TRADE CASES 


Digitized by the Internet Archive 
in 2024 


https://archive.org/details/trade-cases_ 1952-1953 


TRADE CASES 


1952-1953 


Cited 1952-1953 Trade Cases 


Texts of decisions rendered by federal and 

state courts throughout the United States in 

cases involving antitrust, Federal Trade 

Commission, and other trade regulation law 

problems, with table of cases and topical 
indexes 


MERCE, CLEARING, HOUSE Cx 


AQAA AAV DXA ARR, FOAOOMMOHMHAWNMMMNIHY Sy Aer nny 


“PUBLISHERS OF TOPICAL LAW REPORTS 
CHICAGO 1 NEW YORK 36 WASHINGTON 4 


Copyright 1952, 1953, 1954 


CoMMERCE CLEARING House, INc., Chicago 1, Illinois 
All rights reserved 


PRINTED IN THE UNITED STATES OF AMERICA 


Library of Congress Catalog Card No.: 54-7169 


L 


FOREWORD 


TRADE CasEs reports the full, official texts of all decisions rendered 
by the higher courts, state and federal, in cases involving antitrust, 
Federal Trade Commission, and other trade regulation law problems. 
In addition, the more important lower court decisions and attorney 
generals’ opinions are included, either in full or in digest form. For 
good measure, antitrust consent decrees are included in full text. 

The Sherman and Clayton Antitrust Acts, the Robinson-Patman 
Price Discrimination Act, and the Federal Trade Commission Act are 
the principal federal laws interpreted and applied by these decisions. 
The state fair trade acts (involving resale price maintenance), unfair 
practices acts (involving sales below cost), and price discrimination 
and basic antitrust laws are the state laws concerned in these cases. 

This volume, cited 1952-1953 Trane CasEs, contains exact repro- 
ductions of the decisions as reported in the “Current Court Decisions” 
volume of the CCH Trape RecuLation Reports from January 1952 
through December 1953. 

Decisions are designated by the identical paragraph numbers 
under which they originally appeared in the TrapE REGULATION 
Reports, thus facilitating direct and cross reference. 

Each decision is preceded by: the full name of the case; the name 
of the court, the docket number, and the date of the decision; the case 
(Blue Book) number in the Antitrust Division of the Department of 
Justice for antitrust suits brought by the United States; an accurate, 
succinct and informative headnote, with emphasis on the main issue; 
a reference to all paragraphs in the compilations of the Ninth Edition 
of TRADE REGULATION Reports which are pertinent to the subject 
matter of the case; the names of attorneys representing the litigants, 
whenever available; and a reference to any previously reported deci- 
sion in the same case. 

Effective indexing is provided to afford quick and convenient 
contact with any case by reference to its paragraph number. The 
indexing system includes: 

(a) Table of Cases. Alphabetical, with complete listings under 
plaintiffs’ names and cross references under defendants’ 
names. The official and national reporter citations are included 
when available. 

(b) Indexes. Complete and detailed. In addition to the General 
Topical Index, covering all of the decisions in the volume, 
special indexes are provided for: 

(i) Antitrust Consent Decrees 

(ii) Attorney Generals’ Opinions 
(iii) Federal Trade Commission Cases 
(iv) Robinson-Patman Act Cases 

(v) State Fair Trade Act Cases 
(vi) State Unfair Practices Act Cases 

This thorough indexing affords instant contact with any case 
(a) by case name, and (b) by subject matter. 


Foreword 


In planning and producing Trave Cases, the aim of the publishers 
throughout is to make this volume of the utmost utility in the important 
and extensive field of trade regulation. The user’s time is saved by 
concentration on the subject of trade regulation (no time is lost leafing 
through irrelevant cases) ; by the single reporting medium for courts 
of all jurisdictions; and by the explanatory headnotes—clearly stated 
captions written by specialists in trade regulation law. 
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A COMPLETE LIST OF THE CASES REPORTED IN THIS 
VOLUME, ARRANGED ALPHABETICALLY BY NAMES 
OF PLAINTIFFS, WITH CROSS REFERENCES 
UNDER DEFENDANTS’ NAMES * 


Each case name is followed by the name of the court rendering the opinion, 
the official or national reporter citation if available at the time of printing, 
and the number of the paragraph in this volume at which the case is reported. 


* Cases in which the “Federal Trade Commission” 


or the “United States” 


is a party are listed under the name of the other party only. 


=i ee 


Abeel, Sr. (see ‘“Newmark v.’’) 
Adelman, I. B. v. Paramount Pictures, Inc. 
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— Cited 1952 Trade Cases — 


a | 67,201] Group Health Cooperative of Puget Sound et al. v. King County Medical 
Society et al. 


In the Supreme Court of the State of Washington. No. 31591. November 15, 1951. 


Appeal from a judgment of the Superior Court for King County, Fryorey, J., entered 
July 26, 1950, dismissing an action for injunctive relief and for damages, tried to the 
Court. Affirmed in part and reversed in part. 


Washington Monopolies and Trusts, Constitutional Provision 


State Laws—Monopolies—Combination To Limit Production and To Fix Prices— 
Prepaid Contract Medical Service and Hospitalization—Elimination of Competitor.— 
A county medical society, a corporation (organized by members of the society) furnishing 
medical care and hospitalization under a prepaid contract plan, and an association of 
doctors (all members of the society) furnishing their services to the corporation unlawfully 
combine to limit production and to fix prices of contract medical service, with the purpose 
of creating a monopoly in contract medicine, in violation of Article 12, Section 22 of the 
Washington Constitution when they prescribed that no doctor not a member of both 
the society and the association can perform service for persons under contract with the 
corporation; the society threatened to expel any doctor who furnishes prepaid medical 
care in competition with the corporation; they caused to be adopted by hospitals a policy 
restricting to members of the society the right to become staff members or to practice 
therein; the society has prevented any doctor from joining the society who performs 
prepaid medical service in competition with the corporation; the society has refused to 
accept transfers of membership from other local medical societies of doctors intending to 
render services to a competitor of the corporation; they caused members of the society 
to refuse to enter a hospital of a competitor of the corporation for the purpose of con- 
sultation; the society has endeavored to prevent a competitor of the corporation from 
employing doctors; and the society has prevented doctors employed by a competitor of 
the corporation from being certified as specialists, by denying to them the prerequisite 
of membership in the society. 


See the State Laws annotations, Vol. 2, 8901. 


Medical Services—“Product” Within the Meaning of Constitutional Provisions Against 
Monopolies and Trusts.—Medical and related services rendered in connection with prepaid 
medical service and hospitalization contracts are “products” within the meaning of Article 
12, Section 22 of the Washington Constitution. 


See the State Laws annotations, Vol. 2, J 8901. 


Injunctive Relief—Availability Under the Common Law to Aggrieved Competitor— 
Violation of Constitutional Provision Where No Statute Provides for Affirmative Relief. 
—Article 12, Section 22 of the Washington Constitution, providing that monopolies and 
trusts “shall never be allowed” in this State, establishes the right of anyone to carry on 
his trade without interference by reason of combinations of the kind defined and estab- 
lishes the duty to refrain from invading this right by entering into such combinations. 
When that duty has been violated and that right has been invaded, there exists a cause 
of action in favor of an injured competitor. Jurisdiction in equity should be exercised to 
grant affirmative relief where the combination in restraint of competition results in irrepar- 
able injury to third persons. 


See the State Laws annotations, Vol. 2, { 8901. 
Injunctive Relief To Prevent Violation of Monopoly Provisions—Not a Violation of 
Free Speech.—Injunctive relief to prevent efforts of a medical society and others to per- 


suade or to influence hospitals to exclude doctors, who render services to a group health 
cooperative, from their medical staffs does not violate the right of free speech when such 
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efforts have been made in violation of Article 12, Section 22 of the Washington Con- 
stitution which declares the public policy as to trusts and monopolies. 


See the State Laws annotations, Vol. 2, { 8901. 
For the appellants: Houghton, Cluck, Coughlin and Henry and Mervyn F. Bell. 


For the respondents: Riddell, Riddell, Williams and Madden for King County Medical 
Society et al.; Brightman, Roberts and Holm for Public Hospital District No. 1 of King 
County et al.; Lewis L. Stedman, of Stedman and Stedman, for Swedish Hospital. 


Amici curiae: Edgar J. Wright, Morrissey, Eagen and Walsh, and John E. Hedrick. 


En Banc, 


HAMLEY, Justice: [Jn full text except for 
omissions indicated by asterisks| This action 
brings to a head the long and vigorous 
struggle of the King County Medical So- 
ciety to curb independent contract medical 
and hospital service in King county. 


[Injunction and Damage Suit] 


In late years the battle has been waged 
chiefly against Group Health Cooperative of 
Puget Sound (Cooperative). This organiza- 
tion has proved itself better able than most 
of its predecessors in the field of independ- 
ent contract medicine to withstand the op- 
position of King County Medical Society 
(Society). But the Cooperative has appar- 
ently tired of what it regards as unfair and 
illegal fetters placed upon its service and 
growth. And so, in November, 1949, it 
brought this suit, asking for an injunction 
and damages. 


[Parties in the Suit] 


Plaintiff Cooperative is a nonprofit cor- 
poration, organized under Rem. Rev. Stat., 
8338726 [Pa Pa C$ 457-lllet sean anda 
registered health care service contractor 
under Rem. Supp. 1947, § 6131-10 et seq. 
The Cooperative is under contract with a 
medical staff composed of twenty licensed 
physicians, five of whom are plaintiffs in 
this action. The remaining plaintiff, Amos 
Huseland, is a member of the Cooperative, 
and is under contract with the Cooperative 
to receive prepaid medical and hospital care. 
He is also a resident and taxpayer within 
Public Hospital District No. 1 of King 
county. 


Defendant Society, a nonprofit corpora- 
tion, is composed of approximately nine 
hundred fifty licensed physicians residing 
and practicing medicine in King county, 
comprising all but a very small number of 
such physicians. Defendant King County 
Medical Service Bureau (Bureau) is an un- 
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incorporated association composed of ap- 
proximately six hundred physicians who are 
members of the Society. The complaint 
alleges that the membership of the Bureau 
is so numerous as to make it impracticable 
to sue individual members by name, and 
that all doctors named as defendants were 
accordingly sued individually and as repre- 
sentatives of all other members of the 
Bureau. Defendant King County Medical 
Service Corporation (Service Corporation) 
is a nonprofit corporation organized by 
members of the Society to furnish medical 
care and hospitalization to the employees 
of businesses and industries in the county. 
Defendant Dr. Charles E. Watts was, at the 
beginning of this suit, president and trustee 
of the Society, and defendant Dr. Ralph H. 
Loe was president-elect and trustee. 


Defendant Public Hospital District No. 1 
of King county (Renton Hospital) is a 
municipal corporation organized under Rem. 
Supp. 1945, § 6090-30 et seq., as amended, 
and operates a hospital at Renton, Wash- 
ington. Defendants Elmo Wright, Rudolph 
Seppi, and Frank D. Hanley are the com- 
missioners of the hospital district. Defend- 
ants Drs. D. J. Laviolette, Edward W. 
Roberts, M. J. Schultz, and Lloyd F. Lackie 
are members of the Bureau and of the 
medical staff of the Renton Hospital. De- 
fendant Swedish Hospital is a nonprofit 
corporation and operates a hospital in 
Seattle. 


[Unlawful Conduct Alleged] 


It is alleged in the amended complaint 
that the Society, Bureau, and Service Cor- 
poration and the members of each have 
combined, agreed and conspired, to acquire 
a monopoly in King county in the furnish- 
ing of prepaid medical and hospital care; 
to eliminate competition and restrain trade 
therein; to bring about a boycott of any 
person or organization attempting to furnish 
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such care through doctors not members of 
the Society; and to injure and hamper phy- 
sicians and surgeons not members of the 
Society in the practice of their profession, 
by the regular practice of intimidation, coer- 
cion, threats, libel, and slander. It is alleged 
that, in pursuance of this combination, 
agreement, and conspiracy, these defend- 
ants committed several kinds of overt acts. 
These alleged overt acts and the evidence 
concerning each will be separately discussed 
at a later point in this opinion. 


It is also alleged in the amended com- 
plaint that defendants Swedish Hospital and 
Renton Hospital, and defendant commis- 
sioners of Renton Hospital, have entered 
into the combination, agreement, and con- 
spiracy described above. It is alleged that 
the part played by defendant hospitals in 
such combination and conspiracy has con- 
sisted in the adoption of by-laws or regula- 
tions, submitted by members of the Bureau 
at the instance of the Society and Service 
Corporation, under which access to the re- 
spective hospitals has been denied to any 
physician not a member of the Society. 
It is further alleged that defendants Drs. 
Laviolette, Roberts, Schultz, and Lackie 
actively participated in the formulation, 
adoption, and enforcement of such by-laws 
or regulations, solely with the intention of 
consummating the alleged conspiracy, and 
to injure plaintiffs. 


As a basis for injunctive relief, it is al- 
leged that, by reason of the wrongful acts 
of defendants, plaintiffs have been subjected 
to serious and irreparable injury and dam- 
age, for which their remedy at law is wholly 
inadequate. Plaintiffs also ask for monetary 
damages in the sum of $4,500 by reason of 
expenses incurred by the Cooperative in 
securing the services of doctors from other 
localities when prevented, through defend- 
ants’ course of conduct, from employing 
local doctors, and in the sum of $15,000 
each, suffered by each of the five plaintiff 
doctors, by reason of injury to professional 
reputation and standing in the community, 
mental distress, and humiliation. The total 
monetary damages prayed for aggregate 


$79,500. 


[Answers and Affirmative Defense] 


The answers filed on behalf of the de- 
fendants in substance deny the allegations 
of the amended complaint respecting an 
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alleged combination, agreement, and con- 
spiracy, the alleged motives therefor, the 
alleged overt acts in pursuance thereto, and 
the alleged resulting damages. The answer 
filed on behalf of the Society, Bureau, 
Service Corporation, and defendants Drs. 
Watts and Loe, also contains an affirmative 
defense in which is recounted the efforts 
of the Society, over the years, toecurb so- 
called “unethical” prepaid contract practice 


of medicine, 
* kK Ox 


[Trial Court Dismisses Suit] 


The trial, which began on May 24, 1950, 
lasted four and a half weeks, and is recorded 
in a twenty-three-volume statement of facts. 
At the conclusion of the trial, the court 
took the case under advisement. Three 
weeks later, the trial court issued its memo- 
randum opinion, in which it was indicated 
that the action would be dismissed. No 
formal findings of fact and conclusions of 
law were entered. However, the decree, 
dated July 26, 1950, which dismisses the 
action with prejudice, contains a provision 
adopting, as the court’s findings of fact and 
conclusions of law, the memorandum opin- 
ion of July 14, 1950. 


Plaintiffs have appealed. * * * 


[Society Does Not Favor “Tndus- 
trial Contracts] 


The King County Medical Society was 
incorporated in 1909. It is one of the com- 
ponent societies of the Washington State 
Medical Association. The state association, 
in turn, is one of the constituent associa- 
tions of the American Medical Association 
CARMA: )iattes 3 


A few years after the incorporation of 
the Society, its members became concerned 
regarding the growth of contract medical 
service in King county. Contract medicine 
has been defined in the “Principles of Medi- 
cal Ethics of the A. M. A., 1949,” as follows: 


“Contract practice as applied to medicine 
means the practice of medicine under an 
agreement between a physician or a group 
of physicians, as principals or agents, and 
a corporation, organization, political sub- 
division or individual, whereby partial or 
full medical services are provided for a 
group or class of individuals on the basis 
of a fee schedule, or for a salary or for 
a fixed rate per capita.” 
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Under this broad definition, contract prac- 
tice may be based upon an agreement with 
an individual or a number of disassociated 
individuals; a group of individuals organ- 
ized on a cooperative, fraternal, or other 
basis; or a public or private employer. While 
entertaining the view that almost all of 
these kinds of agreements involve some 
evils, thes Society has been chiefly concerned 
with contracts involving private employers. 
These agreements, known as “industrial 
contracts,” usually provide that the employ- 
ees of such employer may, by subscribing to 
the plan, and in consideration of a specified 
monthly payment per subscriber, made by 
the employer or made by the employee by 
means of a payroll deduction, receive stipu- 


lated medical service. 
KOK Ok 


[Society Decides to Compete with Cooperative] 


After some preliminary study, the Society, 
in February, 1933, appointed a committee 
to deal with the problem of industrial con- 
tract practice. The report of this committee, 
made to the members on March 20, 1933, 
recommended that, of the several methods 
which might be pursued, the only practical 
one was: 


“ 


to organize the members of the 
profession into a large group to go into 
competition with the existing organiza- 
tions contracting for medical, surgical 
and hospital care, covering the low income 


group. 


The members, after discussing the com- 
mittee report, unanimously adopted a mo- 
tion: 


“,. , that the King County Medical 
Society approve the formation, and em- 
power the committee now acting in behalf 
of the Society for the study of the indus- 
trial situation to foster the formation of 
such a permanent organization to promote 
medical, surgical and hospital service for 
people in the low wage income groups, 
to which none but members of the King 
County Medical Society shall be admitted 
as participants, and that such an organ- 
ization shall be entirely divorced from the 
King County Medical Society as a body.” 


Pursuant to this resolution, the Society, 
in April, 1933, caused the nonprofit Service 
Corporation and the unincorporated Bureau 
to be organized. The Bureau is composed 
of doctors who are under contract with 
Service Corporation to furnish prepaid con- 
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tract service to persons covered by industrial 
contracts negotiated by Service Corpo- 
ration. The Bureau doctors receive com- 
pensation for such services in the form of 
fees paid to them by Service Corporation. 


Both the Bureau and Service Corporation 
have at all times been composed exclusively 
of Society members, all members of the 
Society being urged to join. There is close 
coordination between the three organiza- 
tions, including joint meetings. Member- 
ship in the Bureau is denied to doctors who 
engage in any competing industrial contract 
practice, and Bureau members who turn to 
such practice are dropped from membership. 


Service Corporation offers industrial con- 


tracts to various employers in King County. 
* Ok Ox 


[Society Adopts Restrictive By- 
Laws and Policies] 


While the Society has long exerted its 
influence in opposition to industrial con- 
tract practice, it did not originally deny 
membership to doctors, otherwise qualified, 
who engaged therein. Consequently, when 
the Society established its competing indus- 
trial contract plan in 1933, there were from 
fifty to seventy-five members then engaged 
in such practice under other plans. From 
that time forward, however, the Society 
adopted a careful screening process for the 
purpose of denying membership to all new 
applicants engaged in such practice. 


In order to force discontinuance of such 
practice by those already enjoying Society 
membership, or by those who thereafter 
sought to join the Society, Article III, § 8, 
of the by-laws, relating to the disciplining 
of members, was at that time amended by 
adding the provision shown in italics below: 


“A member who has been found guilty 
of a criminal offense or of gross miscon- 
duct, either as a physician or as a citizen; 
or whose license to practice medicine in 
this state has been revoked or suspended 
by the State Board of Examiners; or who 
has committed any act which may be 
derogatory to the medical profession; or 
who shall refuse or neglect to obey the 
regulations of this society, or who know- 
ingly gives false testimony as an ordinay 
or expert witness; or who has violated 
any of the provisions of these by-laws; or 
who shall violate the code of ethics of 
the American Medical Association as the 
same is now written, or as it may here- 
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after be changed; or who shall be guilty 
of any disloyal, seditious or treasonable 
utterance, writing or act against the 
United States, or who shall engage in con- 
tract practice unless the same shall prev- 
tously have been authorized by the Board 
of Trustees of this Society, or who as physi- 
cian or surgeon shall serve on the staff of 
or perform work for the patients of, or shall 
berform work in, any institution or group or 
organization unless such services or work 
shall previously have been authorized by the 
Board of Trustees of this Society, shall be 
liable to censure, suspension or expulsion. 
Censure, suspension or expulsion shall 
require a two-thirds affirmative vote of 
the members present and voting at a 
regular meeting. Written notice of the 
charges preferred must be given to the 
accused, and to each member of the 
society, ten days in advance of such meet- 
ing. Opportunity for the accused to be 
heard in his own defense shall be given 
before a vote of the Society is taken on 
his censure, suspension or expulsion. 

“A member under suspension may be 
reinstated to active membership by a 
two-thirds affirmative vote of members 
present and voting at a regular meeting.” 


This by-law continues in effect at the 
present time. The only plan ever authorized 
under this by-law is that of Service Corpo- 
ration. The by-law amendment referred to, 
together with the new screening process 
on applications for membership, proved very 
effective in curbing industrial contract prac- 
tice other than that sponsored by Service 
Corporation. Most members who were then en- 
gaged in “unauthorized” contract practice, 
discontinued such practice. However, two 
residents of Tacoma, Dr. A. W. Bridge, op- 
erating his Bridge Clinic, and L. G. Prend- 
ergast, operating his State Clinic, later 
named Medical Security Clinic, Inc., contin- 
ued to carry on industrial contract medicine 
in King county in competition with the 
Society’s Service Corporation. 

The Society’s board of trustees, on No- 
vember 11, 1936, adopted a motion that the 
following resolution be presented to the 
Society: 

“Resolved that the Board of Trustees 
consider it unethical for any member of 
the Society to consult with any physician 
who is not a member of the Society, doing 
contract practice on any then contract 
patient.” 

The record does not reveal whether this 
resolution was adopted, or intended for 
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adoption, by the membership of the Society. 
In any event, the policy expressed in this 
board motion, although apparently not rigidly 
enforced, was thereafter followed in general 
by the members of the Society. 


[Business of the Cooperative] 


This brings us down to the year 1946, 
when the Cooperative was organized by 
leaders in granges, labor unions, and con- 
sumer cooperatives in the area. Each 
member of the Cooperative, by paying the re- 
quired monthly dues, is eligible to receive 
prepaid medical and hospital service for 
himself, members of his family, and depend- 
ents. The Cooperative also renders service 
under industrial contracts. It is with respect 
to these industrial contracts that friction 
has developed between appellants and re- 
spondents. The Society and its affiliates are 
apparently willing to tolerate the Coopera- 
tive’s prepaid service to its own members, 
providing it will discontinue the industrial 
contracts. It is not feasible, from an eco- 
nomic standpoint, however, for the Coopera- 
tive to discontinue its industrial contract 
practice, even if the Cooperative were other- 


wise willing to do so. 
x KO 


[Cooperative Acquires Needed Facilities] 


In the fall of 1946, the Cooperative bought 
the capital stock of Medical Security Clinic, 
Inc. With this purchase, the Cooperative 
acquired ownership of industrial contracts 
which grossed about $300,000 annually, and 
a fifty-five-bed hospital in Seattle (then 
known as St. Luke’s), valued at $140,000. 
This hospital was thereafter known as Group 
Health Hlospitalaa: sa 

The Cooperative’s purpose in purchasing 
Medical Security Clinic was apparently two- 
fold: to acquire needed hospital facilities; 
and to obtain a large block of industrial 
contracts. It was recognized that the Co- 
operative’s income from its member-patients 
was insufficient, and that future success 
depended upon developing an industrial 
contract practice. * * * 

All medical service was thereafter ren- 
dered in the name of the Cooperative. * * * 


[Competition Only in Industrial Plan] 


As previously indicated, the Cooperative 
provides service under two kinds of con- 
tracts—its membership contracts and its in- 
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dustrial contracts. Both kinds would seem 
to fall under the ban of amended Article 
III, $8, of the Society’s by-laws, quoted 
above. Yet the Society has made it clear 
time and again that appellant doctors and 
their associates will be accepted into the 
Society if they discontinue the industrial 
practice, and even though they continue 
practice under their membership contracts. 
It has already been noted that competition 
between the Service Corporation on the one 
hand, and the Cooperative on the other, 
pertains only to industrial contracts. 


[Motive To Restrain Competition] 


This fact alone is sufficient to indicate 
that the Society’s primary motive in oppos- 
ing the Cooperative and its staff members 
is to restrain the competition which the 
Cooperative provides through its industrial 
contracts. The Society’s attitude in tolerat- 
ing contract practice by members who serve 
fraternal organizations and petroleum com- 
panies (it appearing that no effective com- 
petition resulted) is also indicative of the 
Society's underlying purpose referred to 
above. 


The Society’s purpose may actually ex- 
tend further than just indicated. The mem- 
bers and officers of the Society, Service 
Corporation, and Bureau unquestionably are 
aware of the fact that the Cooperative’s 
membership program would also be jeop- 
ardized if its industrial contract practice 
can be stopped or seriously curbed. That 
membership program is in competition with 
the regular fee-for-service practice of all 
members of the Society. Thus there is 
reason to believe that the purpose of the 
Society in restraining competition extends 
to the ultimate extermination of all contract 
practice by the Cooperative. Whether or 
not the Society’s purpose extends this far, it 
is altogether likely that the result of its 
present policy, if achieved, will be that 
far-reaching. 

Relative to the matter of competition be- 
tween prepaid medical plans, the evidence 
further indicates that it is the policy of 
the A. M. A. that “the people should be free 
to purchase the type of health security they 
desire.” Pursuant to that policy, the A. M. 
A. developed its Twenty Points as a guide 
to be followed in setting up such pro- 
grams. There is nothing in those Twenty 
Points or in the Principles of Medical Ethics, 
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1949, to indicate that mere competition be- 
tween prepaid medical plans is contrary to 
the best interests of the profession or the 
general public. 

Quite to the contrary, the A. M. A, 
through its official Journal, has been openly 
critical of those who would use the A. M. A. 
Principles of Medical Ethics as a means 
of curbing such competition. * * * 


[Overt Acts Alleged] 


Appellants have alleged that respondents 
have committed overt acts of various kinds 
which have proved directly injurious to 
appellants and which entitle the latter to 
monetary damages and injunctive relief. 
The answers filled by respondents deny all 
these allegations of the complaint. The rec- 
ord contains a great deal of evidence bear- 
ing upon these matters. We will state our 
findings on this branch of the case under 
headings which correspond to the allega- 
tions concerning such overt acts, as set out 
in the amended complaint. 


[Society Restricts Doctors in 
Service To Members] 


First overt act charged: That the Society, 
Service Corporation, and Bureau prescribe 
that no physician or surgeon not a mem- 
ber of both the Society and the Bureau 
can perform service for persons under con- 
tract to receive services from the Service 
Corporation. 


The trial court made no finding in its 
memorandum opinion concerning the evi- 
dence bearing upon this allegation. In the 
brief filed on behalf of these respondents, 
it is admitted that this allegation is true as 
to Service Corporation. The evidence also 
establishes, beyond dispute, the truth of 
this allegation, and we so find. 


[Expulsion of Doctors Under 
Competing Plans] 


Second overt act charged: That the So- 
ciety has threatened to expel any doctor 
who furnishes prepaid medical care in com- 


petition with Service Corporation. 
Ok Ok 


Reference was made, earlier in this opin- 
ion, to the amendment of Article III, §8, 
of the Society’s by-laws, adopted in 1933, 
under which members who engage in con- 
tract practice which has not been authorized 
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by the Society’s board of trustees, are sub- 
ject to censure, suspension or expulsion. 
This by-law is still in effect, and the only 
plan of contract practice which has ever 
been “authorized” has been that of Service 
Corporation. Several officers and members 
of the Society testified that, under this 
by-law, any physician connected with a 
clinic competing with Service Corporation 
has been given the alternative of disasso- 
ciating himself from it or facing disciplinary 
action by the Society. 

The opinion has been expressed above 
that the primary purpose of this enforce- 
ment program was to curb competition with 
the Service Corporation plan. The correct- 
ness of this view is indicated by the facts 
already discussed. It is further substan- 
tiated by an editorial which appeared in the 
Society’s official bulletin, issue of February 
1, 1937. This editorial reads, in part, as 
follows: 


“The success of this plan depends upon 
the Bureau having a monopoly of the 
contract practice, no members of the so- 
ciety being permitted to engage in indi- 
vidual contract work. 


“The successful operation of this plan is 
illustrated in King County, where the 
Society does not permit any of its mem- 
bers to engage in private contracts and 
the Board of Trustees has passed a reso- 
lution declaring it unethical for any mem- 
ber to consult with or assist a man engaged 
in such work.” 


We find that the evidence fully sustains 
the allegation of threatened expulsion of 
members, as set out above. 


[Society Restricts Doctors Who 
May Practice in Hospitals] 


Third overt act charged: That respond- 
ents caused to be adopted and enforced 
by each of the major hospitals in King 
county, including respondents Swedish Hos- 
pital and Renton Hospital, a by-law or 
regulation restricting to members of the 
Society the right to become staff members 
or to practice therein. 

In its-memorandum opinion, the trial court 
inferentially found that the King county 
hospitals did, for the most part, restrict 
staff membership to Society members. * * * 

Several members of the staff of Group 
Health Hospital have applied for such privi- 
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leges at various Seattle hospitals, but all 
such applications have uniformly been denied. 
* * * The real reason why Group Health 
doctors have been denied such _ hospital 
privileges is because of the long-standing 
policy, referred to earlier, of admitting only 
members of the Society to such hospital 
staffs. It is therefore necessary to deter- 
mine why the hospitals came to adopt this 
uniform policy. 


[Reasons for Adoption of Uniform 
Exclusion Policy] 


The model by-laws, rules, and regulations 
for medical staffs, issued by the American 
college of surgeons, provide that applicants 
for staff membership shall be “qualified for 
membership in the local medical society.” 
There is no rule or regulation of the college 
of surgeons or of the A. M. A. requiring 
that such applicants be actual members of 
the local medical society. Until at least 
July, 1948, however, doctors associated with 
both appellants and respondents were under 
the misapprehension that these national or- 
ganizations had such a requirement. 

KOK Ok 

In our opinion, the success acheived by 
the Society, Service Corporation and Bureau 
in having the hospitals adopt this exclusion 
policy has been realized through persuasion 
and economic pressure. Effectuation of the 
policy has been aided by the organizational 
setup of the hospitals, whereby they have in 
the main left the selection or approval of 
new staff members to the existing staff, 
which is, of course, comprised of members 
of the Society. Members of the Society, 
personally convinced of the wisdom of the 
policy, or fearful that disregard of such 
policy would adversely affect them or their 
hospitals, have exerted their authority or 
influence as hospital staff and committee 
members to obtain hospital adherence thereto. 

The complete success acheived by the So- 
ciety, Service Corporation, and Bureau in 
this respect is made evident by the advice 
which the Society unhesitatingly supplied 
to out-of-state doctors who were considering 
association with Medical Security Clinic. 
Such inquiries were consistently answered as 
follows: 


“The clinic you mention is conducting 
a group practice under contract plan with 
no free choice of physician, charging so 
much per individual. 
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“Naturally, this type of contract medi- 
cine is against the rules and principles 
of our society. Therefore, none of the 
men connected with this clinic are mem- 
bers of our society and by the same token 
they are not permitted to practice in any of 
our recognized hospitals.’ (Italics ours.) 


The exclusion policy, thus effectuated, has 
in recent years been directed primarily 
against the Cooperative, which is Service 
Corporation’s principal competitor in the 
industrial contract field. The purpose of 
the Society, Service Corporation, and Bu- 
reau has been primarily to benefit the mem- 
bers of the Society and its afhliates through 
the elimination of such competition. The 
means employed has, as indicated above, 
been oppressive in the extreme, rendering 
it very difficult for the Cooperative and its 
staff members to carry on their contract 
practice. 


[Situation at Renton Hospital] 


The situation with respect to respondent 
Renton Hospital calls for separate consider- 
ation. The hospital itself was built in the 
years 1944-1945 as a war emergency facility 
by the United States government. It was 
then operated under lease by the Valley 
Hospital Foundation, Inc., a nonprofit cor- 
poration. The staff was composed only of 
doctors who were members of the Society. 
After the war, the Federal government de- 
sired to liquidate its interest in the hospital. 
It is unnecessary to review the various ef- 
forts which were then made by local citi- 
zens, particularly the Renton doctors, in an 
effort to acquire and operate these facilities 
as a general hospital. It is sufficient to say 
that the Society was drawn into the matter 
and rendered a great deal of advice and 
assistance. One of the prime motivating 
facters of both the local doctors and the 
Society was to prevent these facilities from 
falling into the hands of any organization 
engaged in independent contract practice. 

Success in this endeavor was attained after 
the Renton Hospital staff members directed 
their attention to the creation of a hospital 
district under the provisions of the public 
hospital district act (Laws of 1945, chapter 
264, p. 841, as amended by laws of 1947, 
chapter 225 1 p. 947 (Rem. Supp. 1945 and 
1947, § 6090-30 et seq.)). The district was 
organized by vote of the citizens of the dis- 
trict on December 16, 1947. The district, 
on January 1, 1949, purchased the hospital 
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from the United States government, through 
the Federal Works Agency, at a price of 
$200,000, the purchase funds being raised 
through the sale of bonds. 


The hospital was then taken over as a 
going business, the same medical staff being 
continued, and the by-laws of the predecessor 
organization being continued in effect. These 
by-laws had been drafted in 1945 by a com- 
mittee comprised of members of the Valley 
Hospital Foundation staff, and without con- 
sultation with other members of the Society. 
Article II, §1, of these by-laws provides as 
follows: 

“The applicant for membership on the 
medical staff shall be a graduate of a recog- 
nized medical school, legally licensed to 
practice medicine in the State of Washing- 
ton, @ member of the King County Medical 
Society, and practicing within a reasonable 


distance of the hospital.” (Italics ours.) 
* OK Ox 


As previously indicated, this manual does 


“not require that the hospital staff be limited 


to members of the local medical society. 
The hospital standardization scoring report, 
by which the Renton Hospital was meas- 
ured by the American college of surgeons, 
shows, in fact, that of a thousand possible 
points, only three could be allowed on the 
basis that the staff was restricted to mem- 
bers of, or eligibility for membersip in, the 
local medical society. Two of the Renton 
Hospital’s commissioners approved of the 
by-law because they thought that the hos- 
pital district law required them to do so. 


Three of appellant doctors thereafter ap- 
plied for Renton Hospital staff membership, 
so that they might serve actual and potential 
Renton patients under contract with the Co- 
operative. One of these applicants resides 
in Renton. All three applicants were rec- 
ognized in the minutes of the staff as being 
qualified, except for lack of Society mem- 
bership. The staff rejected their applica- 
tions solely on this ground. Dr. Schultz of 
the staff testified that he told the hospital 
commissioners that all the staff members 
would take their patients out of the hospital 
“and leave them go broke,” if appellant 
physicians were granted access to it. 

* OK OX 

The importance of access to Renton Hos- 
pital, on the part of appellants and others 
under contract with the Cooperative, is 
clearly established in the record. From 
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twenty-five hundred to three thousand resi- 
dents of the Renton area are eligible to 
receive service from the Cooperative, and an 
undisclosed number of such residents are 
now under contract to receive this service. 
* * 

The commissioners, being in doubt as to 
their duties and responsibilities under the 
public hospital district act regarding the 
selection of the medical staff, requested an 
opinion of the attorney general. Under date 
of May 13, 1949, the attorney general rendered 
an opinion which the hospital district com- 
missioners took to mean that they were re- 
quired to accede to the views of the medical 
staff in the selection of new staff members. 
The restriction against the admission of ap- 
pellant physicians was therefore continued 
in effect. 


As in the case of the other respondents, 
Renton Hospital officials have suggested a 
number of reasons why, in their view, the 
exclusion of appellant physicians is justified. 
These reasons are the same as those ad- 
vanced by the Seattle hospitals. We have 
examined the record and are of the view 
that none of these is the real reason why ap- 
pellant physicians have been excluded from 
that hospital. As in the case of the Seattle 
hospital, the real reason is that, through 
persuasion and economic pressure exerted 
by the Society, Service Corporation, and 
Bureau, Renton Hospital has adopted the 
policy of excluding all physicians who prac- 
tice “unauthorized” contract medicine. 


[Society Denies Membership to Doctors 
Under Competing Plans] 


Fourth overt act charged: That the So- 
ciety has prevented any physician from joining 
that organization, regardless of his profes- 
sional qualifications or character, who per- 
forms prepaid medical or surgical service 
in competition with Service Corporation. 

Pepin 


It is not disputed, and is in fact conceded, 
that appellant physicians cannot now obtain 
admittance to the Society unless they will 
agree to discontinue the practice of medicine 
under the Cooperative’s industrial contracts. 
This policy was initiated in 1933, at the time 
Article III, § 8, of the Society’s by-laws was 
amended for the purpose of subjecting to 
discipline any member who engages in con- 
tract practice not authorized by the board 
of trustees. While that by-law applies, 
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ostensibly, to members of the Society, its 
actual and necessary effect has been to re- 
quire the denial of the application for mem- 
bership of any doctor who would be subject 
to such discipline. The applications of sev- 
eral appellant physicians have been denied 
on this basis. Other appellant physicians 
have refrained from applying for Society 
membership because of the indicated cer- 
tainty of rejection. 


The importance to appellant doctors of 


membership in the Society is not disputed. 
hee Fs 


[Society's Restrictions in Transfer of 


Memberships] 


Fifth overt act charged: That the Society 
has refused to accept transfers of member- 
ship from other local medical societies affili- 
ated with the A. M. A., of doctors intending 
to render service to the Cooperative. 


* * * We find that the-allegation quoted 
above is fully sustained by the evidence. 


[Soctety Restricts Consultation Services] 


Sixth overt act charged: That the Society, 
Service Corporation and Bureau have, by 
the threat and practice of professional and 
social ostracism, caused members of the 
Society to refuse to enter Group Health 
Hospital for the purpose of consultation. 

See nc 

Article III, § 8, of the Society’s by-laws, 
quoted earlier in this opinion, provides in 
part that any member who performs serv- 
ices for the patients of, or performs services in, 
any institution or group, shall be liable to 
disciplinary action unless such services shall 
previously have been authorized by the 
board of trustees. This provision, in effect, 
prohibits any service for patients under con- 
tract with the Cooperative rendered in con- 
sultation with physicians employed by the 
Cooperative, or performed at Group Health 
Hospital. Mention has also been made of 
the resolution, adopted in 1936 by the Soci- 
ety‘s board of trustees, but not acted upon 
by the Society membership, expressing the 
view that it is “unethical” for any member 
to consult with any physician who is not a 
member of the Society and who is doing pri- 
vate contract practice, regarding any con- 
tract patient. This resolution was published 
in the Society’s Bulletin and was thereafter 
approved in a report submitted by the mem- 


bership committee. 
Kk 
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The record indicates that, on the whole, 
the Society’s rule against such consultation 
is not strictly enforced, and the matter of 
conformity is left, to a considerable extent, to 
the judgment of individual members. The 
general attitude of the Society seems to be 
that regular consultative or other assistance 
to Group Health physicians is “unethical”; 
but that members of the Society should 
give first consideration to the interests of 
the patient, and where, in a particular case, 
the need of such service is indicated, mem- 
bers may, and are expected to, render it. 


There is little doubt that the policy of the 
Society and Service Corporation respecting 
consultation has seriously handicapped the 
Cooperative in the rendition of competent 
medical service. * * * 


The record does not support the allega- 
tion that the Society’s rule against consul- 
tation has been enforced by the threat and 
practice of “social” ostracism. It is no 
doubt true that some, or perhaps many, 
individual members of the Society feel so 
strongly on the subject that they have 
refused to mingle with the Cooperative phy- 
sicians socially. There is nothing to indi- 
cate, however, that this is an enforcement 
technique officially sponsored or promoted 
by the Society, Service Corporation or Bureau. 


In all other respects, but with the excep- 
tions noted, we find that the allegation re- 
garding the rule against consultation is 
sustained by the evidence. 


[False Advertising Allegation Not 
Well-Founded | 


Seventh overt act charged: That the Soci- 
ety has caused to be inserted in the tele- 
phone directory an advertisement which 
falsely informs the public that the Society 
fairly and impartially admits into or ex- 
cludes from its membership individual phy- 
sicians upon the basis of the published 
standards, when in truth the members of the 
staff of the Cooperative are denied member- 
ship in the Society, not on the basis of the 
published standards, but solely because of 
their connection with the Cooperative. 

* OK OK 

The advertisement in question occupies 
an eighth of a page in the classified section 
of the Seattle telephone directory. It has 
been running since about 1935. The copy 
for this advertisment is approved by the 
Society. It is not clear from the record 
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whether this advertisement is paid for by 
the Society or by the King county medical 
telephone exchange. This latter agency is 
not affiliated with the Society, but operates 
with the approval of the Society for the 
convenience of the Society members. 


We have examined the evidence bearing 
upon the allegation and agree with the trial 
court that the conclusion which appellants 
draw as to the false impression conveyed 
by this advertisement is not well-founded. 


[Libelous Statements by Solicitors 
Not Proved] 


Eighth overt act charged: That the Serv- 
ice Corporation has caused its regularly- 
employed solicitors to state falsely to members 
of the public that the physicians employed 
on the staff of the Cooperative are unethical, 
lack professional qualifications, and are in- 
eligible for membership in the Society be- 
cause they lack the published professional 
and moral qualifications for membership. 

OK OK 

There have been isolated instances in 
which agents and representatives of Service 
Corporation made derogatory statements to 
members of the public regarding the profes- 
sional standing and competence of appellant 
physicians. In our opinion, these state- 
ments were not sufficiently defamatory to 
constitute libel per se. Nor does the record 
indicate that they were part of the course of 
conduct authorized by the Society in its ef- 
fort to restrain competition. The last- 
quoted allegation, therefore, is not sustained 
by the evidence. 


[Society Prevents Cooperative from Obtaining 
Doctors] 


Ninth overt act charged: That the Soci- 
ety has endeavored to prevent the Coopera- 
tive from employing physicians needed by it, 
by making it known to prospective em- 
ployees that any physician who accepts such 
employment subjects himself to the sanc- 
tions which the Society has brought to bear 
against all members of the staff of the Co- 
operative. 

* OK Ox 


There is no doubt that the Society’s policy 
of opposition to the Cooperative operated to 
prevent that organization from obtaining 
the employment of nonresident doctors. In 
connection with the recruitment of out-of- 
state doctors, the Cooperative frankly ad- 
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vised prospective staff members of the 
situation. The evidence indicates that many 
of these prospects, upon learning of this, 
rejected the tender of employment on that 
ground alone. However, aside from the 
way in which it responded to several in- 
quiries in 1945 and 1946, there is no indica- 
tion that the Society has taken affirmative 
steps to discourage employment by the Co- 
operative of nonresident doctors. 


With respect to doctors residing in King 
county, the situation is entirely different. 
Almost all of these doctors are members of 
the Society. Through the by-laws referred 
to above, and through the general surveil- 
lance maintained over the situation by the 
officers, boards of trustees, and committees 
of the Society, Service Corporation, and 
Bureau, a constant and strenuous effort has 
been made to discourage members of the 
Society from accepting employment with 
the Cooperative. This was but another 
manifestation of the same policy which led 
the Society to discourage its members from 
consulting with physicians associated with 
the Cooperative. The success achieved in 
this direction is the principal reason why the 
Cooperative found it necessary to look else- 
where for its new staff members. 


We find that this allegation is sustained 
by the evidence. 


[Society Denies Specialist Privilege] 


Tenth overt act charged: That the Soci- 
ety has prevented doctors regularly em- 
ployed on the staff of the Cooperative from 
being certified as specialists, by denying to 
them the prerequisite of membership in the 
Society. 

* OK Ok 

It is of great professional advantage to a 
physician or surgeon who desires to special- 
ize in some field of medicine, to obtain cer- 
tification from one of the specialty boards 
which function in conjunction with the 
A. M. A. Included in these specialized 
fields are such branches of medicine as sur- 
gery, orthopedic surgery, ear, nose and 
throat, internal medicine, pediatrics, opthal- 
mology, and dermatology. Several of the 
staff members associated with the Coopera- 
tive have been desirous of obtaining certifi- 
cation on one or another of these boards. 
They are prevented from doing so, however, 
since most of those specialty boards require, 
as one prerequisite to certification, member- 
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ship in the local medical society. For the 
same reason, several of these physicians have 
been denied membership in local or national 
specialty organizations. 


It is to be noted that the disadvantage 
complained of under this allegation results 
from no separate and independent overt act 
on the part of any of the respondents. It 
is simply a consequence of the Society’s 
membership exclusion policy. 


In spite of the various overt acts dis- 
cussed above, committed over a period of 
nearly four years, the Cooperative has man- 
aged to survive. It has, in fact, registered 
a subtantial growth during that period, both 
as to membership and facilities. The com- 
mission of these overt acts has nevertheless 
tended to undermine the Cooperative’s pres- 
tige and reputation. They have caused the 
Cooperative to incur expenses which could 
otherwise have been avoided. They have 
forced the organization to divert its atten- 
tion to matters extraneous to the usual and 
ordinary problems of professional medicine. 
It therefore seems evident that, had it not 
been for these obstacles thus presented, the 
Cooperative would have been better able to 
serve its patients and would have extended 
its service and facilities substantially beyond 
the point actually realized. 


Appellants concede that these are losses 
which, in the main, are not susceptible of 
computation with the degree of definiteness 
necessary for the recovery of money dam- 
ages. However, they alleged that monetary 
loss to the extent of $4,500, sustained by the 
Cooperative, is probable, and ask for re- 
covery of damages in that sum. In support 
of this claim there were submitted an ex- 
hibit and testimony tending to establish 
that the Cooperative incurred expenses in 
the sum of $5,521.43, in recruiting profes- 
sional staff members from outside the state. 
The appellants’ theory is that, had it not 
been for respondents’ policies and conduct, 
needed staff members could have been ob- 
tained in King county. 

ae ee 


[Loss Not Compensable in 
Money Damages] 


We therefore find that this claimed item 
of damages was not proved with the re- 
quired degree of certainty and definiteness. 
We further find, however, that the general 
loss and damages sustained by the Coopera- 
tive, while not compensable in money dam- 
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ages, is serious and irreparable and will be 
so as long as these overt acts continue. 


[Doctors Denied Money Damages] 


The five appellant physicians seek recovery 
of damages in the sum of $15,000 each, by 
reason of injury to professional reputation 
and standing in the community and the sus- 
taining of mental distress and humiliation. 
Each of these appellants was employed on 
a salary basis. Hence, none of them was 
able to demonstrate a monetary loss such as 
might have been possible had their respec- 
tive incomes been dependent upon fees from 
individual patients. These appellants have 
undoubtedly suffered a certain amount of 
annoyance, embarrassment and humiliation. 
There is no basis in the record, however, for 
calculating the extent of such damages. As 
in the case of the Cooperative, however, 
the general loss and damages sustained by 
appellant physicians, by reason of the overt 
acts committed by the Society, Service Cor- 
poration and Bureau, is serious and irrepa- 
rable, and will be so long as these overt 
acts continue. 


[The Cause of Action] 


* * * Appellants are not entitled to pre- 
vail unless all the facts, as here found, give 
rise to a cause of action in their behalf. This 
is our next inquiry. 


We will first consider, as one problem, 
whether appellants have established a cause 
of action against the Society and its named 
officers, the Bureau and its members, and 
the Service Corporation. They will be re- 
ferred to in this section of the opinion as if 
they were the only respondents. We will then 
consider whether appellants have established 
a cause of action against Swedish Hospital, 
or against the Renton Hospital and its 
named commissioners. 


[Combination To Restrain Competition 
Claimed | 


The arguments as to whether a cause of 
action has been established against respond- 
ents have taken a wide range. Appellants 
advance several theories in support of their 
position. The one first presented and pri- 
marily relied upon is that respondents have 
been engaged in an unlawful combination or 
conspiracy in restraint of competition and 
for the purpose of establishing a monopoly. 


{| 67,201 


[State Constituiton] 


Article XII, § 22, of our state constitution 
reads as follows: 


“Monopolies and trusts shall never be 
allowed in this state, and no incorporated 
company, copartnership, or association of 
persons in this state shall directly or in- 
directly combine or make any contract 
with any other incorporated company, for- 
eign or domestic, through their stock- 
holders, or the trustees, or assignees of 
such stockholders, or with any coportner- 
ship or association of persons, or in any 
manner whatever, for the purpose of fix- 
ing the price or limiting the production or 
regulating the transportation of any prod- 
uct or commodity. The legislature shall 
pass laws for the enforcement of this sec- 
tion by adequate penalties, and in case of 
incorporated companies, if necessary for 
that purpose, may declare a forfeiture of 
their franchise.” 


The quoted constitutional provision ex- 
presses the public policy of this state on the 
subject of monopolies and restraints on com- 
petition. This was made clear in American 
Export Door Corp. v. John A. Gauger Co., 154 
Wash. 514, 519, 283 Pac. 462, where it was 
said: 

“Without going into history, it is suffi- 
cient to say that our constitutional provision 
above quoted is simply a recognition of the 
common law on the subject reduced to 
definite terms and made the fundamental 
law of the state. It was adopted before the 
enactment of the Sherman Anti-Trust law 
by the Congress of the nation, and it stands 
as the complete and wholly unobscured 
guide pointing out the plain pathway of 
public policy in this state.” 


The legislature has implemented the con- 
stitutional provision with statutes providing 
a criminal penalty (Rem. Rey. Stat., § 2382(5) 
(6) [P. P. C. §113-99]), and providing for 
the forfeiture of corporate franchises (Rem. 
Rev.” Stat, $2380.01 Po 7h; (Gels LoshOsinn 
Neither of these statutes is applicable here, 
however, since this is a civil action for dam- 
ages and injunctive relief. 


[Three Elements Necessary] 


It will be observed that three elements 
must be present in order to constitute any 
relationship a monopoly or trust within the 
meaning of Article XII, §22. There must 
be a contract, combination, or other arrange- 
ment between two or more corporations, co- 
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partnerships or associations; it must relate 
to some product or commodity; and its pur- 
pose must be to fix prices, limit production, 
or regulate the transportation of such prod- 
uct or commodity. 


[A Combination Exists] 


Considering the first of these elements, it 
it is to be noted that the contract, combina- 
tion, or other arrangement referred to need 
not be in the form of a written agreement 
or undertaking. It may be brought into 
being “in any manner whatever.” There is 
no written contract or agreement between 
the respondent associations and corporations 
in this case. In our opinion, however, there 
is a combination or other arrangement be- 
tween these respondents within the contem- 
plation of Article XII, § 22. 


This combination or arrangement first 
came into existence when the Society, in 
April, 1933, caused the Service Corporation 
and the Bureau to be organized. By pre- 
arrangement with the Society, of which they 
were members, the organizers of the Service 
Corporation and Bureau made membership 
in the Society a prerequisite to membership 
in the Bureau. In the same manner, they 
arranged that only members of the Bureau 
could render service under contracts nego- 
tiated and administered by Service Corporation. 

Having established this complete and ex- 
clusive identity of interest, it was an easy 
matter for these organizations to formulate 
and carry out their mutual policies in con- 
cert. Through the device of Article III, § 8, 
of the Society’s by-laws, relating to eligi- 
bility for membership, that organization’s 
policy of curbing contract medicine thus be- 
came binding upon the Bureau and Service 
Corporation. By means of the same by-law, 
and due to the close ties maintained through 
overlapping membership, all three organiza- 
tions were assured that no contract medicine 
plan which would compete with Service 
Corporation would be approved. 


In furtherance of their mutual interests, 
these organizations and their members 
worked together in the exchange of infor- 
mation, the investigation of contract prac- 
tices, and the enforcement of their mutual 
policies. They also took effective steps to 
prevent or discourage members of the Soci- 
ety from consulting or associating with ap- 
pellant doctors in any professional way. 
The combination or arrangement, in an 
effort to render Society membership indis- 
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pensible and submission to its contract medi- 
cine policies therefore obligatory, then exer- 
cised its influence and economic power to 
obtain exclusion of appellant doctors from 
hospital staffs. There were also other steps 
taken in pursuance of this course of conduct, 
as noted earlier in this opinion. 


[Medical Services Under Contract 
Are “Products” | 


Having found the existence of a combina- 
tion or other arrangement of the kind re- 
ferred to in Article XII, § 22, we come to 
this question: Does this combination or 
arrangement relate to a “product” or “com- 
modity” within the meaning of the constitu- 
tional provision? 

The word “commodity,” as used in such 
statutes and constitutional provisions, is 
usually taken to mean an article of movable 
or personal property. See the authorities 
cited in 58 C. J. S. 1010, Monopolies, § 39. 
This accords with the definition of the term 
to be found in Webster’s New International 
Dictionary (2d ed.) Unabridged. 


One court has held that the terms ‘“‘prod- 
uct” and “commodity” are synonymous. 
Nasman v. Bank of New York [1944-1945 
TRavE CAsEs 7 57,250], 49 N. Y. S. (2d) 181. 
We cannot readily accept that view with 
reference to this constitutional provision, 
since it would mean that one or the other 
of these terms is superfluous. A statute or 
constitutional provision should, if possible, 
be so construed that no clause, sentence 
or word shall be superfluous, void, or insig- 
nificant. Martin v. Department of Social 
Security, 12 Wn. (2d) 329, 121 P. (2d) 394; 
Groves v. Meyers, 35 Wn. (2d) 403, 213 P. 
(2d) 483. 


The term “product” is often used to de- 
note tangible articles perceivable by the 
senses. However, the definitions of the 
term, as supplied by authoritative lexicogra- 
phers, indicate that it may be used in a 
broader sense. Thus, Webster’s New Inter- 
national Dictionary (2d ed.) Unabridged, 
defines the term as: 


“Anything produced, as by generation, 
growth, labor, or thought, or by the opera- 
tion of involuntary causes; as, the products 
of the season, or of the farm; the products 
of the brain, ee 


It will be seen that services of every kind 
and description, including prepaid medical 
and hospital services, are comprehended 
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under this definition, since they are produced 
by the application of labor and thought. 
Whether, in the case before us, the term 
“product” should be given this broad mean- 
ing, depends upon the context in which it is 
used and the underlying objective of the 
constitutional provision in question, 


The essential purpose intended to be 
served by Article XII, § 22, is the prohibi- 
tion of such restraints of trade or competi- 
tion as may operate to bring about monopolies. 
Sears v. Western Thrift Stores, 10 Wn. (2d) 
372, 383, 116 P. (2d) 756. As indicated in 
American Export Door Corp. v. Gauger Co., 
supra, this is simply a recognition of the 
common law. 

At the common law, the term “restraint 
of trade’”’ was deemed to cover the practice 
of medicine. Mandeville v. Harman, 42 N. J. 
Eq. 185, 7 Atl. 37; United States v. Amer- 
ican Medical Assn, 110 F. (2d) 703, 711; 
American Medical Assn v. Umted States, 
130 F. (2d) 233, 237. The corporate activ- 
ity of offering, entering into, and perform- 
ing contracts providing for prepaid medical 
service, is also a business or trade at com- 
mon law. American Medical Ass'n v. United 
S7atesso7, Weasels 528 iC /ml ica cas 
63 S. Ct. 326. 


As our constitutional provision bespeaks 
the common law, so it should be permitted 
to afford the same protection and serve 
the same broad public interest which is 
available at common law. Monopolies af- 
fecting price or production in essential 
service trades and professions can be as 
harmful to the public interest as monopolies 
in the sale or production of tangible goods. 
The constitutional provision was designed 
to safeguard this public interest from what- 
ever direction it may be assailed. The lan- 
guage used must therefore be liberally 
construed with that end in view. 


It is our conclusion that medical and 
related services rendered in connection with 
prepaid contracts of the kind here in ques- 
tion, are “products” within the meaning of 
Article XII, § 22. 


[Limitation of Production and Price-Fixing 
Purpose of Combination] 


The question next presented is whether the 
combination or other arrangement relative 
to these medical and related services has 
for its purpose the fixing of prices, or the 
limiting of production of such products. 
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All members of the Bureau bound them- 
selves to render service under the contracts 
sold and administered by Service Corpora- 
tion. The terms of such contracts, includ- 
ing the services available thereunder and 
the prescribed monthly payments, were dic- 
tated by Service Corporation, acting for 
the combination. All members of the Bu- 
reau and Society bound themselves to ren- 
der no other contract service. They then 
pursued a course of conduct designed to 
prevent others from rendering any com- 
peting contract service. Thus the purpose 
of the combination was to limit production 
and, incidentally, to fix prices to be charged 
for contract medicine service. 


[Not Illegal Per Se] 


There is a well-settled rule, however, that 
Article XII, §22, does not condemn price 
fixing and the limitation of production, per 
se, but only when either of these results 
are brought about in connection with a 
monopoly, with resulting unreasonable re- 
straint upon competition. Sears v. Western 
Thrift Stores, supra; Washington Cranberry 
Growers Ass'n v. Moore, 117 Wash. 430, 201 
Race 7/3; 204) Packrsl i 25 ;Aew eee Ogie 
It is therefore necessary to determine 
whether respondents’ combination or ar- 
rangement by which production is limited 
and prices are fixed with respect to pre- 
paid medical service, amounts to a “monop- 
oly” in the constitutional sense. 


[Monopoly Question] 


The test to be applied in making this 
determination was well expressed in Fisher 
Flourimg Mills Co. v. Swanson, 76 Wash. 649, 
658, 137 Pac. 144, where the court said: 


“Contracts fixing prices as incidental to 
some main contract, and involving less 
than a controlling part of a given com- 
modity in a given market, not proceeding 
from, nor tending to create, or to main- 
tain a monopoly, will be sustained when 
the restriction is, under the circumstances 
of the particular case, reasonable in ref- 
erence to the interests of the parties, and 
reasonable in reference to the interests 
of the public; that is to say, when the 
price fixed is fairly necessary to the pro- 
tection of the covenantee, and fair to the 
public in that it furnishes only a reason- 
able profit to the contracting parties. 
Lacking these elements, such contracts 
are invalid as contrary to public policy.” 
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Applying this test, it has been held that, 
where the contract or combination controls 
a relatively small proportion of the product 
being produced or sold in any market, price 
fixing is not an unreasonable restraint upon 
competition and hence is not monopolistic 
and void under Article XII, §22. Fisher 
Flouring Mills v. Swanson, supra; Washing- 
ton Cranberry Growers Ass'n v. Moore, supra. 

It has likewise been held that market- 
ing contracts entered into pursuant to Rem. 
Rey. Stat. § 2892 [P. P. C. § 253-35], where- 
by producers are obliged to sell all products 
to a co-operative marketing association for 
resale at prices fixed by such association, 
are not void under Article XII, § 22. Pierce 
County Dairymen’s Assn v. Templin, 124 
Wash. 567, 215 Pac. 352; Olympia Milk Pro- 
ducers Assn v. Herman, 176 Wash. 338, 29 
P. (2d) 676. Agreements of this kind may 
involve a relatively large proportion of the 
product being produced, but pertain only to 
prices and marketing and do not operate 
to limit or control production. 


On the other hand, where the element of 
controlled or limited production is pres- 
ent, the contract or combination is declared 
to be monopolistic and hence void under 
the constitution. American Export Door 
Corp. v. Gauger Co., supra. 


[Purpose To Create Monopoly im the County] 


There can be no question but that the 
purpose of the combination in the instant 
case is to pre-empt and control all contract 
medicine practice in King county. If re- 
spondents are successful in this effort, there 
will be no competition in the contract medi- 
cine field. Members of the public will have 
no opportunity to choose between two or 
more plans offering this type of service. 
The result will be a complete monopoly of 
this product throughout the county. 


It is true that as yet respondents have 
not been completely successful in estab- 
lishing a monopoly. At the time of the 
trial the Cooperative and the very small 
Bridge Clinic were affording competition 
in the contract medicine field. However, 
the monopolistic character of a combination 
is not to be tested by what has been done 
under it, but what may be done under it; 
“not by its performance, but by its powers 
of performance when fully executed.” Poca- 
hontas Coke Co. v. Powhatan Coal & Coke 
Co., 60 W. Va. 508, 56S. E. 264. See, also, 
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Associated Press v. United States {1944-1945 
TRADE Cases {[ 57,384], 326 U.S. 1, 12, 89 L. 
Ed. 2013, 65 S. Ct. 1416. 


Here the combination may be utilized not 
only to stifle all competition with Service 
Corporation, but also may very well be em- 
ployed to eliminate all contract practice in 
the county, including that now rendered 
by Service Corporation. All that would be 
necessary to accomplish this, after all com- 
petition was destroyed, would be for Service 
Corporation to exercise its reserved right 
to terminate its own contracts, and for 
the Society’s board of directors to withdraw 
approval of the Service Corporation con- 
tracts and withhold approval of any others. 


Nor is this possibility altogether remote. 
The record indicates that when the Society 
first decided to offer prepaid contracts, it 
was thought of as a temporary expedient. 
Respondent Society even now has the view, 
as expressed in its brief, that as the state, 
and particularly as King county, became 
much more highly industrialized, “the ne- 
cessity for this form of medical care tended 
to vanish with the conditions which cre- 
ated itt” 

In American Export Door Corp. v. Gauger 
Co., supra, it was held that a combination 
of door manufacturers which came into 
possession of similar powers to limit or 
eliminate production amounted to a monop- 
oly. It was there said: 


“Having invited its members to abolish 
their selling organizations and having set 
up its own to take their place, respond- 
ent would have the power to reduce the 
production of its members for export to 
nothing, if it saw fit, and that power is 
one of the evils which our constitution 
is intended to prevent.” (p. 520.) 


[Monopoly Exists Although All Doctors 
Can Join} 


Respondents contends that there can be no 
monopoly because all qualified physicians 
are entitled to join the Society and par- 
ticipate in Service Corporation’s medical 
plan. Anderson v. United States, 171 U. S. 
C0443 ea id eoO0MORS Cio 0 mand eine 
United States v. Associated Press, 52 F. Supp. 
362, are cited in support of this view. 


[Anderson Case Distinguished] 


In the Anderson case, it was held that 
the Traders’ Live Stock Exchange, in Kan- 
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sas City, Missouri, was not an unlawful 
combination in restraint of trade. Any yard 
trader could become a member of that as- 
sociation upon complying with its condi- 
tions of membership, and could remain such 
as long as he comported himself in ac- 
cordance with its by-laws. The by-laws 
prohibited members from transacting busi- 
ness with other yard traders who are not 
members. The court held that the agree- 
ment lacked every ingredient of a monop- 
oly, and pointed out that “everyone can 
become a member of the association.” 


The facts in the Anderson case differ from 
those here established in several im- 
portant respects. The by-laws of the Traders’ 
Live Stock Exchange did not require that 
applicants for membership give up any of 
their business, and that association itself 
was not engaged in any business. In the 
instant case, applicants for membership in 
the Society are required to discontinue their 
industrial contract practice, and Service 
Corporation, a member of the combination, 
is itself engaged in providing that kind of 
service. Thus the public would be deprived 
of all competition in the contract medicine 
field, and could, as pointed out above, be 
completely denied such service. 


That the court in the Anderson case would 
have reached a different result under the 
facts of this case, is indicated by the follow- 
ing quotation from that opinion: 


“The agreement lacks, too, every in- 
gredient of a monopoly. Everyone can 
become a member of the association, and 
the natural desire of each member to 
do as much business as he could would 
not be in the least diminished by reason 
of membership, while the business done 
would still be the individual and private 
business of each member, and each would 
be in direct and immediate competition 
with each and all of the other members. 
If all engaged in the business were to 
become members of the association, yet 
as the association itself does no business, 
it can and does monopolize none... .” 


(p. 619.) 


[Associated Press Case Contrary To 
Respondents’ Position] 


In United States v. Associated Press, supra 
(affirmed in Associated Press v. United States, 
326 U. S. 1), the court struck down an op- 
pressive by-law which effectually denied 
membership to any applicant which was at 
that time in competition with an existing 
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member of the Associated Press. The court 
enjoined enforcement of this by-law on the 
ground that it was an unreasonable re- 
straint of competition. The Associated 
Press argued against the granting of such 
relief on several grounds, one being that 
the question of freedom of the press was 
involved. It was in this connection that 
Judge Learned Hand used the following 
words, upon which respondents here rely: 


“The argument appears to be that if 
all be allowed to join AP, it may be- 
come the only news service, and get a 
monopoly by driving out all others. That 
is perhaps a possibility, though it seems 
to us an exceedingly remote one; but 
even if it became an actuality, no public 
injury could result. For, if AP were open 
to all who wished the service, could pay 
for it, and were fit to use it, it would 
be no longer a monopoly: a monopoly of 
all those interested in an activity is no 
monopoly at all, for no one is excluded 
and the essence of monopoly is exclu- 
sion. AP would then be only a collective 
effort of the calling as a whole. If other 
services were incidentally driven out, that 
would not be an actionable wrong.” (p. 


374.) 


It must be readily apparent that this 
language, when taken in conjunction with 
the result reached in that case, is authority 
exactly contrary to respondents’ position. 
The court there struck down a by-law 
which denied membership to any news- 
paper which competed with present mem- 
bers. The court then declared that, with 
this by-law eliminated, and newspapers left 
free to join the association and still continue 
their competition, no monopoly would exist. 
So here, if the by-law provision which re- 
quires applicants for membership in the 
Society to give up their contract practice 
in competition with Service Corporation 
were eliminated, the Society and its affiliates 
would no longer monopolize or threaten to 
monopolize contract medicine. 


[Assert No Monopoly Where Good Motives 
Promoted] 


Respondents also resist being characterized 
as a monopoly on the ground that the prime 
purpose of the Society and its affiliates is 
to uphold the quality of professional serv- 
ice being rendered in King county, and to 
maintain proper ethical standards in the 
profession. In support of this position, re- 
spondents cite authorities to the effect that, 
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where business concerns associate for the 
purpose of mitigating recognized evils and 
to foster fair competitive opportunities, this 
will not be regarded as an undue restraint 
of trade and competition, or as amounting 
to a monopoly. See Appalachian Coals v. 
Umted States, 288 U. S. 344, 374, 77 L. Ed. 
825, 53 S. Ct. 471, and Sugar Institute v. 
United States, 297 U. S. 553, 598, 80 L. Ed. 
859, 56 S. Ct. 629. 


[Cases Distinguished] 


In the Appalachian case, the court made 
it clear that the cooperative enterprise there 
in question carried with it “no monopolistic 
menace.” In the Sugar Institute case, the 
judgment was one holding that there was, 
not that there was not, a combination in 
restraint of trade. 


[Conduct of Respondents Exceed Lawful 
Activities] 


The great public service which medical 
associations render in developing and main- 
taining high standards of professional con- 
duct and practice is a matter of general 
knowledge. The record amply demonstrates 
that, in numerous respects, and over a great 
many years, the Society has rendered val- 
uable service in this direction. We do not 
intend to imply by anything said in this 
opinion that the Society may not adopt 
reasonable and effective methods of pre- 
serving the high quality of service and the 
high ethical standards of the profession. 
Yet we must say, as did the court in Umited 
States v. American Medical Assn, 110 F. (2d) 
703, 712, in dealing with a similar contention: 


“Notwithstanding these important con- 
siderations, it cannot be admitted that 
the medical profession may through its 
great medical societies, either by rule or 
disciplinary proceedings, legally effectu- 
ate restraints as far reaching as those 
now charged....” (p. 712) 


The facts do not bear out the contention 
that respondents’ course of conduct is nec- 
essary because of the quality of profes- 
sional service rendered by appellants, or 
because appellants are practicing medicine 
in an unethical manner. We have found 
that the quality of professional service ren- 
dered by appellants is not substantially be- 
low the quality of service rendered by the 
average physician, surgeon, clinic, or hos- 
pital in the community. We have also 
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found that appellants’ manner of practice 
is not “unethical” in the sense used by the 
A. M. A., or as the term is generally 
understood by laymen. It may also be 
noted that the contract practice of medi- 
cine, as carried on by appellants, does not 
constitute “unprofessional conduct,” as that 
term is defined in Rem. Rey. Stat., § 10015 
[Pa Be Cas: 734225; 


The Society, in characterizing appellants’ 
contract practice as “unethical,” is making 
an unusual and arbitrary application of that 
opprobrious term. It is not using the term 
as a label for conduct which is violative of 
some established moral principle applicable 
to the medical profession. Rather, it here 
uses the term to castigate those who seek 
only to carry on contract practice independ- 
ent of and in competition with Service 
Corporation. In our opinion, the Society 
may not, through the mere use of the 
term “unethical,” clothe with immunity acts 
which would otherwise fall under the ban 
of the antimonopoly provision of our con- 
stitution. 

It is our conclusion, on this branch of 
the case, that the limitations on production 
and the price fixing shown to exist here 
are being consummated in connection with 
a monopoly as that term is used in Article 
XII, $22, of the state constitution. 


[Constitutional Provision Violated} 


It therefore appears that, in the relation- 
ship established and course of conduct pur- 
sued by respondents, there are present all 
three elements essential to the establish- 
ment of a monopoly or trust, within the 
meaning of the constitution. There is a 
combination or other arrangement between 
two or more corporations and associations; 
it is concerned with the production and sale 
of a product—prepaid medical and hospital 
service; and the purpose of the combination 
is to limit the production and fix the prices 
of that service with the object in view of 
restraining competition and creating a mo- 
nopoly. Respondents are therefore acting 
in violation of the antimonopoly provision 
of the constitution. 


[Cases in Support of Conclusion] 


The conclusion just reached finds support 
in the English case of Pratt v. British Med- 
ical Association (1919), 1 K. B. 244, 9 B.R.C. 
O82Far Stist 
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The court stated, as the basis for grant- 
ing relief, that a single person, or a body 
of persons, will commit an actionable wrong 
if he or they inflict actual pecuniary dam- 
age upon another by the intentional em- 
ployment of unlawful means to injure that 
person’s business. Having found that de- 
fendants intended to injure plaintiffs in the 
carrying on of their profession, the court 
held that the means employed to effectuate 
that intention were unlawful in two particu- 
lars: They consisted of threats, coercion, 
and intimidation; and they gave effect to 
by-law provisions which were in restraint 
of trade and hence void on grounds of 
public policy, * * * 


The pertinency of this decision with ref- 
erence to the instant case is at once ap- 
parent. The facts are strikingly similar. 
The medical association sought, as do re- 
spondents here, to justify their action on 
the ground that they were enforcing eth- 
ical standards. The court found no merit in 
this contention. Judgment for the plaintiffs 
was grounded upon.a finding of intentional 
interference with plaintiffs’ calling effected 
by unlawful means, one of which was the 
utilization of by-laws held to be invalid 
because in restraint of trade. The by-laws 
in question were very similar to those here 
in question, in that they tequired members 
to refrain from consultation or other pro- 
fessional association with doctors who had 
not conformed to the rules of the local 
organization. The rules which had been 
flouted were designed, as are the Society’s 
by-laws in this case, to make it impossible 
for doctors to engage in any contract medi- 
cine not approved by the organization. The 
fact that the medical association was seek- 
ing to advance its own economic interests 
was held not to defeat the action, where 
the means employed were unlawful. 


Respondents, however, argue that the 
Pratt case is no longer authority in England, 
except for the limited proposition that ma- 
licious interference with one’s means of 
livelihood, without justification, is action- 
able. In support of this view, respondents 
cite four subsequent English decisions. 


[Cases Claimed To Overrule Pratt Case] 


Ware and DeFreville v. Motor Trade Ass'n 
(1921), 3 K. B. 40, and Sorrell v. Smith 
(1925), A. C. 700, two of the decisions 
relied upon by respondents, criticize some 
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of the language of the opinion in Pratt v. 
British Medical Society. The theory on 
which these cases were tried was that there 
had been a combination of persons wil- 
fully to injure the defendants in their trade, 
with resulting damage. The court held, in 
each case, that the real purpose of the com- 
bination was not to injure another, but to 
forward their own trade interests, and that 
the acts were therefore not actionable. In 
neither of these cases was the specific ques- 
tion of combinations in general restraint of 
competition raised or discussed. Moreover, 
the criticized language of the Pratt case 
did not relate to that question, but dealt 
with other matters. In our view, the Ware 
and Sorrell cases do not overrule or disap- 
prove the basic doctrine of the Pratt case. 
The Ware case has been similarly appraised 
in United States v. American Medical Assn, 
ING) IE, (&ab) OS, ili 


The cause of action in Crofter Hand Woven 
Harris Tweed Co., Ltd. v. Veitch (1942), 
A. C. 435, also cited by respondents, was 
grounded upon the same theory as in the 
two cases just discussed. Like them, it did 
not deal with an asserted combination in 
restraint of competition. That concept was 
not mentioned in the opinion, or was the 
Pratt case discussed or even cited. 


The fourth English case cited by re- 
spondents is Thompson v. New South Wales 
Branch of the British Medical Ass’n (1924) 
A. C. 764. Dr. Thompson had been expelled 
for publishing false charges regarding the 
professional conduct of a fellow member 
of the medical association. He brought an 
action for damages and an injunction, based 
upon charges of libel, slander, and malicious 
conspiracy. In support of this last charge, 
it was argued (citing the Pratt case) that 
the by-laws pursuant to which Dr. Thomp- 
son was expelled and denied consultation 
privileges were in restraint of trade and 
therefore void. In sustaining a judgment 
for the defendants, the House of Lords 
held that the parties to a contract in re- 
straint of trade are at liberty to act on it 
in the manner agreed, and since Dr. Thomp- 
son had been a member of the association 
he was found by its laws and could not 
complain. 


It will be observed that the court was 
here using the term “in restraint of trade” 
to signify a voluntary agreement whereby 
the parties contract to limit their own busi- 
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ness Or professional activities in some re- 
spect. The by-laws complained of were not, 
as in the case before us, directed toward 
the restriction of the activities of third per- 
sons. This basic distinction between a vol- 
untary agreement to limit one’s own trade 
or calling, and a contract or combination 
to restrain the competition of third persons, 
was clearly pointed out in Fisher Flouring 
Miils Co. v. Swanson, 76 Wash. 649, 137 Pac. 
144. The Pratt case was not mentioned in 
the Thompson opinion. 


It is our conclusion that the decision 
in the Pratt case on the basic question of 
combinations in restraint of trade has not 
been undermined by the subsequent Eng- 
lish cases cited by respondents. The deci- 
sion stands as an authoritative precedent 
on the subject under consideration. It 
strongly supports the views heretofore ex- 
pressed regarding the character of respond- 
ents’ combination in the case before us. 


Still stronger support for this view is 
provided by the decisions in the so-called 
Group Health cases which arose in the 
District of Columbia. 


[American Medical Ass'n Case] 


In 1939, the attorney general of the United 
States filed an indictment against the Amer- 
ican Medical Association, the Medical So- 
ciety of+the District of Columbia, and 
others, charging a conspiracy to restrain 
trade in the District of Columbia in viola- 
tion of §3 of the Sherman antitrust act, 
15a -S. Ge Ay 8 3. Phe: Kederall district 
court entered judgment for the defendants 
upon sustaining a demurrer to the indict- 
ment. The demurrer was sustained on the 
ground that the medical profession and the 
hospitals of the District of Columbia are 
not engaged in a “trade” within the meaning 
of the act, and that the indictment was 
vague and uncertain in its allegations. 
United States v. American Medical Ass’n, 28 F. 
Supp. 753. This judgment was reversed in 
United States v. American Medical Ass'n, 110 
(2d) 2703; 


The cause then came on for trial before 
a jury which convicted the two medical 
associations. Judgments were entered ac- 
cordingly, and the two associations ap- 
pealed. The judgments were upheld by the 
United States court of appeals. American 
Medical Ass'n v. United States, 130 F. (2d) 
233. This decision was thereafter affirmed 
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by the United States supreme court in an 
opinion rendered on January 18, 1943. 
American Medical Ass'n v. United States, 317 
Wa Sirol: 


Bearing in mind the particular question of 
law now under consideration, the signifi- 
cance to be attached to these decisions lies 
in the ruling, there laid down, that the 
indictment charged and the evidence proved 
that the defendants were engaged in re- 
straint of trade within the meaning of the 
Sherman act. What gives this ruling sig- 
nificance is the well-settled principle that 
the Sherman act represents a codification 
of pre-existing common law relating to re- 
straint of trade. Standard Oil Co. of New 
Jersey v. Umted States, 221 U. S. 1, 55 L. Ed. 
619, 31 S. Ct. 502; Umted States v. American 
MXaormee: (Con, LAL Wi, Sy Woy 9s) le, Ista (os), 
31 S. Ct. 632. This being so, the views ex- 
pressed in these opinions on this question 
are authoritative with respect to our con- 
stitutional provision, which is based on the 
same common-law principle. 


The factual similarity between these 
Group Health cases and the instant case 
is even more striking than with regard 
to Pratt v. British Medical Ass’n. This is 
demonstrated by the following concise sum- 
mary of the indictment, as set forth in 
American Medical Assn v. United States, 317 
Weslo S526): 


“Ror the moment it is enough to say 
that the indictment charged a conspiracy 
to hinder and obstruct the operations of 
Group Health Associations, Inc., a non- 
profit corporation organized by Govern- 
ment employees to provide medical care 
and hospitalization on a risk-sharing pre- 
payment basis. Group Health employed 
physicians on a full time salary basis and 
sought hospital facilities for the treat- 
ment of members and their families. This 
plan was contrary to the code of ethics of 
the petitioners. The indictment charges 
that, to prevent Group Health from car- 
rying out its objects, the defendants con- 
spired to coerce practicing physicians, 
members of the petitioners, from accept- 
ing employment under Group Health, to 
restrain practicing physicians, members 
of the petitioners, from consulting with 
Group Health’s doctors who might desire 
to consult with them, and to restrain hos- 
pitals in and about the City of Washing- 
ton from affording facilities for the care 
of patients of Group Health physicians.” 
When this litigation was first before the 
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United States court of appeals, the conten- 
tion that the indictment did not charge un- 
reasonable restraints was examined at great 
length. After summarizing the allegations 
of the indictment and considering the ap- 
plicable cases, the court concluded that the 
indictment was entirely sufficient in this 
respect. The court said: 


“Sufficient facts are stated to demon- 
strate that, unchecked, this exertion of 
power will necessarily accomplish the 
abandonment of the co-operative plan of 
medical service, ag well as destroy the 
livelihood of dissident doctors, because 
the general restraint thus applied would 
make impossible the continued operation 
of the one or the successful practice of 
medicine by the others.... 

“Enough has been said to show that 
the restraint here charged would restrict 
the common liberty of Group Health, the 
doctors, and the hospitals from engaging 
in the pursuit of their respective func- 
tions. If on the trial the charge of confeder- 
ation to this end is sustained, defendants’ 
method of reaching their objective may 
be thereby defeated, but’ if the objective 
is wise—as they insist—they still have 
left, as was said by the English judge in 
the Pratt case, the safer and more kindly 
weapons of legitimate persuasion and rea- 
soned argument. In the proper use of 
these, much, as we think, may be accom- 
plished to avoid the growing movement 
toward professional regimentation. Or, 
this opportunity neglected, members of 
the medica] associations in the District 
of Columbia perhaps may find in Sec. 3, 
as we construe it, their only protection 
in the right to practice on a fee for serv- 
ice basis.”’ United States v. American Med- 
ical Ass'n, 110 F. (2d) 703, 711, 712. 


This view was most forcefully reasserted 
by the court when the case came before the 
United States circuit court of appeals a 
second time. See 130 F. (2d) 233, 244-248. 
The question of whether the indictment 
charged or the evidence proved a restraint 
of trade was one of the three points con- 
cerning which certiorari was granted. 317 
U. S. 519, 527. As previously indicated, the 
supreme court affirmed the judgments. 


[Distinction in Cases Without Merit] 


Respondents seek to distinguish the Group 
Health cases with regard to the restraint 
of trade question by asserting that the in- 
dictment charged the defendants with vio- 
lating the Sherman act by conspiring to fir 
the price of medical care. In this connection, 
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respondents point out that under the deci- 
sions construing the Sherman act, any agree- 
ment to fix prices is per se an unreasonable 
restraint of trade. From this it is argued 
that, except for the charge of price fixing, 
there would have been no finding that the 
defendants were in restraint of trade. It is 
then asserted that there is no evidence of 
an intention to fix prices in the instant case. 


The distinction contended for is without 
merit. The indictments in the Group Health 
cases were not predicated upon price fixing. 
There were comments to the effect that the 
defendants sought to restrain an associa- 
tion of persons of modest means from re- 
ceiving medical service at lower cost, and 
to coerce doctors and hospitals to this end. 
But this was incidental to the broad charge 
of conspiracy to restrain competition through 
destruction of the business of Group Health. 
The indictments charged business obstruc- 
tion and the suppression of competition, the 
allegations being on all fours with the plead- 
ings and proof in the case at bar. 


It is also proper to note that respondents 
are incorrect in asserting that the element 
of price fixing is wholly absent in the case 
before us. Service Corporation (unlike the 
defendants in the Group Health cases) op- 
erates a prepaid medical plan in competition 
with the Cooperative. Service Corporation 
fixes the prices to be paid by patients and 
the fees to be received by doctors under 
that plan. If successful in its effort to elim- 
inate all competition, Service Corporation 
will fix the prices and fees for all contract 
practice in King county. Or, if respondents 
then choose to discontinue contract medi- 
cine, the private fees fixed by individual 
doctors will supplant the contract rates now 
available. This latter eventuality is pre- 
cisely what the United States court of ap- 
peals had in mind in calling attention to the 
defendants’ resistence to low-cost prepaid 
medicine. 


[Is Injunctive Relief Available ?] 


Having concluded that the Society and its 
affiliates are acting in contravention of the 
antimonopoly provision of the constitution, 
we must now consider respondents’ view 
that this, in any event, provides no basis 
for affirmative injunctive relief. Respond- 
ents correctly assert that there is no statute 
in this state providing for affirmative relief 
under such circumstances. It remains to be 
determined whether, as respondents also 
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contend, the common law affords no relief 
in law or equity against contracts and com- 
binations in restraint of trade and competi- 
tion other than the refusal to enforce such 
undertakings. 

They cite a great many authorities in 
support of this proposition. It would be 
impracticable to discuss all of them indi- 
vidually in this opinion. Most of the cited 
authorities do announce the rule contended 
for. In many cases the statement of the 
rule is dictum, since the court had already 
determined that the contract or combination 


complained of was not in restraint of trade.. 


Among the cases falling in this category are 
Apex Hosiery Co. v. Leader, 310 U. S. 469, 
4 e, Bid} /1311,;60)S.- Gt..982) 128A... R: 
1044; Russell v. N. Y. Produce Exchange, 
27 Misc. 381, 58 N. Y. S. 842; Park & Sons 
Co. v. National Wholesale Druggists Ass’n, 
175 N. Y. 1, 67 N. E. 136; Thompson v. New 
South Wales Branch (1924), A. C. 764; and 
Bohn Mfg. Co. v. Hollis, 54 Minn. 223, 55 
N. W. 1119. 


[Background of the Rule] 


Many of the cases which announce this 
rule, whether by way of dictum or otherwise, 
state no reason for the conclusion reached 
other than to cite one or two earlier deci- 
sions containing the same categorical state- 
ment. It appears likely that the rule of mere 
unenforcibility first developed in early times 
when the concept of contracts in restraint 
of trade was limited to those agreements 
whereby individuals voluntarily relinquished 
their rights to carry on a trade or calling. 
The courts would not grant affirmative pro- 
tection at the request of any party to such 
contracts. This was merely an application 
of the doctrine of pari delicto. McCarter v. 
Firemen’s Ins. Co., 74 N. J. Eq. 372, 73 Atl. 
80. Even as to parties in pari delicto, how- 
ever, an exception was made where one 
party repudiated the agreement and sought 
affirmative protection, the theory being that 
relief was granted to the public through a 
party. 1 Story’s Equity Jurisprudence (13th 
ed.) 302, § 298. 

When the concept of restraint of trade 
began to be applied to contracts or com- 
binations to restrain competition, to the det- 
riment of third parties, some courts extended 
the rule of mere unenforcibility to cover 
actions brought by injured third parties. 
This was done notwithstanding the fact that 
the reason for the rule (application of in 


Trade Regulation Reports 


part delicto) no longer applied. Later some 
courts, apparently realizing that the original 
basis for the rule did not justify its exten- 
sion in this manner, began to find other rea- 
sons for withholding relief. 


It was asserted that refusal to enforce the 
agreement provided ample protection of the 
public interest. Perhaps this was so with 
respect to voluntary restraints, and the early 
monopolies which were created by crown 
grant. It is certainly not true with regard 
to contracts between, or combinations of, 
individuals or corporations for the purpose 
of restraining outside competition. In the 
latter case it is the effective enforcement of 
the agreement by the combination, without 
the need of court ad, which causes the in- 
jury. 

Another reason advanced to justify the 
application of this rule to injured third 
parties is stated in such cases as Bohn Mfg. 
Co. v. Hollis, supra, and Mogul Steamship 
Co. v. McGregor (1892), A. C. 25. The Bohn 
case appears to be the leading decision in 
this country in support of that rule, being 
often cited as the sole authority for the rule. 
As previously indicated, the announcement 
of the rule in that case was actually dictum. 
After holding that the defendants’ combina- 
tion was not in restraint of trade, the court 
held that “even if it were” this would not, 
of itself, give plaintiff a cause of action. The 
reason advanced in support of this view was 
that, while the agreement was unlawful in 
the sense that it was void as against public 
policy, it was not a criminal offense. With- 
out specifically so saying, the court appar- 
ently reasoned that, unless an act were a 
crime, it could not give rise to a cause of 
action at common law. 


Mogul Steamship Co. v. McGregor, supra, 
was cited in support of the court’s ruling. 
It is also cited in many other American 
cases which have reached the same result. 
This appears to be the leading English au- 
thority in support of the rule that there can 
be no affirmative relief. Even in that case 
the discussion of the point was probably 
dictum. Three of the six members of the 
House of Lords who rendered opinions ex- 
pressly found that there was no restraint of 
trade, and only one specifically found that the 
case involved such a restraint. The specific 
reason given in the Mogul case why there could 
be no affirmative relief was that entry into a 
contract or combination in restraint of trade 
is not an indictable offense because not a crime 
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or misdemeanor. Again the conclusion was ap- 
parently drawn, sub silentio, that only indict- 
able offenses give rise to a cause of action 
at common law. 


[A Right and a Duty Exist Under the 
Constitution] 


There is no general principle to the effect 
that an act must constitute a crime in order 
to provide a basis for equitable relief to one 
injured by the act. A cause of action arises 
when one party breaches a duty owed to an- 
other party, whereby the latter’s interest or 
right is invaded. Cowley v. Northern Pac. 
lit, (OO, OS Nweising ais, Kew), WS leave, Wks 
McKee v. Dodd, 152 Cal. 637, 93 Pac. 854, 
855; 3 Foundations of Legal Liability, Street, 
7. See, also, the cases noted in 1 Am. Jur. 
419, Actions, §24; 1 C. J. S. 984, Actions, 
§8 (e). If such invasion results in irrepara- 
ble injury so that the remedy at law is in- 
adequate, equitable relief is appropriate. 


Article XII, §22, provides the measure 
of that correlative right and duty involved 
in this case. It is not self-executing in the 
sense that a criminal prosecution can be 
grounded upon that provision alone. Never- 
theless, as previously noted, it represents a 
clear-cut expression of public policy phrased 
in terms of command. Monopolies and trusts 
“shall never be allowed” in this state, and 
“no” incorporated company, copartnership, 
or association of persons in this state “shall 
directly or indirectly” combine or make any 
contract for the prohibited purpose. 


The right established by this provision is 
the right of anyone to carry on his trade, 
calling or profession without interference 
by reason of contracts, combinations, or 
other arrangements of the kind defined. The 
duty there established is to refrain from 
invading this right by entering into or pro- 
ceeding under any such contract, combina- 
tion, or other arrangement. Thus, where 
that duty has been violated and that right 
has been invaded, there is present every 
necessary ingredient of a cause of action, 
as defined above. 


That the violation of a policy declaration 
which does not amount to a criminal] offense 
may give rise to a cause of action is amply 
demonstrated by our decisions in Gazzam 
v. Building Service Employees etc., Local 262, 
29 Wn. (2d) 488, 188 P. (2d) 97; 34 Wn. 
(2d) 38, 207 P. (2d) 699 (affirmed 399 U. S. 
532); and Ostroff v. Laundry & Dye Works 
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Drivers Local No. 566, 37 Wn. (2d) 595, 225 
P. (2d) 419. 


In both of these cases, equitable relief was 
accorded to the injured party. In the Gaz- 
zam case, monetary damages were also re- 
covered. The cause of action in each case 
was grounded upon the violation of a decla- 
ration of policy in the labor disputes act to 
the effect that the individual unorganized 
worker shall be free from interference, re- 
straint, or coercion of employers of labor 
or their agents in certain respects. Rem. 
Rev. Stat. (Sup.), § 7612-2 [P.P.C. § 695-3]. 
Needless to say, other provisions of the 
labor disputes act which tend to state a 
policy against the granting of affirmative 
relief have no counterpart in Article XII, 
§ 22, relating to monopolies and trusts. 


The numerical weight of authority may 
or may not support the view that there can 
be no affirmative relief for a third person 
injured by a combination in restraint of 
trade. In any event, there are a very con- 
siderable number of decisions which reach 
the contrary conclusion. Among these are 
Reeves v. Decorah Farmers’ Co-operative So- 
ciety, 160 Iowa 194, 140 N. W. 844; Walsh v. 
Assn of Master Plumbers of St. Louis, 97 
Mo. App. 280, 71 S. W. 455; Carlson v. 
Carpenter-Contractors’ Ass'n, 305 Ill. 331, 
1378 Ne ES 2225 527 VAR La Re OZ ences 
Pharmacy v. Sharp & Dohme, 104 Md. 218, 
64 Atl. 1029; and Pratt v. British Medical 
Ass'n, supra, Additional authorities, both 
pro and con, are reviewed in an annotation 
to be found in 92 A. L. R. 185. See, also, 
the decisions noted in 36 Am, Jur. 660, 665, 
Monopolies, Combinations, etc., §§ 204, 214, 
where it is indicated that the weight of 
authority favors the granting of affirmative 
relief both at law and in equity. The prob- 
lem is reviewed in 3 Pomeroy’s Equity Ju- 
risprudence (5th ed.) 675, §934a, and the 
conclusion is there stated that 


“cc 


. where the agreement is thus void, 
a court of equity may always exercise its 
jurisdiction defensively, by defeating a 
suit brought for the enforcement of the 
contract; or affirmatively, by granting the 
remedy of cancellation or of injunction 
when the defensive remedy at law would 
not be certain, complete, and adequate.” 


It will be observed that the courts which 
deny affirmative relief in equity do not do 
so on the ground that equity lacks juris- 
diction. They simply hold that equity de- 
clines to exercise its jurisdiction for one or 
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more of the reasons referred to above. We 
are of the view that, on both principle and 
authority, jurisdiction in equity should be 
exercised to grant affirmative relief where 
the contract or combination in restraint of 
competition results in irreparable injury to 
third persons. The same considerations lead 
us to conclude that monetary damages may 
also be recovered for such injury where the 
damage can be ascertained with reasonable 
certainty. 


[Porter Case Distinguished] 

Respondents predicate another general ob- 

jection to the granting of affirmative relief 
in this case upon the precedent established 
in Porter v. King County Medical Society, 186 
Wash 410) 58 P. (2d) 367. * * * 
* * * The question of restraint of com- 
petition was not specifically put in issue 
in the pleadings, nor was it urged in 
Porter’s brief on appeal. Accordingly, this 
issue was not dealt with in the opinion 
rendered by this court. 

In the instant case, however, the broad 
issue of restraints of competition contrary 
to public policy was put in issue by the 
pleadings and extensively dealt with in 
the evidence. It is here established that the 
prime purpose behind respondents’ entire 
course of conduct in this matter was to 
unduly restrain competition in the supply- 
ing of contract medicine in the King county 
area. Hence we cannot say here, as the 
court was required to assume in the Porter 
case, that respondents are only in pursuit of 
their “legitimate” interests. It is chiefly 
this factor which distinguishes the two 
cases and causes us to conclude that the 
Porter case is not here in point. 


[Unnecessary To Discuss Trade 
Ass'n Cases | 


What has just been said makes it un- 
necessary to here review the numerous 
cases cited by respondents involving the 
reasonable operations of trade associations 
and their practices in disciplining members 
for the purpose of obtaining conformity to 
organizational policies. This also applies to 
the cases cited by respondents in which it 
was held that an individual may not compel 
his admission into a society or organization, 
In none of these cases was there involved 
an effort to utilize the association or 
organization for the purpose of fixing 
prices or curtailing production with the 
object of creating a monopoly. 
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Bearing in mind that the Sherman act is 
in essence a codification of the common law, 
we fully agree with the following comment 
of the court in United States v. American 
Medical Assn, 110 F. (2d) 703, 712, made 
in dealing with this same contention: 


“Organizations and rules which have 
as their purpose the improvement of con- 
ditions in any particular trade or occu- 
pation, and the regulation of relations 
between traders, are, as we have just pointed 
out, beneficial rather than detrimental to 
the public interest. But when these same 
organizations go so far as to impose 
unreasonable restraints on the operations 
in their field, they become subject to the 
prohibition of the Sherman act. Sugar 
Institute v. United States, 297 U. S. 553, 
597-600, 56 S. Ct. 629, 80 L. Ed. 859,” 

x OK 


[Affirmative Relief Required] 


We come now to a consideration of the 
affirmative relief to which appellants are 
entitled as against the Society, Bureau, 
Service Corporation, their named officers, 
and the members of the Bureau. 


Several kinds of overt acts were alleged 
and proved in connection with the com- 
bination or arrangement in restraint of 
competition here found to exist. The two 
kinds of overt acts which are most effec- 
tive and damaging in this connection are 
those relating to the exclusion of appellant 
physicians from membership in the Society, 
and those which tend to prevent or dis- 
courage members of the Society from con- 
sulting with appellant physicians or rendering 
professional services in association with 
such physicians or for their contract patients 
or at Group Health Hospital. 


[Membership Restrictions] 


It is our conclusion that the Society, its 
officers and board of directors should be 
enjoined from following any course of 
conduct, whether through observance of the 
provisions of Article III, § 8, of the Society’s 
by-laws or otherwise, which will have the 
effect of excluding applicants from mem- 
bership in the Society on the sole ground 
that they are practicing contract medicine 
in substantially the manner followed by 
appellants, as herein described. 


[Consulting Restrictions] 


It is our further conclusion that the 
Society, Bureau, Service Corporation, their 
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officers, and members of the Bureau should 
be enjoined from following any course of 
conduct, whether through observance of the 
indicated by-law provisions or otherwise, 
which will have the effect of preventing or 
discouraging members of these organiza- 
tions from consulting with appellant physi- 
cians, or rendering professional services in 
association with appellant physicians, or 
for the latters’ patients, or at any hospital, 
on the sole ground that such physicians or 
such hospitals are practicing, or providing 
facilities for the practice of, contract medi- 
cine in substantially the manner followed 
by appellants, as herein described. 


[Hospital Restrictions] 

Another class of overt acts which has 
been particularly effective and damaging in 
connection with the restraints which re- 
spondents here sought to impose, relates to 
respondents’ efforts to obtain the exclu- 
sion of appellants from hospital medical 
staffs. To the extent that this exclusion 
results automatically from hospital by-law 
provisions, or informal rules or custom, 
requiring membership in the Society as a 
qualification for staff membership, this will 
be remedied by the injunctive relief au- 
thorized above. 


To the extent that this exclusion results 
from inability of appellant physicians to 
gain the endorsement of present members 
of the active staff, or of physicians at large, 
this can be remedied in this proceeding only 
with respect to such staff members and phy- 
sicians at large who are respondents herein. 
This, however, includes all members of the 
Bureau, who were herein sued through 
named members of the Bureau as repre- 
sentative of all other members. 


To the extent that appellants’ exclusion 
is obtained through the efforts of the 
Society, Bureau, Service Corporation, their 
boards of trustees and officers, and mem- 
bers of the Bureau, in persuading or in- 
fluencing the hospitals, their officers and 
medical staffs to take such action, relief 
may be accorded, since these parties are be- 
fore the court. Respondents argue, how- 
ever, that injunctive relief to prevent such 
efforts to persuade or influence the hospitals 
may not be granted, as it would violate 
fundamental principles of free speech. In 
this connection, respondents refer to many 
cases involving trade unions and industrial 
disputes. 
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[Right of Free Speech No Bar] 


We are convinced that the acts in ques- 
tion cannot be justified as an exercise of the 
right of free speech. This state has declared 
its public policy in Article XII, § 22, of our 
constitution. Respondents, in seeking to per- 
suade or influence the hospitals in the 
manner indicated, have endeavored to thwart 
that policy. The situation is thus similar 
to that dealt with in Building Service Union 
v. Gazzam, 339 U. S. 532, 94 L. Ed. 1045, 
70 S. Ct. 784. There the court upheld, as 
against this same argument, an injunction 
restraining the peaceful picketing which 
had for its object the transgression of the 
public policy of this state as declared by the 
legislature. 


It is our conclusion that the Society, 
Bureau, Service Corporation, their boards 
of trustees and officers, and members of 
the Bureau, should be enjoined from fol- 
lowing any course of conduct, of the kind 
described above or otherwise, which has 
for its purpose the exclusion of appellant 
physicians from the hospitals of King 
county (including Renton Hospital) on the 
sole ground that they are practicing con- 
tract medicine in substantially the manner 
followed by appellants, as herein described. 


[Scope of Injunctive Relief] 


In our view, the injunctive relief au- 
thorized above will, in all likelihood, resuit 
in termination of the unlawful features of 
respondents’ combination, We are there- 
fore of the opinion that it is not necessary 
at this time to provide equitable relief 
touching the other classes of overt acts in 
which respondents have been engaged, as 
found above. 


[Jurisdiction Retained | 


The interests of the parties will be served, 
however, if the decree to be entered upon 
the remand of this case provides that the 
court shall retain jurisdiction (except with 
respect to Swedish Hospital) for a period 
of three years from date of entry of that 
decree. We so direct. 


During that period, appellants may apply 
for such additional injunctive relief as may 
be shown to be necessary, under developing 
circumstances, in order to effectuate the 
discontinuance of the unlawful features of 
the combination. Respondents may like- 
wise, during that period, apply for such 
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determinations respecting the amendment 
of by-laws or otherwise as may be con- 
venient and useful in ascertaining the per- 
missible scope of their policies and activities. 


[Monetary Damages Denied] 


Appellant Cooperative is not entitled to 
recover monetary damages against respond- 
ents, because it failed to establish proof of 
such damage with the required degree of 
certainty. 

Ee ke 3 


Appellant physicians have undoubtedly 
been put to some annoyance, embarrass- 
ment, and humilitation as a result of re- 
spondents’ conduct in furtherance of their 
attempt to retain competition. They were 
unable, however, to show special damage 
by way of loss of profits or otherwise. The 
reason for this was that they were em- 
ployed full time by the Cooperative, and 
were not permitted to engage in private 
practice. It is this factor which distinguishes 
this case from Pratt v. British Medical 
Society, supra, where plaintiff physicians 
were granted judgments for monetary 
damages. 


It is our conclusion that appellants are 
not entitled to recover monetary damages 
from respondents. 


[No Cause of Action Against 
Swedish Hospital] 


The question of whether appellants have 
established a cause of action against re- 
spondent Swedish Hospital can be quickly 
disposed of. Appellants base their case 
against Swedish Hospital on the claim that 
this institution was a part of the general 
combination or conspiracy to restrain com- 
petition. After an examination of the evidence, 
we have reached a contrary conclusion, as 
heretofore noted. Absent this element, there 
is no ground for relief at law or in equity. 


Private hospitals have the right to ex- 
clude licensed physicians from the use of 
their facilities, such exclusion resting within 
the discretion of the managing authorities. 
People v. The Julia F. Burnham Hospital, 71 
Ill. App. 246; Harris v. Thomas, 217 S. W. 
(Texas) 1068; Levin v. Sinai Hospital of 
Baltimore City [1946-1947 TRADE CASES 
9 57,471], 186 Md. 174, 46 A. (2d) 298; 60 
A. L. R. 656, annotation. 
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[Doctor and Citizen Have Cause 
of Action] 


The final question presented is whether 
appellant physicians and appellant Huse- 
land have a cause of action against Renton 
Hospital. 


The complaint which these physicians 
make is that they were wrongfully excluded 
from the Renton Hospital staff. The com- 
plaint which appellant Huseland makes is 
that the effect of the wrongful exclusion of 
these physicians from the hospital staff was 
to deny to him, as a resident and taxpayer 
of the area, the right to use the facilities 
of this public hospital. 


Appellant physicians were excluded from 
Renton Hospital pursuant to a by-law 
of the hospital which makes membership 
in the Society a prerequisite to member- 
ship on the hospital staff. As already indi- 
cated, injunctive relief will be granted 
under which appellant physicians will no 
longer be excluded from the Society on the 
sole ground that they are practicing “un- 
authorized” contract medicine. This will 
mean that the Renton Hospital by-law will 
no longer stand in the way of granting ap- 
pellant physicians’ applications for staff 
membership. It is therefore unnecessary 
to decide whether this by-law provision, 
making membership in the Society a pre- 
requisite of membership on the medical 
staff, amounts to an unconstitutional dele- 
gation of administrative power. 


The facts revealed in this case, however, 
do not warrant the conclusion that removal 
of the Society by-law obstacle will neces- 
sarily result in these applications for staff 
status being granted. While Renton Hospital 
is not a part of the combination in restraint 
of competition, the record nevertheless dis- 
closes that the present members of the 
medical staff are in full sympathy with the 
objects of that combination and are opposed 
to opening the doors of Renton Hospital to 
appellant physicians. The record also indi- 
cates that the respondent commissioners 
feel themselves bound by the action of the 
medical staff. It is therefore permissible 
to assume that, if this by-law no longer 
stands as a bar to appellant physicians, 
some other way may be found to exclude 
them, It has been shown that, at. other 
King county hospitals, such exclusion was 
obtained by a variety of methods. 
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Courts will not by injunction interfere 
with the exercise of discretionary powers 
conferred by the state upon municipal cor- 
porations, acting through their duly ap- 
pointed officers, merely because such action 
may be unwise, or a mistake of judgment. 
State ex rel. Gebhardt v. Superior Court. 15 
Wn. (2d) 673, 131 P. (2d) 943. 


However, where the acts of public ofticers 
are arbitrary, tyrannical, or predicated upon 
a fundamentally wrong basis, then courts 
may interfere to protect the rights of indi- 
viduals. Moore v. Spokane, 88 Wash. 203, 
152 Pac. 999; State ex rel. Yeargin vw. 
Maschke, 90 Wash. 249, 155 Pac. 1064; In 
re Grandview, 118 Wash. 464, 203 Pac. 988; 
State ex rel. York v. Board of County Com- 
nussioners, 28 Wn. (2d) 891, 184 P. (2d) 
577, 172 A. L. R. 1001; In re Califorma Ave- 
nue, 30 Wn. (2d) 144, 190 P. (2d) 738. 


Have regard to the findings previously 
made, and to the fact that we are concerned 
with a public hospital, it is our conclusion 
that exclusion of appellant physicians from 
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the staff of Renton Hospital upon the sole 
ground that they are practicing contract 
medicine in substantially the manner now 
followed by appellants, is unreasonable, 
arbitrary, capricious, and discriminatory. 
Accordingly, Renton Hospital, its officers 
and agents, including respondent commis- 
sioners and respondent doctors attached to 
the medical staff of that hospital, should 
be enjoined from following any course of 
conduct having for its purpose such exclu- 
sion of appellant physicians from the medi- 


cal staff of Renton Hospital. 
x ok Xx 


[Judgment Reversed and Remanded] 


The judgment is affirmed as to Swedish 
Hospital. It is reversed as to all other 
respondents, and remanded with instruc- 
tions to enter a decree conforming to the 
views expressed in this opinion. 

SCHWELLENBACH, C. J., MALiEery, Hm, 
Gravy, DonworrH, and WEAVER, JJ., concur. 

FINLEY and Orson, JJ., did not participate. 


[67,202] Robert L. McDonnell and Albert K. Norton v. Meat and Provision Drivers 
Local 626, an unincorporated association affiliated with the American Federation of 


Labor, et al. 


In the Superior Court of the State of California in and for the County of Los Angeles. 


No. 563554. Dated November 20, 1951. 


California Cartwright Act 


State Laws—Restraint of Trade—Concerted Labor Activities—Labor Not a Com- 
modity.—An agreement between a labor union and a meat packing company, which pro- 
vides that meats shall not be delivered except by union drivers employed by the company 
or by independent drivers who are members of the union, is not violative of the California 
Cartwright Act when the objective of the union was the closed shop, the unionization 
of the independent drivers, and the prevention of the establishment by the packing company 
of the peddler system of distribution. These are proper objectives of concerted labor activity 
and the means used bear a reasonable relationship to those objectives; therefore the agree- 
ment is valid since the Act provides that “labor, whether skilled or unskilled, is not a 
commodity.” The Cartwright Act by reason of this exemption to labor, does not pro- 
hibit union restraints of trade which are incidental to the accomplishment of a lawful 
labor objective or restraints on sale which may be incidental to such a contract. 


See the State Laws annotations, Vol. 2, { 8075. 
For the plaintiffs: John T. Binkley, Los Angeles, California. 


For the defendants: 


John C. Stevenson, Stevenson and Richman, Los Angeles, 
California. 


Memorandum Re Decision action. There is no question but that the 
collective bargaining agreement was entered 
into or that it contained the following 
language in Article VIII (b) thereof: 
“(b) No will calls or pick-up orders from 
customers within Los Angeles County 


[Deliveries Restricted to Union Drivers] 


Cuirton, Judge: [In full text except for 
omissions indicated by asterisks] There is 
very little in dispute as to the facts in the 


{ 67,202 Copyright 1952, Commerce Clearing House, Inc. 


Number 232—123 
1-17-52 


area shall be allowed from the plant or 
plants except as provided for hereinafter. 
That Companies employing members of 
Local 626, shall be allowed to make will 
calls or pick-ups. That Independent Oper- 
ators, members of Local 626, shall be 
allowed to make will calls or pick-ups. 
That Union Teamsters legitmately en- 
gaged in long distance hauling may make 
will calls or pick-ups for customers’ estab- 
lishments outside of Los Angeles County 
providing no deliveries shall be made less 
than 50 miles from the plant.” 


[Owner-Operators Restricted in Union] 


Nor is there any question that during 
certain periods owner-operators were not 
eligible for elective positions in the union 
and were not permitted to vote on certain 
matters, nor that such restrictions have 
been removed as set forth in the amended 
answer. However, it does not appear that 
plaintiffs’ objected to such provisions prior 
to this action, nor that they attempted to 
vote or to be candidates for union offices. 
In view of the failure of the plaintiffs to 
make any issue of these matters or to de- 
mand any changes (such as were made as 
set forth in the answer and amended answer) 
prior to the commencement of the action, 
it is difficult to see where they had any 
cause of action on this account at the time 
of the filing of the action. 


[Legality of Agreement in Issue] 


However, a different situation exists with 
regard to the provisions of the collective 
bargaining agreement regarding the will 
call or pick-up orders being handled by 
union members. This matter apparently has 
been a matter in dispute between the owner- 
operators and the union for some time. And 
while the provisions of this part of the 
collective bargaining agreement have been 
temporarily suspended, at the time the ac- 
tion was commenced they were in effect, 
and defendants apparently intend to again 
put them into effect as soon as some court 
renders a decision that such provisions are 
not illegal. Under such facts the plaintiffs 
have a right to have this Court determine 
their rights now, instead of working under 
the threat that at any moment the rendition 
of a decision in a case in which plaintiffs 
are not a party will move the defendants to 
enforce the provisions in question. It is 
appropriate, therefore, for this Court to 
determine the legality of the provisions in 
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question, and to issue, or refuse to issue an 
injunction based upon such determination. 


[Method of Delivery Changed] 


The factual situation upon which the col- 
lective bargaining agreement is based has 
been clearly outlined in the testimony. For 
a number of years the delivery of meat sold 
to small restaurants and small retail butcher 
shops was done by employees of the pack- 
ing companies. The employees secured the 
orders and delivered them in the trucks 
belonging to the packing companies. With 
the advent of unionization of the employees 
and the imposition of social security and 
unemployment taxes the packing companies 
sold some of their trucks to their employees, 
who continued to deliver the meat to the 
small customers. These employees—so-called 
“owner-operators” became what might be call- 
ed “jobbers” or “middlemen,” with this 
distinction, that none of them kept or keep 
a place of business or establishment in 
which they store or hold the meat they 
deliver. They simply get an order from the 
small establishments, pick up the goods to 
fill the orders at the packing house and 
deliver them directly to the small customers. 
A number of years ago the owner-operators 
became members of the union, and remain- 
ed so until shortly before plaintiffs com- 
menced this action. 


The factual situation in the instant case 
is basically almost identical with the factual 
situation described in the case of Bakery 
Drivers Local v. Wohl, 315 U. S. 769. In that 
case the plaintiff's method of operation is 
called “the peddler system.” That case also 
sets forth the conflict or competition which 
there developed between the bakery ped- 
dlers and the union employees, and this 
description is almost identical with the por- 
trayal of the competition which here exists 
or may exist between the owner-operators 
and the union driver-employees of the pack- 
ing houses, and which is correctly set forth 
in paragraph VI of the answer. 

* OK Ox 


[Restraint of Trade Case Distinguished] 


Following the decisions of the Bakery 
Drivers Local v. Wohl and Bautista v. Jones 
and Emde v. San Joaquin County Etc. Coun- 
cil [23 Cal. 2d 146], supra, it is difficult to 
see how the decision in the case of Kold 
Kist v. Amalgamated Meat Cutters [1950-1951 
TRADE CASES § 62,695], 99 Cal. App. (2d) 191, 
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cited by plaintiffs, can apply. In that case, 
according to the syllabus, it was held: 


« |. . the court was justified in con- 
cluding that the primary purpose of the 
agreement was to restrain the sale of such 
products when fresh products were not 
being sold, where evidence of restraint 
of trade was not denied, and where there 
was no true relation between the stated 
objective of the agreement, to insure work 
for the union members and to safeguard 
their health from excessive working hours, 
and the means used to accomplish it.” 


Having so found that there was no true 
relation between the objective of the agree- 
ment to secure work and to safeguard the 
members’ health from excessive working 
hours and the means used to accomplish it, 
it might well be said that any other expres- 
sions in the opinion relating to the Cart- 
wright Act are dicta. 


[Labor Not a Commodity—Antitrust Act] 


Furthermore, a careful reading of that 
decision shows that while the learned Court 
discussed the case of Gibboney v. Empire 
Storage and Ice Co. [1948-1949 TrapE CASES 
J 62,391], 336 U. S. 490, no comment was 
made as to the provisions of the Cartwright 
Act relating to labor, that is Section 16703 
thereof, which reads: 


“Within the meaning of this chapter, 
(the Cartwright Act) labor, whether skilled 
or unskilled, is not a commodity.” 


[Gibboney Case] 


This provision might well be cited to 
induce a reversal of the case of Kold Kist v. 
Amalgamated Meat Cutters, supra, inasmuch 
as the point was not brought up, and hence, 
not decided. And it may also be argued 
that if the Missouri statute had a provision 
in it similar to Section 16703, above cited, 
the decision in Gibboney v. Empire Storage 
& Ice Co., supra, would have recognized the 
lawfulness of the acts of the union in ques- 
tion, for in that case the Court said: 


“The objective of unions to improve 
wages and working conditions has some- 
times commended itself to Congress and 
to state legislatures. To the extent that 
the states or Congress, for this or other 
reasons, have seen fit to exempt unions 
from anti-trust laws, this Court has sus- 
tained legislative power to grant the ex- 
emptions. International Harvester Co. v. 
Missouri, 234 U. S. 199; Allen Bradley Co. 
v. Union, 325 U. S. 797; U.S. v. Hutcheson, 
312 U. S. 219; and see Tigner v. Texas, 
SLOMU Sil Alice 
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[Labor Activities Exempt from Antitrust Act] 


It would seem that the provisions of 
Section 16703 completely legalize agree- 
ments to employ only certain individuals, 
that is, they recognize the legality of so- 
called “closed shop” agreements. And it 
would seem that the only logical and rea- 
sonable interpretation of this Section and 
the other provisions of the Cartwright Act 
is that strikes and picketing and the boy- 
cott to establish and enforce collective bar- 
gaining agreements, including those providing 
for the “closed shop,” acts legitimately aimed 
and directed at collective bargaining agree- 
ments, (that is, for the use of labor) would 
seem to be wholly exempted from the pro- 
visions of the Cartwright Act. 


If this were not so, it would seem that 
any picketing of a place of business in a 
labor dispute would be a violation of the 
Cartwright Act. If that were the case it 
is allowable to argue that in the long his- 
tory in this State of labor disputes and 
court decisions involving such disputes and 
the right to picket, etc.; the contention long 
ago would have been made that any pick- 
eting in a labor dispute which stops the 
flow of business or the sale of goods is a 
violation of the said Act. This Court must 
hold that picketing to establish a “closed 
shop,’ however it may affect the flow of 
business in the establishment picketed, how- 
ever, it may keep purchasers from patron- 
izing the place and purchasing its goods, 
is not a violation of the Cartwright Act. 


[Agreement Legal] 


An agreement for the “closed shop,” that is 
for the use of the services on union members 
only, being legal and not within the provisions 
of the Cartwright Act, the provisions of the 
agreement here in question are valid. The 
agreement in effect provides for the use of 
union labor in the delivery of the products of 
the defendant packing houses. The provisions 
of Article VIII (b) thereof, heretofore quoted, 
are but a part of that agreement. During the 
period before the institution of the “peddler” 
or “owner-operator” agreements in the meat 
industry practically all meat was delivered by 
union drivers. The present agreement con- 
tinues that situation into the present period 
where the “peddler” or ‘“‘owner-operator” is 
now active in the industry. As a matter of 
fact, except for a brief period, the “peddlers” 
or “owner-operators” have been union mem- 
bers. 
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[Lawful Objectives Sought in the Agreement] 


It cannot here be said that the objectives 
of the agreement in question are not to 
insure work for union members or to safe- 
guard their conditions, or that the agree- 
ment that the products are to be delivered 
only by union drivers are not means truly 
related to said objectives. As a matter of 
fact, it may well be found that the de- 
fendant union as a matter of economic 
necessity must maintain the provisions of 
Article VIII (b) or eventually lose out to 
the peddler system as implied in all of the 
decisions relating to the conflicts between 
the unions and the employees in which the 
peddler system was adopted to combat the 
unions. 


It must here be noted that the said pro- 
visions of Article VIII (b) do not prevent 
the sale of meat, they only provide for its 
transportation by union employees. While 
plaintiffs have attempted to show that this 
provision is designed to prevent the sale of 
meat to the plaintiffs and other owner- 
operators, and while it may have this effect 
under the manner in which plaintiffs operate— 
with no storage provisions where they can 
accept deliveries—it would seem that Arti- 
cle VIII (b) was carefully drawn so as to 
come within the lawful objects of the union, 
i.e., to see that the labor used in the delivery 
of meat was union labor. 


[Restriction on Sale Lawful] 


To argue that such restriction of sale 
violates the Cartwright Act is against the 
conclusion above reached, that all restric- 
tions of sales are not violations of the 
Cartwright Act (i.e, the restrictions on 
sales occasioned by picketing, etc.) but that 
some restrictions are lawful by reason of 
the quoted exceptions in Section 16703 of 
the Business and Professions Code. 

This conclusion is in accordance with the 
reasoning in the case of Kold Kist v. 
Amalgamated Meat Cutters, supra, to the 
effect that if there was a true relation be- 
tween the objectives of the agreement to 
improve working conditions, etc., and the 
means used to accomplish it, the agreement 
would be legal. 

Neither of the parties to this action has 
made any attempt to discuss at length the 
relationship of labor to the Cartwright Act 
or the effect of the language of Section 
16703 of the Business and Professions Code. 
Inasmuch as this is probably the crux of 
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the dispute between the parties it is neces- 
sary to go into the matter at some length. 


The Cartwright Act was enacted in 1907, 
as Chapter 530, Statutes of 1907, and at the 
time of its adoption did not contain the 
language of said Section 16703. However, 
at the next session of the legislature, in 
1909, the author of the Act, Senator Cart- 
wright, introduced a bill containing the 
language of Section 16703, adding such 
language as Section 13 of the Cartwright 
Act. (See Senate Bill 697). Another Senate 
bill also was introduced in that session con- 
taining the same language, but both bills 
were dropped and an Assembly bill which 
contained the language was adopted, add- 
ing said Section 13. (Statutes 1909—Chap- 
ter 362, page 594.) Senator Cartwright 
moved the adoption of this amendment in 
the State Senate. 


It is noteworthy that the language used 
was substantially the same as the first 
sentence of the Federal Clayton Act. * * * 


{Federal Cases Are Persuasive Authority] 


What have the California courts done 
with relation to Section 16703 of the Busi- 
ness and Professions Code? (former Sec- 
tion 13 of the Cartwright Act?) Have 
they followed the reasoning in the cases of 
Duplex Co. v. Deering and Bedford Cut Stone 
Co. v. Journeymen Stone Cutters’ Assn., 274 
U. S., cited above, or the reasoning of the 
vigorous dissenting opinions of Justices 
Brandeis, Holmes and Clarke in the first 
case and of Brandeis and Holmes in 
the latter case? Although not binding on the 
State courts on the interpretation of the 
state antitrust statutes, the U. S. Supreme 
Court cases are persuasive authority, espe- 
cially in view of the fact that the language 
of the first sentence of Section 6 of the 
Clayton Act is similar to Section 13 of the 
Cartwright Act. ? 


[Exemption Does Not Permit Price Fixing] 


In the case of Overland Publishing Com- 
pany v. Union Lithograph Company, 57 C. A. 
366, the Court held that an agreement be- 
tween the printing union and an association 
of printing companies whereby the union 
members agreed to work only for the mem- 
bers of the association was not invalid 
under the Cartwright Act, the Court basing 
its decision squarely upon Section 13 
thereof. * * * 
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However, in the case of Overland Pub- 
lishing Company v, H. S, Crocker Company, 
Inc., 193 Cal. 109, the Supreme Court held 
that the agreement set forth in Overland 
Publishing Co. v. Union Lithograph Co., 
supra, did violate the Cartwright Act, where 
it was shown that the association of printers 
was formed principally for the purpose of 
fixing and controlling prices of the com- 
modities in which the association dealt. In 
this connection the Court said: 


“Furthermore, the proviso in the Cart- 
wright Act that labor, skilled or unskilled, 
is not a commodity within the meaning 
of the act does not authorize any such 
agreement as was here made between 
employers and employees. In Duplex 
P. P. Co. v. Deering, 254 U. S. 443, 469 
(16 A. L. R. 196, 65 L. Ed. 349, 41 Sup. 
Ct. Rep. 172), Mr. Justice Pitney, in 
speaking of Section 6 of the Clayton Act 
(Act of October 15, 1914, c. 323, 38 Stats. 
at Large, 730 (9 Fed. Stats. Ann., 2d Ed., 
Di73/35 US, Comps Stats secy sooot)): 
which declares, as does the Cartwright 
Act, that the labor of a human being is 
not a commodity or article of commerce, 
said: “The section (Section 6) assumes 
the normal objects of a labor organiza- 
tion to be legitimate, and declares that 
nothing in the anti-trust laws shall be 
construed to forbid the existence and 
operation of such organizations, or to for- 
bid their members from lawfully carrying 
out their legitimate objects; and that such 
an organization shall not be held in itself 
—merely because of its existence and 
operation—to be an illegal combination 
or conspiracy in restraint of trade. But 
there is nothing in the section to exempt 
such an organization or its members 
from accountability where it or they de- 
part from its normal and legitimate ob- 
jects and engage in an actual combination 
or conspiracy in restraint of trade. And 
by no fair or permissible construction 
can it be taken as authorizing any ac- 
tivity otherwise unlawful, or enabling a 
normally tawful organization to become 
a cloak for an illegal combination or con- 
spiracy in restraint of trade as defined by 
the anti-trust laws.’ ” 


[Not All Trade Restraints Are Illegal] 


This case does not hold that any restraint 
of trade by labor unions is a violation of 
the Cartwright Act, but limits its decision 
to the cases in which there is a combination 
for price fixing or other unlawful prac- 
tices, and refuses to exempt the labor 
unions from being restrained from par- 
ticipating in such illegal combinations on 
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the sole ground that labor unions _are 
exempt under section 13 of the Cartwright 
Act. 


The Supreme Court of the State of Cali- 
fornia, in a large number of cases, has 
indicated that restraints of trade by a 
labor union, such as the secondary boy- 
cott, are not illegal where the union is 
using these means for the primary purpose 
of carrying out the objectives of the union 
to better the conditions of its members. 
The courts of California, (including the 
Court in Kold-Kist v. Amalgamated Meat 
Cutters, supra), in other words, have ap- 
parently drawn the same distinctions and 
come to the same conclusions as those 
finally reached by the United States Su- 
preme Court in the case of Allen Bradley 
Co. v. Local Union No. 3, etc. [1944-1945 
TRADE CASES § 57,386] * * * 


In the case of McKay v. Retail Auto- 
mobile Salesmen’s Local Union No. 1067, 16 
Cal. (2d) 311, the Court set forth at length 
the history of the development of much of 
our labor law. In that case the union 
members were picketing the employer to 
force the employer to employ members of 
the union rather than members of a com- 
pany union which had entered into a col- 
lective bargaining agreement with the 
employer. © 7 > 


The attempt to have the employer dis- 
tribute or deliver only with labor belonging 
to the defendant union, whether the labor 
was that of ordinary employees or owner- 
operators who were members of the union 
is reasonably related to the working con- 
ditions or the bargaining power of the 
unions, and is plainly an object of con- 
certed action on the part of the union. 
See Emde v. San Joaquin County Central 
Labor Council, supra, * * * This decision, 
in holding that the picketing of the em- 
ployer to prevent his selling of milk to 
an owner-operator or peddler or to force 
his agreement not to sell to such persons 
was not illegal, can be said to be direct 
authority that the agreement of the defend- 
ant employers in the instant case not to 
allow pickups by the owner-operators. un- 
less they were unionized was not illegal, 
either under the Cartwright Act or any 
other law. 


The case of C. S. Smith Market Co. v. 
Lyons, 16 Cal. (2d) 389, quoted in the case 
of McKay v. Retail Automobile Salesmen’s 
Local Union, No. 1067, supra, and decided 
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the same day, was a case in which the 
union picketed the market of the plaintiff 
to compel the market company’s employees 
to become members of the butcher union 
and to compel the market companies to 
discharge those who failed to join the union. 
For the accomplishment of their purpose 
the union and the Central Labor Council 
and its members combined and conspired 
together to boycott and peacably picket the 
market company’s place of business. Pickets 
were stationed for the purpose of interfer- 
ing with its patronage and inducing other 
merchants and their employees to cut off 
business relations. The Court held that 
restraint and pressures on the employer by 
the labor union, including the secondary 
boycott, however they might stop the flow 
of business into the employers’ establish- 
ment and injure his business were not 
illegal. Although the Court does not 
specifically mention Section 13 of the Cart- 
wright Act and place its decision on that 
ground, the Cartwright Act is mentioned 
in many portions of the case, and it may 
be inferred that in holding the acts of the 
union in restraining trade of the employer 
not to be illegal, the Court had in mind 
the provisions of the Cartwright Act against 
restraining trade, and decided that the re- 
straint of the trade done in furtherance of 
the lawful objective of the union were not 
illegal. This decision quotes Parkinson Co. 
v. Building Trades Council of Santa Clara 
County, 154 Cal. 581, in several places in 
the opinion, including the following quota- 
tion (page 399): 


“The foregoing principles are relevant 
and have been applied to competition in 
the field of labor. The use of any of the 
lawful methods of concerted action in 
this field—stopping work, persuading 
others not to work, interfering with ad- 
vantageous trade relations—all necessarily 
cause economic loss not only to the par- 
ties directly affected but to customers 
and often to the public generally. Never- 
theless, in the struggle for existence the 
fact of damage to others, intentionally 
inflicted, does not warrant injunctive 
relief against workmen any more than it 
does against business men, if it is in- 
flicted in pursuit of a legally justifiable 
object. (Parkinson Co. v. Building Trades 
Council, supra.)” 


[Lack of Enforcement by the 
Attorney General | 


Not only have the courts held in the 
many cases relating to secondary boycott 
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in this State that such restraints on trade 
are legal but, as heretofore noted, there 
has been a significant lack of any attempt 
to enforce the Cartwright Act in relation 
to closed shop agreements such as the one 
in the instant case, or cases where picket- 
ing and the secondary boycott were used. 
The Cartwright Act is enforceable by ap- 
propriate action by the Attorney General 
in the civil courts. A violation of its pro- 
visions is also made a crime, and enforce- 
ment of those provisions are left to the 
ordinary law enforcement agencies. How- 
ever, there has been no attempt by either 
the Attorney General or the other law 
enforcement agencies to enforce the pro- 
visions of the Cartwright Act in the field 
of closed shop agreements or agreements 
in the form of the agreement in the instant 
case, or in secondary boycott occurrences. 

The Cartwright Act had been in effect 
for more than 40 years and the acts of the 
Attorney General and the other law en- 
forcement officers in relation to it and to 
their duties thereunder would seem to have 
very definitely established an administra- 
tive interpretation and practice to the effect 
that the acts here complained of, the sec- 
ondary boycott and its effect on trade and 
the flow of goods, are not in violation of 
the Cartwright Act. Such administrative 
interpretations are entitled to great weight 
by the courts in interpreting statutes. See 
CerGaleliceat 7.5m ec 

It would seem that at this late date, to 
hold that the defendants were in violation 
of the Cartwright Act, subject not only to 
the drastic civil penalties thereof, and prob- 
ably in violation of the criminal provisions 
thereof, would be to adopt an interpreta- 
tion never intended by the legislature and, 
hence, never enforced by the Attorney Gen- 
eral or other administrative officers of the 
state. 


[Closed Shop—Ultimate Objective of Union] 

The case boils down to this: The ulti- 
mate objective of the union was to have 
in effect a closed shop agreement with the 
packing companies whereby a distribution 
of the meats would be handled exclusively 
by union employees, including distribution 
by union owner-operators. 


[A Proper Objective] 
The closed shop, the unionization of the 


proprietor of a business and the prevention 
of the establishment by an employer of 
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Colon v. FTC 


the peddler system of distribution, are all 
well recognized as proper objectives of 
concerted labor activities. See: Park & Tul- 
ford v. International Brotherhood of Team- 
sters, etc., 27 Cal. (2d) 599; McKay v. Retail 
etc. Union No. 1067, supra; Shafer v. Reg- 
istered Pharmacists Union, 16 Cal. (2d) 379, 
382 (106 P. 2d 403); C. S. Smith Met. Mar- 
ket Co. v. Lyons, supra; Sontag Chain Stores 
Co. v. Superior Court, 18 Cal. (2d) 92 (113 
p. 2d 689); Fortenbury v. Superior Court, 16 
Cal. (2d) 405 (106 P. 2d 411); Stemer v. 
Long Beach Local No. 128, 19 Cal. (2d) 676, 
682 (123 P. 2d 20); Emde v. San Joaquin 
County etc. Council, supra; Lisse v, Local 
Union, 2 Cal. (2d) 312 (41 P. 2d 314); In re 
Lyons, 27 Cal. App. (2d) 293 (81 P. 2d 190); 
J, F. Parkinson Co. v. Building Trades Coun- 
cil, supra; Pierce v. Stablemen’s Union, 156 
Gal. 70 (103 PB. 324), 

Restraints of trade which are not the 
main or primary objectives of the activities 
alleged to be in violation of the Cartwright 
Act, but which restraints are the result of 
lawful activities and objectives are not pro- 
hibited by the Cartwright Act. 

The facts in this case do not bring it 
within the scope of decisions that hold a 


labor union is not exempt from the provi- 
sions of antitrust laws when it engages with 
others in practices whose main objectives 
come within the prescriptions of the anti- 
trust law. 


[Labor-Management Relations Act Argued] 


The plaintiff has contended at length that, 
conceding that prior to 1947 it was not 
against the public policy of the State of 
California to compel a self-employer to join 
the union, that since the enactment of the 
Labor-Management Relations Act of 1947 
(61 Stats. 136, ef seg., 29 U. S. C. A., Sec- 
tion 141, 197) the public policy of the state 
in this regard must change in accordance 
with the said Federal Act. This contention 
has been wholly disposed of by the case of 
Revielle v. Journeymen Barbers, etc., 88 Cal. 
App. (2d) 499. 


[Relief Denied]; 


In view of the foregoing the Court must 
hold that plaintiffs shall take nothing by 
their complaint. Findings and Judgment 
shall be prepared by counsel for the Meat 
and Provision Drivers Local 626 in ac- 
cordance with the above memorandum. 


[167,203] Jacob Colon and Evelyn Colon, individuals trading as E. & J. Distribut- 


ing Co. v. Federal Trade Commission. 


In the United States Court of Appeals for the Second Circuit. 
Decided January 3, 1952. 


Argued December 12, 1951. 


Docket No. 21723. 


Petition for review of an order of the Federal Trade Commission. 


Federal Trade Commission Act 


Petition for Review—Sale of Merchandise Through Lottery Devices—Substantial 
Evidence.—A Federal Trade Commission order prohibiting the sale of miscellaneous 
merchandise by means of a game of chance or lottery scheme is affirmed where there is 
substantial evidence that respondents sold articles of merchandise in commerce by means 
of a game of chance, gift enterprise or lottery scheme, and supplied others with pull cards 
or other devices which could be used to conduct lotteries. 


See the Federal Trade Commission Act annotations, Vol. 2, ] 6125.378, 6501.90. 
For petitioners: Arthur D. Herrick. 


For Federal Trade Commission: W. T. Kelley, General Counsel, James W. Cassedy, 
Assistant General Counsel, Jno. W. Carter, Jr. 


Affirming a Federal Trade Commission cease and desist order in Dkt. 5368. 
Before CHASE, CLARK and FRANK, Circuit Judges. 
[Substantial Evidence to Support Findings] 


Per Curtam: [In full text] The findings 
are shown by the record to have been sup- 
ported by substantial evidence and the 


order is affirmed on the authority of Wolf 
uv. Federal Trade Comnussion, 7 Cir., 135 F. 
2d 564. 
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[| 67,204] United States v. Richfield Oil Corporation. 


In the United States District Court for the Southern District of California, Central 
Division. Civil No. 6896-Y. Dated August 17, 1951. 


Case No. 893 in the Antitrust Division of the Department of Justice. 


Clayton Antitrust Act 


_ Practice and Procedure—Civil Suits by United States—Issuance of Subpoenas for 
Witnesses Residing Outside of District Without Permission of Trial Court—Effect on 
Order Taxing Costs.—The prevailing party in a civil antitrust case is entitled to costs of 
mileage and per diem fees paid to witnesses residing outside the judicial “district in which 
the court is held at a greater distance than one hundred miles from the place of holding 
the same,” although such witnesses were served with subpoenas which were issued with- 
out the permission of the trial court as required in Section 13 of the Clayton Antitrust Act. 


See the Clayton Act annotations, Vol. 1, § 2033. 
For the plaintiff: Lawrence W. Somerville, Special Attorney, Antitrust Division, 


Department of Justice. 


For the defendant: William J. DeMartini and Robert E. Paradise (Krystal and Para- 


dise), Los Angeles, California. 


For an opinion in the same case, see 1950-1951 Trade Cases {| 62,878. 


Judge YANKwICcH, presiding. 


Reporter’s Transcript of Proceedings on 
Hearing Motion for Amendment to Find- 
ings, et cetera, and for Retaxing Costs. 


[Motion to Retax Costs—Clayton 
Act Objection] 


[In full text except for omissions indicated 
by asterisks] Mr. DeMartini: The second mo- 
tion is the motion to retax the costs. * * * 


The second objection, which is designated 
No. 1, relates to a more substantial item in 
the sum of $6,048.42, and is based upon the 
language of Section 13 of the Clayton Act, 
which is the section which extends the juris- 
diction of a subpoena in an antitrust case 
beyond the 100-mile Jimit. That section con- 
cludes by stating : 


“Proviaea, nowever, that in civil cases no 
writ of subpoena shall issue for witnesses 
living out of the district in which the court 
is held at a greater distance than 100 miles 
Irom the place of holding the same without 
the permission of the trial court being first 
had upon proper application and cause 
shown.” 


[Section for Benefit of Witness] 


The Court: ‘hat is made merely for the 
benefit of a witness who is compelled to 
travel, and he is the only one who can ob- 
ject, and if he comes, then he is entitled to 
the mileage. 


[Sugar Institute Case Cited] 


Mr. DeMartini: Yes, your Honor, but 
drawing an analogy to the general rule, 
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under 45 (e) all of the jurisdictions have 
held that the prevailing party is not entitled 
to costs beyond the limitations of the 100 
miles. 

Now, this point was never brought up, 
that is, under the Clayton Act until the 
Sugar Institute case, which is reported in 16 
Fed. Supp. 896, in which the court over- 
ruled the objections of the moving party tu 
a cost bill on the grounds that no notice 
was given to such moving party when appli- 
cations were made for orders permitting 
subpoenas on witnesses beyond the 100-mile 
limit. The court’s ruling in this instance 
was based upon the fact that neither the 
statute nor any rule of court required notice 
to be given. That case dealt with a cost bill, 
and I think the specific language of the statute 
requires the government to secure a previous 
order to protect their costs because the mile- 
age exceeded 100 miles from this court. It 
is a perfect analogy between this and the 


cases under the general rule under 45 (e). 
* Ok Ox 


[Limitation Does Not Prevent Payment] 


Mr. Somerville: Thank you, your Honor. 
On the second point, with regard to the 
100-mile limitation mentioned in Title 15, Sec- 
tion 23, I would like to present some argu- 
ment if your Honor cares to hear it. 

The Court: I will be glad to hear it, but 
my own impression, as I told counsel, is 
that I think that the limitation is made for 
the benefit of the witness and does not pre- 


q 67,204 


67,234 


vent the payment of the fee, any more than 
in the State procedure if you do not sub- 
poena a witness, but he agrees to come vol- 
untarily, he still is entitled to costs. 


Mr. Somerville: That is our position 
exactly. 
[Court Order Unnecessary] 
The Court: Notwithstanding the fact that 


he agreed to come voluntarily, he is entitled 
to costs. In other words, that is merely for 
the protection of the witness. It does not 
prevent the successful litigant from charging 
that as costs and actually paying it, even if 
he does not get that order, when the wit- 
ness does not require it. 


|Materiality of Witnesses Not Attacked] 


Mr. Somerville: That is my position en- 
tirely, your Honor. The defendant has made 
no effort to attack the materiality of the 
witnesses whose testimony was given, and 
upon my affidavit before the clerk— 

The Court: They are not disputing they 
were actually paid or that you obligated 
yourself to pay the amounts. 

Mr. Somerville: And, by analogy, a wit- 
ness appearing voluntarily would be entitled 
to his fees. I do not think it is necessary 
to labor the point or to go into the policy 
reasons for the government’s action in this 
regard, unless your Honor would like to 
hear from me further. 

The Court: I do not think I have made 
any such order in any cases I have handled 
on the Pacific Coast. 

Mr. Somerville: I don’t think so either, 
your Honor. 
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The Court: If it is necessary, then we 
have missed something, and we ought to 
correct it in the future. 

Mr. Somerville: In the Sugar Institute 
case, the court noted that to require the 
judge to pass on it in advance would make 
necessary a later application by the losing 
party to re-tax costs, because then you 
would be going over the very same motion, 
and it appears the defendant is not preju- 
diced at all. They have had an opportunity 
to attack the necessity of calling the witness 
or to present any affidavits or any argument 
that the testimony was not material. 


The Court: All right. 


[No Authority on the Subject] 


Mr. DeMartini: I have nothing further to 
say, your Honor, except that there is virtu- 
ally no authority on the subject except the 
statute and the Sugar Institute case, which 
impliedly supports my viewpoint. 

The Court: I think I have given you the 
reasons why, theoretically, I do not follow 
you. Of course, I would gladly follow an- 
other district judge who had given a reason, 
but in that particular case it is merely by 
implication, and I have pointed to the fact 
that under our system many cases exist 
where the fee is claimed, and although some 
technical objection might be raised by the 
person who is subpoenaed, still the payment 
should be made. 

KOK OX 


[Motion Denied] 


The Court: All right. The motion to re- 
tax costs will be denied. Thank you very 
much, gentlemen. 


[67,205] State of Missouri ex rel. J. E. Taylor, Attorney General v. Paul H. Ander- 


son and L. C. Fritts. 


In the Supreme Court of the State of Missouri, Division Number One. 


September 


Session, 1951. No. 42510. Filed January 14, 1952. 
Appeal from the Circuit Court of Greene County, Honorable Warren L. Waite, Judge. 


Missouri Pools, Trusts, Conspiracies, and Discriminations 


State Laws—Agreement To Fix Resale Prices and Understanding To Restrain Com- 


petition—Sufficiency of Evidence To Prove Violations—Uniformity of Prices.—A trial court 
is justified in finding that an agreement existed among sellers of propane and butane gas 
to maintain resale prices of such gases, and that there was an understanding among the 
sellers which was intended to lessen full and free competition jn the sale of such gases in 
violation of a state antitrust law where there is convincing evidence in the record to estab- 
lish the fact that the sellers visited a competitor for the purpose of discussing the intent 
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of the competitor with reference to prices of such gases; that there was uniformity of prices 
among the sellers; that the sellers said there was an agreement among them at least to 
regulate, control, and maintain uniform prices; that the sellers threatened to destroy the 
competitor’s business in another town unless he joined in an agreement to sell in their 
town at maintained prices; and that upon the competitor’s refusal to join in such an agree- 
ment, a seller (not a defendant herein) in the other town offered such gases for sale at 
prices below that of the competitor in accord with the sellers’ threat to destroy the com- 
petitor’s business in that town. 


See the State Laws annotations, Vol. 2, J 8475. 


State Laws—Violation of Antitrust Laws—When Injunctive Relief Is Necessary and 
Proper.—The fact that a violation of the laws relating to monopolies, discriminations, and 
conspiracies has been proved does not necessarily warrant the granting of injunctive relief. 
The fact that Section 416.260 of the Missouri Revised Statutes provides specifically that 
circuit courts may “prevent and restrain” violations of such laws does not change the con- 
siderations upon which equitable relief will be granted. Where a trial court could reason- 
ably conclude from the evidence that injunctive relief was necessary and proper to prevent 
continued participation in an agreement as to the fixing and the maintaining of prices and 
the continued participation in an understanding intended to lessen free competition, the 
granting of injunctive relief will not be reversed on appeal. 


See the State Laws annotations, Vol. 2, J 8475. 


For the plaintiff: J. E. Taylor, Attorney General, Jefferson City, Mo.; Robert R. Wel- 
born, Assistant Attorney General, Jefferson City, Mo.; and William A. Wear, Assistant 
Attorney General, Springfield, Mo. 


For the defendants: Lincoln, Lincoln, Haseltine and Forehand, Springfield, Mo. 


[Appeal from Action To Restrain 
Antitrust Violations] 


Com, Commissioner [In full text]: Appeal 
from a judgment in an action by the Attorney 
General to prevent and restrain defendants 
from violating the law relating to monopolies, 
discriminations, and conspiracies contained 
in Chapter 416, Mo. R. S. 1949. (References 
to statute sections are Mo. R. S. 1949). 


[Fixing of Resale Prices Alleged] 


The suit under § 416.260 for injunctive re- 
lief, alleged in count I that defendants en- 
tered into an agreement or understanding 
with four corporations to regulate, control, 
and fix the resale price of liquid petroleum 
and to maintain the price so fixed and regu- 
lated; entered into such agreement or under- 
standing for the purpose of lessening free 
competition and to increase the market price 
of liquid petroleum, and that such agreement 
or understanding did tend to lessen free com- 
petition and to increase the market price; 
and that such agreement or understanding 
was in restraint of trade and competition. 
The averments of count I are based upon 
the provisions of §§ 416.010, 416.020, and 
416.040. 


[Price Discrimination Charged] 


Count II of the bill averred that defend- 
ants combined with four corporations for 
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the purpose of destroying the competition 
of another corporation and discriminated 
against it by selling liquid petroleum in one 
city or area of the state at a different price 
than it was sold by defendants in combina- 
tion with the four corporations in another 
city or area of the state. These averments 
were based upon § 416.120. As will later 
appear, we eliminate the question of viola- 
tion of this section (416.120) from consider- 
ation. Thus, further reference herein to the 
“sections of the statutes” or to the “stat- 
utes” will refer, unless otherwise noted, to 
§§ 416.010, 416.020, and 416.040. 


[Trial Court Grants Injunction] 


The trial court’s judgment found defend- 
ants guilty of a conspiracy in restraint of 
trade and permanently restrained and en- 
joined them from participating in any agree- 
ment or understanding for the purpose of 
fixing the resale price of liquid petroleum, 
and from participating in any agreement or 
understanding to discriminate against a com- 
petitor by selling liquid petroleum in one 
city for a lower price than liquid petroleum 
is sold by defendants in another city. 


[What the Statutes Prohibit] 


The sections of the statutes here involved 
(for the purposes of this case) provide in 
substance as follows: §416.010—that any 
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person who enters into an agreement or un- 
derstanding with any other person in re- 
straint of trade or competition is guilty of 
conspiracy in restraint of trade; § 416.020— 
that any person who enters or participates 
in an agreement or understanding with any 
other person to regulate, control, or fix a 
price, or to maintain such regulated or fixed 
price, is guilty of conspiracy in restraint of 
trade; § 416.040—that agreements or under- 
standings between two or more persons 
which are designed to lessen or which tend 
to lessen free competition, or agreements 
which are designed to increase or which 
tend to increase the market price of any 
commodity, are against public policy, unlaw- 
ful and void, and that any person partici- 
pating in such an agreement is guilty of 
conspiracy in restraint of trade; § 416.120 
provides that any person engaged in the sale 
of a commodity who with intent to destroy, 
and for the purpose of destroying, com- 
petition of an established dealer in such 
product or commodity, discriminates by sell- 
ing the commodity in one town at a lower 
price than he sells it in another town, having 
regard for different cost factors, is guilty of 
unfair discrimination which is prohibited and 
declared unlawful. 


[Available Remedies] 


Section 416.050 provides for fine or im- 
prisonment or both for one convicted of 
violating the provisions of §§ 416.010, 416.020, 
and 416.040. While the assessment of penal- 
ties was prayed in plaintift’s bill; no penalties 
were assessed by the trial court. Obviously, 
penalties could not be assessed because this 
is a civil proceedings in equity by virtue of 
§ 416.260 and not a criminal proceedings 
under § 416.050. 


[Plaintiff’s Evidence] 


The evidence adduced by the Attorney 
General tended to establish that defendants 
are partners doing business as Economy Gas 
Company with their principal office in Spring- 
field, Missouri, and sell liquid petroleum (pro- 
pane and butane gas) in and about the City 
of Springfield; that in September 1950 de- 
fendant Fritts, in company with a repre- 
sentative of each of three corporations which 
also sold liquid petroleum in Springfield, visited 
one Kenneth Coatney at the offices of the 
Lebanon Propane Gas and Appliance Com- 
pany, a corporation, in Lebanon, Missouri; 
that Coatney controlled and managed the 
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Lebanon Propane Gas and Appliance Com- 
pany, and was president of the Ken L. P. 
Gas Company, a corporation whose princi- 
pal office was in Springfield, and that both 
the last named corporations sold liquid pe- 
troleum in Lebanon and Springfield, respec- 
tively; that Fritts, as spokesman for himself 
and those with him, told Coatney that since 
he, Fritts, and defendant Anderson had bought 
the Economy Gas Company (September 
1949), “they had all got together and organ- 
ized a group which had set the price on gas 
and they would get that price the year round” ; 
that they were getting 12¢ and 14¢ per gallon 
in Springfield and Lebanon for gas, and re- 
quested that Coatney raise his price to theirs; 
that one or two of the others with Fritts also 
told Coatney that they all had the same 
price; that Coatney, through the Ken L. P. 
Gas Company, was then selling liquid pe- 
troleum in Springfield for 9%¢ and 10%¢ a 
gallon depending on the amount sold; that 
Fritts remonstrated with Coatney about un- 
dercutting others on price and told Coatney 
that the others would lose money if they 
had to meet his price and they did not intend 
to do so; that if Coatney refused to go along 
with them they would contribute money to 
a fund and run Coatney out of business; that 
Fritts said it would be cheaper to contribute to 
run Coatney out of business than to take 
the loss which would result from selling at 
Coatney’s price; that Fritts suggested they 
buy out Coatney in Springfield, which propo- 
sition Coatney refused; that someone asked 
whether Coatney would leave Springfield if 
Missouri Hydro Gas Company, a repre- 
sentative of which was present in the meet- 
ing, ceased doing business in Lebanon; that 
Coatney said he would consider this; that 
Fritts said they would discuss the matter 
with Mr. Bales, one of the owners of the 
Missouri Hydro Gas Company, and let Coat- 
ney know; that after the other parties present 
had left the meeting, Fritts told Coatney 
that they would see what could be worked 
out, but that the “boys really meant busi- 
ness’; that this meeting lasted about three 
hours and that many of the statements made 
by defendant Fritts were repeated in various 
forms at numerous times during the meeting, 

Several days later, probably September 22, 
1950, defendants Anderson and Fritts called 
on Coatney at his office in Lebanon and 
Fritts stated that they (identified as “the 
group”) were going to put 5¢ gas in Lebanon 
and run him, Coatney, out of business if he 
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didn’t come to terms; that they had all talked 
it over and had discussed several plans but had 
decided on the plan to put 5¢ gas in Lebanon 
as most effective; that Fritts again requested 
that Coatney raise his price; that Anderson 
told him (Coatney) that he was “a bull-headed 
fool for not coming along with the group”; 
that Coatney told them he would think it 
over and let them know by a certain day; 
that they said if he didn’t come to terms 
there would be 5¢ gas in Lebanon until he 
did come to terms. 

Of the four corporations with whom de- 
fendants are charged to have agreed, only 
Missouri Hydro Gas Company sold bulk 
liquid petroleum in Lebanon or in the “Leba- 
non area”. On October 2, 1950, Missouri 
Hydro Gas Company advertised in a daily 
paper in Lebanon offering propane and bu- 
tane gas for sale at 5¢ per gallon at any 
place within a 10-mile radius of Lebanon, 
and continued to so offer for about 30 days. 

Defendants Anderson and Fritts again 
visited Coatney in Lebanon at a later time, 
probably October 17, 1950, and Anderson 
said to Coatney: 

“We are taking all of your customers 
up here and we are just going to run you 
out of business” and “instead of just hav- 
ing gas within ten miles of Lebanon, we 
will have it everywhere your bulk truck 
runs and you won’t make a cent on your 
gas as long as you are in business.” 


This third meeting lasted about an hour. 


Essentially all the foregoing evidence was 
adduced through the testimony of Coatney. 
Coatney’s wife, his secretary, and a salesman 
in the retail store of the Lebanon Propane 
Gas and Appliance Company, who were 
present in the store when certain of the con- 
versations heretofore referred to took place, 
testified that they overheard parts of those 
conversations and corroborated the testimony 
of Coatney to a certain extent. Kathryn 
Coatney, the wife, testified that she heard 
Fritts ask Coatney to:raise his price in order 
to meet the prices which they “had set.” 
The bookkeeper heard Anderson or Fritts 
tell Coatney that if he didn’t meet their price, 
all the companies were going together and 
see that Coatney ‘didn’t make a nickel on a 
gallon of gas.” The salesman said that™he 
had heard a discussion during the original 
visit of Fritts and the representatives of the 
other companies concerning the price of gas 
and heard them ask Coatney to go along 
with them. 
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[Defendant’s Evidence] 


Defendants adduced evidence consisting 
of the testimony of themselves and of the 
representatives of the corporations who were 
present at the first meeting with Coatney, and 
of other officers and representatives of the 
various corporations with whom it was charged 
defendants agreed and combined. This testi- 
mony directly contradicted the testimony of 
Coatney as to what occurred and was said 
at the three meetings. All of defendants’ 
witnesses, including defendants, denied that 
there was ever any sort of an agreement or 
understanding to fix, control, or regulate 
prices or to maintain prices, or any attempt 
to coerce Coatney in any manner, or any 
request made that he raise his prices to meet 
theirs, or that any threat of any kind was 
made concerning 5¢ gas in Lebanon or other- 
wise; that no one other than Missouri Hydro 
Gas Company and its president and manager 
knew of the fact that Missouri Hydro Gas 
Company was to offer propane and butane 
at 5¢ a gallon on October 2 or at any other 
time; that such was done solely for the pur- 
pose of stimulating sales and not as a result 
of any agreement or understanding, tacit or 
otherwise, and not for the purpose of, or 
with the intent of, eliminating or lessening 
the competition of Coatney’s company or 


“companies. 


Defendants Anderson and Fritts explained 
the original visit of Fritts and the other repre- 
sentatives of gas companies to Coatney and the 
subsequent visits of Fritts and Anderson to 
Coatney by stating that their sole purpose 
was to ascertain from Coatney his true in- 
tent with reference to his operation in Spring- 
field, and to find out why Coatney was selling 
gas at so low a price; that they had learned 
that Ken L. P. Gas Company was selling 
liquid petroleum for as little as 8¢ a gallon 
in Springfield; that to meet this competition 
would be ruinous to defendants; that they 
were consequently much concerned; that 
they had understood that Coatney, who had 
begun business in Springfield in the summer 
of 1950, was there on a temporary basis in 
an attempt to, and for the purpose of, “hurt- 
ing’ Missouri Hydro Gas Company; that 
later they suspected Coatney might intend 
to stay in Springfield permanently and thus 
they wanted to ascertain just what Coatney 
intended to do and why he would sell, and 
how long he intended to continue to sell, 
at the price of 8¢ and 9¢ in Springfield. 
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[Uniformity in Price—Business Reasons] 


The evidence showed that the prices at 
which defendants sold liquid petroleum in 
Springfield, viz. 11¢, 12¢ and 14¢ per gallon 
in September and October, 1950, were the 
same prices in effect at the time defendants 
bought the business of Economy Gas Com- 
pany in September 1949; that those same 
prices were continued in effect from the time 
defendants entered business in Springfield 
until December 16, 1950, when a price in- 
crease was made due to an increase in price 
by their supplier and other increased costs. 
Prices charged by the other Springfield com- 
panies, with whom defendants are charged 
to have had an understanding, varied during 
1950 from 10¢ to 15¢ per gallon depending 
on the amount sold and the particular period 
covered. An analysis of the testimony as 
to prices charged for liquid petroleum by the 
defendants and the four corporations with 
whom they are charged to have agreed to 
fix prices, discloses that there was some uni- 
formity in that the minimum and maximum 
price of each company for the periods in 
question were about the same. Nevertheless, 
the only evidence in the record tends to 
show that liquid petroleum is a standardized 
product; that the cost to all Springfield com- 
panies was about the same, that the costs of 
handling and distribution were about the 
same, and consequently that a certain uni- 
formity of price would undoubtedly prevail 
irrespective of any agreement or understand- 
ing as to fixing, controlling, regulating, or 
maintaining prices. 


[Defendant's Contentions] 


Defendants contend that there is a failure 
to prove by clear and satisfactory evidence 
that they violated the statutes heretofore 
mentioned. They point out that the fact 
alone of uniformity of prices is not evidence 
of a conspiracy to fix prices where the prod- 
uct is standardized; that reduction of price to 
stimulate sales is a proper practice; and con- 
tend that admissions of defendants are not 
alone sufficient to establish a conspiracy and 
may be considered only after the conspiracy 
has been established by evidence other than 
defendants’ admissions; and further contend 
that the evidence is as consistent with an infer- 
ence of innocence as with an inference of guilt. 


[Circumstances Alone Insufficient 
To Establish Violations | 


It is clear from the foregoing review of 
the evidence that whether there is substan- 
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tial and convincing evidence to support the 
trial court’s findings and judgment depends 
entirely upon whether the testimony of Coat- 
ney is believed. While there are other cir- 
cumstances in evidence, those circumstances 
alone or together would not be sufficient to 
show a violation by defendants of the stat- 
utes involved. That is to say, the fact of 
uniformity of prices in Springfield, in the 
absence of any showing that this uniformity 
was the result of an artificial condition and 
did not result naturally from standardized 
costs in the purchase, handling, and distri- 
bution of the item, would not be sufficient 
evidence from which to infer any agreement 
or understanding to fix, control, regulate, or 
maintain prices. Pevely Dairy Co. v. U. S., 
8 Cir. [1948-1949 Trane Cases { 62,526], 178 
F. 2d 363, 366 [5]; United States v. Standard 
Oil Co. of New Jersey (E. D. Mo.), 47 F. 2d 
288, 316, 317. Likewise, the fact that Missouri 
Hydro Gas Company did, on October 2 and 
for approximately thirty days thereafter, sell 
gas in Lebanon for the price of 5¢ per gal- 
lon would not be sufficient alone, or in com- 
bination with the evidence of uniformity of 
prices, to furnish a substantial basis for an 
inference that an agreement as to price ex- 
isted. Nor is the circumstances that defend- 
ants and the representatives of three other 
corporations visited Coatney on one occa- 
sion to talk about price and Coatney’s intent, 
nor is the circumstance of two other visits 
to Coatney by defendants alone to pursue 
the same subject matter, even if those two 
circumstances are added to the others men- 
tioned, sufficient evidence to establish the 
existence of an agreement or understanding 
as to price. 


[Belief in Plaintiff's Evidence Necessary] 


On the contrary, it is clear that no violation 
of the provisions of the statutes noted is shown 
unless the testimony of Coatney, as corrob- 
orated in a limited way by his wife, his 
secretary, and his salesman, is accepted as 
true. But if the testimony of Coatney is 
believed, despite the direct contradiction of 
all essential parts thereof by defendants’ evi- 
dence, and the other circumstances are then 
considered, there was substantial evidence 
from which the trial court could properly 
find that a violation of the statutes in ques- 
tion occurred. 


[Degree of Proof Used in Trial Court] 


The trial court concluded that the degree of 
proof to establish the charges made was such 
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as to “induce belief and convince the mind of 
the trier of the facts.” 


[Clear and Convincing Evidence Essential] 


Appellants contend plaintiff has the bur- 
den to prove the guilt of defendants by clear 
and satisfactory evidence, citing in support: 
State ex inf. Crow v. Continental Tobacco Co., 
177 Mo. 1, 75 S. W. 737; State ex rel. Barrett 
v. Carondelet Planing Mill Co., 309 Mo. 353, 
274 S. W. 780; and State ex inf. Hadley v. 
Standard Oil Co., 218 Mo. 1, 116 S. W. 902. 
Each of those cases is a quo warranto proceed- 
ing. This is not a quo warranto proceeding. 
However, it is a proceeding for injunctive 
relief in which, as a basis therefor, violations 
of the so-called antitrust statutes must be 
proved. We find no case in this state in 
which an individual has been proceeded against 
in equity under § 416.260. We have no doubt, 
however, that a violation of these statutes 
must be established by clear and convincing 
evidence and that clear and convincing evi- 
dence must certainly be more substantial 
evidence than that which is only sufficient 
to submit a case for the consideration of 
a jury. There must be substantial evidence 
of a kind and character which is clear and 
convincing as to the existence of the ulti- 
mate fact to be proved. 


[Voluntary Admissions Admissible | 


Coatney testified to statements made by 
defendants which, if true, constituted evi- 
dence that an understanding existed among 
defendants and other companies in Spring- 
field to control, regulate, and maintain prices. 
These voluntary statements of defendants are 
in the nature of admissions against interest. 
They were statements of facts rather than of 
opinions. Extrajudicial admissions are, of 
course, admissible in evidence and are com- 
petent as evidence of the existence of the 
facts which they tend to establish. Concrete 
Steel Co. v. Reinforced Concrete Co., Mo. 
App., 72 S. W. 2d 118, 120 [2-5]; Tappe v. 
Pohlmann, Mo. App., 79 S. W. 2d 485, 488 [5]; 
SIUGa i SarS2/8np. LOZ: 


Of course, the effect to be given and the 
construction to be placed upon an oral ad- 
mission depends upon the circumstances un- 
der which it was made, and a consideration 
of all that was said at the time of the ad- 
mission: 1o1UC iy. Sun8 2/77; p: 1029" Hereithe 
admissions were voluntary statements ad- 
mitting directly and unequivocally the ulti- 
mate essential fact to be proved. 
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The rule suggested by appellants, that a 
confession or admission of guilt is insuffi- 
cient to prove a crime without independent 
proof of the corpus delicti, has no application 
for the obvious reason that this is a civil and 
not a criminal proceedings. 


We have pointed out that the circumstances 
heretofore referred to, independent of de- 
fendants’ admissions, were insufficient to 
furnish a substantial basis for a finding of 
a violation of the statutes referred to. How- 
ever, the court could properly consider these 
circumstances in determining the credibility 
of the testimony by the witness Coatney. The 
trial chancellor believed the testimony of Coat- 
ney and disbelieved the testimony of defendants 
and the other witnesses adduced by defendants 
in direct contradiction of Coatney’s testimony. 


[Admissions and Circumstances 
Sufficient Evidence | 


This being a suit in equity, we review the 
case de novo, weigh the evidence, and deter- 
mine on the whole record what relief, if any, 
should be granted. Where, as here, however, 
there exists an irreconcilable conflict in the 
evidence on the essential fact issue involved, 
depending for determination on the credibility 
of witnesses, a situation prevails wherein the 
application of the rule of deference to the 
findings and conclusions of the trial chan- 
cellor is especially appropriate and neces- 
sary. Heath v. Heath, 359 Mo. 590, 600 [1], 
222 S. W. 2d 778, 785 [1]; Gardine v. Cottey, 
360 Mo. 681, 693, 230 S. W. 2d 731, 738 [2]. 
The trial chancellor’s opportunity to observe 
the witnesses and to hear them testify af- 
fords him a basis for determining the credi- 
bility of testimony which we do not have. 
A review of the entire record in this case 
convinces us we should defer to the trial 
court’s conclusion that the testimony of 
Coatney was true. Based upon a full review 
of the record, we hold that the testimony of 
Coatney, accepted as true, together with the 
other circumstances in evidence, constitutes 
substantial and convincing evidence of a 
violation by these defendants of the provi- 
sions of the statutes here considered. John- 
son v. J. H. Yost Lumber Co., 8 Cir. 117 F. 
2d 53, 57 [3]. 


[The Established Facts] 


Accepting Coatney’s testimony as true and 
then considering it with the other circum- 
stances shown in evidence, there is convincing 
evidence in the record to establish these facts: 
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that visits to Coatney were made by defendants, 
at one time in the company of other sellers 
of liquid petroleum, for the purpose of dis- 
cussing the intent of Coatney with reference 
to prices of liquid petroleum in Springfield; 
that there was uniformity of prices of liquid 
petroleum in Springfield among defendants 
and some other sellers; that defendants said 
there was an agreement among them and 
other sellers of liquid petroleum in Spring- 
field to at least regulate, control, and maintain 
uniform prices; that defendants threatened 
to destroy Coatney’s Lebanon business un- 
less he joined in an agreement to sell in 
Springfield at the controlled and maintained 
prices charged by defendants and certain other 
Springfield sellers; that upon the refusal of 
Coatney to so agree, Missouri Hydro Gas Com- 
pany offered for sale propane and butane gas 
in Lebanon and within a 10-mile radius thereof 
for 5¢ a gallon which was in accord with de- 
fendants’ threat to destroy Coatney’s busi- 
ness in Lebanon. 


[Facts Justify Finding of Anti- 
trust Violations] 


The trial court was justified in finding 
from these facts that some understanding 
Or agreement existed among defendants and 
others to regulate or control or maintain 
prices of liquid petroleum, and that there 
was some understanding among defendants 
and at least one other which was intended 
to lessen full and free competition in the 
sale of liquid petroleum. 


[Right to Injunctive Relief | 


Having determined that the evidence sup- 
ports the conclusion that defendants’ activi- 
ties violated the law in question, it remains 
to determine whether a right to injunctive 
relief was shown. As noted, this proceeding 
for injunctive relief is not for the purpose 
of assessing penalties against violators of 
the provisions of the statutes because of past 
violations or possible future violations. Nor 
is it the purpose of this proceeding to estab- 
lish that a past violation did occur except 
as that fact may aid in establishing a basis 
for injunctive relief. Analogous sections of 
the Sherman Act are said to be purely reme- 
dial, and under them a court may not, under 
the guise of equitable relief and through the 
use of injunctive process, assess a penalty or 
punish for past transgressions. U. S. v. Na- 
tional Assn. of Real Estate Boards [1950-1951 
TRADE CaAsES [ 62,621], 339 U. S. 485, 70 S. Ct. 
711; 94 L. Ed. 1007, 1015, footnote 6; Hart- 
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ford-Empire Co. v. U. S. [1944-1945 TRADE 
CASES 9/57,319]} 323 U) S386) 6505 Ctr373;; 
89 L. Ed. 322, 359, 360. The sole purpose of 
this injunctive proceeding is the protection of 
the public against the evils which result from 
price fixing and from agreements to lessen 
or destroy free competition. However, it 
must appear that there is some reasonable 
probability of a continuation of the menace 
to the public before injunctive relief is justi- 
fied. Donnelly Garment Co. v. Dubinsky, 8 
Cir., 154 F. 2d 38, 43 [9-11]. 


[Mere Violation of Statutes Not Sufficient] 


Thus, the fact that a violation of the laws 
relating to monopolies, discriminations, and 
conspiracies has been proved, does not nec- 
essarily call for injunctive relief. Nor does 
the fact that § 416.260 provides specifically 
that circuit courts may “prevent and restrain” 
violations of such laws change the considera- 
tions upon which equitable relief will be 
granted. Missouri Cafeteria, Inc. v. McVey, 
Mo. Sup. [1950-1951 TrapE Cases { 62,863], 
242 S. W. 2d 549, 554 [9]. It must appear that 
injunctive relief will accomplish the purpose 
of the proceeding, viz., to prevent continuing 
and probable future violations by those who 
have acted contrary to the proscriptions of 
the applicable statutes, and thus to the 
detriment of the public. 


[Injunctive Relief Was Necessary 
and Proper] 


We note the Attorney General’s bill was 
filed October 21, 1950; the trial was January 
16 and 17, 1951. The evidence in the record 
is not specific as to the situation which pre- 
vailed at the time of trial as compared to 
that proved in September and October, 1950. 
There was, however, no evidence that the un- 
derstanding which existed prior to and during 
September and October, 1950 did not continue 
and also exist at the time of trial. Likewise, 
there was no evidence adduced from which it 
could be inferred that there was no reasonable 
expectation that the violations provided would 
not be continued or repeated. With the record 
before us in this condition, and particularly in 
view of the short time elapsed between the 
period covered by the proof and the time 
of trial, we may not say there was no rea- 
sonable probability that injunctive relief would 
accomplish the purpose of this proceeding. On 
the contrary, we may say that the trial court 
could reasonably conclude that injunctive 
relief was necessary and proper to prevent 
continued participation in an agreement or 
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understanding as to fixing, regulating, con- 
trolling, and maintaining prices and continued 
participation in an agreement or understanding 
intended to lessen free competition. 


[Findings as to Other Corporations 
Unnecessary] 


The trial court found that the evidence did 
not show any participation in an unlawful 
agreement or understanding by any of the 
four corporations named in the bill other 
than Missouri Hydro Gas Company. Inas- 
much as the corporations named are not parties 
to this proceeding, we need not determine 
whether any named corporation other than 
Missouri Hydro was or was not a party to 
the agreement or understanding. 


[Price Discrimination Not Determined] 


We point out that we have made no de- 
termination as to whether a violation of 
§ 416.120 (the unfair discrimination section) 
was proved. While we are inclined to the 
view that no violation of this section was 
proved, nevertheless it is unnecessary to 
make a determination on this question. This, 
for the reason that the understanding with 
Missouri Hydro as to 5¢ gas in Lebanon 
constituted a violation of § 416.040 in that it 
was an agreement intended to lessen free 
competition. Thus, the purpose of this pro- 
ceeding in that respect may be accomplished 
without any determination as to violation 


of § 416.120. 


[Injunction Too Broad—M odified| 


A portion of the judgment entered by the 
trial court was based upon a finding of a 
violation by defendants of § 416.120 (the un- 
fair discrimination section). Further, we 
are of the opinion that the judgment as 
entered by the trial court was, because of 
certain of its language, broader than neces- 
sary to provide for the specific relief justified 
by the evidence. For these reasons, the judg- 


Cited 1952 Trade Cases 
U. S. v. Owens-Corning Fiberglas Corp. 


67,241 


ment herein should be modified and changed 
and the following judgment entered: 


“Defendants are hereby permanently re- 
strained and enjoined from regulating, 
controlling, or fixing the price or prices of 
liquid petroleum in Springfield, Missouri, by 
entering into, becoming a member of, par- 
ticipating in, or continuing to participate 
in any agreement, combination, confedera- 
tion, or understanding with any person or 
persons or with any and all corporations, 
which agreement, combination, confedera- 
tion, or understanding has for its purpose 
the regulating, controlling, or fixing of 
the price of liquid petroleum in Spring- 
field, Missouri, or which does regulate, 
control, or fix the price of liquid petroleum 
in Springfield, Missouri, or which agreement, 
combination, confederation, or understanding 
has for its purpose the maintaining of any 
price resulting from any such agreement, 
combination, confederation, or understanding 
to regulate, control, or fix the price of 
liquid petroleum in Springfield, Missouri; 
and 

“Defendants are hereby permanently re- 
strained and enjoined from entering into, 
participating in, or continuing any partici- 
pation in any arrangement, agreement, or 
understanding whereby, for the purpose 
or with the intent of destroying or les- 
sening full and free competition in the 
sale of liquid petroleum in Lebanon, Mis- 
souri, liquid petroleum is sold or caused to 
be sold in Lebanon, Missouri, for a lower 
price than that for which it is sold in 
Springfield, Missouri. 

“The costs of this action are taxed against 
defendants.” 


[Judgment Reversed and Remanded] 


The judgment of the trial court is reversed 
and the case remanded with directions to 
enter judgment in accordance with this opinion. 


VAN OspoL, C., concurs. 
Lozigr, C., concurs. 


Per CurtAmM: The foregoing opinion by 
Cor, C., is adopted as the opinion of the court. 


All concur. 


[1 67,206] United States v. Owens-Corning Fiberglas Corporation, Owens-Illinois 


Glass Company, and Corning Glass Works. 


In the United States District Court for the Northern District of Ohio, Western 


Division. 


Civil No. 5778. Dated December 21, 1951. 


Case No. 904 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Consent Decrees—Modification—Voting of Stock Without Permission of Attorney 
General or Court Determination—Glass Fiber Products.—A consent decree, which pro- 
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hibited two manufacturers of glass fiber products from exercising their right to vote any 
stock of a third corporation-manufacturing glass fiber products without the approval of 
the Attorney General or a court determination that the action proposed is not inconsistent 
with the purposes of the decree, is mudified upon the consent of the parties so as not to 
require the two manufacturers to obtain the approval of the Attorney General or a court 
determination to vote their respective stock in favor of an action proposed by them. 


See the Sherman Act annotations, Vol. 1, $1022.25, 1220.2505, 1530.50, 1560, 1590. 


For the plaintiff: H. G. Morison, Assistant Attorney General; Sigmund Timberg, 
Special Assistant to the Attorney General; Don C. Miller, United States Attorney; 
Gerald P. Openlander, Assistant United States Attorney; and George W. Wise and 
Edwin H. Pewett, Attorneys. 


For the defendants: W. A. Belt for Owens-Corning Fiberglas Corp.; Fred H. Fuller, 
Frank A. Harrington, and Leslie Henry for Owens-Illinois Glass Co.; and Ross W. 
Shumaker for Corning Glass Works. 


Modifying a consent decree of the U. S. District Court, Northern District of Ohio, 


Western Division, 1948-1949 Trade Cases ] 62,442. 


Modification of Article XIII (B) of 
Final Judgment 


[Prior Consent Decree Entered] 


Ktioes, District Judge [Jn full text]: 
Whereas, upon consent of all the parties 
hereto, a Final Judgment was entered in 
this action on June 23, 1949 [1948-1949 
TRADE CASES § 62,442]; and, 


[Voting of Stock Enjoined| 


WHuereEas, Article XIII of said Final Judg- 
ment provides, in part, as follows: 


“Each of the defendants, Owens-Illinois 
and Corning, is hereby enjoined and re- 
strained, so long as it is entitled to vote 
any of the shares of the capital stock of 
Owens-Corning, from: 

“(B) Exercising the right to vote any 
stock of Owens-Corning for any purpose 
other than *—* * (2) such necessary 
business acts as, under Owens-Corning’s 
certificate of incorporation, require the 
vote of the stock of Owens-Illinois and 
Corning and are approved by the Attor- 
ney General, provided that, upon disap- 
proval by the Attorney General for any 
reason, such vote may be exercised only 
if the Court shall determine that the 
action proposed is not inconsistent with 
the provisions or purposes of this judg- 
ment’; and 


[Proposed Action to be Voted Upon] 


WHEREAS, the defendants Owens-Illinois 
Glass Company and Corning Glass Works 
desire to vote their respective shares of 
capital stock of defendant Owens-Corning 
Fiberglas Corporation in favor of the fol- 
lowing proposed action: 
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(a) Reclassify the presently outstand- 
ing shares of common stock of no par 
value into shares of $5 par value stock 
on a three-for-one basis so that each 
presently outstanding share will be 
changed into three of the new shares. 


(b) Increase the authorized capital 
stock to 4,000,000 shares of Common 
Stock with a par value of $5 per share. 


(c) Eliminate cumulative voting. 


(d) Eliminate pre-emptive rights to 
purchase up to a total of 600,000 rights of 
Common Stock. 


(e) Eliminate the requirement that an 
amount equal to 15% of the outstanding 
Common Stock (less any amount already 
so issued) be set aside for sale to the 
officers or employees. 


(f) Except as to any amendment to 
Paragraph 2 of Article Fourth of the Cer- 
tificate of Incorporation relating to pre- 
emptive rights and the waiver thereof, 
amendment of which shall continue to re- 
quire the approval of a two-thirds (%) 
vote of the stockhoiders, eliminate any 
requirement that other amendments to the 
Certificate of Incorporation must be ap- 
proved by a two-thirds vote of the 
stockholders. 


(g) Eliminate the requirement that 
amendments to the By-Laws must be 
approved by a two-thirds vote either of 
the Board of Directors or of the stock- 
holders. 


(h) An amendment to the By-Laws 
providing for indemnification of directors 
and officers in the event of suits brought 
against them. 
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(i) The granting of stock options and__ their respective shares of stock of defend- 
Ee of stock to a number of key em- ant Owens-Corning Fiberglas Corporation 
Dioyees; an in favor of the proposed action described 
[Voting Not Inconsistent with Judgment] AES 

Whereas, Article XIII (B) prohibits each [Approval or Court Determination Not 
of the defendants Owens-Illinois Glass Necessary—Reservation] 
Company and Corning Glass Works from 
voting its said shares of stock in favor of 
the said proposed action without first secur- 
ing the approval of the Attorney General, 
or a determination by the Court that said 
action is not inconsistent with the provi- 
sions or purposes of the Final Judgment; and 


Now, therefore, upon the consent, as 
aforesaid, of all the parties hereto, it is 
hereby ordered, adjudged and decreed that 
Article XIII (B) of the Final Judgment en- 
tered herein on June 23, 1949, be, and is, 
hereby modified so as not to require the 
defendants, Owens-Illinois Glass Company 
[Parties Consent to Modification] and Corning Glass Works, to obtain the 
approval of the Attorney General, or a de- 


Whereas, the parties to the Final Judgment Want. : ; 
Z dete termination by this Court, as aforesaid, in 


herein have severally consented to a modifi- : : 
cation thereof whereby, without prejudice OT4er to vote their respective shares of 
to the rights of the plaintiff under Arti- CaPital stock of defendant Owens-Corning 
cle XIV thereof, the defendants Owens- Fiberglas Corporation in favor of the pro- 
Illinois Glass Company and Corning Glass posed action described above; and further 
Works would not be required by Arti- that said modification of Article XIII (B) 
cle XIII thereof to obtain the approval of be, and is, without prejudice to the rights 
the Attorney General, or a determination of the plaintiff under Article XIV of said 
by this Court, as aforesaid, in order to vote Final Judgment. 


[67,207] Cardox Corporation v. Armstrong Coalbreak Company. 


In the United States Court of Appeals for the Seventh Circuit. October Term, 1951, 
January Session, 1952. No. 10438. Dated January 15, 1952. 

Appeal from the United States District Court for the Northern District of Illinois, 
Eastern Division. 

Sherman Antitrust Act 

Practice and Procedure—Sherman Act: as a Defense—Patent Infringement Suit— 
Lease of Patented and Unpatented Devices in Combination—Tie-Ins—Lawful Scope of 
Patent Monopoly.—A patentee of a coalbreaking device cannot maintain an infringement 
suit against an alleged infringer when the patentee only leases its patented device in com- 
bination with unpatented devices, the aggregation of which is a complete coalbreaking 
unit, although the leases do not contain express provisions of a tie-in and the unpatented 
devices are themselves an integral part of the unit embodying the patented device. Where 
a patentee’s conduct constitutes a misuse of its patent, by unlawfully extending and 
attempting to extend the monopoly of its patent, courts will deny the patentee its right 
to sue an infringer. The actual realistic effect of such leases upon competition is impor- 
tant and not the fact that there is no expressed provisions of a tie-in or other agreement 
limiting competition, and it makes no difference that the unpatented devices are an integral 
part of the unit embodying the patented device. 

See the Sherman Act annotations, Vol. 1, J 1270.401, 1660.200. 

For the plaintiff: George I. Haight, Andrew J. Dallstream, and Frederick H. Stafford 
of Chicago, Ill. 

For the defendant: Bernard A. Schroeder of Chicago, Ill., Bradford Wiles of Chicago, 
Ill., and Eugene C. Knoblock of South Bend, Ind. 

Reversing a judgment of the U. S. District Court, Northern District of Illinois, East- 
ern Division, 1950-1951 Trade Cases {| 62,835. 

Before Durry, FINNEGAN, and SwaimM, Circuit Judges. 
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[Trial Court Finds Infringement, 
Overrules Defenses] 


Durry, Circuit Judge [Jn full texi except 
for omissions indicated by asterisks]: Plain- 
tiff charges defendant with infringement of 
Claims 2, 3 and 6 of Armstrong patent 
No. 2,212,891 applied for May 29, 1933, and 
issued August 27, 1940, and of Claim 1 of 
Harris patent No. 2,083,705 applied for June 
14, 1933, and issued June 15, 1937. Defend- 
ant urges invalidity for lack of invention 
over the prior art, noninfringement, and 
misuse by plaintiff cf the patents in suit, 
precluding it from any right to equitable 
relief. The district court held that the 
claims of the patents in suit were valid and 
infringed by defendant’s device, and over- 
ruled the defense of misuse of the patents. 


[The Patent and Its Purpose] 


The patents in suit have to do with im- 
provements in compressed air cartridges. 
Although not limited to coal mining, plain- 
tiff's commercial airdox device and defend- 
ant’s accused device are used in coal mines 
for breaking down coal. In an _ under- 
surface coal mine the procedure is to make 
a deep horizontal cut at or near the level 
of the mine floor. Holes are then driven 
horizontally into the coal face above the cut. 
Formerly it was the usual method to place 
black powder or other explosives in the 
holes and ignite same. The resulting blast 
broke down the coal. The size of the lumps 


of coal produced by an explosion depends‘ 


somewhat upon the intensity of the blast: 
a light charge will produce large lumps and 
a heavy charge will produce more finely 
broken coal. 


Coal mining is dangerous because numer- 
ous coal dust and gas explosions have been 
accidentally ignited by a spark or a flame, 
often causing great loss of life and property 
damage. Mining laws in Illinois and some 
other States prohibit the shooting or break- 
ing down of coal with explosives during 
regular working shifts. The air cartridge 
was developed to avoid the necessity of 
using explosives or electric or other igni- 
tion devices. Highly compressed air of the 
order of 10,000 lbs. per square inch is used 
in these cartridges and the quick release 
of such air is effective to provide a blast- 


ing effect which will knock down the coal. 
Sn gee 
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[Patent Not Infringed] 


It is our opinion that none of the four 
claims in suit read on the accused device. 
Neither the differential valve described in 
Claims 2 and 3 of Armstrong and Claim 1 
of Harris, nor the remote control described 
in Claims 3 and 6 of Armstrong, nor an 
equivalent of either, are present in the ac- 
cused structure, and plaintiff's charge of 
infringement must fall. 

kk Ox 


[Defense—Misuse of Patent Monopoly] 


There remains for consideration the 
claim of defendant that plaintiff has mis- 
used its patent monopoly. If defendant’s 
contention in this respect is sustained, it 
constitutes an additional reason why relief 
should be denied plaintiff in this action. 


[Patented and Unpatented Devices 
Leased | 


Plaintiff does not sell or lease its pat- 
ented airdox cartridges separately, but only 
leases them in combination with other ele- 
ments and equipment, the aggregation of 
which is called the Airdox Unit. Each such 
unit includes 5 of the airdox cartridges 
patented by plaintiff, and a motor, a com- 
pressor, 4 blow-down valves, 3 line valves, 
3 unions, 3,000 feet of steel tubing, 500 feet 
of copper tubing, and all necessary con- 
nectors, all of which, as far as this record 
discloses, are unpatented. Plaintiff pur- 
chases steel fittings, tubing, electric motors 
and switches, and valves from other com- 
panies. However, it manufactures the com- 
pressors, claiming that compressors on the 
market are not suitable to function in the 
Airdox Unit. 


[Basis of Rent] 


The lease obligates the lessee to pay 6¢ 
a ton on coal broken by the Airdox Unit, 
with a minimum rent based on 75,000 tons 
of coal per year per unit. Lessee is re- 
quired to maintain the equipment in safe 
operating condition at its own expense. 
Once a year each party to a lease has the 
opportunity to cancel the agreement. 


[Rule in Mercoid Corp. Case Cited] 


Courts will withhold relief in a patent 
infringement suit where the patentee and 
those claiming under him are using the 
patent privilege contrary to the public in- 


Copyright 1952, Commerce Clearing House, Inc. 


Number 233—75 
1-31-52 


terest, as where there is an unlawful attempt 
to extend the patent monopoly over un- 
patented material. 69 C. J. S. p. 903. Since 
the date of the decision in Motion Picture 
Patents Co. v. Universal Film Mfg. Co., et al. 
(1917), 243 U. S. 502, the Supreme Court 
has consistently held that the owner of a 
patent may not employ it to secure a lim- 
ited monopoly of an unpatented material 
used in applying the invention. Carbice 
Corp. of America v. American Patents Devel- 
opment Corp., et al., 287 U. S. 27; Leitch Mfg. 
Co. v. Barber Co., 302 U. S. 458; Morton Salt 
Co. uv. G. S. Suppiger Co., 314 U. S. 488; 
B. B. Chemical Co. v. Ellis, 314 U. S. 495. 
True, these cases involve the use of a 
patent for a machine or process to secure 
a partial monopoly of supplies consumed 
in its operation or unpatented materials 
employed in it. However, in Mercoid Corp. 
v. Mid-Continent Investment Corp., et al. 
[1944-1945 Trane Cases J 57,201, page 57,202], 
320 U. S. 661, 665, the court, after referring 
to these cases said, 

5) es. ebutpwe canisee no) ditference 
in principle where the unpatented mate- 
rial or device is itself an integral part of 
the structure embodying the patent.” 


[When Courts Will Interfere with 
Patentee’s Right] 


In determining when the courts will in- 
terfere with a patentee’s right to sue an 
infringer, 

‘St is necessary to consider whether the 
exercise of the patent monopoly will re- 
sult in a limited monopoly in an unpat- 
ented commodity as a practical matter, 
and whether the patentee seeks to derive 
profit, not from the invention itself, but 
from unpatented supplies used therein; 
and ordinarily the courts will refuse to 
grant any relief in an infringement action 
that will serve to aid the patentee’s at- 
tempts unlawfully to extend his patent 
monopoly over unpatented material.” 


69 C. J. S. p. 904. See also: American 
Lecithin Co. v. Warfield Co., 7 Cir., 105 F. 
2d 207. 

[Defendant's Contention] 


Defendant claims that the effect of the 
lease agreement is to enable plaintiff to 
control the accessories and materials un- 
patented by plaintiff that are used in the 
unit in combination with its patented airdox 
cartridges. Defendant also claims that 
every lessee of an Airdox Unit is in fact 
restrained as a prospective purchaser of 
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defendant’s cartridges because under the 
airdox lease, the lessee must pay plaintiff 
6¢ a ton, irrespective of whether the car- 
tridges he uses are airdox or those manu- 
factured by defendant; that if a lessee pre- 
ferred to use defendant’s cartridges, it 
would nevertheless have to pay the full rent 
under the lease for the use of the Airdox 
Unit. Defendant points to the practice of 
the plaintiff in the past of not leasing or 
selling separately the cartridges or other 
component parts of the Airdox Unit. 


[Plaintiff Claims No Tie-in Clause 
in Lease] 


Plaintiff argues that its lease contains no 
tie-in clause, but that the lessee of an Air- 
dox Unit may purchase unpatented mate- 
rials and equipment similar to those used 
in the Airdox Unit from whomever he may 
choose; that there is no provision in the 
lease that lessee cannot use a compressor, 
motor, or other part of the unit which he 
might obtain from someone other than the 
plaintiff. 


[Expressed Tie-in Clause Not Necessary 
—Effect on Competition Controls| 


The Supreme Court has pointed out that 
it is not necessary that the lease or other 
contract contain express provisions of a 
tie-in or other agreement limiting competi- 
tion. The actual realistic effect upon com- 
petition is important. In International Salt 
Co., Inc. v. United States [1946-1947 TRaApE 
CASES { 57,635, page 58,751], 332 U. S. 392, 
398, the court said: 


“Rules for use of leased machinery must 
not be disguised restraints of free com- 
petition, though they may set reasonable 
standards which all suppliers must meet.” 


In Graver Tank & Mfg. Co. v. Linde Air 
Products Co., 336 U. S. 271, the court held 
that an appearance of freedom from abuse 
of patent by imposing on licensees, either 
as a condition of license, or otherwise, any 
requirement, condition, agreement or un- 
derstanding as to purchase or use of un- 
patentable commodities, is not conclusive, 
if it conceals a subterfuge and if there is 
real, although informal, restraint. In Mer- 
coid Corp. v. Mid-Continent Investment Co., 
et al. [1944-1945 Trape Cases { 57,201], 320 
U. S. 661, 665, there was a combination pat- 
ent, and one of the elements of the patented 
device was an unpatented stoker switch. 
The complaint alleged contributory in- 
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fringement. The court there held that the 
owner of a system patent may not use it 
to secure a limited monopoly of an unpat- 
ented device employed in practicing the in- 
vention, even though the unpatented device 
is itself an integral part of the patented 
system. The court said [1944-1945 TRapE 
Cases 957,201, page 57,203] (320 U: Seat 
p. 667): 


“cc 


Mr. Justice Brandeis, speaking 
for the Court, stated in the Carbice case 
that ‘Control over the supply of such un- 
patented material is beyond the scope of 
the patentee’s monopoly; and this limi- 
tation, inherent in the patent grant, is 
not dependant upon the peculiar function 


[Plaintiff's Conduct Constitutes 
Misuse of Patents] 


The trial court made a finding of fact 
that the plaintiff's lease did not contain a 
tie-in clause. We regard this as a conclu- 
sion of law. In any event the wording 
and contents of the lease agreement are not 
in dispute. There likewise is no conflict 
in the evidence as to the past business 
practice of plaintiff in only leasing its pat- 
ented cartridges as part of a unit together 
with the unpatented compressor and other 
components. Although the question is not 
free from doubt, it is our view that under 
the authority of the cases cited, plaintiff's 
conduct constituted a misuse of its patents, 


by unlawfully extending and attempting to 


or character of the unpatented material : 
extend the monopoly of its patents. 


or on the way in which it is used.’ 283 
U. S. p. 33. We now add that it makes 
no difference that the unpatented device 
is part of the patented whole.” 


[Complaint Dismissed] 
Judgment reversed, with instructions to 
dismiss the complaint. 


[| 67,208] Consolidated Gas Electric Light and Power Company of Baltimore, Public 
Service Commission of Maryland, and Federal Power Commission, Intervener v. Pennsyl- 
vania Water and Power Company and Pennsylvania Public Utility Commission. 


In the United States Court of Appeals for the Fourth Circuit. No. 6315. Argued 


November 9, 1951. Decided January 3, 1952. 


Appeals from the United States District Court for the District of Maryland, at 
Baltimore. Civil. 


Sherman Antitrust Act 


Federal Laws—Federal Power Act and the Antitrust Laws—Validity of Contract 
Violative of Antitrust Laws but Approved by Federal Power Commission—Relationship 
of the Statutes—Although the Federal Power Act gives the Federal Power Commission 
the authority to exempt a water power utility from the antitrust laws and empowers the 
Commission to regulate the activities and to fix the rates of such utilities in interstate com- 
merce, the approval by the Commission, in a rate order, of a contract does not validate 
such a contract when it embodies unlawful restraints on the operations of three utility 
companies which are violative of the antitrust laws. It is not clear that the Commission 
has given its approval to the restraints which the contract includes nor has the Commission 
found that the restraints are essential to the existence and operation of a plan embodied 
in the contract. Since the Commission can perform its functions without creating a 
violation of the antitrust laws, there is no repugnancy between the regulatory statute and 
the antitrust laws, and therefore it cannot be said that this regulatory statute supersedes 
the antitrust statutes. The invalidation of the contract by reason of the fact that it vio- 
lates the antitrust laws is no interference with the powers of the Commission, but is to remove 
the illegal effects of such a contract. It does not seem impossible for the Commission 
to devise a plan which will effectuate the purposes of the Federal Power Act and at the 
same time conform to the antitrust statutes. 


See the Federal Laws annotations, Vol. 1, § 799; Sherman Act annotations, Vol. 1, 
ff 1220.151, 1220.178, 1220.204, 1220.503, 1240.290. 
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For the appellants: John Henry Lewin and Harry N. Baetjer (Alfred P. Ramsey, 
G. Kenneth Reiblich, Norwood B. Orrick, and Sullivan and Cromwell on brief) for Con- 
solidated Gas Electric Light and Power Co.; Charles D. Harris for Public Service Com- 
mission of Maryland; Howard E. Wahrenbrock, Assistant General Counsel, (Bradford 
Ross, General Counsel; Reuben Goldberg and Theodore French, Attorneys, Federal Power 
Commission, on brief) for Federal Power Commission, Intervener. 


For the appellees: Wilkie Bushby (James Piper and R. Dorsey Watkins on brief) 
for Pennsylvania Water and Power Co., and William J. Grove, Assistant Counsel, (Lloyd 
S. Benjamin, Acting Counsel, Pennsylvania Public Utility Commission, on brief) for 


Pennsylvania Public Utility Commission. 


Affirming a judgment of the U. S. District Court, District of Maryland, 1950-1951 


Trade Cases {[ 62,879. 


Before PARKER, Soper, and Dostr, Circuit Judges. 


[Contract Between Utility Companies 
Held Invalid] 


Soper, Circuit Judge [Jn full text]: This 
appeal is taken from a declaratory judgment 
holding invalid an electric power contract 
between three public utility companies, that 
is, Safe Harbor Water Power Corporation, 
a Pennsylvania corporation, Consolidated 
Gas Electric Light & Power Company of 
Baltimore, a Maryland corporation, and 
Pennsylvania Water and Power Company, 
a Pennsylvania corporation. Three agree- 
ments dated June 1, 1931, August 1, 1932 
and November 22, 1939 respectively, are 
involved of which the first is basic. A sum- 
mary judgment for the plaintiff was entered 
upon the complaint, answer and accompany- 
ing affidavits. 


[Agreements Previously Held Invalid | 


To be understood the controversy must 
be considered in connection with the opinion 
of this court in Penn Water & Power Co. 
et al. v. Consolidated Gas &c. Co., et al. [1950- 
1951 Trade Cases {[ 62,704], 184 F. 2d 552, 
cert. denied 340 U. S. 906, and with the supple- 
mental opinion of this court [1950-1951 TRapE 
CaAsEs § 62,768], 186 F. 2d 934. Therein a 
basic electric power agreement of June 1, 1931, 
(the same date as the basic agreement in the 
pending suit), and two other agreements dated 
December 31, 1927 and September 29, 1939 re- 
spectively between two of the same parties, 
that is, Consolidated and Penn Water, were 
adjudicated invalid by a declaratory judgment. 
In both the pending and prior case the 
Pennsylvania Public Utility Commission 
and the Public Service Commission of Mary- 
land have been allowed to intervene, the 
former in support and the latter in opposi- 
tion to an adjudication of invalidity. 


Trade Regulation Reports 


[FPC Denied Intervention] 


The Federal Power Commission has filed 
a petition to intervene in this appeal; but we 
are not engaged in the review of the en- 
forcement of an order of an administrative 
board or commission, for which interven- 
tion is provided by Rule 27 (3) of this court. 
Moreover, the contracts in issue in this case 
and in the prior case have been on file with 
the Commission for a long time and orders 
by it have been based thereon; attorneys 
for the Commission were present during the 
trial of the pending case (and of the prior 
case) in the District Court, and the Com- 
mission has been fully apprised of these 
proceedings in other ways, and yet it took 
no steps to intervene until a short time 
before the argument of this appeal. There 
was no attempt in the District Court to 
comply with Rule 24 of the Federal Rules 
of Civil Procedure which require that an 
application for intervention shall be timely 
and shall be accompanied by a pleading 
setting forth the intervenor’s claim or de- 
fense. The Commission’s petition to inter- 
vene is therefore denied; but it has been 
given an opportunity by brief and oral argu- 
ment to present its views in support of the 
validity of the contract in suit. 


[Trial Court Follows Prior Decision] 


The decision of Judge Albert V. Bryan in 
the District Court herein [1950-1951 TRrAbE 
Cases J 62,879] was based on the opinion 
of this court in the earlier case. We there 
held that the contract between Consolidated 
and Penn Water, then in suit, which for 
convenience may be called the Penn Water 
Contract, was invalid, because Articles IV and 
V of the basic agreement of June 1, 1931 con- 
ferred upon Consolidated the power to control: 
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(1) the prices at which Penn Water might 
sell its product; (2) the extent to which 
Penn Water might extend its plant; (3) 
the territory in which Penn Water might 
sell its product; and (4) the amount of 
back feed energy which Penn Water must 
purchase from Consolidated. These restric- 
tions, we concluded, invalidated the contract 
because they constituted restraints of inter- 
state commerce in violation of Section I 
of the Sherman Act, 15 Us Sy Gy Ay ly and 
also because they disabled Penn Water from 
the free exercise of its proper function as a 
public utility of the State of Pennsylvania, 
subject to the control of the Pennsylvania 
Public Utility Commission under the public 
service laws of the state. The contract be- 
tween the three utility companies now before 
us, which for convenience may be called the 
Safe Harbor contract, also contains unlawful 
restrictions and conditions; and this appears 
so clearly from the provisions of the basic 
document and from its close connection with 
the contemporary invalid Penn Water con- 
tract as to leave little room for discussion. 


[Relationship Between the Companies] 


The activities of Consolidated and Penn 
Water in the production and distribution of 
electric energy are described in our earlier 
opinion. Safe Harbor is an electric utility 
company which was formed on January 6, 
1930 by the merger of two predecessor com- 
panies. It has the right to generate and sell 
hydro electric energy under a certificate of 
public convenience issued by the Pennsyl- 
vania Commission. It also operates under 
a license issued by the Federal Power Com- 
mission on April 22, 1930. Its property is 
located on the Susquehanna River at Safe 
Harbor in Lancaster County, Pennsylvania, 
and consists of a dam and a large hydro 
electric generating plant with an effective 
installed capacity of 230,000 k. w. which was 
constructed in large part between 1930 and 
1934, with additions in 1940. It is connected 
with the transmission system of Penn Water 
and through it with the lines of Consolidated. 
These two utilities are its only customers under 
an arrangement approved by the Pennsylvania 
Commission. The Safe Harbor enterprise was 
in fact developed and financed by Consolidated 
and Penn Water, and each acquired and 
now hold one-half of its voting stock. In 
addition Consolidated holds an equal amount 
of non-voting stock, so that it owns two- 
thirds of the outstanding stock. 


{ 67,208 


On June 1, 1931 the transactions between 
the three utilities culminated in the two 
basic agreements above referred to. They 
are long term agreements designed to con- 
tinue in force until April 22, 1980. Previ- 
ously, on December 31, 1927, Consolidated 
and Penn Water, as is shown in our first 
opinion, had entered into a long term agree- 
ment covering the period from January 1, 
1929 to December 31, 1970, for the coopera- 
tive use of power resources and the sale 
of electric energy on a unit rate or calcu- 
lated value basis. This method of transact- 
ing business was substantially changed 
by the two party agreement between them 
of June 1, 1931. This provided in effect that 
Consolidated should be entitled to all the 
electric capacity and energy available to 
Penn Water from its plant at Holtwood 
on the Susquehanna and from Safe Harbor, 
and in return Consolidated agreed to pay 
Penn Water an amount equal to its operat- 
ing expenses and a specified rate of return 
on Penn Water’s invested capital; and then 
followed the illegal restrictions upon the 
activities of Penn Water which have already 
been described. For further details see 184 
HeeZ dso 2 O50: 


The second contract of June 1, 1931, be- 
tween the three utilities, sets forth in its 
preamble the construction of the hydro elec- 
tric project at Safe Harbor, then pending, 
the activities in the electric power field of 
Consolidated in Maryland, and of Penn 
Water in Pennsylvania, the cooperative 
relations between the two companies under 
their agreement of December 31, 1927, sup- 
plemented by the agreement of June 1, 1931, 
and a plan for the joint financing of the 
new development at Safe Harbor by capital 
supplied two-thirds by Consolidated and 
one-third by Penn Water, the issuance of 
Safe Harbor stock to be held by them, 
and the issuance of Safe Harbor bonds to 
be jointly guaranteed by them. These two 
companies are described as the “receiving 
companies” entitled to all the capacity and 
energy available (other than any that may 
be required for the performance of any 
obligation imposed on Safe Harbor by law) 
from the initial development at Safe Harbor, 
the total entitlement to be divided between 
them in the proportion of two-thirds to 
Consolidated and one-third to Penn Water. 
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[Provisions in the Contracts] 


The Safe Harbor agreement also contains 
restrictions upon the rights and activities of 
Consolidated and Penn Water, as well as 
restrictions upon the freedom of contract 
and general activities of Safe Harbor, which 
led to the condemnation of the agreement 
by the District Court in the pending case. 
Article III requires Safe Harbor, at the re- 
quest and for the benefit of either of the other 
two companies, to install additional machinery 
or equipment, not included in the initial 
development, subject, however, to the ap- 
proval of the other party; and Safe Harbor 
agrees not to contract to supply power and 
energy (except any which may be required 
for the performance of any duty imposed 
upon it by law) from additions to its plant 
to any party other than the two named com- 
panies without the written consent of both. 

Article IV declares it to be the intent of 
the agreement to encourage by cooperative 
effort the maximum use of the resources 
of the parties to the agreement so as to give 
the greatest practical benefit to the public, 
and to avoid unnecessary duplication of in- 
voices and operation cost; and for this 
purpose Safe Harbor agrees that it will not 
enter into other agreements with either 
receiving company without the approval of 
the other. 

Article V provides for the payment of 
stated annual sums to Safe Harbor by 
Penn Water and Consolidated for each of 
the years through 1937, and in no case less 
than the amount required by Safe Harbor 
to meet its bond interest, sinking fund re- 
quirements over and above operating ex- 
penses and depreciation allowance; and 
after 1937 for the payment of such an 
amount as may be required to yield to Safe 
Harbor a net income of 7 per cent on its 
actual investment in the initial development. 


Article XIV provides that Consolidated 
and Penn Water shall each appoint one 
representative to act as its agent for in- 
vestigation, consultation and advice in all 
operating, engineering and accounting mat- 
ters pertaining to the agreement. These 
representatives are to be known as the 
operating committee and in case of their 
inability to agree, the question in dispute 
is to be submitted to the presidents of the 
receiving companies for decision. 


The supplementary agreements of Au- 
-gust 1, 1932 and November 22, 1939 illustrate 
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the force and effect of the basic agreement 
of June 1, 1931. The agreement of 1932 
expressly reaffirms the terms and provisions 
thereof; and provides for the construction 
of a switching station and adjacent trans- 
mission lines and a sub-station in Maryland. 
The supplemental agreement of 1939 re- 
quires Safe Harbor to proceed with and 
complete the installation of a 42,500 h. p. 
water wheel turbine and a 25 cycle single 
phase generator in its Safe Harbor Power 
House, and further provides that the Consoli- 
dated shall be entitled to two-thirds and Penn 
Water to one-third of all of the energy 
available therefrom. 


[Three Party Contract Violates 
Antitrust Laws] 


That the two basic agreements of June 
1, 1931 were parts of the same cooperative 
plan for the production and distribution of 
electric energy is too plain for argument. 
Indeed the three party contract of June 1, 
1931 was spoken of by Consolidated in its 
brief in the prior case as a sister and sup- 
plemental contract to the two party contract 
of the same date, and it was asserted that 
the provisions of the two agreements were 
“inextricably interdependent.” This fact is 
established beyond dispute by the outline 
of the activities of the several parties to 
the two agreements and of the purposes 
they desired to accomplish by joint action, 
contained in the preamble of the three party 
agreement above described; and it is rein- 
forced by the declaration of Consolidated 
and Penn Water in the preamble of the 
two-party contract that the Safe Harbor 
contract was made in accordance with their 
common intent. Since this is true, it follows 
as a matter of course that the three party 
agreement in suit must fall for the reasons 
set out in our earlier opinion for the in- 
validation of the companion contract. It 
is an integral part of an illegal plan which 
violates the federal antitrust statutes and 
the public service laws of the State of 
Pennsylvania. 


[Contract Invalid by Itself | 


In addition, as the District Judge found, 
the restraints contained in the Safe Harbor 
contract itself are sufficient to invalidate it. 
It must be borne in mind that Safe Harbor 
is so located as to furnish power to cus- 
tomers in Pennsylvania and elsewhere, and 
that in fact its product is delivered over 
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the lines of Pennsylvania Water to various 
utilities in Pennsylvania, Maryland and the 
District of Columbia; and were it not for 
the three party contract, Safe Harbor would 
be a potential competitor in this field. On 
this point the District Judge said: (97 F. 
Supp. 952, 953-4) 


“Examining the agreement, we find 
its affront to the Act consists of the in- 
vestiture of Penn and Consolidated with 
the absolute power to restrict the other, 
in the use and enjoyment by such other, 
of its rightful entitlement in Safe Harbor’s 
production, as well as to restrict Safe 
Harbor in its freedom of contract and 
action generally. The principal restric- 
tions are contained in Articles III and IV. 


Under Article III (a) ‘additional ma- 
chinery or equipment’ shall be installed 
by Safe Harbor at the request of Con- 
solidated or Penn at the expense and 
for the use of the requesting party, but 
only with the consent of the other. By 
the same Article no current from ‘addi- 
tions’ to the Safe Harbor Plant may be 
supplied to anyone other than Penn and 
Consolidated without the consent of both 
of them. As an over-all restraint, Arti- 
cle IV forbids Safe Harbor to ‘enter into 
other agreements with either receiving 
company without the approval of the 
other.’ 


These stipulations are strangulations. 
They choke each of the recipients in its 
full exercise of its ownership in the power 
purchased of Safe Harbor; they choke 
Safe Harbor too. They do not merely 
limit one party from impinging the other’s 
rights; their reach is more than defensive. 

No mechanical appliances, if and when 
available, could be furnished by Safe 
Harbor for Penn Water, though at Penn 
Water’s expense, say to multiply, preserve 
or improve Penn Water’s share, without 
Consolidated’s approval, or vice versa. By 
forbidding the sale of power from such ad- 
ditions to anyone else, plant additions by 
Safe Harbor are effectually banned unless 
approved by both of the other two—even 
an addition for the benefit, and at the 
cost, of only one of them. 


As Safe Harbor may not contract in any 
manner as to the generation and supply 
of energy, with Penn or Consolidated 
without the assent of the other, neither 
Penn nor Consolidated could establish 
any other outlets, than those originally 
-fixed at the plant to draw off its pur- 
chase of power, without the nod of the 
other. Consolidated having no direct 
connection with Safe Harbor could never 
obtain one if Penn objected. Article XII 


fixes the points of delivery from the Safe 
Harbor plant and makes any change de- 
pendent on the approval of both Penn 
and Consolidated. The supplemental agree- 
ment of August 1, 1932, exemplifies the 
enforcement of Article XII. 

Penn or Consolidated could not by its 
sole direction release any part of its con- 
tract share to allow any portion to be 
sold and diverted elsewhere by Safe 
Harbor, notwithstanding Article III (c) 
contemplates such sales. 

Similarly Safe Harbor is barred from 
selling any power to others, assuming such 
power to become available through ex- 
pansion of its plant, because under the 
contract it cannot sell, save to Penn and 
Consolidated, energy derived from additions. 

Threat of injury to the public from a 
contract of this kind is obvious, without 
reference to legislation, such as_ the 


Sherman Act, outlawing restraints. 
Oey oe 


No less objectionable are the restric- 
tions when the arrangement devised by 
the contract is viewed as solely a plan 
for the joint ownership and operation of 
the Safe Harbor plant by Penn Water 
and Consolidated, that is, if Safe Harbor 
Corporation be treated as merely an in- 
strument for holding and operating the 
plant for the other two. If this were 
legally possible, or if the joint ownership 
and operation had been accomplished 
without the intervention of another cor- 
poration, the restrictions of the contract 
would be just as obnoxious. They would 
still enable each corporation unwarrantably 
to control the use and enjoyment by the 
oe op share of the joint product. 

Again, the agreement in suit as plainly 
transgresses the laws of the State of 
Pennsylvania as did the 2-party contract 
in the Penn Water case, supra. Just as 
the agreement there disabled Penn Water 
from the performance of its public duties, 
so here the present contract, through the 
restraints effected by Articles III and 
IV in the manner already pointed out, 
has caused Safe Harbor to contravene the 
Pennsylvania statutes proscribing the 
surrender to another, without the approval 
of its Public Utility Commission, of any 
of its powers, franchises or privileges.” 


[FPC Approves Contract in Rate Order] 


We are told, however, that even if the 
Safe Harbor contract offends the antitrust 
statutes and was therefore illegal in its 
inception in 1943, it has since become a 
valid contract because the Federal Power 
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Commission approved it by an order of 
November 4, 1946 as a rate schedule after 
an investigation in a formal rate proceeding. 
Therein Safe Harbor was directed to reduce 
its rates so as to produce a return of 5 
per cent (instead of 7 per cent) on its 
investment and to file a revised schedule 
effective January 1, 1947; but the remainder 
of the contract was left undisturbed. See 
5 F. P. C. 221, 265. In compliance with 
this order Safe Harbor filed a revised rate 
schedule. See 6 F, P. C. 570-1* 


[FPC Has Power to Grant Antitrust 
Exemption] 

The heart of the Commission’s argument 
is that it has been given the authority to 
exempt a water power utility from the anti- 
trust acts by Sections 20, 205 and 206 (a) 
and by other provisions of the Federal 
Power A@t which empower the Commission 
to regulate the activities and to fix the rates 
of a licensee under the Act in interstate 
commerce. The Commission has the power 
to investigate the occupancy of navigable 
streams for the purpose of developing elec- 
tric power and to issue orders to conserve 
and use the water power resources of the 
region under Section 4 (g); and the addi- 
ticnal power to issue licenses for the de- 
velopment of water power in navigable 
streams under Section 4 (c), and to see to 
it that the plans of licensees shall be such 
as are best adapted to a comprehensive plan 
of water power development under Sec- 
tion 10 (a); and the duty is imposed upon 
the Commission by Sections 202 (a) and 
202 (b) to promote the voluntary inter- 
connection and coordination of facilities for 
the generation, transmission and sale of 
electric energy so as to assure an abundant 
supply thereof throughout the United States 
and for this purpose the Commission is 
empowered and directed to divide the country 
into regional districts and under certain 
circumstances to order such interconnections. 


[Relations Between Companies Essential] 


These statutes are obviously pertinent to 
the association of electric facilities which the 


contracts before us are designed to promote; 
and the facts tend to show that some co- 
operation between Safe Harbor and other 
electric utilities is essential to its greatest 
economic development and success. Safe 
Harbor is limited by its Pennsylvania char- 
ter and certificate of public convenience to 
the hydro electric development and sale of 
electric power; and the scope of its opera- 
tions is limited by the capacity of its power 
site and the flow of the river. Its output 
is therefore not uniform and dependable and 
it must market its product to a utility 
or utilities possessed of facilities for the 
production of steam’ generated electric energy 
which can be economically utilized with 
that of Safe Harbor. The aggregate loads 
must be large enough to absorb Safe Harbor’s 
output in low water periods to supplement 
the output of steam generated energy dur- 
ing peaking periods of demand; and also to 
absorb Safe Harbor’s output in high flow 
periods when it can be used as a substitute 
for steam generated energy at a reduced 
cost. The sale of the entire output of Safe 
Harbor to other members of the pool at a 
fair price ensures an economic use of the 
available product and a fair return on the 
investment, and the resulting economies 
may be reflected in lower rates to con- 
sumers. The Commission is of opinion that 
Safe Harbor must become a member of 
such a power pool in order to utilize and 
to expand its facilities to its best advantage; 
and that the integrated and interconnected 
interstate system, composed of Safe Harbor 
and its two customers, Penn Water and 
Consolidated, is such a pool; and that there- 
fore the Commission itself may appropri- 
ately prescribe the plan originally worked 
out by the parties and give it official sanction. 


[Approval of Restraints Not Clear] 


That the plan established by Penn Water 
and Consolidated is operative cannot be 
doubted since the experience of twenty 
years shows that it is practicable and suc- 
cessful; but it is by no means clear that the 
Commission has even given its approval to 


* Prior thereto on January 14, 1936, the Safe 
Harbor contract was filed with the Commission 
as a rate schedule under Section 205 (c) of the 
Federal Power Act, and on December 9, 1939, 
the supplemental agreement of November 22, 
1939 was filed with the Commission. Subse- 
quently a rate proceeding took place and a rate 
reduction order was passed on June 11, 1940, 
2F. P. C. 182, but on review this order was set 
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aside in Safe Harbor Water Power Corp. v. 
F. P. C., 3 Cir., 124 F. 2d 800, 808. On Sep- 
tember 1, 1944 the Commission initiated another 
investigation of Safe Harbor’s rates which 
culminated in the order of November 4, 1946, 
affirmed on review in Safe Harbor Water Corp. 
OPP. Cs 3 Cir, 179 Fy 2d 178, cert, den. 339 
URIS! 957, 
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the restraints which the plan includes. The 
Commission’s opinion of October 25, 1946, 
and its order of November 4, 1946 in pur- 
suance thereof, in the Safe Harbor case, 5 
F. P. C. 221, 265, were concerned with the 
jurisdiction of the Commission over Safe 
Harbor as a licensee and a public utility 
under the Act, and with the difficult task of 
ascertaining the company’s rate base and 
prescribing a reasonable rate of return. 
There was no discussion of the legality of 
the restrictions in the Safe Harbor contract 
either in the opinion of the Commission or 
in the opinion of the reviewing court, 179 
F. 2d 179. The legality of the two basic 
agreements of June 1, 1931, which estab- 
lished the power pool, seems to have been 
raised for the first time before the Commis- 
sion in the companion investigation and 
rate proceeding to determine Penn Waters 
rates which was instituted by the Commis- 
sion on September 1, 1944, simultaneously 
with the investigation of the rates of Safe 
Harbor above mentioned. 


[EPC Rate Order Cases] 


After the rate was fixed by the Commis- 
sion, Penn Water filed an application for 
rehearing based inter alia on the ground, not 
previously considered, that the contract be- 
tween Penn Water and Consolidated was 
null and void and unenforceable, and that 
the matter was in litigation between the two 
companies in the District Court in Mary- 
land. This was the case which came to this 
court on appeal and was considered in 
[1950-1951 TRADE Cases { 62,704], 184 F. 
2d 552. The motion for rehearing was over- 
ruled by the Commission in an opinion, Re 
Pennsyvania Water & Power Co., 82 PUR 
NS 286, 289, in which the Commission said: 
(p. 291) 


“* * * Tf there are questions as to the 
legality of the foundation contracts which 
are in litigation, as respondents’ applica- 
tion for rehearing indicates, the validity 
of our order is not dependent upon the 
decision of those questions. In our opin- 
ion and order we took care to leave the 
continuation of the operation of the in- 
tegrated and interconnected system in full 
effect, merely changing the rates, as shown 
by our statement wherein we specifically 
stipulated that ‘The present arrangement 
whereby sales to Pennsylvania customers are 
made on a firm basis on definite rate sched- 
ules whereas Baltimore Company takes what 
is left and assures respondent of the re- 
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covery of all proper operating expenses, 
depreciation, taxes, and a fair return, is 
the most practicable under the circum- 
stances. That arrangement will, therefore, 
be continued with, however, such modi- 
fications as are necessary to accomplish 
the reductions mentioned above to Penn- 
sylvania Power & Light, Philadelphia 
Company, Metropolitan Company, and 
Baltimore Company.’” (Italics added) 


This statement must of necessity be 
equally true of the Commission’s order in 
the Safe Harbor rate case, for the question 
of illegality was not even broached in that 
proceeding, and it is inconceivable that the 
Commission would have taken one course 
with one member and an entirely different 
course with another member of the pool 
in respect to the important question of the 
illegality of the foundation contracts. It is 
obvious that the Commission di@ not pre- 
scribe the restrictive conditions of the 
contract as part of the rate order in either 
case, and that the District Judge was right 
in regarding our decision in the Penn Water 
case aS a precedent governing the decision 
in the case at bar. 


[Restraints Not Essential To Success 
of Relationship] 


However that may be, the Commission’s 
brief now asserts that the contractual re- 
strictions are entirely lawful because it has 
exercised its statutory authority to approve 
them. In appraising this contention it is 
helpful to keep in mind that the Commission 
has not found and does not contend that 
the restrictions are essential to the existence 
and operation of the power pool, but only 
that they are appropriate. Indeed it is 
impossible to say that an effective power 
pool cannot be maintained without the pro- 
hibitions upon individual action contained 
in the two contracts which, for this purpose, 
may be considered one. These restrictions 
which tied the parties together and stifled 
individual initiative for the period of fifty 
years were made to promote the advantage 
of the persons in control and not primarily 
in the interest of the public. As we have 
seen, the contract deprived Penn Water of 
the power to control its prices or to extend 
its plant or its field of operations, and at 
the same time deprived Safe Harbor of the 
right to make additions to its plant or to 
sell its products without the consent of 
Penn Water and Consolidated, and deprived 
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each of them of the power to deal separately 
with Safe Harbor. Moreover, and this is 
a matter of great importance, each of the 
constituent utilities, in view of the promises 
it made, lost the free right to initiate pro- 
ceedings before the Federal Power Com- 
mission and the public utility commission 
of its state with respect to matters affecting 
its business and the public interest. It is 
not surprising that no one ventures to con- 
tend that such an arrangement is essential 
to the success of the cooperative effort 
which the statute is designed to promote. 


[Repeal of Antitrust Laws—Other 
Court’s Holding] 


Hence we are brought back to what we 
have called the heart of the argument, that 
the Commission has been given the power 
in its discretion to exempt the members of 
a power pool from the prohibitions of the 
antitrust laws and to sanction a pool which 
violates these statutes. This view won the 
approval of the majority of the United States 
Court of Appeals for the District of Co- 
lumbia Circuit in Penn Water v. Federal 
Power Comn’n in an opinion filed July 3, 
1951 [1950-1951 TrapE Cases { 62,899], — 
F, 2d —. In that case Penn Water peti- 
tioned the court to review the Commission’s 
order of January 5, 1949 which established 
a new rate schedule as above mentioned, 
82 P U R NS 193. The Commission had 
previously refused Penn Water’s petition 
for rehearing based on the contention that 
its two party contract with Consolidated 
was invalid and was the subject of a suit in 
the District Court of Maryland. By the 
time that the rate proceeding reached the 
reviewing court for argument, our opinion 
invalidating the contract had been handed 
down and the Supreme Court had denied 
certiorari; and thereupon Penn Water peti- 
tioned the reviewing court to annul the 
Commission’s rate reduction order and re- 
turn the case to the Commission for fur- 
ther proceedings. The court refused the 
motion and passed on the merits of the 
case holding that the antitrust acts were 
repealed by the Federal Power Act with 
respect to utilities subject to regulation by 
the Commission, and that the Commission’s 
rate order was supported by substantial 
evidence. The gist of the ruling as to the 
repeal of the antitrust acts is contained in 
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the following excerpts from the court’s 
Opinion: 


“The problem raised by the motions is 
one of the interrelation of two statutory 
schemes—each of which reflects different 
historical pressures and different concep- 
tions of the public interest. The Sherman 
Act and related laws represent an attempt 
to keep the channels of competition free 
so that prices and services are determined 
by the workings of a free market, * * * 
In marked contrast is a statute such as 
Part II of the Federal Power Act. It 
evidences congressional recognition that 
competition can assure protection of the 
public interest only in an industrial set- 
ting which is conducive to a free market 
and can have no place in industries which 
are monopolies because of public grant, 
the exigencies of nature, or legislative 
preference for a particular way of doing 
business 4 


“These contrasting objectives indicate 
that the antitrust laws can have only lim- 
ited application to industries regulated by 
specific statute. Those laws, though quite 
properly viewed as having been intended 
‘to make of ours * * * a competitible 
business economy,’ are not constitutional 
mandates which freeze all aspects of our 
economic system for all time into the 
pattern of ‘laissez-faire.’ We think it ob- 
vious that they may not be extended 
beyond that part of the economy which 
Congress intended to leave to the opera- 
tion of the free market. ‘Certainly what 
Congress has forbidden by the Sherman 
Act it can modify. * * * (It) is not im- 
potent to deal with what it may consider 
to be dire consequences of laissez-faire.’ 


‘ck * * The net effect of what we have 
already said is that, though regulated 
industries are not per se exempt from the 
antitrust laws and repeals by implication 
are not favored, the antitrust laws are 
superseded by more specific regulatory 
statutes to the extent of the repugnancy 
between them. * * * But where a statute 
provides for comprehensive and detailed 
regulation of a particular industry, as do 
the Interstate Commerce Act and the 
Federal Power Act, there is, as we have 
indicated, only a limited area for appli- 
cation of antitrust gpesidcrations to Com- 
mission decisions.” 


[Present Court Holds Differently] 


We are constrained to differ from this 
conclusion for the reasons set out in our 
opinion in Penn Water v. Consolidated [1950- 
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1951 Trape Cases § 62,704], 184 F. 2d, 552,* 
and in the following passage from the dis- 
sent of Judge Wilbur K. Miller of the 
Court of Appeals for the District of Co- 
lumbia [1950-1951 Trane CAsEs {[ 62,899] : 


“These generalities boil down to the 
thesis that Part II of the Federal Power 
Act is repugnant to the anti-trust laws 
and therefore supersedes them to the ex- 
tent of the repugnancy; and that the 
repugnancy extends so far as to exempt 
from the antitrust laws the combination 
of utilities ordered by the Commission 
which is otherwise clearly illegal under 
those statutes. 


The majority do not point out with 
particularity the repugnancy upon which 
they rely. They seem to find it in the 
‘contrasting objectives’ of the antitrust 
acts and Part II of the Power Act, say- 
ing the first was designed to obtain the 
benefit of free competition, and the other 
to eliminate competition as having no 
place in the utility field and to substitute 
for it a regulatory agency. This being the 
only repugnancy suggested by the ma- 
jority, their holding necessarily is that 
the antitrust laws are superseded by Part 
II of the Power Act to the extent that 
the objectives of the two forms of legis- 
lation are in contrast. Let us see if there 
is really any repugnancy between the 
Sherman Act and Part II of the Power 
Nets 


The first section of the former, which 
is 15 U. S. C. §1, declares illegal every 
contract, combination or conspiracy in 
restraint of trade or commerce. The 1931 
contract between Penn Water and Con- 
solidated was held violative of that section. 


Section 202, found in Part II of the 
Power Act, empowers the Commission to 
require the interconnection and co-ordi- 
nation of the facilities of the two utilities. 
But neither that section nor any other 
section of Part II authorizes the Com- 
mission to require interconnection and 
co-ordination of facilities under terms and 
conditions which will result in a violation 
of the Sherman Act. The Commission 
can exercise its power under § 202 and 
under all of Part II without setting up an 
arrangement which is unlawful under 
anti-trust statutes. The Fourth Circuit 
intimated as much when it suggested that 
the interconnection of facilities and inter- 
change of energy be continued ‘by some 


* We considered in our opinion (1) the extent 
to which the anti-trust acts apply to utilities 
subject to the regulation of the Federal Power 
Commission, and (2) the jurisdiction of the 
District Court to pass on the legality of the 


method which would meet with the ap- 
proval of the appropriate regulatory au- 
thority and will not offend either the 
antitrust laws or the utility laws of Penn- 
sylvania.’ The majority opinion does not 
suggest any reason why that cannot be 
done by the Commission. 

Since the Power Commission can perform 
all its functions under Part II without 
creating a violation of the Sherman Act, 
there is no repugnancy between the two 
statutes, and no room for the court to 
say that Part II superseded the antitrust 
statutes.” 


[Decisions Supporting Dissent] 


The views set out in this dissent are sup- 
ported by the decisions of the Supreme 
Court in Georgia v. Penna. R. Co. [1944-1945 
TRADE Cases § 57,344], 324 U. S. 439; U.S. v. 
St. Louis Terminal, 224 U. S. 383; McLean 
Trucking Co. v. U. S. [1944-1945 TrapE CAsEs 
{ 57,203], 321 U. S. 67; U. S. v. Underwriters 
Ass’n [1944-1945 TrApve Cases § 57,253], 322 
U. S. 533; Southern S. S. Co. v. Labor Board, 
310° U. Sel Ue Sa AlraleAss aoa Se 
[1944-1945 Trape CAsEs § 57,372], 325 U. S. 
196; U. S. v. Borden Co., 308 U. S. 188. The 
cases on which the Commission particularly 
relies are distinguishable. In Sunshine Coal 
Co! w, Adkins, 310 U.S: 381and Osa @ 
Rock Royal Co-Op., 307 U. S. 533, the govern- 
ing statutes expressly granted exemption from 
the antitrust acts of agreements approved 
by the regulatory body. In Parker v. Brown, 
317 U. S. 341 the court was not considering 
the acts of private parties in violation of 
the antitrust statutes, but the right of the 
State of California to regulate and control 
the production of agricultural products 
within the state and to eliminate competition 
in the sale thereof; In Mackay Radio & Tel. 
Co. v. Federal Communications Comm’n, 
C. A. D. C., 97 F. 2d 641, and Western Union 
Dimsion vu. U, Ss WD. CC. DG [1948-1049 
TRADE Cases { 62,468], 87 F. Supp. 324, 
affirmed [1948-1949 Trape Cases { 62,519], 
338 U. S. 864, the courts were concerned 
with the power of the Federal Communica- 
tions Commission to license particular per- 
sons only to occupy or to continue operations 
in a certain field and restrictive agreements 
between parties were not involved. 


basic contracts of the utilities although they 
are subject to regulation by the Federal Power 
Commission. Much that was said on these 
subjects is pertinent here. 
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[Georgia Case Relevant] 


The decision of the Supreme Court in 
Georgia v. Penna. R. Co. [1944-1945 TRADE 
Cases { 57,344], 324 U. S. 439, is particu- 
larly apposite because it sustained the right 
of an injured party, in that case the State 
of Georgia, to seek an injunction from the 
court prohibiting a conspiracy of railroad 
carriers to fix the rates in violation of the 
antitrust acts, although the rates had been 
approved by the Interstate Commerce Com- 
mission. It was pointed out that the com- 
plainant did not seek to prevent the 
continuance of the rates but merely to en- 
join the rate fixing conspiracy. Passages in 
the opinion are descriptive of the situation 
now before this court. The court said: 


456-7, 458, 459, 460. 


“* * * But it is elementary that repeals 
by implication are not favored. Only a 
clear repugnancy between the old law and 
the new results in the former giving way 
and then only pro tanto to the extent of 
the repugnancy.” 


“* * * Tt is sufficient here to note that 
we find no warrant in the Interstate Com- 
merce Act and the Sherman Act for say- 
ing that the authority to fix joint through 
rates clothes with legality a conspiracy to 
discriminate against a State or a region, 
to use coercion in the fixing of rates, or 
to put in the hands of a combination of 
carriers a veto power over rates proposed 
by a single carrier. The type of regulation 
which Congress chose did not eliminate 
the emphasis on competition and individ- 
ual freedom of action in rate-making, 1 
Sharfman, The Interstate Commerce Com- 
mission (1931) p. 81. The Act was de- 
signed to preserve private initiative in 
rate-making as indicated by the duty of 
each common carrier to initiate its own 
rates. Arizona Grocery Co. v. Atchison, 
Te& S. FR. Co, supra (284 U. S. 370). 
If a combination of the character de- 
scribed in this bill of complaint is immune 
from suit, that freedom of action disap- 
pears. The coercive and collusive influ- 
ences of group action takes its place. A 
monopoly power is created under the 
aegis of private parties without Congres- 
sional sanction and without government 
supervision or control. 


‘ck 2 % The present bill does not seek 
to have the Court act in the place of the 
Commission. It seeks to remove from the 
field of rate-making the influences of a 
combination which exceed the limits of 
the collaboration authorized for the fixing 
of joint through rates. It seeks to put an 


end to discriminatory and coercive prac- 
tices. The aim is to make it possible for 
individual carriers to perform their duty 
under the Act, so that whatever tariffs 
may be continued in effect or superseded 
by new ones may be tariffs which are free 
from the restrictive, discriminatory, and 
coercive influences of the combination. 
That is not to undercut or impair the 
primary jurisdiction of the Commission 
over rates. It is to free the rate-making 
function of the influences of a conspiracy 
over which the Commission has no au- 
thority but which if proven to exist can 
only hinder the Commission in the tasks 
with which it is confronted.” 


[Plan to Effectuate Purposes of Each 
Act Necessary] 


Further proceedings before the Federal 
Power Commission will doubtless be neces- 
sary if it is ultimately decided that the three 
party basic contract, as well as the two 
party basic contract, is invalid; but that 
course need not involve embarrassment. 
The problem of the Commission would then 
be to devise a plan which will effectuate the 
purposes of the Federal Power Act and at 
the same time conform to the antitrust stat- 
utes. This would not seem to be an impos- 
sible or unreasonable duty to perform. As 
was said in Southern S. S. Co. v. Labor 
Board, 316 U. S. 31, 47: 


“Frequently the entire scope of congres- 
sional purpose calls for careful accommo- 
dation of one statutory scheme to another, 
and it is not too much to demand of an 
administrative body that it undertake this 
accommodation without excessive empha- 
sis upon its immediate task.” 


[No Interference with FPC Power] 


There need be no interference with the 
rate making power or the overall control of 
the Federal Power Commission. We repeat 
with respect to Safe Harbor what was said 
in regard to Penn Water in our prior 
opinions [1950-1951 Trape Cases J 62,704, 
page 64,055], 184 F. 2d 552, 568, and [1950- 
1951 Trane CASES f 62,768, page 64,281], 186 
F. 2d 934, 937: 

“Tt is not our function in this case to 
decide how far the activities of Penn 
Water and Consolidated under the basic 
contract are subject to the regulations of 
the Federal Power Commission or the 
Pennsylvania Public Utility Commission, 
either or both. * * * It may well be, 
although the present arrangement between 
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the Maryland and Pennsylvania utilities 
is invalid for the reasons set forth, that 
an interconnection of facilities and an 
interchange of electrical energy between 
them may be continued by some method 
that would meet with the approval of the 
appropriate regulatory authority and will 
not offend either the anti-trust laws or 
the utility laws of Pennsylvania.” [1950- 
1951 Trapve Cases J§ 62,704, page 64,055] 
(184 F. 2d 568) 

“Throughout the trial of this case and 
in the argument of the pending motion, 
Penn Water has reiterated its desire to 
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solidated; and in view of the close rela- 
tionship between the parties, the existence 
of interconnecting equipment and the con- 
trol over its rates by the regulatory bodies, 
there is no reason to fear that the inter- 
ests of consumers of electricity in Mary- 
land will suffer through the invalidation 
of the existing contract between the two 
utilities.” [1950-1951 TrapE CasEs {| 62,768, 
page 64,281] (186 F. 2d 937) 


[Judgment Affirmed] 
The judgment of the District Court is 


continue to supply electric energy to Con- affirmed. 


[67,209] Southwestern Bell Telephone Company v. The Dialite Dial Company, a 
co-partnership, composed of A. R. Friedkin and T. M. Taylor; A. R. Friedkin and T. M. 
Taylor. 


In the United States District Court for the Western District of Oklahoma. Civil 
No. 3687. Filed November 21, 1951. 


Sherman Antitrust Act 


Combination in Restraint of Trade—Enforcement of Tariff Provisions—Legal Purpose 
of Combination.—In an action by a telephone company to determine the right of the 
defendants to sell advertising discs for use as dial attachments on the dial phones of the 
telephone company, a cross-claim of the defendants charging that the plaintiff has com- 
bined with other telephone companies to promulgate and to enforce tariff provisions for 
the purpose of preventing the use of attachments on telephones is dismissed. The tariff 
provisions, prohibiting the attachment of advertising as well as other devices in connection 
with telephones, are necessary, reasonable, and in the public interest. A combination to 
effect a legal purpose is not prohibited by the Sherman Antitrust Act, and the facts do 
not establish such a combination as that contemplated by the Act. 


See the Sherman Act annotations, Vol. 1, § 1220.101, 1220.344, 1660.275. 
For the plaintiff: Cantrell, Carey and McCloud, Oklahoma City, Oklahoma. 


For the defendants: W. L. Kemper and Eugene Wilson, Houston, Texas; and Dudley, 
Duvall and Dudley, Oklahoma City, Oklahoma. 


Memorandum 


[Violation of Sherman Act Alleged in 
Cross-Claim] 


CHANDLER, Jr., District Judge [In full 
text]: This is an action under the Federal 
Declaratory Judgments Act (28 U.S. C. A. 
2201, et seq.) in which the plaintiff, South- 
western Bell Telephone Company, seeks a 
declaration of rights concerning the actions 
of the defendants in selling to various indi- 
viduals, within the State of Oklahoma and 
throughout the six states comprising the 
system of the plaintiff, certain metal and 
plastic discs called “Dialites” for use as 
dial attachments on the dial handsets of the 
plaintiff. The defendants as cross-plaintiffs 
assert violation by plaintiff of the Sherman 
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Antitrust Act, Title 15, U. S. C. A. Section 
1, et seq. 


[Dialites Used as Advertising Medium] 


The so-called Dialites are sold by the de- 
fendants for the admitted purpose of distri- 
bution by the purchasers, customers of the 
plaintiff, as an advertising medium, to other 
customers of plaintiff for use on telephone 
handsets of the plaintiff. It is customary 
practice for the Dialite device to carry the 
advertisers name and telephone number, 


[Tariff Provisions Prohibit Use of 
Advertising Devices] 


Plaintiff is required to file tariffs with the 
regulatory bodies in each state where plain- 
tiff operates, and with the Federal Com- 
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munications Commission. The following 
provision appears in the tariffs of the plain- 
uff as filed with the Corporation Commis- 
sion of the State of Oklahoma: 


“B. USE OF CUSTOMER-OWNED 
FACILITIES AND NON-APPROVED 
DEVICES—Customers must not use or 
permit to be used any circuit, electrical 
or mechanical apparatus or device in con- 
nection with the equipment or facilities 
furnished by the Telephone Company 
whether by physical, inductive or other 
means except as provided in this tariff or 
permit the attachment of any advertising 
devices except upon the approval of the 
Telephone Company.” 


Substantially similar provisions are con- 
tained in the tariffs filed in each of the other 
states and with the Federal Communications 
Commission. 


[Defendants Induce Breach of Contract] 


The Telephone Company furnishes facili- 
ties for the use of subscribers. It does not 
make a sale or lease of the equipment. Board 
of Public Utility Commissioners v. New York 
Telephone Company, 271 U. S. 23, 70 L. Ed. 
808. Moreover, it appears that plaintiff’s 
customers and subscribers sign service con- 
tracts, in most instances, whereby they agree 
to be bound by the tariffs filed by the Tele- 
phone Company. Defendants have knowl- 
edge of most instances, whereby they agree 
to be bound by the tariffs filed by the Tele- 
phone Company. Defendants have knowl- 
edge of these circumstances and their sales 
of Dialite devices, with this knowledge, for 
intended use on the handsets of plaintiff 
constitute repeated and continuing induce- 
ments to the customers of plaintiff to breach 
their contracts with the plaintiff. 


[Tariff Provisions in the Public Interest] 


The evidence further discloses that the 
telephone equipment is complex and delicate 
and that the Dialite device in many instances 
interferes with the operation of the dial in 
its most efficient manner. Damage to the 
telephone instrument itself has been oc- 
casioned when attempts to remove the dial 
device have been made. There is evidence 
that the Dialite device sometimes causes 
confusion as to the origin of toll calls. 
Changes in the telephone numbers of the 


Trade Regulation Reports 


Cited 1952 Trade Cases 
Southwestern Bell Telephone Co. v. Dialite Dial Co. 


67,257 


advertisers may also result in less efficient 
operation. These consequences attending 
the use of the Dialite device when taken in 
connection with the fact that the telephone 
company is deprived of the use of the dial 
center space for instructions to the users 
(such as the admonition “Wait for Dial 
Tone”) compels the conclusions that the 
tariff provisions, in this respect, are neces- 
sary, reasonable and in the public interest. 


[Plaintiff Not Estopped to Assert 
Tariff Provisions] 


There is nothing in the evidence to sus- 
tain the contention of the defendant that 
the plaintiff has acted in such manner as to 
waive or estop itself now to assert here the 
provisions of the tariffs as filed. 


[Combination To Effect Legal Purpose 
Is Lawful] 


Plaintiff has combined with the other Bell 
Telephone System companies and with the 
American Telephone and Telegraph Com- 
pany, the parent corporation, to promulgate 
and to enforce these tariff provisions for the 
purpose of preventing the use of foreign 
attachments on telephone instruments. But 
the facts do not establish such a conspiracy 
or combination in restraint of trade or com- 
merce among the several states as that con- 
templated by the Sherman Antitrust Act. 
Such an agreement to effect a legal purpose 
is not prohibited. The cross-claim of the 
defendant is, therefore, dismissed. 


[Defendants Enjoined] 


The repeated and continuing interference 
by defendants with the contractual relation- 
ship between the plaintiff and its customers 
is tortious and should be enjoined. Angle v. 
Chicago, St. Paul, Minneapolis & Omaha Ry., 
Ul OG TE ea GSE. eal Bs) (CkeeM bye 
Bitterman v. Louisville & Nashville R., 207 
Wine Sis 20591222-2358 52ie a eel Gl OO) = 
American Malting Co. v. Keitel, 209 Fed. 351, 
357-60 (2nd Cir., 1913); Brooklyn National 
League Baseball Club v. Pasquel, 66 Fed. 
Supp. 117 (E. D. Mo., 1946). 


Defendants are enjoined, therefore, from 
selling, giving away or otherwise distribut- 
ing the Dialite devices to subscribers and 
users of equipment of the plaintiff. 
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[167,210] United States v. The Mansfield Journal Company, Samuel A. Horvitz, 
Isadore Horvitz, Ralph Disler, and Erwin Maus, Jr. 


In the United States District Court for the Northern District of Ohio, Eastern 
Division. Civil No. 28253. Filed January 15, 1952. 


Case No. 1088 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Consent Decrees—Practices Enjoined—Refusal To Accept Advertisements and Dis- 
crimination, Accepting Advertisements on Condition, and Cancelling of Advertising 
Contracts—Newspaper Advertising—A newspaper is enjoined by a consent decree from 
refusing to accept advertisements for publication, or discriminating as to price, space, 
arrangement, period of insertion, or any other conditions of publication, where the reason 
for such refusal or discrimination is that the advertiser has advertised or proposes to 
advertise by any other medium; from accepting for publication any advertisement on the 
condition that the advertiser shall not use the advertising medium of any person other than 
the defendant or that the advertiser use only the advertising medium of the defendant; 
and from cancelling any advertising contract for the reason that the advertiser has adver- 
tised or proposes to advertise in any advertising medium other than the defendant’s news- 


paper. 


See the Sherman Act annotations, Vol. 1, § 1210.501, 1220.179, 1260.101, 1530.40, 1590. 


For the plaintiff: H. Graham Morison, Assistant Attorney General; Victor H. Kramer, 
Special Assistant to the Attorney General; Don C. Miller, United States Attorney; Robert 
B. Hummel, Trial Attorney; and Eugene C. Peck, II, Miles F. Ryan, Jr., and Norman H. 


Seidler, Attorneys. 
For the defendants: 


Final Judgment 
[Parties Consent To Entry of Judgment] 


McNameeg, District Judge [Ju full text]: 
Plaintiff, United States of America, having 
filed its complaint herein on May 31, 1951; 
the defendants having filed their joint and 
several answer to said complaint on June 19, 
1951; and the plaintiff and defendants by 
their attorneys having consented to the entry 
of this Final Judgment without trial of any 
issue of fact or law herein and without 
admission by the parties in respect of any 
such issue; and the Court having considered 
the matter and being duly advised; Now, 
therefore, before any testimony has been 
taken and without trial of any issue of fact 
or law herein, and upon consent of the 
parties hereto, it is hereby 


Ordered, adjudged and decreed as follows: 


I 
[Cause of Action Under Sherman Act] 


This Court has jurisdiction of the subject 
matter hereof and of the defendants herein, 
and the complaint states a cause of action 
against the defendants under Sections 1 and 
2 of the Act of Congress of July 2, 1890, 
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Charles A. Baker and Parker Fulton. 


entitled “An Act to Protect Trade and 
Commerce Against Unlawful Restraints and 
Monopolies,” as amended. 


II 
[Applicability of Judgment] 


The provisions of this judgment appli- 
cable to defendant The Mansfield Journal 
Company shall apply to it, its officers, di- 
rectors, agents, employees and attorneys 
and to those persons, if any, in active con- 
cert or participation with it or them who 
receive actual notice of this judgment by 
personal service or otherwise. 


Ill 
[Newspaper Advertising Practices Enjoined | 


Defendant, The Mansfield Journal Com- 
pany, is enjoined and restrained from: 

A. Refusing to accept for publication or 
refusing to publish any advertisement or 
advertisements or discriminating as to price, 
space, arrangement, location, commence- 
ment or period of insertion or any other 
terms or conditions of publication of adver- 
tisement or advertisements where the rea- 
son for such refusal or discrimination is, in 
whole or in part, express or implied, that 
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the person, firm or corporation submitting 
the advertisement or advertisements has 
advertised, advertises, has proposed or pro- 
poses to advertise in or through any other 
advertising medium. 


B. Accepting for publication or publish- 
ing any advertisement or making or adher- 
ing to any contract for the publication of 
advertisements on or accompanied by any 
condition, agreement or understanding, ex- 
press or implied: 


1. That the advertiser shall not use the 
advertising medium of any person, firm 
or corporation other than defendant The 
Mansfield Journal Company; 

2. That the advertiser use only the 
advertising medium of defendant The 
Mansfield Journal Company; 

C. Cancelling, terminating, refusing to 
renew or in any manner impairing any 
contract, agreement or understanding, in- 
volving the publication of advertisements, 
between the defendants, or any of them, 
and any person, firm or corporation for the 
reason, in whole or in part, that such per- 
son, firm or corporation «dvertised, adver- 
tises or proposes to advertise in or through 
any advertising medium other than the 
newspaper published by the corporate de- 
fendant. 


IV 


[Notice of Judgment To Appear in 
Newspaper] 


Commencing fifteen (15) days after the 
entry of this judgment and at least once 
a week for a period of twenty-five weeks 
thereafter the corporate defendant shall 
insert in the newspaper published by it a 
notice which shall fairly and fully apprise 
the readers thereof of the substantive terms 
of this judgment and which notice shall be 
placed in a conspicuous location. 


Vv 


[Maintenance of Records and Notices 
Required 


Defendant The Mansfield Journal Com- 
pany and the individual defendants are or- 
dered and directed to: 

A. Maintain for a period of five (5) 
years from the date of this judgment, all 
books and records, which shall include all 
correspondence, memoranda, reports and 
other writings, relating to the subject mat- 
ter of this judgment; 
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B. Advice in writing within ten (10) 
days from the date of this judgment any 
officers, agents, employees, and any other 
persons acting for, through or under de- 
fendants or any of them of the terms of 
this judgment and that each and every such 
person is subject to the provisions of this 
judgment. The defendants shall make readily 
available to such persons a copy of this 
judgment and shail inform them of such 
availability. 


VI 
[inspection and Compliance] 


For the purpose of securing compliance 
with this judgment, and for no other pur- 
pose, any duly authorized representative or 
representatives of the Department of Jus- 
tice shall, upon written request of the At- 
torney General or an Assistant Attorney 
General, and on notice reasonable as to 
time and subject matter made to the princi- 
pal office of The Mansfield Journal Com- 
pany, and subject to any legally recognized 
privilege, be permitted: 

A. Access during the office hours of said 
corporate defendant to all books, ledgers, 
accounts, correspondence, memoranda, and 
other records and documents in the pos- 
session or under the control of said corpo- 
rate defendant relating to any matters 
contained in this judgment; 


B. Subject to the reasonable convenience 
of said corporate defendant and without 
restraint or interference from defendants, 
to interview officers or employees of said 
defendants, who may have counsel present, 
regarding such matters, provided, however, 
that no information obtained by the means 
provided in this Section VI shall be di- 
vulged by the Department of Justice to any 
person other than a duly authorized repre- 
sentative of such Department, except in the 
course of legal proceedings in which the 
United States is a party, or as otherwise 
required by law. 


VII 
[Jurisdiction Retained] 


Jurisdiction of this cause is retained for 
the purpose of enabling any of the parties 
to this judgment to apply to the Court at 
any time for such further orders and direc- 
tions as may be necessary or appropriate in 
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relation to the construction of, or carrying VIII 

out of this judgment for the amendment [Judgment Against Defendants for Costs] 

or modification of any of the provisions f eee 

thereof, or the enforcement of compliance Judgment is entered against the defend- 

therewith and for the punishment of vio- ants for all costs to be taxed in this pro- 

lations thereof. ceeding. 


[7 67,211] Automatic Canteen Co. of America v. Federal Trade Commission. 


In the United States Court of Appeals for the Seventh Circuit. No. 10239. October 
Term, 1951, January Session, 1952. Dated January 18, 1952. 


Petition for review of an order entered by the Federal Trade Commission. 


Clayton Antitrust Act and Robinson-Patman Price Discrimination Act 


Petition for Review—Exclusive-Dealing Contracts—Mutuality of Contracts.—A Federal 
Trade Commission order prohibiting the use of exclusive-dealing contracts in the leasing 
of automatic vending machines and in the sale of candy products is affirmed and enforce- 
ment granted. The order is not defective for failure to join petitioner’s lessees as parties 
to the proceeding on the ground that the mutuality of the contracts is destroyed and the 
lessees deprived of valuable contractual rights when the covenants prohibited were inserted 
for the benefit of the lessor, and were of such a restrictive character that no right of 
the lessee could be injuriously affected by the order. 


The condition that the lessees use only petitioner’s candy products is unlawful since 
the actual effect of this condition was to foreclose competitors from a substantial share 
of the market as to both lines of competitor’s business. This portion of the order does 
not interfere with the petitioner’s contractual rights in that its provisos furnish ample 
safeguard for the protection of petitioner’s good will and right to compensation. 


See the Clayton Act annotations, Vol. 1, { 2023.742; and the Robinson-Patman Act 
annotations, Vol. 1, 2217.12. 


Liability of Buyer—Burden of Proof—Impossibility of Proof Cannot Be Assumed.— 
An order of the Federal Trade Commission prohibiting a buyer of candy products from 
knowingly inducing and receiving any discrimination in the price by inducing and receiving 
a net price from any seller known by the petitioner buyer to be below the net price at 
which such candy is sold by the seller to other customers, in violation of Section 2 (f) 
of the amended Clayton Act, is affirmed and enforcement granted. Where it is found 
that the buyer informed prospective sellers of the prices and terms which would be 
acceptable to it without consideration of cost; that the buyer knew that many of the 
prices paid by competitors were higher than those it sought and did receive; and that 
the prices paid by the seller were lower than those paid by its competitors, the buyer 
is required to rebut the prima facie case by showing that such price differentials are 
based on cost differences to the seller. The Federal Trade Commission is not required 
to prove the absence of cost justification to sustain its charges. The requirement that 
the buyer prove his seller’s cost justification is not a denial of due process by imposing 
an impossible burden of proof upon the buyer and this defense is not available to him 
in the present case, since the buyer’s only answer to the charge was a general denial 
and, at the close of the Commission’s case, a motion to dismiss. Therefore, the buyer 
has laid no foundation for its assertion that cost justification was impossible of proof 
by a buyer and that a construction of Section 2 (f) requiring a buyer to sustain the 
burden of such proof would be a violation of due process. 


See the Clayton Act annotations, Vol. 1, § 2217. 


FTC Entitled to Enforcement Order on Cross Petition—The Federal Trade Com- 
mission is entitled to an enforcement order on a cross petition to petitioner’s petition 
for review of a cease and desist order prohibiting use of exclusive-dealing contracts in the 
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leasing of candy vending machines, in the absence of a showing that violation of the 


order has occurred or is imminent. 


See the Clayton Act annotations, Vol. 1, § 2031. 


For the petitioner: L. A. Gravelle, Edward F. Howrey, Washington, D. C.; J. 
Arthur Friedlund, Emil N. Levine, Elmer M. Leesman, Chicago, III. 


For the respondent: W. T. Kelley, James W. Cassedy, Washington, D. C. 


Affirming and enforcing Federal Trade Commission cease and desist order in Dkt. 


4933. 


Before Kerner, Durry, and LInbLey, Circuit Judges. 


[Petition for Review Sought] 


KERNER, Circuit Judge [Jn full text]: 
Petitioner is engaged in the two-fold busi- 
ness of developing and leasing automatic 
vending machines and in the purchase of 
candy, gum, nuts and other confectionery 
products for resale to its distributors who 
in turn distribute them to the public by 
means of the vending machines. It seeks 
review of an order of the Federal Trade 
Commission directing it to cease and desist 
from certain discriminatory practices related 
to both aspects of its business. The Federal 
Trade Commission, by cross petition, seeks 
affirmance and enforcement of the order. 


[Violation Charged in Counts I and IT] 


The complaint was in two counts. Count 
I charged violation of §3 of the Clayton 
Act, 15 U.S. C. § 14, by the use of exclusive- 
dealing contracts in the leasing of the vend- 
ing machines. Count II charged violation 
of §2 (£) of the Clayton Act as amended by 
the Robinson-Patman Act, 15 U. S. C. §13 
(f), by knowingly inducing and knowingly 
receiving price discriminations in connection 
with its purchases of gum, nuts and confec- 
tionery products in the course of commerce. 
Petitioner’s only answer was a general denial 
of any violation of the Act as charged in 
either count. At the close of the Commis- 
sion’s case it moved to dismiss the com- 
plaint and, upon denial of its motion, it 
offered no evidence in response. 


[Commission's Findings] 


The Commission found that petitioner had 
been for nearly twenty years engaged in 
purchasing nationally known candy and other 
products of standard weight and quality 
from many manufacturers and producers 
throughout the country and in reselling 
them, principally as a wholesaler, to lessees 
of its automatic, coin-operated vending ma- 
chines. It had also been engaged in the 
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development of such machines, called can- 
teens, although it did not manufacture them. 
Its system was to lease the machines to 
“distributors” who became its sole customers 
for the confectionery products in which it 
dealt. The machines were generally located 
in offices, factories, and other commercial 
establishments. As of January 1946, it 
owned 230,150 machines which were leased 
to 83 distributors located in 112 separate 
territories in 33 states and the District of 
Columbia. Under the terms of the lease 
contracts the distributors bound themselves 
not to use any vending machines other than 
those of petitioner during the term of the 
contract and for five years after termination, 
not to sell in the machines any products 
other than those purchased from petitioner, 
and not to sell any such products except in 
the machines. 

The Commission found that the effect of 
petitioner’s exclusive-dealing contracts had 
been to substantially lessen competition or 
tend to create a monopoly in both lines of 
commerce in which it was engaged, namely, 
the sale and purchase of packaged merchan- 
dise suitable for distribution in automatic 
vending machines, and the dealing in the ma- 
chines. Thus competition was substantially 
lessened between petitioner’s suppliers and 
their competitors who were unable to sell to 
petitioner, between petitioner and its com- 
petitors, and between its distributors and 
their competitors, and this, in turn, tended 
to create a monopoly in petitioner, its dis- 
tributors, and certain manufacturers and 
processors. The contracts had a similar 
effect as between petitioner and vending 
machine manufacturers. 


The Commission found that petitioner had 
knowingly induced and knowingly received 
lower prices from its suppliers than the 
prices paid by its competitors for similar 
products; that the prices paid by petitioner 
were from 1.2% to 33% lower than those 
paid by its competitors; and that it received 
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such differentials from about 80 of its 115 
suppliers. Petitioner made no attempt to 
show cost justification as to any of these 
differentials. The Commission further found 
that petitioner had attained a dominant posi- 
tion in the sale and distribution of the prod- 
ucts it dealt in through and by means of the 
vending machines, with sales through the 
machines expanding from $1,937,117 in 1936 
to $14,253,547 in 1944, which expansion the 
Commission attributed largely to its exclu- 
sive-dealing contracts and its reception of 
lower prices in the purchase of its goods. 


[Commission’s Conclusions] 


The Commission concluded that petitioner 
was guilty of the violation charged and ac- 
cordingly entered its order that petitioner 
cease and desist: 


1. From entering into, enforcing or con- 
tinuing in operation the exclusive-dealing 
contracts described, 


“Provided, however, that nothing con- 
tained in the preceding paragraphs * * 
shall be construed as prohibiting re- 
spondent from entering into any contract 
* * with any lessee * * which provides 
for payment to the respondent of such 
compensation as it may desire for the 
use of its automatic vending machines, 
* * for protection of quality and salability 
of products sold through its said vend- 
ing machines, or provides for protection 
of respondent’s franchise territories and 
distribution, of its good will and trade 
name, of its rental and additional in- 
come, of the development and retention 
of its business in its distributors’ terri- 
tory, and of the public, when none of 
such provisions are in conflict with the 
prohibitions set forth herein.” 


2. In connection with the purchase of 
confectionery products, gum and nuts, 


“From Knowingly inducing or know- 
ingly receiving * * any discrimination 
in the price of such products, by directly 
or indirectly inducing [or] receiving * * 
a net price from any seller known by 
respondent or its representatives to be 
below the net price at which said prod- 
ucts of like grade and quality are being 
sold by such seller to other customers, 
where the seller is competing with any 
other seller for respondent’s business, 
or where respondent is competing with 
other customers of the seller; provided, 
however, that the foregoing shall not 
be construed to preclude the respondent 
from defending any alleged violation of 
this order by showing that a lower net 
price received or accepted from any 
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seller makes only due allowance for dif- 
ferences in the cost of manufacture, sale, 
or delivery resulting from the differing 
methods or quantities in which such 
commodities are by such seller sold or 
delivered to respondent.” 


[Part of Order Challenged] 


Petitioner challenges the order as to Count 
I on the grounds: That it is defective for 
failure to join petitioner’s lessees as parties, 
thus destroying valuable contractual rights 
in their absence; and that the condition 
that the lessees use only petitioner’s mer- 
chandise in the canteens is a lawful one. 


[Contracts Analyzed | 


Petitioner analyzes the offending contracts 
as providing for (1) nominal rental, (2) ex- 
clusive territory for distributors, (3) exclu- 
sive use of petitioner’s canteens, and (4) 
exclusive purchases of merchandise from 
petitioner for use in the canteens, and it 
contends that destruction of (3) and (4) 
destroys the mutuality of the contracts, 
thereby destroying the contracts and thus 
stripping the lessees of valuable contract 
rights and injuriously affecting them in their 
absence. On this point petitioner relies on 
two decisions of this court, Fruit Growers’ 
Express Inc. v. Federal Trade Commission, 
274 Fed. 205 (certiorari granted, 257 U: S. 
627, and dismissed by stipulation on motion 
of the Solicitor General, 261 U. S. 629), and 
Sinclair Refining Co. v. Federal Trade Com- 
mission, 276 Fed. 686, affirmed, 261 U. S. 
463. While the cases do appear to furnish 
authority for petitioner’s contention on this 
point, we do not feel impelled to follow them 
in view of the difference in the factors which 
appear to have impressed this court in an- 
nulling the orders there involved. Moreover, 
we note that petitioner’s analysis omits 
reference to other important provisions of 
the contract which favor the lessor, namely, 
the guarantee by the lessee of an average 
monthly sales volume comparable to the 
national average sales volume for the same 
month, and the right of the lessor to termi- 
nate the contract upon default by the lessee 
in any condition therein, and a covenant 
that, upon termination of the lease, the 
lessee shall not engage in the distribution 
of any merchandise in the territory by means 
of vending machines for a period of five 
years. Under the rule in United Shoe Ma- 
chinery Corp. v. U. S., 258 U. S. 451, 456, 


the lessees were not indispensable or even 
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necessary parties to the proceedings. “The 
covenants enjoined were inserted for the 
benefit of the lessor, and were of such re- 
Strictive character that no right of the lessee 
could be injuriously affected by the injunc- 
tion.” Petitioner seeks to distinguish this 
case on the basis of the total absence of any 
mutuality of consideration. We find no 
merit in this attempted distinction. And we 
note that this case was decided after the 
two decisions of this court, hence not avail- 
able to it on the question of parties. 


With respect to the asserted legality of 
the condition, petitioner again refers to the 
Sinclair case as affirmed, 261 U. S. 463. 
However, we think the distinction between 
the elements of the contract considered con- 
trolling by the Supreme Court there (see 261 
U. S. 463 at 474) and those of the contract 
here involved (including those omitted by 
petitioner) make it better authority for up- 
holding the order than for setting it aside. 
See also Standard Oil Co. v. United States 
[1948-1949 Trape CAsEs § 62,432], 337 U. S. 
293; International Salt Co. v. United States 
[1946-1947 Trane CAsEs § 57,635], 332 U. S. 
392. And there certainly can be no question 
on this record but that the actual effect of 
the conditions was to foreclose competitors 
from a substantial share of the market as to 
both lines of petitioner’s business. As the 
Commission pointed out, with respect to the 
products distributed, competitive jobbers and 
wholesalers cannot sell to these lessees who 
operate over 200,000 of petitioner’s vending 
machines, and manufacturers who do not 
sell to petitioner but might sell to its lessees 
are also shut out of the competition with 
petitioner. This constitutes a very substan- 
tial interference with competition. More- 
over, we are convinced that this portion of 
the order does not constitute an interference 
with petitioner’s rights in view of the fact 
that its provisos furnish ample safe-guard 
for the protection of petitioner’s goodwill 
and right to compensation. 


[Question as to Burden of Proof] 


We are informed by counsel that the peti- 
tion to review the Count II portion of the 
order presents the first court test of a buyer’s 
liability under §2 (f) of the Act although 
there have been numerous proceedings there- 
under before the Commission. The principal 
question raised relates to the burden of 
proof. Petitioner contends that the Robin- 
son-Patman Act which permits price differ- 
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entials based on cost differences does not 
require a buyer to prove his seller’s cost 
justification, and if it be construed to do 
so, such construction imposes so heavy a 
burden on the buyer as to amount to a 
deprivation of due process as well as elimi- 
nating cost justification from the Act. 


[Pertinent Sections of Robinson-Patman 
Act Quoted] 


For a proper understanding of the issues 
it is necessary to read subsections (a), (b), 
and (f) of § 2 together. 

Section 2 (a) makes it unlawful for any 
person engaged in commerce, in the course 
of such commerce, to discriminate in price 
between different purchasers of commodities 
of like grade and quality where the effect 
of such discrimination may be substantially 
to lessen competition, provided that nothing 
contained therein shall prevent differentials 
which make only due allowance for differ- 
ences in cost of manufacture, sale or delivery 
resulting from differing methods or quan- 
tities in sale or delivery. 


Section 2 (b) provides that upon proof 
of a discrimination the burden of rebutting 
the prima facie case thus made by showing 
justification 


“shall be upon the person charged with 
a violation of this section, and unless 
justification shall be afirmatively shown, 
the Commission is authorized to issue 
an order terminating the discrimination: 
Provided, however, That nothing con- 
tained in sections 12, 13 * * * of the 
title shall prevent a seller rebutting the 
prima facie case thus made by showing 
that his lower price * * * to any pur- 
chaser * * * was made in good faith 
to meet an equally low price of a com- 
petitor * * *,” 

Section 2 (f) provides that it shall be 
unlawful for any person “engaged in com- 
merce, in the course of such commerce, 
knowingly to induce or receive a discrimina- 
tion in price which is prohibited by this 
section.” 


[Construction of Language Discussed] 


We find no basis in the language of the 
three subsections for a distinction in their 
scope as between buyers and sellers. It has 
now been established that in a proceeding 
under the Act, once the Commission has 
established the fact of a price differential in 
the sale of like products in commerce tend- 
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ing to lessen competition or create a monop- 
oly, the burden rests upon the seller of such 
products to justify the discrimination by 
the means provided in subsection (a) or (b). 
In other words, §2 (a) prohibits the dis- 
criminations unless they can be justified, 
and, as the Court pointed out in Federal 
Trade Commission v. Morton Salt Co. {1950- 
1951 TrAvE CASES J 62,247], 334 U. S. 37, 44, 
“the general rule of statutory construction 
that the burden of proving justification or 
exemption under a special exception to the 
prohibitions of a statute generally rests on 
one who claims its benefits, requires that 
respondent undertake this proof under the 
proviso of §2 (a).” Petitioner concedes, as 
it must, that “in a proceeding against a seller 
under §2 (a), the seller has the burden of 
proof to show that he comes within the 
proviso.” But §2 (f) makes it equally un- 
lawful for a buyer to knowingly induce or 
receive any discrimination prohibited by the 
section, and we see no escape from the con- 
clusion that this places precisely the same 
burden of proving cost justification upon 
the buyer, once the Commission establishes 
knowing inducement or receipt of a price 
discrimination otherwise illegal. ‘The two 
sections are in all respects parallel. * * * 
The discrimination in price which it is un- 
lawful for a seller to grant under Section 
2 (a) is the same discrimination in price 
which it is unlawful for a buyer knowingly 
to receive under Section 2 (f) * * *.” Austin, 
Price Discrimination and Related Problems 
Under the Robinson-Patman Act, American 
Law Institute (1950) pp. 150, 151. 


[Proof of Absence of Cost Justification 
Not Required] 


This construction of the section is further 
borne out by the language of subsection (b) 
imposing the burden of rebutting the prima 
facie case by showing justification, not upon 
the seller, but upon the person charged with 
violation of the section, although it further 
provides that the seller may rebut by show- 
ing that the lower price was made in good 
faith to meet a competitive low price. Peti- 
tioner cannot say that this apparently care- 
ful choice of language was meaningless, as 
it would be under its theory. Hence we 
cannot agree that in order to sustain its 
charges under §2 (f) the Commission was 
required to prove the absence of cost justi- 
fication. 
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[Impossibility of Proof May Not Be 
Assumed | 


Petitioner further contends that such a 
construction of the section constitutes a 
denial of due process by imposing an im- 
possible burden of proof upon it. However, 
we think that defense is not available to 
petitioner on the record in this case. Its 
only answer to the charge was a general 
denial and, at the close of the Commission’s 
case, a motion to dismiss. It thus laid no 
foundation for its assertion before this court 
that cost justification was impossible of 
proof by a buyer and that a construction 
of $2 (f) requiring a buyer to sustain the 
burden of such proof would be a violation 
of due process. It is not enough just to 
assert that proof is not available, or is im- 
possible. Tennessee Consolidated Coal Co. 
v. Comm., 117 F. 2d 452. As the Court said 
in Anniston Mfg. Co. v. Davis, 301 U.S. 337, 
352, 353, “Impossibility of proof may not be 
assumed, * * * Whether or not any such 
impossibility of determination will exist is 
a question which properly should await the 
ascertainment of the facts.” And when peti- 
tioner chose not to introduce any evidence as 
to the facts it may not now say that the 
defense allowed by the Act is useless or 
impossible of proof. It is no doubt true that 
it is more difficult for a buyer to establish his 
seller’s cost justification than it is for the 
seller from whom he bought. But we cannot 
say that it is unreasonable or arbitrary to 
expect a buyer who induces or knows that 
he is receiving prices substantially lower 
than his competitors to make some good 
faith effort to ascertain that such lower 
prices are justified by lower costs in the 
sales to him. Nor can we assume that 
the Commission will be so arbitrary or un- 
reasonable as to the quantum of proof re- 
quired of the buyer in a proceeding under 
§ 2 (f) as to deprive him of due process. 


[Findings Supported By Substantial 
Evidence | 


Petitioner also contends that two findings 
of the Commission are not supported by 
substantial evidence: (1) That it informed 
prospective suppliers of the prices and terms 
which would be acceptable to it without 
consideration of costs; and (2) that it knew 
that many of the prices paid by competi- 
tors were higher than those it sought to 
induce and did receive in so far as that 
meant knowledge of net prices actually paid 
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by competitors. We have examined the 
record and find that it supports both find- 
ings. 


[Enforcement Order Justified] 


One further question remains, raised by 
petitioner for the first time in its reply 
brief, whether the Commission is entitled 
to an enforcement order on cross petition 
to petitioner’s petition to review, in the 
absence of a showing that violation of the 
order has occurred or is imminent. The 
Court of Appeals for the Second Circuit 
recently decided this question adversely to 
the Commission. Ruberoid Co. v. Federal 
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Trade Commission [1950-1951 Trape CASEs 
62,910], 191 F. 2d 294. We regret that 
We cannot agree with the reasoning and con- 
clusion of that eminent court in denying 
enforcement. We are in accord with the 
conclusion of Judge Clark, dissenting, and 
the reasons stated by him, that the court 
of appeals does have the jurisdiction and 
the duty to order enforcement on the cross 
petition of the Commission. We deem it 
unnecessary to restate or amplify those 
reasons, 


[Order Affirmed] 


Order affirmed; enforcement granted. 


[] 67,212] B. W. Dyer and Company v. MacKay and Turner Brothers, Inc. 


In the Supreme Court of New York County, State of New York. Special Term, 
Part X. 127 N. Y. L. J. 326. Dated January. 24, 1952. 


New York Antitrust (Donnelly) Act 


State Laws—Contracts in Restraint of Trade—Employment Contract Restricting 
Employee’s Right to Solicit Customers and to Engage in Competing Business.—An 
employment contract between a sugar broker and a salesman, in which the employee 
salesman agreed not to solicit any of the broker’s customers or potential customers wher- 
ever they might be located unless the salesman was at the time in the employ of the 
broker and in which he agreed not to engage directly or indirectly in the sugar brokerage 
business within one hundred and fifty miles of New York City for a period of two years 
after the termination of his employment, is a contract in restraint of trade and personal 
liberty, contrary to the public policy of the State of New York and, therefore, void and 
unenforceable. The broker’s action to restrain the salesman from breaching the above 
restrictions is therefore dismissed, and the broker’s claim for relief against the present 
employer of the salesman for participating in the alleged breach is denied on the ground 
that the contract was void and unenforceable and on the ground that there is nothing in 
the record to indicate that the salesman and his present employer conspired to harm the 
broker. 


See the State Laws annotations, Vol. 2, J 8615. 


For the plaintiff: Gammans and Goldin, New York, N. Y. 


For the defendants: James E. Duross, New York, N. Y., for MacKay; and Parsons, 
Closson and McIlvaine, New York, N. Y., for Turner Brothers, Inc. 


as a party defendant because of its alleged 
participation in the purported breach of de- 
fendant MacKay’s contract of employment 
with plaintiff. 


[Action to Enjoin Breach of 
Employment Contract] 


WASSERVOGEL, Special Referee [Jn full text 
except for omissions indicated by asterisks]: 
Plaintiff seeks to enjoin and restrain the 
defendant MacKay, a former employee, 
from soliciting any of its customers and 
from engaging in the sugar brokerage busi- 
ness and the molasses brokerage business 
within 150 miles of New York City. Turner 
Brothers, Inc., sugar brokers, were joined 


| Employee's Right to Engage in 
Business Restricted | 


The defendant MacKay (hereinafter re- 
ferred to as MacKay) was employed by 
plaintiff as a salesman in its sugar broker- 
age business from 1935 until April 21, 1950. 
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The employment of MacKay was on a 
yearly basis, terminable by either party on 
one month’s written notice to the other. 
Pursuant to the provisions of the contract 
of employment between plaintiff and 
MacKay the latter agreed that, unless in 
the employ of plaintiff, he would not solicit 
any of its “customers or potential custom- 
ers’ wherever they may be located nor 
would he “engage directly or indirectly in 
the sugar brokerage business within 150 
miles of New York City, as a principal or 
otherwise, until the expiration of two years 
from the date of the termination of (his) 
employment.” 


[Contract Terminated—Enters 
Similar Business| 


On April 17, 1950, MacKay gave plaintiff 
thirty-day verbal notice of the termination 
of his employment. On April 19, 1950, he 
confirmed such notice in writing. On April 
21, 1950, plaintiff and MacKay agreed to 
make the resignation effective immediately. 
On or about May 1, 1950, MacKay entered 
into the employ of the defendant Turner 
Brothers, Inc. (hereinafter referred to as 
Turner Brothers) which, like plaintiff, was 


engaged in the sugar brokerage business. 


[Public Policy—Antitrust Law] 


The public policy of this state holds com- 
petent contracting parties to the terms of 
agreements entered into by them in the ab- 
sence of fraud or other extenuating circum- 
stances. There is, however, a counter public 
policy which proscribes any. contract that 
would bring about an unreasonable restric- 
tion of the liberty of a man to earn his 
living or exercise his profession or calling 
(Simons v. Fried, 302 N. Y., 323). An ex- 
ample of such proscription is set forth in 
the legislative edict contained in section 340 
of the General Business Law which pro- 
vides: 


“1, Every contract, agreement, arrange- 
ment or combination whereby 


“Competition or the free exercise of 
any activity in this state in the manufac- 
ture, production, transportation, market- 
ing or sale in this state or in the supply 
or price of any such article, product, 
commodity, service, transportation or 
trade practice, is or may be restrained or 
prevented, or whereby 

“For the purpose of creating, estab- 
lishing, maintaining a monopoly or unlaw- 
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fully interfering with the free exercise of 
any activity within this state in the manu- 
facture, production, transportation, mar- 
keting or sale of any such article, product, 
commodity or service, the free pursuit in 
this state of any lawful business, trade or 
occupation is or may be restricted or pre- 
vented, is hereby declared to be against 
public policy, illegal and void. is 

fa ue 


[Exceptional Case in Equity Not 


Established] 
Plaintiff has failed to establish that there 
was anything extraordinary, unique or 


special in the nature of the work and serv- 
ices rendered by MacKay. There were no 
patents, trade secrets, formulae or other 
confidential information involved in the na- 
ture of MacKay’s employment which would 
support plaintiff’s request for injunctive re- 
lief (Frederick Brothers Artists Corpn vw. 
Yates, 271 App. Div., 69, 71). The record 
clearly establishes that there is apparently 
no customer in the sugar industry who was 
not known to be a customer or potential 
customer of every one of plaintiff's com- 
petitors. Moreover, it is significant to note 
that when MacKay left plaintiff's employ, 
the customers whom he had been soliciting 
and servicing were all turned over to other 
agents and salesmen in plaintiff’s office. 
Likewise, plaintiff made no effort upon the 
trial of this action to prove that it had 
sustained any special damage as a result of 
MacKay’s purported breach of contract. 


[Contract Is in Restraint of Trade] 


It is undoubtedly a fact that MacKay 
had profited by the experience which he 
obtained during the fifteen years in which 
he was in plaintiff's employ. To use this 
acquired experience and skill elsewhere con- 
stitutes no legal wrong or cause for redress 
(Clark Paper & Mfg. Co. v. Stenacher, 
supra). Experience, competency and effi- 
ciency in selling sugar are qualifications 
which can hardly be classed as so rare and 
extraordinary as to require injunctive relief 
by a court of equity. In the opinion of the 
court, MacKay was just an ordinary sales 
employee. It necessarily follows that the 
restrictive covenants contained in his con- 
tract of employment were so unreasonable 
as to make the contract one in restraint of 
trade and personal liberty, contrary to the 
public policy of this state and, therefore, 
void and unenforcible. 
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[Conspiracy Not Established] 


For these reasons and inasmuch as there 
is nothing in the record which warrants the 
conclusion that the two defendants con- 
spired to harm plaintiff, the relief requested 
by plaintiff against Turner Brothers, like- 
wise, must be denied. It clearly appears 
from the record that plaintiff knew of 
MacKay’s intention to enter the employ of 
Turner Brothers prior to his resignation 
from its employ. Furthermore, it was not 
until April 28, 1950, which was after Mac- 
Kay left plaintiff's employ, that Turner 
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Brothers had any knowledge of any con- 
tract or restrictive covenants in a contract 
between MacKay and the plaintiff. 


[Complaint Dismissed | 


Judgment is rendered for the defendants 
dismissing the complaint on the merits. 

Submit decree in accordance with the 
foregoing within ten days on three days’ 
notice. 

The above constitutes the decision of the 
court as required by section 440 of the Civil 
Practice Act. 


[67,213] Howard Hughes v. United States. 


In the Supreme Court of the United States. 
February 4, 1952. 


On appeal from the United States District Court for the Southern District of New 
York. 


Case No. 434 in the Antitrust Division of the Department of Justice. 


No. 86. October Term, 1951. Dated 


Sherman Antitrust Act 


Consent Decrees—Provision Requiring Divorcement of Business Interests—Con- 
struction of Provision as to Stockholder—Modification of Provision Without a Judicial 
Determination—Stockholder’s Rights—A company engaged in the production, distribu- 
tion, and exhibition of motion pictures was required by a consent decree to divorce its 
production and distribution interests from its exhibition interests by transferring each of 
such interests to two independent holding companies. Upon formation of the two new 
companies, the company was to be dissolved and the former stockholders were to become 
owners of the stock of the new companies. A stockholder of the company agreed to a 
provision in the consent decree requiring him to “either” (A) sell his stock in one or the 
other of the two new companies, “or” (B) deposit such stock with a trustee under a vot- 
ing trust arrangement to remain in force until he shall have sold his stock in one of the 
companies, Where such a stockholder chose to deposit his stock with a trustee and the 
court approved of the trust arrangement, a subsequent order of the court cannot require 
him to sell such stock without a finding of fact and a judicial determination that such a 
compulsory divestment of stock is necessary to preserve competition and to prevent 
monopoly. The subsequent court order was a substantial modification of the original 
decree. By the use of the words “either/or,” the stockholder was given the alternative 
of selling his stock or not selling his stock, and the alternative chosen by the stockholder 
cannot be construed as requiring him to sell his stock. 


See the Sherman Act annotations, Vol. 1, J 1540, 1580, 1580.23, 1610.450, 1610.551. 
For the appellant: John H. Dorsey and Francis J. O’Hara, Jr., Washington, D. C. 
For the appellee: Philip B. Perlman, Solicitor General, Washington, D. C. 


For a prior opinion of the U. S. Supreme Court and for a consent decree of the 
U. S. District Court, Southern District of New York, see 1948-1949 Trade Cases {| 62,244, 
62,335. 


[Appeal from Order Requiring Sale of Stock] 


Mr. Justice Biack delivered the opinion 
of the Court [Jn full text]: A three-judge 
District Court has construed certain pro- 
visions of a Sherman Act consent decree 


as compelling the sale of certain moving 
picture stocks owned by the appellant 
Hughes. This case is properly here on 
appeal from an order entered to compel 


the sale. 15 U. S. C. (Supp. IV) § 29. 
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Hughes v. U.S. 
[Antitrust Consent Decree Orders 1 per cent. He and government represen- 


Divorcement] 


These antitrust proceedings were origin- 
ally brought by the United States against 
Radio-Keith-Orpheum Corporation and other 
moving picture producers, distributors, and 
exhibitors. From the District Court’s judg- 
ment in the case both the Government and 
defendants appealed. We affirmed in part 
and reversed in part. United States v. Para- 
mount Pictures, Inc. [1948-1949 TRaDE CASES 
7 62,2441, 334 U. S. 131. We remanded the 
case to the District Court leaving it free 
to consider whether it was necessary to 
require the production and distribution 
companies to divest themselves of all own- 
ership and interest in the business of ex- 
hibiting pictures. Thereafter a consent decree 
was entered containing detailed provisions 
for complete divorcement of R. K. O.’s 
production-distribution assets from its the- 
ater assets. To accomplish this, R. K. O. 
was to form two new holding companies: 
one, the “New Picture Company,’ was to 
take over all R. K. O. subsidiaries engaged 
in production and distribution; the other, 
the “New Theater Company,’ was to own 
and control R. K. O. subsidiaries which 
operated theaters. Upon formation of the 
new companies, R. K. O. was to be dis- 
solved. Former stockholders were to be- 
come the owners of all the capital stock of 
the two new companies. 


[Stockholder Ordered to Sell Stocks in 
Either of the New Companies] 


A factor considered in connection with 
this divorcement was that Howard R. 
Hughes, appellant here, owned 24 per cent 
of the common stock of R. K. O. No other 
person or corposation owned as much as 


tatives agreed on terms to meet this situa- 
tion. Their agreement was embodied in 
the consent decree, becoming section V. 
This section of the decree, set out below,* 
is the center of the present controversy. 
It provides that Hughes may “either” (A) 
sell his stock in one or the other of the 
two newly formed companies, “or” (B) de- 
posit such stock with a court-designated 
trustee under a voting trust agreement to 
remain in force until Hughes shall have 
sold his stock in one of the companies. 
Hughes chose not to sell any stock, and he 
and the United States agreed on a trustee 
and the terms of a voting trust, which 
agreement was approved by a court order. 
Later, by motion the United States sought 
a court order forcing the trustee to sell 
Hughes’ stock. Without evidence or find- 
ings of fact, and over Hughes’ protests, 
the District Court amended its order ap- 
pointing a trustee by providing that “if the 
stock trusteed shall not have been disposed 
of by Howard R. Hughes by February 20, 
1953, the trustee shall dispose of such 
stock within two years thereafter.” Appel- 
lant Hughes urges that it was error to 
order his stock sold in so summary a 
manner. 


[Consent Decree Does Not Require Stock- 
holder to Sell Under Alternative Selected] 


First. The Government argues that sec- 
tion V should be read as compelling Hughes 
to sell his stock within a reasonable time. 
We hold that the language of the section 
imposes no such requirement. A reading 
of the either/or wording would make most 
persons believe that Hughes was to have 
a choice of two different alternatives. Hughes 


*““V. Howard R. Hughes represents that he 
now owns approximately 24 percent of the com- 
mon stock of Radio-Keith-Orpheum Corporation. 
Within a period of one year from the date 
hereof, Howard R. Hughes shall either: 

“A. Dispose of his holdings of the stock of 
(1) the New Picture Company, or (2) the New 
Theater Company, as he may elect, to a pur- 
chaser or purchasers who is or are not a de- 
fendant herein or owned or controlled by or 
affiliated with a defendant in this cause; or 

“B. Deposit with a trustee designated by the 
court all of his shares of the New Picture 
Company or the New Theater Company, as he 
may elect, under a voting trust agreement 
whereby the trustee shall possess and be en- 
titled to exercise all the voting rights of such 
shares, including the right to execute proxies 
and consents with respect thereto, Such voting 
trust agreement shall thereafter remain in 
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force until Howard R. Hughes shall have sold 
his holdings of stock of the New Picture Com- 
pany or the New Theater Company to a pur- 
chaser or purchasers who is or are not a 
defendant herein or owned or controlled by or 
affiliated with a defendant herein, and upon 
such sale and transfer such voting trust agree- 
ment shall automatically terminate. Such trust 
shall be upon such other terms or conditions, 
including compensation to the trustee, as shall 
be prescribed by the Court. During the period 
of such voting trust, Howard R. Hughes shall 
be entitled to receive all dividends and other 
distributions made on account of the trusteed 
shares, and proceeds from the sale thereof, 

“For the purpose of evidencing his consent 
to be bound by the terms of section V of this 
decree, Howard R. Hughes individually has con- 
sented to its entry and it shall be binding upon 
his agents and employees.’’ 
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would have no choice if the first “alterna- 
tive” was to sell the stock and the second 
“alternative” was also to sell the stock. 
Moreover, section V provided that, if Hughes 
did not sell his stock but chose to place 
it in a voting trust, this trust should remain 
in force “until Howard R. Hughes shall 
have sold” his stock. This would ordinarily 
mean that Hughes, not the Court, could 
decide whether his stock should be sold. 
Nor can a different inference be drawn 
from the language authorizing the court to 
provide the trust’s general “terms or con- 
ditions, including compensation to the trus- 
tee.” This language cannot support an 
inference that the court was empowered to 
deprive Hughes of either of his expressly 
granted alternatives. 


[Compulsory Sale Cannot Be Implied 
from Purposes of the Decree] 


Arguing on a broader front than the 
mere language of section V, the Govern- 
ment urges: that section V must be inter- 
preted so as to achieve the purposes of the 
entire R. K. O. consent decree; that the 
basic purpose of that decree was divorce- 
ment of production-distribution companies 
from theater exhibition companies; and that 
Hughes cannot consistently with this pur- 
pose be left with a 24 per cent interest in 
both types of companies. It may be true 
as the Government now contends that 
Hughes’ large block of ownership in both 
types of companies endangers the independ- 
ence of each. Evidence might show that a 
sale by Hughes is indispensable if compe- 
tition is to be preserved. However, in 
section V the parties and the District Court 
provided their own detailed plan to neutral- 
ize the evils from such ownership. What- 
ever justification there may be now or 
hereafter for new terms that require a sale 
of Hughes’ stock, we think there is no fair 
support for reading that requirement into 
the language of section V. The District 
Court’s order cannot be supported by reli- 
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ance on such an interpretation. Conse- 
quently the court’s command to sell the 
stock effected a substantial modification of 
the original decree. 


[Judicial Hearing Necessary Before Sale 
Can Be Required| 


Second. The Government finds support 
for the substantial change in the decree by 
reference to (1) provisions in the decree 
reserving jurisdiction to amend, and (2) 
the inherent equity powers of the court. 
We entertain no doubt concerning the 
District Court’s power to require sale of 
Hughes’ stock after a proper hearing. 
When this case was formerly here on other 
phases [1948-1949 Trapt Cases f 62,244], 
334 U. S. 131, we had occasion to point out 
the District Court’s power to require some 
companies to divest themselves of owner- 
ship of other companies where necessary 
to preserve competition and to prevent 
monopoly. The guiding principles there set 
out would also justify compulsory divest- 
ment of stocks by an individual. But there 
has been no adequate hearing of this issue 
as to Hughes. Neither when the present 
order was considered nor when the original 
decree was entered were any findings of 
fact made to support an order of compul- 
sory sale of Hughes’ stock. As previously 
pointed out the consent of Hughes did not 
include consent to make him sell. At every 
stage Hughes objected to the order forcing 
sale of his stock without a hearing that 
included evidence and a judicial determina- 
tion based on it. 


[Order Reversed] 


In these circumstances we hold that it 
was error to enter an order forcing Hughes 
to sell his stock. 

Reversed. 

Mr. Justice JAcKson and MR. JusTICE 
CLARK took no part in the consideration or 
decision of this case. 
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[] 67,214] United States v. New Wrinkle, Inc. and The Kay and Ess Company. 


In the Supreme Court of the United States. No. 250. October Term, 1951. Dated 


February 4, 1952. 
On appeal from the United States District Court for the Southern District of Ohio. 


Case No. 946 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Patent Pooling—Creation of Patent Holding Company by Patent Litigants—Issuance 
of Patent Licenses Containing Price-Fixing Provisions—Holding Company Not a Manu- 
facturer—The pooling of patents through the creation of a non-manufacturing patent 
holding company by two patent litigants, the granting of patent licenses by the holding 
company to such litigants and to other manufacturers of wrinkle paint finishes, and the 
requiring that the licensees sell the products in accordance with a schedule of minimum 
prices, discounts, and selling terms issued by the holding company and agreed to by the 
licensees, violates Section 1 of the Sherman Antitrust Act. Although a patentee is allowed 
to license a competitor to make and vend his patent product with a price limitation con- 
trolled by the patentee, the possession of a patent does not give the patentee any exemption 
from the provisions of the Sherman Antitrust Act beyond the limits of the patent monopoly 
nor does it allow two patentees in the same patent field to combine their patent monopolies 
to secure mutual benefits for themselves through contractual agreements for the control 
of the sale price of the patented products. An arrangement between patent holders to 
pool their patents and to fix the prices on the patent products for themselves and their 
licensees is unlawful. 


See the Sherman Act annotations, Vol. 1, $ 1220.518, 1250.175, 1270.151, 1270.251, 
1610.601. 


Scope of Sherman Antitrust Act—Patents—Non-Manufacturing Patent Holding Com- 
pany—Making of Licenses and Selling of Personal Services.—A patent holding company 
does not insulate its activities from the prohibitions of the Sherman Antitrust Act, Section 1, 
because it does not engage in manufacturing activities and because it engages only in issuing 
patent licenses. The licensing of patents and the selling of personal services (when the 
patentee exercises his right to sell the patented products) are commerce subject to 
the Sherman Antitrust Act. The making of license contracts for the purpose of fixing the 
prices of products in interstate commerce is subject to the Sherman Antitrust Act even 
though the act of contracting for the licenses is wholly within a single state. 


See the Sherman Act annotations, Vol. 1, J 1021.605, 1270.101, 1270.151. 
Philip B. Perlman, Solicitor General, Washington, D. C. 


For the appellee: Samuel L. Finn, Dayton, Ohio, for Kay and Ess Co.; H. A. 
Toulmin, Jr., Dayton, Ohio, for New Wrinkle, Inc. 


For the appellant: 


[Suit Charges Price-Fixing Conspiracy] trict Court for the Southern District of 


Ohio by the United States as a civil pro- 
ceeding under §4 of the Sherman Act. 
Defendants are charged with having vio- 
lated §1 of that law’ by conspiring to fix 


Mr. Justice REED delivered the opinion of 
the Court [Jn full text]: This suit against 
New Wrinkle, Inc., and The Kay and Ess 
Co. was instituted in the United States Dis- 


wal UE Ns. (Oran cle have been duly notified of such petition the 


“The several district courts of the United 
States are invested with jurisdiction to prevent 
and restrain violations of sections 1-7 of this 
title; and it shall be the duty of the several 
district attorneys of the United States, in their 
respective districts, under the direction of the 
Attorney General, to institute proceedings in 
equity to prevent and restrain such violations. 
Such proceedings may be by way of petition 


setting forth the case and praying that such’ 


violation shall be enjoined or otherwise pro- 
hibited. When the parties complained of shall 
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court shall proceed, as soon as may be, to the 
hearing and determination of the case; and 
pending such petition and before final decree, 
the court may at any time make such temporary 
restraining order or prohibition as shall be 
deemed just in the premises.”’ 

aOR A SS ALS 

“Every contract, combination in the form of 
trust or otherwise, or conspiracy, in restraint 
of trade or commerce among the several States, 
or with foreign nations, is declared to be illegal: 
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uniform minimum prices and to eliminate 
competition throughout substantially all of 
the wrinkle finish industry*® of the United 
States by means of patent license agree- 
ments. Motions to dismiss the suit were 
filed by defendants. The defendant Kay & 
Ess urged that the complaint failed to state 
a cause of action. Defendant New Wrinkle 
pressed a sole contention: that it was not 
then and never had been engaged in inter- 
state commerce and could, therefore, not be 
guilty of violating the Sherman Act. 


[District Court Dismisses the Complaint] 


‘The District Court, without opinion, 
thereafter entered separate judgments as to 
each defendant dismissing the complaint 
and reciting in each judgment that the mo- 
tion to dismiss was “well taken.” A peti- 
tion for appeal was filed and allowed, and 
on October 8, 1951, probable jurisdiction 
was noted on direct appeal pursuant to a 
jurisdiction conferred on this Court by §2 
of the Expediting Act of February 11, 1903. 
IW ISe CAsZe: 


Ii, 


[Patent Litigants to Create Patent 
Holding Company] 


In granting the motions of defendants, 
the District Court, of course, treated the 
allegations of the complaint as true. In 
substance the complaint charges that prior 
to and during 1937, defendant Kay & Ess 
was engaged in litigation with a named co- 
conspirator, the Chadeloid Chemical] Co., in 
regard to certain patents covering manu- 
facture of wrinkle finish enamels, varnishes 
and paints. Each company claimed it con- 
trolled the basic patents on wrinkle finish, 
contending that the patents of the other 
were subservient to its own. Negotiations 
throughout 1937 resulted in a contract en- 
tered into by Kay & Ess and Chadeloid on 
November 2, 1937. This contract made 
provision for the organization of a new cor- 
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poration, the defendant New Wrinkle. 
Both Kay & Ess and Chadeloid agreed to 
accept stock in the new company in ex- 
change for assignments of their wrinkle 
finish patents. New Wrinkle was to grant 
patent licenses, incorporating agreements 
which fixed the minimum prices at which 
all license manufacturers might sell, to the 
manufacturers in the wrinkle finish indus- 
try, including Kay & Ess and Chadeloid. 
The price-fixing schedules were not to be- 
come operative until twelve of the principal 
producers of wrinkled finishes had subscribed 
to the minimum prices prescribed in the license 
agreements. 


[Price-Fixing Patent Licenses Issued] 


Pursuant to this arrangement, the com- 
plaint charges New Wrinkle was _ incor- 
porated, and the patent rights of Kay & 
Ess and Chadeloid were transferred to it. 
In conjunction with other named companies 
and persons, the defendants and Chadeloid 
thereafter worked together to induce makers 
of wrinkle finishes to accept the price-fixing 
patent licenses which New Wrinkle had to 
offer. These prospective licensees were 
advised of the agreed-upon prices, terms 
and conditions of sale in the New Wrinkle 
licenses, and they were assured that like 
advice was being given to other manufac- 
turers “in order to establish minimum prices 
throughout the industry.” After May 7, 
1938, when the requisite twelve leading 
manufacturing companies had accepted New 
Wrinkle licenses, the price schedules be- 
came operative. By September 1948, when 
the complaint was filed in this action, more 
than two hundred, or substantially all, 
manufacturers of wrinkle finishes in the 
United States held nearly identical ten-year 
extendable license agreements from New 
Wrinkle. These agreements required, among 
other things, that a licensee observe in all 
sales of products covered by the licensed 
patents a schedule of minimum prices, dis- 
counts and selling terms established by the 


SBs ‘Wrinkle’ finishes, also known as 
‘Crinkle,’ ‘Shrivel,’ ‘Sag,’ ‘Morocco,’ and by 
other designations, are defined as enamels, var- 
nishes and paints which have been compounded 
from such materials and by such methods as 
to produce when applied and dried, a hard 
wrinkled surface on metal or other material. 

“9. Wrinkle finishes are widely used as cov- 
erings for the surfaces of typewriters, cash 
registers, motors, adding machines, and many 
other articles of manufacture. They have the 
following advantages over smooth finishes such 
as ordinary enamels and varnishes: 
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“a. One coat of wrinkle finish is sufficient 
for many purposes for which two or more coats 
of smooth finish would be required; 

“tb, Surfaces to which wrinkle finishes are to 
be applied need not be prepared as carefully 
as those which are to receive smooth finishes, 
since the wrinkle finishes cover small imper- 
fections; and 

“ce. The original appearance of wrinkle-finished 
articles can be maintained with less cleaning and 
polishing than that of smooth-finished articies.”’ 
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licensor New Wrinkle. Upon thirty days’ 
notice in writing, New Wrinkle might alter 
any or all of the terms of the price schedule, 
but such prices, terms and discounts as 
New Wrinkle might establish were to bind 
the licensee only if imposed at the same 
time and in the same terms upon the 
licensor and all other licensees.* Termina- 
tion provisions in the agreements required 
a licensee to give three months’ written 
notice and allowed the licensor to terminate 
the license if a licensee failed to remedy a 
violation of the agreement within thirty 
days after written notice thereof by the 
licensor. A 5-cent per gallon royalty was 
made payable on all wrinkle finish sold or 
used by a licensee, said royalty to be re- 
duced to the same figure as that contained 
in any subsequent license granted at a lower 
royalty charge. 


[Licensees’ Consent to Pricing Regulations] 


New Wrinkle, acting with the consent of 
its licensees, issued at intervals “License 
Rulings” giving minimum prices, detailed 
terms and conditions such as allowable 
discounts and permissible practices. The 
requirements of these “Rulings” were ad- 
hered to by the licensees. Since an entire 
copy of “License Rulings,” as filed with the 
complaint as an exhibit, is too bulky for 
reprinting, the schedule of prices operative 
at the time of the filing of the complaint in 
this action, as illustrative, is set out in an 
Appendix to this opinion. It precisely de- 
tails and makes rigid the selling procedure 
for a variety of minutely prescribed products 
deemed to be covered by the patents and 
the license agreements. 


ie 
[Facts Admitted as True] 


Since the motions to dismiss must be 
deemed to admit all of the above as true, 
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we need only consider whether or not these 
facts would establish a violation of §1 of 
the Sherman Act by appellees, New Wrinkle 
and Kay & Ess. 


[Holding Company Contends “Commerce” 
Not Involved] 


Appellee, New Wrinkle, differs from Kay 
& Ess. New Wrinkle is not a manufacturer 
of the commodities covered by its patents. 
It is solely a holder or owner of the 
patents, granting the right of making and 
vending to others. Kay & Ess does manu- 
facture under the New Wrinkle license. 
New Wrinkle urges that its abstention from 
manufacturing activities and concentration 
on patent licensing insulates its activity 
from the prohibitions of § 1 of the Sherman 
Act. Persons engaged exclusively in licensing 
patents are said by appellee to be exempt 
from the Sherman Act because such con- 
tracts are not commerce and are functions 
solely controlled by the patent laws. For 
the contention that its licensing is not com- 
merce, reliance is placed on New York Life 
Ins. Co. v. Deer Lodge County, 231 U. S. 495, 
and cases involving such local incidents of 
interstate commerce as were treated in 
United Shoe Machinery Co. v. United States® 
For the later contention, if we understand 
the argument correctly, New Wrinkle as- 
serts that since patents give their owners 
a right to sell, they may do so on such 
terms as they please because they are 
merely selling personal services, and such 
services are not commerce, citing Aper 
Hosiery Co. v. Leader, 310 U. S. 469, 502, a 
case holding that a strike to unionize a factory 
did not violate the Sherman Act. 


[Complaint—Licenses and Price Fixing 
Part of the Restraint| 


These contentions leave out of considera- 
tion the allegations of the complaint con- 


*A copy of the license is filed with the com- 
plaint. An important section, § 7, reads, so far 
as material in this proceeding, as follows: 

“7, The Licensor hereby reserves and shall 
have the right at any time to establish a 
Schedule of Minimum Prices, Discounts, and 
Selling Terms only in accordance with which 
Licensee, Licensor, and all other Licensees shall 
thereafter sell or otherwise dispose of products 
covered by patents included herein, and there- 
after to modify, amend and suspend any such 
Schedule and/or establish a New Schedule... . 
The Licensor announces as a matter of policy 
that it will fix said price based upon the cost 
of raw materials and labor as reported by the 
United States Department of Commerce and 
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the United States Department of Labor, plus the 
royalty charged hereunder, it being the intent 
and purpose of the Licensor to open to the 
entire trade the use of these patents so licensed 
at the lowest price consistent with a reasonable 
profit to the manufacturer, Licensee, the trade, 
and to this Licensor. No Schedule of Minimum 
Prices, Discounts and Selling Terms nor any 
modification or amendment or suspension thereof 
shall be binding upon Licensee unless at the 
same time and in the same terms imposed upon 
Licensor and all other Licensees.”’ 

5258 U. S. 451, 465. There it is said: 

“Tt is true that the mere making of the lease 
of the machines is not of itself interstate com- 
merce.”’ 
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cerning the alleged combination in restraint 
of trade. The United States charges the 
use of patent licenses as an essential part of 
the plan to restrain trade, a trade in enamels, 
varnishes and paints that is alleged to be 
and obviously is interstate in character. It 
charges that the price control is an essential 
part of that restraint. 


[Making of Licensing Contracts Subject 
to Sherman Act] 


We think it beyond question that this 
making of license contracts for the purpose 
of regulating distribution and fixing prices 
of commodities in interstate commerce is 
subject to the Sherman Act even though the 
isolated act of contracting for the licenses 
is wholly within a single state. Certainly 
since United States v. Trenton Potteries, 273 
U. S. 392, 397 (decided in 1927) price fixing 
in commerce, reasonable or unreasonable, 
has been considered a per se violation of 
the Sherman Act.® Likewise it is clear that 
although the execution of a contract of in- 
surance may not be interstate commerce, 


“Tf contracts of insurance are in fact 
made the instruments of restraint in the 
marketing of goods and services in or 
affecting interstate commerce, they are 
not beyond the reach of the Sherman Act 
more than contracts for the sale of com- 
modities,—contracts which, not in them- 
selves interstate commerce, may nevertheless 
be used as the means of its restraint.” * 


And so it is with patent license contracts 
which are a part of a plan to restrain com- 
merce. Patents give no protection from the 
prohibitions of the Sherman Act to such 
activities, when the licenses are used, as 
here, in the scheme to restrain. The allega- 
tions of the complaint cover such a situation 
and New Wrinkle and its manufacturing 
licensee, Kay & Ess, are alike covered by 
the prohibitions of §1. 


III. 


[General Electric Case Does Not Authorize 
Defendant's Practices] 


Appellees argue further, however, that the 
principles of United States v. General Electric 
Co., 272 U. S. 476, and Bement & Sons v. 
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National Harrow Co., 186 U. S. 70, control 
here. Since we examined these principles 
in detail as recently as 1948, we draw upon 
that discussion for our conclusions here.® 
The Bement and General Electric cases al- 
lowed a patentee to license a competitor in 
commerce to make and vend with a price 
limitation controlled by the patentee. When 
we examined the rule in 1948, the holding 
of the General Electric case was left as 
stated above. 333 U. S. at 310. But it was 
pointed out that 


“|, the possession of a valid patent or 
patents does not give the patentee any 
exemption from the provisions of the 
Sherman Act beyond the limits of the 
patent monopoly.” P. 308. 


We said that 


“two or more patentees in the same patent 
field may [not] legally combine their valid 
patent monopolies to secure mutual bene- 
fits for themselves through contractual 
agreements, between themselves and other 
licensees, for control of the sale price of 
the patented devices.” P. 305. 


Price control through cross-licensing was 
barred as beyond the patent monopoly. 


[That Holding Company Does Not 
Manufacture is No Defense] 


On the day of the Line Material decision, 
this Court handed down United States v. 
Umited States Gypsum Co., [1948-1949 TRADE 
CASES { 62,226], 333 U. S. 364. The Gypsum 
case was based on facts similar to those 
here alleged except that the patent owner 
was also a manufacturer. We have pointed 
out above in section II of this opinion that 
we consider the fact that New Wrinkle is 
exclusively a patent-holding company of no 
significance as a defense to the alleged vio- 
lation of the Sherman Act. We said in 
Gypsum that 

5: industry-wide license agreements, 
entered into with knowledge on the part 
of licensor and licensees of the adherence 
of others, with the control over prices 
and methods of distribution through the 
agreements and the bulletins, were suffi- 
cient to establish a prima facie case of 
conspiracy.” P. 389. 


6 United States v. Line Material Co. [1948-1949 
TRADE CASES f 62,225], 333 U. S. 287, 307. 

17 United States v. Underwriters Assn. [1944- 
1945 TRADE CASES { 57,253], 322 U. S. 533, 
dissent 570, see majority 546. And see Polish 
Alliance v. Labor Board, 322 U. S. 643, 647, and 
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Lorain Journal v. United States [1950-1951 
TRADE CASES {f 62,957], 342 U. S. 143, 149. 

8 United States v. Line Material Co. [1948-1949 
TRADE CASES f 62,225], 333 U. S. 287; United 
States v. United States Gypsum Co. [1948-1949 
TRADE CASES f{ 62,226], 333 U. S. 364. 
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U. S.v. New Wrinkle, Inc. 


On remand, the prima facie case resulted in 
a final judgment, affirmed by this Court.* 
In discussing the General Electric case, the 
Court was unanimous in saying that it 


“sives no support for a patentee, acting 
in concert with all members of an indus- 
try, to issue substantially identical li- 
censes to all members of the industry 
under the terms of which the industry is 
completely regimented, the production of 
competitive unpatented products suppressed, 
a class of distributors squeezed out, and 
prices on unpatented products stabilized. 
: . it would be sufficient to show that 
the defendants, constituting all former 
competitors in an entire industry, had 
acted in concert to restrain commerce in 


an entire industry under patent licenses in 
order to organize the industry and stabi- 
lize prices.” Pp. 400-401. 


[Judgment Reversed] 


We see no material difference between 
the situation in Line Material and Gypsum 
and the case presented by the allegations of 
this complaint. An arrangement was made 
between patent holders to pool their patents 
and fix prices on the products for them- 
selves and their licensees. The purpose and 
result plainly violate the Sherman Act. 
The judgment below must be reversed. 

Mr. Justice CLarK took no part in the 
consideration or decision of this case. 


Appendix 


NEW WRINKLE, INC. 
Licensors of Processes and Finishes 
Minimum Price Schedule No. 5 

(Announced June 1, 1947) 

Effective July 1, 1947 
(Superseding Minimum Price Schedule No. 4 as revised December 12, 1946) 
Part of New Wrinkle, Inc., License Agreement 

Dated April 1, 1938 


The following are the minimum prices at which patented Wrinkle Finish may be 
sold under License Agreement, to take effect on July 1, 1947 and to remain in force 
until further notice. 


WRINKLE FINISH CLEAR 


1 Gal. 5 Gal. Ys Drum Drum 

—100 $2.85 $2.70 $2.65 $2.60 

+100 2.70 Z55 2.50 2.45 

WRINKLE FINISH BLACK 
—100 3.40 B25 3.20 3.10 
+100 3.25 OeLO 3.05 2.95 
WRINKLE FINISH ORDINARY COLORS 

—100 3.65 3.50 3.40 3,39 

+100 3.50 SESS 325 3.20 
WRINKLE FINISH ORGANICS (see page 3) 

—100 4.00 3.85 SED 3.70 

+100 3.85 3.70 3.60 Shae 
WRINKLE FINISH METALLICS (see page 3) 

(Addition of metallic to clear Wrinkle) 
—100 3.50 3.35 3.25 3.20 
+100 SES) 3.20 3.10 3.05 


* United States v. United States Gypsum Co. 
[1950-1951 TRADE CASES { 62,729], 340 U.S. 76. 
Compare as to copyrights United States v. 
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Paramount Pictures [1948-1949 TRADE CASES 
f 62,244], 334 U. S. 131, 143. 


Copyright 1952, Commerce Clearing House, Inc. 


cna ii Cited 1952 Trade Cases 67,275 
ae U.S. v. Railway Express Agency, Inc. 


; In the event that a metallic is added to a pigmented Wrinkle Finish, the established 
minimum for that pigmented finish, plus $.25, will be the minimum price. 


Reductions in price for quantity as shown on above schedule are permissible on 
and shall apply only to quantities of wrinkle finish contained in a single shipment. 


Wrinkle Finish in concentrated form or ingredients from which customer may pro- 
duce wrinkle finish may be sold by Licensee only at minimum price per gallon on the 
number of gallons of the kind or color of wrinkle finish for final use by the customer 
that can normally be produced by adding to such concentrate or ingredients supplied 
by Licensee. 


Clear Wrinkle Finish sold by Licensee under circumstances charging seller with 
knowledge that customer intends converting same into colored wrinkle finish may be sold 
only in accordance with the minimum price per gallon hereby established for wrinkle 
finish of the color and quantity in question. 


Prices are f. o. b. destination or freight allowed. 


In the event of cancellation of orders or return of goods prices shall be readjusted 
and settlement made according to the actual quantities purchased and retained. 


Terms: 30 days net, 1% for cash within ten days after shipment. 


In making bids, it is not permissible to deduct the cash discount. The cash discount 
of 1% can only be given or allowed if the “Wrinkle Finish” is actually paid for within 
ten days after shipment. 


See minimum Price Schedule (No. 2-A) on Page 7 for Canadian ‘prices. 


[| 67,215] United States v. Railway Express Agency, Inc. 


In the United States District Court for the District of Delaware. Civil No. 1155. 
Dated December 7, 1951. 


Case No. 945 in the Antitrust Division of the Department of Justice. 


Interstate Commerce Act and Sherman Antitrust Act 


Practice and Procedure—Antitrust Laws as Applied to Common Carriers—Exemp- 
tion Under Regulatory Laws—Jurisdiction of Court Hearing Antitrust Action.—A one- 
judge federal district court does not have jurisdiction to enjoin an express company from 
operating as an exclusive agent for railroads in conducting an express business over the 
railroads’ lines pursuant to a provision of uniform operating agreements (providing for 
the pooling of traffic and service) between the express company and the railroads where 
the Interstate Commerce Commission previously approved of such an operating agreement 
and the Commission found, subsequent to the time the present antitrust suit was instituted, 
that the provision constituting the express company the exclusive agency is a necessary 
and essential ingredient to the operating agreement and that such pooling is in the interest 
of better service to the public and of economy in operation, and will not unduly restrain 
competition. A hearing directly to enjoin the enforcement of that which the Commission 
authorized would be required by statute to be held by a three-judge court. 


A civil action charging that the express company violated the antitrust laws by operat- 
ing as the exclusive agent of the railroads is dismissed because the government did not 
show in the complaint any activity of the company which does not come within the express 
approval of the Commission, and because the jurisdiction of the Commission is exclusive 
and plenary, and every ‘action of the company taken pursuant to the authorization is 
exempt from the operation of antitrust legislation. 


See the Federal Laws annotations, Vol. 1, 666; Sherman Act annotations, Vol. 1, 
J 1021.441, 1220.198, 1610.101, 1610.2331. 


For a prior opinion of the U. S. District Court, District of Delaware, see 1950-1951 
Trade Cases {| 62,602. 
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For the plaintiff: William Marvel, United States Attorney, Wilmington, Del.; H. Ge 
Morison, Assistant Attorney General, Washington, D. C.; James E. Kilday, Special 
Assistant to the Attorney General, Washington, D. C.; Charles L. Beckler, Trial Attorney, 
Washington, D. C.; and Gareth M. Neville, Special Attorney, Washington, D. C. 


For the defendant: Richard F. Corroon (Berl, Potter and Anderson), Wilmington, 
Del.; Francis M. Shea and Warner W. Gardner (Shea, Greenman, Gardner and McCon- 
naughey), Washington, D. C.; J. H. Mooers and J. F. Mann, New York, N. Y.; Albert 
Ward, Philadelphia, Pa.; and Sidney S. Alderman, Washington, D. C. 


[Motions Pending in Antitrust Action] 


Ropney, District Judge [In full text except 
for omissions indicated by asterisks]: This 
case involves a motion of the defendant, 
Railway Express Agency, Inc., to dismiss 
the complaint under Rule 12 (b) of the 
Federal Rules of Civil Procedure, and a 
motion of the plaintiff, the United States 
of America, for judgment on the pleadings 
under Rule 12 (c). A decision of this court 
on April 3, 1950,* rejected the defendant’s 
contention that the court was without ju- 
risdiction to hear this case, but then stayed 
the proceedings until certain further action 
was taken by the Interstate Commerce 
Commission. These proceedings by the 
Commission having been concluded, both 
the plaintiff and the defendant renew the 
above motions. 


[Nature of the Suit] 


The nature of the present suit and the 
basic facts upon which it is founded were 
set forth in full by the opinion of April 3, 
1950. However, to insure a better under- 
standing of the issues raised by these mo- 
tions, a brief summary of the facts may be 
desirable. 


[Government Attacks Exclusive 
Agency Agreements | 


This is a civil action brought by the 
United States charging that the defendant, 
by reason of.the terms of uniform operating 
agreements which it has entered into with 
almost all of the railroads of the United 
States, has entered into contracts in re- 
straint of trade among the several states 
in the express transportation business by 
railroad and has monopolized trade in the 
express transportation business by railroad 
among the several states. The Government 
complains more particularly of those por- 
tions of the operating agreements which 
constitute the defendant the exclusive agent 
of the several participating railroads in the 


express business and prohibit them from 
engaging in the business. 
KOK Ox 


[Railway Express Agency, Inc. Formed] 


In 1928 the principal railroads proposed 
to form a corporation which would take 
over the entire business of American Rail- 
way Express Company. As a result, Rail- 
way Express Agency, Inc., was formed, 
the stock of the new corporation being 
owned by the principal railroads. Its pro- 
posed financial structure and plan of distribut- 
ing income was submitted to the Interstate 
Commerce Commission for its approval. 
On February 11, 1929, the Commission 
made an order approving acquisition of 
control of the Express Agency by the par- 
ticipating railroads, and authorizing and 
approving Article V of the proposed uniform 
operating agreement “solely insofar as it 
provides for a division of earnings for which 
the Commission’s approval and authoriza- 
tion is required under paragraph (1) of 
section 5 of the Interstate Commerce Act.” 
The order further provided that “nothing 
herein shall be construed as approving any 
particular provisions of Article V or of any 
other part of said proposed operating agree- 
ment.”* The proposed uniform operating 
agreement had in it provisions for appoint- 
ing the Express Agency the exclusive agent 
of the contracting railroads, and in its 
opinion with respect to the order of Febru- 
ary 11, 1929, the Commission specifically 
noted that the proposed uniform operating 
agreement included such an exclusive agency 
agreement, 


[Railroads Enter into Operating Agreement] 


Thereafter Railway Express Agency en- 
tered into the uniform operating agreement 
with virtually all of the railroads, which 
agreement by its terms continues in effect 
until 1954. In 1938 Southeastern Express 
Agency was absorbed by Railway Express 


1 [1950-1951 TRADE CASES {f 62,602], 
Supp. 981. 
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Soman: 


2150 T. C. C. 423. 
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Agency. Again the Interstate Commerce 
Commission approved the pooling provisions 
of the uniform operating agreement which 
it was proposed Railway Express Agency 
would enter into with the railroads formerly 
having operating contracts with Southeastern 
Express Agency, without, however, specifi- 
cally approving or disapproving the exclusive 
agency provisions of the proposed operating 
agreement. 


[I. C. C. Expressly Approves of 
Exclusive Agency Agreement] 


This court, at its former hearing, while 
convinced of its jurisdiction to hear the 
proceedings, felt that the approval of 
the pooling agreement of the defendant by the 
Interstate Commerce Commission did not 
specifically include the approval of the 
exclusive agency provisions of the uniform 
operating agreements. This court was of 
the opinion that the existence or non-ex- 
istence of this exclusive agency agreement 
as an essential ingredient or necessary ad- 
junct to the pooling arrangement and divi- 
sion of earnings theretofore approved by 
the Commission would constitute one of 
the main issues to be determined. A petition 
of the defendant to the Interstate Commerce 
Commission seeking clarification of the 
Commission’s former ruling to that effect 
was then pending. This court accordingly, 
on April 3, 1950, stayed proceedings in 
order that the Commission might act on 
the petition then pending before it. Sub- 
sequently the Interstate Commerce Commis- 
sion, in an elaborate opinion on February 12, 
1951, answered the petition of the defend- 
ant. The Commission did not deem it nec- 
essary to consider whether the approval 
of the exclusive agency agreement was 
implicit in its former holding in view of its 
power to make supplemental orders and 
held that exclusive agency agreement was 
not a novel provision and “is at the heart 
of the present plan for conducting the 
express business.” The Commission ex- 
pressly held: 


“1. That the present operations of the 
Railway Express Agency, Inc., result 
from contracts entered into by common 
carriers by railroad subject to Part I of 
the Interstate Commerce Act for the 
pooling of traffic and service, of which 
the exclusive-agency provisions are a 
necessary and essential ingredient; and 


4See opinion of Interstate Commerce Commis- 
sion of February 12, 1951. 
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“2. That such pooling is in the interest 
of better service to the public and of 
economy in operation, and will not unduly 
restrain competition.” 


[Two Opinions of I. C.C. 
Considered Together] 


Except for so-called “technical” objec- 
tions by the plaintiff to be hereinafter 
briefly considered, this court feels impelled 
to consider the two opinions of the Inter- 
state Commerce Commission, wviz., those of 
February 11, 1929 and of February 12, 1951, 
in connection with each other. In the first 
opinion of February 11, 1929, the Com- 
mission expressly approved the pooling ar- 
rangement and division of profits under 
which the defendant operates. The second 
opinion of the Commission of February 12, 
1951, expressly states that the exclusive 
agency agreements are necessary and es- 
sential ingredients to the pooling arrange- 
ment. The order upon the last opinion of 
the Commission expressly approved and 
authorized the operating agreement men- 
tioned in the former holding and which 
includes the exclusive agency provisions. 


[No Appeal Taken from I. C. C. Orders] 


From these findings of the Interstate 
Commerce Commission or the orders en- 
tered thereon no appeal has been taken, no 
review attempted and no injunction sought 
to test the correctness of their findings or 


conclusions. * * * 
x Ok Ok 


[Status of I. C. C. Orders] 


What, then, is the present situation? The 
Interstate Commerce Commission, pursuant 
to the express statutory authority of Title 
49, Sec. 5(1), and after a hearing developing 
the facts, approved the pooling arrangement 
and division of earnings under which the 
defendant operates. The Commission in 
1951 re-examined its former order and held 
that the exclusive agency agreement was 
a necessary and essential ingredient of the 
pooling arrangement theretofore approved. 
Any examination as to any change of facts 
intervening between the two hearings was 
prevented by the Government  plaintiff.* 
The findings of fact of the Commission 11 
the absence of the evidence on which they 
are based are conclusive. O’Malley v. United 
States, 38 F. Supp. 1, and cases there cited. 
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[Antitrust Sut Seeks To Set 
Aside Order| 


The Government plaintiff in the present 
suit does not directly assail the order of the 
Interstate Commerce Commission. Indeed, 
in its brief the plaintiff directly states that 
this court is not “being asked to enjoin or 
set aside the Commission’s order.” There 
is thus lacking the statutory jurisdiction of 
a three-judge court under 28 U. S. C. Sec. 
2325. The plaintiff, however, directly asks 
this court to hold as invalid the actions 
taken by the defendant pursuant to the 
order of the Commission, The plaintiff 
expressly asks this court to enjoin the 
defendant from “claiming any rights” under 
a contract as approved by the Interstate 
Commerce Commission. This situation was 
considered in Venner v. Michigan Central 
R. Co, 27) USs 127, 130) wheresit is*said: 


“While the amended bill does not ex- 
pressly pray that the order be annulled or 
set aside, it does assail the validity of the 
order and pray that the defendant com- 
pany be enjoined from doing what the 
order specifically authorizes, which is 
equivalent to asking that the order be 
adjudged invalid and set aside.” 


[One-Judge Court Has No Jurisdiction] 


I am of the opinion that this court, 
sitting as a one-judge court, has no juris- 
diction or authority to grant an injunction 
preventing the defendant from doing that 
which an order of the Interstate Commerce 
Commission specifically authorizes when a 
hearing to directly enjoin the enforcement 
of that same order of the Commission 
would be required to be held by a three- 
judge court under 28 U. S. C. Sec. 2325. 


[Three-Judge Court Has Jurisdiction] 


This is not to say that this court does not 
have a general jurisdiction in the case. 
This District Court, sitting in a single-judge 
capacity, has jurisdiction in matters con- 
cerning violations of the Sherman Act 
under which this suit is brought. It is when 
the jurisdiction impinges upon the statutory 
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provisions of 28 U. S. C. Sec. 2325 that the 
constitution of the court is changed and the 
matter can only be heard by a three-judge 
court. 


[Antitrust Exemptions No Procedural 
Bar To Antitrust Proceeding 


The plaintiff places reliance upon United 
States v. Far East Conference [1950-1951 
TRADE Cases { 62,787], 94 F. Supp. 900. 
That case does not conflict with any of the 
conclusions herein reached. That case was 
heard upon a motion to dismiss. It was con- 
tended that an approval of an agreement by 
the Shipping Board ousted the court of 
jurisdiction to determine a violation of the 
Sherman Act. That court, as did this court 
in this case at a former hearing, held that 
the court was not thus deprived of jurisdic- 
tion. Judge Smith held that the particular 
subject matter approved by the Shipping 
Board might be within the purview of the 
statutory exemption but that all conduct 
of the defendants and their practices were 
not exempt from the provisions of the 
Sherman Act. Because of these other acts 
he held that the exempting provision of 
Sec. 15 of the Shipping Act, while able to 
be interposed as a substantive defense to 
applicable transactions, could not be raised 
as a procedural bar to prosecute the action 
itself. Such was substantially the holding 
of this court on April 3, 1950. See also 
S. S. W. Inc. v. Air Transport Assn of 
America [1950-1951 Trape Cases { 62,885], 
191 F. 2d 658. 


[Antitrust Exemption by I. C. C.], 


This, then, brings me to a consideration 
of 49.U. -S. C. Sec. 5(11). Dhis section 
deals with the authority of the Interstate 
Commerce Commission and with the re- 
moval of the operation of the antitrust laws 
from cases where the Conimission has given 
express approval and interested persons 
have properly acted on such approval. That 
section, with the deletion of provisions im- 
material in this case, appears in the footnote.5 


549 U. S. C. See. 5(11): ‘The authority 
conferred by this section shall be exclusive and 
plenary, and any carrier or corporation par- 
ticipating in any transaction approved 
by the Commission thereunder, shall have full 
power to carry such transaction into 
effect . . . ; and any carriers or other cor- 
porations, and their officers and employees and 
any other persons, participating in a transaction 
approved or authorized under the provisions of 
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this Section shall be and they are hereby re- 
lieved from the operation of the anti-trust laws 
and of all other restraints, limitations and pro- 
hibitions of law, Federal, State, or municipal, 
insofar as may be necessary to enable them 
to carry into effect the transaction so approved 
or provided for in accordance with the terms 
and conditions, if any, imposed by the Com- 
missionya-nus 
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[Transportation Law Later in Time 
and More Specific] 


Courts have repeatedly drawn attention 
to the fact that the authority of the Inter- 
state Commerce Commission, by the Trans- 
portation Act of 1940, was made “exclusive 
and plenary,’ ° and in McLean Trucking Co. 
v. United States it was noted that the Trans- 
portation Act of 1940 was not only later in 
time than the antitrust legislation, but more 
specific in character. 

ek ook 


[Motions Involve Same Considerations] 


This present matter, as stated, embraces 
both a motion of the plaintiff for a judg- 
ment on the pleadings and a motion by the 
defendant to dismiss the complaint. Both 
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and the conclusion reached is applicable 
to both, 


[Government's Motion Denied] 


The plaintiff’s motion for a judgment on 
the pleadings is denied. 


[Antitrust Sut Dismissed] 


Because the plaintiff does not suggest 
in the complaint any activity of the defend- 
ant which does not come within the express 
approval of the Interstate Commerce Com- 
mission, and because the jurisdiction of 
such Commission is exclusive and plenary 
and every action of the defendant properly 
taken pursuant to that order is relieved 
from the operation of the antitrust legisla- 
tion, so the motion of the defendant to dis- 
miss this suit must be granted. 


motions involye the same considerations Appropriate orders may be submitted. 


[67,216] Hamilton Manufacturing Co. v. Federal Trade Commission. 


In the United States Court of Appeals for the District of Columbia Circuit. No. 10833. 
Decided January 24, 1952. 


On petition to review an order of the Federal Trade Commission. 


Federal Trade Commission Act 


Petition for Review—Lottery Devices—Interpretation of “May Be”’—Language of 
Order Modified.—A Federal Trade Commission order involving a manufacturer of punch- 
boards and push cards, some of which are designed in such fashion as to indicate their 
intended use in the sale of merchandise and others not so designed, is modified so that 
a portion of the cease and desist order now prohibits the manufacturer from selling or 
distributing in commerce push cards, punch boards, or other lottery devices “which are 
designed and intended to be used” in the sale or distribution of merchandise to the public 
by means of a game of chance, gift enterprise or lottery scheme. That portion of the 
order formerly prohibited selling or distributing in commerce push cards, punch boards, 
or other lottery devices “which are to be used or may be used” in the sale or distribution 
of merchandise to the public by means of a game of chance, gift enterprise or lottery 
scheme. The phrase “may be used” is ambiguous and therefore should be modified to 
eliminate confusion and possible misunderstanding. 


See the Federal Trade Commission Act annotations, Vol. 2,  6125.508, 6501.75. 
For petitioner: J. Bond Smith and Warren W. Grimes. 


For respondent: Donovan Divet, Special Attorney, Federal Trade Commission 
(William T. Kelley, General Counsel, Federal Trade Commission; James W. Cassedy, 
Assistant General Counsel, Federal Trade Commission; and Alan B. Hobbes, Attorney, 
Federal Trade Commission, on the brief). 


Modifying and affirming a Federal Trade Commission cease and desist order in 
Dkt. 3944. 


Before CLARK, PRETTYMAN and Proctor, Circuit Judges. 


6 McLean Trucking Co. v. United States. [1944- 
1945 TRADE CASES {f 57,203], 321 U. S. 67; 
Seaboard R. Co. v. Daniel, 333 U. S. 118. 
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[Petition for Review] 


PRETrYMAN, Circuit Judge [Jn full text]: 
This is a petition to review an order of the 
Federal Trade Commission issued under 
authority of Section 5 of the Federal Trade 
Commission Act.* 


Petitioner Company manufactures and 
sells in interstate commerce punchboards 
and push cards. Some of these articles are 
designed in such fashion as to indicate their 
intended use in the sale of merchandise. 
Others are not so designed. 


[Sale of Lottery Devices Prohibited] 


The order of the Commission directed 
the Company to cease and desist from 
“Selling or distributing in commerce, as 
‘commerce’ is defined in the Federal Trade 
Commission Act, push cards, punch boards,' 
or other lottery devices, which are to be 
used or may be used in the sale or distri- 
bution of merchandise to the public by 
means of a game of chance, gift enterprise 
or lottery scheme.” 


The objection of the Company goes to 
the phrase “or may be used”. It insists that 
the clause in which that phrase appears 
should read “which are specially designed 
and intended to be used in the sale or dis- 
tribution of merchandise”, etc. 


[Interpretation of Phrasing] 


In its brief the Commission says, among 
other things: 


“Tt is possible to construe the words 
‘may be’ as expressing either possibility 
or DEOpapiiaey: The phrase is to be con- 
strued with reference to the situation. 

To construe the words ‘may be 
used’ as employed in this order as mean- 
ing any device which can possibly be used 
as a lottery or game of chance would 
render the order absurd and ridiculous 
and contrary to the public interest. . . 
When the phrase ‘may be used’ is applied 
to gambling devices, it means not any 
device which may possibly be used for 
gambling, but devices which stimulate 
the gambling instinct and are normally 
and commonly used for gambling. 

The Commission’s order applies only to 
‘other lottery devices’ which are of such 
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a nature as to incite the gambling instinct 
and are normally and commonly used in 
the sale or distribution of merchandise 
to the purchasing public by means of a 
game of chance, gift enterprise, or lottery 
scheme.” 


[Cases Cited] 


The United States Court of Appeals for 
the Third Circuit had before it in Globe Card- 
board Novelty Company, Inc., et al. v. Federal 
Trade Commission [1950-1951 TrapE CASES 
{ 62,947], the opinion in which case was filed 
November 16, 1951, an order similar to the 
one now before us. That court declined to 
modify the order but limited its meaning 
by construction, saying, 


“We construe it to prohibit only the dis- 
tribution in interstate commerce of any 
push card, punchboard or other device 
which is designed to serve as an instru- 
mentality for the sale of articles of 
merchandise by lottery methods.” 


The Courts of Appeals for the Fifth and 
Tenth Circuits have followed the same 
course.” The Courts of Appeals for the 
First, Second and Ninth Circuits have 
modified orders of the Commission some- 
what along the lines now urged by the 
petitioner.® 


[Ambiguous Phrasing Omitted] 


Upon the oral argument counsel for the 
Commission declined to acquiesce affirm- 
atively in a modification of the order, but 
he conceded, indeed, asserted, that the in- 
tended scope of the order was accurately 
described by the amended phraseology sug- 
gested by the Company, except for the 
word “specially”. 


[Order Modified and Affirmed] 


It seems to us to be better procedure, in 
that it will eliminate confusion and possible 
misunderstanding, to modify the order in 
accordance with a clear statement of its in- 
tended meaning, rather than to construe an 
admittedly ambiguous phrase. Therefore, 
the order of the Commission will be modi- 
fied so that the paragraph in question will 
require the Company to cease and desist 
from 


138 Stat. 719 (1914), 
C. A. § 45. 

2 Hill v. Federal Trade Commission, 124 F. 
2d 104 (5th Cir. 1941); Ostler Candy Co. v. 
Federal Trade Commission, 106 F. 2d 962 (10th 
Cir. 1939), Cert. denied, 309 U. Gla. 84 i. de 
1020, 60 S. Ct. 712, 713 (1940). 
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as amended, 15 U. S. 


8 Federal Trade Commission v. Charles N. 
Miller Co., 97 F. 2d 563 (1st Cir. 1938); Sweets 
Co. of America v. Federal Trade Commission, 
109 F. 2d 296 (2d Cir. 1940); Helen Ardelle, 
Inc. v. Federal Trade Commission, 101 F. 2d 718 
(9th Cir. 1939). 


Copyright 1952, Commerce Clearing House, Inc. 


a 


prvniberiddiee95 Cited 1952 Trade Cases 67,281 


2-14-52 : 
Oregon-Washington Plywood Co. v. FTC 

‘Selling or distributing in commerce, as chandise to the public by means of a 
commerce’ is defined in the Federal game of chance, gift enterprise or lottery 
Trade Commission Act, push cards, scheme.” 
punch boards, or other lottery devices : : 
which are designed or intended to be As thus modified the order will be 
used in the sale or distribution of mer- affirmed. 


5 vA 67,217] Oregon-Washington Plywood Co. v. Federal Trade Commission. No. 


Wheeler, Osgood Co. v. Federal Trade Commission. No. 12,791. 

Northwest Door Co. v. Federal Trade Commission. No. 12,792. 

Washington Veneer Corp. v. Federal Trade Commission. No. 12,793. 

Douglas Fir Plywood Assn. et al. v. Federal Trade Commission. No. 12,798. 
Pacific Mutual Door Co. v. Federal Trade Commission. No. 12,799. 

West Coast Plywood Co. v. Federal Trade Commission. No. 12,800. 

M. and M. Wood Working Co. v. Federal Trade Commission. No. 12,802. 
Monarch Door & Manufacturing Co. v. Federal Trade Commission. No. 12,788. 
Wheeler, Osgood Co. v. Federal Trade Commission. No. 12,789. 

Northwest Door Co. v. Federal Trade Commission. No. 12,790. 

Fir Door Institute et al. v. Federal Trade Commission. No. 12,797. 

M. and M. Wood Working Co. v. Federal Trade Commission. No. 12,801. 

In the United States Court of Appeals for the Ninth Circuit. Filed January 24, 1952. 
Petitions to set aside orders of the Federal Trade Commission. 


Federal Trade Commission Act 


Petition for Review—Lack of Evidence to Support Allegations of Complaint—Issu- 
ance of Cease and Desist Order Improper.—Federal Trade Commission cease and desist 
orders prohibiting manufacturers of Douglas fir plywood products and doors from entering 
into agreements under which prices were fixed and production curtailed are set aside, 
where the Commission offered no evidence that the unlawful practices continued beyond 
the termination date alleged in the petitioners’ answers to the complaints, namely, some 
seven years prior to the issuance of the complaint. Although the findings of the Commis- 
sion state that such practices have been “and now are” interfering with and curtailing 
production, Rule 18 (a) of the Rules of Practice of the Federal Trade Commission puts 
on the counsel supporting the complaint the burden of proving the factual propositions put 
forward in it, and the Commission cannot rely on the argument that a conspiracy among 
the petitioners is presumed to have been continued. The answer of the manufacturers 
cannot be interpreted as not putting in issue the allegations of the complaint. 


See the Federal Trade Commission Act annotations, Vol. 2,  6125.378, 6380.30, 6380.63. 


Discontinuance of Illegal Price-Fixing Activities—Propriety of Cease and Desist 
Order—Resumption of Illegal Practices Unlikely.—Discontinuance of an illegal practice 
does not render inappropriate the entry of a cease and desist order. The propriety of such 
an order in any particular case depends on a consideration of all the surrounding facts and 
circumstances. Where the activities charged have been discontinued, the elements of time, 
volition and general attitude of the petitioners in respect of the cessation are necessarily 
factors of prime importance. The existence of any special circumstances suggesting a like- 
lihood that the petitioners will resume the practices discontinued so many years prior to 
the issuance of the complaints is lacking in a Federal Trade Commission action against 
manufacturers of Douglas fir plywood products where the complaints were issued in 1948 
and the practices were discontinued in 1941. 


See the Federal Trade Commission Act annotations, Vol. 2, § 6125.278. 
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For petitioners: George J. Perkins, Portland, Oregon; E. N. Eisenhower, Charles iD), 
Hunter, jr., James V. Ramsdell, Henry C. Perkins, Tacoma, Washington; Skeel, McKelvy, 
Henke, Evenson & Uhlmann, Seattle, Washington; McMicken, Rupp & Schweppe, Alfred 
J. Schweppe, M. A. Marquis, John N. Rupp, Seattle, Washington; Kraue, Hirsch, Levin 
& Heilpern, Raymond T. Heilpern, New York, N. Y.; J. E. Nolan, Tacoma, Washington; 
Briggs, Gilbert, Morton, Kyle & Macartney, J. Neil Morton, St. Paul, Minn.; Sabin & 
Marlarkey, Robert L. Sabin, Howard H. Campbell, Portland, Oregon; and Owen P. 


Hughes, Neal, Bonneville & Hughes, Tacoma, Washington. 


For respondent: W. T. Kelley, Gen. Counsel, James W. Cassedy, Asst. Gen. Counsel, 
Alan B. Hobbes, Attorney, Federal Trade Commission, Washington, D. C. 


Setting aside Federal Trade Commission cease and desist order in Dkts. 5528 and 5529. 


Before STEPHENS, HEALY, and Bone, Circuit Judges. 


[Petitions for Review] 


HEALY, Circuit Judge [Jn full text]: This 
matter is before us upon petitions to review 
and set aside cease and desist orders issued 
in proceedings by the Federal Trade Com- 
mission on complaints charging petitioners 
with engaging jointly in acts hindering and 
restraining competition in interstate com- 
merce in certain lumber products, in viola- 
tion of §5 of the Federal Trade Commission 
Act, 15 USCA § 45(a). Before the Commis- 
sion there were two groups, against whom 
separate complaints were lodged, one re- 
ferred to as the “Plywood” group, the other 
as the “Door” group, the members of which 
operate in the state of Oregon or Washing- 
ton or both. So far as material here the 
Commission’s complaints were the same in 
each case, and the answers interposed by 
the two groups were substantially identical. 


[Allegation in Complaint] 


The complaint as against the members of 
the Plywood group was initiated March 1, 
1948, and was amended May 19, 1949. That 
as against the Door group was issued 
February 26, 1948, and was amended August 
8, 1949. Details of the complaints need not 
be gone into. They alleged in paragraph 
Seven thereof that the parties named had 
jointly engaged in the uniawful activities 
charged “since prior to January, 1936,” in 
the Plywood case, and “since January, 1938” 
in the Door case, down to the date of the 
complaint. 


[Answers Filed] 


Shortly subsequent to the issuance of the 
amended complaints in 1949, the petitioners 
filed their answers. These recite that in 
order to expedite the proceeding and to pre- 
vent disorganization consequent upon litiga- 
tion, etc., the petitioners, answering the 
amended complaint, 
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“state that they admit all of the material 
allegations of fact set forth in said com- 
plaint, provided this admission be taken 
to mean that the understanding, agree- 
ment, combination, conspiracy and planned 
common course of action alleged in para- 
graph Seven of the amended complaint 
existed and continued only for a sub- 
stantial part of the period of time charged 
in the amended complaint, to wit, for a 
substantial part of the period between 
May, 1935, to August 1, 1941, and not 
otherwise, and, except to the extent of 
such admission, deny all of the material 
allegations of fact set forth in the com- 
plaint, and waive all intervening procedure 
and further hearing as to the said facts. 

“Any and all admissions of fact made 
by respondents herein are made solely for 
the purpose of this proceeding, the en- 
forcement or review thereof in the Circuit 
Court of Appeals, and for any review in 
the Supreme Court of the United States, 
or for any other proceeding in enforce- 
ment of the order to be entered herein, or 
to recover any penalty for violation thereof 
which may be brought or instituted by 
virtue of the authority contained in the 
Federal Trade Commission Act as amended, 
and for no other purpose, but reserving 
the right of a hearing with oral argument 
and filing of briefs before the Commission 
as to what order, if any, should be issued 
upon the facts hereby admitted.” 


[The above is from the answer of the Ply- 
wood group. The verbiage is the same in 
the answer of the Door group save as to the 
period of time covered by the admitted vio- 
lations. This is alleged to have been “from 
January 1, 1938, to November 29, 1941.’’] 


[Order Entered | 


No evidence was taken in the proceedings. 
On September 30, 1949, after the filing of 
the answers, the trial examiner entered an 
“order closing reception of evidence and all 
other proceedings before trial examiner.” 
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Thereafter briefs were filed and oral argu- 
ment had before the Commission. In Octo- 
ber 1950 the Commission made findings and 
entered the cease and desist orders in question. 


[Discontinuance of Illegal Activities] 


The position of the petitioners is simply 
that no cease and desist order of any kind 
should have been entered against them in 
view of their uncoerced discontinuance of 
the illegal activities long prior to the initia- 
tion of the complaints. In each instance the 
period is in excess of six years. The Com- 
mission, on the other hand, declines to con- 
cede that the activities were discontinued. 
It relies on the rule that a conspiracy once 
shown to exist is presumed to continue until 
its abandonment is shown, and it says that, 
in the absence of affirmative proof to the 
contrary, it is to be presumed that the peti- 
tioners have continued to pursue the objec- 
tionable practices they admit once having 
followed. Whether this is a valid argument 
in the state of the record is a matter we will 
consider in a moment. 


[Existence of Illegal Activities Prior to 
Issuance of Complaint] 


The Commission did not in terms find 
that the unlawful combination or practices 
had persisted beyond the period admitted. 
To the contrary paragraph Seven of the 
findings, in conformity with the answers, 
states that the illegal activities existed, in 
the Plywood case, “during a substantial part 
of the period of time between May, 1935, 
and August 1, 1941,’ and, in the Door case, 
that they persisted “during a substantial 
part of the period of time between January 
1, 1938, and November 29, 1941.” However, 
paragraph Nine of the findings in the Ply- 
wood case reads: 


“The capacity, tendency and results of 
the aforesaid understanding, agreement, 
combination, conspiracy and planned com- 
mon course of action, and the acts and 
things done thereunder and pursuant 
thereto, by the respondents, as hereinbe- 
fore set forth, have been and now are: 


(a) To interfere with and curtail” pro- 
duction, etc. [Italics supplied. ] 
The cognate finding in the Door case, while 
differing somewhat in detail, is in substance 
the same. 
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In respect of the italicized phrase import- 
ing a presently operative interference with 
commerce, namely, the phrase “and now 
are,” petitioners say that the finding has no 
support whatever in the record. Whether 
or not it has evidentiary support depends 
necessarily on the validity of the Commis- 
sion’s argument that the conspiracy among 
the petitioners is presumed to have continued. 


[Lack of Evidence to Support 
Allegations | 


Resolution of this question requires a con- 
sideration of the state of the pleadings, 
there having been nothing else in the way 
of evidentiary matter before the Commis- 
sion. The procedure followed by that body 
of entering an order based upon the com- 
plaint as admitted in part and denied in part 
appears analogous to a motion for judgment 
on the pleadings, where denials and allega- 
tions of the answer which are well pleaded 
are to be taken as true. Beal v. Missouri 
Pacific R. Corp., 312 U.S. 45, 51. The Com- 
mission does not appear to dispute this. It 
undertakes to outflank the point by inter- 
preting the answers as constituting no more 
than a statement of what the answering 
parties admit, not as putting in issue the 
allegations of the complaint. We are unable 
to agree that this is a permissible interpre- 
tation. The admissions are so couched as 
clearly to negative any contrary state of 
facts. Even if this were not so the answers, 
“except to the extent of such admission, 
deny all of the material allegations of fact 
set forth in the complaint.” The Commis- 
sion came forward with no evidence in sup- 
port of the challenged allegations of its 
complaint, being content apparently to ac- 
cept the admission answers as bracketing 
the facts... Having elected to follow this 
procedure the Commission may not now 
presume that the group activities charged 
continued beyond the termination date al- 
leged in the answers. Accordingly nothing 
appears in the record to support finding 
number Nine so far as it relates to the 
present. 


[Propriety of Cease and Desist Order] 


Assuming that its construction of the 
answers is wrong, the Commission argues 
that nevertheless the entry of a cease and 


1 Rule 18 (a) of the Rules of Practice of the 
Federal Trade Commission, 15 USCA following 
§ 45, puts on counsel supporting the complaint 
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desist order was not improper. We turn 


to this contention. 


It is of course well settled that discontinu- 
ance of an illegal practice does not of itself 
render inappropriate the entry of a cease 
and desist order. The propriety of such an 
order in any particular case must depend 
on a consideration of all the surrounding 
facts and circumstances; and where the 
activities charged have been discontinued, 
the elements of time, volition, and general 
attitude of the respondents in respect of the 
cessation are necessarily factors of prime 
importance. Parties who have abandoned 
their challenged practices only after pro- 
ceedings are brought against them are in 
no position to complain of a cease and desist 
order. In such a case the discontinuance 
can hardly be thought voluntary. Nor may 
those be heard to complain of an order who 
insist that they have the right to pursue 
a given practice notwithstanding they no 
longer follow it. Galter v. Federal Trade Com- 
mission [1950-1951 TRApE Cases { 62,770], 
7 Cir., 186 F. 2d 810, 813. Again, voluntary 
discontinuance a relatively short time before 
the institution of proceedings may be thought 
not to afford satisfactory assurance that the 
practice will not be resumed. 


[Cases Cited] 


Only a handful of cases have been cited 
in which the point is directly discussed. It 
is said in Eugene Dietzgen Co. v. Federal 
Trade Commission [1944-1945 Trapr CaseEs 
o7-Z1Gl ee Cin M42 2d a2 ee ooilee that 
“The object of the proceeding is to stop 
the unfair practice. If the practice has been 
surely stopped and by the act of the party 
offending, the object of the proceedings 
having been attained, no order is necessary, 
nor should one be entered. If, however, the 
action of the wrongdoer does not insure a 
cessation of the practice in the future, the 
order to desist is appropriate.” In the Galter 
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case, supra, the court observed that “in 


determining whether the Commission has 
abused its discretion in ordering a peti- 
tioner to desist from an unfair practice 
which he has already halted, the court is 
concerned largely not with the period of 
time which has elapsed between the cessa- 
tion and the entry of the order but with the 
time from the date of cessation to the date 
of issuance of the complaint.” The Com- 
mission itself in a recent decision dismissing 
a complaint,” has stressed the probable lack 
of a present public interest in respect of 
practices discontinued long prior to the in- 
stitution of proceedings. There the original 
complaint issued in June 1944, and the acts 
claimed to show an unlawful purpose on 
the part of the respondents took place be- 
tween January 1938 and February 1940. 
Commissioner Mason, who concurred spe- 
cially in the dismissal, commented on the 
purpose of reaching in their incipiency 
combinations leading to undesirable trade 
restraints, and remarked that in the case in 
question the Commission appears to have 
“tackled this problem at the tomb instead 
of at the womb.” 


The record here is silent as regards the 
existence of any special circumstances sug- 
gesting a likelihood that the petitioners will 
resume the practices discontinued so many 
years prior to the issuance of the complaints. 
It seems, indeed, doubtful that the orders 
in question would have been entered had 
not the Commission erroneously indulged 
the presumption that the activities contin- 
ued. The discretion residing in the Com- 
mission is a reasoned discretion, not an 
arbitrary one, and we are unable to see any 
substantial ground for inferring that the 
present public interest is served by the 
Commission’s action. 


[Orders Set Aside] 


The cease and desist orders are accord- 
ingly set aside. 


2 Grocery Distributors Association of Northern 
California, ete., 44 Federal Trade Commission 
Decisions 1200. 
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[] 67,218] Twentieth Century-Fox Film Corporation, Paramount Pictures, ISS, 
Loew’s Incorporated, RKO Radio Pictures, Inc., Warner Bros. Pictures, Inc., Warner 
Bros. Picture Distributing Corporation, Columbia Pictures Corporation, Universal Film 
Exchanges, Inc., and United Artists Corporation v. Brookside Theatre Corporation. 


In the United States Court of Appeals for the Eighth Circuit. No. 14,399. Dated 
February 11, 1952. 


Appeal from the United States District Court for the Western District of Missouri. 


Clayton Antitrust Act and Sherman Antitrust Act 


Practice and Procedure—Evidence of Unlawful Conspiracy—Prior Judgment Against 
Same Defendants—Admissibility—Instructions to the Jury.—In an action for damages by 
a former lessee of a theatre against motion picture producers, distributors, and exhibitors, 
it is not prejudicial error for the trial court to permit the reading of portions of a prior 
government antitrust decree against the same defendants and the reading of portions 
of the findings of fact and conclusions of law in such a decree as related to the charge in 
the present action where the trial court instructed the jury that they could not find a verdict 
for the lessee simply because the defendants had been unsuccessful litigants in the prior 
suit and that in admitting such findings in evidence, they are charged that the findings 
themselves do not establish any fact as to the activities of these defendants in the local 
area alleged in the complaint. When the trial court in its instructions, in summarizing the 
prior case, states the ultimate facts determined and does not submit to the jury evidentiary 
facts, there is no error. 


See the Clayton Act annotations, Vol. 1, J 2025.12. 


Practice and Procedure—Statute of Limitations—Interlocutory Consent Decree Against 
the Same Defendant as Tolling the Statute of Limitations—A cause of action which 
accrued in 1937 and for which an action was commenced in 1949 is not barred by a three- 
year statute of limitation where a government antitrust proceeding against the same 
defendants was pending, therefore, suspending the running of the statute of limitations as 
provided for in Section 5 of the Clayton Antitrust Act. Although a consent decree was 
entered in the government proceeding, the government case will be considered as pending 
where the consent decree reserved to the government the right at the end of a three-year 
trial period to seek the relief prayed for in an amended complaint and where the govern- 
ment at the end of the trial period moved for trial against such defendants. 


See the Sherman Act annotations, Vol. 1, { 1640.435; Clayton Act annotations, Vol. 1, 
q 2025.12. 


Practice and Procedure—Basis for the Determination of Damages—-Admissibility of 
Evidence—Profits Made by Successor After Forced Sale——Where a lessee of a theatre is 
forced to sell physical properties and a fifteen-year leasehold on the theatre by reason of 
an unlawful conspiracy, it is proper for the trial court to submit to the jury evidence as 
to the amount of profits made by its successors during the period subsequent to the date 
at which the lessee was forced out of business. The value of the right to continue in 
business depends to some extent on its capacity to make profits. It is not necessary to 
show with absolute certainty the amount of profits which could have been earned where 
the jury can make a just and reasonable estimate from the evidence. 


See the Sherman Act annotations, Vol. 1, J 1640.361. 


Practice and Procedure—Excessiveness of Attorney Fees—A Reasonable Fee.— 
A trial court’s allowance of $150,000 for attorney fees in a civil antitrust action where 
the damages assessed by the jury were $375,000 is unreasonable and is reduced to $100,000 
by an appellate court. Where the case was not unique, did not involve novel questions 
of law taxing the skill of counsel, and counsel was aided by a prior decree against the 
same defendants, forty per cent of the amount of damages suffered by the plaintiff is un- 
reasonable. 


See the Sherman Act annotations, Vol. 1, § 1640.390. 
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For the appellants: John F. Caskey and William E. Kemp (Byron Spencer, PA ales 
Cooper, Wallace Sutherland, Joseph J. Kelly, Jr., Richard F. Brous, and E. Compton 


Timberlake, with them on the brief). 


For the appellee: William G. Boatright and Arthur C. Popham (Nick C. Spanos, with 


them on the brief). 


For a prior decision of the U. S. District Court, Western District of Missouri, see 


1950-1951 Trade Cases {| 62,808. 


Before GARDNER, Chief Judge, and THomMas and COLtet, Circuit Judges. 


[Judgment for Plaintiff in Lower Court] 


GarpNeER, Chief Judge, delivered the opinion 
of the Court [Jn full text]: This appeal is 
from a judgment in favor of plaintiff Brook- 
side Theatre Corporation, appellee herein, 
and against Twentieth Century-Fox Film 
Corporation, Paramount Pictures, Inc., 
Loew’s Incorporated, RKO Radio Pictures, 
Inc., Warner Brothers Pictures, Inc., 
Warner Brothers Picture Distributing Cor- 
poration, Columbia Pictures Corporation, Uni- 
versal Film Exchanges, Inc., and United 
Artists Corporation, in an action for treble 
damages for alleged violation of the Federal 
Anti-Trust Baw. 15 3Un Ss Gs Secsamiaes 
and 15. The action was tried before a jury 
resulting in a verdict in favor of plaintiff in 
the amount of $375,000, upon which verdict 
a judgment for $1,125,000 was entered and 
thereafter on motion attorney fees were 
assessed against defendants in the sum of 
$150,000, besides certain costs and expendi- 
tures. 


[Theatre Lessee’s Action Against Motion 
Picture Majors| 


Generally speaking, the defendants are 
engaged in the business of producing, dis- 
tributing or exhibiting motion pictures either 
directly or through subsidiaries or associ- 
ated companies in various parts of the 
United States. Plaintiff is a Missouri cor- 
poration and in September, 1936, it became 
the lessee of the Brookside Motion Picture 
Theatre at 63rd and Brookside Streets in 
Kansas City, Missouri. The lease was for 
a fifteen-year term commencing March 31, 
1937. In its complaint it charged that its 
business and property were injured by rea- 
son of a conspiracy among and the business 
practices of the defendants in violation of 
the Anti-Trust Act, in that defendants and 
their subsidiaries or interrelated companies, 
including the National Theater Corporation 
and Fox Midwest Theaters, Inc., conspired 
to drive it out of business and to circum- 
scribe, limit and restrain the basis on which 
it could compete with theaters managed or 


{ 67,218 


controlled by defendants, and in aid of such 
alleged conspiracy defendants resorted to 
various illegal business practices such as re- 
quiring defendant to maintain stated mini- 
mum admission prices and such as entering 
into master agreements whereby all of the 
product owned by the distributor defendants 
was tied up for an entire season or several 
seasons at a time in favor of theaters oper- 
ated by the major defendants and such as 
granting to defendants’ operating subsidi- 
aries special terms and concessions as to 
price, playing time, eliminations and rebates 
that were not granted to plaintiff or available 
to it, and such as establishing substantially 
uniform systems of runs and clearances in 
local competitive areas whereby theaters 
operated by the major defendants were 
allowed and permitted to tie up all or 
substantially all of the desirable runs for 
subsequent theaters in such local competi- 
tive areas. It also charged that such con- 
spiracy and illegal business practices extended 
throughout the United States for a period 
beginning prior to 1936 and until long after 
plaintiff had turned over its Brookside The- 
ater to the Fox Midwest Theaters and that 
such conspiracy and illegal practices existed, 
prevailed and were carried out by all of the 
defendants and National Theaters Corpora- 
tion and Fox Midwest Theaters, Inc., in 
Kansas City, Missouri, during said period 
of time. 


[Conspiracy Forces Lessee Out of Business| 


It appears from the record that one Harry 
Jacobs built a theater which he leased to 
plaintiff for a period of fifteen years. Under 
this lease agreement plaintiff agreed to fur- 
nish and equip the theater and the theater 
was to seat at least 1000 persons. At the 
time it was built it was one of the finest 
suburban theaters in Greatér Kansas City 
and the initial cost to plaintiff for furnish- 
ings, equipment and decorations was ap- 
proximately $34,000 in 1936 and 1937. After 
equipping and opening the theater plaintiff 
made frequent and persistent efforts to se- 
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cure from the various defendants suitable 
pictures for exhibition but was unable to do 
so and there was proof warranting the jury 
in finding that the defendants through a 
concert of action amounting to conspiracy 
refused to furnish plaintiff with suitable pic- 
tures on terms enjoyed by defendants’ con- 
trolled picture houses and that concerted 
action on behalf of the defendants had the 
effect of making it impossible for plaintiff suc- 
cessfully to operate its picture theater and 
in effect drove it out of business, forming 
it to sell to a corporation controlled by or 
participating in the conspiracy or combina- 
tion created by the defendants. 


[Paramount Case Record Offered in Evidence] 


In support of the allegations of plaintiff's 
complaint it offered in evidence the primary 
record in a case entitled United States of 
America v. Paramount Pictures, Inc., et al. 
[1948-1949 TrapeE Cases 62,473], 85 F. 
Supp. 881, and was permitted to read to the 
jury that part of the final decrees which incor- 
porated by reference the findings of fact and 
conclusions of law and to read such portions 
of the findings of fact and conclusions of law 
as had direct relation to the charges con- 
tained in plaintiff’s complaint in the instant 
action. These decrees and findings adjudi- 
cated that defendants and the National The- 
ater Corporation and other corporations not 
involved in the present suit unreasonably 
restrained trade and commerce in the distri- 
bution and exhibition of motion pictures and 
monopolized and attempted to monopolize 
such trade and commerce. This evidence 
was admitted as against defendants in the 
instant action who were also defendants in 
the Paramount case, pursuant to a provision 
of the so-called Clayton Act (15 U.S. C,, 
Sec. 16), which provides that a determina- 
tion in a litigation instituted by the United 
States that a defendant has violated the 
Anti-Trust Law “shall be prima facie evi- 
dence against such defendant in any suit or 
proceeding brought by any party against 
such defendant under said laws as to all 
matters respecting which said judgment or 
decree would be an estoppel as between the 
parties thereto.” In addition to the record 
in the Paramount case plaintiff offered oral 
and documentary evidence tending to prove 
that the practices and acts found in the 
Paramount case to be violative of the Sher- 
man Anti-Trust Act, existing generally 
throughout the country, were practiced by 
defendants at Kansas City, Missouri, and 
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that as a result of such practices plaintiff 
was injured in its business and property. 


[Sufficiency of Evidence Not Challenged 
Directly] 


The sufficiency of the evidence to estab- 
lish the alleged conspiracy is not directly 
challenged on this appeal, making it un- 
necessary to recite in detail the character of 
this evidence as the jury’s verdict on the 
issue of conspiracy is not here reviewable. 


[Lower Court Procedure] 


The defendants at the close of all the 
testimony interposed motions for directed 
verdicts which were denied and the case was 
submitted to the jury on instructions to 
which defendants claim to have saved cer- 
tain exceptions. The jury having returned 
a verdict in favor of the plaintiff and against 
the defendants on all the issues as above 
recited, the court after denying motion for 
a new trial entered judgments from which 
these appeals are prosecuted. The appeals 
have for the purpose of presentation been 
consolidated and presented on one record 
consisting of about 3500 pages. 


[Requirements To Present Issues for 
Review] 


At the very threshold of our consideration 
of the issues sought to be presented we are 
met with a challenge as to the sufficiency 
of the record, particularly the brief of ap- 
pellants, to present any issue for review. 
Rule 11 of this court provides, among other 
things, that the brief of appellant shall con- 
tain, 


“Third.—A concise statement of the case 
in so far as is necessary for the court to 
understand and decide the points to be 
argued in the brief, giving the pages of 
the printed record where each fact stated 
can be found and verified. If a point 
relates to the admission or exclusion of evi- 
dence, the statement shall quote the evi- 
dence referred to, and any objections or 
other equivalent action taken relative 
thereto, together with the rulings of the 
court thereon, giving the pages of the 
printed record on which the quotations 
appear. * * * Fourth.—A concise state- 
ment of each point to be argued, with a 
complete list of all cases and statutes re- 
ferred to in the argument covering the 
point,—the cases which are considered to 
be most apposite and convincing, not ex- 
ceeding four in number, to be printed in 
bold-face type. Fifth—A printed argu- 
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ment which shall substantially follow the 
order of points stated under paragraph 
‘Fourth’. The court will disregard any 
statement in the argument as to what the 
record contains unless reference is made 
to the page of the printed record where 


the statement may be found or verified. 
KOK KY 


[Appellant's “Summary of Argument” | 


In the preparation of their brief (which 
was doubtless prepared by nonresident counsel) 
counsel for appellants have wholly disre- 
garded this rule. In lieu of “A concise state- 
ment of each point to be argued,” they have 
printed what-is designated as “Summary of 
Argument,” under which appear the following: 


“First. The Court erred in its treat- 
ment of Umited States v. Paramount. 


“A, Opening Statement. 
“B. Admission of Evidence. 
*@. Charge: 

“D. Closing Argument. 


“Second: The error of the trial court 
in rejecting defendants’ evidence as to the 
reasons why each licensed the Brookside 
Theater as it did, denied defendants the 
right to litigate the fundamental issue of 
whether their action was conspiratorial. 


“Third: The reception of evidence as 
to profits made by Fox Midwest after 
plaintiff sold its leasehold and the in- 
structions to the Jury as to the measure 
of damages resulted in substantial error 
which gave plaintiff a monstrous verdict. 

“A. The value of plaintiff’s business as 
of November 20, 1937, must be deter- 
mined with reference to conditions then 
existing. 

“B. The recovery by plaintiff of the 
profits made by Fox Midwest in the period 
after plaintiff sold its interest in the 
theater results in a rule of law which leads 
to speculation and injustice. 

“C. The opinion evidence offered by the 
plaintiff was insubstantial and not the 
lawful basis of recovery. 

“D. The Court improperly submitted to 
the Jury the question as to the amount 
of the Broadside’s profit. 

“E. The Court’s charge to the jury with 
respect to income taxes was highly pre- 
judicial. 

“FR. The award of attorneys’ fees was 
excessive. 


“Rourth: The trial court gave numer- 
ous erroneous, conflicting and prejudicial 
instructions and refused to give correct 
instructions requested by defendants. 

“A. As to conspiracy. 

“B. As to the extent of the estoppel 
created by the Clayton Act. 
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“C. As to master agreements. 

“D. As to exclusive contracts. 
“FE, As to dealings with plaintiff. 
“FE, As to the Paramount case. 
“G. As to damages. 

“H. As to conflicting charges. 
“I. As to refusals to charge. 


“Fifth: The highly prejudicial and in- 
flammatory closing argument of plaintiff's 
counsel denied defendants a fair trial. 


“A. Plaintiff’s counsel’s references to 
the Paramount case were improper. 


“B. Plaintiff's counsel went far beyond 
the bounds of propriety in abusing the de- 
fendants. 

“C. The misconduct of plaintiff’s counsel 
in making statements as to the character 
and veracity of plaintiff's witnesses re- 
quires the granting of a new trial. 

“T). Plaintiff's counsel appealed to local 
prejudice, patriotic prejudice and class 
prejudice. 

“FE. Plaintiff's counsel was guilty of mis- 
conduct requiring reversal by his improper 
use of inflammatory language to arouse 
sympathy in the minds of the jurors. 

“F, Plaintiff's counsel abused defend- 
ants’ counsel and this abuse was clear and 
reversible error. 


“G. The deliberate intent and effect of 
the closing argument by plaintiff’s coun- 
sel were to deny defendants a fair trial.” 

[Points To Be Argued on Appeal] 


What is said in Anderson v. Federal Cart- 


ridge Corporation, 156 F. 2d 681 is here 
apposite, and in referring to the points to 
be argued as set out in appellant’s brief 
we there said: 


“These points challenge no specific ac- 
tion or ruling of the court. The purpose 
of the rule requiring that appellant’s brief 
shall contain a separate and particular 
statement of each point relied upon is to 
point out to the appellate court and to 
opposing counsel the specific ruling or 
action which is challenged as erroneous 
without going beyond the assignment it- 
self, and to limit the presentation in 
the appellate court to the matters in the 
points or specifications as stated in the 
brief. Cohen v. United States, 8 Cir., 142 
F. 2d 861; E. R. Squibb & Sons v. Mal- 
linckrodt Chemical Works, 8 Cir., 69 F. 
2d 685; Hard & Rand v. Biston Coffee Co., 
8 Cir., 41 F. 2d 625; Butler v. United States, 
8 Cir., 108 F. 2d 27; Ed S. Michelson, Inc. 
v. Nebraska Tire & Rubber Co., 8 Cir., 
63 F. 2d 597. The error assigned must 
be sufficiently specific so that the atten- 
tion of the court is directed to the specific 


Copyright 1952, Commerce Clearing House, Inc. 


Number 235—81 
2-28-52 


action or ruling of the court without re- 
quiring the court to search the record to 
determine what the issue is. Certain of 
the points or assignments are directed 
generally to the rulings of the court on 
the admissibility of evidence but none of 
these points which seek to challenge the 
rulings of the court on the admissibility 
of evidence quote the evidence referred 
to; neither do they give the objections 
that were interposed, nor the rulings of 
the court on the objections. 

“This is an appellate court sitting to 
review alleged errors of law, and not 
to try the action de novo.” 


See, also: Hansen v. St. Joseph Fuel Oil & 
Mfg. Co., 8 Cir., 181 F. 2d 880; Mill Owners 
Mutual Fire Ins. Co. v. Kelly, 8 Cir., 141 
F. 2d 763; American Ins. Co. v. Scheufler, 
8 Cir., 129 F. 2d 143; Cohen v. United States, 
SiGir., 142) Ey 2d 86l: 


[Admissibility of Evidence] 


The ruling of the court in denying de- 
fendants’ motions for directed verdicts not 
being challenged, the other errors that 
might have prejudicially affected the rights 
of the defendants would be the court’s rul- 
ings on the admissibility of evidence, its 
instructions to the jury, and the alleged 
misconduct of counsel in his closing argu- 
ment to the jury. In the above quoted 
points to be argued it will be observed that 
no specific ruling of the court on the ques- 
tion of the admissibility of evidence is 
pointed out. While the rule requires that 
the assignment “shall quote the evidence 
referred to and any objections or other 
equivalent action taken relative thereto, to- 
gether with the rulings of the court thereon, 
giving the pages of the printed record on 
which the quotations appear,” we are not 
advised where in this record of some 3,500 
pages the ruling or rulings challenged may 
be found. We are not advised what the 
questions propounded were, what the ob- 
jections were, or what the rulings on the 
objections were. The general nature of the 
testimony is hinted at and the most that 
can be said with reference to it is that the 
court is invited to search the record for 
error in connection with the rulings of the 
court as to the admissibility of such evidence. 


[Jury Instructions and Statute of Limitations] 


The issue as to the correctness of certain 
instructions of the court is equally indefinite. 
The instructions are not set out; neither 
are the objections or exceptions thereto 
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set out. These points to be argued do 
not reach the dignity of an index which 
might direct us to the places in the record 
where the rulings of the court which are 
complained of may be found and exam- 
ined. In this connection we should perhaps 
observe that there is in effect a separate 
brief filed on behalf of certain of the de- 
fendants, in which they seek to raise the 
question of the applicability of the California 
three-year statute of limitations. The state- 
ments in this separate brief we think 
sufficient to present that question for con- 
sideration. 


[Contentions of Defendants Considered] 


Due to the importance of the case and its 
quasi-public nature we shall consider as 
best we can, as a matter of grace, the prin- 
cipal contentions of the defendants. 


[Record in Paramount Case in Evidence | 


As has been noted, plaintiff offered in 
evidence copy of the primary record in the 
Paramount case, which included the petition 
or complaint, the final decree, findings of 
fact and conclusions of law and bill of 
particulars. The final decree incorporated 
by reference the findings of fact and con- 
clusions of law. Over objections that the 
record, including the decree, did not estab- 
lish any fact in favor of the United States 
which could be the subject of an estoppel 
between the United States and the defend- 
ants in subsequent litigation and could not 
create any estoppel in this case even under 
the statute, and that no fact is established 
by the decree which is the subject of any 
estoppel, the court admitted the exhibits 
in evidence, stating that the admission was 
for the purpose of the record but that the 
court would permit reading only portions 
of the record to the jury. The court in fact 
permitted the readings of such portions of 
the final decree and such portions of the 
findings of fact and conclusions of law as 
related to the charge contained in the com- 
plaint. In addition to the limited use per- 
mitted of this evidence the court instructed 
the jury that they could not find a verdict 
in favor of plaintiff simply because the de- 
fendants had been unsuccessful litigants in 
this Paramount suit and that, 


“In admitting these findings in evidence 
for your consideration, you are charged 
that they of themselves do not establish 
any fact as to the activities of these de- 
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fendants in Kansas City, Missouri. They 
cover a nationwide situation of which the 
Government complained.” 


There was no prejudicial error in admitting 
this testimony. Section 5 of the Clayton 
Act (15 U. S. C. Sec. 16); Emich Motors 
Corp. uv. General Motors Corp. [1950-1951 
Trade Cases {-62,778], 340 U. S. 558. In 
the Emich Motors case the court in the 
course of its opinion said: 


‘ck > > We think plaintiffs are entitled 
to introduce the prior judgment to estab- 
lish prima facie all matters of fact and 
law necessarily decided by the conviction 
and the verdict on which it was based.” 


[Paramount Record Admissible | 


In the instant case the court in its in- 
structions, in summarizing the Paramount 
case, stated the ultimate facts determined 
and did not submit to the jury evidentiary 
facts and this we think was in substantial 
compliance with the decision of the Su- 
preme Court in the Emich Motors case. The 
argument with reference to the admissibility 
of this evidence is so commingled with the 
argument with reference to the instruction 
relative thereto that it is somewhat difficult 
to determine whether the alleged error is 
based upon the ruling of the court in ad- 
mitting the evidence or in the instructions 
given relative thereto. In our opinion, as 
limited and qualified by the court’s instruc- 
tions the evidence was admissible and de- 
fendants’ contention with reference to this 
alleged error is wholly without merit. 


[Accountants’ Testimony as to Damages] 


In support of its claim for damages plain- 
tiff employed a certified public accountant 
to examine the books produced by the 
defendants reflecting the results from the 
operation of the Brookside Theater from 
December 18, 1938 to August 18, 1950. After 
testifying that he had made a study of the 
records that were exhibited covering this 
period of operation, he was interrogated 
as to the gross receipts for each of the 
years. This was objected to on behalf of 
the defendants as being “inadmissible on 
any subject of damages and further that 
the profits themselves are not any element 
of recovery and that the amount of the 
profits beyond a reasonable period after 
the sale in 1937 should not be considered.” 
The court in ruling on the objections inter- 
posed said: “I am not an expert but I 
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do think you have to know what the gross 
receipts are to tell what the net profits 
are,’ and thereupon overruled the objec- 
tion. The accountant then testified with 
reference to the gross receipts as shown by 
the books and also testified to the allow- 
ances for depreciation and expenses of 
operation. Summarizing the result of his 
examination, he testified that during the 
period of time covered by the inquiry the 
net profits realized from the operation of 
the Brookside Theater were $317,478.02. 
The results of these calculations were set 
down in detail and shown in plaintiff’s Ex- 
hibit 113. After the witness testified to 
the various items and factors taken into 
consideration in his calculations the exhibit 
was ultimately received in evidence. The 
defendants produced an expert acocuntant 
who based his calculations upon the same 
period and the same records and who pro- 
duced substantially different results, be- 
cause of various items taken into consideration 
by him. There is a substantial variance 
between the amount allowed for deprecia- 
tion and other items of expenditures. 


[Court's Instructions to the Jury] 


The court, in its instructions, told the 
jury in effect that they might consider this 
evidence, not as fixing the measure of dam- 
ages but along with all other testimony, 
and the jury was advised that such profits 
are not necessarily the measure of damages 
but simply a circumstance and an element 
to be taken into consideration. Referring 
to this character of testimony the court 
further instructed the jury that, 


“Such profits are simply one of the 
elements to be taken into consideration 
in determining plaintiff’s damages, if any. 
That is between the period of November 
20, 1937, and the end of the lease. It is 
simply one of the factors which you 
may take into consideration together with 
all of the other facts and circumstances 
in arriving at a determination of the 
amount of damages you may find and 
believe from the evidence was sustained 
by plaintiff to its busines and property.” 


[Profits After Plaintiff Forced Out of 
Business Basis of Damages] 


It seems to be the contention of defend- 
ants as to the admissibility of this evidence 
that the court erred in permitting the jury 
to use the amount of profits made during 
the period subsequent to the date at which 
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plaintiff was forced out of business by the 
tortuous acts of defendants as a basis for 
the award of damages, whereas the evidence 
should have been limited to show the dif- 
ference between what plaintiff received on 
the sale of its property and its fair market 
value on that date. We think the court’s 
instruction clearly answers this criticism. 
The property involved was not only the 
physical properties sold but a leasehold of 
fifteen years’ duration and hence the alleged 
tortuous act was an injury to plaintiff's 
business, and the profits that might rea- 
sonably have been anticipated from the 
conduct of that business were, we think, a 
proper item for consideration, exactly as 
the court advised the jury. Such damages 
need not be capable of calculation with 
absolute exactness and the loss of prospec- 
tive profits from a busines is an item for 
which recovery may be had. No hard and 
fast rule for ascertaining such profits can 
be laid down but they must be determined 
according to the circumstances of each case. 
The damages recoverable under the Federal 
Anti-Trust Law are both punitive and com- 
pensatory. The measure of such damages 
is the pecuniary loss to plaintiff’s business 
or property resulting proximately from the 
conspiracy or combination. They must be 
actual damages and not speculative or con- 
jectural. The uncertainty, however, which 
precludes recovery of particular damages is 
uncertainty as to whether they are the 
result of the tortuous acts of defendants, 
rather than uncertainty as to amount, and 
the fact that damages can not be calculated 
with mathematical exactness does not make 
them so uncertain as to bar recovery. 
Bigelow v. RKO Radio Pictures [1946-1947 
TRADE CasEs § 57,445], 327 U. S. 251; East- 
man Kodak Co. v. Southern Photo Materials 
Co., 273 U. S. 359. Hence, loss of profits 
may constitute an element of recoverable 
damages where they are capable of being 
measured or ascertained on a reasonable 
basis. 


[Proper Basis for the Jury| 


We held, in Falstaff Brewing Corp. v. 
Towa Fruit & Produce Co., 8 Cir., 112 F. 2d 
101, in an action for damages for the tort 
of a defendant, that evidence as to profits 
might properly be considered by the court. 
We there said: 

“ck %* %& there is evidence as to the 


exact number of cases of bottled beer 
sold during that time by Christensen who 
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took over this agency. All of these sales 
were made by the same salesmen who 
had acted during the first six months in 
the same territory for appellee and Chris- 
tensen testified that he, personally, made 
practically no sales, leaving that matter 
to these salesmen. There is no reason 
to believe that approximately the same 
sales would not have been made had there 
been no change in the agency. * * * 
From all of this evidence, it is clear that 
there was a proper basis in the evidence 
for the jury to have found the full amount 
of damages ($3,000) sought by appellee 
for the loss of profits arising from breach 
of contract.” 


[Admission of Evidence and Jury Instructions 
Not Erroneous] 


The value of the right to continue business, 
of which plaintiff was deprived by the 
wrongful act of the defendants, depended 
certainly to some extent on its capacity to 
make profit. The sufficiency of the evidence 
of profits as an element of recoverable dam- 
ages is dependent upon whether the data of 
which the evidence consists is such that a 
just and reasonable estimate can be drawn 
from it, and it is not necessary to show with 
absolute certainty how much profit would 
have been earned. Neither in the admission 
of evidence with reference to profits nor 
in the instructions of the court with refer- 
ence to the use that might be made of such 
evidence by the jury, was there any error. 


[Damages Ascertained from Date of 
Involuntary Sale| 


In arguing the question of the admissi- 
bility of this evidence, counsel commingle it 
with criticism of the court’s instructions and 
ultimately in this same connection argue the 
question of the alleged excessiveness of the 
verdict. The court fixed the date at which 
the damage should be ascertained as No- 
vember 20, 1937, and instructed the jury 
that if it found that the sale on that date 
was an involuntary one, brought about by 
the tortious conduct of defendants, it might 
then consider as a factor or element of dam- 
age, lost profits. It is somewhat difficult to 
determine what objections defendants urged 
to the court’s instructions on the question 
of damages and it is observed that by their 
requested instruction No. 49 they asked the 
court to charge that: 


“You may take into consideration the 
amount of the net earnings of the Brook- 
side Theater for the period it was oper- 
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ated prior to the sale thereof on November 
20, 1937, and also the earnings of said 
theater for such reasonable period of time 
following the sale to the Fox Company 
as would fairly indicate the earning power 
of said theater when free from any re- 
strictive effects of the alleged conspiracy.” 


[Defendants Cannot Complain] 


In view of these requests made of the 
trial court, defendants are not in a position 
to complain of the charge of the court with 
reference to how this evidence might be 
considered by the jury. If profits that 
might reasonably be realized from the con- 
duct of a business destroyed by the tortious 
act of wrongdoers may not be taken into 
consideration in ascertaining damages, then 
the wrongdoer might with impunity destroy 
a competitor’s business and profit by such 
wrongful act. Jn view of the verdict of the 
jury we must assume that plaintiff was 
forced out of business by the tortious acts 
of the defendants. True, the cause of ac- 
tion for such wrongful acts arose at the 
time such wrongful acts were consummated 
and plaintiff could at any time thereafter, 
within the period of limitations, have sued 
to recover the damages suffered. 


[Damages at Time Action Accrued 
Not Controlling] 


Complaint is made that if the action had 
been tried at the time it first accrued, it 
would not then have been possible to make 
proof of the prospective profits that might 
reasonably have resulted from a conduct of 
the business during the period of the lease- 
hold destroyed. That would doubtless have 
been a misfortune to the plaintiff but it 
does not change the rule as to the measure 
of damages nor the admissibility of evi- 
dence to prove damages. In Restatement 
of Torts, Volume 4, Chapter 47, Section 910, 
the rule is stated as follows: 


“Time when the requirement of cer- 
tainty is satisfied. Although at the time 
of the commission of the tort or at the 
time of bringing suit there can be no 
recovery for a particular resulting harm 
because its extent was then not definitely 
ascertainable, if, before the time of trial, 
the situation is so changed that the extent 
of harm can be proved with the required 
degree of certainty, recovery is permitted. 
* * * Thus where there has been inter- 
ference with a business, events antece- 
dent to the trial may indicate that profits 
which at the time of the tort were appar- 
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ently speculative would certainly have 
been made, * * *.” 


This, we think, states the rule applicable 
to the situation here presented. See, also: 
People’s Ice Co. v. Steamer Excelsior, 44 
Mich, 229; Chapman v. Kirby, 49 Ill. 211. 


[Trial Court Should Determine Excesswwveness 
of Verdict] 


In this same connection and commingled 
therewith it is argued that the verdict is 
excessive. This court has consistently held 
that in a tort action excessiveness of the 
verdict is a question to be determined by 
the trial court on motion for new trial and 
can not be considered as a ground for 
reversal. Kroger Grocery & Baking Co. vw. 
Young, 8 Cir., 66 F. 2d 700; Peitzman v. 
City of Illmo., 8 Cir., 141 F. 2d 956; St. Louis 
Southwestern Ry. Co. v. Ferguson, 8 Cir., 
182 F. 2d 949; Missouri-Kansas-Texas Ry. 
Co. v. Ridgway, 8 Cir., 191 F. 2d 363. As to 
this rule we said in St. Lowis Southwestern 
Ry. Co. v. Ferguson, supra: 


“* * % under the concept of appellate 
function in jury cases which has hereto- 
fore been expressed by the decisions of 
the Supreme Court and in our own, the 
change is not one which we would feel 
entitled to make.” 


[Damages Respond to Evidence—Denial of 
Motion Not Error] 


Ordinarily it is the exclusive function of 
the jury to fix the amount of damages. 
Barry v. Edmunds, 116 U. S. 550; Tennant 
0» Peona GP. Ue Ry Con sZt =a eo 
Bordonaro Bros, Theaters, Inc. v. Paramount 
Pictures, Inc., 2 Cir., [1948-1949 Trape Cases 
{ 62,467], 176 F. 2d 594. The amount of 
damages assessed by the jury is confessedly 
large but it can not be said that it does 
not respond to the evidence and the trial 
court in its discretion overruled defendants’ 
motion for a new trial. 


[Conspiracy Question Not Determined 
by Different Case] 


It is argued, though not properly assigned 
as error, in defendants’ brief that the trial 
court erred in rejecting defendants’ offer to 
prove why they licensed the Brookside 
Theater as they did. As we understand the 
offer, defendants wished to show that in 
licensing pictures to independent exhibitors 
operating theaters in Kansas City each de- 
fendant was acting independently and not 
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as the result of any understanding or con- 
spiracy between the various defendants, and 
particularly they wished to show that in an 
action referred to as the Rolsky case a trial 
judge had held under circumstances not 
unlike those present in the instant case, 
that each distributor had acted independ- 
ently. Plaintiff was not a party to that 
suit and what may have been held by the 
trial judge there was not binding upon 
plaintiff, nor indeed upon the trial court, in 
the instant case. It was the province of 
the judge in this case to determine and 
declare the law and defendants were at all 
times here involved presumed to know the 
law and the question of intent was wholly 
immaterial. Such evidence at best could 
go only to the question of mitigating puni- 
tive damages. Here the punitive damages 
could not be mitigated because fixed by the 
statute providing for treble damages. Whether 
the defendants acted conspiratorily or inde- 
pendently was to be determined in this case 
by the facts and circumstances shown in 
evidence and the law as declared by the 
court, and could not be determined nor 
affected by what a trial judge may have 
held in some other action to which plain- 
tiff was not a party. Anderson v. Hultberg, 
RaGite 21 /abeaes oo yeress tule Com Unio 
Donald, 2 Cir., 63 F. 238; Baush Mach. Tool 
Co. v. Aluminum Co., 2 Cir., 79 F. 2d 217. 


[Specific Intent Not Material] 


The question of specific intent is not here 
material. Umited States v. Aluminum Corp. 
[1944-1945 Trane Cases § 57,342], 2 Cir., 
148 F. 2d 416; United States v. Masonite 
Corp., 316 U. S. 265; Umited States v. Gen- 
eral Motors Corp., 7 Cir., 121 F. 2d 376. 
In the last cited case an offer of evidence 
of the general character offered here had 
been excluded. In sustaining the ruling of 
the court it is said: 


“Manifestly the evidence related more 
to the possible motives or reasons inspir- 
ing the conspiracy, than to the effect 
which the imposition of the finance re- 
strictions would have on the dealers’ 
commerce in General Motors cars. * * * 
By purposely engaging in a conspiracy 
which necessarily operated to produce a 
direct restraint upon interstate commerce, 
they had become chargeable with intend- 
ing that result.” 


The Supreme Court in Umited States v. 
Socony-Vacuum Oil Co., 310 U. S. 150, in 
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referring to certain offers of proof which 
had been rejected said: 


“The offers of proof covering the back- 
ground and operation of the National 
Industrial Recovery Act and the Petro- 
leum Code, the condition of the oil indus- 
try, the alleged encouragement, cooperation 
and acquiescence of the Federal Petro- 
leum Administration in the buying pro- 
grams and the like were properly excluded, 
insofar as they bore on the nature of 
restraint and the purpose or end sought 
to be attained.” 


[No Prejudicial Error] 


We are of the view that the exclusion 
of the proffered testimony was not preju- 
dicial error. 


[Paramount Consent Decree Tolls Statute 
of Linutations]. 


Certain of the defendants pleaded that 
the action as to them was barred by the 
California three-year statute of limitations. 
This action was commenced in the Federal 
Court for the Southern District of Cali- 
fornia on June 27, 1949, and transferred to 
the United States District Court for the 
Western District of Missouri. In support 
of this contention it is argued that the 
Paramount case was not pending against 
them from November 20, 1940, to August 
7, 1944. An interlocutory consent decree 
was entered in the Paramount case Novem- 
ber 20, 1940. On August 7, 1944, the govern- 
ment moved for trial. It is conceded that 
the Paramount case was pending from July 
20, 1938, to November 20, 1940, and that 
the case was again pending after August 
7, 1944. Section 5 of the Clayton Act 
(15 U. S. C. Sec. 16). provides that when- 
ever any suit or proceeding in equity or 
criminal prosecution is instituted by the 
United States to prevent, restrain or punish 
violations of any of the antitrust laws, the 
“running of the statute of limitations in 
respect to each and every private right of 
action arising under said laws and based in 
whole or in part on any matter complained 
of in said suit or proceeding shall be sus- 
pended during the pendency thereof.” ‘This 
act provides for the tolling of the statute 
of limitations so long as the government 
suit is pending. We think it clear that the 
consent decree entered in the Paramount 
case was not in reality a final decree. It 
certainly did not terminate the litigation 
and it was not intended as a final decree 
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terminating the litigation. The consent de- 
cree entered in the Paramount case reserved 
to the United States the right at the end 
of a three year trial period to seek the 
relief prayed for in the amended complaint. 
At the end of the three year period the 
United States moved for trial against all 
the defendants. We conclude that the Para- 
mount case was pending until the final decree 
entered therein was either affirmed by the 
Supreme Court or the time for appeal had 
expired. The statute of limitations was 
therefore not available to the defendants. 


[Counsel's Reference to Paramount Case 
Not Prejudicial) 


It is contended that defendants were pre- 
vented from having a fair trial because of 
the misconduct of counsel, particularly that 
of Mr. Popham in his closing argument to 
the jury, and it is also urged that Mr. 
Boatright in making his opening statement 
transgressed the rules governing such a 
statement. We shall first refer to Mr. Boat- 
right’s opening statement. Counsel for plain- 
tiff is entitled to make an opening statement 
to the jury and should do so, stating the 
issues and outlining the facts intended to 
be proved. It is not in the nature of an 
argument but a statement of the issues and 
of the evidence proposed to be offered in 
sustaining the issues so as to indicate to 
the judge and the jury the issues of fact 
involved. Mr. Boatright’s remarks with 
reference to the Paramount case are urged 
as improper. The final judgment and find- 
ings in the Paramount case were admissible 
evidence and in fact were admitted. What 
Mr. Boatright said with reference to this 
evidence was so notorious and well known 
as to be a matter of history. He referred 
to no evidence that was not admissible and 
it is not conceivable that what he said in his 
opening statement with reference to the 
decree and findings in the Paramount case 
could well have been prejudicial in a case 
that was submitted to the jury seven weeks 
after this incidental statement. 


[Other Remarks Not Ground for 
Reversal] 


As to the closing argument of Mr. Pop- 
ham it must be admitted that there is much 
ground for criticism and we do not com- 
mend it as a model of propriety. It is 
urged that it was calculated to arouse the 
prejudice of the jury. The arguments of 
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all counsel are reproduced in full in the 
record. They are extremely lengthy and 
any attempt to review them in detail would 
serve no useful purpose and would unduly 
extend this opinion. The evidence in this 
case was itself of such a nature that it 
might well have aroused some prejudice in 
the minds of the jury. Similar evidence has 
been characterized as “bold, relentless and 
predatory commercial behavior.” But counsel 
were not for that reason, however, pre- 
cluded from making an argument based 
upon such evidence. Generally it may be 
said that the arguments of counsel for 
defendants were somewhat vitriolic and 
denunciatory. Counsel charged deliberate 
perjury against many of plaintiff’s wit- 
nesses and referred to the testimony as 
“dramatics,” “a shrewd piece of business,” 
“the story of changes,” “an elaborate story,” 
and similar accusations. Two of plaintiff's 
witnesses were directly charged with manu- 
facturing evidence. Neither was the argu- 
ment of counsel for defendants strictly 
confined to the record and at least much 
of what is objected to in the closing argu- 
ment of counsel for plaintiff was provoked 
by the improper argument of counsel for 
defendants. This court, in Myres v. United 
States, 174 F. 2d 329, in referring to retalia- 
tory statements made by opposing counsel 
held that, “This Court has said that it will 
not reverse for improper remarks, in clos- 
ing arguments, invited or provoked by 
opposing counsel.” The arguments of counsel 
for defendants were quite as extravagant 
and reprehensible as the closing arguments 
of counsel for plaintiff. In this closing 
argument which we think under ordinary 
circumstances would certainly have im- 
periled the verdict, counsel indulged in 
sarcasm, ridicule and buffoonery. But most 
of the objections interposed were sustained 
by the court and the argument was either 
based upon the evidence or was invited 
or provoked by improper arguments of 
counsel for the defendants. In this state 
of the record the closing argument of 
counsel for plaintiff, though containing much 
that is reprehensible, is not ground for 
reversal. 


[Forty Per Cent of Verdict Excessive 
for Attorney Fees] 


As has been noted, the court allowed 
attorney fees in the sum of $150,000, and 
it is contended that this allowance was 
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excessive. The case was an important one 
but it was not a pioneer but had many 
predecessors involving substantially the same 
issues. It contained no novel questions 
taxing the ingenuity or skill of counsel as 
prior cases in the same field had charted 
the course and procedure to be followed. 
In addition to this there was made avail- 
able to counsel the decree and record in 
the Paramount case which in itself, by 
reason of the statute, made a prima facie 
case against the defendants which were 
parties to that action so that it was only 
necessary to produce evidence showing that 
the defendants were guilty of the same 
‘character of practices in the Kansas City 
area and to make proof of the damages 
arising from such practices. The damages 
were assessed by the jury at $375,000. This 
was the only recovery that may be attributa- 
ble to the services of counsel for plaintiff 
as it was through no effort of theirs that 
these damages were trebled. $150,000 is 
40 per cent of the amount of damages suf- 
fered by plaintiff. The statute provides 
for the recovery of “reasonable” attorney 
fees. Such fees are not to be calculated on 
the basis of a contingent fee. But even if 
so calculated, 40 per cent of the amount 
of the verdict in this case would, in our 
opinion, if to be paid out of the amount 
of damages recovered, shock the con- 
science and we think there is no basis for 
determining the reasonableness of attorney 
fees by a different standard simply because 
they are to be paid by the defendants and 
not by counsel’s client. Courts are not 
bound by the testimony of experts as to 
attorney fees. The allowance of such fees 
may be made, based upon the record and 
the expert knowledge possessed by the 
judges of either trial or appellate courts, 
without any specific testimony with refer- 
ence to the value of the services. Merchants’ 
& Manufacturers’ Securities Co. v. Johnson, 
8 Cir., 69 F. 2d 940; Blackhurst v. Johnson, 
8 Cir. 72 F. 2d 644. In the recent case 
entitled Milwaukee Towne Corp. v. Loew’s, 
Inc., 7 Cir. [1950-1951 TRravE Cases { 62,891], 
190 F. 2d 561, the trial court made an allow- 
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ance of $225,000 for attorney fees. The 
Court of Appeals reduced the allowance to 
$75,000. In referring to the allowance made 
by the trial court it is said: 


“* * * the fabulous amount allowed 
is’ shocking to our sense of reason and 
justice. * * * And we are disturbed 
because in our sober judgment this ex- 
orbitant allowance, if it should become a 
precedent, is calculated to bring both the 
bar and the bench into public disrepute. 
More than that, the possibility that the 
anti-trust laws might develop into a 
racketeering practice should not be en- 
hanced by the allowance of exorbitant 
and unreasonable attorney fees. It should 
not be made more profitable than it is for 
a person to become the victim of a con- 
spiracy in restraint of trade.” 


[Duty of Appellate Court to 
Modify Fees| 


In general, statutes providing for at- 
torney fees contemplate a reasonable fee. 
Dumas v. King, 8 Cir., 157 F. 2d 463; Busi- 
ness Men’s Assur. Co. v. Campbell, 8 Cir., 
18 F. 2d 223. We have carefully studied 
the entire record and briefs and can not 
escape the conclusion that the fees allowed 
to attorneys for plaintiff are excessive, and 
it is the duty of appellate courts to protect 
against “vicarious generosity” in the matter 
of attorney fees. We therefore modify the 
judgment and allowance of attorney fees 
by reducing the allowance from $150,000 to 
$100,000 for all attorney fees, including fees 
on this appeal. 


[Other Contentions Without Merit] 


We have given consideration to all the 
other contentions urged by appellants but 
find them wholly without merit. 


[Judgment Modified and Affirmed] 


The judgment and orders appealed from 
are modified only as to the amount allowed 
for attorney fees and as so modified the 
judgment and orders appealed from are 
affirmed. No costs are to be taxed in favor 
of eitl.er of the parties on this appeal. 
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[7 67,219] Gamco Incorporated v. Providence Fruit and Produce Building, Incor- 
porated, et al. : 


In the United States Court of Appeals for the First Circuit. October Term, 1951. 
No. 4600. Dated February 13, 1952. 


Appeal from the United States District Court for the District of Rhode Island. 


Sherman Antitrust Act 


Unlawful Monopolies—Refusal to Renew Lease—Power to Exclude Competitors from 
the Market—Injury to Competitive Activity—Failure to Justify Exclusion—Possibility of 
Alternative Facilities—A lessor and certain lessees of a building, which provides selling, 
storing, and shipping facilities to fresh fruit and vegetable dealers and which is the center 
of local trade for such dealers, unlawfully attempt to monopolize and do monopolize 
such trade when they refuse to renew a lease of a dealer on the ground that the dealer 
was no longer a resident of the state and they fail to justify the refusal on reasonable 
business requirements. 


The exclusion of competitors from a market is one of the indicia of monopoly power, 
and where the defendants enjoy the power to deny their competitors access to the market, 
evidence that competitive activity has not actually declined does not condone the defend- 
ants’ monopoly. Although the location of the building thrust monopoly power upon the 
defendants, such monopolists must justify the exclusion of a competitor by reasonable 
business requirements. The fact that possible alternative facilities could be developed does 
not excuse monopolization since the imposition upon the dealer of the additional expense 
of developing other facilities would extract the monopolist’s advantage and since the anti- 


trust laws guarantee the right of entry to markets already created. 
See the Sherman Act annotations, Vol. 1, § 1210.101, 1210.501, 1660.151. 


For the appellant: 


George Alpert (with whom Herbert Alpert, Clarice Neumann, 


and Alpert and Alpert were on the brief), Boston, Mass. 


For the appellees: Frank Licht (with whom Andrew P. Quinn was on the brief), 


Providence, R. I. 


‘ 


Before CLaArK* and Woopgury, Circuit Judges, and Forp, District Judge. 


Opinion of the Court 
[Oustered Lessee Alleges Antitrust Violations] 


CrarK, Circuit Judge [In full text]: This 
appeal brings up for review the decision of 
a district court, finding no violation of the 
antitrust laws in the ouster of a tenant, a 
Rhode Island corporation, from a building 
in Providence specially located and equipped 
for wholesale produce marketing, when con- 
trol over the corporation passed to out-of- 
state interests. 


[Trial Court Finds No Suppression of 
Competition | 


Plaintiff, Gamco Incorporated, is a cor- 
poration organized under Rhode Island law 
and located in Providence, which purchases 
fruit and vegetables in truck and freight-car 
lots from interstate dealers for sale primarily 
to the bulk jobbers and retailers of the city. 
It brought the present action in the district 


1 Judge Clark of the Second Circuit, serving 
by designation. 
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court against defendant Providence Fruit & 
Produce Bldg., Inc., as lessor of the build- 
ing in question, joining also the latter’s 
directors and certain other Rhode Island 
concerns which lease space in the building. 
In the action plaintiff sought to enjoin 
alleged violations of Sections 1 and 2 of 
the Sherman Antitrust Act, 15 U. S. C. §§1 
et seq., growing out of its exclusion from 
the building, and to recover treble the 
damages consequentially ‘sustained. After 
trial without jury the district court entered 
judgment for defendants on the ground in 
substance that whatever the attempt to 
monopolize or the monopoly, their acts had 
not actually suppressed, or tended to sup- 
press, competition. 


[Lessor’s Building Center of Local Trade] 


The facts are substantially undisputed. 
The Produce Building was erected some- 
time prior to April, 1929, by a subsidiary 
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of the New Haven Railroad on premises 
owned by the Railroad and adjacent to its 
main freight lines. It was designed to pro- 
vide selling, storage, and shipping facilities 
to the fresh fruit and vegetable dealers of 
Providence who had found themselves 
forced from the downtown city streets by 
accumulating traffic congestion. The build- 
ing and its surrounding land and road ap- 
proaches were leased for a total of fifty 
years by the subsidiary and the Railroad 
respectively, to the defendant corporation. 
It is of three floors approximately 1,000 feet 
long. Local wholesalers may purchase corpo- 
rate stock—of which but 100 shares were au- 
thorized—and rent individual three-floor units 
or bays 20 feet wide for $1,800 a year. Their 
bulk consignments of fresh fruit and vege- 
tables are received by street, four rail spurs 
of which the building tenants have exclu- 
sive use, and Yard 17 of the New Haven 
Road. The facilities thus provided are sub- 
stantially advantageous to local wholesalers. 
Retail buyers habitually congregate there 
and the shipping facilities are the best in 
Providence. As a result, since 1929 prac- 
tically all fruit and vegetable dealers in the 
area at onetime or another have held leases 
or stock in the defendant corporation. One 
of the issues developed in the case was 
the possibility, as asserted by the defend- 
ants, of developing alternative physical 
accommodations of comparable utility on 
other space adjacent to the railroad. The 
parties were in the sharpest of disputes as 
to the desirability of such sites and of 
facilities upon them if and when developed. 
But it was not questioned that they were 
not now developed or that the local trade 
was at present centered in this building. 


[Lessor Refuses to Renew Lease—Lessee 
Ejected] 


Plaintiff, Gamco, was organized in 1946 
as successor to the wholesale concern of 
G. A. Mercurio, which had been leasing 
space in the building. To finance purchases 
it arranged for credit from Sawyer & Co., 
another wholesale fruit and produce dealer 
whose business was primarily in Boston. 
So Gamco’s shareholders pledged their 
stock as security, reserving the voting rights 
at the insistence of the defendant Building 
Corporation. The defendant directors then 
granted a one-year lease of four units, but 
at the expiration of the life of the lease they 
refused renewal. Shortly thereafter the im- 
pending financial difficulties of Gamco forced 
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the record transfer of the pledged stock to 
Sawyer & Co., and since that time the board 
has consistently declined to renew the lease. 
Its refusal is grounded on a covenant in 
the original lease wherein plaintiff agreed 
not to “transfer or permit to be transferred 
any interest in the business” without writ- 
ten permission from the board. In 1948 
Gamco was notified to quit the premises. 
It failed to comply and the defendant 
directors instituted suit for trespass and 
ejectment in the Rhode Island courts, which 
resulted in a judgment in their favor, affirmed 
by the state supreme court. Providence Fruit & 
Produce Bldg., Inc. v. Gamco, 1948-1949 TRaDE 
CASES { 62,471], 76 R. I. 54, 68 A. 2d 20, sub- 
sequent to the filing of the complaint in the 
present action. 


[Power to Exclude Competitors Controls] 


The district court interpreted the Sher- 
man Act in this context as condoning de- 
fendants’ monopoly position as long as 
competition ruled the ultimate selling mar- 
ket subsequent to Gamco’s ouster. It happens 
to be true that the abuses of price fixing 
and price leadership have been traditional 
criteria of illegality under the Act. See, 
e. g., United States v. Trenton Potteries Co., 
273 U. S. 392; Appalachian Coals, Inc. v. 
United States, 288 U. S. 344; United States v. 
Socony-Vacuum Oil Co., 310 U. S. 150. But 
there are other indicia of monopoly power, 
of which exclusion of competitors from the 
market is one, International Salt Co. vw. 
United States [1946-1947 Trane Cases 
7 57,635], 332 U. S. 392, 396, which are con- 
demned per se by Section 2, regardless of 
whether or not the position of dominance 
has been exploited to rig prices. American 
Tobacco Co. v. Umited States [1946-1947 
TRADE CASES { 57,468], 328 U. S. 781, 808- 
815; United States v. Aluminum Co. of Amer- 
ica, [1944-1945 TRapE CASEs {[ 57,342], 2 Cir. 
148 F. 2d 416, 427-429. The Sherman Act 
condemns the power which makes pricing 
abuse possible as well as the abuse itself. 
United States v. Griffith [1948-1949 Trape 
CASES J 62,246], 334 U. S. 100, 106. Where, 
as here, defendants enjoy a power to deny 
their competitors access to the mar- 
ket, “evidence that competitive activity has 
not actually declined is inconclusive,” both 
as to Section 3 of the Clayton Act, 15 
U. S. C. § 14, Standard Oil Co. v. United 
States [1948-1949 TRapE Cases { 62,432], 
367m URSae2ooN olAweald MoOnmuounmpresent 
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purposes under Sections 1 ande2 of the 
Sherman Antitrust Act. 


[Availability of Other Selling Sites 
Immaterial] 


Defendants contend, however, that a dis- 
criminatory policy in regard to the lessees 
in the Produce Building can never amount 
to monopoly because other alternatives 
selling sites are available. The short an- 
swer to this is that a monopolized resource 
seldom lacks substitutes; alternatives will 
not excuse monopolization. The district 
court found: “Yard 17 is open to the public 
* * * There is space adjacent to the Pro- 
duce Building on its west side * * * as well 
as land owned by the City of Providence 
in the immediate vicinity. There is also 
space across the street from the Produce 
Building on Terminal Way which has track 
facilities.” But it is only at the Building 
itself that the purchasers to whom a com- 
peting wholesaler must sell and the rail 
facilities which constitute the most eco- 
nomical method of bulk transport are 
brought together.2, To impose upon plain- 
tiff the additional expenses of developing 
another site, attracting buyers, and tran- 
shipping his fruit and produce by truck is 
clearly to extract a monopolist’s advantage. 
United States v. Associated Press, D. C. S. D. 
N. Y., 52 F. Supp. 362, 371, affirmed [1944-1945 
DRADER CASES S 1157-5041] asc On Umm lemul/aunlise 
The Act does not merely guarantee the 
right to create markets; it also insures the 
right of entry to old ones. See United 
States v. New England Fish Exchange, D. C. 
Mass., 258 F. 732; United States v. Tarpon 
Springs Sponge Exchange, 5 Cir. [1944-1945 
TRADE CasES § 57,236], 142 F. 2d 125. 


[Monopoly Nevertheless Exists] 


Thus in American Federation of Tobacco 
Growers, v. Neal, 4 Cir. [1950-1951 TraprE 
CASES {| 62,675], 183 F. 2d 869, 872, defendant 
trade association, which regulated and ad- 
ministered tobacco warehouse sales in the 
Danville, Virginia, area, denied plaintiff 
co-operative access to the local auctions. 


* The importance of rail service to the plain- 
tiff company can be seen by the fact that in 
1948 plaintiff received some 350 carlots through 
the New Haven Railroad, more than all but 
three of the other nineteen tenants. 

3’ Thus the reasonableness of certain types of 
concerted trade organization activity has long 
been recognized, subject, however, to the nat- 
ural qualification that they do not have ‘‘an 
inevitable tendency to destroy real competition’’ 
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Plaintiff tried to proceed independently, but 
failed to attract buyers enough to make his 
own auctions a success. Holding that the 
exclusion of competing warehousemen con- 
stituted a violation of the Sherman Anti- 
trust Act, the court said, * * * having set 
up the market in this way, defendants may 
not be heard to say that they have not 
established a monopoly merely because 
they do not interfere with an outside ware- 
house if it can shift for itself.” To the same 
effect is United States v. Terminal Rd. Ass'n 
of St. Lowis, 224 U. S. 383, holding illegal 
the control of existing approaches to St. 
Louis by less than all competing railroads. 


[Monopolist Must Justify the Exclusion] 


Admittedly the finite limitations of the 
building itself thrust monopoly power upon 
the defendants, and they are not required 
to do the impossible in accepting indis- 
criminately all who would apply. Reason- 
able criteria of selection, therefore, such as 
lack of available space, financial unsound- 
ness, or possibly low business or ethical 
standards, would not violate the standards 
of the Sherman Antitrust Act.? But the 
latent monopolist must justify the exclusion 
of a competitor from a market which he 
controls. Where, as here, a business group 
understandably susceptible to the tempta- 
tions of exploiting its natural advantage 
against competitors prohibits one previously 
acceptable from hawking his wares beside 
them any longer at the very moment of 
his affiliation with a potentially lower priced 
outsider, they may be called upon for a 
necessary explanation. The conjunction of 
power and motive to exclude with an ex- 
clusion not immediately and patently justi- 
fied by reasonable business requirements 
establishes a prima facie case of the purpose 
to monopolize. Defendants thus had the 
duty to come forward and justify Gamco’s 
ouster. This they failed to do save by a 
suggestion of financial unsoundness obvi- 
ously hollow in view of the fact that the 
latter’s affiliation with Sawyer & Co. put 
it in a far more secure credit position than it 
had enjoyed even during its legai tenancy. We 


by reason of the unarticulated uses to which the 
members may put information or facilities thus 
acquired. See, e. g., Hastern States Retail 
Lumber Dealers’ Ass’n v. United States, 234 
U. S. 600, 612, 613; American Column & Lumber 
Co. v. United States, 257 U. S. 377, 411; United 
States v. American Linseed Oil Co., 262 U. S. 
371, 388, 389; Sugar Institute v. United States, 
297 U.S. 553, 597-600. 
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therefore hold that, although selection and 
discrimination among those who would be- 
come lessees was necessary, defendants 
have failed to show that the basis for their 
action here was innocent of the economic 
consideration alleged. 


[Trial Court Commits Error in Applying Law 
to Facts] 


We are of course familiar with and ap- 
preciate the sound value of the rule, so 
stressed by defendants, that “findings of 
fact shall not be set aside unless clearly 
erroneous, and due regard shall be given 
to the opportunity of the trial court to 
judge the credibility of the witnesses.” 
RoR. CP. Rule 52(a). But our reversal 
in this case, the product of a “definite and 
firm conviction that a mistake has been 
committed,” United States v. U. S. Gypsum 
Co. [1948-1949 Trane CAses#{ 62,226], 333 
U. S. 364, 395, does not require us to 
modify substantially any of the facts as 
found by the trial court; error was com- 
mitted rather in the law which was applied 
to these facts. 


[Possible Duplication of Facilities Does Not 
Make Monopoly Legal] 


First, as we have indicated, the district 
court found the possibility of duplicating 
the physical facilities of the building else- 
where along the line of the New Haven 
Railroad. We accept this finding. But we 
do not endorse the assumption that this 
fact can of itself destroy the illegality of 
the asserted monopolization. It is clear, 
from the various cases we have cited above, 
that exclusion from an appropriate market 
or business opportunity is actionable, not- 
withstanding substitute opportunities—e.g., 
the facilities of the United Press in United 
States v. Associated Press, supra. 


4Nor was the oral evidence entirely one way 
as to nonexistence of a conspiracy against out- 
side competition. Although strong in his denial 
of such a policy, the testimony of A. M. Tour- 
tellot, a member of the board since the market 
was built, thus includes the following: 

“Q. Is it true, in addition to that reason, one 
of your other reasons to keep out outside deal- 
ers was in order to protect the local dealers in 
the building from competition? A. Protect 
local dealers, that we always tried to do. We 
always have tried to do it.” 

“Q. In your direct testimony, I think you 
said that if an applicant was to be granted a 
lease, the board of directors must be satisfied 
that if he became a tenant his competition 
would be fair? A. That’s right.’’ 
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[Exclusion of Non-Residents Supported by 
Evidence] 


Second, the court concluded that there 
was no clear proof of an articulated con- 
cert to exclude non-residents or foreigners 
as such. Were decision to turn upon this 
point, we might well find difficulty in ac- 
cepting this view. For there was, in fact, 
strong evidence to the contrary. It was 
undisputed, for example, that Gamco’s ex- 
clusion was contemporaneous with and 
grew out of its affiliation with the non- 
Rhode Island Sawyer & Co.; that a cove- 
nant frankly binding the lessee not to 
transfer any corporate interest to “anyone 
not a bona fide resident of said State” had 
been specifically included in certain past 
building leases; that the board had inves- 
tigated previous out-of-state credit affilia- 
tions by existing tenants, and specifically 
one such previous connection with Sawyer 
& Co. itself; and that the board had re- 
jected lease applications by non-local firms 
and requests for permission to sublease or 
transfer corporate interests to such firms 
by existing tenants, the sole exceptions to 
this policy being leases to a Fall River 
wholesaler and to noncompeting fish, egg, 
and banana merchants.* Nonetheless, we 
need not overturn this finding, for the fail- 
ure conclusively to prove such a conspiracy 
is not fatal to plaintiff's cause as a matter 
of law. As indicated above, it is incumbent 
on one with the monopolist’s power to deny 
a substantial economic advantage such as 
this to a competitor to come forward with 
some business justification. Since none was 
offered we must hold the exclusion un- 
justified. 


[Ejectment Suit No Bar to Present Suit] 


We turn last to the trial judge’s state- 
ment in his opinion that “I agree with the 


“Q. I don’t understand it. How would any 
man be on different terms from the rest of you? 
A. Well he might have stores in other places. 
Whereas, if he had a store in New York, one 
in Providence, one in Philadelphia, we would 
be unable to compete with him because he 
would have the advantage of being able to keep 
his man in the shipping district to buy, or to 
advance the shippers, or to solicit. A little 
fellow in the building couldn’t afford to. And 
he might lose money here in Providence and 
make it in New York, he would exist but we 
would not. We couldn’t exist on that, because 
he could lose money in Providence. We would 
have to really do something because we couldn’t 
compete with that kind of competition.’’ 
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defendants’ contentions that this is an at- 
tempt to re-try the trespass and ejectment 
case dressed up in the language of the 
Sherman Act.” This may suggest the ques- 
tion whether in fact the previous litigation 
can have the effect of collateral estoppel. 
But no such defense was pleaded and the 
parties appear not to have pressed the point 
beyond incidental atmospheric reference. 
We conclude that in any event there is no 
bar. The opinion in Providence Fruit & Pro- 
duce Bldg., Inc. v. Gamco [1948-1949 TRaDE 
CASES {| 62,471], 76 R. I. 54, 68 A: 2d 20, 
shows that Gamco attempted to raise the issue 
of Sherman Act illegality here sued upon as an 
equitable defense in the state trial court 
and was met with a plaintiff's demurrer, 
which was sustained by the court. The 
state supreme court affirmed the trial court 
and stated, iter alia, that this particular 
equitable defense would not be available 
in the law action of trespass and ejectment, 
citing earlier cases. Of course no judgment 
can be conclusive as to issues denied adju- 
dication in the action in which it was ren- 
dered.® 
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[Damages and Restoration to Former 
Competitive Position] 


We therefore conclude that the judgment 
for defendants must be reversed and the 
action remanded. Upon remand the district 
court will proceed to ascertain and award 
the damages and appropriate counsel fees 
and further to determine as a court of 
equity the extent to which equitable relief 
should be awarded. In this it should be 
guided by the aim to restore plaintiff to its 
former competitive position so far as this 
can be done without taking away rights 
from innocent third persons. Thus the 
plaintiff should be accorded space in the 
building as a tenant on terms similar to 
those accorded others, at once if available 
without dispossessing such innocent parties, 
otherwise as soon as available. 


[Judgment Reversed and Remanded] 


The judgménht of the District Court is 
reversed and the case is remanded to that 
court for further proceedings in accordance 
with this opinion; appellant recovers costs 
on appeal. 


[] 67,220] United States v. Investors Diversified Services, Inc., Investors Syndicate 
Title and Guaranty Company, Jefferson Mortgage Corporation, Northwest Mortgage 
Company, and Syndicate Mortgage Company. 


In the United States District Court for the District of Minnesota, Fourth Division. 


Civil No. 3713. Filed December 18, 1951. 


Case No. 1074 in the Antitrust Division of the Department of Justice. 


Clayton Antitrust Act 


Tying-In Contracts—Loan of Money as a Sale or Lease and Money as a Commodity 
Under Section 3 of the Clayton Antitrust Act—Motion to Strike Allegations—A motion 
to strike the allegations of a complaint charging that the defendants, who are engaged in 
the business of making loans secured by mortgages on real estate, have required the 
mortgagor, as a condition for obtaining loans, to agree that only the defendants shall 
write, place, or sell to the mortgagor the hazard insurance which the mortgage requires 
the mortgagor to carry upon the mortgaged property, in violation of Section 3 of the 
Clayton Antitrust Act, is granted. A loan of money secured by a real estate mortgage 
is not a “lease,” “sale,” or “contract for sale,” and money is not “goods, wares, merchan- 
dise, machinery, supplies, or other commodities” within the meaning of Section 3 of the 
Clayton Antitrust Act. Therefore, no lease, sale, or contract for sale was made, nor 
was the subject involved goods, wares, merchandise, machinery, supplies, or other 
commodities. 


See the Clayton Act annotations, Vol. 1, 2023.10, 2023.20, 2023.63. 


> There was also discussion and decision by 
the supreme court that the then defendant had 
not properly preserved its exceptions to the 
ruling below. The converse proposition, to wit, 
failure to plead a legal defense in a particular 
equitable action, appears to have been held a 
bar to later suit by a divided court in Wholey 
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v. Columbian Nat. Life Ins. Co., 69 R. I. 254, 
32 A. 2d 791, 33 A. 2d 192. But what the Rhode 
Island law is on these matters we need not 
examine in significant detail. For here it is 
clear that through procedural difficulties a 
decisive legal issue between the parties has 
not been tried prior to the present action. 
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For the plaintiff: J. Howard McGrath and H. G. Morison, Washington, D. C.; G. U. 
Haddock, W. L. Hotchkiss, Charles W. Houchins, and Ralph M. McCareins, Chicago, IIl. 


For the defendants: G. 


A. Youngquist and C. E. Phillips (Fowler, Youngquist, 


Furber, Taney and Johnson and John R. Goetz, of counsel), Minneapolis, Minn. 


Order 


[Motion To Strike Alleged Violations 
of Clayton Act] 


Norpsye, Chief Judge [Jn full text]: This 
cause comes before the Court on defendants’ 
motion to strike from the complaint all 
reference to a violation of Section 3 of the 
Clayton Antitrust Act, 15 U. S. C. A. § 14. 


[Granting of Loans Conditioned on Pur- 
chase of Insurance] 


Plaintiff's complaint charges that defend- 
ants are engaged in the business of making 
loans secured by mortgages on real estate, 
and that as a condition for obtaining the 
loans the mortgagor must agree that only 
defendants shall write, place, or sell to the 
mortgagor the hazard insurance which the 
mortgage requires the mortgagor to carry 
upon the mortgaged property. Plaintiff con- 
tends that the effect of such conditions and 
agreements excludes all but defendants from 
writing insurance on the mortgaged prop- 
erty and ties in the selling of insurance to 
the making of mortgage loans. Such activ- 
ities, plaintiff alleges, violate Sections 1 and 
2 of the Sherman Act, 15 U.S. C. A. §§ 1, 2, 
and Section 3 of the Clayton Act, 15 U. S. 
C. A. §14, and require the injunctive and 
other relief sought in the complaint against 
defendants. 


[Motion to Strike Section 3 Allegations] 


Defendants move to strike the allegations 
charging a violation of Section 3 of the 
Clayton Act upon the premise that the facts 
stated by the complaint fail to charge a 
violation of that statute. The validity of 
the motion’s premises becomes the broad 
issue here. 


[Section 3 of the Clayton Act] 
Section 3 of the Clayton Act provides, 


“Tt shall be unlawful for any person 
engaged in commerce, in the course of 
such commerce, to lease or make a sale 
or contract for sale of goods, wares, mer- 
chandise, machinery, supplies, or other 
commodities, whether patented or un- 
patented, for use, consumption, or resale 
within the United States or any Territory 
thereof or the District of Columbia, * * * 
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on the condition, agreement, or under- 
standing that the lessee or purchaser 
thereof shall not use or deal in the goods, 
wares, merchandise, machinery, supplies, 
or other commodities of a competitor or 
competitors of the lessor or seller, where 
the effect of such lease, sale, or contract 
for sale or such condition, agreement, or 
understanding may be to substantially 
lessen competition or tend to create a 
monopoly in any line of commerce.” 


[Tying-in Contract Involved] 


The provision prohibits two types of sit- 
uations: (1) the so-called “tying-in” con- 
tracts, and (2) the so-called requirements 
contract. Standard Oil of California v. 
United States [1948-1949 TrapE CAasES 
1 62,432], 337 U. S. 293, 297, 300, 93 L. Ed. 
1371. See also United Shoe Machinery Corp. 
v. United States, 258 U. S. 451; I. B. M. Corp. 
uv. United States, 298 U. S. 131; International 
Salt Co. v. United States [1946-1947 TrapE 
CASES J 57,635], 332 U. S. 392, and Standard 
Fashion Co. v. Magrane-Houston Co., 258 
U. S. 346; Fashion Originators Guild v. 
PNG OIE We Sy Aa Magiliystin GH hCG 
complaint shows that the so-called tying-in 
contract is involved here. The complaint is 
based upon the premise that defendants have 
loaned or agreed to loan money upon the 
condition that the mortgagor would allow 
the defendants to procure and write the 
hazard insurance on the property. 


[Is a Loan of Money Within Section 3?] 


The initial question presented, therefore, 
on this motion is whether a loan of money 
secured by a real estate mortgage consti- 
tutes a lease or a sale or a contract for sale 
of goods, wares, merchandise, machinery, 
supplies, or other commodities within the 
scope of Section 3 of the Clayton Act. Ob- 
viously, only a transaction of the particular 
kind and type referred to in the Act consti- 
tutes a violation thereof. 


[Loan of Money Not a Sale or Lease] 


It is difficult to conceive of a transaction 
for a loan of money as being a lease, sale, 
or contract for sale of a commodity. Cer- 
tainly, the loan is not a sale in the usual 
business sense. A sale is an absolute trans- 
fer of property or something of value for a 
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consideration from the seller to the buyer. 
Alworth-Washburn Co. v. Commissioner, 
(1933) 67 F. 2d 694, 696. A loan of money, 
on the other hand, is an advance of money 
or credit upon an understanding that an 
equivalent is to be returned to the lender 
by the borrower on demand or within a 
specified time. In the United States money 
is merely a medium of exchange, not some- 
thing which is bought and sold in exchange 
for something else. One does not “sell” 
money in the usual business sense. Money 
is used to “purchase” other articles or 
things. That is, other articles or things are 
sold in exchange for money. Money is not 
sold in exchange for other articles or things. 
Nor is money “leased” in the usual sense 
of that term. When money is loaned, only 
its equivalent, not the article or thing loaned, 
is to be returned. 


[Interpretation of Terms “Sale” and “Lease’’] 


In considering whether the contract be- 
tween the Curtis Publishing Company and 
certain distributors of its publications vio- 
lated Section 3 of the Clayton Act, the 
Court of Appeals for the Third Circuit held, 
in Federal Trade Commission v. Curtis Pub- 
lishing Company, 270 F. 881, at 904, 905, that 


“The words ‘lease,’ ‘sale,’ ‘contract for 
sale,’ ‘lessee,’ and ‘purchaser’ being the 
words used, and no other relation than 
lease and sale being mentioned, there is 
no express purpose in the clause quoted 
to make it cover any other subject than 
leases, sales, or contracts for sale, and 
to embrace no other persons than lessees 
and purchasers. The words are so clear 
they require no construction. * * *” 


And in affirming this decision the Supreme 
Court said (260 U. S. 568, at p. 581), 


“Judged by its terms, we think this 
contract is one of agency, not of sale upon 
condition, and the record reveals no sur- 
rounding circumstances sufficient to give 
it a different character. This, of course, 
ery & of the charges under the Clayton 

tis’ 


In these decisions the court determined the 
meaning of the term “sale” according to the 
usual business sense, not under any special- 
ized definition which the Act fails to pro- 
vide. That such an approach must be taken 
and such a meaning assigned to the term 
“lease” also, would follow from these deci- 
sions. For the two terms are found in the 
same phrase, and therefore must be inter- 
preted consistently. One of the terms 
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should not be given its natural meaning and 
the other a special meaning unless the stat- 
ute so requires. It is significant in the 
instant case that in the Curtis Publishing 
Company case the Court of Appeals pointed 
out, at page 907, that one of the reasons 
which justified the conclusion that an agency 
relationship, not a buyer-seller relationship 
existed, was that the nature of the transac- 
tion there did not involve the “handling of 
commodities of which sales would naturally 
be made.” That money is not a substance 
of which sales would naturally be made 
seems self-evident. 


[Money Not a Commodity] 


Money, which is the only thing involved 
in the so-called lease, sale, or contract for 
sale here, is not a commodity, goods, ware, 
merchandise, machinery, or supply within 
the meaning of Section 3 of the Clayton 
Act. Although the phrase “other commodi- 
ties’ appears at the end of the phrase 
“soods, wares, merchandise, machinery, 
supplies,” the rule of ejusdem generis re- 
quires that it be confined to articles of the 
same kind, class, and character as those 
specifically enumerated. The terms “goods, 
wares, merchandise, machinery, supplies,” 
were undoubtedly used in their ordinary 
sense by the framers of the Act. For other- 
wise they would not be “commodities of 
which sales would naturally be made.” 
Whether a “sale” or “lease” was made and 
whether the subject of that sale or lease 
therefore was a “commodity” within the 
meaning of the Clayton Act are necessarily 
related and the terms must be interpreted 
in light of each other. “Commodities” 
therefore must be given its usual and nat- 
ural meaning. That meaning does not in- 
clude money which, as noted above, is a 
medium of exchange. 


[Sherman Act Construction Not Applicable] 


Reference may be made to the report of 
the House Judiciary Committee, which made 
the following comment concerning the effect 
of Section 3, 


“Tt prohibits the exclusive or ‘tying 
contract’ made between the manufacturer 
and the dealer by purchase or lease 
whereby the latter agrees, as a condition 
of his contract, not to use or deal in the 
commodities of the competitor or rival 
of the seller or lessor. It is designed 
merely to prevent this unfair trade prac- 
tice * * * which is generally regarded 
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by everyone who has given the subject 
any serious consideration as unjust to the 
local dealer and to the community as mo- 
nopolistic in its effects.” 


That Congress was attempting to curb the 
so-called tying contract made by vendors 
of goods when they were sold to dealers 
or others upon the express provision that 
the purchaser would not handle anyone 
else’s goods, seems evident from the history 
of-the legislation. And no good reason is 
suggested why the Court should distort the 
usual, accepted meaning of the language 
used in the Act in order to bring within 
the purview of this section an article which 
may be in trade or in commerce, but has 
never been considered as a commodity as 
that term is used normally. That [some] 
items of commerce may not be “goods,” 
“commodities,” etc., in the ordinary sense 
of these terms seems self-evident. If Con- 
gress had desired synonymy between ‘“‘com- 
modities” and “commerce,” it could have 
so indicated. Congress has not indicated 
such an intent by its language in Section 3 
of the Clayton Act. On the contrary, it has 
specifically required that before the lease 
or sale of goods and other commodities 
could be subjected to Section 3, the seller 
or lessor must be engaged in commerce and 
that the lease or sale of the goods and com- 
modities must be made in the course of 
commerce. Such a requirement would be- 
come surplusage if the bare terms “goods, 
wares, merchandise * * * and other com- 
modities” were intended to be the equiva- 
lent of articles in commerce. That the 
broad terms and constructions of the Sher- 
man Act cannot be transplanted automati- 
cally into Section 3 of the Clayton Act is 
evident. As Justice Frankfurter pointed out 
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in Standard Oil Co. of California v. United 
States [1948-1949 Trape Cases J 62,432], 337 
U. S. 293, at 297, Section 3 of the Clayton 
Act is a “narrower Act” than the Sherman 
Act. Each Act must be interpreted in light 
of its own provisions. Although the Clayton 
Act may be supplementary to the Sherman 
Act it is not co-extensive with it. 


Although a loan of money might consti- 
tute commerce or may be an article of 
commerce or may be subject to commerce 
under the Sherman Act in [given] situa- 
tions, we are dealing here with the question 
of whether money is a commodity as that 
term is used in the Clayton Act. No ambi- 
guity appears. To resort to some strained 
and unrealistic interpretation of the lan- 
guage used lacks persuasive support. 


[No Sale or Lease Exists] 


In view of these premises, therefore, it 
follows that no sale or lease exists here 
within the meaning of Section 3 of the 
Clayon Act, and the loaning of money is 
not a sale, leasing, or contract for sale of 
“goods, wares, merchandise, machinery, 
supplies, or other commodities” within the 
meaning of Section 3 of the Clayton Act. 
Because this conclusion requires that de- 
fendants’ motion to strike be granted, no 
decision or views need be expressed con- 
cerning the other issues raised by the motion. 


[Motion to Strike Granted] 


Defendants’ motion to strike is granted. 
It is so ordered. ; 


[Exception Reserved] 


An exception is reserved to the plaintiff. 


[67,221] Matthew S. Kainz and Rose Kainz, copartners doing business as Matt 


and Neal’s Liquors; Frank H. Berger, Rena P. Berger, and Irving Peckler, copartners 
doing business as Gage Liquor Store; Eli W. Block and Joe Starr, copartners doing busi- 
ness as Block-Starr; and Morris Wasserman v. Anheuser-Busch, Incorporated; Home 
Delivery, Incorporated; Ralph S. Meech, Jr.; and August R. Roselle. 
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Rule 23 (a) (3) of the Federal Rules of Civil Procedure for treble damages and injunctive 
relief against a brewer for alleged discrimination in price and discrimination 1n furnishing 
services or facilities in sales of beer to the plaintiffs and against dealers in competition with 
the plaintiffs for alleged receipt of price and service discriminations. The class action may 
be maintained although the purchases were made by the plaintiffs separately and apart 
from each other, at different times, in different quantities and for different amounts, where 
the plaintiffs charged one continuous consistently discriminatory plan extending over the 
years, whereby each of them was damaged in the same way, for the same reason, in the 
same maiiner, but in a different amount. 


The plaintiffs also present the requisites of Rule 20 (a) of the Federal Rules of Civil 
Procedure and, therefore, may join as plaintiffs in one action. 


See the Clayton Act annotations, Vol. 1, 2024.10, 2024.19, 2036.35, 2036.64; Robinson- 
Patman Act annotations, Vol. 1, § 2212.750, 2212.770. 


Practice and Procedure—Civil Action for Damages and Injunctive Relief—Alleged 
Violation of Same Act but Different Sections—Necessity of Separate Counts.—A civil 
complaint by retail liquor dealers, alleging violations of Sections 2 (a), 2 (e), and 2 (£) of 
the Clayton Antitrust Act, as amended, in separate numbered paragraphs, is sufficient. 
The violations of each Section need not be stated in separate counts, nor need each count 


set up each separate transaction. 


See the Clayton Act annotations, Vol. 1, § 2024.19; Robinson-Patman Act annotations, 


Vol. 1, { 2212.750, 2212.770. 


For the appellants: Hirsch E. Soble, Leo E. Aronson, and J. Henry Aronson, Chi- 


cago, Illinios. 


For the appellees: Victor La Rue, Charles M. Price, and Charles B. Mahin, Chi- 


cago, Illinois. 


Reversing a judgment of the U. S. District Court, Northern District of Illinois, East- 


ern Division, 1950-1951 Trade Cases {| 62,928. 


Before Major, Chief Judge, LiInpLEy and Swarm, Circuit Judges. 


[Antitrust Class Action Commenced] 


Linpiey, Circuit Judge [In full text]: 
Plaintiffs, constituting three partnerships 
and one individual separately engagéd in 
operating retail liquor stores in Chicago and 
suburbs, brought this action in the District 
Court under-Title 15, U. S. C. Section 15, 
“as a class action for the benefit of the 
plaintiffs and all the parties named in plain- 
tiffs’ Exhibit 1 attached * * * in pursuance 
of the provisions of Rule 23 (a) (3) of the 
Federal Rules of Procedure,” averring that 
all these parties and others not specifically 
named constitute a class so numerous as to 
make it impractical to bring all of them 
before the court; that all the persons men- 
tioned in the exhibit have authorized in- 
stitution and prosecution of the action in 
their behalf; that plaintiffs will fairly insure 
adequate representation of all members of 
the class; that the rights sought to be 
enforced are several but embrace common 
questions of law and fact, and that common 
relief is sought. 
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[Sales of Beer Made to Plaintiffs and 
Secondary Defendants | 


Plaintiffs charged further that Anheuser- 
Busch, Incorporated, designated as primary 
defendant, has been, for a long period of 
time, engaged in the production and whole- 
sale distribution of Budweiser beer, which 
it has shipped from St. Louis, Missouri, to 
retailers in Illinois; that this product has 
great consumer appeal and is in wide de- 
mand; that the secondary defendants Meech, 
Jr. and Roselle were, prior to 1947, engaged 
in a retail beer distributing business in 
Chicago which they incorporated in May, 
1947, under the name of Home Distribut- 
ing, Incorporated, the remaining secondary 
defendant; that the secondary defendants 
have been in direct competition with plain- 
tiffs in the sale of Budweiser beer to the 
purchasing public since 1939 until the pres- 
ent time; that, during all that period, the 
primary defendant has sold its beer at 
wholesale to plaintiffs, including those named 
in Exhibit 1, and to the secondary defendants, 
shipping it from St. Louis to the purchas- 
ers in Jllinois. 
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[Price and Service Discrimination—Inducing 
Discrimination Alleged] 


Plaintiffs averred further, as facts sus- 
taining their class action, that during all 
of the period mentioned the primary de- 
fendant has discriminated in prices between 
all members of plaintiffs’ class on the one 
hand and the secondary defendants on the 
other in the sale of its beer at wholesale and 
has extended to the secondary defendants 
discriminatory services and facilities in con- 
nection with the sale of its beer not accorded 
to plaintiffs; that, as a result of the dis- 
criminations, the secondary defendants have 
been able to and did undersell members of 
the class; that the discriminations have 
substantially lessened competition, tend to 
create a monopoly in the line of commerce 
of primary defendant’s beer and to injure, 
destroy or prevent competition of plaintiffs 
with the secondary defendants; that such 
discriminations have been reasonably likely 
to lessen, injure, destroy or prevent com- 
petition; that the secondary defendants have 
knowingly received the price and service 
discriminations aforesaid, all in violation 
of the Clayton Act, as amended by the Rob- 
inson-Patman Act, 15 U. S. C. Section 13, 
and that, as a result of these practices, 
members of plaintiffs’ class have been in- 
jured in their competition and in their re- 
spective businesses and damaged in the 
several sums shown after their names in 
Exhibit 1. Plaintiffs prayed that defendants 
be restrained and enjoined from continuing 
to violate the Act and that judgments enter 
in favor of the several plaintiffs, the total 
claims of the named members aggregating 
some $603,000. 


[Trial Court Dismissed Class Action and 
Required Separate Counts | 


On motion of defendants the court or- 
dered that the complaint be striken, with 
leave to one of the partnerships to file an 
amended complaint stating its claim in sepa- 
rate counts; that the class action be dis- 
missed; that all other plaintiffs named in 
the complaint be dropped as plaintiffs in this 
cause but have leave to file separate amended 
complaints setting forth their separate 
claims, within 30 days. Thereupon plain- 
tiffs elected not to proceed further but 
rather to stand upon the complaint as filed. 
The court then ordered the action dismissed 
for non-compliance with its order. This 
appeal followed. 
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[Plaintiffs Claim Error] 


Plaintiffs contend here that the court 
erred in granting the joint and several mo- 
tions mentioned and in entering judgment 
of dismissal against them. 


[Three Separate Robinson-Patman Act 
Violations Alleged| 


Under Title 15, Section 15 U. S. C., any 
person injured in his business or property 
by reason of anything forbidden in the anti- 
trust laws may sue and recover three-fold 
actual damages sustained. Under this sec- 
tion it is obviously the duty of the plaintiff 
to aver and prove that he has been injured 
in his business or property and that this 
injury was caused by acts forbidden by the 
antitrust laws. In the present case plain- 
tiffs, recognizing this burden, averred that 
they had been injured in their respective 
businesses by violations of three provisions 
of Section 13: (1) discrimination in prices 
between them and other purchasers from 
the primary defendant, the effect of which 
was to lessen, injure or prevent competition; 
(2) discrimination in favor of other pur- 
chasers as against plaintiffs in furnishing 
services or facilities connected with the sale 
of the commodity purchased upon terms not 
accorded to plaintiff on proportionately 
equal terms; (3) as against the secondary 
defendants, that they knowingly induced or 
received discriminations in price from the 
primary defendant. Thus the averments 
cover the specific elements which the stat- 
ute prescribes as essentials of the cause of 
action. Beegle v. Thomson, 138 F. 2d 875 
(CA-7). 


[Only One Type of Class Action 
Available to Plantiffs| 


We are concerned here, however, only 
with procedural questions. Federal Civil 
Procedure Rule 23 (a), after providing that, 
if persons constituting a class are so numerous 
as to make it impractical to bring them all 
before the court, such of them ag will fairly 
insure the adequate representation of all 
may sue on behalf of all, proceeds to define 
three species of class actions. Subparagraph 
(1) includes actions where the right sought 
to be enforced is joint or common or de- 
rivative, in the sense that the owner of a 
primary right refuses to enforce the right 
and a member of the class thereby becomes 
entitled to enforce it, actions commonly 
spoken of as true class actions. ‘The sec- 
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ond species, (subparagraph (2)) commonly 
known as hybrid class action includes suits 
where the rights sought to be enforced are 
several and the object is to adjudicate sepa- 
rate claims against specific property. The 
third species, (subparagraph (3)) frequently 
spoken of as a spurious class action, in- 
cludes suits where the rights sought to be 
enforced are several and there is a common 
question of law or fact affecting such sev- 
eral rights and a common relief is sought. 
It is obvious, therefore, that the requisites 
to the maintenance of any such suit include 
these factors: (1), the parties must be so 
numerous as to make it impractical to bring 
them all before the court; (2), the plaintiffs 
must adequately represent the class, and 
(3), there must be some community of 
interest. The true class action, invented in 
equity, includes cases where the right to 
enforce is joint, common or derivative. 
Pentland v. Dravo Corp., 152 F. 2d 851 (CA- 
3). Typical examples are Gibbs v. Buck, 
307 U. S. 66; Buck v. Gallagher, 307 U. S. 
95; Tunstall v. Brotherhood of Locomotive 
Firemen and Enginemen, 148 F. 2d 403 
(CA-4);Steele v. Lowsville & N. R. Co., 323 
U. S. 192; Boessenberg v. Chicago Title & 
Trust Co., 128 F. 2d 245 (CA-7). From the 
wording of the rule itself and repeated judi- 
cial pronouncements concerning it, it is 
obvious that the present suit is not one 
wherein the rights sought to be enforced 
are joint, common or derivative. Equally 
as obviously, we think, the action is not one 
in which the object is the adjudication of 
several claims affecting specific property, 
i. e., the hybrid class action. 
[“Spurious” Class Action—Plaintiffs Suit] 
The only possible category in which the 
present suit may be placed is that of a 
“spurious” class action, that is, one where 
the rights sought to be enforced are several 
and there exists a common question of law 
or fact affecting the several rights and com- 
mon relief is sought. As this court said in 
Weeks v. Bareco Oil Co., 125 F. 2d 84 (CA- 
7), the rule permitting such class actions 
applies where the defendants jointly act to 
the injury of persons so numerous that their 
voluntary unanimous joinder is improbable 
and impracticable and, though the judg- 
ments will be several, a common determina- 
tion is desired. THe thought back of the 
rule creating this sort of class action is that 
its recognition will avoid a multiplicity of 
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suits. Knowles v. War Damage Corp., 171 
F. 2d 15 (GA=D€) cidn336°U! S. 914: 


[Rights to be Enforced Are Several] 


The specific question presented to us, 
then, is whether the present cause comes 
within the class of spurious class actions 
defined by the rule. The action is clearly 
one in which the rights sought to be en- 
forced are several. Such class actions have 
been approved where separate employees 
join to recover compensation under the 
Fair Labor Standards Act, provided a com- 
mon question of law or practice is involved; 
where property owners complain severally 
of one injury committed by a railroad; 
where stockholders seek to recover separate 
damages for fraudulent stock sales; where 
investors seek to recover the several con- 
siderations paid for securities, and other 
similar cases. 


[Common Relief Is Sought] 


In Oppenheimer et al. v. F. J. Young & Co., 
Inc. et al., 144 F. 2d 387 (CA-2), the complaint 
charged that defendants entered into a con- 
spiracy to defraud plaintiffs, whereby, 
occupying fiduciary relationships, they mis- 
represented to various bondholders what 
the debtor was willing to pay for bonds 
held by plaintiffs. The court held that there 
was “a common question of fact affecting 
the rights of all the holders of stamped 
bonds or certificates of deposit for stamped 
bonds who sold them under a misappre- 
hension as to who their purchaser was, or 
were ignorant of the fact that the City of 
Cordoba was the real purchaser and was 
ready to pay more than its putative agents 
offered.” The court added 


“There can be no doubt that claimants 
who become parties to this class suit 
would, if successful, be entitled to a dif- 
ferent measure of damages. But if we 
were to read into the rule a requirement 
that each bondholder must recover dam- 
ages at the same rate, as seems to have 
been done by the Circuit Court of Appeals 
of the Eighth Circuit in Farmers Co-Op. 
Oil Co. v. Socony-Vacuum Oil Co., 133 F. 
2d 101, 105, there would be few situations 
to which the action would apply. Differ- 
ences in the measure of damages were 
held not inconsistent with the require- 
ment of ‘common relief’? in Weeks v. 
Bareco Oul Co., 7 Cir., 125 F. 2d 84, and in 
Independence Shares "Corp. v. Deckert, 3 
Cir., 108 F. 2d 51, 55, reversed on other 
grounds HK) BM OMECE se cy Gl SCtae2o 
85 L. Ed. 189. In York v. Guaranty Trust 
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Co., 2 Cir., 143 F. 24 503, we recently sup- 
ported such a class action and adverted to 
the settled rule in the Second Circuit that 
members of the class who are not joined 
in such a class suit will not be effected 
by the decision. In other words, the de- 
cision will only be res judicata as to the 
plaintiffs and parties who have intervened.” 


In McGrath, Atty. Gen. et al. v. Tadayasu 
Abo, et al., 186 F. 2d 766 (CA-9), Japanese 
who had rescinded their United States 
citizenship, brought a class action in behalf 
of the named plaintiffs and others similarly 
situated. The complaint claimed a several 
right in each one of the members of the 
classes to rescission of the renunciations un- 
der certain conditions existing during the 
late war with Japan. The court held that 
the action was, correctly speaking, a spurious 
class action. 


“We interpret the phrase ‘common re- 
lief’? as covering cases where all the plain- 
tiffs seek the same type of relief, such as 
damages or an injunction, as distinguished 
from cases where some plaintiffs seek an 
injunction while other seek damages. In 
this we follow the ruling of the Second 
Circuit in which it is held that Rule 23 
(a) (3) covers cases where each plaintiff 
has a right to recover damages for a 
wrong done all, even though the amount 
of damages recoverable differs from the 
different plaintiffs. Oppenheimer v. F. J. 
Young & Co., 2 Cir., 144 F. 2d 387, 390. 
The same principle was stated by the 
Seventh Circuit in Weeks v. Bareco Oil 
Go. / Cis, 125 BRo2d 8488.7 


[Cases—Spurious Class Actions] 


In Schatte et al. v. International Alliance of 
Theatrical Stage Employees and Moving Pic- 
ture Machine Operators of the United States 
and Canada, et al., 183 F. 2d 685 (CA-9), 
where plaintiff and 25 other individuals 
brought an action for damages arising out 
of loss of employment, and the complaint 
purported to be brought on behalf of 2000 
other individuals similarly situated, but each 
plaintiff’s claim was individual and several, 
and no specific property could be affected 
by the action, the action was held to be a 
spurious class suit under the Federal Rules. 
The court said 


“Such a suit is merely a permissive joinder 
device in which the right and liability of 
each individual plaintiff is distinct and no 
member of the ‘class’ is bound by a judg- 


1 The action of the District Court dismissing 
the suit was approved not because the class was 
not within rule 23 a) (3) but because of failure 
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ment who does not join as plaintiff or 
intervenor.” 


In Knowles et al. v. War Damage Corp., 
171 F. 2d 15 (CA-DC) two plaintiffs on 
behalf of themselves as holders of policies 
of war damage insurance and on behalf also 
of all other holders of similar policies, 
sought to require the defendant to file an 
accounting of insurance premiums received 
by it and to refund to the policy holders 
the net premiums in its possession. The 
court held that this was a spurious class ac- 
tion under 23 (a) (3). See also Independence 
Shares Corp. v. Deckert, 108 F. 2d 51 (CA-3) 
(rev. on other grounds in 311 U. S. 282); 
Baker, et al. v. S. A. Healy Co., et al., 302 Til. 
App. 634; Hunter v. Southern Indemmty Un- 
derwriters, Inc., 47 F. Supp. 242. 


[Suit Maintainable as Class Action or as 
Joinder Suit] 


Though we have referred to other court’s 
decisions, we think there can be no ques- 
tion but that it is the law of this circuit that 
persons claiming to have been injured in 
their respective businesses by another’s con- 
spiracy to violate Sections 1 and 2 of the 
Antitrust Act constitute a so-called spurious 
class for which less than the full number 
of injured persons may maintain a Class 
suit under Rule 23 (a) (3), provided plain- 
tiffs will adequately represent the class. 
Weeks v. Bareco, 125 F. 2d 84. From the 
reasoning in that case it is also clear that 
such allegedly injured parties may join as 
plaintiffs under Rule 20 (a). And it seems 
that the Federal Courts are quite generally 
in accord. True, in Farmers’ Co-Op Oil Co. 
v. Socony-Vacuum Oil Co., 133 F, 2d 101, 
the Eighth Circuit held that such parties 
did not constitute a spurious class, but, at 
the same time, it held that they might join 
as plaintiffs under the permissive joinder 
Rule 20 (a). Compare, by the same court, 
Montgomery Ward & Co. v. Langer, 168 F. 
2d 182. At any rate, the law of this circuit, 
by virtue of Weeks v. Bareco, supra, is that 
where the tort complained of by each plain- 
tiff is the same and is claimed to have dam- 
aged each of the plaintiffs in the same 
manner, plaintiffs may join under Rule 20 
(a) or maintain the suit as a spurious class 
suit under Rule 23 (a) (3), though the judg- 
ments are several and no one is bound un- 
less he is present. 


to show that the plaintiffs would adequately 
represent the class. 
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[Defendants Claim Rules 20 (a) and 
23 (a) (3) Not Applicable] 


Defendants insist, however, that the 
present suit is not within this ruling. They 
argue earnestly, as to the applicability of 
Rule 20 (a), that the several rights of the 
various plaintiffs do not arise out of the 
same “series of transactions or occurrences” 
and that no questions of law or fact “com- 
mon to all of them will arise in the action.” 
In support of their contention that plaintiffs 
do not constitute a class within Rule 23 (a) 
(3), they assert that there is no “common 
question of law or fact affecting the several 
rights” of the members of the alleged class 
and that no “common relief is sought.” In 
both connections they argue that the tort 
complained of is not the same as to each 
complaining party; that a single conspiracy 
is not charged but that each plaintiff has his 
own controversy with defendants wholly 
lacking in the essentials for maintenance of 
a spurious class suit. 


[Complaint and Affidavits Considered] 


Whether defendants’ view is a realistic 
one must be determined from the complaint 
and affidavits submitted upon the motion.’ 
Included in plaintiffs’ averments are the fol- 
lowing: They and others of their class are 
retail liquor dealers in Chicago who have in 
the past, from 1939 to the present time, sold 
Budweiser beer purchased from the primary 
defendant in open competition with second- 
ary defendants, to whom the primary defend- 
ant has continuously charged discriminatory 
prices lower than those charged plaintiffs 
and to whom it has extended discriminatory 
services and facilities in handling the beer. 
Such discriminatory prices and practices 
made it possible for the secondary defend- 
ants to undersell plaintiffs. The effect was 
to prevent plaintiffs from competing with 
secondary defendants, and to lessen and de- 
stroy plaintiffs’ conipetition with them. 
Such discriminations were knowingly re- 
ceived by the secondary defendants. As a 
result, all members of the class have been 
injured and damaged in their respective 
businesses. It is further charged that sub- 
stantially all sales were for cash, evidenced 
by sales slips, which differed only as to 
names and addresses of the purchasers, the 
quantities sold and the credits for returned 


2 Both parties have acceded to the rule that 
affidavits are proper upon such motions, See 
Weeks v. Bareco, 125 F. 2d 84. 
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empty bottles; that the prices to plaintiffs 
were “uniformly the same”; that when the 
seller raised the prices of one, “all prices 
were raised” and that when they were 
lowered, all “were reduced at the same 
time”; that, other than the mentioned dif- 
ferences as to amounts, credits and ad- 
dresses, “the same proof and the same 
witnesses” would be offered, “in support of 
each and every one” of the claims; that all 
issues as to the interstate character of the 


commerce, the charged discriminations, the- 


effect of the same upon competition and 
the assent of the secondary defendants raise 
questions of law and fact “common to each 
and every one of the claims” and that the 
evidence in support of the essential ele- 
ments of the cause of action “will be 
identically the same, so far as each claim is 
concerned.” 


[Class Action or Joinder Permissible] 


Thus, though the purchases were made 
by plaintiffs separately and apart from each 
other, at different times, in different quanti- 
ties and for different amounts and, conse- 
quently, the damage to each is different, 
plaintiffs have charged one continuous con- 
sistently discriminatory plan extending over 
the years, whereby each of them was dam- 
aged in the same way, for the same reason, 
in the same maner, but in a different 
amount. In other words, it is the conten- 
tion of plaintiffs that, because of one con- 
tinuous, allegedly illegal practice carried on 
for a number of years, each of them has 
been damaged in the same way. Their 
averments, it seems to us, make out a case 
of an “integral core,” which defendants as- 
sert is necessary in order to permit a 
spurious class suit. They present, we think, 
common questions of law and fact; they set 
up causes of actions growing out of the 
same “series of transactions or occur- 
rences,”’ thus meeting the requisites of Rule 
20 (a) as to joinder and of Rule 23 (a) (3) 
permitting members of a spurious class to 
maintain a representative class action, 


[Defendants Claim No “Common Relief” 
Sought] 


But, it is urged, no “common relief” is 
sought. Rule 23 (a) (3) provides that in a 
spurious class action, not only must there 
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be common questions of law and fact “af- 
fecting the several rights’ but also that 
“common relief’ must be sought. There- 
fore, defendants say that, inasmuch as the 
causes of action are “several,” as distin- 
guished from “inter-dependent,” (Knowles v. 
War Damages Corp., 171 F. 2d 15, 18 (CA- 
DC)), this final requisite has not been met. 


[Common Relief Does Not Mean 
Joint Relief] 


Obviously, the phrase “common relief,” 
as used in the rule, was not intended to 
mean joint relief, for the expressed purpose 
is to permit joinder of parties who have 
several or separable causes of action. Hence 
to say that “common” means “joint” is to 
defeat the very purpose of the rule. “Com- 
mon relief’ for persons having separate 
causes of action who may recover only 
several judgments, it seems to us, must 
mean, in order to give life to the purpose of 
the rule, relief emanating from the same 
original source, either by way of grant, 
contract, tort or statute, where the claims 
of all beneficiaries flow from the same foun- 
tain but are allowed not in a joint judgment 
but in several judgments. Strictly speak- 
ing, this may not be common relief in many 
senses, but it is separate relief for each 
growing out of a common source of right 
to recover. The same character of right to 
recover exists in several; in that sense, 
when there are common issues of fact and 
law, we think, the relief is common within 
the meaning of the rule. To hold other- 
wise is to destroy the so-called spurious 
class entirely, for, if the relief to be re- 
covered by several members of the class 
in separate judgments must be a common 
or joint judgment, then the whole provision 
is meaningless. The rule clearly contem- 
plates, we think, relief in the form of 
separate similar judgments, emanating from 
the same source in law and grounded upon 
common questions of fact. 


[Spurious Class Action and Permissive 
Joinder Equivalents | 


It is obvious that what we have said also 
disposes of the questions presented as to 
Rule 20 (a), under which persons may join 
their several causes of action in one suit, if 
they arise out of the same “series of trans- 
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actions or occurrences” and if “any ques- 
tion of law or fact common to all of them 
will arise in the action.” Clearly this rule is 
an innovation upon common law practice. 
It has been argued that it is conducive to 
multifariousness of suits. But it is the law 
of the land and, inasmuch as Rule 23 (a) 
(3) is, in its essence, a permissive joinder 
rule rather than a rule defining a recog- 
nizable class, it is obvious that the two rules 
are, as to the intents and purposes involved 
here, equivalents. Everything we have said 
as to one applies with equal force to the 
other. Cases dealing with Rule 20 (a) ap- 
plying a rationale such as we have an- 
nounced include: Lansburgh v. Clark, 127 F. 
2d 331 (CA-DC); Farmers Co-Op Oil Co. v. 
Socony-Vacuum Oil Co., 133 F. 2d 101, (CA- 
8); Alabama Independent Service Station 
Assn., Inc., et al. v. Shell Petroleum Corp., 
et al., 28 F. Supp. 386; Middleton v. Coxen, 
25 F. Supp. 632; McNorrill v. Gibbs, 45 F. 
Supp. 363.° 


[Trial Court in Error] 


In view of our conclusion that the plain- 
tiffs had a right to join as such under Rule 
20 (a) and to maintain the suit as a class 
suit under Rule 23 (a) (3), it follows that 
the court wrongfully directed that all plain- 
tiffs except one be dropped and that the 
claims of plaintiffs be severed. 


[Both Rules at Odds with Earlier Practices] 


We fully appreciate the difficulty en- 
countered by trial courts in attempting to 
give to these two rules the force we have 
attributed to them. Both, interpreted as 
we feel they must be, are innovations at 
odds with earlier ideas of proper law and 
equity practices. It was once axiomatic 
that multifariousness of claims was to be 
avoided and that multiplicity of parties 
could be permitted only in cases far afield 
from those of the so-termed spurious class. 
The latter, obviously, has unity only as an 
expedient invented and introduced int¢ 
modern practice for the purpose of reducing 
multiplicity of suits and speeding up trials. 
We know the invention has novelty; whether 
it possesses also the other quality sought, 
utility, is not yet fully proved. However, 
sensing as we do that these novel insertions 
into our rules of procedure were inspired 
by certain specific supposedly beneficient 


3 Interesting comments by practitioners, teach- 
ers and students concerning the rules may be 
found in 32 Ill. L. R. 307; 37 ib. 119; 42 ib. 518; 
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8 Chicago L. R. 684; 30 Mich. L. R. 878; 19 
Cornell L. R. 399; 30 Cal. L. R. 350. 
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purposes, it is our duty to give them effect. 
Perhaps in a case such as this, where each 
of the parties is entitled to a jury trial, 
where the transactions are voluminous, com- 
plex and intricate and the possible parties 
so numerous as to be beyond possibility of 
retention in the memory of any trier of the 
facts, it may eventuate that the expedient 
provided is not efficacious in improving 
practice and procedure. But that possibility 
does not authorize us so to interpret the 
rules as to nullify them. 


[Separate Counts of Claims Unnecessary] 


One of the requirements imposed upon 
the plaintiffs was that they file separate 
amended complaints, stating their claims in 
separate counts. This complaint alleges 
violation of only one act, the Robinson Pat- 
man Act, a violation of each of one of its 
sections, 15 U. S. C. A. 13 (a), (e) and (f), 
that is, (1) price discrimination, (2) discrimi- 
nation in services or facilities and (3) a claim 
against the secondary defendants for knowing- 
ly receiving the discriminations. Each was set 
up in numbered paragraphs, as required by 
Riles OM (b) ehh Ca Lalowevenmthe 
District Court was of the opinion that the 
complaint should have been divided into 
separate counts, each of which set up each 
separate transaction. We think the court 
unduly limited plaintiffs in this connection. 
The complaint, which is a simple direct 
statement of the causes of action of plain- 
tiffs, in conformity with the spirit of the 
rules, avoids repetition of basic allegations 
and is within such cases as James Richardson 
& Sons v. Conners Marine Co., 141 F. 2d 226, 
228 (CA-2). In the course of its opinion 
there, the court said: 


“Respondent asserts that there should 
have been a separate statement of a sepa- 
rate cause of action as to each barge, be- 
cause the Produce Exchange form stated 
that each boatload, or parcel if less than 
a boatload, was to be deemed a separate 
charter. Since it is now recognized that 
repetitive verbosity does not make for 
clarity, refinements of separate statement 
are not now in favor. Original Ballet 
Russe, Ltd., v. Ballet Theatre, Inc., 2 Cir., 
133 F. 2d 187; Federal Rules of Civil 
Procedure, rules 10S (b) e235. S Gare 
following section 723 (c); and though a 
formal requirement of separation is still 
retained in the admiralty rules, yet it 
should be construed in a practical way. 
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We cannot see any possible gain to re- 
spondent by forcing from 17 to 21 repeti- 
tions of the basic allegations.” 


This view we think is in accord with the 
purposes of the rules. Consequently we 
consider the complaint sufficient. Of course, 
this conclusion does not deprive the de- 
fendants of remedies provided by the rules 
looking to the disclosure of further infor- 
mation by plaintiffs when and if there is 
occasion for such relief. 


[Adequacy of Representation Not Before 
Court for Review] 


Defendants argue in their brief that plain- 
tiffs do not adequately represent their class 
members. However, we fail to find in the 
record that this contention was presented 
to the District Court or that the District 
Judge’s attention was directed to it. We 
think, therefore, the point is not before us 
for review. Despite this conclusion, how- 
ever, on the face of the record as it is pre- 
sented to us, in the absence of any showing 
other than that made out in the complaint 
and the affidavits, the adequacy of repre- 
sentation of plaintiffs in behalf of their class 
is not now in issue. As the court said in 
Oppenheimer v. F. J. Young & Co., Inc., et al., 
144 F. 2d 387 (CA-2), 


“Inasmuch as persons who do not be- 
come parties cannot be affected by the 
decision, we need not go further as to the 
adequacy of plaintiff’s representation of 
others in the class. * * * Weeks v. Bareco 
OWGO,, 7 Cite, WS) Vi, el BAL IGE se Sinaull 
later appear that the plaintiffs are not able 
within a reasonable time to obtain others 
to intervene in the class action it may be 
properly dismissed as a class action be- 
cause of lack of adequate representation 
of members of the class.” 


To this rule, we shall conform, at least 
until there is presented to us for review a 
decision by the District Court upon some 
further showing at some future time that 
plaintiffs’ action will not fairly insure the 
adequate representation of all members of 
the class. Pelelas v. Caterpillar Tractor Co., 
113 FB. 2d 6299(CA7)y Carat Un S2700: 
Weeks v. Bareco Oil Company, supra. 


[Judgment Reversed] 


The judgment is reversed with directions 
to the District Court to proceed in accord 
with the announcements herein. 
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Mf 67,222] New Standard Publishing Co., Inc., a Virginia Corporation, and Julius 
Lewis, a Resident of Virginia v. Federal Trade Commission. 


In the United States Court of Appeals for the Fourth Circuit. 
January 4, 1952. Decided February 9, 1952. 


On petition to review an order of the Federal Trade Commission. 


No. 6319. Argued 


Federal Trade Commission Act 


Petition for Review—Evidence Insufficient to Support Order—Order Vacated.—A 
Federal Trade Commission order prohibiting misrepresentation as to encyclopedias and 
other publications is vacated without prejudice where the order was entered (1) twelve 
years after the proceedings before the Commission were commenced; (2) more than six 
years after the last evidence was taken therein; and (3) nine years after petitioners ceased 
handling one of the publications, the sale of which was the occasion for most of the 
practices which the Commission condemned. Evidence which related only to business 
practices which occurred ten years prior to the entry of the order is insufficient and inap- 
propriate to support the order. The Federal Trade Commission, as an administrative 
agency, must base its orders on evidence giving them reasonable support. Such support 
is not given for an order relating to present and future transactions by evidence relating 
only to transactions which occurred a decade before it was entered. However, vacation 
of this order does not prevent the Commission from entering another order if considered 


appropriate in the present circumstances. 


See the Federal Trade Commission Act annotations, Vol. 2, § 6125.278, 6125.378, 


6125.506, 6610.61, 6660.75, 6660.85, 6670.56. 


For petitioners: Henry Ward Beer (Eli J. Blair, on brief). 


For respondent: 


Alan B. Hobbes, Attorney, and W. T. Kelley, General Counsel, 


Federal Trade Commission (James W. Cassedy, Assistant General Counsel, and John W. 
Carter, Jr., Attorney, Federal Trade Commission, on brief). 


Vacating Federal Trade Commission cease and desist order in Dkt. 4697. 


Before PARKER, SoPER and Doster, Circuit Judges. 


[Petition for Review] 


Parker, Circuit Judge [In full text]: This 
is a petition to review and set aside a cease 
and desist order of the Federal Trade Com- 
mission. Petitioners are the New Standard 
Publishing Company, a corporation of Rich- 
mond, Virginia, engaged in selling books, 
and J. B. Lewis, who with his wife owns 
all the stock of the corporation and carries 
on its business. They were charged with 
Doubleday-Doran & Company of having 
engaged in unfair and deceptive trade prac- 
tices in the sale of books, but that company 
was later dismissed from the proceeding 
by the commission. The cease and desist 
order was entered against petitioners May 
Zoo te 


[History of Proceeding] 


The proceeding against petitioners was 
originated by complaints filed with the 
commission in the year 1939 and an attor- 
ney examiner of the commission visited 
petitioners’ place of business in May of 
that year. Sometime before that the corpo- 
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rate petitioner had become the distributor 
of an encyclopedia published by Doubleday- 
Doran and the complaints originated from 
sales methods used in selling that publication. 
In February 1941 two attorney examiners 
of the commission came to petitioners’ place 
of business and asked to go through the 
petitioners’ files, stating that the commis- 
sion had the right to examine them and if 
permission to do so were denied, the attor- 
neys would take the matter into court and 
obtain an order requiring that they be pro- 
duced. Petitioners thereupon allowed the 
attorneys to proceed with the examination; 
and the attorneys obtained from the files 
letters which were subsequently offered in 
evidence before the commission and infor- 
mation which led to the procurement of 
witnesses who gave testimony against peti- 
tioners. The commission issued its formal 
complaint in 1942, and petitioners, both 
before the trial examiner and before the 
commission itself, moved to suppress this 
evidence and to dismiss the proceedings on 
the ground that the evidence had been un- 
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lawfully obtained. The commission denied 
these motions over the vigorous dissent of 
one of its members. 


[Motion to Vacate Proceedings Opposed 
by Commission | 


At the argument in this court, petitioners 
filed a motion that the court declare the 
case moot and direct that the proceedings 
before the commission be vacated and dis- 
missed, filing in support of the motion an 
affidavit of counsel that the case was moot 
for all purposes and that petitioners had 
abandoned the practices referred to in the 
commission’s findings and order. The com- 
mission opposed the motion but admitted 
that there had been long delay in the case 
and said further in this regard, 


‘ck ok * there is, of course, a great public 
interest in ending litigation and it may be 
that the facts and circumstances attend- 
ing this matter would not justify the long 
delay, particularly between the decision 
on the merits and the disposition of the 
matter or upon the findings of fact and 
order to cease and desist, and it may be 
that the public interest would be better 
served by disposition of a proceeding 
because of long delay, even though the 
decision would be otherwise if the matter 
was expeditiously handled; however this 
may be, that is a matter for this Honorable 
Court to decide, * * *”, 


[Delay in Procedure Considered] 


We agree with the commission that there 
has been no such showing that the case is 
moot as would warrant us in so declaring 
and directing the dismissal of the proceed- 
ings. We think, however, as suggested by 
the commission, that the delay which has 
occurred in the case requires notice and 
that the order of the commission should not 
be enforced without the taking of additional 
evidence showing that its entry and enforce- 
ment is appropriate under present circum- 
stances. It appears that the order before us 
was entered twelve years after the proceed- 
ings before the commission were com- 
menced and more than six years after the 
last evidence was taken therein. It was 
entered more than ten years after the trans- 
actions disclosed by the evidence which 
petitioners claim to have been obtained by 
unreasonable search and upon which the 
proceeding was largely based, and nine 
years after petitioners had ceased handling 
the Doubleday-Doran publication, the sale 
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of which was the occasion for most of the 
practices which the commission condemned. 
Petitioners do not seem to have been re- 
sponsible for this inordinate delay. In 
July 1945 the trial examiner made his report 
to the commission, in which reference was 
made to the motion made by the petitioners 
to suppress the evidence alleged to have 
been improperly obtained. In May 1946 
petitioners made an additional motion to 
that effect before the commission. Not 
until four years later, in 1950, however, did 
the commission deny the motion and not 
until a year after that, in 1951, did it enter 
the cease and desist order, based on trans- 
actions which were then more than ten 
years old and which had arisen out of a 
relationship which had long since ceased 
to exist. 


[Enforcement of Order] 


Under these circumstances, we think it 
clear that the order of the commission 
should be vacated. Such orders are entered, 
not as punishment for past offenses, but for 
the purpose of regulating present and future 
practices. 15 USCA 45 (a) (b); American 
Chain & Cable Co. v. Federal Trade Com’n, 
4 Cir. [1944-1945 Trape Cases 57,251], 
142 F. 2d 909, 911. When an order of the 
commission is before us for review, the 
statute provides that to the extent that we 
do not modify it, we shall use our injunctive 
power to enforce it (15 USCA 45 (c)); and 
it is elementary that a court of equity will 
not enjoin one from doing what he is not 
attempting and does not intend to do. 
Blease v. Safety Transit Co., 4 Cir., 50 F. 
2d 852, and see Hecht Co. v. Bowles, 321 
U. S. 321. Where the injunctive power of 
the court is exercised for the enforcement 
of an administrative order, the order must 
be appropriate for present enforcement. See 
N. L. R. B. v. Eanet, D..C. Cir., 179 F. 2d 
15, 21; N. L. R. B. v. Norfolk Shipbuilding 
and Dry Dock Co., 4 Cir., 172 F. 2d 813, 
815-816. 


[Past Evidence Inappropriate 
for Present Proceeding] 


While an administrative agency is not 
a court of equity, its orders must be based 
on evidence giving them reasonable sup- 
port, and such support is not given for an 
order relating to present and future prac- 
tices by evidence relating only to transac- 
tions which occurred a decade before it 
was entered. It has accordingly been held 
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by the Court of Appeals of the Sixth Cir- 
cuit that “The commission is not author- 
ized to issue a cease and desist order as 
to practices long discontinued, and as to 
which there is no reason to apprehend re- 
newal”. Federal Trade Com’n v. Civil Serv- 
ice T. Bureau, 6 Cir., 79 F. 2d 113, 116. No 
one would contend that a cease and desist 
order should be upheld, if all the evidence 
supporting it related to business practices 
which occurred ten years before the filing 
of the proceeding; but it can make no 
difference that the lapse of time has oc- 
curred after the proceeding was commenced 
if there is nothing to show that the practices 
have been continued. 
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We need not pass upon the troublesome 
questions presented by the motions to sup- 
press evidence, in view of our holding that 
the order of the commission must be vacated 
because that evidence relates to transac- 
tions too remote in point of time to sup- 
port it. 


[Order Vacated] 


The order of the commission will accord- 
ingly be vacated, without prejudice, how- 
ever, to the entry of such order as may be 
appropriate under present circumstances, 
should the commission see fit to pursue 
the case further. 

Order Vacated. 


[J 67,223] Mary Muffet, Inc. et al. v. Federal Trade Commission. 


In the United States Court of Appeals for the Second Circuit. 
Argued January 15, 1952. Decided February 7, 1952. 


Term, 1951. 


No. 68—October 
Docket No. 21976. 


Petition for review of an order of the Federal Trade Commission. 


Federal Trade Commission Act 


Labeling of Rayon Wearing Apparel—Expert Testimony—Public Interest Involved.— 
A Federal Trade Commission cease and desist order prohibiting wearing apparel manu- 
facturers from advertising, offering for sale, or selling products composed in whole or 
in part of rayon without clearly disclosing such rayon content is affirmed and enforcement 
granted where (1) there is substantial evidence that persons purchasing dresses preferred 
silk and found it difficult to distinguish rayon therefrom, thus justifying the Commission’s 
finding that public interest was involved; and (2) there is expert testimony as to the 
difficulties, particularly of nontechnicians, in distinguishing rayon from silk, which was 
illustrated by producing numerous samples of each, although these samples were not 
petitioner’s products, and (3) there is no evidence that petitioner’s products were unique. 


See the Federal Trade Commission Act annotations, Vol. 2, { 6125.350, 6125.412, 
6620.785, 6620.786. 


For petitioners: Charles Sonnenreich, New York City. 


For respondent: Alan B. Hobbes, Atty., Federal Trade Commission, W. T. Kelley, 
Gen. Counsel, and James W. Cassedy, Asst. Gen. Counsel, Federal Trade Commission. 


Affirming and enforcing order in Federal Trade Commission Dkts. 5104, 5139, 5167, 
5221, 5223, 5276. 


Before Aucustus N. Hanp and CrarKk, Circuit Judges, and BreNNAN, District Judge. 


[Labeling of Rayon Products] 


PER Curiam [Jn full text]: On substantial 
evidence the Commission found that ladies 
purchasing dresses preferred silk and were 
not able or found it difficult to distinguish 
rayon therefrom. This justified the Com- 
mission in finding the public interest in- 
volved to prevent the resulting misleading 
possible in the sale of dress goods and in 
ordering petitioners, manufacturers of wom- 
en’s clothing, to label their rayon products 
as rayon, thus preventing distributors from 
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exercising a deception of which the peti- 
tioners themselves were not guilty. L. 
Heller & Son v. F. T. C., 7 Cir. [1950-1951 
TRADE CASES J 62,931], 191 F. 2d 954; Hill- 
man Periodicals v. F. T. C. [1948-1949 Travr 
Cases J 62,411], 2 Cir., 174 F. 2d 122; Segal 
v. F. T. C., 2 Cir. [1944-1945 TrapE Cases 
§ 57,223], 142 F. 2d 255. Specific statutory 
requirements for the labeling of wool prod- 
ucts, 15 U. S. C. §§ 68-68j, or affirmative 
disclosure in the advertising of foods, drugs, 
curative devices, and cosmetics, 15 U. S. C. 
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§§ 52, 55(a}, do not tie the hands of the 
Commission from acting in the public in- 
terest in all other cases. Fresh Grown Pre- 
serve Corp. v. F. T. C., 2 Cir., 125 F. 2d 917, 
919. 


[Expert Witnesses] 


Among the witnesses for the Commission 
was an expert from the Rayon Division of 
the Rayon Department of E. I. duPont de 
Nemours & Company, Inc. In addition to 
describing the manufacture of rayon he 
testified to the difficulties, particularly of 
nontechnicians, in distinguishing it from 
silk, and illustrated his point by producing 
numerous samples of each which were in- 
troduced in evidence and used in the ex- 
amination of later witnesses. Petitioners 
object that, since these exhibits were not 
their products, they and the evidence con- 
cerning them could not be used to prove 
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rayon fabrics he was discussing. But he 
testified as to the qualities of rayon yarns 
generally and showed their natural char- 
acteristics without limitation to specific 
named or otherwise described brands. Nor 
did petitioner offer any evidence to show 
that there was something unique about their 
products. As a matter of fact they had 
admitted in their answer that in the manu- 
facture of wearing apparel they had used 
rayon “which has many characteristics in 
its texture and appearance which are similar 
to silk.” Against this background we think 
that if petitioners’ rayon products had pe- 
culiar qualities it was up to them to disclose 
the facts, and under the circumstances they 
were not harmed by the Commission’s find- 
ings against them. Mammoth Oil Co. v. 
United States, 275 U. S. 13, 52; Armstrong v. 
Belding Bros. & Co., 2 Cir., 297 F. 728, 730, 
certiorari denied Belding Bros. & Co. v. Arm- 


strong, 265 U. S. 585. An enforcement order 
must therefore issue. 


[Order Affirmed] 


Order affirmed; enforcement granted. 


the Commission’s case. In the interest of a 
more clear-cut record, the Commission might 
well have had this technician, who appears 
to have been thoroughly qualified specifi- 
cally identify petitioners’ rayon with the 


[| 67,224] Leo Lichtenstein, Libbie Lichtenstein and Byron J. Lichtenstein, indi- 
vidually and trading as Harlich Manufacturing Co. and Loomis Manufacturing Co. v. 
Federal Trade Commission. 


In the United States Court of Appeals for the Ninth Circuit. 
5), IOS 


On petition to review an order of the Federal Trade Commission. 


No. 12,666. February 


Federal Trade Commission Act 


Shipment of Lottery Devices—Extent of Commission’s Jurisdiction—“Unfair Practice 
in Commerce.”—Where petitioner uses interstate commerce to ship lottery devices to be 
used in intrastate commerce in the gambling disposition of merchandise to the ultimate 
consumer, the Federal Trade Commission has the power to regulate such interstate 
transportation since such a practice constitutes one of the “unfair practices in commerce” 
subject to the preventive control of the Commission, under Section 5 (a) of the Federal 
Trade Commission Act. The fact that the gambling devices are not used in competitive 
sales in the course of their interstate transmission but only in competitive sales transac- 
tions in intrastate commerce after the interstate transmission is completed does not bar 
the Commission from regulating such interstate transportation. 


See the Federal Trade Commission Act annotations, Vol. 2, { 6125.141, 6125.201. 


Lottery Order Affirmed as Modified—Words “Or May Be Used” Stricken.—A Federal 
Trade Commission order prohibiting the sale of punch boards or push cards “which are 
to be used or may be used” in the sale of merchandise to the public by means of a game 
of chance is amended by striking out the words “or may be used” from the text of the 
order and affirmed, since the issue upon which the Commission considered the case against 
the petitioner was confined by the amended complaint to push cards and punch board 
devices the “only” use to be made of which was to enable the ultimate purchasers to sell 
or distribute other merchandise. 
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See the Federal Trade Commission Act annotations, Vol. 2, 1 6125.508, 6501.75. 


For petitioner: 
Angeles, California, of counsel). 


F. W. James, Evanston, Illinois (George E. Lindelof, Jr., Los 


For respondent: W. T. Kelley, Gen. Counsel, James W. Cassedy, Asst. Gen. Counsel, 
Jno. W. Carter, Jr., Attorney, Federal Trade Commission, Washington, D. C. 


Modifying and affirming Federal Trade Commission cease and desist order in 


Dkt. 4879. 


Before DENMAN, Chief Judge, and Orr and Popr, Circuit Judges. 


[Petition to Set Aside Order] 


DENMAN, Chief Judge [Jn full text]: Pe- 
titioner, a dealer in gambling devices used 
to promote sales of merchandise, seeks a 
review and our setting aside of two orders 
of the Federal Trade Commission. One of 
the orders provides: 


“Tt is further ordered that said respond- 
ents and their agents, representatives and 
employees, directly or through any cor- 
porate or other device, in connection with 
the offering for sale, sale or distribution 
in commerce, as ‘commerce’ is defined in 
the Federal Trade Commission Act, of 
cigarette chests or boxes, or other articles 
of merchandise, do forthwith cease and 
desist from: 

“1. Supplying to or placing in the hands 
of others punch boards, push cards, or 
other lottery devices, either with assort- 
ments of cigarette chests or boxes or 
other merchandise, or separately, which 
said punch boards, push cards, or other 
lottery devices, are to be used, or may 
be used, in selling or distributing such 
cigarette chests or boxes or other mer- 
chandise to the public. 

“2. Selling or distributing cigarette 
chests or boxes, or other articles of mer- 
chandise, so packed or assembled that 
sales thereof to the public are to be made 
or, due to the manner in which such 
merchandise is packed or assembled at 
the time it is sold by the respondents, 
may be made by means of a game of 
chance, gift enterprise, or lottery scheme. 


“3. Selling or otherwise disposing of 
any merchandise by menas [means] of a 
game of chance, gift enterprise, or lottery 
scheme.” 


[Order Justified] 
Since the gambling devices, the punch- 


[Sales “In Commerce” ] 


The second order complained of reads as 
follows: It is ordered that respondents cease: 


“Selling or distributing in commerce, as 
‘commerce’ is defined in the Federal 
Trade Commission Act, punch boards, 
push cards, or other lottery devices, which 
are to be used, or may be used, in the sale 
or distribution of merchandise to the 
public by means of a game of chance, gift 
enterprise, or lottery scheme.” (Emphasis 
supplied.) 


[Intrastate Transactions] 


The Commission’s brief here admits con- 
cerning the place in which the gambling 
sales are consummated to the ultimate con- 
sumer that: 

“Tt is true that the final sale to the 
ultimate purchaser by means of lottery 
of necessity, always occurs in intrastate 
commerce and is an intrastate transaction. 
The punching of the board or pushing 
of the card always occurs within the 
borders of some state.” 


[Extent of Commission’s Authority 
Questioned] 

The petitioner contends that since the 
gambling devices are not used in competi- 
tive sales in the course of their interstate 
transmission but only in competitive sales 
transactions in intrastate commerce after 
the interstate transmission is completed, no 
authority is given to the Commission to 
regulate such interstate transportation by 
Section 5 (a) of the Federal Trade Com- 
mission Act providing: 

“SEC. 5. (a) Unfair methods of com- 
petition in commerce, and unfair or de- 
ceptive acts or practices in commerce, are 
hereby declared unlawful. 

“The Commission is hereby empowered 


boards, were shipped with petitioker’s mer- 
chandise to be sold to the ultimate consumer 
in a gambling sale, the order is clearly 
justified by Federal Trade Commission v. 
Keppel & Bro., 291 U. S. 304. This order 
of the Commission is affirmed. 


and directed to prevent persons, partner- 
ships or corporations * * * from using 
unfair methods of competition in com- 
merce and unfair or deceptive acts or 
practices in commerce.” 
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[History of Sec. 5 (a) of FTC Act Reviewed] 


Upon a review of the history of Section 
5 (a) in connection with the decisions of the 
court thereon, we are of the opinion that 
the petitioner’s use of interstate commerce 
to ship these devices to be used in intra- 
state commerce in the gambling disposition 
of merchandise to the ultimate consumer is 
one of the “unfair * * * practices in com- 
merce” subject to the preventive control of 
the Commission. 


Prior to its amendment in 1938 the first 
sentence of Section 5 (a) read: 


“SEC. 5. That unfair methods of com- 
petition in commerce are hereby declared 
unlawful.” 


The addition of the words, “unfair or de- 
ceptive acts or practices in commerce.” was 
the subject of discussion in the Congress 
and in the report’ of the Conference Com- 
mission on the bill containing the additional 
words. 


Prior to the introduction of the bill for 
amending Section 5 (a), the Supreme Court 
had held in the case of Federal Trade Com- 
mission v. Raladam Co., 283 U. S. 643, at 
page 646: 


“By the plain words of the act, the 
power of the Commission .to take steps 
looking to the issue of an order to desist 
depends upon the existence of three dis- 
tinct prerequisites: (1) that the methods 
complained of are unfair; (2) that they 
are methods of competition in commerce; 
and (3) that a proceeding by the Com- 
mission to prevent the use of the methods 
appears to be in the mterest of the public. 


183 Congressional Record 3252 (1938). 


2In the House, Congressman Lea who pro- 
posed the bill adding the above quoted words 
stated at 83 Cong. Rec. 391-92 (1938): 


“The act as originally passed makes com- 
petition a necessary element to be established 
in order to proceed. It is not sufficient to 
show only an unfair practice. It must also be 
shown that this unfair practice is injurious to 
a competitor. One thing we propose in the 
pending bill in this respect is that it is suf- 
ficient to establish the unfair practice without 
showing injury to a competitor in order to give 
the Commission jurisdiction. 

“If this bill becomes law, one of the things 
it will do is to relieve the Federal Trade Com- 
mission of the necessity of showing injury to a 
competitor. That is one of the practical pur- 
poses of the legislation. This will save unneces- 
sary time and expense in showing that an act 
is injurious to a competitor. Indeed, the 
principle of the act is carried further to pro- 
tect the consumer as well as the competitor. 
In practice the main feature will be to relieve 
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We assume the existence of the first and 
third of these requisites; and pass at once 
to the consideration of the second. 


[Purpose of Wheeler-Lea Amendment] 


It then proceeded to hold that the Com- 
mission had no power to issue an order 
to desist in that case because there was no 
competition in interstate commerce. In the 
discussions of the amendment to Section 5 
(a) in the Congress, there was agreement 
both in the House, where the bill was in- 
troduced by Congressman Lea, and in the 
Conference Committee that its purpose was 
to relieve the Federal Trade Commission of the 
necessity of showing injury to a competitor 
and to protect the ultimate consumer where 
there was no competition.” In the earlier case 
of Federal Trade Commission v. Keppel & 
Bro., supra, page 310, et seq., the Supreme 
Court makes a similar review of the discussion 
in the Congress in determining the purpose of 
the enactment of Section 5 (a) as originally 
drawn. 


[Elimination of Undesirable Practices] 


The object of the Federal Trade Com- 
mission Act is to reach not merely in their 
fruition but also in their incipiency trade 
practices deemed undesirable by the Con- 
gress. Cf. Fashion Guild v. Trade Commis- 
sion, 312 U. S. 457, 466, and Federal Trade 
Commission v. Raladam Co., 316 U. S. 149, 152. 


[Commission Has Power to Prevent Shipment 
of Gambling Devices in Interstate 
Commerce] 


The recent Third Circuit case of Globe 
Cardboard Novelty Co. v. Federal Trade Com- 


the Commission of this burden, but we go fur- 
ther and afford a protection to the consumers 
of the country that they have not heretofore 
enjoyed.”’ 

Lea was a senior House member of the Con- 
ference Committee on the bill. In the discus- 
sion in the Senate, Senator Wheeler, a senior 
member of the Conference Committee, referring 
to the action of the Supreme Court in the 
Raladam case, supra, stated at 83 Cong. Rec. 
3255 (1938) : 


“Section 5 of the present act is amended, 
first, by making unlawful ‘unfair or deceptive 
acts or practices in commerce.’ The present 
act makes unlawful ‘unfair methods of competi- 
tion,’ and the Supreme Court has held that the 
Commissign loses jurisdiction of a case where 
an actual or potential competitor is not in- 
volved. This amendment makes the consumer 
who may be injured by an unfair trade prac- 
tice of equal concern before the law with the 
merchant injured by the unfair methods of a 
dishonest competitor.’’ 
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mission, [1950-1951 TrapE Cases 62,947], 
— F. 2d — (decided November 16, 1951), 
and the Sixth Circuit case of Charles A, 
Brewer & Sons v. Federal Trade Commission 
[1946-1947 Trane Cases 57,515], 158 F. 2d 
74, both hold that the Federal Trade Com- 
mission has the power to prevent the 
shipment in interstate commerce of gam- 
bling devices to be used in intrastate sales. 
We agree with their reasoning, which is 
further supported by our above considera- 
tion of the legislative history of Section 


Saas 
[Brewer Case Discussed] 


The Brewer case came under the consider- 
ation of Congress in the course of the en- 
actment of Public Law 906, 81st Cong., 2d 
Sess., approved January 2, 1951, forbidding 
the transportation of slot machines suitable 
for gambling in interstate commerce. Sec- 
tion 2 of the Act provides, however, that 
shipments may be made to any state which 
has enacted a law exempting that state from 
the provisions of the Act. Section 2 of the 
Act then provides: 


“Nothing in this Act shall be construed 
to interfere with or reduce the authority 
or existing interpretations of the author- 
ity, of the Federal Trade Commission 
under the Federal Trade Commission Act 
as amended (15 U. S. C. 41-58).” 


In explanation of this Section 2, Senate 
Report No. 1482, 81st Cong., 2d Sess., page 
4, cites the Brewer case in connection with 
the following language: 


“A saving clause is included in this 
section to avoid any misunderstanding 
that the Act, and particularly the proviso 
in Section 2 permitting unbroken trans- 
portation of gambling devices into States 
where their use is legal, interferes with 
or reduces the authority which the Fed- 
eral Trade Commission has exerted under 
Section 5 of its constituent Act (15 
U. S. C. 45) to exclude from the chan- 
nels of interstate commerce devices to be 
used in the sale or distribution of mer- 
chandise to the public, Federal Trade 
Commission v. R. F. Keppel & Bro., Inc., 
291 U. S. 304; Charles A. Brewer & Sons 
v. Federal Trade Commission [1946-1947 
Trave Cases § 57,515], 158 F. 2d 74.” ? 


Cited 1952 Trade Cases 
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[Extent of Commission’s Prohibition] 


Nothing in the criminal proceeding of 
United States v. Perry Halseth, — U. S. —, 
decided January 7, 1952, questions this sav- 
ing clause respecting such power of the 
Commission as was exercised in the civil 
case of Brewer v. Federal Trade Commission, 
Nowhere has the Commission claimed the 
power to prohibit the transmission of such 
lottery devices in interstate commerce as 
such. The cases construing similar cease 
and desist orders have all concerned the use 
of lotteries in merchandising. Globe Card- 
board Novelty Co. v. Federal Trade Commis- 
sion [1950-1951 Trape Cases { 62,947], 192 
F, 2d 44 (Cir. 3) is similarly limited and 
should not be construed as conferring a 
general power over lotteries as such. The 
case of Scientific Mfg. Co. v. Federal Trade 
Commission, 124 F. 2d 640 (Cir. 3), made 
it clear that trade practices were the sole 
concern of the Commission. 


[Public Interest Involved] 


Petitioner further urges that the preven- 
tion of the use of its gambling devices in 
the sale of merchandise to the ultimate con- 
sumer is not in the public interest. We find 
no merit in this contention. The language 
of the Supreme Court in Phalen v. Virginia, 
49 U. S. 163 (1850), as to the “pestilence” 
of lotteries which “enters every dwelling 

reaches every class and preys 
upon” and “plunders the ignorant and sim- 
ple’ applies with force many times multi- 
plied to the spread of lottery methods into 
line after line of merchandise. 


[Language of Order Modified] 


Petitioner further contends that if we 
hold the Commission’s second order to be 
valid, the phrase, “or may be used,” should 
be stricken from it. We agree. The issue 
upon which the Commission considered the 
case against the petitioner was confined by 
the amended complaint to push cards and 
punch board devices the “only” use to be 


3 The report of the House Committee on Inter- 
state and Foreign Commerce on the same Bill 
(S. 3357) makes this policy equally certain: 

“Section 2 further provides that nothing in 
this Act shall be construed to interfere with or 
reduce the authority of the Federal Trade Com- 
mission under the Federal Trade Commission 
Act as amended. It is the purpose of this 
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provision to leave unaffected the powers of the 
Federal Trade Commission with respect to the 
use of lotteries, games of chance, or other 
gambling devices for the purpose of merchan- 
dising. Such use has been held to be an unfair 
trade practice in violation of the Federal Trade 
Commission Act as amended [Report No. 2769, 
81st Cong. 2d Sess. pp. 9-10].” 
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made of which was to enable the ultimate 
purchasers to sell or distribute other mer- 
chandise.* 


[Cases Distinguished] 


On this allegation the board’s finding dis- 
tinguishes the punch board and push card 
devices which are only used by the ultimate 
purchaser in effecting the sale of other mer- 
chandise from so-called money boards used 
solely for gambling.” We are not here con- 
fronted with a case where the petitioners 
were called upon to meet a tendered issue 
of punch board and push card devices which 
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“may be used” in the sale of merchandise. 
Cf. Hamilton Mfg. Co. v. Federal Trade Com- 
mission [1952 TRape Cases § 67,216], — F. 
2d — (D. C. Cir), decided” January 24, 
1952; Lee Boyer’s Candy v. Federal Trade 
Commission, 128 F. 2d 261 and cases there 
cited. 


[Order Affirmed as Amended] 


The board’s order second above consid- 
ered is amended by striking out the words 
“or may be used” and as so amended is 
affirmed. 


[| 67,225] Bork Manufacturing Co., Inc. and Alvin Borkin v. Federal Trade Com- 


mission. 


In the United States Court of Appeals for the Ninth Circuit. No. 12,796. February 


5, 1952. 


On petition to review an order of the Federal Trade Commission. 


Federal Trade Commission Act 


Petition for Review—Sale of Lottery Devices—Language of Order Modified.—A Fed- 
eral Trade Commission order prohibiting the sale of punch boards or push cards ‘which 
are to be used or may be used” in the sale of merchandise to the public by means of a 
game of chance is amended by striking out the words “or may be used” from the text of 
the order and affirmed. 


See the Federal Trade Commission Act annotations, Vol. 2, J 6125.508, 6501.36. 


For petitioner: 
Angeles, California, of counsel). 


F, W. James, Evanston, Illinois (George E. Lindelof, Jr., Los 


For respondent: W. T. Kelley, Gen. Counsel, James W. Cassedy, Asst. Gen. Counsel, 
Jno. W. Carter, Jr., Attorney, Federal Trade Commission, Washington, D. C. 


Affirming and modifying Federal Trade Commission cease and desist order in 


Dkt. 5525. 


Before DENMAN, Chief Judge, and Orr and Poprr, Circuit Judges. 


[Petition for Review of Order] 


Per CurtaM [Jn full text]: Bork Manu- 
facturing Co., dealing in gambling devices, 
petitions this court for review of a cease and 
desist order issued by the Federal Trade 
Commission against it. The order appealed 
from reads as follows: 


“Tt is Ordered that respondent 
do forthwith cease and desist from: 


“Selling or distributing in commerce, 
as ‘commerce’ is defined in the Federal 


The allegation is: ‘‘The only use to be 
made of said push card and punchboard devices, 
and the only manner in which they are used, 
by the ultimate purchasers thereof, is in com- 
bination with other merchandise so as to enable 
said ultimate purchasers to sell or distribute 
said other merchandise by means of lot or 
chance as hereinabove alleged.’’ 
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Trade Commission Act, punch boards, 
push cards, or other lottery devices which 
are to be used or may be used in the sale 
or distribution of merchandise to the pub- 
lic by means of a game of chance, gift 
enterprise, or lottery scheme.” 


[Findings Keyed to Lichtenstein Case] 
The allegations of the complaint and the 
findings are the same in essential respects 
as those of the amended complaint and find- 
ings in Lichtenstein v. Federal Trade Com- 
mission, this day filed. 


5The finding is: ‘‘Except in the case of so- 
called money boards used solely for gambling, 
the only use to be made of said punch board 
and push card devices and the only manner in 
which they are used by the ultimate purchaser 
thereof is in combination with other merchan- 
dise so as to enable said ultimate purchaser to 
sell or distribute the other merchandise by 
means of lot or chance.”’ 
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[Distribution of Lottery Devices in Commerce] 


Petitioner admits that it had distributed 
in commerce the charged lottery devices but 
makes the same contentions as made in the 
Lichtenstein case. 


Cited 1952 Trade Cases 
Miles California Co. v. Benatars 
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[Order Amended and Affirmed] 


For the reasons stated in that case, the 
order of the Federal Trade Commission is 
amended by striking therefrom the words 
“or may be used” and as so amended is 


affirmed. 


Cf 67,226] Miles California Company v. Benatars; Does I to V, inclusive; Roe Part- 
nership I to V, inclusive; and Doe Corporations I to V, inclusive. 


In the Superior Court of the State of California in and for the County of Sacramento. 
No. 88043. Filed January 21, 1952. 


California Fair Trade Act and Sherman Antitrust Act 


Resale Price Maintenance—Enforcement Against Non-Signer—Effect on. Interstate 
Commerce—Price Fixing—Burden of Proof.—A local distributor of pharmaceutical prepa- 
rations, which is wholly owned by.an out-of-state corporation that manufactures such 
preparations and which is the sole distributor for the manufacturer in a state, cannot 
enjoin a local retailer from advertising, offering for sale, or selling such preparations at 
prices below those established in fair-trade contracts in the state when the retailer has 
not signed a fair-trade contract. The right of the distributor to avail itself of the non- 
signer provision of the state fair trade law depends upon whether or not the activities 
are so involved with interstate commerce that they come within the scope of the federal 
law. It is not necessary to place a definite label on the type of commerce involved. Where 
it appears from the evidence that the price-fixing plan may affect interstate commerce, or 
the activity may be labelled interstate commerce, or the activity is an integral part of 


interstate commerce, an injunction does not lie. 
tributor to prove that it is entitled to an injunction. 


The burden of proof is upon the dis- 
Because the distributor has not 


sustained this burden, injunctive relief is denied. 
See the Resale Price Maintenance Commentary, Vol. 2, { 7076, 7306, 7308, 7360; State 


Laws annotations, Vol. 2, J 8064.45. 


For the plaintiff: Landels and Weigel, Jennings and Belcher, and Rowland and Craven, 


Sacramento, California. 
For the defendant: 


Memorandum Opinion 


Brown, Superior Court Judge [In full 
text]: The plaintiff herein, a California 
corporation, seeks a preliminary injunction 
prohibiting the defendant corporation, a 
local drug store, from advertising, offering 
for sale, or selling, plaintiff's trademarked 
commodities, which consist of many well- 
known trademarked names of Miles prod- 
ucts, in violation of what plaintiff claims 
are its rights established by the Fair Trade 
Act of this State. 


[Restraining Order Issued] 


A restraining order was so issued on 
October 9, 1951, by this Court, and the 
motion for preliminary injunction was heard 
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Halsey and Leo, San Francisco, California. 


and argued before this Court on November 5, 
1951. At that time the matter was extensively 
argued and subsequently very instructive, 
exhaustive and comprehensive briefs have 
been filed by both sides. 


[Schwegmann Case—Inter pretation] 


As is set forth in plaintiff's brief, the 
question before this Court is the legal inter- 
pretation of the recent case (May, 1951) of 
Schwegmann Bros. v. Calvert Distillers Corp. 
[1950-1951 TRADE CASES { 62,823], 341 U. S. 
384. 


[Local Company Distributes Products in 
California—Out-of-State Shipments] 


Plaintiff and defendant are both Califor- 
nia corporations. The plaintiff is engaged 
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in California in distributing pharmaceutical 
preparations manufactured by Miles Lab- 
oratories, Inc., an Indiana corporation in 
Elkhart, Indiana. This has been the case 
since October, 1931, and ever since that 
time plaintiff has been the sole distributee 
of these preparations. It is in evidence that 
the Miles Laboratories have never sold any 
of the firm preparations to anyone in the 
State of California except to plaintiff. 
Orders are thereupon filled by plaintiff 
from their own stocks, which they buy from 
the Miles Laboratories, Inc., in Indiana. 
In addition to the sales within the State of 
California by plaintiff, plaintiff ships cer- 
tain of these preparations to Nevada and 
Arizona dealers, whose credit has previ- 
ously been approved by Miles Laboratories, 
Inc. The billing and collecting is done 
directly by the Indiana corporation, which 
in turn reimburses the plaintiff for actual 
costs, so that plaintiff yields no profit or 
income of any kind from these transactions. 
The Miles Laboratories, Inc. owns the 
stock of the plaintiff, Miles California Com- 
pany. 
[Defendant a Non-Signer] 


In the case at bar the defendant corpo- 
ration was a non-signer; that is, had not 
signed any fair-trade agreement. It seems 
to this Court that the Schwegmann Bros. 
decision very definitely holds that in the 
case of a non-signer, if the articles of trade 
are involved in, or interfere with, or con- 
stitute a threat to interstate commerce, 
then the State Fair Trade Act does not 
control and an injunction thereunder will 
not lie. 


[Whose Position Determines Interstate or 
Intrastate Commerce ?| 


The plaintiff argues that it is the defend- 
ant’s position that for all practical purposes 
the Schwegmann case obliterates all distinc- 
tion so far as the state statute is concerned 
between intrastate or local commerce, and 
interstate commerce. That would not ap- 
pear to be the position taken from a reading 
of defendant’s brief, and its argument. It is 
undoubtedly true that in recent years there 
has been a general tendency to enlarge the 
scope of congressional authority over com- 
merce, and that decisions prior to the 
Miller-Tydings Act of 1937 are not as use- 
ful to us as they formerly were because of 
this definite trend. However, no one can 
say that there still is no such thing as 
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intrastate commerce. Indeed, in the case 
of U.S. v. Yellow Cab Co. (1947) [1946-1947 
TRADES CASES 5/45/70 [HNOo2) Ono co lommene 
Court holds that the defendant’s activities 
in providing cab service with regard to 
between-station transportation as a part of 
the interstate journey, whereas the trans- 
portation by the cab company of passengers 
and luggage from the station to their resi- 
dences or offices was still intrastate. 


[Accurate Definition Impossible] 


Actually it would seem to be an impos- 
sible task to devise a legal philosophy which 
can accurately define these two terms. In- 
deed, the law is not, and never can be, an 
exact science, and we must go behind any 
“form of words” in determining this mat- 
ter; which “form of words” was spoken of 
in the case of Sunbeam Corp. v. Civil Serv- 
ice Employers Cooperative Assn. [1950-1951 
TRADE Cases { 62,799], 187 Fed. 2d 768. 


{Are Activities Involved with Interstate 
Commerce? | 


The reason that there is this trend toward 
congressional supervision of our commerce 
is of course quite apparent. In later years 
there has been a tremendous speed-up in 
our production and in our transportation. 
In order to keep up with this high tension 
economy, state lines to a large extent have 
to disappear, and tonight’s grapefruit appe- 
tizer on our California table may have been 
in Florida’s sunshine this morning. This is 
not to say that there is no such thing left 
as intrastate commerce since there are many 
transactions between persons which are 
clearly and entirely local. We are here 
concerned, however, with that vast twilight 
zone which our Courts for years have at- 
tempted to label. This actual labelling for 
all intents and purposes can be said today 
to be a practical impossibility in the twi- 
light zone cases. This Court is of the 
opinion that it is not necessary to place a 
definite label on such commerce. The ques- 
tion before each Court in its instant case 
is whether or not, taking all the evidence 
as a whole, it can be said that the activities 
are so involved with interstate commerce 
that they come within the purview of the 
Schwegmann case. 


[Statement of Facts] 


Let us look for a moment at the facts in 
the instant case. These points have been 
brought out: : 
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1. That all of the commodities sold by 
plaintiff herein are manufactured by the 
Miles Laboratories, Inc. at Elkhart, Indiana. 


2. That they were bottled, packaged and 
shipped from Indiana to California. 


3. That they were subsequently distrib- 
uted-and sold through the plaintiff corpora- 
tion as distributor, and by none other. 


4. That the plaintiff corporation now 
wishes to have the retail price fixed under 
the Fair Trade Act. While the plaintiff 
stoutly denies that the Miles Laboratories, 
Inc., have anything to do with the fixing 
and controlling of this resale price and are 
not engaged in any plan or scheme to fix 
minimum retail selling prices throughout 
the United States in conjunction with the 
plaintiff, it seems to this Court that the 
tie-up between the two corporations readily 
admits of such an inference. The plaintiff 
is a mere distributor of the product; it is 
wholly owned by the Indiana corporation. 
It is true that no one has testified that 
there was a joint board meeting of the two 
corporations whereby they sat down and 
conspired to do these acts, but such evi- 
dence would be impossible to obtain, and 
we must draw certain inferences from the 
closeness of the association. In other words, 
this is a case where the corporate veil may 
be raised and we may take a peep inside to 
see why it is that the activities are carried 
on in this fashion. 


5. Similar products moving definitely in 
interstate commerce are in competition with 
the products involved in the instant matter. 


6. Defendant’s affidavit, Page 9, Line 23 
states that the setting up of the plaintiff 
corporation is a part of a plan designed to 
advance and promote the sale and distribu- 
tion of the products for the benefit of the 
Indiana corporation. While, of course, this 
is, strictly speaking, a legal conclusion, and 
there is no direct proof of the type indi- 
cated hereinabove, at the same time, it is 
quite obvious that the promotion of sales 
and distribution of the Miles products is 
of course the ultimate goal of the Indiana 
corporation, as well as the distributor in 
California. 


7. There is reference to the Arizona and 
Nevada shipments, but that Court is in- 
clined to the belief that this is not particu- 
larly relevant evidence in the case. It should 
come under the legal maxim of “de mini- 


mis.” 
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[Effect of Scheme on Interstate Commerce] 


So far we have not discussed the price 
fixing and merchandising scheme with re- 
gard to its effect on interstate commerce of 
a like commodity. As was said in the case 
of U. S. v. Frankfort, Distillers [1944-1945 
TRADE Cases J 57,338], 324 U. S. 292: 


“There is an obvious distinction be- 
tween a course of conduct wholly within 
a state and conduct which is an insepar- 
able element of the larger program de- 
pendent for its success upon activity which 
affects commerce between the states.” 


In the case of Mandeville Island Farms, 
Inc., v. American Crystal Sugar Co. [1948- 
1949 Trave Cases { 62,251], 334 U. S. 219, 
at 232, the Court says: 


“The exact location of the line made 
no difference if the forbidden effects 
flowed across it to the injury of interstate 
commerce or to the hindrance or defeat 
of congressional policy regarding it.” 

To quote from defendant’s brief: 


“Tf by the simple device of employing 
a local distributor as plaintiff, Miles Lab- 
oratories, Inc., for instance could in each 
state of the Union enforce such price 
fixing against non-signers, would this not 
hinder or defeat ‘congressional policy’ 
regarding interstate commerce? 

“And by the same process do not the 
‘forbidden effects’ flow across State lines 
to the injury of interstate commerce? 

“What is that injury to interstate com- 
merce? It is the burden of an artificial 
price-fixing, the very thing the Sherman 
Act is designed to prevent. If Miles 
Laboratories, Inc. sells a million units of 
its product, to be resold at a price-fixed 
minimum of $1.00, how many more would 
it sell if some dealers were free to sell it 
for $.50 or $.752 How many less would 
be sold if the minimum price be raised 
from $1.00 to $2.00? To say this affects 
interstate commerce is only to state a 
truism upon which the Sherman Act itself 
is based.” 


[Two Approaches to the Question] 


Thus we have in our own instant case 
two approaches to the question: 

1. From the evidence adduced can the 
activity be labelled interstate? If it can, 
then the injunction does not lie. If it is in 
that twilight zone, where it may not be 
definitely labelled interstate, but it so di- 
rectly is an integral part thereof as to be 
virtually one and the same thing, then again 
the injunction does not lie. 
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2. Regardless of how we label the in- 
stant activities, are they such that they have 
specific effect upon interstate commerce, or 
that they contain a threat to interstate econ- 
omy that requires preventive regulations? 


[Standard Oil Case] 


The matter has been well summed up in 
the case of U. S. uv. Standard Oil Co. [1948- 
1949 TrapvE Cases { 62,269], 78 Fed. Supp. 
850, wherein the matter is viewed from the 
above standpoint. The court says: 

a But we need not decide when 
interstate commerce ends and that which 
is intrastate begins. The control of the 
handling of the sales and the prices at 
the place or origin before the interstate 
journey begins, or in the state of destina- 
tion after the interstate movement ends, 
may operate directly to restrain and monop- 
olize interstate commerce.” 


[Court Bound to Inquire into Other Matters] 


After all, the instant case is a request by 
the plaintiff to bind non-signers of fair- 
trade contracts to a price-fixing plan, and 


Court Decisions 
Rector v. Warner Bros. Pictures, Inc. 


Number 235—114 
2-28-52 


while it is pointed out that as far as the 
form of the matter is concerned, this ap- 
pears to be between two California corpora- 
tions, and therefore is nobody’s business 
but that of the State of California, never- 
theless the substance of the matter which 
this Court is bound to inquire into, in a 
matter of this kind, shows these other fac- 
tors which have been pointed out herein- 
above. 


[Plaintiff Has Not Sustained Burden 
of Proof] 


It must be remembered that the plaintiff 
here seeks an extraordinary remedy, and 
that the burden of proof is upon the plain- 
tiff. This Court is of the opinion that that 
burden has not been sustained. 


[Restraining Order Dissolved and Injunction 
Denied| 


The restraining order heretofore issued 
should be dissolved and the preliminary 
injunction should be denied. Let the proper 
orders be prepared in accordance herewith. 


[67,227] Dave Rector, Leah Rector, Ann Rector, Eugene M. Rector, co-partners 
doing business under the firm name and style of “Rector Company” v. Warner Brothers 
Pictures, Inc., Warner Brothers Pictures Distributing Corporation, Twentieth Century- 
Fox Film Corporation, Columbia Pictures Corporation, Universal Pictures Co., Inc., 
Universal Film Exchanges, Inc., Cabart Theatres Corporation, Paramount Pictures, Inc., 
Radio-Keith-Orpheum Corporation, RKO Radio Pictures, Inc., United Artists Corporation, 
Monogram Pictures Corporation, Republic Productions, Inc., Eagle Lion Films, Inc., 
Eagle Lion Studios, Inc., and PRC Productions, Inc. 


In the United States District Court for the Southern District of California, Central 
Division. No. 7836-HW. Filed January 25, 1952. 


Sherman Antitrust Act 


Practice and Procedure—Civil Damage Suit—“Covenant Not To Sue” as Discharging 
All Joint Tort-Feasors—Nature of Damage Action Under Antitrust Laws.—An action 
for damages under the Sherman Antitrust Act is an action in tort, and the rule that the 
release for consideration of one joint tort-feasor releases all joint tort-feasors is applicable. 
Where a plaintiff entered into a “covenant not to sue” with some of the defendants but 
not with all of them and where the covenant was in fact a “covenant not to sue” as dis- 
tinguished from a “release,” the defendants not entering into such an agreement are not 
released because the rule does not apply to a “covenant not to sue.” 


See the Sherman Act annotations, Vol. 1, J 1640.101, 1640.550, 1640.652. 


For the plaintiffs: Fred A. Weller, and Weller and Shibley, Los Angeles, Cal.; and 
Benjamin F. Schwartz, and Strong and Schwartz, Beverly Hills, Cal. 


For the defendants: Wright, Wright, Green and Wright, Loyd Wright, and Charles 
A. Loring, Los Angeles, Cal., for United Artists Corp.; Clock, Waestman and Clock, and 
Russell Hardy, Long Beach, Cal. for Cabart Theatres Corp.; Kaplan, Livingston and 
Lewis, Los Angeles, Cal., for Eagle Lion, Eagle Lion Studios, and PRC Productions; 
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Sam Wolf and Leo Shapiro, Los Angeles, Cal., for Monogram Pictures Corp.; Freston 
and Files, and Gordon Files, Los Angeles, Cal., for Warner Bros. Pictures; Loeb and 
Loeb, and Harry B. Swerdlow, Los Angeles, Cal., for Universal Pictures Co., Inc. and 
Republic Pictures; O’Melveny and Myers, Los Angeles, Cal., for Paramount Pictures, 
Inc.; Wright and Garrett, Los Angeles, Cal., for Twentieth Century-Fox Film Corp.; and 
Mitchell, Silberberg and Knupp, Los Angeles, Cal., for Columbia Pictures Corp. and RKO 


Radio Pictures Inc. 
Opinion 


[Action for Damages for Alleged 
Antitrust Violations] 


WESTOVER, District Judge [In full text ex- 
cept for omissions indicated by asterisks]: On 
December 8, 1947, plaintiffs commenced this 
action for damages in the sum of $468,000.00 
allegedly due because of a conspiracy by 
which the defendants restrained trade and 
commerce in the interstate distribution of 
motion picture films, contrary to Sections 
1 and 2 of the Act of Congress commonly 
known as the “Sherman Act’ (26 Stat. 209; 
15 USCA §§1 and 2). Each defendant was 
duly served and made answer to the com- 
plaint. Later an amended complaint and a 
supplemental complaint were filed by the 
plaintiffs. 


[Parties Enter into “Covenant Not To Sue’’| 


On December 18, 1950, the plaintiffs en- 
tered into a certain document (denoted 
as “Covenant Not To Sue”) with all of 
the defendants with the exception of United 
Artists Corporation and Cabart Theatres 
Corporation, and as a result of the execution 
of the “Covenant Not To Sue” the action 
was dismissed without prejudice as to War- 
ner Brothers Pictures, Inc., Warner Brothers 
Pictures Distributing Corporation; Twen- 
tieth Century-Fox Film Corporation, Colum- 
bia Pictures Corporation; Universal Pictures 
Co., Inc., Universal Film Exchanges, Inc.; 
Paramount Pictures, Inc., RKO Radio Pic- 
tures, Inc.; Republic Productions, Inc., Eagle 
Lion Films, Inc.; Eagle Lion Studios, Inc., 
and PRC Productions, Inc. 


[Defendants Not Entering into Covenant 
Claim Release] 


Subsequent to the execution of the “Cov- 
enant Not To Sue” and the dismissals 
hereinabove mentioned, defendants United 
Artists Corporation and Cabart Theatres 
Corporation filed motions for leave to file 
supplemental answers and for summary 
judgment. The supplemental answers set 
out the execution of the so-called “Covenant 
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Not To Sue” and alleged the covenant not 
to sue was in truth and in fact a release 
and that, as a consequence, release of part 
of the defendants was also a release of the 
moving defendants. The Court granted the 
motions to file supplemental answers and 
took under advisement the motions for 
summary judgment. 


[Action Under Sherman Act Is Action in Tort] 


The two remaining defendants in this 
case contend that an action under the Sher- 
man Act is an action in tort, and that a 
release of one of two or more joint tort- 
feasors operates as a release of all. 


The Circuit Court of Appeals for the 
Eighth Circuit, in Clark Oil Co. v. Phillips 
Petroleum Co. [1944-1945 TRADE CASES 
1 57,358], 148 F. 2d 580, says, at page 583: 


ce 


. . . an action to recover treble dam- 
ages under the Clayton Act is based upon 
tort and the amount of compensatory 
damages which may be recovered can not 
be determined and is not fixed by statu- 
tory provisions, but the damages are 
unliquidated.” 


Certiorari was denied (326 US 734). 

In Farmers Co-Operative Oil Co. v. Socony- 
Vacuum Oil Co., Inc., 43 F. Supp. 735, at 
738, the Court, speaking of actions brought 
under the antitrust laws, states: 


“Tt is quite clear that the action 
sounds in tort, and is both compensatory 
and deterrent in its character.” 

The Court said, in Imperial Film Exch. v. 
General Film Co., et al., 244 F. 985, at 987: 


“The cause of action set forth in the 
complaint herein (or any cause of action 
properly brought under section 7 of the 
Sherman Act) is certainly for a personal 
wrong, and therefore an action for tort.” 


[Release of One Releases All] 


It is the Court’s opinion that actions such 
as this are actions in tort and the rule that 
the release for consideration of one joint 
tort-feasor releases all joint feasors is appli- 
cable. 
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The Court of Appeals of the Ninth Cir- 
cuit, in Pacific States Lumber Co. v. Bargar, 
10) Fe2du3s5) atysodaisayss 


“ce 


a This court is committed to the 
proposition that a release of one joint 
tort-feasor will release the others.” 


[is the “Covenant Not To Sue” a Release?| 


The question now before this Court is 
whether or not the document denoted “Cov- 
enant Not To Sue” is a covenant not to sue 
or a release, as there is a distinction be- 
tween the two. If the document is a release, 
then the motions of defendants for summary 
judgment should be granted. However, if 
the document is a covenant not to sue, the 
motions should be denied. 

KOK Ok 


[Discharge of Cause of Action Not Intended] 


There is nothing in the so-called ‘“Cove- 
nant Not To Sue” under consideratien to 
indicate plaintiffs intended to give a dis- 
charge of the cause of action. Throughout 
the instrument are used the words “covenant 
not to sue”, and the plaintiffs agreed to 
dismiss the action without prejudice as to 
the covenantees and agreed they would 
not institute any other action against the 
said covenantees. There is nothing in the 
instrument to indicate that a full and com- 
plete release was being given to the cove- 
nantees. 


[Covenant Only Partial Compensation] 


The instrument distinctly sets forth that 
the consideration for the execution of the 
“Covenant Not To Sue” did not represent 
full compensation for the damages allegedly 
suffered by the covenantors (as set forth 
in their original, amended and supplemental 
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complaints) but was only partial compensa- 
tion therefor. Also, the instrument pro- 
vides specifically that plaintiffs did not in 
any manner or respect waive or relinquish 
any claim against any other person, firm, 
or corporation but specifically retained their 
causes of action against Cabart Theatres 
Corporation and United Artists Corporation. 


It is evident from the foregoing that the 
so-called “Covenant Not To Sue” meets 
the requirements as set forth by the Circuit 
Court of this circuit in the Bargar case. 

In the case at bar there is no question 
that the amount received was not considered 
by the parties to the agreement as settle- 
ment in full, as it was expressly set out in 
the agreement that the amount did not 
represent full compensation for the damages 
alleged to have been suffered but was only 
partial compensation therefor. 

KOK OK 


[Intent of Parties Unmistakable] 


There is no doubt that when the cove- 
nantors and covenantees executed the in- 
strument before this Court it was their 
unmistakable intent to execute a covenant 
not to sue. 


[Rule Releasing Joint Tort-Feasors 
Not Applicable] 


From the foregoing, it appears to this 
Court that the instrument in question is 
not a release but is a covenant not to sue 
and that the rule of a release of joint tort- 
feasors does not apply in this case. 


[Summary Judgment Denied] 


The motions of defendants for summary 
judgment are denied. 


[| 67,228] United States v. Loew’s Incorporated, et al. 
In the United States District Court for the Southern District of New York. Equity 


No. 87-273. Filed February 7, 1952. 


Case No. 434 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Consent Decree—Practices Enjoined in the Distribution of Motion Pictures—Price 
Fixing, Clearances, Master Agreement, and Block Booking—Motion Picture Distributor.— 
A motion picture distributor is enjoined by a consent decree from granting any license in 
which minimum prices for admission to a theatre are fixed; from agreeing with any 
exhibitors or distributors to maintain a system of clearances; from granting any clearance 
between theatres not in substantial competition; from granting or enforcing any clearance 


{| 67,228 


Copyright 1952. Commerce Clearing House, Inc. 


Number 235—117 
2-28-52 


Cited 1952 Trade Cases 
U. S. uv. Loew’s Inc. 


67,325 


against theatres in substantial competition with the theatre receiving the license for 
exhibition in excess of what is reasonably necessary to protect the licensee in the run 
granted; from making any franchise except for the purpose of enabling an independent 
exhibitor to operate a theatre in competition with a theatre affiliated with the defendants; 
from making any license agreement with a circuit of theatres in which the license fee 
of a given feature is measured for the theatres covered by the agreement by a specified 
percentage of the feature’s national gross; from entering into any license in which the 
right to exhibit one feature is conditioned upon the licensee’s taking one or more other 
features; and from licensing any feature for exhibition upon any run in any theatre in 
any other manner than that each license shall be offered and taken theatre by theatre, 
solely upon its merits and without discrimination. 


See the Sherman Act annotations, Vol. 1, § 1022.27, 1220.273, 


1530.10, 1590, 1610.380, 1610.4276. 


Consent Decree—Practices Enjoined in the Exhibiting of Motion Pictures—Pooling 
Agreements and Lease Restrictions—Motion Picture Exhibitor—A motion picture producer 
and distributor is enjoined by a consent decree from making any agreements where given 
theatres of two or more exhibitors normally in competition are operated as a unit or where 
the business policies of such exhibitors are collectively determined or where profits of 
the “pooled” theatres are divided among the owners according to prearranged percentages; 
from making any leases of theatres under which it leases any of its theatres to another 
defendant or to an independent operating a theatre in the same competitive area in return 
for a share of the profits; from acquiring any beneficial interest in any theatre in conjunction 
with another defendant; from acquiring any beneficial interest in any theatre in conjunction 
with an actual or potential independent exhibitor; and from operating, booking, or buying 
features for any of its theatres through any agent who is known by it to be also acting 
in such manner for any other exhibitor. 


See the Sherman Act annotations, Vol. 1, J 1220.1921, 1530. 


Consent Decree—Divestiture of Theatre Interests Required—Divorcement of Produc- 
tion and Distribution Assets from Exhibition Assets—Reorganization—Motion Picture 
Producer, Distributor, and Exhibitor.—A motion picture producer, distributor, and exhibitor 
is required by a consent decree to dispose of all its interests in certain theatres by a 
certain time. It is required to consummate a plan of reorganization which will have as 
its purpose and effect the complete divorcement of the ownership and control of its theatre 
assets from its production and distribution assets. 


See the Sherman Act annotations, Vol. 1, 1580.23. 
For the plaintiff: H. G. Morison, Assistant Attorney General; Philip Marcus and 


Sigmund Timberg, Special Assistants to the Attorney General; and Maurice Silverman, 
Trial Attorney. 


1220.2901, 1240.110, 


For the defendant: John W. Davis and J. Robert Rubin (S. Hazard Gillespie, Jr. 
and Benjamin Melniker, of counsel), New York, N. Y. 


Judgment entered in lieu of and in substitution for the decrees of the U. S. District 
Court, Southern District of New York, 1946-1947 Trade Cases {| 57,526 and 1950-1951 Trade 
Cases {[ 62,573. 


Entered by Hann, Circuit Judge, and Gopparp and Coxe, District Judges. 


ing the substantive allegations thereof; the 
Court after trial having entered a decree 
herein, dated December 31, 1946, as modified 
by order entered February 11, 1947; the 


Consent Judgment as to Loew’s 
Incorporated 


[Judgment Entered into by Consent] 


[In full text except for omission explained 
in brackets] The plaintiff having filed its 
petition herein on July 29, 1938, and its 
amended and supplemental complaint on 
November 14, 1940; the defendants having 
filed their answers to such complaint, deny- 
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plaintiff and the defendants having appealed 
from such decree; the Supreme Court of the 
United States having in part affirmed and 
in part reversed such decree, and having 
remanded this cause to this Court for further 
proceedings in conformity with its opinion 
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dated May 3, 1948; this Court having, on 
June 25, 1948, by order made the mandate 
and decree of the Supreme Court the order 
and judgment of this Court; and this Court 
having considered the proposals of the 
parties, having duly received additional evi- 
dence and heard further arguments after 
entry of the consent decree against the 
RKO defendants, and having rendered its 
opinion on July 25, 1949, and having filed its 
findings of fact and conclusions of law in 
accordance with said opinion, and by a 
judgment of February 8, 1950 having amended 
its judgment of December 31, 1946, and said 
amended judgment having provided for the 
submission of plans of divorcement and 
divestiture; an appeal having been taken 
from said amended judgment to the Supreme 
Court which affirmed said judgment on June 
29, 1950; and 

The defendant Loew’s Incorporated (here- 
inafter sometimes referred to as Loew’s) 
having consented to the entry of this judg- 
ment without admission by it in respect to 
any issues or matters in this cause open on 
remand, and the Court having considered the 
matter. 


Now, therefore, upon consent of the parties 
hereto with respect to the issues as to which 
action was suspended or reserved by the 
court, 


It is hereby ordered, adjudged and de- 
creed as follows: 


ie 
[Complaint Dismissed—Producer] 


The complaint is dismissed as to all claims 
made against Loew’s Incorporated based 
upon its acts as a producer of motion pic- 
tures, whether individually or in conjunction 
with others. 


ie 
[Distribution Practices Enjoined| 


The defendant-distributor Loew’s Incor- 
porated, its officers, agents, servants and 
employees and its subsidiaries and any suc- 
cessor in interest are each hereby enjoined: 


1. From granting any license in which 
minimum prices for admission to a theatre 
are fixed by the parties, either in writing 
or through a committee, or through arbitra- 
tion, or upon the happening of any event or 
in any manner or by any means. 
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2. From agreeing with any exhibitors or 
distributors to maintain a system of clear- 
ances; the term “clearances” as used herein 
meaning the period of time stipulated in 
license contracts which must elapse between 
runs of the same feature within a particular 
area or in specified theatres. 


3. From granting any clearance between 
theatres not in substantial competition. 


4, From granting or enforcing any clear- 
ance against theatres in substantial competi- 
tion with the theatre receiving the license 
for exhibition in excess of what is reason- 
ably necessary to protect the licensee in the 
run granted. Whenever any clearance pro- 
vision is attacked as not legal under the pro- 
visions of this judgment, the burden shall 
be upon the distributor to sustain the legality 
thereof. 


5. From further performing any existing 
franchise to which it is a party and from 
making any franchises in the future, except 
for the purpose of enabling an independent 
exhibitor to operate a theatre in competition 
with a theatre affiliated with a defendant * 
or with a theatre comprising a part of a 
theatre circuit formed as a result or divorce- 
ments provided for in judgments entered in 
this cause. The term “franchise” as used 
herein means a licensing agreement or series 
of licensing agreements, entered into as a 
part of the same transaction, in effect for 
more than one motion picture season and 
covering the exhibition of pictures released 
by one distributor during the entire period 
of agreement. 


6. From making or further performing 
any formula deal or master agreement to 
which it is a party. The term “formula 
deal” as used herein means a licensing agree- 
ment with a circuit of theatres in which the 
license fee of a given feature is measured 
for the theatres covered by the agreement 
by a specified percentage of the feature’s 
national gross. The term “master agree- 
ment” means a licensing agreement, also 
known as a “blanket deal,” covering the 
exhibition of features in a number of theatres 
usually comprising a circuit. 


7. From performing or entering into any 
license in which the right to exhibit one 
feature is conditioned upon the licensee’s 
taking one or more other features. To the 
extent that any of the features have not 


1 As used in this judgment the term defend- 
ant or defendants means the defendants or any 
of them in Equity Cause No. 87-273. 
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been trade shown prior to the granting of 
the license for more than a single feature, the 
licensee shall be given by the licensor the 
right to reject twenty per cent (20%) of 
such features not trade shown prior to 
the granting of the license, such right of 
rejection to be exercised in the order of 
release within ten (10) days after there has 
been an opportunity afforded to the licensee 
to inspect the feature. 


8. From licensing any feature for exhibi- 
tion upon any run in any theatre in any 
other manner than that each license shall 
be offered and taken theatre by theatre, 
solely upon the merits and without discrimi- 
nation in favor of affiliated theatres, circuit 
theatres or others. 


TWh, 
[Exhibition Activities Enjoined] 


The defendant Loew’s Incorporated, its 
theatre subsidiaries in which it has more 
than a 50% interest, its successors, its officers, 
agents, servants and employees are hereby 
enjoined: 

1. From performing or enforcing agree- 
ments, if any, described in paragraphs 5 and 
6 of the foregoing Section II hereof to 
which it may be a party. 

2. From making or continuing to perform 
pooling agreements whereby given theatres 
of two or more exhibitors normally in com- 
petition are operated as a unit or whereby 
the business policies of such exhibitors are 
collectively determined by a joint committee 
or by one of the exhibitors or whereby profits 
of the “pooled” theatres are divided among 
the owners according to prearranged per- 
centages, 

3. From making or continuing to perform 
agreements that the parties may not acquire 
other theatres in a competitive area where 
a pool operates without first offering them 
for inclusion in the pool. 


4, From making or continuing leases of 
theatres under which it leases any of its 
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theatres to another defendant or to an inde- 
pendent operating a theatre in the same com- 
petitive area in return for a share of the 
profits. 


5. (a) From continuing to own or acquir- 
ing any beneficial interest in any theatre, 
whether in fee or shares of stock or other- 
Wise, in conjunction with another defendant, 
or any company formed as a result of 
divorcements provided for in judgments 
entered in this cause. 

(b) From acquiring or continuing to own 
any beneficial interest in any motion picture 
theatre in conjunction with an actual or 
potential independent exhibitor. In accord- 
ance with the order of this Court entered 
June 8, 1949, Loew’s shall not, after Feb- 
ruary 29, 1952, hold any interest in theatres 
in conjunction with United Artists Theatre 
Circuit Inc. 

(c) From making or enforcing any agree- 
ment which restricts the right of any other 
exhibitor to acquire a motion picture theatre. 


6. From operating, booking, or buying 
features for any of its theatres through any 
agent who is known by it to be also acting 
in such manner for any other exhibitor, inde- 
pendent or affiliate. 


7. From acquiring a beneficial interest in 
any theatre provided that: 

(a) Until the divorcement”® and divesti- 
ture * provisions of this judgment have been 
carried out, beneficial interests in theatres 
may be acquired: 


(i) As a substantially equivalent re- 
placement for and in the immediate neigh- 
borhood of wholly owned theatres * held 
or acquired in conformity with this judg- 
ment which may be lost through physical 
destruction or conversion to non-theatrical 
purposes; 

(ii) In renewing leases covering any 
wholly owned theatre held or acquired in 
conformity with this judgment or in acquir- 
ing an additional interest in any such 
theatre under lease; 


2 For the purpose of this paragraph 7, divorce- 
ment shall not be deemed incomplete by reason 
of any action or conduct under or pursuant to 
Paragraphs C and D of Section V, or either 
of them. 

3 Divestiture under the terms of this para- 
graph 7 shall be deemed to mean the disposi- 
tion of the interest of Loew’s and the New 
Theatre Company (referred to in Section V B) 
in the theatres referred to in Section IV other 
than theatres which Loew’s or the New Theatre 
Company may in the future be required to dis- 
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pose of thereunder (as distinguished from those 
presently required to be disposed of) and other 
than the theatres referred to in paragraphs 6 
and 7 of Section IV. 

3a As used in this judgment, the word ‘“‘the- 
atre’’ means a ‘‘motion picture theatre in the 
United States,’’ and the phrase ‘‘wholly owned 
theatre’’ means a theatre in which Loew’s or 
the New Theatre Company, or Loew’s or the 
New Theatre Company together with persons 
who are solely investors, own a beneficial in- 
terest of 95% or more in the fee or lease thereof. 
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(iii) As a substantially equivalent re- 
placement for any wholly owned theatre 
held or acquired in conformity with this 
judgment which has been lost through 
inability to obtain a renewal of the lease 
thereof upon reasonable terms, if Loew’s 
or the New Theatre Company shall show 
to the satisfaction of the Court, and the 
Court shall first find, that such acquisi- 
tion will not unduly restrain competition. 


(b) After the divorcement and divestiture 
provisions of this judgment have been car- 
ried out, the New Theatre Company may 
acquire a beneficial interest in any theatre 
only in the situations covered by paragraphs 
(i) and (ii) of the preceding subsection (a) 
unless the New Theatre Company shall show 
to the satisfaction of the Court, and the 
Court shall first find, that the acquisition 
will not unduly restrain competition. 


IW 
[Divestiture of Theatre Interests] 


1. For the purpose of promoting substan- 
tial motion picture theatre operating com- 
petition in the communities hereinafter 
listed, Loew’s or the New Theatre Company 
shall dispose of all its interests in one half 
of the following motion picture theatres 
within one year from the date hereof and in 
all of the following motion picture theatres 
within two years from the date hereof (ex- 
cept as otherwise provided herein), and 
each such disposition shall be to a party 
or parties not defendants in Equity Cause 
87-273 or owned or controlled by or affiliated 
with defendants therein or their successors: 


[A listing of the individual theatres to 
be divested by Loew’s or the New Theatre 
Company is omitted. Loew’s or the New 
Theatre Company is required by the con- 
sent decree to divest itself of about 24 
theatres, two-thirds of which are in New 
York City. In addition to these, it is re- 
quired to divest itself of theatres in a num- 
ber of localities if, by a certain time, it 
does not have competition from independent 
theatres. In about 50 localities, it must either 
divest itself of a theatre or, if independent 
operators are not afforded a reasonable op- 
portunity to procure films, refrain from 
licensing a substantial portion of the film 
product released by the eight major film 
distributors. ] 


2. Notwithstanding the foregoing provi- 
sion of this Section IV, if, within three 
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years from the entry of this judgment a 
product limitation has been imposed on 
Loew’s pursuant to this judgment, or if in 
any instance the matter of imposing a prod- 
uct limitation on Loew’s pursuant to this 
judgment has been presented to the Court, 
then the said three year period during which 
the product limitation of footnote 8 may 
become applicable shall be extended for 
one additional year. Nothing herein con- 
tained is intended to change in any respect 
the contents of footnote 8 [omitted]. 


3. Loew’s represents that it has, sub- 
sequent to January 1, 1950, disposed of the 
following: Lincoln Square, 42nd Street, 
Boston Road, Burland. 


4. In the case of theatres in the City of 
New York the disposition of which is re- 
quired by this judgment, the transferee . 
shall be subject to the approval of the At- 
torney General in any case where such 
purchaser is acquiring more than one such 
theatre or has theretofore acquired any such 
theatre. 


5. Wherever, pursuant to the provisions 
of this Section, Loew’s is required to divest 
a theatre upon the happening of an event 
or condition herein set forth with respect 
to such theatre, such disposition shall, un- 
less otherwise herein provided, be made 
within six months after Loew’s is required 
to make such divestiture pursuant to the 
provisions hereof. 


6. As to not to exceed 8 of the theatres 
which Loew’s is or may be required to 
dispose of pursuant to the provisions of 
subsection 1 of this Section IV of this 
judgment, in the event that Loew’s is un- 
able to sell on reasonable terms its interest 
therein, Loew’s on application to the Court 
in any such case, and with the approval 
of the Court first obtained, may lease or 
sublease the same to a party, not a defend- 
ant herein, or owned or controlled by or 
affiliated with a defendant herein; on condi- 
tion, however, that no such lease or sub- 
lease shall contain any rental provisions 
based upon a share of the profits of the 
theatre covered by the lease or any other 
theatre; and further on condition that Loew’s 
shall thereafter sell its interest in any such 
theatre so leased or subleased as soon there- 
after as it can do so upon reasonable terms; 
and in any event prior to the expiration of 
such lease or sublease. 


7. Any of the theatres which Loew’s is 
obligated to dispose of in accordance with 
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the provisions of subsection 1 of Section IV 
of this judgment which are held under lease 
may be sublet by Loew’s in any case where 
Loew’s has used its best efforts to assign 
the lease and to secure a release by its 
landlord from its obligations under such 
lease in the event of an assignment of the 
lease by Loew’s and the landlord has been 
unwilling to agree to such a release, on 
condition that: 


(a) the subtenant is not a defendant 
in Equity Cause No. 87-273 or owned or 
controlled by or affiliated with a defend- 
ant therein or a successor of any such 
defendant; 


(b) the sublease shall provide for no 
greater rental than is provided for in the 
master lease; 


(c) the sublease is for the entire re- 
mainder of the term, less one day, of the 
master lease; 


(d) the sublease shall not permit Loew’s 
to participate in any way in the operation 
of the theatre subleased; 

(e) the sublease may not be forfeited 
for non-payment of rent unless the sub- 
tenant is in arrears for more than a 
month’s rent and has failed to reduce 
the amount of rental by which he is in 
arrears to a single month within 30 days 
after having been notified so to do by 
Loew’s; 

(f) the sublease may not be forfeited 
for failure to keep the premises in repair 
unless the landlord of Loew’s has threat- 
ened to declare a forfeiture of the master 
lease on account of such failure and the 
subtenant has not remedied the default 
in accordance with the requirements of 
the master lease after notification so to do 
by Loew’s; 

(g) Loew’s shall not renew or exercise 
any options to renew the master lease; 


(h) in the event of forfeiture of the 
sublease, Loew’s shall either assign the 
lease or again sublet the theatre within 
60 days after such forfeiture; 


(i) the sublease shall provide that upon 
the subtenant securing a lease of the 
theatre property directly from the land- 
lord of Loew’s and an agreement on the 
part of such landlord to cancel the master 
lease, or upon the purchase by the sub- 
tenant of the landlord’s interest in the 
said property, the sublease and the master 
lease shall each automatically terminate 
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and be of no further force or effect from 
the date of such automatic termination. 


We 


[Reorgamzation—Divorcement of Exhibition 
Assets from Production and 
Distribution Assets] 


A. For the purpose of effecting a divorce- 
ment of its theatre interests in the United 
States from its other assets, Loew’s Incor- 
porated shall, within two years from the 
entry of this judgment, consummate a plan 
of reorganization which will have as its 
purpose and effect the complete divorcement 
of the ownership and control of its theatre 
assets located in the United States from its 
production and distribution assets and shall 
submit a plan therefor to its shareholders 
within one hundred and twenty (120) days 
from the date of this judgment. 


B. Such plan shall provide that within 
two years from the date of this judgment 
all of said theatre assets located in the 
United States, shall be transferred and 
assigned to a new company, hereinafter 
referred to as the New Theatre Company, 
which shall succeed to and receive such 
assets in exchange for all the capital stock 
of the New Theatre Company. 


C. Within three years from the date of 
this judgment Loew’s Incorporated shall 
distribute prorata to its stockholders the 
capital stock of the New Theatre Company; 
provided, however, if Loew’s shall after 
two years from the date of this judgment 
show to the satisfaction of the Court, and 
the Court shall first find, that it is unable 
to arrange a division of its present funded 
debt between it and the New Theatre Com- 
pany or to procure substantially similar 
financing in replacement of the present 
funded debt so as to accomplish a division 
of such debt in a manner which will permit 
such companies to do business with a rea- 
sonably prudent financial position, Loew’s 
Incorporated may retain the stock of the 
New Theatre Company until a division or 
refinancing to accomplish a division of its 
present funded debt in a reasonably prudent 
manner between Loew’s Incorporated and 
the New Theatre Company can be arranged, 
but such division or refinancing shall in 
any event be made no later than five years 
from the date of this judgment; and Loew’s 
Incorporated shall distribute the stock of 
the New Theater Company prorata among 
its stockholders within (30) days after a 
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division or refinancing of its present funded 
debt is effectuated. 


D. So long as Loew’s Incorporated re- 
tains the stock of the New Theatre Com- 
pany it may receive monies from the New 
Theatre Company which are to be used for 
payments to the holders of the said funded 
debt or to pay dividends to the stockholders 
of Loew’s Incorporated. 


E. The by-laws of the New Theatre Com- 
pany shall provide that, until its capital 
stock is distributed to the stockholders of 
Loew’s Incorporated as hereinbefore pro- 
vided and for the purpose of assuring that 
Loew’s Incorporated and the New Theatre 
Company are operated wholly independently 
of each other, one-half of its Board of 
Directors (which shall consist of an even 
number of directors) shall be approved by 
the Court and subject to its direction. 


Melle 


[Independent Operation of the Two 
Companies Required] 


A. From and after the consummation of 
the plan of reorganization required by. Sec- 
tion V hereof, Loew’s Incorporated and the 
New Theatre Company shall be operated 
wholly independently of one another, and 
shall have no common directors, officers, 
agents or employees. Each corporation shall 
thereafter be enjoined from attempting to 
control or influence the business or oper- 
ating policies of the other by any means 
whatsoever. 


B. Within six months from and after the 
distribution of the common stock of the 
New Theatre Company pro rata among the 
stockholders of Loew’s Incorporated as pro- 
vided in the preceding Section of this judg- 
ment, any officer, director or agent of 
L.oew’s Incorporated, or any employee who 
is the beneficial owner of as much as one- 
half of one per cent of the common stock 
of Loew’s Incorporated, who is to continue 
in that capacity with such corporation shall 
(a) dispose of any stock owned by him in 
the New Theatre Company or (b) deposit 
with a Trustee approved by the Court all 
of the certificates for such stock under a 
voting trust agreement whereby the Trustee 
shall possess and be entitled to exercise all 
of the voting rights of such stock, including 
the right to execute proxies and consents 
with respect thereto. Such voting trust 
agreement shall thereafter remain in force 
until such certificates are disposed of by 
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the owner thereof or by the Trustee as 
hereinafter provided. Upon such disposi- 
tion, such voting trust agreement shall auto- 
matically terminate and, in the event that 
such stock is not disposed of within a period 
of one year from the time of the deposit 
of the same with the Trustee, the Trustee 
shall then, within a period of six months, 
sell such stock on the best terms procurable 
by him. Such trust shall be upon such other 
terms or conditions, including compensation 
to the Trustee, as shall be approved by the 
Court. During the period of such voting 
trust the owner of such stock shall be 
entitled to receive all dividends and other 
distributions made on account of the trusteed 
shares and proceeds from the sale thereof. 


C. Likewise, any officer, director or agent 
of the New Theatre Company, or any em- 
ployee who is the beneficial owner of as 
much as one-half of one per cent of the 
common stock of the New Theatre Com- 
pany, who is to continue in such capacity 
with such corporation shall, within the six 
months’ period referred to in the preceding 
paragraph, either dispose of any stock in 
Loew’s Incorporated owned by him or shall 
deposit the certificates for such stock with 
a Trustee, to be held by such Trustee on 
the same terms and conditions as are set 
forth in such preceding paragraph and are 
applicable to officers, directors, agents or 
employees of Loew’s Incorporated. 


D. If an application is made to the Court 
pursuant to the provisions of Paragraph C 
ot Section V and such application is granted, 
then, after two years from the date of the 
transfer of the assets to the New Theatre 
Company, no officer or director of the New 
Theatre Company or of Loew’s Incorporated 
shall receive, directly or indirectly, any divi- 
dends on any share of stock of Loew’s 
Incorporated in excess of the amount of 
earnings per share of the Company in which 
any such person is an officer or director. 


E. No officer or director of Loew’s In- 
corporated and no agent or employee of 
Loew’s Incorporated with policy making 
powers and no agent or employee partici- 
pating in deciding to whom pictures shall 
be licensed (with the exception as to em- 
ployees hereinbefore provided) shall have 
any interest in the business or any partici- 
pation, directly or indirectly, in the profits 
of the New Theatre Company, or any in- 
terest, directly or indirectly, in the busi- 
ness of exhibition of motion pictures. 
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F. Likewise, no officer, director and no 
agent or employee with policy making 
powers of the New Theatre Company (with 
the exception as to employees hereinbefore 
provided) shall have any interest in the 
business or any participation, directly or 
indirectly in the profits of Loew’s Incor- 
porated, or any interest, directly or in- 
directly, in the business of production or 
distribution of motion pictures. 


G. The by-laws of the New Theatre Com- 
pany shall provide that a person affiliated 
with any other motion picture theatre cir- 
cuit cannot be elected an officer or a director 
unless he has been aproved by the Attorney 
General, or the Assistant Attorney General 
in charge of the Antitrust Division, and the 
Court, and that in no event can an officer 
or a director be affiliated with any motion 
picture theatre circuit (other than Loew’s 
Incorporated) which has been a defendant 
in an antitrust suit brought by the Govern- 
ment, relating to the production, distribu- 
tion, or exhibition of motion pictures. The 
by-laws of Loew’s Incorporated shall pro- 
vide that a person who is a director, officer, 
agent, employee, or substantial stockholder 
of another motion picture distribution com- 
pany cannot be elected an officer or a 
director. 


H. Loew’s Incorporated shall not engage 
in the exhibition business, and the New 
Theatre Company shall not engage in the 
distribution business, except that permis- 
sion to Loew’s Incorporated to engage in 
the exhibition business or to the New Theatre 
Company to engage in the distribution busi- 
ness may be granted by the Court upon 
notice to the Attorney General and upon 
a showing that any such engagement shall 
not unreasonably restrain competition in 
the distribution or exhibition of motion 
pictures. 


I. Upon the reorganization provided for 
in Section V, Loew’s Incorporated shall 
cause the New Theatre Company to file 
with the Court its consent to be bound by 
and receive the benefits of the terms of 
Sections i lil siVeeeVee Vile Vili  xoeand 
X of this judgment (in so far as those 
Sections are applicable to the New Theatre 
Company), and thereafter the New Theatre 
Company shall be in all respects bound by 
and receive the benefits of the terms of such 
Sections of this judgment. 
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WAIT, 
[Licensing Rights Permitted | 


Nothing contained in this judgment shall 
be construed to limit in any way whatso- 
ever the right of Loew’s Incorporated dur- 
ing the first twelve (12) months from the 
date hereof or until the reorganization pro- 
vided for in Section V shall have been 
completed, whichever shall be earlier, to 
license or in any way to provide for the 
exhibition of any or all of the motion pic- 
tures which it may distribute in such man- 
ner and upon such terms and subject to 
such conditions as may be satisfactory to 
it in any theatre in which Loew’s Incor- 
porated has an interst or may acquire an 
interest pursuant to the terms of this judg- 
ment, except with respect to theatres held in 
conjuncion with United Artists Theatre 
Circuit Inc. 


WANE 


[Compliance and Surveillance] 


A. For the purpose of securing compli- 
ance with this judgment, and for no other 
purpose, duly authorized representatives of 
the Department of Justice shall, on written 
request of the Attorney General or an As- 
sistant Attorney General, and on notice to 
Loew’s Incorporated, reasonable as to time 
and subject matter, made to such defendant 
at its principal office, and subject to any 
legally recognized privilege (1) be per- 
mitted reasonable access, during the office 
hours of such defendant, to all books, 
ledgers, accounts, correspondence, memo- 
randa and other records and documents in 
the possession or under the control of such 
defendant, relating to any of the matters 
contained in this judgment, and that during 
the times that the plaintiff shall desire such 
access, counsel for such defendant may be 
present, and (2) subject to the reasonable 
convenience of such defendant, and without 
restraint or interference from it, be per- 
mitted to interview its officers or employees 
regarding any such matters, at which inter- 
views counsel for the officer or employee 
interviewed and counsel for such defendant 
may be present. 

For the purpose of securing compliance 
with this judgment any defendant, upon 
the written request of the Attorney Gen- 
eral, or an Assistant Attorney General, shall 
submit such reports with respect to any 
of the matters contained in this judgment 
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as from time to time may be necessary for 
the purpose of enforcement of this judgment. 


B. Information obtained pursuant to the 
provisions of this Section shall not be 
divulged by any representative of the De- 
partment of Justice to any person other 
than a duly authorized representative of the 
Department of Justice, except in the course 
of legal proceedings to which the United 
States is a party, or as otherwise required 
by law. 

ID 


[Decree Substitutes Prior Decrees] 


This judgment is rendered and entered in 
licu of and in substitution for the Decrees 
of this Court dated December 31, 1946, as 
amended, and February 8, 1950.° This judg- 
ment shall be of no further force and effect 
and this cause shall be restored to the 
docket without prejudice to either party if, 
prior to the expiration of the one hundred 
and twenty (120) day period provided in 
Section V, paragraph A, the proposed di- 
vorcement of the exhibition business of 
Loew’s Incorporated from the production 
and distribution business shall not have 
been approved by the stockholders of Loew’s 
Incorporated entitled to vote, Loew’s In- 


Court Decisions 
Tivoli Realty, Inc. v. Paramount Pictures, Inc. 


Number 235—124 
2-28-52 


corporated having represented that it will, prior 
to June 6, 1952, submit to its stockholders 
for approval such proposed divorcement. 


X. 
[Jurisdiction Reserved to One-Judge Court] 


1. Jurisdiction of this cause is retained 
for the purpose of enabling any of the 
parties to this consent judgment and no 
others to apply to the Court at any time 
for such orders or direction as may be 
necessary or appropriate for the construc- 
tion, modification, or carrying out of the 
same and for the enforcement of compliance 
therewith and for the punishment of vio- 
lations thereof, or for other or further relief. 


2. For the purpose of any application 

under this judgment the plaintiff and the 
defendant, Loew’s Incorporated, hereby 
waive the necessity of convening a court of 
three judges, pursuant to the expediting 
certificate filed herein on June 13, 1945, 
and agree that any application may be de- 
termined by any judge sitting in the United 
States District Court for the Southern Dis- 
trict of New York. Any application by 
either party under this judgment shall be 
upon reasonable notice to the other. 


[67,229] Tivoli Realty, Inc. v. Paramount Pictures, Inc., et al. 


I. B. Adelman v. Paramount Pictures, Inc., et al. 


In the United States District Court for the District of Delaware. 


1077 and 1109. Dated December 28, 1951. 


Civil Action Nos. 


Clayton Antitrust Act and Sherman Antitrust Act 


Practice and Procedure—Civil Damage Suit—Transfer of Suit to Another District— 
Convenience of the Parties and Witnesses in the Interest of Justice—Treble damage 
suits brought by owners of theatre interests against motion picture producers, distributors, 
and exhibitors are transferred from the District of Delaware to the District of Texas 
where every defendant is either amenable to process, has agreed to the venue, or has 
submitted itself to the jurisdiction of the District of Texas; where the conspiracy and 
unlawful conduct alleged concerns the distribution and exhibition of motion pictures in 
Texas; where it is conceivable that much testimony would involve the location, availability, 
contrasting values, and other factors concerning local theatres in Texas; and where the 
District of Delaware is a stranger to the proceeding except as the state of incorporation 
of the defendants. Although all of the defendants are amenable to process in the District 
of Delaware and the plaintiffs properly exercised their option in selecting such District 
as their chosen forum, the “convenience of the parties and witnesses, in the interest of 
justice,” requires that the cases be transferred. 


See the Sherman Act annotations, Vol. 1, { 1640.121, 1640.291; Clayton Act annotations, 
Vol. 1, § 2024.19, 2032, 2032.10, 2036.76. 


°It is not intended by the entry of this judg- 
ment against defendant Loew’s Incorporated or 
by this judgment itself to vacate or affect ad- 
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judications made in Equity Cause 87-273 of 
violations of the Sherman Act by said defendant. 
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For the plaintiffs: John Van Brunt, Jr. (Killoran and Van Brunt), Wilmington, 
Del.; Thurman Arnold (Arnold, Fortas and Porter), Washington, D. C.; and Irving L. 
a i peste Meek and Goldberg), Dallas, Tex.; for Tivoli Realty, Inc. and 
aD} elman. 


For the defendants: Caleb S. Layton (Richards, Layton and Finger), Wilmington, 
Del., and George S. Wright and Jos. Irion Worsham, Dallas, Tex., for Interstate Circuit, 
Inc., Texas Consolidated Theatres, Inc., Paramount Pictures, Inc., and Paramount Film 
Distributing Corp.; Ayres J. Stockly (Hastings, Stockly, Walz and Wise), Wilmington, 
Del., for Twentieth Century-Fox Film Corp., Columbia Pictures Corp., and United Artists 
Corp.; Hugh M. Morris and S. Samuel Arsht (Morris, Steel, Nichols and Arsht), Wil- 
mington, Del., for Universal Pictures Co., Inc., Universal Film Exchange, Inc., Warner 
Bros. Pictures Distributing Corp., and Warner Bros. Pictures, Inc.; Richard F. Coroon 
(Southerland, Berl and Potter), Wilmington, Del., for Loew’s Inc., Radio-Keith-Orpheum 


Corp., and RKO Radio Pictures, Inc. 


For prior or related opinions in the same case, see 1948-1949 Trade Cases § 62,211, 
62,229, and 1950-1951 Trade Cases ff 62,598, 62,736. 


[Motion To Transfer Cases to Another 
District] 


Ropney, District Judge [Jn full text]:This 
is a motion of the defendants to transfer the 
above two cases to the appropriate District 
of Texas. The Tivoli Action No. 1077 was 
instituted in this court November 6, 1947, 
and the Adelman Action No. 1109 on March 
29, 1948, both before the adoption on June 
25, 1948, of the transfer section known as 
28 U.S. C. Sec. 1404(a), under which sec- 
tion the present motion is made. 


[Prior Proceedings] 


Prior to the adoption of 28 U. S. C. Sec. 
1404(a) the District Court for the Northern 
District of Texas, acting under the doctrine 
of forum non conveniens, enjoined the plain- 
tiffs from prosecuting one of these cases 
(No. 1077) in this court.t The Court of 
Appeals for the Fifth Circuit, still before 
the adoption of 28 U. S. C. Sec. 1404(a) 
and still considering only the doctrine of 
forum non convemens, reviewed and re- 
versed the judgment of the District Court.’ 


This court at an earlier stage of this case 
entertained the present motion to transfer 
the cases under 28 U. S. C. Sec. 1404(a) 
and determined, without considering the 
merits of the motion, that it was without 
authority to make the transfer.’ This 
court’s action was dictated by the fact that 


five of the fourteen defendants were not 
only not inhabitants of Texas, but trans- 
acted no business there and could not be 
found in Texas. 


Pursuant to mandamus proceedings, a 
majority of the Court of Appeals for the 
Third Circuit* held that this court was 
in error and that it did have the “power” to 
make the transfer and in the opinion in- 
structed this court “to proceed to consider 
in the light of convenience of the parties 
and witnesses and in the interest of justice 
whether the causes should be transferred 
to a District Court in Texas.” 


[Motions Considered in Light of Statute] 


It becomes material, then, to determine 
the present motions in the light of the pro- 
visions of the Statute, as set out in the 
footnote, and these provisions will be con- 
sidered separately. 


CONVENIENCE OF PARTIES 


[All Defendants Amenable to Process in 
Delaware] 


The convenience of parties is closely in- 
terwoven with the convenience of witnesses 
and will not be considered separately at 
great length. It is a fact, however, that all 
of the defendants are amenable to process 
in Delaware and that the plaintiffs properly 


1 Interstate Circuit, Inc., et al. v. Tivoli Realty 
Co. [1948-1949 TRADE CASES f 62,211], 75 F. 
Supp. 93. 

2 Tivoli Realty, Inc. v. Interstate Circuit, Inc., 
et al. [1948-1949 TRADE CASES f 62,229], 167 
F, 2d 155. 

3 Tivoli Realty, Inc. v. Paramount Pictures, 
Inc., et al. [1950-1951 TRADE CASES { 62,598], 
89 F. Supp. 278. ? 


Trade Regulation Reports 


4 Paramount Pictures, Inc., et al., v. Rodney 
[1950-1951 TRADE CASES f 62,736], 186 F. 2d 
plant, 

4298 U. S. C. Sec. 1404 (a): ‘‘For the con- 
venience of parties and witnesses, in the interest 
of justice, a district court may transfer any civil 
action to any other district or division where it 
might have been brought.”’ 
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exercised their option in selecting Delaware 
as their chosen forum. As said in Gulf Oil 
v. Gilbert,° 


“Unless the balance is strongly in favor 
of the defendant, the plaintiff's choice of 
forum should rarely be disturbed.” 


[Plaintiffs Are Residents of Texas—Defend- 
ants Also Amenable to Process] 


It is, however, equally a fact that the 
plaintiff in each case is a resident of the 
District of Texas to which the defendants 
seek a transfer and where every theatre 
involved is located and where every specific 
injury complained of took place. In the 
District of Texas every defendant is either 
amenable to process by reason of doing 
business there or has agreed to the venue 
in Texas and submitted themselves to the 
jurisdiction of the Texas Court. 


[Convenience of Parties Leans Toward 
Texas| 


Clearly the balance of convenience of 
parties as distinguished from the conveni- 
ence of witnesses and apart from the plain- 
tiffs’ exercise of option in the selection of 
a forum leans strongly toward Texas. 


CONVENIENCE OF WITNESSES 


[No Contention that Delaware More 
Convenient] 


Before considering the nature of the case 
itself it is well to draw attention to an 
anomoly distinguishing this case from usual 
cases involving convenience of witnesses. 
The plaintiffs do not contend that Delaware 
will be a more convenient forum for their 
own witnesses. Indeed, I am given no indi- 
cation, by affidavit or otherwise, of any 
witnesses, other than the plaintiffs them- 
selves and officers of the defendants, by 
whom the plaintiffs would prove their 
cases, 


[Witnesses in Discovery Proceedings 
Considered | 


Many depositions in discovery proceed- 
ings have been taken involving some thirty- 
odd witnesses. Some thousand of pages of 
testimony has a direct reference to condi- 
tions in and around Texas and the defend- 
ants suggest that such matters indicate the 
necessity of a trial in Texas. The plaintiffs 


5330 U. S. 501, 67 S. Ct. 839, 843, 91 L. Ed. 
1055. 
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insist, however, that the depositions in 
discovery, some of which have not been 
completed and returned, were largely for 
the purpose of determining the knowledge 
of the witnesses. The plaintiffs insist that 
if the witnesses and testimony be consid- 
ered from a qualitative rather than a quan- 
titative basis, many of the witnesses in 
Texas whose convenience is considered by 
the defendants would not, in fact, be neces- 
sary or material at all and that their con- 
venience should not be considered. 


[Court Will Not Conduct the Defense] 


It still, however, must be remembered 
that the witnesses discussed in this connec- 
tion are witnesses for the defendant and not 
those of the plaintiff. This court would be 
extremely reluctant at this stage of the 
case and on a motion of this nature to 
enter into any definite consideration of the 
manner of conducting the defense to an 
action of this kind or of passing upon the 
personality of the proper witnesses to be 
produced by a defendant or of the materi- 
ality of such testimony. 


[Affidavits of the Parties] 


In support of the motions to transfer the 
causes the defendants have filed some 
twelve or more elaborate and exhaustive 
affidavits showing the nature of the cases 
and exhibiting in detail the local atmosphere 
and conditions surrounding the theatres in 
Texas which are the subject matter of the 
suit. The plaintiffs have filed but one af- 
fidavit by counsel to the effect that many 
of the witnesses suggested by the defend- 
ants, may, in fact, be unnecessary and that 
from a qualitative viewpoint this jurisdic- 
tion of Delaware is more convenient for the 
defendants’ witnesses. 


[Treble Damages Suits—Trial by Jury] 


The present actions, in general, are pri- 
vate actions for treble damages under the 
Sherman Antitrust Law. The plaintiffs al- 
lege a nation-wide conspiracy evidenced 
by and culminating in a conspiracy and 
unlawful course of conduct in the distribu- 
tion and exhibition of motion pictures in 
Dallas and Houston, Texas. In the Tivoli 
action $750,000 is sought as damages to the 
plaintiff's theatre in Dallas, Texas. In the 
Adelman action $2,436,000 is demanded as 
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alleged damages sustained by the plain- 
tiff’s theatre in Houston, Texas. In both 
suits a trial by jury has been demanded. 


[Conspiracy Alleged Involves Matters in 
Texas] 


The conspiracy, if proven, must be shown 
to have a definite relation to the course of 
conduct in connection with the named thea- 
tres in Texas. The legality of a course of 
conduct in the granting or refusing priori- 
ties in the distribution and exhibition of 
motion pictures in Dallas and Houston, 
Texas must necessarily involve local condi- 
tions where those theatres exist. For this 
purpose it is conceivable that such testi- 
mony must involve the location, availability, 
contrasting values and many other factors 
concerning the theatres allegedly discrimi- 
nated against. For these matters every 
possible witness is in Texas and their per- 
sonal attendance, if requirable at all in 
Delaware, would be only at great expense 
and inconvenience. Delaware, except as a 
state of incorporation of the defendants, is 
a stranger to the proceedings and no person 
in Delaware has any knowledge whatever 
of any relevant matter. No jury in Dela- 
ware could obtain the most advantageous 
perspective. 


INTEREST OF JUSTICE 


[Considerations in Cinema Amusements Case 
Applicable] 


As indicated by this Court in Cinema 
Amusements v. Loew’s, Inc. the interest of 
justice may exist separate and apart from the 
convenience of the parties and witnesses as well 
as a resultant factor from those conveniences. 
Every consideration “in the interest of justice” 
considered in the Cinema case seems applicable 
to the present cases, to which in many re- 
spects it is peculiarly similar. There, as 
here, the controversy involved a particular 
locality. In both a nation-wide conspiracy 
had been alleged culminating in injury in 
connection with specific theatres. In the 
Cinema case the theatres were in Denver, 
Colorado, and in the present cases the thea- 
tres are in Dallas and Houston, Texas. 
In both cases a most material feature con- 
cerned and concerns the relative suitability 


6 [1948-1949 TRADE CASES f 62,454], 85 F. 
Supp. 319. 

7 Extract from 167 F. 2d 155, 157: ‘‘We agree 
with Tivoli that the trial in Texas would be 
more costly than in either Delaware or New 
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and desirability of various theatres in the 
designated area and this in turn includes 
the respective attractiveness, equipment, 
accessibility, size, location and other similar 
qualities of the various theatres. It seems 
unnecessary to further repeat here the 
views there expressed. 


[Delay Does Not Prevent Consideration of 
the Motion on Its Merits] 


The only consideration ‘in the interest 
of justice’ not mentioned in the Cinema 
case might be the long period that has 
elapsed since the institution of these actions. 
This court regrets this delay but, except 
for the time consumed in determining its 
“power” to make the transfer, the delay has 
not been caused by any action of this court. 
If by a proper construction of the statute 
the defendants are entitled to a transfer 
under their timely motion and for the con- 
venience of parties and witnesses in the 
interest of justice, then a delay not caused 
by the court or by any harassing or obstruc- 
tive tactics of the defendants ought not 
prevent the consideration of the motion 
on its merits. 

Insofar as the former delays of the case 
are concerned and as affecting the transfer, 
it is extremely probable that a trial may 
be obtained at an earlier date and with 
greater facility in Texas than if a transfer 
should not be made. 


[Prior Decision of Another Court Irrelevant] 


The plaintiffs contend, however, that the 
conveniences of parties and witnesses 
should not be considered at all by this 
court. The plaintiffs urge that while the 
decision of the Court of Appeals for the 
Fifth Circuit (167 F. 2d 155) is not binding 
on this court, yet that a certain statement 
of that court and appearing herein as a 
footnote’ by something akin to res judicata 
should be conclusively persuasive on this 
court. 

Beside the fact that the only question 
that gave the Court of Appeals for the Fifth 
Circuit a particular statutory jurisdiction at 
all was the propriety of the issuance by the 
District Court of Texas of a temporary 
injunction restraining the prosecution of the 


York because the alleged conspiracy is nation- 
wide and the necessary witnesses, in the main, 
would have to be brought to Texas from New 
York, which is much closer to Delaware than is 
Texas. 
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action in this Delaware court, yet it clearly 
appears that the other remarks of the court 
solely concerned the doctrine of forum non 
conveniens and the opinion was rendered 
before the adoption of the Transfer Section 
1404(a). 

I am of the opinion that the casual re- 
mark of the Court of Appeals for the Fifth 
Circuit should not be determinative in these 
cases. In the first place it would be of 
limited application, having been made be- 
fore one of the cases here involved (No. 
1109) was instituted in this court, and, 
therefore, could not be operative upon it 
in any degree. The Court of Appeals for 
this Third Circuit, in considering the power 
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of this court to transfer these cases (186 F. 
2d 111) did not consider the opinion of the 
Court of Appeals for the Fifth Circuit and 
expressly stated, at page 115, note 11, that 
such decision was considered irrelevant, 
having preceded the adoption of Section 
1404(a). 


[Cases Transferred to Texas] 


I am clearly of the opinion that every 
consideration of the “convenience of the 
parties and witnesses, in the interest of 
justice’ requires that the cases be trans- 
ferred to the appropriate District of Texas. 


An appropriate order may be submitted. 


[{ 67,230] Direct Transit Lines, Inc. v. Local Union No. 406, International Brother- 
hood of Teamsters, Chauffeurs, Warehousemen and Helpers of America, A. F. of L., 
District Council No. 43, A. F. of L., Thomas Burke, John Doe, and Richard Roe. 


In the United States District Court for the Western District of Michigan, Southern 
Division. Civil Action No. 1905. Dated February 5, 1952. 


Michigan Trust and Monopolies and Combination for Monopoly Laws 


State Laws—Jurisdiction of Federal Court Where Violations of State Antitrust Laws 
Alleged—Action Against Labor Unions—Removal of Action to Federal Court—Motion to 
Remand to State Court.—A federal district court has jurisdiction of a carrier’s action 
against a labor union for unlawfully creating a monopoly in violation of state antitrust 
laws where the complaint sets up a controversy affecting interstate commerce and where 
the complaint alleges activities that are prohibited by the Taft-Hartley Act. The applica- 
bility of the Taft-Hartley Act is not affected by the allegations in the complaint that the 
activities violated state antitrust laws. The fact that the federal act applies to and prohibits 
the activities alleged is sufficient to deny the applicability or relevance of state laws cover- 
ing the same activities. A motion to remand the case to the state court from which it was 
removed is denied by the federal district court. 


See the State Laws annotations, Vol. 1, { 8416, 8417. 
For the plaintiff: H. William Butler (Clark, Klein, Brucker and Waples), Detroit, 


Mich. 


For the defendants: Robert Kleiner (Morse and Kleiner), Grand Rapids, Mich.; and 


Saul Cooper, Milwaukee, Wis. 


Opinion on Plaintiff’s Motion to Remand 
[Action Commenced in State Court] 


Starr, District Judge [In full text except 
for omissions indicated by asterisks]: On No- 
vember 5, 1951, plaintiff Direct Transit 
Lines, Incorporated, a Michigan corpora- 
tion, began a civil action in the Circuit Court 
of Kent County, Michigan, against the de- 
fendants Local Union No. 406, International 
Brotherhood of Teamsters, Chauffeurs, Ware- 
housemen and Helpers of America, A. F. 
of L.; District Council No. 43, A. F. of L.; 
Thomas Burke; John Doe; and Richard 
Roe. 
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[Case Removed to Federal Court 
—Motion to Remand] 


On November 13, 1951, defendants, in 
pursuance of the procedure provided in Title 
28, United States Code, Sec. 1446, removed 
the case from the Circuit Court of Kent 
County to this Federal District Court. On 
December 5, 1951, the plaintiff filed a motion 
to remand the case to the Circuit Court, 
upon the grounds: 


* * * (4) that this is a chancery proceed- 
ing by the plaintiff to restrain certain illegal 
and improper acts being engaged in by the 
defendants which are violative of the laws 
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of the State of Michigan, and that such acts 
and conduct of defendants are properly 
cognizable only in a circuit court of Mich- 
igan; * * * 

* OK OX 


[Unlawful Union Activities Alleged] 


Paragraph 6, which is the crux of the 
complaint, alleges in substance that the 
defendants have embarked upon a course 
of conduct designed to harass and hinder 
the plaintiff in the conduct and operation 
of its lawful business in order to force the 
plaintiff to coerce its employees to join the 
defendant union. 

Paragraph 6 of the complaint also alleges 
that the defendants have jointly and sever- 
ally used threats, coercion, and intimida- 
tion, and have employed a secondary boycott 
against the plaintiff, in order to compel 
it to submit to the defendants’ alleged un- 
lawful labor objective, that is, requiring 
plaintiff to coerce its employees to join the 
defendant labor organization. 

Paragraph 6 of the complaint further 
alleges a series of specific acts by the de- 
fendants or their agents in furtherance of 
a conspiracy to compel plaintiff to coerce 
its employees to join the defendant union. 

Paragraph 7 of the complaint alleges that 
plaintiff's shippers and consignees have at 
all times been ready, willing, and able to 
have the plaintiff transport commodities for 
them. Paragraph 7 of the complaint further 
alleges that the defendants, by unlawful 
threats that they would picket and call out 
on strike the employees of anyone who did 
business with the plaintiff, have prevented 
the plaintiff from transporting commodities 
for certain of its shippers and consignees. 


[Allege Monopoly in Violation of State Laws] 


Paragraph 8 of the complaint alleges that 
the defendants, under the guise of union 
activities, have created a monopoly which 
is illegal under Compiled Laws of Michigan, 
1929, Sections 16647 and 16668, which may 
now be cited as Compiled Laws of 1948, 
Sections 445.701 and 445.762, and that this 
illegal monopoly is being utilized for the 
purpose of accomplishing an unlawful labor 
objective. 

Paragraph 9 of the complaint alleges in 
substance that the actions of the defendants 
constitute a secondary boycott and an ille- 
gal combination and conspiracy under the 
laws of the state of Michigan; also that de- 
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fendants’ acts constitute an unlawful labor 
objective, and that by reason of these un- 
lawful acts the plaintiff has been illegally 
prevented from operating its business. 

* Ok OX 


[Injunction and Damages Sought] 


Paragraph 11 of the complaint alleges 
that by reason of defendants’ unlawful and 
illegal acts, plaintiff has suffered, and con- 
tinues to suffer, great and irreparable loss 
and damage; that plaintiff’s business and 
income have been seriously and adversely 
affected; that plaintiff is unable to provide 
its customers or shippers and consignees 
with satisfactory service, and has thereby 
been damaged through loss of business and 
decrease in its daily receipts; and that plain- 
tiff’s good will and patronage is being dam- 
aged and imperiled. 

Paragraph 12 of the complaint alleges 
that the plaintiff does not have an adequate 
remedy at law, and will suffer great and 
irreparable damage unless granted relief in 
a court of equity. It asks for injunctive 
relief, damages in the amount of $50,000, 
and such other relief as shall be agreeable 
to equity and good conscience. 


[Error Claimed in Removal of Case] 


Plaintiff has challenged the propriety of 
removing this case from the state court to 
a federal court, and has filed its motion to 
remand the case back to the state court. 


[Statute Authorizing Removal] 


Title 28, United States Code, Sec. 1441 
(a) authorizes removal from a state court 
to the United States District Court of “any 
civil action ... of which the district courts 
of the United States have original jurisdic- 
TLOtlen em 

Title 28, United States Code, Sec. 1337 
confers original jurisdiction on the district 
court “of any civil action or proceeding aris- 
ing under any Act of Congress regulating 
commerce...” Under this section of the 
Code the jurisdiction of the District Court 
does not rest on questions of amount in- 
volved or diversity of citizenship. See Mul- 
ford v. Smith, 307 U. S. 38; Weiss v. Los 
Angeles Broadcasting Co., Inc., et al., 9th Cir- 
cuit, 162 Fed. 2d page 313. 


[Do Claims Arise Under Federal Law?] 


The fundamental issue presented by plain- 
tiff’s motion to remand is whether the claims 
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stated in its complaint arise under any act 
of Congress regulating commerce. * * * 
KK Ok 


[Applicability of Federal Law Not Affected 
by State Antitrust Allegations] 


Paragraphs 8, 9, and 10 of the complaint 
allege in substance that the defendants have 
a monopoly which is being utilized for the 
purpose of accomplishing unlawful labor 
objectives, and that the action of the de- 
fendants violates Michigan Compiled Laws, 
1948, Sections 445.701, 445.762, and 423.17, 
as amended. However, the defendants’ al- 
leged acts set forth in the complaint as 
sustaining the alleged violations of the Mich- 
igan statutes are also prohibited activities 
under the Taft-Hartley Act. In effect the 
recitation of these acts constitutes a claim 
under the Taft-Hartley Act. The applica- 
bility of the Taft-Hartley Act is not af- 
fected by the statement in the complaint 
that the defendants’ activities violated Mich- 
igan statutes. See Fay v. American Cystoscope 
Makers, 98 Fed. Supp. 278. 


[Parallel State Action Barred| 


The fact that the Taft-Hartley Act ap- 
plies to and prohibits the acts alleged to 
have been committed is of itself sufficient 
to deny the applicability or relevance of 
state law covering the same acts. The Su- 
preme Court of the United States has re- 
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peatedly held that Congress by its legislation 
has preempted the field of labor relations 
here involved, and has closed the door to 
parallel state action. See United Automobile 
Workers of America v. O’Brien, 339 U. S. 
454; Plankinton Packing Co. v. Wisconsin 
Employment Relations Board, 338 U. S. 953; 
LaCrosse Telephone Corporation v. Wisconsin 
Employment Relations Board, 336 U. S. 18; 
Bethlehem Steel Co. v. New York State La- 
bor Relations Board, 330 U. S. 767; Hull v. 
Florida ex rel. Watson, Attorney General, 325 
UsSs538: 


[Violations of Michigan Statutes Do Not 
Control] 


I conclude that the complaint sets up a 
controversy affecting interstate commerce; 
that the Taft-Hartley Act prohibits the de- 
fendants’ activities alleged in the complaint; 
and that the applicability of the Taft-Hart- 
ley Act is not affected by the recitation in 
the complaint that the activities violated 
Michigan statute. 

Ok Ok 

[Motion to Remand Denied] 


In conclusion, the court holds that it has 
jurisdiction of the subject matter of this 
action, and, therefore, the plaintiff’s motion 
to remand this case to the Circuit Court 
must be denied. 


Opinion of the Attorney General of the State of Michigan. 


Addressed to Hon, Richard L. Thomson, State Representative, by Frank G. Millard, 
Attorney General. Opinion No. 1488. Dated January 17, 1952. 


Michigan Fair Trade Act 


State Laws—Resale Price Maintenance—Sales Affected by Fair-Trade Price— 
Governmental Purchases from Retailers Selling Fair-Trade Merchandise—Applicability of 
Fair Trade Act.—The sale of fair-trade merchandise to the State, to a county or city, or 
any political subdivision of the State, is not excepted from the Michigan Fair Trade AN Eis 
and the Act applies to retailers who endeavor to sell fair-trade merchandise to the State, 
to a county or city, or any political subdivision of the State, at a price lower than that 
fixed or stipulated in a vertical price control contract. 


See the Resale Price Maintenance Commentary, Vol. 2, | 7288; State Laws anno- 
tations, Vol. 2, { 8404.60. 


Superseding an opinion of the Attorney General of Michigan, No. 963, May 2, 1949, 
1948-1949 Trade Cases J 62,499. 


[Applicability of Fair Trade Act To 
Purchases By Counties, Cities, etc.] 


[In full text]: 
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You have requested the 
opinion of the Attorney General as to 


whether the Fair Trade Practice Act, Act 
No. 50, Public Acts of 1937 (C. L. 1948, 
§§ 445.151-445.154; Mich. Stat. Ann. Supp., 
§§ 19.321-19.324), applies to purchases made 
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by counties, cities and other political sub- 
divisions of the State of Michigan. The 
aforesaid act is entitled: 


“AN ACT to protect trade-mark owners, 
distributors and the public against injurious 
and uneconomic practices in the distribu- 
tion of articles of standard quality under 
a distinguished trade-mark brand or name.” 


The pertinent provisions of the act are as 
follows: 


“Sec. 1. No contract relating to the 
sale or resale of a commodity which 
bears, or the label or container of which 
bears, the trade-mark, brand, or name of 
the producer or owner of such commodity 
and which is in fair and open competition 
with commodities of the same general 
class produced by others shall be deemed 
in violation of any law of the state of 
Michigan by reason of any of the follow- 
ing provisions which may be contained 
in such contract: 3 


1. That the buyer will not resell such 
commodity at less than the price stipu- 
lated by the vendor. 


2. That the producer or vendee of a 
commodity require upon the sale of such 
commodity to another, that such pur- 
chaser agree that he will not, in turn, re- 
sell at less than the price stipulated by 
such producer or vendee. 


Such provisions in any contract shall 
be deemed to contain or imply conditions 
that such commodity may be resold with- 
out reference to such agreement in the 
following cases: 

1, When closing out the owner’s stock 
for the purpose of discontinuing delivery 
of any such commodity: Provided, how- 
ever, That such stock is first offered to 
the manufacturer of such stock, or his 
duly authorized agent, at the prevailing 
invoice stock price, at least 10 days before 
such stock shall be offered for sale to the 
public. 


2. When the goods are 
deteriorated in quality, and 
given to the public theerof. 

3. By any officer acting 
orders of any court. 

“Sec. 2. Wilfully and knowingly adver- 
tising, offering for sale or selling any 
commodity at less than the price stipu- 
lated in any contract entered into pur- 
suant to the provisions of section 1 of this 
act, whether the person so advertising, 
offering for sale or selling is or is not 
a party to such contract, is unfair com- 
petition and is actionable at the suit of 
any person damaged thereby, and may 
be enjoined by a court of competent 
jurisdiction. 


damaged or 
notice 1S 


under the 
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“Sec. 3. This act shall not apply to any 
contract or agreement between producers 
or between wholesalers or between re- 
tailers as to sale or resale prices. The 
payment of patronage dividends by farm- 
ers’ cooperative associations or companies 
on the basis of sales of commodities sold 
under the provisions of this act shall not 
be construed as a violation of the provi- 
sions of this act. 

“Sec. 4. The following terms, as used 
in this act, are hereby defined as follows: 

‘Producer’ means grower, baker, maker, 
manufacturer or publisher. 

‘Commodity’ means any subject of com- 
merce bearing a trade-mark, brand or 
name. 

‘Trade-mark,’ ‘brand’ or ‘name’ means 
any form, symbol or name appropriated 
by any person, as herein defined, who 
produces or owns or in any manner deals 
in a commodity, to designate the origin 
of ownership thereof. 

‘Person’ includes individuals, parter- 
ships, corporations, and any other busi- 
ness unit, or receiver, trustee or assignee 
of such business units. 

‘Retailer’ means any person selling a 
commodity at retail.” 


[State and Federal Antitrust Laws 
Do Not Apply] 


Fair trade practice acts have been enacted 
in nearly all of the states of the Union and 
have been recognized by the courts as being 
constitutional. The prohibitions of state 
and federal antitrust acts do not extend to 
direct or vertical agreements between the 
owner of a business producing a trade-mark 
or branded article and his retail sales out- 
lets, where such protected article is offered 
for sale at a fixed or stipulated price to the 
public and in free competition with other 
articles in the same general class. Such 
vertical contracts or agreements entered 
into by manufacturers or producers and 
their distributors or retail outlets, for the 
maintenance of resale prices of their re- 
spective identified or branded commodities, 
are designed to protect the good will of 
the business of the owner of the trade-mark 
or brand name. 


[Claim that Fair Trade Denies Cities 
True Competitive Bidding] 


Many city charters and ordinances re- 
quire the securing of bids for the purchase 
of articles and commodities required by 
municipalities in the execution of their 
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governmental or proprietary functioning, with 
the requirement that the purchase contract 
be awarded to the lowest responsible bid- 
der, but reserving in the city the right to 
accept or reject any of the bids submitted 
or to reject all bids including the lowest. 
It is suggested that agreements fixing the 
prices to be bid so that competitive bidding 
is thus controlled would be invalid and 
would, if allowed, deny to the municipality 
the benefit of true competitive bidding with 
a resultant less money outlay for its pur- 
chases. Contracts tending to control prices 
and suppress competition are regarded as 
monopolies and void. Such price fixing 
agreements ordinarily are rendered illegal 
by the express terms of both state and 
federal legislation. See Act No. 255, Public 
Acts of Michigan of 1899, as amended, 
C. L. 1948, §§ 445.701 to 445.712; Mich. 
Stat. Ann., §§ 28.31 to 28.39. The Sherman 
Act; 26 UsSaStat. 209; Mitle 15, UssaG, Ac 
Chap. dkesecwlk 


[Fair Trade Does Not Apply To 
Horizontal Agreements | 


It is to be noted that the above cited 
federal act, by virtue of the Miller-Tydings 
Act, enacted in 1937, as an amendment to 
Sec. 1 of the Sherman Act, supra, provides 
that “nothing herein contained shall render 
illegal, contracts or agreements prescribing 
minimum prices for the resale” of specified 
commodities when “contracts or agreements 
of that description are lawful as applied to 
intrastate transactions” under local law. 
It should be borne in mind that the Michi- 
gan Fair Trade Practice Act, by its terms, 
does not apply to contracts or agreements 
between producers or between wholesalers 
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or between retailers as to sale or resale 
prices. The foregoing type of contracts 
would be characterized as horizontal and 
not vertical controlled. 


[Sales to State, etc., Not Expressly Exempted 
from Fair Trade Act] 


The fair trade practice acts do not violate 
either the state or the federal antitrust or 
monopoly acts. The Michigan Fair Trade 
Practice Act contains three certain specified 
conditions deemed to be incorporated in 
every fair trade contract under which com- 
modities may be sold without reference to 
the agreement. The legislature did not see 
fit to incorporate sales to the state or any 
municipality or political subdivision thereof 
as one of the excepted conditions. 


[Act Applies To Retailers Seliing 
; To State, etc.} 


It is the opinion of the Attorney General 
that sales to the state, or to a county or 
city, or any political subdivision of the state, 
are not excepted in the fair trade practice 
act and that the act would apply to each 
retailer who endeavored to sell a trade-mark 
or branded commodity to the state, any 
county or city, or political subdivision 
thereof, at a price lower than that fixed 
or stipulated in a vertical price control 
contract between the owner of the trade- 
mark or branded business and himself. 


[Prior Opinion Superseded] 


This opinion supersedes opinion No. 963 
issued May 2, 1949, wherein it was held 
that the Fair Trade Practice Act has no 
application to transactions to which the 
state is a party. 


[{] 67,232] Opinion of the Attorney General of the State of California. 


Addressed to Hon. Hugh M. Burns, Senator for the Thirtieth Senatorial District, 
by Richard H. Perry, Deputy Attorney General, for Edmund G. Brown, Attorney General 
No. 51/226. Dated February 6, 1952. 


California Unfair Practices Act 


State Laws—Sale of Articles or Products Below Cost—Wine Marketing as an 
“Article, Product, Commodity, Thing of Value”—Statutory Construction.—The marketing 
of wine is within the general definition of an “article, product, commodity, for] thing of 
value” in the California Unfair Practices Act and, therefore, is subject to the prohibitions 
of the Act. The Act by express exclusion delimits those commodities not covered by 
the Act. All other commodity sales are within the purview of the Act. Since the language 
of the Act is all-inclusive and contains two express exclusionary limitations, the express 
exceptions in the Act preclude the inclusion by reference of other exceptions. 


See the State Laws annotations, Vol. 1, J 8068.35. 
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[The Question] 


[Un full text]: Does the Unfair Trade 
Practices Act (cited Unfair Practices Act) 
include the marketing of wine? 


[Marketing of Wine Is Included] 


The conclusion reached is in the affrma- 
tive and may be summarized as follows: 


[Commodities Not Excluded Are 
Within the Act] 


The Unfair Practices Act by express 
exclusion delimits those commodities not 
covered by the Act. All other commodity 
sales are within the purview of the Act, 
including the sale of wine. 


ANALYSIS 
[Prohibitions of the Act] 


The Unfair Practices Act (Business & 
Professions Code sections 17000-17101) pro- 
hibits sales of “any article or product” at 
less than the cost thereof to the vendor, 
the giving away of any article or product 
for the purpose of injuring competitors or 
destroying competition (section 17043), and 
the use of “any article or product” as a 
“loss-leader’”’ (section 17030). 


[“Article or Product’—Exemptions | 


The phrase “article or product” is de- 
fined by section 17024 as follows: 


“Article or product’ includes any article, 
product, commodity, thing of value, serv- 
ice or output of a service trade. * * * 

“Nothing in this chapter applies: 

“(1) To any service, article or product 
for which rates are established under the 
jurisdiction of the Railroad Commission 
of this State and sold or furnished by any 
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public utility corporation, or installation 
and repair services rendered in connection 
with any services, articles or products. 
“(2) To any service, article or product 
sold or furnished by a publicly owned 
public utility and upon which the rates 
would have been established under the 
jurisdiction of the Railroad Commission 
of this State if such service, article or 
product had been sold or furnished by a 
public utility corporation, or installation 
and repair services rendered in connection 
with any services, articles or products.” 


[Rule of Interpretation] 


It will be observed that the language is 
all inclusive and is then followed by two 
express exclusionary limitations. By general 
rules of interpretation, express exceptions in 
a statute preclude the inclusion by reference 
of any others (Code Civ. Proc., sec. 1859; 
C. I. T. Corporation v. Baltimore Garage, 3 
C. A. (2d) Supp. 757; Estate of Pardue, 22 
C. A. (2d) 178; see Shelby v. Southern 
Pacific Co., 68 C. A, (2d) 594). 


[Marketing of Wine Within Definition 
of Act] 


Clearly then, wine marketing falls within 
the general definition of an “article, product, 
commodity, [or] thing of value,’ and is 
within the terms of the Act. 


[Sale of Wine Below Cost 
Previously Prohibited] 


It may be observed that the sale of wine 
below cost was previously expressly pro- 
hibited by section 54.3 of the Alcoholic 
Beverage Control Act; but that the pro- 
visions of that Act have been repealed 
(Stats. 1945, Ch. 1401, sec. 41), so the 


general law is now controlling. 


[1 67,233] United States v. Mager and Gougelman, Inc., Paul Gougelman Company, 


Paul Gougelman, Jr., and Stanley W. Rybak. 


In the United States District Court for the Northern District of Illinois, Eastern Divi- 


sion. 


Civil Action No. 49 C 1028. Dated February 15, 1952. 


Case No. 986 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Consent Decree—Practices Enjoined in the Manufacture and Sale of Artificial Eyes— 
Joint Operation Agreements Terminated—Disposal of Stocks Required.—Manufacturers 
and sellers of artificial eyes are enjoined by a consent decree from fixing prices, terms or 
conditions of sale; from allocating markets for manufacture or sale; from excluding any 
third person from any market; from jointly establishing any sale or distribution outlet; 
from restricting manufacture and sale; and from requiring any person not to sell stock 
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U. S. v. Mager and Gougelman, Inc. 
cyes other than those manufactured by the defendants. The defendants are required to 
terminate agreements relating to the joint operation of branch offices and are required to 
dispose of stocks or other financial interests in other companies. 


See the Sherman Act annotations, Vol. 1, § 1220.175, 1220.204, 1530.10, 1580, 1590. 


Consent Decree—Patents—Manufacture of Artificial Eyes—Practices Enjoined and 
Licensing Required.— Manufacturers of artificial eyes are required to grant to any applicant 
a royalty-free, non-exclusive and unrestricted license to a plastic artificial eye patent. The 
defendants are enjoined from acquiring any license under certain patents unless such 
license grants to the defendants the power to sublicense, which power the defendants are 
required to exercise by granting to any applicant a non-exclusive and unrestricted sub- 
license upon reasonable and non-discriminatory terms and conditions. The defendants are 
enjoined from making any disposition of certain patents which deprives them of the power 


or authority to grant licenses. 


See the Sherman Act annotations, Vol. 1, J 1530.50. 


For the plaintiff: H. G. Morison, Assistant Attorney General; Sigmund Timberg, 
Marcus A. Hollabaugh, Edwin H. Pewett, and Willis L. Hotchkiss, Special Assistants to 
the Attorney General; and Raymond D. Hunter, Charles F. B. McAleer, and Toseph A. 


Prindaville, Trial Attorneys. 


For the defendants: Thomas F. McWilliams, and Hinkle, Horton, Ahlberg, Hansmann 


and Wupper. 
Final Judgment 
[Parties Consent To Entry of Judgment] 


La Buy, District Judge [Jn full text]: 
Plaintiff, United States of America, having 
filed its complaint herein on June 23, 1949; 
and the defendants having appeared and 
filed their joint answer to said complaint 
denying any violation of law; and the plain- 
tiff and said defendants, by their respective 
attorneys, having severally consented to the 
entry of this Final Judgment without trial 
or adjudication of any issue of fact or law 
herein, and without admission by any party 
in respect of any such issue, 


Now, therefore, before the taking of any 
testimony and without trial or adjudication 
of any issue of fact or law herein, and upon 
consent as aforesaid of all the parties hereto, 


It is hereby ordered, adjudged and de- 
creed as follows: 


I 
[Cause of Action Under Sherman Act] 


This court has jurisdiction of the subject 
matter hereof and of all parties hereto. The 
complaint states a cause of action against 
the defendants under Section 1 of the Act of 
Congress of July 2, 1890, entitled “An Act 
to Protect Trade and Commerce Against 
Unlawful Restraints and Monopolies”, as 
amended. 
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II 
[Definitions] 


As used in this judgment: 


(A) “Artificial eyes” means artificial hu- 
man eyes. 


(B) “Stock eyes” means ready made arti- 
ficial eyes available to customers on a Sselec- 
tion basis. 


(C) “Travers Patent” means Patent No. 
1,993,121, issued March 5, 1935, by the 
United States Patent Office to James L. 
Travers, and which relates to the manufac- 
ture of plastic artificial eyes. 


Ill 

[Applicability of Provisions of Judgment] 

The provisions of this Judgment appli- 
cable to any defendant shall apply to such 
defendant, its successors, subsidiaries, as- 
signs, officers, directors, agents, employees, 
and all other persons acting or claiming to 
act under, through or for such defendant. 


IV 


[Agreements Ternunated| 


Each of the contracts, agreements, ar- 
rangements, or understandings, hereinafter 
described, between the defendant Paul Gougel- 
man Company and Mager and Gougelman, 
Inc., a New York corporation, is here- 
by terminated, and each of the defendants 
is hereby enjoined and restrained from the 
further performance or enforcement of any 
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of said contracts, agreements or understand- 
ings, and from entering into, adopting, ad- 
hering to or furthering any course of conduct 
for the purpose or with the effect of main- 
taining, reviving or reinstating any of said 
contracts, agreements, or understandings: 

(A) Agreement dated May 10, 1948 re- 
lating to the joint operation of a branch 
office in Philadelphia, Pennsylvania; 

(B) Agreement dated June 4, 1948 re- 
lating to the joint operation of a branch 
office in Boston, Massachusetts; 


(C) Oral agreement on or about June 1, 
1946 relating to the joint operation of a 
branch office in Washington, D. C. 


Vv 

Each of the following agreements, copies 
of which are contained in Exhibits A, B, 
and C of the complaint herein, is hereby 
terminated and cancelled in its entirety; and 
each of the defendants is hereby enjoined and 
restrained from the further performance or 
enforcement of any of said agreements, and 
from entering into, adopting, adhering to, 
or furthering any agreement, arrangement, 
or course of conduct for the purpose or with 
effect of maintaining, reviving or reinstating 
any of said agreements: 

(A) Agreement dated July 1, 1947 be- 
tween defendant Paul Gougelman Company 
and Clinton H. Reed; 


(B) Agreement dated September 5, 1947 
between defendant Paul Gougelman Com- 
pany and James W. Fitzgerald; 

(C) Agreement dated April 6, 1948 be- 
tween defendant Paul Gougelman Company 
and Martin Gussman. 


VI 
[Defendants Ordered To Dispose of Stocks] 


Each of the defendants is ordered and 
directed, within ninety (90) days from the 
date of entry of this Final Judgment, to 
dispose of any shares of capital stock or 
other financial interest now held by it in 
Mager & Gougelman, Inc., a Delaware cor- 
poration, and in Mager & Gougelman, Inc., 
a New York corporation, to a person or 
persons other than a defendant herein or a 
stockholder, officer, director, employee, or 
agent of any defendant herein, and each of 
the defendants is enjoined and restrained 
from thereafter acquiring or holding any 
shares of capital stock or other financial 
interest in either of the said corporations. 


Trade Regulation Reports 
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Vil 
[Practices Enjoined] 


Each of the defendants is hereby enjoined 
and restricted from entering into, adhering 
to, maintaining, furthering, or enforcing, di- 
rectly or indirectly, any combination, con- 
spiracy, contract, agreement, understanding, 
plan or program with any other person en- 
gaged in the manufacture or sale of artificial 
eyes for the purpose or with the effect of: 

(A) Fixing, establishing or determining 
the prices, terms or conditions for the sale 
of artificial eyes; 

(B) Allocating or dividing territories or 
markets for the manufacture, distribution or 
sale of artificial eyes; 


(C) Excluding any third person from any 
market for artificial eyes or determining the 
terms or conditions to be imposed upon or 
required of any person for the manufacture, 
purchase, sale or distribution of artificial] 
eyes; 

(D) Jointly establishing and operating, or 
continuing to operate jointly, any office or 
outlet for the sale or distribution of artificial 
eyes, or sharing the expenses of any office 
or outlet for the sale or distribution of arti- 
ficial eyes; 

(E) Restricting or limiting the manufac- 
ture or sale of artificial eyes; 

(F) Requiring, directly or indirectly, that 
such person or any other person not sell 
or deal in stock eyes other than those manu- 
factured by a defendant or by any other 
designated person. 


VIII 
[Licensing of Patent Directed| 


(A) Defendant Mager & Gougelman, 
Inc., is hereby ordered and directed, insofar 
as it now has or may acquire the power or 
authority to do so, to grant to any applicant 
making written request therefor a royalty- 
free, non-exclusive and unrestricted license 
or sublicense under the Travers Patent. 


(B) Defendant Mager & Gougelman, 
Inc., is hereby enjoined and restrained from 
instituting or threatening to institute, or 
maintaining any action or proceeding for 
acts of infringement for the manufacture 
or sale of artificial eyes, or to collect dam- 
ages, compensation or royalties alleged to 
have occurred or accrued prior to the date 
of this Final Judgment, under the Travers 
Patent. 


{ 67,233 
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IX 


[Enjoined from Acquiring License Without 
Power To Sublicense| 


Each of the defendants is enjoined and 
restrained from acquiring any license, sub- 
license, grant of immunity or similar right 
under United States Letters Patent Nos. 
2,497,872 and 2,497,873 unless such license, 
sublicense, grant of immunity or similar 
right grants to said defendant a full and 
unrestricted power to sublicense, which 
power such defendant is hereby ordered and 
directed to exercise by granting, to any 
applicant making written request therefor, 
a non-exclusive and unrestricted sublicense 
under either or both of said patents upon 
reasonable and non-discriminatory terms 
and conditions. In no event shall the royal- 
ty charged such applicant exceed that which 
the defendant is obligated to pay his licensor. 
Each defendant is further ordered and di- 
rected to notify in writing the Attorney 
General at Washington, D. C. within 30 
days after it acquires any such license, sub- 
license, grant of immunity or similar right 
under United States Letters Patent Nos. 
2,497,872 and 2,497,873. 


xX 
[Disposal of Patent Prohibited] 


Each defendant is hereby enjoined and re- 
strained from making any disposition of the 
Travers Patent, or of United States Letters 
Patent Nos. 2,497,872 and 2,497,873, or 
rights with respect thereto, which deprives 
it of the power or authority to grant licenses 
as hereinbefore provided in Sections VIII 
and IX unless it requires, as a condition of 
such disposition, that the purchaser, trans- 
feree, assignee or licensee, as the case may 
be, shall observe the requirements of Sec- 
tions VIII and IX hereof, as applicable, and 
such purchaser, transferee, assignee or li- 
censee shall file with this Court, prior to 
the consummation of said transaction, an 
undertaking to be bound by said provisions 
of this Final Judgment. 
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XI 
[Compliance and Visitation] 


For the purpose of securing compliance 
with this Final Judgment and for no other 
purpose, duly authorized representatives of 
the Department of Justice shall, upon written 
request of the Attorney General, or an 
Assistant Attorney General, and on reason- 
able notice to any defendant, made to its 
principal office, be permitted, subject to 
any legally recognized privilege, (1) access 
during the office hours of said defendant to 
all books, ledgers, accounts, correspondence, 
memoranda, and other records and docu- 
ments in the possession or under the control 
of said defendant relating to any matter 
contained in this Final Judgment, and (2) 
subject to the reasonable convenience of 
said defendant and without restraint or in- 
terference from it to interview officers or 
employees of said defendant, who may 
have counsel present, regarding any such 
matters, and (3) upon such request the de- 
fendant shall submit such reports in writing 
to the Department of Justice with respect 
to matters contained in this Final Judgment 
as may from time to time be necessary to 
the enforcement of this Final Judgment. 
No information obtained by the means pro- 
vided in this Section XI shall be divulged 
by any representative of the Department of 
Justice to any person other than a duly au- 
thorized representative of such Department, 
except in the course of legal proceedings 
to which the United States is a party for the 
purpose of securing compliance with this 
Final Judgment or as otherwise required 
by law. 

XII 
[Jurisdiction Retained] 


Jurisdiction is retained for the purpose 
of enabling any of the parties to this Final 
Judgment to apply to this Court at any time 
for such further orders and directions as 
may be necessary or appropriate for the 
construction or carrying out of this Final 
Judgment or for the modification or termi- 
nation of any of the provisions thereof, and 
for the purpose of the enforcement of com- 
pliance therewith and the punishment of 
violations thereof. 
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National Foam System, Inc. v. Urquhart 


67,345 


[] 67,234] United Cigar-Whelan Stores Corporation v. H. Weinreich Co., Inc. 


In the United States District Court for the Southern District of New York. Civil 
No. 71-355. Dated February 14, 1952. 


Robinson-Patman Price Discrimination Act 


Practice and Procedure—Defense of Illegality Under Robinson-Patman Price Dis- 
crimination Act—Applicability of Defense to Motion Addressed to Pleadings—In Bruce’s 
Juices v. American Can Co., the Court decided that in an action to collect unpaid notes the 
defense of illegality under the Robinson-Patman Price Discrimination Act of the sale for 
which the notes were given was untenable. The present Court concludes that the facts 
and rationale of that decision do not support its extension by it on a motion addressed to 
the pleading. The plaintiff in the present case seeks a remedy in so far as the contract is 
executory. 


See the Robinson-Patman Act annotations, Vol. 1, J 2212.790. 


For the plaintiff: Aranow, Brodsky, Einhorn and Dann (Herbert A. Einhorn and 
William M. Kaplan, of counsel), New York, N. Y. 


For the defendant: Roosevelt, Freidin and Littauer (Jesse Freidin, Sidney A. Dia- 
mond, and Emanuel L. Gordon, of counsel), New York, N. Y. 


must be presumed that the allegations of 
the complaint can be proved and questions 
of fact are involved which cannot be re- 
solved here and now. We cannot agree with 
defendant’s reliance on State Court deci- 
sions to support its position on some of the 
causes of action since Federal law controls 
in this case. Sola Electric Co. v. Jefferson 
Co., 317 U. S. 173. Further we believe that 


Opinion 
[Defendant's Motion Denied] 


Ciancy, District Judge [Jn full text]: In 
Bruce’s Juices v. American Can Co. [1946- 
1947 Trane Cases § 57,553], 330 U. S. 743, 
the Court decided that in an action to col- 
lect unpaid notes the defense of illegality 
under the Robinson-Patman Act of the sales 


for which the notes were given was unten- 
able. We have concluded that the facts and 
rationale of that decision do not support 
its extension by us on this motion addressed 


Federal public policy overrules the argu- 
ment based on the doctrine of unclean hands 
or estoppel. See Cleveland C. C. & St. L. 
Ry. Co. v. Hirsch, 204 Fed. 849, decided in 


this Circuit even before the Declaratory 
Judgment Act. 
Defendant’s motion is therefore denied. 


to the pleading. Plaintiff here seeks a rem- 
edy only in so far as the contract is execu- 
tory. For the purposes of this motion it 


[67,235] National Foam System, Inc. v. Radcliffe Morris Urquhart and George 
Gordon Urquhart. 


In the United States District Court for the Eastern District of Pennsylvania. Civil 
Action No, 9923. Filed January 18, 1952. 


Sherman Antitrust Act 


Unlawful Monopolies—Patents—License Agreements—Discrimination Between Pur- 
chasers of Unpatented Product—Misuse of Patents.—A patent license agreement is invalid 
where the effect of the patentees’ licensing system is to make it more expensive for non- 
manufacturing licensees of a patented process to purchase the patentees’ unpatented prod- 
uct used in connection with the patented process on the open market than for such licensees 
to purchase the unpatented product from the patentees’ manufacturing licensees. The 
agreement is unlawful because of misuse of the patent in connection with the sale of the 
unpatented product. The vice of the plan is in the discrimination between users of the 
patent who buy the unpatented product from the manufacturing licensees and non-manu- 
facturing licensees who buy it elsewhere. 


See the Sherman Act annotations, Vol. 1, { 1270.401. 
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For the plaintiff: John Ross, Laurence H. Eldredge, and Charles C. Norris, Jr. (Nor- 


ris, Lex, Hart and Eldredge), Philadelphia, Pa. 


For the defendants: J. Matthews Neale, and Strauch, Nolan and Diggins, Washington, 


Duc: 


Sur Pleadings and Proof 
[Licensee’s Suit for Declaratory Judgment | 


Kirkpatrick, Chief Judge [Jn full text ex- 
cept for omissions indicated by asterisks]: 
This is a civil action for a declaratory judg- 
ment. The defendants were owners of two 
patents covering apparatus and process for 
generating and throwing fire extinguishing 
foam. On April 15, 1941, the plaintiff, which 
sold both the patented apparatus and unpat- 
ented stabilizer used in making the foam, 
made an agreement with the defendants pro- 
viding for payments by it of certain license 
fees in consideration of the defendants’ 
agreement, among other things, to give free 
licenses to practice the patented process to 
purchasers of apparatus and supplies from 
the plaintiff. On May 31, 1949, the Court 
of Appeals for the Third Circuit, affirming 
a judgment of this Court, held the process 
claims invalid for want of invention. The 
plaintiff now asks to be relieved of all lia- 
bility under the contract as of the date of 
the judgment of the Court of Appeals. 


[Questions Involved] 


Two major questions are involved (1) 
Has the plaintiff’s liability to pay royalty 
been terminated by a failure of considera- 
tion resulting from the judgment of invalid- 
ity of the patent? (2) Is the contract un- 
enforceable because the defendants used it 
as a means of enlarging the patent monop- 
oly so as to restrain free competition in the 
unpatented stabilizer? 

* * x 


(2) 
[License Agreement Previously Held Invalid] 


In the Pyrene case [1946-1947 TrapE CASES 
157,495], 69 F. S. 555, this Court held that 
the license agreement was invalid because 
of misuse of the patent in connection with 
the sale of unpatented stabilizer. The Court 
of Appeals, in its final opinion, refrained 
from passing upon the question. However, 
I have not found anything in this record to 
change my view. 


[Discrimination the Vice of the Plan] 


I agree that the portion of the Urquhart 
plan represented by the agreement of 1941, 


{ 67,235 


standing alone, would be held to be legal 
against a charge of patent misuse. The vice 
of the plan lay in the announced policy of 
the defendants to discriminate between users 
of the process who buy their stabilizer from 
the plaintiff and users who buy it else- 
where. 


[Proposed License Agreements Cause 
Discrimination | 


The testimony of Mr. G. G. Urquhart in 
the Pyrene case was positive and unequiv- 
ocal to the effect that the owners of the 
patent had no intention of granting the gen- 
erality of users licenses for the same royal- 
ties as those specified in their agreement 
with the plaintiff, and Mr. R. Morris Urqu- 
hart, in a deposition taken in the same case, 
said that he did not think he would, but “I 
would be advised by counsel what to do.” 
In effect, the defendants now say that the 
Court misinterpreted this testimony or, if 
not, that they did not mean what they ap- 
pear to have said, and they point to a new 
form of license for general consumers, which 
they had prepared and printed in September 
1947 but which has not, as a matter of fact, 
been actually used at any time. Assuming, 
however, that this form of license repre- 
sents the policy which the defendants pro- 
pose to follow in granting consumer licenses, 
their position is not bettered. Instead of 
15% of the net selling price (the license fee 
which the plaintiff's customers would pay) 
the general consumer license fees are fixed 
at 10 cents per pound, which amounts to 94 
cents per gallon. The use of one method 
of computing royalties to favored custom- 
ers and a different one to others is exactly 
what was condemned by the Circuit Court 
of Appeals in Barber Asphalt Corp. v. La 
Fera Grecco Contr. Co., 116 F. 2d 211. In 
that case the point was that the license to 
consumers in general was on a basis which 
would make it almost impossible to tell 
how much any of them would have to pay. 
The difficulty in this case is not that the 
consumers cannot ascertain what they would 
have to pay but that they can be pretty sure 
that they would have to pay more for their 
licenses than the plaintiff’s customers. Un- 
less the market price of stabilizer (which 
is a more or less standard product) goes 
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above $6.30 a gallon, the general consumers’ 
licenses at 94 cents a gallon are bound to 
cost more than the plaintiff’s customers’ 
licenses at 15% of the selling price; and 
there is no evidence before the Court that 
the price is or has been more than $4.50. 
The cost of the license is, of course, re- 
flected in the cost to the consumer of the 
commodity and the result is that as long as 
the price of stabilizer is less than $6.30, the 
plaintiff may safely tack the 15% royalty 
to the market price and still undersell its 
competitors. 


[Higher License Fee Charged Not Justified] 


The defendants urge that the higher license 
fee charged consumers is justified because 
they (the defendants) would have to pro- 
vide services and know-how in addition to 
the licenses and, therefore, would be put to 
this additional expense when dealing directly 
with the consumer. The argument fails for 


Cited 1952 Trade Cases 
Caldwell-Clements, Inc. v. McGraw-Hill Publishing Co., Inc. 
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two reasons: (1) The proposed license form 
for direct consumers makes it abundantly 
clear that the defendants are not bound in 
any way to provide any services or know- 
how. In fact, a customer with an installa- 
tion already set up would be unlikely to 
need any services or know-how if he in- 
tended merely to replenish his supply of 
stabilizer. (2) Assuming the defendants are 
put to this additional expense, the effect of 
the system is still to make it more expensive 
for the consumer to purchase his unpat- 
ented stabilizer on the open market than 
for him to purchase it from the defendants’ 
manufacturing licensees. 


[Stipulated Facts Taken as Court's Findings] 


The stipulated facts may be taken as the 
Court’s findings. 


[Order for Judgment] 


An order for judgment may be submitted. 


[67,236] Caldwell-Clements, Inc. v. McGraw-Hill Publishing Co., Inc. and James 


H. McGraw, Jr. 


In the United States District Court for the Southern District of New York. Civil 


No. 62-336. Dated February 18, 1952. 


Clayton Antitrust Act and Sherman Antitrust Act 


Practice and Procedure—Amended and Supplemental Complaint Asserting Unfair 
Competition—Jurisdiction of Federal District Court—Motion for Leave to File an 
Amended and Supplemental Complaint—In an action by a publisher against another pub- 
lisher for damages alleged to have been sustained by reason of a conspiracy to monopolize 
the electrical trade publishing field, a federal district court has jurisdiction over an amended 
and supplemental complaint which asserts a cause of action for unfair competition where 
the amendment alleges acts in furtherance of the conspiracy to monopolize. A motion for 
leave to file the amended and supplemental complaint is granted where it is alleged that 
the facts in the amendment took place or were not known until after the filing of the first 
amended complaint. 


See the Sherman Act annotations, Vol. 1, J 1640.529, 1640.621. 


Practice and Procedure—Preliminary Injunction to Restrain Antitrust Violations— 
Irreparable Damage.—A motion for a preliminary injunction to restrain violations of the 
antitrust laws is denied where the allegations of the complaint and a proposed amendment, 
and the affidavits and exhibits submitted on the motion, do not disclose that the plaintiff 
has sustained or is threatened with irreparable loss or damage immediately or during the 
pendency of the action. 


See the Clayton Act annotations, Vol. 1, § 2036.15. 
For the plaintiff: Robert E. Nickerson (Gold and Nickerson), New York, N. Y. 


For the defendants: Philip H. Weeks (White and Case), New York, N. Y., for Mc- 
Graw-Hill Publishing Co., Inc.; David Schenker (Schenker and Schenker), New York, 
N, Y., for James H. McGraw, Jr. 

For a prior opinion of the U. S. District Court, Southern District of New York, see 
1950-1951 Trade Cases {] 62,812. 
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[Motion to File Supplemental Complaint and 
for Injunction] 


Bonny, District Judge [In full text except 
for omissions indicated by asterisks]: This is 
a motion for leave to file an amended and 
supplemental complaint and for a prelim- 
inary injunction in an action brought for 
three times the damage alleged to have been 
sustained by the plaintiff through the viola- 
tion by the defendants of the Sherman and 
Clayton Acts, and for a permanent injunc- 
tion restraining such violations. The first 
amended complaint alleges a conspiracy to 
restrain trade and competition and to mo- 
nopolize the electrical trade publishing field, 
including electrical appliances, radio, televi- 
sion and electronics. 


|Allege False Advertising Claims Used to 
Maintain a Monopoly| 


The proposed amended and supplemental 
complaint alleges that defendant publishing 
company deliberately publicized the false 
claims that reader interest surveys showed 
its trade magazines to be preferred above 
others in order to enable it to obtain exclu- 
Sive advertising contracts which it uses to 
achieve and maintain a monopoly position, 
and to decrease the prestige and advertising 
income of competing magazines, and partic- 
ularly to damage the competitive position of 
plaintiff's trade magazine “Radio and Tele- 
vision Retailing” in the radio-television trade 
publishing field. Plaintiff accordingly seeks 
a preliminary injunction, restraining the 
defendant company from distributing copies 
of the “Best Seller” advertisement published 
in the August, 1951 issue of defendant’s 
“Electrical Merchandising” magazine, and 
from using any contents thereof in the so- 
licitation of advertisements from manufac- 
turers, distributors and dealers of radio and 
television sets, and in the solicitation of 
subscriptions and from claiming that “Elec- 
trival Merchandising” has been the choice 
of radio-TV dealers year after year, that it 
is shown by an analysis of surveys to be the 
first choice of radio-TV dealers or that it 
was rated by radio-TV dealers as “their 
‘most useful’ trade publication.” 

* OK OK 


[Court Has Jurisdiction Over Amendment] 


Although this court would not have ju- 
risdiction over a separate cause of action for 
unfair competition, in view of the absence 
of diversity of citizenship (Eversharp, Inc. 
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v. Pal Blade Co., 182 F. (2d) 779, 780), the 
plaintiff contends that the proposed amend- 
ment should be allowed because there are 
allegations therein of acts in furtherance 
of the conspiracy to monopolize. See Hurn 
v. Oursler, 289 U. S. 238. Section 1338 (b), 
Title 28, U. S. C. A., expressly confers upon 
this court jurisdiction of an action asserting 
a claim in unfair competition when joined 
with a substantial and related claim under 
the copyright, patent and trade-mark laws, 
without making any reference whatsoever 
to claims under the antitrust laws. The ap- 
plication of the principle laid down in Hurn 
v. Oursler, 289 U. S. 238, is not affected 
thereby. 


[Motion to Amend and Supplement Granted] 


It is alleged that the facts in the proposed 
amendment took place or were not known 
until after the filing of the first amended 
complaint. In the proposed amendment, 
acts in furtherance of a conspiracy to mo- 
nopolize are alleged. The motion to amend 
and supplement paragraphs 22 (c), 22 (h), 
26 and the prayer for relief of the first 
amended complaint accordingly is granted. 
Rule 5’ (a)(d)) Paks Cive PR: 


[Plaintiff Has Not Lost Customers] 


It does not appear that the plaintiff has 
lost any customers, nor that any advertise- 
ment was diverted from plaintiff's magazine 
as a result of the representations, true or 
false, made by the defendant company. Nor 
does it appear that prohibiting the publica- 
tion of the representations and advertise- 
ments would result in an increase of 
advertisements in plaintiff's magazine which 
is only one of several in the highly com- 
petitive field of appliance, radio and televi- 
sion trade publications. 


[Motion for Preliminary Injunction Denied] 


Since the allegations of the complaint and 
the proposed amendment, and the affidavits 
and exhibits submitted on this motion do 
not disclose that the plaintiff individually 
has sustained or is threatened with irre- 
parable loss or damages immediately or dur- 
ing the pendency of the action, the motion 
for a preliminary injunction must be denied, 
whether it is sought on the ground of a 
violation of the antitrust laws (15 U. S. 
C. A., Sec. 26; Warner Bros. Pictures, Inc. 
v. Gittone, 110 F. (2d) 292; see Revere Cam- 
era Co. v. Eastman Kodak Co. [1948-1949 
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Trade Cases { 62,317], 81 F. Supp. 325, 330- 
331) or on the ground of unfair competition 
(Murray Hill Restaurant v. Thirteen Twenty 
One Locust, 98 F. (2d) 578; see California 
Apparel Creators v. Wieder of California,Inc., 
162 F. (2d) 893, 899-900; Eversharp, Inc. v. 


Cited 1952 Trade Cases 
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* OK OK 


[Motion Granted and Motion Denied] 


Motion for leave to file an amended and 
supplemental complaint is granted, and the 
motion for a preliminary injunction is de- 
nied. 


Pal Blade Co., supra, p. 781; Allen Mfg., Inc. 
v. Smith, 224 App. Div. 187, 192-193). 


[67,237] United States v. Schine Chain Theatres, Inc., et al. 


In the United States District Court for the Western District of New York. Civil 
Action No. 223. Filed January 22, 1952. 


Case No. 451 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Consent Decree—Modification of Prior Consent Decree—-Time To Dispose of Thea- 
tres Extended—Terms and Conditions of Dispositions—Upon the consent of the parties 
to an antitrust consent decree, an order is entered to extend the time in which a theatre 
circuit must dispose of motion picture theatres. In the disposition of the theatres, the 
theatre circuit is required to notify the public and real estate brokers that no reasonable 
offer will be refused; forbidden to change the playing policy of any theatre so as to 
reduce the revenues; forbidden to refuse any offer as unreasonable, if the offer, plus 
the profits of the particular theatre in question since a certain date would be considered 
a reasonable offer; forbidden to move up its playing policy of any of its theatres in 
certain towns, and forbidden to change its policies in such theatres where the change 
has the effect of adversely affecting the competition of an independent exhibitor; ordered 
to report in writing to the Department of Justice its progress in carrying out the product 
limitation provisions of the consent decree; permitted to lease a specified numbér of 
theatres in the event that it is not able to sell such theatres after first obtaining Court 
approval and on specified conditions; and permitted to sublet theatres which are held 
under a lease where it has used it best efforts to assign the lease and to secure a release 
from its obligation under such lease on specified conditions. 


See the Sherman Act annotations, Vol. 1, J 1530, 1560, 1580, 1590, 1610.3142, 1610.320, 
1610.3509, 1610.3520, 1610.4278, 1610.4482, 1610.457, 1610.458, 1610.6174. 


For the plaintiff: Philip Marcus, Washington, D. C., and George L. Grobe, United 
States Attorney, Buffalo, N. Y. 


For the defendants: Howard M. Antevil, Gloversville, N. Y. 


Modifying provisions of a consent decree entered in the U. S. District Court, Western 
District of New York, 1948-1949 Trade Cases {[ 62,447. For prior opinions in the same 
case, see 1948-1949 Trade Cases {[ 62,245, 1946-1947 Trade Cases {[ 57,518, 57,478, and 
1944-1945 Trade Cases § 57,413, 57,310, 57,309. 


Order these theatres and the other theatres re- 
[Additional Time Needed to Dispose quired to be disposed of under said judg- 
of Theatres] ment; it appearing that plaintiff has not 


Knicut, Chief Judge [Jn full text]: The 
defendants having represented to the plain- 
tiff and now representing to the Court that 
they have not sold theatres which they were 
required to sell by June 24, 1951 under the 
judgment entered against them on June 24, 
1949, as amended by subsequent order, and 
that they need more time to dispose of 


Trade Regulation Reports 


made a full examination of all the circum- 
stances with respect to alleged difficulties 
in disposing of said theatres, but it appear- 
ing to this Court that if the conditions 
hereinafter set forth are complied with, 
competition in Schine towns and the dis- 
position of theatres required to be Hepaed 
of will be facilitated. 


q 67,237 
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[Time To Dispose of Theatres Extended 
—Terms and Conditions | 


It is therefore hereby ordered and the 
time for Schine to dispose of theatres as 
provided for under the judgment is ex- 
tended until June 24, 1953 under the follow- 
ing terms and conditions: 


1. Schine shall dispose of, for motion 
picture purposes, all. of the theatres pres- 
ently undisposed of (except in Van Wert) 
no later than June 24, 1953, and shall dis- 
pose of at least one-third of such theatres 
no later than June 24, 1952, and shall dis- 
pose of at least two-thirds of such theatres 
no later than December 24, 1952. 


2. Promptly after the entry of this order, 
defendants shall notify the public and real 
estate brokers that no reasonable offer will 
be refused for the theatres. 


3. Schine shall not change the playing 
policy so as to reduce the revenues or 
otherwise reduce the revenue possibility of 
any theatre required to be disposed of. 

4. Schine shall not refuse any offer as 
unreasonable, if the offer, plus the profits 
of the particular theatre in question since 
June 24, 1951 would be considered a reason- 
able offer. 


5.-In the following towns, Auburn, Corn- 
ing, Geneva, Lockport, Oswego, Water- 
town, and Wooster, Schine shall not from 
the date of the judgment entered herein 
on June 24, 1949 and until June 24, 1953, 
or during the existence of a product limita- 
tion in any of the above towns provided 
for in pursuance of the judgment entered 
herein on June 24, 1949, whichever period 
shall be the longer, move up the playing 
policy of any of its theatres retained in said 
towns, and shall not change its policies in 
such theatres where the change has the 
effect of adversely affecting the competition 
of an independent exhibitor. In the event 
of a dispute as to whether a playing policy 
has been moved up or a change adversely 
affecting the competition of an independent 
exhibitor has taken place, the burden of 
proof shall be on the defendant to show the 
contrary. 


6. The provisions of Section II.2 of the 
Judgment entered herein on June 24, 1949 
shall continue to be applicable until De- 
cember 1, 1953 to the towns where such pro- 
visions have already been made applicable. 


7. Schine shall report in writing to the 
Department of Justice every six months 
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from the date herein its progress in carrying 
out the product limitation provisions of the 
Judgment. The failure of plaintiff to take 
any action upon receiving such reports shall 
not be deemed to prejudice plaintiff as to 
any action or position it may thereafter take 
in this or any other action. Sections II.2.a 
and b is hereby amended to add after “in 
any fiscal year” the phrase “and during any 
three months period within such year.” 


8. As to not exceeding one-half of the 
theatres presently required to be disposed 
of, in the event that Schine is unable to 
sell on reasonable terms its interest therein, 
Schine, upon application to the Court in 
any such case, and with the approval of the 
Court first obtained, may lease the same 
to a party not a defendant herein or owned 
or controlled by or affiliated with or related 
to a defendant herein; on condition, how- 
ever, that no such lease shall contain any 
rental provision based upon a share of the 
profits of the theatre covered by the lease 
or any other theatre; and further on condi- 
tion that Schine shall sell its interest in any 
such theatre so leased as soon thereaiter 
as it can do so upon reasonable terms, and 
in any event prior to the expiration of such 
lease. 


9. Any of the theatres which Schine is 
obligated to dispose of which is held under 
lease may be sublet by Schine in any case 
where Schine has used its best efforts to 
assign the lease and to secure a release by 
its landlord from its obligation under such 
lease in the event of an assignment of the 
lease by Schine and the landlord has been 
unwilling to agree to such a release, on 
condition that: 


(a) The subtenant is not a defendant 
in Equity Cause No. 223 or owned or 
controlled by or affiliated with or related 
to a defendant therein; 


(b) The sublease shall provide for no 
greater rental than is provided for in the 
master lease; 

(c) The sublease is for the entire re- 
mainder of.the term, less one day, of the 
master lease; 

(d) The sublease shall not permit Schine 
to participate in any way in the operation 
of the theatre subleased; 

(e) The sublease may not be forfeited 
for nonpayment of rent unless the sub- 
tenant is in arrears for more than a 
month’s rent and has failed to reduce 
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the amount of rental by which he is in 
arrears to a single month within 30 days 
after having been notified so to do by 
Schine; 

(f) The sublease may not be forfeited 
for failure to keep the premises in repair 
unless the landlord of Schine has threatened 
to declare a forfeiture of the master lease 
on account of such failure and the sub- 
tenant has not remedied the default in 
accordance with the requirements of the 
master lease after notification so to do 
by Schine; 


(g) Schine shall not renew or exercise 
any options to renew the master lease; 
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(h) In the event of forfeiture of the 
sublease, Schine shall either assign the 
lease or again sublet the theatre within 
60 days after such forfeiture; 


(1) The sublease shall provide that 
upon the subtenant securing a lease of the 
theatre property directly from the land- 
lord of Schine and an agreement on the 
part of such landlord to cancel the master 
lease, or upon the purchase by the sub- 
tenant of the landlord’s interest in the 
said property, the sublease and the master 
lease shall each automatically terminate 
and be of no further force or effect from 
the date of such automatic termination. 


[67,238] F.C. Russell Company v. Comfort Equipment Corporation. 
In the United States Court of Appeals for the Seventh Circuit. October Term and 


Session, 1951. No. 10407. Dated March 4, 1952. 


Appeal from the United States District Court for the Northern District of Illinois, 


Eastern Division. 


Sherman Antitrust Act 


Patents—Misuse of Patent as a Defense in Infringement Suit—Extension of Patent 
Monopoly to Non-Patentable Products.—A patentee of a combination storm and screen 
window, who sells such windows to distributors under a uniform sale and purchase agree- 
ment which provides that the distributor agrees to purchase “all materials necessary for 
the manufacture of special units, such as paint, screen cloth and miscellaneous items, class 
excepted,” from the patentee, and the distributor agrees to follow rigidly the patentee’s 
specifications covering the manufacture of such units, is not entitled to relief against an 
alleged patent infringer as the patentee has misused its patent. The provisions in the 
uniform agreement establish that the patentee is seeking by its method of doing business 
to force the distributors to buy non-patentable material to be used in the assembly and 
installation of its patented structure. 


See the Sherman Act annotations, Vol. 1, § 1270.101, 1270.501. 


For the plaintiff: William C. McCoy, John F. Pearne, and William C. McCoy, Jr., 
Cleveland, Ohio, and George N. Hibben, Chicago, [linois. 


For the defendant: Casper W. Ooms, 
Philadelphia, Pennsylvania. 


Chicago, Illinois, and Henry N. Paul, 


Before Major, Chief Judge, Durry and FINNEGAN, Circuit Judges. 


[Misuse of Patent Charged] 


In its answer Comfort Equipment Corpo- 
ration denies infringement. It also urges 
invalidity for lack of invention over the 
prior art, and charges misuse by plaintiff- 
appellant of the patent in suit. 


[Appeal from Judgment Order 
Dismissing Complaint] 


FINNEGAN, Circuit Judge [Jn full text ex- 
cept for omissions indicated by asterisks]: 
The plaintiff below, the F. C. Russell Com- 
pany, appeals from a judgment order of the 
United States District Court for the North- 
ern District of Illinois, Eastern Division, 
which dismissed its complaint charging 
Comfort Equipment Corporation with infringe- 
ment of Ensminger patent No. 2,262,670, 
and seeking injunctive and accounting relief. 


[Trial Court Finds Misuse of Patent] 


The District Court held the patent invalid 
as it represents a mere congregation of ele- 
ments which perform no new function or 
result in assembly; and, if valid, claims 
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3 and-10 of the patent would be infringed 
by defendant’s structure; and that Russell 
must be denied all relief because it has 
misused its patent. The opinion of the 
District Court, 97 Fed. Supp. 784, reviews 
the pertinent facts and principles of the law 
that impelled that court to dismiss the case. 


{Combination Storm and Screen Window 
Involved] 


The patent involved is for a combination 
storm and screen window. One of the 
objects of the patentee was to provide a 
combination which might be permanently 
installed and so constructed as to readily 
permit the removal, from within the build- 
ing, of glass panels used in the winter 
season and the insertion in lieu thereof of 
screen panels for summer use. A further 
object was to provide an arrangement which 
would permit installation of a single stand- 
ard size factory-made rigid frame that could 
be made to fit a range of sizes of window 
openings, such as distorted or out-of-square 
openings, and which, after installation, would 
be self-adjustable to the distortion, expan- 
sion, or contraction of the window aperture. 

* OK * 


[Trial Court's Finding on Misuse] 


On the issue of “misuse” the trial court 
found from competent evidence in the record: 


“Plaintiff is the largest manufacturer in 
the United States of combination storm 
windows, its sales amounting to almost 
ten per cent of the total sales in this field. 
It has sold more than five million units 
under the patent. Plaintiff has also built 
up one of the largest distributor organiza- 
tions in combination storm windows in 
the United States. The distributors are 
permitted and some have set up dealer 
organizations under uniform dealer agree- 
ments supplied by plaintiff to resell the 
windows. 


“Plaintiff sells the combination storm 
windows made under the patent to ‘its 
distributors under uniform agreements 
called ‘Sales and Purchase Agreement.’ 
Provision is also made in these agree- 
ments to supply ‘knock-down’ units or 
parts of the combination storm windows 
for assembly by the distributors. Also 
pursuant to these agreements, suggested 
uniform dealer-distributor agreements are 
furnished by plaintiff. 


“Pertinent provisions of these uniform 
‘Sales and Purchase Agreements’ are: 
Article IV. ‘Second Party shall at all 
times during the life of this agreement 
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use its best effort to promote the sales 
within the aforesaid territory. It will, at 
all times, display in its salesroom or office, 
suitable samples and displays of said 
windows for sales demonstration pur- 
poses. Second Party further agrees to 
maintain an adequate sales organization 
devoted exclusively to the sale of said 
windows, and further agrees not to mer- 
chandise or offer for sale any merchandise 
which would be competitive with any arti- 
cles, items or merchandise manufactured 
and/or distributed by the First Party, 
without the written approval of First 
Party. 

“The pertinent provision of the dealer- 
distributor agreements provides: 

Paragraph 2. ‘Dealer hereby accepts 
the franchise and agrees to make all sales 
hereunder in accordance with this agree- 
ment. Dealer further agrees to work and 
develop the aforementioned territory to 
the satisfaction of distributor, and not to 
sell any other storm windows.’ 

“These provisions constitute a misuse 
of plaintiff's patent. Each of these re- 
quirements separately constitutes a mis- 
use of the patent in suit.” 


[Distributor Agreements Bar Rehef— 
Trial Court] 


The trial court concluded that these pro- 
visions of the dealer and distributor agree- 
ments would disentitle plaintiff to relief 
even if the Ensminger patent involved were 
valid, relying on Morton Salt Co. v. Suppiger 
Co., 314 U. C. 488; and Mercoid Corp. wv. 
Mid-Continent Investment Co., [1944-1945 
TravEe Cases J 57,201], 320 U. S. 661. 


[Contention that Patent Itself Must be 
Misused] 


Appellant insists that the law of misuse 
of patents applies only in cases where the 
patent has been used as an instrument for 
restricting or promoting the manufacture, 
use or sale of things other than the patented 
invention. It claims that none of the agree- 
ments involved in the charge of misuse is 
a true patent license. It urges: 


“In every case cited by the defendant 
where misuse of the patent has been 
found, the patent itself was used in some 
way to suppress competition. Here 
that situation does not exist.” 


[Agreements Force Distributors To Buy 
Unpatented Material] 


In our judgment the provision under 
which the distributor agrees to purchase 
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“all materials necessary for the manufacture 
of special units, such as paint, screen cloth 
and miscellaneous items, glass excepted,” 
from the company, and the further provision 
that the distributor agrees to follow rigidly 
the company’s specifications covering the 
manufacture of such units, clearly establish 
that plaintiff is seeking to force distributors 
to buy non-patentable material from the 
plaintiff to be used in the assembly and 
installation of its patented structure. 


[Relief Denied Where Monopoly Extended 
to Unpatented Materials] 


Cited 1952 Trade Cases 
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was a contract or notice held to be in- 
operative, but on the broad ground that 
the owner of the patent monopoly, ignor- 
ing the limitation ‘inherent in the patent 
grant, sought by its method of doing 
business to extend the monopoly to un- 
patented material used in practicing the 
invention.” 


[Court Agrees With Conclusion of 
Trial Court] 


Again we are constrained to agree with 
the conclusion of the trial court. Of course, 
its finding and conclusion as to misuse in 
the case at bar is not critical or important 


since patent No. 2,262,670 is found invalid 
on other grounds. However, we express 
our conclusion on that issue in order to 
hasten the ending of this litigation. 


Mr. Justice Brandeis, speaking for the 
Supreme Court, said in Leitch Mfg. Co. vw. 
Barber Co., 302 U. S. on page 463: 


“.. . Lhe Court held in the Carbtice 


case, (283 U. S. 27) that the limitation [Judgment Affirmed] 
upon the scope or use of the patent which : pages ’ 
it applied was ‘inherent in the patent The judgment of the District Court is 


grant.’ It denied relief, not because there affirmed. 


[7 67,239] Automatic Canteen Co. of America v. Federal Trade Commission. 


In the United States Court of Appeals for the Seventh Circuit. No. 10239. October 
Term, 1951, January Session, 1952. Dated March 3, 1952. 


Petition for review of an order to cease and desist entered by the Federal Trade 
Commission. 


Clayton Antitrust Act and Robinson-Patman Price Discrimination Act 


Motion to Adduce Additional Evidence Denied—Presentation of New Theory of 
Defense Unwarranted.—In a suit based upon a Federal Trade Commission order prohibit- 
ing a buyer of candy products from knowingly inducing and receiving price discrimina- 
tions, petitioner’s motion for leave to adduce additional evidence is denied. The case 
was tried before the Federal Trade Commission on the theory that the Commission had 
the burden of proving absence of cost justification, and it was contended that the Com- 
mission failed to sustain that burden, hence it failed to prove its case, and for that reason 
petitioner simply refrained from introducing any evidence in defense. A reopening of 
the entire proceeding in order to enable the buyer to have a new hearing on the theory that 
there were reasonable grounds for its failure to adduce additional evidence because it 
proceeded before the Commission on the theory that there was no rational connection 
between the proven fact of receipt of price differentials and the presumption that such 
differences were unlawful and that the petitioner knew this fact, is not warranted under 
Section 11 of the Clayton Antitrust Act which authorizes the court to order such additional 
evidence to be taken before the Commission if it is shown “that such additional evidence 
is material and that there were reasonable grounds for the failure to adduce such evidence 
in the proceedings before the Commission.” Failure to offer any evidence, relying upon 
a theory of defense subsequently held to be without merit, and failure to find “reasonable 
grounds for the failure to adduce such evidence in the proceeding before the Commis- 
sion” justify the denial of such a motion. 

See the Clayton Act annotations, Vol. 1, { 2023.742, 2031, and the Robinson-Patman 
Act annotations, Vol. 1, J 2217.12. 

For the petitioner: L. A. Gravelle, Edward F. Howrey, Washington, D. C.; J. Arthur 
Friedlund, Emil N. Levine, Elmer M. Leesman, Chicago, Il. 
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For the respondent: W. Tf. Kelley, James W. Cassedy, Washington, D. C. 


Petition for rehearing and motion to adduce additional evidence denied in FTC 
Dkt. 4933. For a prior opinion in the Court of Appeals, Seventh Circuit, see 1952 Trade 


Cases {| 67,211. 


Before KERNER, Durry, and Linpiey, Circuit Judges. 


[Petition for Rehearing | 


KERNER, Circuit Judge [Jn full text]: 
After the entry of our decision affirming the 
order of the Federal Trade Commission and 
granting its cross petition to enforce, peti- 
tioner filed petition for rehearing and a 
motion for leave to adduce additional evi- 
dence under §11 of the Clayton Act, 15 
LOVES (Gara\e 


[Taking of Additional Evidence Under 
Section 11 of Clayton Act] 


Section 11 authorizes the court to order 
such additional evidence to be taken before 
the Commission if the movant “shall show 
to the satisfaction of the court that such 
additional evidence is material and that 
there were reasonable grounds for the fail- 
ure to adduce such evidence in the proceed- 
ings before the Commission.” 


{Nature of Additional Evidence} 


The evidence petitioner now seeks to add 
to the record is intended to show that if the 
Robinson-Patman Act requires a buyer to 
prove its seller’s cost justification, the stat- 
ute imposes so heavy a burden on it as to 
amount to a deprivation of due process 
because such proof is not available or is 
impossible. 


[Grounds for Petitioner’s Motion] 


As grounds for its motion petitioner 
asserts that (1) the evidence is material 
in that this court held that the defense of 
lack of due process was not available to 
petitioner because it failed to come forward 
with evidence pertaining thereto; and (2) 
that there were reasonable grounds for 
failure to adduce it because it proceeded on 
the theory that there was no rational con- 
nection between the proven fact of receipt 
of price differentials and the presumption 
that (a) such differentials were unlawful 
and (b) petitioner knew this fact. 


[New Hearing Based on Adverse 
Decision Rejected] 


We find no merit in petitioner’s motion. 
It tried its case before the Commission on 
the theory that the Commission had the 
burden of proving absence of cost justifica- 
tion, and it contended that the Commis- 
sion failed to sustain that burden, hence 
that it failed to prove its case, and for that 
reason petitioner simply refrained from in- 
troducing any evidence in defense. What 
it is now asking for is, in effect, to have 
the entire proceeding reopened in order to 
enable it to have a new hearing on a new 
theory of defense after it has had an ad- 
verse decision as to the theory originally 
relied upon in full and fair hearing before 
the Commission, and review of all issues 
raised on the record as made in that hear- 
ing. We think §11 was not intended for 
any such purpose. This was not the “mere 
omission of some step, which has escaped 
the attention of both parties” referred to 


in Kelly v. U. S., 300 U. S. 50, 54, cited by 


petitioner. There is considerable difference 
between the failure to authenticate a record, 
the situation in that case, and the failure 
to offer any evidence, relying upon a theory 
of defense subsequently held to be without 
merit. We find no such “reasonable grounds 
for the failure to adduce such evidence in 
the proceeding before the Commission” as 
would justify the granting of the motion. 


[Petition for Rehearing Denied| 


With respect to the petition for rehear- 
ing, we find that it presents no questions 
which were not fully considered by us in 
our original review of the petition and cross 
petition. 


[Motion to Adduce Additional 
Evidence Denied| 


Petition for rehearing and motion to 
adduce additional evidence denied. 
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[| 67,240] Motion Picture Advertising Service Co., Inc. v. Federal Trade Commission. 


In the United States Court of Appeals for the Fifth Circuit. No. 13493. 


February 21, 1952. 


Petition to review order of the Federal Trade Commission, sitting at Washington, 


se 


Dated 


Federal Trade Commission Act 


Petition for Review—Exclusive-Screening Contracts Lawful—Order Set Aside.— 
A Federal Trade Commission order restraining a producer and distributor of advertising 
film from entering into exclusive-screening contracts with motion picture theatres if the 
agreements extend for a period exceeding one year, is set aside and the complaint is dis- 
missed. The Commission concluded that the entry into exclusive-screening contracts with 
exhibitors for longer periods than one year is not an undue restraint on competition, the 
record showed there is free and open competition among the distributors to secure such 
agreements, and the Commission also concluded that exclusive agreements are not unfair 
or illegal in themselves, but are necessary for the operation of the business. Since available 
space and time for advertisements on the screen of motion picture exhibitors are severely 
limited, and with the business of distributors, by its nature, making it necessary that they 
have an assured outlook for a reasonable time for the screening of prospective advertise- 
ments, petitioner’s method of soliciting and obtaining exclusive contracts with exhibitors 
for longer periods than one year is not unfair or unreasonable but desirable and necessary 
for good business practices and prudent management. 

Although petitioner’s solicitation and obtaining of exclusive theatre screening agree- 
ments are methods of competition in commerce, the issuance of the Federal Trade Com- 
nussion order is not justified since the proof failed to establish (1) that the screening 
agreements were unfair: or (2) that their prohibition would be in the public interest. The 
jurisdiction of the Federal Trade Commission rests on the prerequisities: (1) that the 
methods complained of are unfair; (2) that they are methods of competition in commerce, 
and (3) that a proceeding by the Commission to prevent the use of the methods appear to 
be in the interest of the public. 


See the Federal Trade Commission Act annotations, Vol. 2, § 6125.155, 6125.175, 


6385.23. 
For appellant: Louis L. Rosen, New Orleans, La. 


For appellee: J. B. Truly, Jno. W. Carter, W. T. Kelley, General Counsel, and James 
W. Cassedy, Assistant General Counsel, Federal Trade Commission, Washington, D. C. 


Setting aside Federal Trade Commission cease and desist order in Dkt. 5498. 


Before Hoi_MES, Boran, and Strum, Circuit Judges. 


[Nature of Action| 


Hoimes, Circuit Judge [Jn full text]: 
This is a proceeding under Section 5 of the 
Federal Trade Commission Act, 15 U. S. C. 
41, wherein the petitioner is charged with 
engaging in unfair methods of competition 
in commerce by entering into long-time ex- 
clusive screening agreements. The defense 
is, first, a plea of res judtcata and, second, a 
denial that the alleged exclusive agreements 
have a tendency or effect unduly to lessen, 
restrain, suppress, or injure, competition in 
the distribution or exhibition of advertising 
films in motion picture theatres. The plea 
of res judicata was overruled by the Com- 
mission, and the case tried upon its merits. 


Trade Regulation Reports 


[Unfair Methods of Competition Charged | 


There is no charge in the complaint of 
any combination or conspiracy; the sole 
charge is that the petitioner, individually, 
has been guilty of an unfair method of com- 
petition within the intent and meaning of 
the act. The Commission found the peti- 
tioner guilty as charged, and ordered it to 
cease and desist in the future from entering 
into theatre screening agreements for a'term 
in excess of one year; and also to discon- 
tinue in operation or effect any exclusive 
theatre screening provisions in existing con- 
tracts when the unexpired term thereof ex- 
tended for a period of more than one year 
from the date of the service of the cease and 
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desist order. Three separate and similar 
complaints were issued at the same time 
against three other corporations engaged 
in the same business. The cases were tried 
together under a stipulation that need not 
be fully stated here, but that was intended 
to avoid the necessity of having certain 
witnesses repeat their testimony. 


[Screening Agreements Extend for One Year 
or More] 


Passing the question of res judicata, we 
proceed to a consideration and determina- 
tion of the case on its merits. In the con- 
duct of its business, the respondent enters 
into written screening agreements with ex- 
hibitors for a maximum period of five years, 
the majority being written for terms of one 
year or two years. About 25 per cent of 
petitioner’s screening agreements are for a 
period of five years. These agreements 
provide that the exhibitor shall properly dis- 
play advertising films supplied by petitioner, 
return such films at the end of the screening 
period, and that the petitioner will pay the 
exhibitor each month for screening as desig- 
nated in the contract. A substantial number 
of the contracts provide that the exhibitor 
will display only advertising films furnished 
by petitioner, except slides for charitable or 
governmental organizations or announce- 
ments of the theatre’s coming attractions. 
The available space for screening advertise- 
ments is limited, as only about 60 per cent 
of the theatres accept film advertising; in 
addition, theatre patrons resent the showing 
of too much of this character of advertising, 
and thus impose economic barriers on the 
amount that may be run. The time con- 
sumed that will be tolerated by the public 
is said to be from three to six minutes, or 
from two to four per cent of the time con- 
sumed by the show. 


[Commission’s Conclusions] 


The Commission concluded that an ex- 
clusive screening agreement for a period of 
one year was not an undue restraint on com- 
petition, but that such agreement for a 
longer period should be prohibited. The 
record shows that there is free and open 
competition among the distributors to se- 
cure such agreements, and that, from the 
beginning of the industry, distributors have 
sought and obtained exclusive screening 
agreements. The Commission having de- 
termined that exclusive agreements are not 
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unfair or illegal per se but are necessary for 
the operation of the business, we are con- 
fronted with preponderating testimony that 
no prudent person would invest sufficient 
capital in the business without assurance of 
exclusive screening space for a longer period 
than one year; and that theatres themselves 
frequently demand guaranties for a longer 
period, or otherwise refuse to exhibit motion 
picture advertisements. As pointed out by 
the dissenting member of the Commission, 
the prohibition runs to the length of the 
lease rather than to its terms. We quote 
further from the dissent as follows: 


“To understand the subject of this liti- 
gation one must know what trailer ads 
are because we are here concerned with 
the leasing of screen time in theatres for 
the exhibition of respondent’s trailer ads. 

Generally, people believe any form 
of advertising i in a place of amusement is 
a bore and ought to be done away with. 
The small theatre owner benefits from 
trailer ads. He is paid to show them. 
Features, news reels, and shorts, cost him 
money. However, trailer ads actually re- 
verse the flow of film money back into 
his own till. 


“The order in this case prohibits the 
trailer ad maker from leasing screen time 
from a theatre owner for a greater period 
than one year. If we could do this, it 
might be a great favor to audiences. 
Unfortunately, the privilege of boring the 
public for pay is a theatre owner’s in- 
alienable right, provided he doesn’t carry 
the thing too far. 


“People know trailer ads help eke out 
an existence for the small exhibitor. It’s 
sort of a subsidy to keep the marginal 
operator alive. This is why audiences in 
small towns and communities sit quietly 
every night whilst the community theatre 
parades a variety of commercial plugs 
across the screen. 


“T do not believe we should prohibit 
a theatre owner from leasing exclusive 
space in his lobby, his basement, his roof 
or even on his screen for as long as he 
wants, provided the subject matter of the 
ad is legal. Yet that is in actual effect 
what the order here does. It restricts one 
class of persons (trailer ad distributors) 
from buying what another class (theatre 
owners) may want to sell, namely a lease 
for more than one year.... As I pointed 
out at the beginning, trailer ads are a 
source of income to small theatres. The 
large and powerful movie house disdains. 
to use such films. As a consequence, any 
restriction on the right to lease screen 
time affects only small businessmen. For 
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them, it may be that portion of income 
which represents the difference between 
profit and loss. I think the question as 
to whether a long or short lease is the 
better should be left to the judgment of 
the small businessman. At least I would 
like him to have the privilege of choice. 
Nowhere in our 43 volumes of decisions 
can I find where we have held a one- 
year lease was legal but that the same 
lease for a longer period was an unfair 
act or practice in commerce... . 


“When the Federal Trade Commission 
gets into determining how long an ad 
taker’s lease shall run, we open up an 
astonishing new field of activity for us 
and one that we might well wish our- 
selves out of before we hear the end of it. 


“On the one hand we have litigation 
against a can company doing a fifth of a 
billion dollars worth of business a year 
(the biggest in the world), and controlling 
over 46 per cent of the ‘competition’ -(if 
such it be) in the sale of cans. [United 
States v. American Can Co., 87 Fed. Supp. 
18.] The majority opinion written to apply 
to the four companies sued states: ‘The 
total number of exclusive agreements held 
by respondents in the aggregate approxi- 
mated 75% of total number.’ To carry 
this reasoning a step further, if the F. T. C. 
had sued all the film ad companies we 
could justify anti-monopoly orders against 
a tyro with two dollars worth of annual 
business on the grounds that he with all 
all others approximated 100% of the total 
industry.” 


[What Constitutes Unfair Competition 
Determined by Court} 

It is self-evident, we think, that the thea- 
tre owner is entitled to choose his own 
distributor, and to sell, assign, lease, or give, 
his space for any purpose that he sees fit, 
subject to the police power of the state or 
federal government. In the instant case, 
because a large number of these films are 
transported in interstate commerce, the con- 
stitutional power of the United States to 
regulate commerce, and the statutes enacted 
in pursuance thereof, govern our decision. 
The ultimate determination of what consti- 
tutes unfair competition is for the court, 
not for the Commission; and the same rule 
must apply when the charge is that leases, 
sales, agreements, or understandings, sub- 
stantially lessen competition or tend to cre- 
ate a monopoly. Federal Trade Commission 
v. Curtis Publishing Co., 260 U. S. 568-580. 
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[Court Retains Power To Decide Case| 


The court must inquire whether the Com- 
mission’s findings of fact are supported by 
substantial evidence; if so, they are con- 
clusive; but as the statute grants jurisdiction 
to this court to affirm, modify, or set aside, 
any order of the Commission, it is our duty 
to examine the whole record; and, if from 
all the facts as found by the Commission, 
it clearly appears that no additional fact- 
findings are necessary and that, in the inter- 
est of justice, the controversy should be 
decided without further delay, the court has 
full power under the statute to decide the 
case and to affirm, modify, or set aside the 
order under review. 15 U. S. C. A. 45 (c). 
Cf. Universal Camera Corp. v. N. L. R. B., 
340° US SH 474, 7S) Ci i456) 959s Eds 


[Requisites to Issuance of Order Absent] 


The petitioner’s solicitation and obtaining 
of exclusive theatre screening agreements 
are methods of competition in commerce, 
but the proof has failed to establish that 
they are unfair or that their prohibition 
would be in the public interest. Thus there 
are absent two distinct prerequisites to the 
power of the Commission to issue its order 
in this case to cease and desist. Cf. Federal 
Trade Commission v. Raladam Company, 283 


U. S. 643, 646, 648. 
[Role of Film Distributor] 


In another aspect, we have here a con- 
tract of agency, and our decision is governed 
by Federal Trade Commission v. Curtis Pub- 
lishing Co., 260 U. S. 568. In a strict legal 
sense, the theatre owners and operators 
have not sold or leased the petitioner any 
screening space, nor granted it any easement 
thereto; they are not the lessors or vendors 
of anything; it is the distributor who fur- 
nishes the films by bailment to the exhibitor. 
It is different from an easement for an 
advertisement on a lot or building where 
the sign is erected by the advertiser, and 
the owner merely grants the right to put it 
there. Here the distributor has no right to 
enter the theatre and operate the machine 
or display the advertisements; he has a 
contract for personal services, which the 
exhibitor is obligated to perform. The ex- 
hibitor agrees properly to display the ad- 
vertisements at the rates and as provided 
in the screening agreement; and, with the 
exceptions stated, not to display any adver- 
tising films other than those furnished by 
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the distributor. In other words, the exhibi- 
tor agrees to perform a specified service, 
for a stated period, at an agreed rate of 
compensation, and not to undertake the 
same service for any other distributor dur- 
ing the same period. 


[Consideration of Public Interest] 


If it appears at any time in the course of 
a proceeding such as this that it is not in 
the public interest, the Commission should 
dismiss the complaint. If the Commission 
fails to do it, “the court should, without 
inquiry into the merits, dismiss the suit.” 
Federal Trade Commission v. Klesner, 280 
U. S. 19, 30, 68 A. L. R. 838, 846. We have 
not exercised this power but have decided 
the case on its merits, though it does not 
appear to be in the public interest to in- 
crease the number or amount of advertise- 
ments of this character. The Federal Trade 
Commission Act was not passed to protect 
private rights, and it did not enlarge or 
change the definition of unfair methods of 
competition as laid down by the courts prior 
to its enactment. Federal Trade Commission 
v. Klesner, supra. 


[Legitimate Business Operations Supported 
by Evidence] 


Let the business of petitioner be legiti- 
mate; let its method of conducting it be 
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open, honest, without substantial monopo- 
listic tendency, and free from deceptive acts 
and practices; all of which is presumed to 
be true, and which presumption is not re- 
butted by the evidence: then no means that 
are just, truthful, reasonable, and requisite 
to the successful operation of the business, 
are unfair methods of competition in com- 
merce in violation of the Federal Vrade 
Commission Act. 


[Order Set Aside—Complaint Dismissed} 


Therefore, with available space and time 
for advertisements on the screen of motion- 
picture exhibitors severely limited, and with 
the business of distributors, by its nature, 
making it necessary that they have an as- 
sured outlet for a reasonable time for the 
screening of their prospective advertise- 
ments, we conclude that petitioner’s method 
of soliciting and obtaining exclusive con- 
tracts with exhibitors for longer period than. 
one year was not unfair or unreasonable, 
but was rendered desirable and necessary 
by good-business acumen and ordinarily 
prudent management. Consequently, the 
cease and desist order of the Commission 
is set aside and the complaint dismissed. 
Goldberg v. Tri-State Theatre Corp., 126 F. 
(2) 26; United States v. Western Union Tele- 
graph Co., 53 Fed. Supp. 377; State For Use 
of Independence County v. Tad Screen Adver- 
tising Co., 133 S. W. (2) 1. 


It is so ordered. 


Far East Conference, United States Lines Company, States Marine 


Corporation, et al. v. United States and Federal Maritime Board. 
In the Supreme Court of the United States. No. 15, Misc. October Term, 1951. Dated 


March 10, 1952. 


On writ of certiorari to the United States District Court for the District of New Jersey. 


Case No. 938 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act and Shipping Act 


Sherman Antitrust Act as Applied to Steamship Carriers—Government Complaint 
Against Carriers Alleging Antitrust Violations—Jurisdiction of Federal District Court 
to Pass on Merits of Complaint—Exclusive Primary Jurisdiction in Administrative Agency. 
—A federal district court cannot pass on the merits of a Government complaint charging 
that an association of steamship carriers and its members violated the Sherman Antitrust 
Act when they, operating in concert under a conference agreement approved by the Shipping 
Board, established one fixed rate for shippers who agree to use exclusively the ships of 
conference members and established a higher fixed rate for shippers who do not bind 
themselves to use exclusively the ships of conference members. The Maritime Board’ 
first must pass upon the question. The Government must file a complaint under the 
Shipping Act with the Maritime Board as the matter is within the exclusive primary 
jurisdiction of that administrative agency since the case raises issues of fact not within the 
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conventional experience of judges and the’ case requires the exercise of administrative 
discretion for which the Maritime Board was created by Congress. The agency which 
was created for the purpose of regulating the subject matter should not be passed over. 
Since the case involves questions within the general scope of the Maritime Board’s juris- 
diction and no purpose will be served by holding the case in abeyance in the district 
court while the proceeding before the Board is being pursued, the antitrust complaint 


is dismissed. 


See the Federal Laws annotations, Vol. 1, {671; Sherman Act annotations, Vol. 1, 


{ 1021.456, 1610.101, 1610.2331. 


For the petitioners: Josiah Stryker, Newark, New Jersey, for Isthmian Steamship 
Co.; John Milton, Jersey City, New Jersey, and Elkan Turk, New York, New York, for 


petitioners other than Isthmian Steamship Co. 


For the respondent: Philip B. Perlman, Solicitor General; H. G. Morison, Assistant 
Attorney General; and Charles H. Weston and J. Roger Wollenberg, Special Assistants 


to the Attorney General. 


Reversing a judgment of the U. S. District Court, District of New Jersey, 1950-1951 


Trade Cases {| 62,787. 


[Government Sought To Enjoin Rate 
System as Violative of 
Antitrust Laws] 


Mr. Justice FRANKFURTER delivered the 
opinion of the Court [Jn full text]: This is 
a suit in the District Court for New Jersey 
to enjoin violations of the Sherman Law.’ 
20, State 72095 UA SG S8il anda2s ihe 
defendants were the Far East Conference, 
a voluntary association, and its constituent 
members, steamship companies engaged in 
what is known as the “outbound Far East 
trade.” The Conference was organized in 
1922, and the Conference Agreement under 
which it operates was approved by the United 
States Shipping Board,’ exercising authority 
under the Shipping Act of 1916, as amended.* 
Under this Agreement there has been estab- 
lished a dual system of rates, called the con- 
tract and noncontract rate system.* Shippers 
who agreed to use exclusively bottoms of 
Conference members paid one rate; those 
who did not bind themselves by such exclu- 


sive patronage contract paid a fixed higher 
rate. Shippers who adhered to the exclu- 
Sive patronage contract were not tied to a 
particular carrier; they were free to choose 
among Conference carriers. The Confer- 
ence members, however, were obligated to 
supply facilities sufficient to handle freight 
destined for the Far East. This system of 
two levels of freight rates constituted the 
gravamen of the Government’s suit. 


[Trial Court Denies Motion to Dismiss 
the Complaint | 


Admitting the dual-rate system, the de- 
fendants justified on the merits but moved 
that the complaint be dismissed on the 
ground that the nature of the issues required 
that resort must first be had to the Federal 
Maritime Board before a District Court 
could adjudicate the Government’s com- 
plaint. The Board, as intervenor, joined in 
this motion. It was denied by the District 
Court [1950-1951 Trapr Cases § 62,787], 94 


1 The jurisdiction of the District Court was 
based on § 4 of the Sherman Law: ‘‘The several 
district courts of the United States are invested 
with jurisdiction to prevent and restrain viola- 
tions of sections 1-7 of this title a 26 Stat. 
209, 15 U. S. C. § 4. 

2 Section 3 of the Shipping Act of 1916 created 
the Shipping Board. 39 Stat. 728, 729. Through 
several steps its functions have come to its 
present successor, the Federal Maritime Board. 
By Executive Order No. 6166, June 10, 1933, 
§ 12, its functions were transferred to the United 
States Shipping Board Bureau in the Depart- 
ment of Commerce. In 1936 Congress created 
the United States Maritime Commission, 49 Stat. 
1985, 1987, 46 U. S. C. § 1114; and in 1950 the 
present Federal Maritime Board was established. 
Reorganization Plan No. 21 of 1950, 15 Fed. 
Reg. 3178-3180. 
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339 Stat. 728, 46 U. S. C. § 801 et seq. 

4 The irrelevance of the failure to file the rates 
themselves with the Board was laid bare in 
United States Navigation Co. v. Cunard Steam- 
ship Co., 284 U.S. 474, 486-487: 

“Tf there be a failure to file an agreement 
as required by § 15, the board, as in the case 
of other violations of the act, is fully author- 
ized by § 22, supra, to afford relief upon the 
complaint or upon its own motion. Its orders, 
in that respect, as in other respects, are then. 
under § 31, for the first time, open to a judicial 
proceeding to enforce, suspend or set them 
aside in accordance, generally, with the rules 
and limitations announced by this court in re- 
spect of like orders made by the Interstate 
Commerce Commission.” 
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F. Supp. 900, and we brought the case here, 
under § 262 of the Judicial Code, 28 U.S. C. 
§ 1651 (a), because there are in issue im- 
portant questions regarding the relation be- 
tween the Sherman Law and the Shipping 


Acta s4 ZU Soule 


[Cunard Case Controlling—Maritime 
Board Has Primary Jurisdiction] 


At the threshold we must decide whether, 
in a suit brought by the United States to 
enjoin a dual-rate system enforced in concert 
by steamship carriers engaged in foreign 
trade, a District Court can pass on the 
merits of the complaint before the Federal 
Maritime Board has passed upon the ques- 
tion. We see no reason to depart from 
United States Navigation Co. v. Cunard Steam- 
ship Co., 284 U. S. 474. That case answers 
our problem. ‘There a competing carrier 
invoked the Antitrust Acts for an injunction 
against a combination of carriers in the 
North Atlantic trade which were alleged to 
operate a dual-rate system similar to that 
here involved. The plaintiff had not previ- 
ously challenged the offending practice be- 
fore the United States Shipping Board, the 
predecessor in authority of the present Mari- 
time Board. This Court sustained the two 
lower courts. 39a 2deZ045 (Ds GaSe: 
Ne Ys) Mand SORES 2desse (GaAce Zam Cin): 
dismissing the bill because initial considera- 
tion by the Shipping Board of the circum- 
stances in controversy had not been sought. 
After a detailed analysis of the provisions 
of the Shipping Act and their relation to the 
construction theretofore given to the Inter- 
state Commerce Act, this was the conclu- 
sion: 

“The [Shipping] act is restrictive in its 
operation upon some of the activities of 
common carriers by water, and permissive 
in respect of others. Their business in- 
volves questions of an exceptional charac- 
ter, the solution of which may call for 
the exercise of a high degree of expert 
and technical knowledge. Whether a given 
agreement among such carriers should be 
held to contravene the act may depend 
upon a consideration of economic rela- 
tions, of facts peculiar to the business or 
its history, of competitive conditions in 
respect of the shipping of foreign coun- 
tries, and of other relevant circumstances, 
generally unfamiliar to a judicial tribunal, 
but well understood by an administrative 
body especially trained and experienced in 
the intricate and technical facts and usages 
of the shipping trade; and with which 
that body, consequently, is better able to 
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deal. Compare Chicago Board of Trade 
v. United States, 246 U. S. 231, 238; United 
States v. Hamburgh-American S. S. Line, 
216 Fed. 971. 

“A comparison of the enumeration of 
wrongs charged in the bill with the pro- 
visions of the sections of the Shipping Act 
above outlined conclusively shows, with- 
out going into detail, that the allegations 
either constitute direct and basic charges 
of violations of these provisions or are 
so interrelated with such charges as to be 
in effect a component part of them; and 
the remedy is that afforded by the Ship- 
ping Act, which to that extent supersedes 
the antitrust laws. Compare Keogh v. Chi- 
cago & N. W. Ry. Co., supra [260 U. S. 
156], at p. 162. The matter, therefore, 
is within the exclusive preliminary juris- 
diction of the Shipping Board. The scope 
and evident purpose of the Shipping Act, 
as in the case of the Interstate Commerce 
Act, are demonstrative of this conclusion.” 
284 U. S. 474, 485. 


[Agency Better Equipped than Courts] 


The Court thus applied a principle, now 
firmly established, that in cases raising issues 
of fact not within the conventional experience 
of judges or cases requiring the exercise of 
administrative discretion, agencies created 
by Congress for regulating the subject mat- 
ter should not be passed over. This is so 
even though the facts after they have been 
appraised by specialized competence serve 
as a premise for legal consequences to be 
judicially defined. Uniformity and consist- 
ency in the regulation of business entrusted 
to a particular agency are secured, and the 
limited functions of review by the judiciary 
are more rationally exercised, by preliminary 
resort for ascertaining and interpreting the 
circumstances underlying legal issues to 
agencies that are better equipped than courts _ 
by specialization, by insight gained through 
experience, and by more flexible procedure. 


[Complementary Roles of Courts and 
Agencies] 


It is significant that this mode of accom- 
modating the complementary roles of courts 
and administrative agencies in the enforce- 
ment of law was originally applied in a 
situation where the face of the statute gave 
the Interstate Commerce Commission and 
the courts concurrent jurisdiction. “The 
pioneer work of Chief Justice White” in 
Texas & Pacfiic R. Co. v. Abilene Cotton Oil 
Co., 204 U. S. 426, as his successor charac- 
terized it, 257 U. S. XXVI, was one. of 
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those creative judicial labors whereby modern 
administrative law is being developed as part 
of our traditional system of law. In this 
case we are merely applying the philosophy 
which was put in memorable words by Mr. 
Justice (as he then was) Stone: 


“cr 


. court and agency are not to be 
regarded as wholly independent and un- 
related instrumentalities of justice, each 
acting in the performance of its prescribed 
statutory duty without regard to the ap- 
propriate function of the other in securing 
the plainly indicated objects of the statute. 
Court and agency are the means adopted 
to attain the prescribed end, and so far 
as their duties are defined by the words 
of the statute, those words should be 
construed so as to attain that end through 
coordinated action. Neither body should 
repeat in this day the mistake made by 
the courts of law when equity was strug- 
gling for recognition as an ameliorating 
system of justice; neither can rightly be 
regarded by the other as an alien intruder, 
to be tolerated if must be, but never to 
be encouraged or aided by the other in 
the attainment of the common aim.” 
United States v. Morgan, 307 VU. S. 183, 
191. 


[Cunard Case Applicable Although Private 
Party Commenced Action] 


The sole distinction between the Cunard 
case and this is that there a private shipper 
invoked the Antitrust Acts and here it is 
the Government. This difference does not 
touch the factors that determined the Cunard 
case. The same considerations of adminis- 
trative expertise apply, whoever initiates the 
action. The same Antitrust Laws and the 
same Shipping Act apply to the same dual- 
rate system. To the same extent they define 
the appropriate orbits of action as between 
court and Maritime Board. 


[Umited States as a “Person” Under 
Shipping Act] 


But the Government argues that it should 
not be forced to go first to the Board be- 
cause the United States may not be deemed 
a “person” who under § 22 of the Shipping 
Act may file a complaint with the Maritime 
Board.= Surely the large question here in 
issue ought not to turn on such a debating 
point. It is almost frivolous to suggest that 
the Maritime Board would deny standing to 
the United States as a complainant. The 
Board has consistently treated the United 
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States as a “person” within its rule for inter- 
vention. We ought not to dally longer with 
this objection, considering the fact that the 
United States, as a matter of common knowl- 
edge, is today one of the largest shippers 
in the Far East trade. The matter seems 
to be disposed of by United States v. Inter- 
state Commerce Commission, 337 U. S. 426, 
430 et seqg., involving similar provisions of 
the Interstate Commerce Act. 


[Government Complaint Dismissed— 
Court Action Not Stayed] 


Having concluded that initial submission 
to the Federal Maritime Board is required, 
we may either order the case retained on 
the District Court docket pending the 
Board’s action, General American Tank Car 
Corp. v. El Dorado Terminal Co., 308 U. S. 
422, 432-433; El Dorado Oil Works v. United 
States, 328 U. S. 12, 17; see United States v. 
Interstate Commerce Commission, supra, at 
465, n. 12, or order dismissal of the pro- 
ceeding brought in the District Court. As 
distinguished from the situation presented 
by the first El Dorado case, supra, which was 
a contract action raising only incidentally 
a question proper for initial administrative 
decision, the present case involves questions 
within the general scope of the Maritime 
Board’s jurisdiction. Shipping Act of 1916, 
SSA 5) 839. State 7260730. 40m UemoenG, 
§§ 812, 814. An order of the Board will be 
subject to review by a United States Court 
of Appeals, with opportunity for further re- 
view in this Court on writ of certiorari. 
Pub. L. No. 901, 8lst Gong, 2d Sess. §§'2; 
10, 64 Stat. 1129, 1132. If the Board’s order 
is favorable to the United States, it can be 
enforced by process of the District Court on 
the Attorney General’s application. 39 Stat. 
728, 737, 46 U. S. C. § 828. We believe that 
no purpose will here be served to hold the 
present action in abeyance in the District 
Court while the proceeding before the Board 
and subsequent judicial review or enforce- 
ment of its order are being pursued. A 
similar suit is easily initiated later, if appro- 
priate. Business-like procedure counsels that 
the Government’s complaint should now be 
dismissed, as was the complaint in United 
States Navigation Co. v. Cunard Steamship 
Co., supra. 

[Judgment Reversed] 


The judgment of the District Court must 
be reversed. 


5 39 Stat. 728, 736, 46 U.S. C. § 821. 


Trade Regulation Reports 


q 67,241 


67,362 


Mr. Justice CLark took no part in the 
consideration or decision of this case. 


[Dissenting Opinion] 


Mr. Justice Doucias, with whom Mr. 
Justice BLAcK concurs, dissenting. 


[Activities Alleged Not Within 
Shipping Act] 


The Shipping Act would have to be 
amended for me to reach the result of the 
majority. The Conference agreement, ap- 
proved by the Board in 1922, provides for 
the adoption by the Conference of a tariff 
of rates and charges. It states that there 
shall be no unjust discrimination against 
shippers and no rebates paid to them. There 
is no provision in the agreement for dual 
rates—no arrangement for allowing one rate 
to shippers who give all their business to 
the members and for retaliations against 
non-subscribing shippers by exacting from 
them a higher rate. Nevertheless petitioners 
have prescribed this dual rate system for the 
purpose of barring from the outbound Far 
East trade steamship lines that are not mem- 
bers of the combination, At least these are 
the facts if we are to believe the allegations 
of the complaint, as we must on the motion 
to dismiss. 


[Board Has Not Expressly Approved of 
Dual Rate System—No Antitrust 
Exemption] 


li the Board had expressly approved the 
dual rate system, and the dual rate system 
did not violate the Shipping Act, then there 
would be immunity from the Sherman Act, 
since § 15 of the Shipping Act, 39 Stat. 733, 
as amended, 46 U. S. C. $814, gives the 
Board authority to approve agreements fix- 
ing or regulating rates, in effect makes “law- 
ful” the rates so approved, and exempts 
from the Sherman Act every “lawful” agree- 
ment concerning them. But that exemption 
from the Sherman Act can be acquired only 
in the manner prescribed by $15. Here no 
effort was made to obtain it. Hence the 
petitioners are at large, subject to all of the 
restraints of the Sherman Act. 
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[Board Can Not Enforce Sherman Act] 


Why should the Department of Justice be 
remitted to the Board for its remedy? The 
Board has no authority to enforce the Sher- 
man Act. If the rates were filed, of course 
the Board would have exclusive jurisdiction 
to pass on them. But even then it is re- 
stricted. Section 14, Third, for example, 
makes unlawful retaliation against any ship- 
per by resort to discriminatory or unfair 
tactics because a shipper has patronized an- 
other carrier. And it would seem plain that 
when a shipper is charged one rate if he 
gives the Conference a monopoly of his 
business and another and higher rate if the 
shipper uses a carrier not a member of the 
Conference, the shipper is being retaliated 
against for shopping around among carriers. 


[Board Approved Rates Also Illegal] 


Petitioners, therefore, operate outside the 
law not only because they have failed to 
submit their schedule of rates to the Board 
but also because the rates adopted would, 
if approved, be illegal.” The steamship com- 
panies, therefore, flout the law as plainly 
as if they used rates that had been disap- 
proved by the Board. In either case the 
public interest needs protection if the Sherman 
Act is to be enforced—whether it be repre- 
sented in a criminal prosecution or, as here, 
in a civil proceeding brought by the United 
States. 


| Antitrust Exemption Must Be Secured 
in Precise Way Congress Provided | 


The jurisdiction of the Department of 
Justice must commence at this point, unless 
we are to amend the Act by granting an 
antitrust exemption to rate fixing not only 
when the rates are filed by the companies 
and approved by the Board but also when 
they are not filed at all or are rates which, 
if filed, could not be approved. I would 
read the Act as written and require the 
steamship companies to obtain the autitrust 
exemption in the precise way Congress has 
provided. 


1 The remedy provided by § 22 of the Shipping 
Act is for ‘‘any violation of this Act.’’ The 
charge in the present case is a violation of the 
Sherman Act. 
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* There is less room for expertise where the 
rates used by the steamship companies are 
unfiled rates or unlawful rates. Cf. U. S. Navi- 
gation Co. v. Cunard 8S. 8S. Co., 284 U. S. 474. 
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[67,242] A. S. J. Ludwig Mowinckels Rederi, et al. v. Isbrandtsen Co., Inc., et al. 


In the Supreme Court of the United States. No. 134. October Term, 1951. Dated 
March 10, 1952. 


Appeal from the United States District Court for the Southern District of New York. 


Shipping Act 


Shipping Conference Agreement—Dual Rate System—Motion To Set Aside Adminis- 
trative Agency Order Approving Rate System.—A three-judge court denied motions to 
dismiss a suit by a steamship carrier against the United States and two conferences of 
steamship carriers and their members to enjoin and set aside so much of an order of 
the Federal Maritime Board as approves provisions, in conference agreements, for contract 
and noncontract rates. The court set aside the Board’s order approving the dual-rate 
provisions and enjoined the defendants from acting pursuant to such provisions. The 
judgment is affirmed by the United States Supreme Court. 


See the Federal Laws annotations, Vol. 1, 1670; Sherman Act annotations, Vol. 1, 
J 1220.332, 1610.2331. 


For the appellants: Roscoe H. Hupper and Burton H. White, New York, New York. 


For the appellees: John J. O’Connor, William L. McGovern, and Arnold, Fortas and 
Porter, Washington, D. C. 


Affirming a judgment of the U. S. District Court, Southern District of New York, 
1950-1951 Trade Cases ff 62,779. 


[Judgment Affirmed] sideration or decision of these cases. [“Cases” 
Per Comin tle plier: The aidement refers to the present case and Federal Mari- 
yy a Pee tivided Court: time Board v. United States, a companion 


Mr. Justice CLARK took no part in the con- case. ] 


[7 67,243] Sunbeam Corporation v. R. H. Macy and Co., Inc., Jack I. Straus, 
Richard Weil, Jr., Edwin F. Chinlund, and Elliott V. Walter. 


In the United States District Court for the Southern District of New York. Civil 
No. 70-313. Dated March 6, 1952. 


Sherman Antitrust Act 


Practice and Procedure—Suit for Civil] Damages—Pre-Trial Discovery and Produc- 
tion of Documents—Scope of Pre-Trial Discovery—Relevancy.—In an action brought 
by a manufacturer of mixmasters, charging a department store and others with violating 
the antitrust laws when they undertook to corner the retail] market on the manufacturer’s. 
mixmaster through sustained and progressive price cutting immediately after the decision 
in Schwegmann Bros. v. Calvert Distillers Corp., a motion by the department store for an 
order directing the manufacturer’s officers to answer certain questions and to produce 
specified documents relating to the policing of the manufacturer’s retail price maintenance 
system prior to the Schwegmann decision is granted. Whether or not pre-trial discovery 
will be limited to the period following the Schwegmann decision depends upon the rele- 
vancy of the evidence sought. It is entirely possible to conceive of several grounds 
relevant to the department stores’ liability under the Sherman Antitrust Act which 
might be exposed by pre-Schwegmann inquisition of the manufacturer’s officers. 


See the Sherman Act annotations, Vol. 1, { 1640.624. 


For the plaintiff: Herman T. Van Mell, Chicago, Ill., and Rogers, Hoge and Hills, 
New York, N. Y., (George M. Chapman, of counsel). 


For the defendants: Lauterstein and Lauterstein, and Thomas M. Green, New York, 
N. Y., (Leon Lauterstein and Jacob L. Isaacs, of counsel). 
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Opinion 


[Antitrust Action for Damages Sustained 
by Price Cutting] 


Morpuy, District Judge [Jn full text]: 
This motion by defendants for an order 
under Rules 37 and 34, F. R. ©) PB., direct- 
ing plaintiff's officers to answer certain 
questions and produce specified documents 
relating to those questions poses the prob- 
lem of what limitations, if any, exist for 
the scope of pre-trial discovery in the Fed- 
eral Courts. Whatever virtue there may be 
in brevity, it is conspicuously absent from 
the encyclopediac complaint which runs to 
55 printed pages of generous dimension 
with 14 exhibits appended. If summary is 
at all possible, the principal portion of 
plaintiff's pleading is brought under the 
Sherman Act [15 USCA §§1-7] alleging 
monopoly and inchoate monopoly by con- 
spiracy and attempt on the part of de- 
fendants under §2 of the Act, as well as 
conspiracy to restrain trade under §1. The 
rest of it is concerned with a vague assort- 
ment of competitive torts of which it is 
possible to identify (1) inducing breach 
of contract and perhaps (2) appropriation 
of a competitor’s trade values. Briefly, 
the theory of plaintiff's action is that imme- 
diately following the decision in the Schweg- 
mann case [1950-1951 TRADE CASES { 62,823], 
(341 U. S. 384), which shook the resale 
price maintenance system, defendants under- 
took to corner the retail market on mix- 
masters manufactured by plaintiff through 
sustained and progressive price cutting. 
Defendants have filed no answer but have 
sought without avail to examine plaintiff's 
officers about the policing of plaintiff’s re- 
tail price maintenance system prior to the 
Schwegmann decision. Defendants insist that 
for some time before the Schwegmunn deci- 
sion, plaintiff's price system was illegal 
because while it held non-signers like de- 
fendants in check, it often permitted the 
signers to take price-cutting liberties. This, 
defendants urge, affects somehow plaintiff’s 
goodwill which defendants are alleged to 
have damaged. And thus, defendants con- 
clude, the pre-Schwegmann inquiries are 
relevant. For its part, plaintiff insists that 
since its complaint is concerned only with 
post-Schwegmann behavior of defendants, 
the scope of defendants’ pre-trial examina- 
tion of plaintiff’s officers should accord- 
ingly be limited. Pre-Schwegmann inquiry, 
plaintiff claims, is darkly motivated by de- 
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fendants’ efforts to frustrate this action by 
constructing a voluminous and expensive 
record. 


[Scope of Pre-Trial Discovery a Matter 
of Relevancy] 


By now it is trite to say that the scope 
of pre-trial examination in the Federal 
Courts is sweeping and covers not only 
evidence for use at trial but also matters 
inadmissible as evidence but leading to 
discovery of admissible evidence. “No longer 
can the time-honored cry of ‘fishing expedi- 
tion’ serve to preclude a party from inquir- 
ing into the facts underlying his opponent’s 
case.” Hickman v. Taylor, 329 U. S. 495, 
507. It is not however correct to intimate 
that the Rules permit unlimited discovery. 
Matters which are privileged [Rule 26(b) ], 
or examinations conducted in bad faith or 
to annoy, embarrass or oppress [cf. Rules 
30(b) and (d)] and inquiries which are 
clearly not relevant to the probable issues 
in the case [Rule 26(b)] are not subject 
to discovery. The question posed by this 
case is one of relevancy. Its determination 
is certainly not facilitated by absence of 
answer by defendants. They state their 
theory of relevancy in memorandum thus: 


“Tt is, in substance, defendants’ conten- 
tion, inter alia, that plaintiff's trademarks 
and good will which constitute the founda- 
tion of this action are the fruits of an 
illegal system of price fixing in existence 
both prior and subsequent to May 22, 
1951, and that in the enforcement of such 
system, plaintiff has been guilty of un- 
lawful discrimination against Macy.” 


[Doubtful Whether Plaintiffs Failure To 
Police System a Defense] 


It is open to serious doubt whether evi- 
dence that plaintiff failed to police ade- 
quately its price system prior to Schwegmann 
would nullify defendants’ liability under 
the Sherman Act or under the competitive 
torts apparently stated in plaintiff's expan- 
sive complaint. A showing that plaintiff's 
trade marks and goodwill are the fruits 
of a discriminatory maintenance of its 
price system is no doubt relevant to deter- 
mination of damage for at least one of the 
competitive torts alleged. But plaintiff does 
not seek compensatory damage for these 
competitive torts but rather treble damages 
available only for the statutory wrongs 
alleged. And it is by no means clear that 
such a showing would be relevant to fixing 
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damages under the Sherman Act. Defend- 
ants’ own statement of purpose for its 
pre-Schwegmann inquiries is far from a satis- 
factory one with respect to the requirement 
of relevancy. 


[Conceivable Grounds Relevant To 
Liability Exist] 


Nevertheless, it is entirely possible to 
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Act in this action which might be exposed 
by pre-Schwegmann inquisition of plaintiff's 
officers along these lines. At this stage 
of the proceeding, a statement by the Court 
of what these grounds are would hardly 
be fair. It may be that defendants for 
tactical reasons have refrained from dis- 
closing them. 


[Motion Granted] 


conceive of several grounds relevant to 


defendants’ liability under the Sherman Motion granted. 


[67,244] Ruddy Brook Clothes, Inc. v. British and Foreign Marine Insurance Co., 
Ltd., et al. 


In the United States Court of Appeals for the Seventh Circuit. 
January Session, 1952. No. 10464. Dated March 13, 1952. 


Appeal from the United States District Court for the Northern District of Illinois, 
Eastern Division. 


October Term, 1951, 


Clayton Antitrust Act and Sherman Antitrust Act 


Restraint of Trade—Concerted Refusal Not To Sell—Test of Illegality—Effect Upon 
Commerce and Competition—Appreciable Obstruction to Commerce.—The dismissal of 
a complaint, alleging that agents of the defendant board of fire underwriters circulated 
among the defendant insurance companies a false and misleading report on a fire that 
occurred on the premises of the plaintiff manufacturer and jobber of men’s suits and coats 
which caused the insurance companies to cancel fire insurance policies insuring the plain- 
tiff’s premises and to thereafter concertedly refuse to sell fire insurance to the plaintiff, 
is affirmed on the ground that the defendants did not violate Section 1 of the Sherman 
Antitrust Act. 

The defendants’ concerted refusal to sell insurance to the plaintiff, although alleged 
to be in restraint of trade, must be an unreasonable restraint of trade to be unlawful. The 
refusal to insure the property of a single individual located in one city, even assuming that 
it bears a relation to interstate commerce, would have an infinitesimal effect upon such 
commerce and would not constitute an “appreciable” obstruction to the free flow of 
commerce. Its effect upon competition is trifling and it could have no “appreciable” effect 
upon competition. Any defendant acting individually could have refused to sell insurance 
to the plaintiff. The fact that the defendants acted concertedly does not bring the de- 
fendants within the prohibitions of the Act, and any restraint which they imposed upon 
either the flow of commerce or competition is so trifling that it cannot be categorized as 
unreasonable. 


See the Sherman Act annotations, Vol. 1, § 1021.271, 1220.431, 1260.101, 1650.301; 
Clayton Act annotations, Vol. 1, { 2036.10. 

For the plaintiff: Harry H. Koven, Howard R. Koven, and Charles N. Salzman, 
Chicago, III. 

For the defendants: Leo F. Tierney, Charles L. Stewait, and Haspel H. Hoffenberg, 
Chicago, III. 

Affirming an order of the U. S. District Court, Northern District of Illinois, Eastern 
Division, 1950-1951 Trade Cases {] 62,873. 

Before Major, Chief Judge, Durry and Swat, Circuit Judges. 

[Appeal from Order Dismissing Antitrust 
Complaint] 


Major, Chief Judge [Jn full text]: This 
is an appeal from an order of the District 


Court, entered June 19, 1951, allowing de- 
fendants’ motion to dismiss the complaint 
for failure to state a claim entitling plaintiff 
to relief. The complaint sought injunctive 
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relief under $16 of the commonly denomi- 
nated “Clayton Act” (Title 15 U. S. C. A. 
§ 26), for violation by defendants of §1 ot 
the Sherman Act (Title 15 U. S. C. A. §1). 


[Parties to the Action] 


As alleged in the complaint, plaintiff is an 
Illinois corporation located at 622-24 West 
Roosevelt Road, Chicago, Illinois, where it 
engages in the manufacture and jobbing of 
men’s suits and coats. Seventeen insurance 
companies are named as defendants, all en- 
gaged in interstate trade and commerce in 
insurance, and also named as defendant is 
the National Board of Fire Underwriters, a 
service organization for all stock fire insur- 
ance companies which maintain and support 
it, whose operations are conducted on an 
interstate level. 


[Concerted Refusal to Sell Fire Insurance 
Alleged] 


On February 13, 1947, a fire occurred on 
the premises of the plaintiff. After investi- 
gation by the adjustors for the defendant 
insurance companies and the fire authorities 
of the City of Chicago, the fire loss which 
was occasioned by the said fire was settled 
for approximately $100,000, which amount 
was paid to the plaintiff. Subsequent to the 
fire the defendant National Board of Fire 
Underwriters, by its agents, conducted an 
investigation of said fire and made a report, 
dated May 6, 1947, which was circulated 
among its member companies, which in- 
cluded the defendant insurance companies.’ 
As a result of this report, the defendant in- 
surance companies, with whom the plaintiff 
had been insured, agreed to and did cancel 
the policies they had respectively issued 
insuring plaintiff's premises. Since the con- 
certed cancellation of fire insurance by the 
defendant insurance companies, plaintiff has 
repeatedly attempted to obtain adequate fire 
insurance to protect its inventory and busi- 
ness but has not been able to do so by 
reason of the concerted failure to deal with 
the plaintiff by the defendant insurance 
companies and by reason of the boycott and 
blacklisting of the plaintiff because of the 
circulation of the report of May 6. The 
complaint alleges that the aforesaid conduct 
on the part of the defendants, and each of 
them, has the effect of lessening competition 
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in the sale of fire insurance, because al- 
though there may well be fire insurance 
companies who desire the business of the 
plaintiff, they will not seek plaintiff’s busi- 
ness by reason of the circulation of the 
aforementioned report and agreement not 
to deal with the plaintiff; that as result of 
all of the foregoing, the plaintiff has been 
deprived of the opportunity to purchase fire 
insurance in a free market and consequently 
has had to assume risks which it would other- 
wise not have had to assume, and further- 
more has had to reduce its business operation 
from what may be considered normal, in 
order to minimize any possible loss by rea- 
son of a fire. 


[Report Causes Decision That Plaintiff Is an 
Undesirable Risk] 


The complaint further alleges that plain- 
tiff’s inventory was fluctuating, with a valu- 
ation in excess of $150,000, but that because 
of the concerted activities of the defendants 
it was able to obtain insurance only in the 
sum of $95,000. (This insurance was ob- 
tained from companies other than the de- 
fendants, some of whom were members of 
the defendant National Board of Fire 
Underwriters.) Attached to the complaint 
is a copy of the report of the fire of Febru- 
ary 13, 1947, which also discloses that 
plaintiff had a previous fire on May 16, 1937. 
The origin of both fires was undetermined. 
We think it not important to set forth the 
contents of this report. It is sufficient to 
note that the circumstances of the fire of 
February 13, 1947, as contained in the 
report, were such as to cause the defendants 
to decide that plaintiff was an undesirable 
insurance risk even though some of the 
allegations contained in the report are al- 
leged to be untrue. 


[Issue: Did Defendants Violate the Sherman 
Act?) 


The primary issue, of course, is whether 
defendants violated §1 of the Sherman Act 
by their concerted refusal to sell plaintiff 
fire insurance under the circumstances al- 
leged. Plaintiff’s argument, as we under- 
stand it, is that a combined refusal to deal 
constitutes under all circumstances a prohibited 
restraint, that public injury inevitably follows 
and that the amount of commerce affected is 


*The complaint alleges that this report con- 
tained false and misleading statements, deroga- 
tory and prejudicial to the plaintiff. 
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immaterial. Defendants’ argument is to the 
effect that injury to the public is necessary 
to make a restraint of trade unreasonable 
within the prohibitions of the Act and that 
in the abscence of an allegation of injurious 
effects upon the public no violation is 
stated; that the complaint is deficient for 
failure to allege any restraint of trade which 
had any effect upon free competition in the 
market, and, in any event, that no appreci- 
able effect upon any amount of commerce 
is alleged. 


[Plaintif’s Legal Argument] 


The parties in their citation and discus- 
sion of cases come near to running the 
entire gamut of antitrust cases. No good 
purpose could be served in an extensive 
review or discussion of such cases. We have 
spent considerable time, with the result not 
as satisfactory as we would like, in attempt- 
ing to ascertain the line of demarcation, if 
there is one, between trade agreements 
which come within the ban of the Sherman 
Act and those which do not. Plaintiff appears 
to recognize that no court has gone so far as to 
condemn the character of restraint which is 
shown. Referring thereto, plaintiff in its 
brief states. 

“Whether or not it is the kind of restraint, 

like price-fixing, which permits of no 

justification has not been specifically de- 
clared by the Court.” 


It argues, however, 


OT 


If an agreement is found to be of the 
kind described, we submit that, as in the 
case of price-fixing agreements, the law 
forecloses justification upon the basis of 
judicial appraisal of the good and evil 
consequences of the combination.” 


At another point, plaintiff states, 


“Ever since United States v. Standard 
On Go. 221 UO. S. 1, was decided in’ J91T, 
the statute has been interpreted as pro- 
hibiting conduct which restrains trade 
only when the restraint is ‘unreasonable.’ 
Once an agreement is shown to restrain 
interstate commerce, legality is deter- 
mined by whether the restraint imposed 
is reasonable under all the circumstances, 
except in those cases where the character 
of the restraint is such that it is regarded 
as unreasonable per se.” 


[Reasonable and Unreasonable Restraint—Test 
of Illegalhity | 


Accepting this as a fair statement, as we 
think it is, it follows that the test of 
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whether a restraint is illegal depends upon 
whether it is reasonable or unreasonable. 
As the court stated in Eastern States Lumber 
Dealers’ Assn. v. United States, 234 U. S. 
600, 609: “* * * the act was not intended 
to reach normal and usual contracts incident 
to lawful purposes and intended to further 
legitimate trade * * *” In Paramount 
Famous Lasky Corp., et al. v. United States, 
282 U. S. 30, 43, the court, after pointing 
out that the arrangement there existing be- 
tween the parties could not be classified 
among “those normal and usual agreements 
in aid of trade and commerce” spoken of in 
the Eastern States Lumber Dealers’ Assn. 
case, stated: 


“The Sherman Act seeks to protect the 
public against evils commonly incident 
to the unreasonable destruction of com- 
petition and no length of discussion or 
experimentation amongst parties to a 
combination which produces the inhibited 
result can give validity to their action. 
Congress has so legislated ‘as to prevent 
resort to practices which unduly restrain 
competition or unduly obstruct the free 
flow of such commerce, and private choice 
of means must yield to the national au- 
thority thus exerted.” 


(Again citing the Eastern States Lumber 
Dealers Assn. case.) And in Associated 
Press et al. v. United States [1944-1945 TRapE 
CAsES § 57,384], 326 U. S. 1, 19, the court 
stated: 
“Therefore this contractual restraint of 
interstate trade, ‘designed in the interest 
of preventing competition,’ cannot be one 
of the ‘normal and usual agreements in 
aid of trade and commerce which may’ be 
found not to be within the [Sherman] 
PAG har Tee 
(Citing the Eastern States Lumber Dealers’ 
Assn, case.) 


[Amount of Commerce Affected Is 
Immaterial) 


It appears settled that the amount of 
commerce affected is immaterial. As was 
stated in United States v. Yellow Cab Co, 
et al., [1946-1947 TRADE Cases { 57,576], 
SoZ UUP Se cls 225% 


“ But the amount of interstate trade thus 
affected by the conspiracy is immaterial 
in determining whether a violation of the 
Sherman Act has been charged in the 
complaint. Section 1 of the Act outlaws 
unreasonable restraints on interstate com- 
merce, regardless of the amount of the 
commerce affected.” 
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And the court on the following page stated: 
“Likewise irrelevant is the importance 
of the interstate commerce affected in 
relation to the entire amount of that type 
of commerce in the United States. The 
Sherman Act is concerned with more than 
the large, nation-wide obstacles in the 
channels of interstate trade. It is de- 
signed to sweep away all appreciable ob- 
structions so that the statutory policy of 
free trade might be effectively achieved.” 


[“Appreciable” Test Refers to the 
Obstruction] 


Plaintiff in its brief states, 

“The mere listing of the defendants indi- 

cates that they sell an amount of insur- 

ance to satisfy the so-called ‘applicable’ 

test as set forth in the Yellow Cab case.” 
Plaintiff's observation, in our view, is a 
misapprehension of the court’s reasoning. 
The so-called “appreciable” test has refer- 
ence to the obstruction or obstacle imposed 
on commerce and not the amount of such 
commerce, as plaintiff appears to think. 


[All Restraints Are Not Illegal] 


The complaint alleges that the defendants 
have by their agreement lessened competi- 
tion in the sale of fire insurance, that the 
free flow of trade in interstate commerce 
has been seriously restrained and, directly 
in the language of the statute, that their 
agreement is “in restraint of trade.” There 
is no allegation that any unreasonable re- 
straint has been imposed, that the public 
has been damaged or injured, or as to how 
competition has been affected or the free 
flow of coinmerce impaired other than by 
a refusal to sell fire insurance to the plain- 
tiff. If plaintiff’s theory is accepted, it must 
be because all agreements restrictive of 
trade are illegal and would inevitably lead 
to the result that concerted refusal to sell 
fire insurance to a known fire-bug or con- 
certed refusal to sell fire arms to a known 
or suspected bank robber would constitute a 
violation of the Sherman Act. But we 
known that no such ludicrous result was 
intended or could be countenanced, and we 
also know that there are many agreements 
which from their very nature are restrictive 
in one form or another which do not violate 
the antitrust Act. The authorities which 
we have cited and quoted from so recognize. 
The test always is whether the restraint 
is unreasonable. If it is a restraint induced 
by a price-fixing agreement, it is unreason- 
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able per se; otherwise, so far as we are 
aware, its character must be properly al- 
leged in order to state a cause of action. 


[Effect upon Commerce Infinitesimal} 


We have doubt that the refusal by de- 
fendants to insure the property of a single 
individual located at a definite point in the 
City of Chicago, under the circumstances 
alleged, bears any relation to interstate 
commerce, but, assuming that it does, the 
effect thereon would be infinitesimal and 
certainly would not constitute an “appreci- 
able” obstruction to its free flow. There 
was no competition between plaintiff and 
the defendants in the commodity in which 
the latter dealt nor was there any such 
competition between the plaintiff and any 
other party, for the simple reason that 
plaintiff was not in the insurance business. 
The sole competition which could possibly 
have been affected was that which existed 
between the defendants and that only to the 
extent that they restricted themselves in the 
selling of insurance to plaintiff because it 
was regarded as a poor risk. The effect 
upon competition, like that upon the flow of 
‘commerce, was “de minimis;” it could have 
had no “appreciable” effect upon either. The 
restraint asserted was as impotent in its 
relation to either commerce or competition 
as a lighted match to the temperature of all 
outdoors. 


[Defendants’ Obligation to Policyholders] 


Moreover, as bearing upon the character 
of the restraint, we think defendants were 
charged with an obligation to their myriad 
policyholders to exercise at least reasonable 
care in the selection of risks which they 
would assume. We think this because the 
cost of insurance bears a direct relation to 
the losses which an insurer is required to 
pay, which in turn are dependent upon the 
soundness of its risks. 


[Concerted Action Does Not Make Refusals 
Unlawful] 


It is unquestioned but that any defendant 
acting individually could have refused the 
sale of insurance to the plaintiff. The fact 
that they did so concertedly does not, in 
our judgment, bring the defendants within 
the ban of the Sherman Act, and any re- 
straint which they imposed upon either the 
flow of commerce or competition is so tri- 
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fling that it cannot be categorized as un- 
reasonable. 


[Effect on Public Need Not Be Considered] 


The District Court dismissed the com- 
plaint, largely, it appears, because of a 
failure to allege that the public has been or 
may be affected by defendants’ activities. 
Defendants by their argument here support 


this premise for dismissal and cite authori- 
ties which are asserted to support it. How- 
ever, in view of what we have said, we 
think it unnecessary to discuss or decide 
whether the complaint is deficient in this 
respect. 


[Order of Dismissal A firmed] 


The order appealed from is affirmed. 


[67,245] Matthew S. Kainz and Rose Kainz, copartners doing business as Matt 
and Neal’s Liquors; Frank H. Berger, Rena P. Berger, and Irving Peckler, copartners 
doing business as Gage Liquor Store; Eli W. Block and Joe Starr, copartners doing 
business as Block-Starr; and Morris Wasserman v. Anheuser-Busch, Incorporated; Home 
Delivery, Incorporated; Ralph S. Meech, Jr.; and August R. Roselle. 


In the United States Court of Appeals for the Seventh Circuit. October Term, 1951, 


January Session, 1952. Dated March 17, 1952. 


On petition for rehearing. 


Clayton Antitrust Act and Robinson-Patman Price Discrimination Act 


Practice and Procedure—Rehearing—Request To Remand Case for Further Deter- 
mination Where Appellate Court Has Passed Upon the Question—Same Series of Trans- 
actions.—Where an appellate court held that, upon the pleadings submitted, supplemented 
by an affidavit as to what the plaintiffs in an antitrust action expect to prove, a sufficient 
showing of a right to join the plaintiffs in one action under Rule 20 (a) and Rule 23 
(a) (3) of the Federal Rules of Civil Procedure was made out, a petition for rehearing 
by the defendants requesting the appellate court to “remand the case for further deter- 
mination with regard to the question whether or not the case actually arises out of the 
same series of transactions” is denied. It would be improper to remand the case where 
the appellate court has held the pleadings sufficient, to hear again the very question upon 
which the parties were heard in the trial court and, upon review, in the appellate court. 


See the Clayton Act annotations, Vol. 1, § 2024.10, 2024.19, 2036.35, 2036.64; Robinson- 
Patman Act annotations, Vol. 1, § 2212.750, 2212.770. 


For the appellants: Hirsch E Soble, Leo E. Aronson, and J. Henry Aronson, 
Chicago, Illinois. 


For the appellees: Victor La Rue, Charles M. Price, and Charles B. Mahin, 


Chicago, Illinois. 

For prior opinion of U. S. Court of Appeals, Seventh Circuit, see 1952 Trade Cases 
| 67,221; for prior judgment of U. S. District Court, Northern District of Illinois, Eastern 
Division, see 1950-1951 Trade Cases ff 62,928. 


Before Major, Chief Judge, Linptey and Swarm, Circuit Judges. 


[Request To Remand Case—Determination of 
Same Series of Transactions] 


Per Curiam [Jn full text]: In their peti- 
tion for rehearing defendants ask us to 
“remand the case for further determination 
with regard to the question whether or not 
the case actually arises out of the same 
series of transactions.” In the interest of 
regulartiy of proceedings we think the re- 
quest must be denied. We have held merely 
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that, upon the pleadings submitted, supple- 
mented by an affidavit as to what plaintiffs 
expect to prove, a prima facie case is made 
out, ie. a sufficient showing of a right to 
join the plaintiffs in one action under the 
two rules discussed in our opinion. What 
may happen hereafter as the cause progresses 
is not before us; indeed, it can not be 
foreseen. Consequently we think it im- 
proper on our part to remand a cause where 
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we have held the pleadings sufficient, to 
hear again the very question upon which 
the parties were heard in the District 
Court and, upon review, in this court. All 
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for the trial court; not for a court of review. 
The trial tribunal must remain unhampered 
by any preconceived ideas on our part upon 
anything other than the right of plaintiffs 


to attempt to prove their claim. 


[Rehearing Denied] 


The petition for rehearing is denied. 


future proceedings, all questions of suff- 
ciency of the evidence to support the plead- 
ing, and the multitudinous questions which 


arise in the course of a trial de novo are 


{| 67,246] American Crystal Sugar Company v. Mandeville Island Farms, Inc., 
Roscoe C. Zukerman, and G. K. Evans. 
Filed 


In the United States Court of Appeals for the Ninth Circuit. No. 12,946. 


March 11, 1952. 


On appeal from the 
California, Central Division. 


United States District Court for the Southern District of 


Sherman Antitrust Act 


Practice and Procedure—Measure of Damages—Amount of Damages—Period in 
Which No Unlawful Conspiracy Existed Used as Basis—Availability of Evidence as to 
the Exact Prices Paid When Conspiracy Existed—A beet sugar manufacturer’s method 
of determining the prices to be paid to sugar beet growers for beets grown under con- 
tract with the manufacturer in the area which supplied one of the manufacturers’ 
refineries was composed of two variables: (1) the percentage of sugar content of the 
beets grown by the particular grower, and (2) the average net return from the sugar 
manufactured in the above refinery and sold during the crop year. This was known 
as the single net return method. The trial court found in a treble damage suit 
instituted by growers against the manufacturer, that as a result of a conspiracy between 
the manufacturer and two of its competitors, there was put into effect a joint net method 
of determining payments. Under this method, the second variable was changed to the 
average net return from the sale of the sugar manufactured at the refineries of the 
manufacturer and its two. competitors in that area. The correct measure of damages 
is the difference between the amounts actually realized by the growers during the crop 
years and what they would have realized during the period had the unlawful price fixing 
combination not been in existence. The amount of damages was determined by the 
grower’s share of the manufacturer’s single net returns in the period prior to the con- 
spiracy as compared with the lesser amounts paid the grower under the joint net method. 
This method of determining the amount of damages is not rendered speculative or in- 
appropriate because the exact net returns for the above refinery during the period the 
conspiracy was in effect were available and stipulated to. It cannot be assumed that 
the manufacturer’s nets for the damage period were not in any way tainted, distorted 
or rendered unreliable because of the existence of the unlawful price fixing combination 
during those years. 


Where the trial court found that prior to the date the unlawful conspiracy existed 
the manufacturer’s growers received 28 to 50 cents per ton more for beets than did 
growers for the manufacturer’s competitors, and found that as a direct and planned 
result of the conspiracy there was no longer competition in the purchase of beets, an 
award of 25 cents per ton to other growers was not predicated on mere speculation, 
nor was the evidence too uncertain to afford an acceptable basis for computation. 


See the Sherman Act annotations, Vol. 1, { 1640.125, 1640.188, 1640.211, 1640.351, 
1640.411, 1640.485, 1640.621; Clayton Act annotations, Vol. 1, § 2024.49. 


For the appellant: Louis W. Myers and Pierce Works, Los Angeles, California, 
(Donald S. Graham; Lewis, Grant, Newton, Davis and Henry, Denver, Colorado; 
O'Melveny and Myers, Los Angeles, California, of counsel). 
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Wood, Crump, Rogers and Arndt, Stanley M. Arndt, and Guy 


For prior opinions in the same case, see 1948-1949 Trade Cases 62,251 and 1946- 


1947 Trade Cases J 57,527, 57,434. 


Before HrALy, Bone and Orr, Circuit Judges. 
e- 


[Appeal from Judgment Awarding 
Treble Damages | 


HEALy, Circuit Judge [In full text]: This 
appeal is from a judgment awarding to 
appellees: treble damages and attorneys’ fees 
under Section 4 of the Clayton Act, 15 
SG. AS tS: 


[Single Net Method of Payment] 


Appellant, here for convenience called 
Crystal, is a beet sugar manufacturer. The 
suit, waged under the antitrust laws, is the 
outgrowth of a change in Crystal’s method 
of determining the price to be paid ap- 
pellees and other sugar beet growers for 
beets grown under contract with Crystal 
in the area which supplied the latter’s 
Clarksburg, California, refinery. Both prior 
and subsequent to the crop years 1939, 1940 
and 1941, Crystal’s growers were paid on 
the basis of a contract formula comprising 
two variable factors: (1) the percentage 
sugar content of the beets grown by the 
particular grower, and (2) the average net 
return from the sugar manufactured in 
the Clarksburg refinery and sold during the 
crop year in question. This is termed the 
single net method, measured by the net 


returns from sugar from Crystal’s own 
factory. These returns were divided ap- 
proximately 50-50 between manufacturer 


and grower. 


[Changed Formula—Joint Net Method] 


During the years in suit, 1939, ’40 and ’41, 
the second variable of the price formula 
was changed by Crystal to the average 
net return from the sale of the sugar 
manufactured at the factories of the three 
Northern 


sugar companies operating in 
California, that is to say, Crystal and its 
two competitors in that area. This is 


termed the joint net method. Thus, in- 
stead of getting the advantage of Crystal’s 
net returns, appellees were obliged to accept 
as the price basis the joint net return of 
the three manufacturers. The difference, 


1 Mandeville Island Farms et al. v. American 
Crystal Sugar Co. [1946-1947 TRADE CASES 
WT 5t,52tl; 159 F.2d) 71. 


Trade Regulation Reports 


trebled, between the price they would have 
received had the single net method been 
followed and the prices actually received 
during the three years is what appellees are 
seeking to recover. 


| Dismissal of Case Previously Reversed | 


The case has been in this court before, 
when we affirmed the trial court’s dismissal 
of it while still in the pleading stage, on 
the ground that interstate commerce was 
not involved... The Supreme Court, in a 
lengthy opinion, reversed [1948-1949 TRranpE 
CASES { 62,251], 334 U. S. 219. In the latter 
opinion the integrated nature and peculi- 
arities of the industry, the background of 
the relationship between refiner and grower, 
and the latter’s virtually helpless situation, 
together with other factors of significance, 
were extensively developed. The sketchy 
outline we have given above will suffice, 
since the reader must of necessity examine 
what the Supreme Court had to say of the 
matter. 


[Joint Net Method Found Illegal—E ffect 
on Conunerce Not Determined | 


On remand the case was tried on the 
merits. The court found that the joint net 
method described was the result of a 
combination and conspiracy on the part of 
Crystal and its two competitors, that it 
eliminated competition in the purchase of 
sugar beets, that it deprived the beet growers 
of a reasonable price for their beets, that: 
it illegally fixed the price of sugar beets, 
that it intentionally hindered and obstructed 
the free and natural flow in the purchase 
of sugar beets, and that an illegal monopoly 
had been established during the three years 
in which it was in vogue. The court did 
not find as a fact, and appears studiously 
to have refrained from finding, that the 
activities complained of affected interstate 
commerce in the end product, sugar, which 
alone was shipped and sold interstate. How- 
ever, the court did determine in its con- 
clusions of law that Crystal 


{| 67,246 


67,372 


“wrongfully and unlawfully entered into, 
and during the crop years 1939, 1940 and 
1941 remained and operated under, a com- 
bination and conspiracy which was in 
restraint of trade and commerce among 
the several states, and wrongfully and 
unlawfully conspired with other persons 
to monopolize part of the trade and com- 
merce among the several states, in viola- 
tion of and contrary to the Sherman 
Anti-Trust Act, * * * and did and per- 
formed acts forbidden” 


thereby, to the injury and damage of the 
plaintiffs. The court added that 
“these conclusions of law are in accord- 
ance with the law as held by the decision 
of the Supreme Court” 


when the case was before it. 


[Lack of Finding of Effect on Commerce] 


This lack of an express finding that the 
price fixing combination had some substan- 
tial effect on interstate commerce is the 
first of two grounds on which Crystal relies 
for a reversal, Whether the ground is 
thought well chosen depends on the way 
one construes the Supreme Court’s decision 
in the case. The opinion is ambiguous in 
this particular, and must ultimately be 
construed by the Court itself; but we may 
say at once that we feel obliged to agree 
with the trial court’s appraisal of it. 


[Supreme Court's Discussion—E ffect 
of Price Fixing] 


The Court had before it only the plead- 
ings, not the evidence as here. Nevertheless 
its discussion was not confined to a con- 
sideration of the allegations of fact but 
ranged beyond them into pronouncement 
concerning the inevitable effect of the price 


2“Winally, the interdependence and inextri- 
cable relationship between the interstate and 
the intrastate effects of the eombination and 
monopoly are shown perhaps most clearly by 
the provision of the uniform price agreement 
which ties in the price paid for beets with the 
price received for sugar. The percentage factor 
of interstate receipts from sugar which the 
grower’s contract specifies shall enter his price 
for beets makes that price dependent upon the 
price of sugar sold interstate. The uniform 
agreement’s effect, when added to this, is to 
deprive the grower of the advantage of the indi- 
vidual efficiency of the refiner with which he 
deals, in this case the most efficient of the three, 
and of the price that refiner receives. It is also 
to reflect in the grower’s price the consequences 
of the combination’s effects for reducing compe- 
tition among the refiners in the interstate dis- 
tribution of sugar. 


_ 67,246 


Court Decisions 
American Crystal Sugar Co. v. Mandeville Island Farms, Inc. 


Number 237—154 
3-28-52 


fixing combination upon the whole of this 
closely integrated industrial process. Thus 
the court stated at pages 240-241 of 334 
Wass: 


“When therefore the refiners cease en- 
tirely to compete with each other in all 
Stages of the industry prior to marketing 
the sugar, the last vestige of local com- 
petition is removed and with it only 
competitive opportunity for the grower 
to market his product. Moreover it is 
inconceivable that the monopoly so created 
will have no effects for the lessening of 
competition in the later interstate phases 
of the over-all activity or that the effects 
in those phases will have no repercussions 
upon the prior ones, including the price 
received by the growers. 

“There were indeed two distinct effects 
flowing from the agreement for paying 
uniform growers’ prices, one immediately 
upon the price received by the grower 
rendering it devoid of all competitive 
influence in amount; the other, the neces- 
sary and inevitable effect of that agree- 
ment, in the setting of the industry as 
a whole, to reduce competition in the 
interstate distribution of sugar. 

“The idea that stabilization of prices 
paid for the only raw material consumed 
in an industry has no influence toward 
reducing competition in the distribution 
of the finished product, in an integrated 
industry such as this, is impossible to 
accept?” 


Further expressions of the same tenor 
are set out in the footnote.” 


| Difference in Amount of Payments Under 
Two Methods Measure of Damages| 


This survey of the decision points, we 
think, to the solution of the remaining 
question raised on the appeal, namely, 


“In sum, the restraint and its monopolistic 
effects were reflected throughout each stage of 
the industry, permeating its entire structure. 
This was the necessary and inevitable effect of 
the agreement among the refiners to pay uni- 
form prices for beets, in the circumstances of 
this case. Those monopolistic effects not only 
deprived the beet growers of any competitive 
opportunity for disposing of their crops by the 
immediate operation of the uniform price pro- 
vision; they also tended to increase control over 
the quantity of sugar sold interstate; and finally 
by the tie-in provision they interlaced those in- 
terstate effects with the price paid for the beets. 

“These restrictive and monopolistic effects, 
resulting necessarily from the practices allegedly 
intended to produce them, fall squarely within 
the Sherman Act’s prohibitions, creating the 
very injuries they were designed to prevent, 
both to the public and to private individuals.” 
(334 U.S. 241, 242). 
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whether the trial court was in error in 
the formula it employed in calculating the 
amount of damages. The method used was 
this: in the case of appellee Mandeville, 
it ascertained the damages on the basis of 
Mandeville’s share of Crystal’s single net 
returns from sugar sold during the 1937 
and 1938 crop years as compared with the 
lesser amounts paid the grower in 1939 
and 1940 under the joint net method; and 
for the year 1941 it awarded appellees 
Zuckerman and Evans a flat 25 cents per 
ton over what they received under the joint 
net method for that year.® 


[Defendant Claims Plaintiff Only Deprived 
of an Advantage] 


The parties are not in disagreement as 
to the correct measure of damages, assum- 
ing a right to any recovery was shown. 
The measure is concededly the difference, 
trebled, between the amounts actually real- 
ized by appellees during the critical crop 
years from the sale of their beets to Crystal, 
and what they would have realized during 
the period had the unlawful price fixing 
combination not been in existence. Crystal 
insists that the sole effect of the combina- 
tion was to deprive appellees of the ad- 
vantage of being paid on the basis of 
Crystal’s single net return as compared 
with the joint net. Hence, it says, the court 
should have looked no further than to 
Crystal's single net returns from its Clarks- 
burg operation for the three year period in 
question, the precise amounts of which 
were stipulated. 


[Period When No Combination Existed Used 


To Determine Damages | 


It appears to be conceded, as we think 
it must be, Bigelow v. RKO Pictures [1946- 
1947 Trape Cases 9 57,445], 327 U. S. 251, 
that utilization of the 1937 and 1938 Clarks- 
burg net in determining Mandeville’s dam- 
ages for 1939 and 1940 would, in other 
circumstances, have been a proper method. 
But it is claimed that the method was 
rendered speculative or inappropriate be- 
cause the exact Clarksburg nets for the 
period were available and, indeed, stipulated 
to. As already indicated, the basic and 
necessary assumption of this argument is 
that Crystal’s nets for the years in question 


3 For reasons not in controversy Mandeville’s 
recovery was limited to the years 1939-40, and 
that of the other appellees to the year 1941. 
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were not in any way tainted, distorted or 
rendered unreliable because of the existence 
of the unlawful price fixing combination 
during those years. In light of what the 
Supreme Court had said in the passages 
quoted above and in the footnote, this 
assumption cannot be accepted. These pro- 
nouncements of the Court constitute for 
us, as for the trial court, the law of the 
case. 


[Other Basis for Computation of 
Damages Acceptable | 


Relative to the damages found in the 
case of appellees Zuckerman and Evans for 
the year 1941, the trial court felt it would 
not be justified in using as a basis of com- 
putation the prices obtaining in the ensuing 
year 1942, that being a war year and condi- 
tions prevailing being so abnormal as to 
render the then price situation untrust- 
worthy as a guide.* It found that prior to 
1939, benefiting from intensive competition 
in all aspects of the sugar industry, Crystal’s 
growers received 28 to 50 cents per ton 
more for beets than did growers for Crystal’s 
competitors. It found that as a direct and 
planned result of the conspiracy, there was 
no longer such competition in the purchase 
of beets. Hence its award of 25 cents per 
ton to those appellees. All amounts of 
damages awarded were found to be “on 
the conservative side.” 


We cannot say that the Zuckerman and 
Evans awards were predicated on mere 
speculation and guesswork, or that the 
evidence in their support is too uncertain 
to afford an acceptable basis for computa- 
tion. Crystal is not in the circumstances 
in a position to capitalize on the uncertain- 
ties or on the difficulties of making proof. 
Cf. Bigelow v. RKO Pictures, supra; East- 
man Kodak Co. v. Southern Photo Co., 273 
U. S. 359; Story Parchment Co. v. Paterson 
COsy BY Wl, Si S95. 


[Judgment Affirmed | 
The judgment is affirmed. 


[Further Award of Attorney Fees Made} 


Appellees have petitioned for the allow- 
ance of attorney fees on the appeal. No 
objection or opposition to the petition has 


4 Calculation based on 1942 prices would have 
been much more favorable to these appellees 
than resulted from the figures actually adopted. 
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Red Rock Cola Co. v. Red Rock Bottlers, Inc. 
further award in the amount of $4,000.00 
should be made for services in connection 
with the appeal, and it is so ordered. 


been interposed. The trial court awarded 
$25,000 to cover attorney fees up to the 
time of the judgment, and we think a 
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In the United States Court of Appeals for the Fifth Circuit. 
March 18, 1952. 


Appeal from the United States District Court for the Northern District of Georgia. 


No. 13461. Dated 


Clayton Antitrust Act and Sherman Antitrust Act 


Practice and Procedure—Order of Federal Court in Antitrust Act Restraining Further 
Prosecution of State Court Proceeding—State Court Proceeding as Threatening a Viola- 
tion of the Antitrust Laws.—A judgment of a federal district court, in an action brought 
under the antitrust laws by an exclusive distributor of a cola concentrate against the 
manufacturer of the concentrate for unlawfully entering into a conspiracy to monopolize 
the production and distribution of the concentrate by attempting to terminate the existing 
contracts between the distributor and manufacturer and thereafter selling the concentrate 
direct to local bottling plants, restraining the manufacturer from further prosecuting an action 
in a state court to terminate such contracts and from demanding the secret formula of the 
concentrate in any action in any court is reversed and the injunction dissolved. Assuming 
that cases could arise in which a state court proceeding could be properly considered to 
threaten “a violation of the antitrust laws” so as to come within Section 16 of the Clayton 
Antitrust Act, the court finds no such situation in the present case. The district court 
and the state court are entitled to proceed without interference from each other, and the 
proceedings in the staté court would not prejudice the ultimate result of the antitrust pro- 


ceeding in the federal district court. 


See the Sherman Act annotations, Vol. 1, § 1650.301; Clayton Act annotations, Vol. 


1, 7 2036. 


For the appellant: M, E, Kilpatrick, Atlanta, Georgia, 
For the appellee: Cyrus R. Vance, New York, New York; and Allen E. Lockerman, 


Atlanta, Georgia. 


Before McCorp, RussELL, and Rives, Circuit Judges. 


[Manufacturer and Exclusive Distributor 
Parties to Action| 


PER CurIAM [Jn full text]: The appellant, 
Red Rock Cola Company, is a manufacturer 
of cola concentrate and Red Rock Bottlers, 
Inc. was heretofore its exclusive franchised 
distributor of such concentrate to retail bot- 
tling plants. These parties will be some- 
times referred to as Cola and Bottlers. 


[Licensing Agreements Entered Into| 


In 1938 Cola entered into a contract with 
certain individuals who immediately there- 
after assigned the contract to Bottlers, a 
corporation organized for this purpose, 
granting the exclusive rights to bottle Red 
Rock Cola; to use the trademark “Red 
Rock’; and to license bottling plants through- 
out an extensive territory to bottle and 
distribute the beverage. The contract pro- 
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vided that the licensee could not bottle, sell, 
or manufacture soft drinks other than those 
bearing the trademark “Red Rock”, and 
that the contract could be terminated by 
Cola upon the failure of the licensee to 
purchase a specified minimum amount of 
cola concentrate from the licensor during 
any one year. In 1939, Red Rock Com- 
pany, a corporation owned by the same 
individuals who owned Red Rock Cola 
Company, entered into a contract with S. C. 
Satterthwait, Sr., which contract was im- 
mediately thereafter assigned to Bottlers, 
granting the exclusive right to bottle and 
distribute certain flavored beverages, the 
concentrate or syrup for which was manu- 
factured by Red Rock. This contract also 
provided that the licensee could not bottle, 
sell or manufacture any soft drinks other 
than those bearing the trademark ‘Red 
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Rock”, and that the contract could be 
terminated by Red Rock upon the licensee’s 
failure to purchase the specified quantities 
of the concentrate or syrup annually. This 
contract had an additional provision that it 
would remain in force so long as the 1938 
Cola concentrate contract remained in force, 
and in case the latter contract should be 
cancelled, this contract would automatically 
terminate on the same date. 


[Minimum Purchase Provisions Amended— 
Reorganization of Manufacturer] 


Thereafter, on December 10th, 1941, both 
contracts were amended by individual amend- 
ments, the effect of which was to reduce the 
minimum purchase requirements of the 
original contracts. In 1946, the Cola and 
Red Rock Companies were reorganized and 
thereafter all purchases of the concentrate 
and syrups were made from Cola. 


[Expenditures of Licensee and Sub-Franchise 
Dealers| 


From the time the original contracts were 
made until 1948, Bottlers and its sub- 
franchised dealers spent approximately 
$8,000,000 advertising and developing the 
market for Red Rock beverages. At the 
time this action was brought there were 
128 sub-franchised dealers actively distribut- 
ing the products in question. 


[Manufacturer Sues in State Court— 
Licensee Brings Antitrust Action 
in Federal Court| 


In August, 1949, after considerable dis- 
cussion and negotiation between the parties, 
Cola instituted a suit against Bottlers in 
the Superior Court of Fulton County, 
Georgia alleging failure to purchase the re- 
quired minimum amount of its products 
provided for by the contract, and praying 
for a judgment that such failure was cause 
for, and would, terminate the contract. 
Thereafter, in April, 1950, another suit was 
filed in this State Court by the Fulton Na- 
tional Bank of Atlanta as escrow agent, it 
being instituted .in accordance with the 
terms of an escrow agreement, and praying 
the Court to ascertain and declare whether 
Bottlers or Cola was entitled to receive the 
envelope containing the secret formula. In 
July, 1950, the present action was filed by 
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Bottlers against Cola, The Red Rock Com- 
pany, and six individuals seeking relief for 
alleged violations of the Sherman Act,’ and 
the Clayton Act.” The complaint was cast 
in three counts, the first, predicated upon a 
conspiracy to restrain and monopolize trade 
in violation of the Sherman Act by the un- 
lawful breach of the contract above referred 
to; the second, upon the claim that specified 
provisions of the contract were illegal under 
Section 3 of the Clayton Act,’ and the third, 
based upon the allegations in the first count 
and ancillary thereto, and which admittedly 
asserts no independent federal jurisdiction. 
Damages were prayed under the first count 
in the amount of $700,000, which was sought 
to be recovered in treble amount, of $2,100,000. 
Plaintiff also prayed for damages in a sum 
equal to treble the amount of profits alleged 
to have been lost because of the provisions 
of the contract claimed to be violative of 
the Clayton Act, supra; for a permanent 
injunction restraining further conspiracy; 
and for a judgment declaring that the two 
contracts are valid and subsisting except 
as to the provisions thereof claimed to be 
illegal. 


[Antitrust Suit Alleges Unlawful Monopoly 
Sought] 


Bottlers alleged that in 1948 the entire soft 
drink industry, except Coca Cola, suffered 
a depression in the trade, and the named 
defendants took advantage of this economic 
situation and entered into a conspiracy to 
restrain and monopolize trade and com- 
merce in the production, distribution and 
sale of cola and other concentrates among 
the several states and between the United 
States and foreign nations. The primary 
objective of the alleged conspiracy was to 
seize the trade and business of Bottlers and 
thus achieve a monopoly on the production, 
distribution, and sale of all Red Rock prod- 
ucts. This was to be accomplished by 
terminating the existing contracts and there- 
after selling concentrates direct to the local 
bottling plants, eliminating Bottlers altogether, 
and thus take advantage of the distributor- 
bottler organization Bottlers had built up. 
Specific acts claimed to have been resorted 
to in order to accomplish the seizure were 
alleged. 


tO SCAG Sections 1 and 2. 
215 U. S.C. A. Section 14. 
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[Federal Court Enjoins Further Prosecution 


of State Suits] 


After a hearing, in which the testimony 
consisted of the pleadings and certain aff- 
davits, the Court made findings of fact,’ and 
on the basis of these findings entered con- 
clusions of law,® and thereupon entered an 
order restraining the appellant and others 
from further prosecution of an action against 
appellee which was pending in the Superior 
Court of Fulton County, Georgia, and like- 
wise from demanding or receiving “a cer- 
tain sealed envelope containing the secret 
formula used in the manufacture of Red 
Rock Cola concentrate,’ which was held by 
an escrow agent, and from prosecuting any 
action “in any Court concerning the subject 
of this action.” 


[Claim That Injunction Not Authorized 
by Antitrust Laws] 


Appellant, Red Rock Cola Company, the 
only defendant who has appealed, assigns 
the grant of the injunction as error upon 
the claim that the entire record discloses: 
that the complaint sets forth no cause of 
action under the Anti-Trust Laws, and 
shows, at most, only a claim for breach of 


citizens of Georgia; that the evidence does 
not justify the injunctive relief granted; that 
it was not authorized as necessary in aid 
of the Court’s jurisdiction,® nor by the terms 
of the authority to grant injunctive relief 
provided for by the Anti-Trust Laws." 
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[Sufficiency of Complaint Under Antitrust 
Laws Not in Issue} 


The appellant and appellee earnestly and 
well argue their respective contentions as 
to the sufficiency of the complaint to allege, 
and the evidence to disclose, grounds for 
relief sought under the provisions of the 
Anti-Trust Act, as well as the alternative 
claim of the appellant that in no view was 
there any basis in law or facts for the issu- 
ance of the injunction. This appeal is only 
from the judgment of the Court granting 
the injunction and we do not explore the 
pleadings to determine whether any, or 
what, ground of relief may appear therein. 
It is true that in the trial Court’s findings 
of fact it is declared that the complaint set 
forth a valid cause of action under the Anti- 
Trust Laws. However, this is not an appeal- 
able judgment. Cromelin v. Markwalter, 181 
F, 2d at 949. 


[Present Situation Would Not Come 
Within Antitrust Law] 


It is not clear whether the trial Court felt 
the injunction authorized under the pro- 
visions of Title 28, Section 2283, U.S. C.A., 
or under the provisions of Section 26 of the 
Anti-Trust statute (15 U. S. C. A. Section 
26), or under both. We find it authorized 
under neither. Assuming, for the sake of 
argument, but by no means deciding, that 
cases could arise in which a State Court 
proceeding could be properly considered to 
threaten “a violation of the Anti-Trust Laws” 
so as to come within the last cited statute, 
and that likewise instances might arise 
when a Federal Court injunction against 
such proceeding would be necessary in aid 


*These summarized the complaint before the 
Court and the nature of the proceedings then 
pending and undetermined in the State Court 
and found that the Anti-Trust Act case included 
the controversies presented in the State Court 
action, but that plaintiff could not obtain full 
and complete relief sought in the State Court 
action and would become entitled to the secret 
formula if it should succeed in the Anti-Trust 
action so that it might suffer irreparable injury 
if Red Rock Cola Company were permitted to 
pursue its demands for the formula in the State 
Court; and, further, that as it was alleged in 
the complaint and supported by affidavit of 
counsel that institution of one of the State 
Court proceedings were pursuant to the con- 
spiracy in violation of the Anti-Trust Laws, and 
the subsequent action with reference to the 
secret formula was merely a continuation of 
such conduct, further prosecution of these suits 
would tend to impede and frustrate the juris- 
diction of the Court; and that Red Rock Cola 
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Company suffered no injury by the maintenance 
of the status quo pending the determination of 
the action. 

57. A final adjudication in this action will 
determine all existing controversies between the 
parties. 

“2. Plaintiff will not be able to obtain the 
full and complete relief to which it claims it 
is entitled in either of the two aforesaid State 
Court actions. 

“3. The further prosecution of the action 
entitled ‘Red Rock Cola Company v. Red Rock 
Bottlers, Inc.’, by the Red Rock Cola Company, 
and the further pressing of its demands for the 
surrender to it of the secret formula during the 
pendency of this action would impede and tend 
to frustrate the jurisdiction of this Court. 

“4, Plaintiff will suffer grave and irrepa- 
rable injury unless the requested injunction is 
granted.’’ 

S2S1Ue ona ee eson 

715 U.S. C. A. Section 26: 
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of the jurisdiction of the Federal Court 
within the terms of Section 2283, supra, we 
find no such situation presented by this 
record. 


[Federal Courts Will Enjoin State Court Pro- 
ceedings Only in Exceptional Cases] 


Federal Courts will enjoin proceedings in 
State Courts with reluctance, and only “in 
those exceptional cases which call for the 
interposition of a court of equity to prevent 
irreparable injury which is clear and immi- 
nent.” Douglas v. City of Jeannette, 319 U. S. 
157; see Home Indemnity Co. v. Peters, 86 F. 
2d 916, 917. The principle is forcefully ex- 
pressed by Mr. Chief Justice Vinson speak- 
ing for the Court in the recent case of 
Alabama Public Service Commission v. South- 
ern Railway Co., 341 U. S. 341, 349, 350: 


“Equitable relief may be granted only 
when the District Court, in its sound dis- 
cretion exercised with the ‘scrupulous re- 
gard for the rightful independence of state 
governments which should at all times 
actuate the federal courts,’ is convinced 
that the asserted federal right cannot be 
preserved except by granting the ‘extraor- 
dinary relief of an injunction in the fed- 
eral courts.’ Considering that ‘few public 
interests have a higher claim upon the 
discretion of a federal chancellor than the 
avoidance of needless friction with state 
policies,’ the usual rule of comity must 
govern the exercise of equitable juris- 
diction by the District Court in this case.” 


| Each Court Entitled To Proceed 
Without Interference] 


The suit for treble damages in the federal 
Court, and the suit in the State Court have 
declared Cola’s right to terminate the con- 
tract because of the failure of Bottlers to 
comply with the minimum purchase require- 
ments are both proceedings im personam, As 
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such, each Court is entitled to proceed with- 
out interference from the other. Kline v. 
Burke Construction Co., 260 U. S. 226. If 
the contract, or the secret formula or other 
rights under the contract, could in any view 
be considered as the res, the State Court 
first acquired jurisdiction. Palmer v. Texas, 
212 U. S. 118. The further contention of 
the plaintiff that the question of breach of 
the contract under the circumstances of this 
case is exclusively within the jurisdiction of 
the federal Court in its determination of the 
antitrust suit cannot be sustained. If, be- 
cause contrary to the Anti-Trust Act, the 
acts inducing the breach are available as a 
defense in the State Court action (as in fact 
they have been asserted by the defendant 
in that proceeding), any erroneous action is 
subject to review by the United States Su- 
preme Court. Cf. Bruce’s Juices v. American 
Can Co, [1946-1947 Trade Cases J 57,553], 
330 U. S. 743. If not so available as a de- 
fense, and therefore not a question which 
could be raised in the State Court, the result 
there would not be res adjudicata in the suit 
in the federal Court. So in neither view 
could the judgment in the State Court preju- 
dice the ultimate result of the federal Court 
proceeding. 


[Judgment Granting Injunction Reversed] 


We conclude that the plaintiff has not 
made out such an exceptional case as to 
authorize the grant of an injunction by a 
federal court to stay proceedings in a State 
Court. The judgment granting the injunc- 
tion is reversed and the cause remanded 
with direction that the order be set aside 
and the injunction be dissolved. 


Judgment reversed. 


Judge McCorp participated in the hearing 
and consideration of this case, but died be- 
fore the opinion was finally prepared. 


[67,248] United States v. The Liquid Carbonic Corporation, Air Reduction Com- 
pany, Incorporated, Pure Carbonic, Incorporated, Wyandotte Chemicals Corporation, and 


International Carbonic Engineering Company. 


In the United States District Court for the Eastern District of New York. Civil 


Action No. 9179. Dated March 7, 1952. 


Case No. 930 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Consent Decree—Practices Enjoined in the Production and Distribution of Carbon 
Dioxide and Dry Ice—Allocation of Markets, Fixing of Prices, Discriminating Against 
Purchasers, Sole Distributors, Directorships, Acquisition of Stock and Assets, Sales and 
Purchases.—-Producers and distributors of carbon dioxide and dry ice are enjoined by 
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a consent decree from allocating markets, fixing or adhering to price lists or other terms 
of sale, and exchanging any information with any person engaged in such production or 
distribution as to such activities; from restricting the use of the products sold; from 
discriminating against any purchaser; from requiring any distributor or other purchaser 
to furnish the address of any customer, to permit the inspection of its records or books, 
or to divulge any information as to their business practices or policies; from selling or 
leasing equipment on the condition that the purchaser shall not purchase products manu- 
factured or sold by anyone other thau the defendants; from causing or permitting any 
director of a defendant to serve as a director of any other defendant; from entering into 
any agreement which has the effect of designating any person as the sole distributor 
for the defendant in any area or preventing any distributor from selling or dealing in the 
products of anyone other than the defendants; from instituting any action which has the 
purpose of preventing any person from using the words “dry ice”; from acquiring the 
assets or stocks of any person engaged in such production or distribution; from instituting 
any action for acts of patent infringement under patents now controlled by defendants; 
and from acquiring any patent license unless such license grants an unrestricted power 
to sublicense. Certain of the defendants are enjoined trom acquiring the title to any stocks 
or patents of one of the other defendants; from dominating or controlling the business 
policies of other producers and distributors; from selling to each other unless such defend- 
ant has the products available in excess of the current demands on such defendant; from 
selling one of the products at any industry level at such prices or terms as wili tend to 
eliminate distributors; from purchasing any such products from certain of the defendants; 
and from increasing the total number of production units, increasing the aggregate 
volume of such products purchased, and erecting any production facilities within a 
certain area. 


See the Sherman Act annotations, Vol. 1, § 1210.501, 1220.175, 1220.198, 1220.204, 
1260.275, 1530.90, 1590. 


Consent Decree—Producers and Distributors of Carbon Dioxide and Dry Ice—Sale 
and Distribution Practices Prohibited and Ordered—Compulsory Licensing of Patents.— 
Certain producers and distributors of carbon dioxide and dry ice are ordered by a consent 
decree to sell carbon dioxide to any person who is engaged in, or who may desire to 
engage in, the sale or distribution of carbon dioxide, and enjoined from selling carbon 
dioxide to any retail business establishment in any area where the defendant is not regu- 
larly making such sales; ordered to dispose of, as complete units, certain existing plants 
at reasonable prices; ordered to grant to any person a non-exclusive license to make, use, 
and vend such products under named patents upon a reasonable non-discriminatory 
royalty basis, and enjoined from making any disposition of any such patents which deprives 
the defendants of the power to grant such licenses; and ordered to give to licensees all 
technical assistance and information disclosing the methods and processes used by the 
licensor in its commercial practice under the licensed invention. 


See the Sherman Act annotations, Vol. 1, { 1530.50, 1580. 


For the plaintiff: H. G. Morison, Assistant Attorney General; Marcus A. Hollabaugh 
and Melville C. Williams, Special Assistants to the Attorney General; Frank J. Parker, 
United States Attorney for the Eastern District of New York; Sigmund Timberg, Edwin 
H. Pewett, Samual Flatow, and W. D. Kilgore, Jr., Attorneys for the United States. 


For the defendants: Satterlee, Warfield and Stephens, New York, N. Y., for Liquid 
Carbonic Corp.; Shearman and Sterling and Wright by John A. Wilson and Douglas B. 
Steimle, New York, N. Y., for Air Reduction Co., Inc. and Pure Carbonic, Inc.; Putney, 
Twombley, Hall and Skidmore by Lemuel Skidmore, New York, N. Y., for Wyandotte 
Chemicals Corp.; and S. I. Goldberg and David Greer, New York, N. Y., for International 
Carbonic Engineering Co. 


Final Judgment filed its complaint herein on June 24, 1948, 
[Judgment Entered by Consent | and the defendants herein having appeared 
RaAyFIEL, District Judge [Jn full text]: and filed their answers to the complaint, 


Plaintiff, United States of America, having denying the substantive allegations thereof 
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and the plaintiff and defendants by their 
attorneys having severally consented to the 
entry of this Final Judgment without trial 
or adjudication of any issue of fact or law 
herein, 


Now, Therefore, before the taking of any 
testimony and without trial or adjudication 
of any issue of fact or law herein, and upon 
the consent of the parties hereto, it is 
hereby 


Ordered, adjudged and decreed as follows: 


I 
[Cause of Action Under Sherman Act] 


The Court has jurisdiction of the subject 
matter herein and of all the parties hereto. 
The complaint states a cause of action 
against the defendants under Sections 1 and 
2 of the Act of Congress of July 2, 1890 
entitled “An Act to Protect Trade and 
Commerce Against Unlawful Restraints 
and Monopolies,” commonly known as the 
Sherman Act, as amended. 


Uf 
[ Definitions | 
As used in this Final Judgment: 
(A) “Liquid” means defendant The 
Liquid Carbonic Corporation, a corpora- 


tion organized and existing under the laws 
of the State of Delaware; 


(B) “Airco” means defendant Air Re- 
duction Company, Incorporated, a corpo- 
ration organized and existing under the 
laws of the State of New York, and defend- 
ant Pure Carbonic, Incorporated, a corpo- 
ration organized and formerly existing 
under the laws of the State of Delaware, 
said defendant Pure Carbonic, Incorporated, 
a wholly owned subsidiary of Air Reduction 
Company, Incorporated, having, since the 
filing of the complaint herein, been merged 
into Air Reduction Company, Incorporated, 
the business formerly carried on by such 
defendant now being carried on as a divi- 
sion of Air Reduction Company, Incorporated ; 


(C) “Wyandotte” means defendant Wy- 
andotte Chemicals Corporation, a corpora- 
tion organized and existing under the laws 
of the State of Michigan; 


(D) “Engineering” means defendant In- 
ternational Carbonic Engineering Company, 
a corporation organized and existing under 
the laws of the State of Delaware; 


Trade Regulation Reports 


(E) “CO.” means carbon dioxide in the 
form of gas, liquid or both; 


(F) “dry ice” means solid carbon dioxide ; 
(G) “person” means any individual, firm, 
partnership, corporation, association, trus- 
tee or any other business or legal entity; 


(H) “patents” means United States Let- 
ters Patent and applications thereof in so 
far as they relate to the manufacture or use 
of CO: or dry ice or both, and any method, 
material, equipment or process involved in 
such manufacture or use, including all re- 


issues, divisions, continuations or exten- 
sions thereof; 
(I) “emergency purchases” shall mean 


temporary purchases of CO: or dry ice, 
during a period not to exceed 90 consecutive 
days at any one time, and only in the 
amount necessary (a) to replace production 
lost by a defendant in one of its plants 
for reasons beyond its reasonable control 
or (b) to replace quantities not obtained 
by reason of the complete or substantially 
complete failure of one of its normal sources 
of supply. 
iil 


[Applicability of Judgment | 


The provisions of this Final Judgment 
applicable to any defendant shall apply to 
such defendant, its subsidiaries, successors 
and assigns and to each of their officers, 
directors, agents, employees and to all other 
persons acting under, through or for such 
defendant, but shall not apply to transac- 
tions solely between a defendant and a 
subsidiary or subsidiaries thereof. Each 
defendant is hereby ordered and directed 
to take such steps as are necessary to secure 
compliance by its officials, subsidiaries and 
such other persons, described above, with 
the terms of this Final Judgment. 


IV 
[Price Fixing, Allocation of Markets, 
etc., Prohibited | 


Defendants are jointly and severally en- 
joined and restrained from: 

(A) Entering into, adhering to or claim- 
ing any rights under any combination, con- 
spiracy, contract, agreement, understanding, 
plan or program which has the purpose or 
effect of: 


(1) allocating or dividing customers, 
territories, markets or fields for the manu- 
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facture, sale or distribution of CQO. or 
dry ice; 

(2) determining, fixing, maintaining or 
adhering to prices, price lists, differen- 
tials, discounts or other terms or condi- 
tions for the sale or distribution of CO: 


or dry ice to third persons; 


(B) Discussing, corresponding or other- 
wise exchanging any information with any 
person engaged in the manufacture, sale 
or distribution of COs or dry ice as to the 
activities enjoined by subsection (A) of this 
Section IV; 


(C) Restricting or attempting to restrict, 
in any manner, the use made of CO: or dry 
ice sold by any defendant or by any other 
person; 


(D) Discriminating, in any manner, 
against any person purchasing dry ice for 
the purchase of converting it into CO:; 


{E) Requiring any jobber, distributor or 
other purchaser of CQO: or dry ice to (1) 
furnish the name or address of any cus- 
tomer, (2) permit inspection of its records 
or books or (3) otherwise divulge any 
information as to the business practices or 
policies of any such jobber, distributor or 
purchaser, except that a defendant may 
require the maintenance of particular rec- 
ords showing the location of CO: cylinders 
owned by such defendant, which records 
may be examined by the defendant for the 
sole purpose of locating cylinders which 
have not been returned within a reasonable 
time; 

(F) Without adjudicating, determining 
or affecting the legality or illegality of any 
existing practices of any defendant, selling, 
leasing, installing or otherwise making 
available to any purchaser of CQO. or dry 
ice any storage tanks, converters or other 
equipment on or accompanied by any con- 
dition, agreement or understanding that 
such purchaser shall not purchase CO, or 
dry ice manufactured or sold by anyone 
other than the defendant; 


(G) Causing, authorizing or knowingly 
permitting any officer, director or employee 
of a defendant to serve as an officer, direc- 
tor or employee of (1) any other defendant, 
or (2) except as to officers, directors, or 
employees of defendant Engineering, any 
other person engaged in the manufacture, 
sale or distribution of CO: or dry ice for 
the trade in the United States, its territories 
and possessions. 
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V 
[Acquisition of Stock and Patents Enjoined| 


Defendants Liquid, Airco and Wyandotte 
are jointly and severally enjoined and re- 
strained from: 

(A) Voting or acquiring, directly or in- 
directly, legal title to or any beneficial interest 
in (1) any shares of the capital stock of, or 
(2) any bonds, debentures or other evidence 
of indebtedness issued by (a) defendant 
Engineering, (b) any person who may 
acquire any or all of the assets or capital 
stock of defendant Engineering or (c), 
except as permitted by subsection (D) of 
this Section V, any other person engaged 
in the manufacture, distribution or sale of 
CO: or dry ice in which any other defend- 
ant now has or may hereafter acquire a 
financial interest of any kind; 

(B) Acquiring, directly or indirectly, 
legal title to or any beneficial interest in 
any patent owned or controlled by (1) de- 
fendant Engineering, (2) any person who 
may acquire any or all of the assets or 
capital stock of defendant Engineering or 
(3) any other person engaged in the manu- 
facture, distribution or sale of CO:2 or dry 
ice in which any other defendant now has 
or may hereafter acquire a financial interest 
of any kind; 

(C) Dominating, controlling or interfer- 
ing with, or attempting to dominate, con- 
trol or interfere with, the business, financial 
or promotional policies, practices, operation, 
management, expansion or other business 
policy or act of defendant Engineering or 
any other person engaged in the manufac- 
ture, distribution or sale of CO: or dry ice 
in the United States, its territories and 
possessions; 


(D) After 90 days following entry of 
this Final Judgment, having any representa- 
tive on the Board of Directors of, or voting 
any of the capital stock issued by, Liquid 
Carbonic Corporation of Cuba if any other 
defendant has any representative on such 
Board or is entitled to vote any such stock 


of said Liquid Carbonic Corporation of 
Cuba. 


VI 
[Sales and Purchases Prohibited] 


Defendants Airco and Liquid are sev- 
erally enjoined and restrained from: 


(A) Selling CO: or dry ice to each other 
unless it has CO: or dry ice available in 
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excess of the current demands on such 
detendant therefor and then only to the 
extent of temporary purchases during a 
period not to exceed 90 consecutive days 
at any one time and 


(1) during the months of June, July, 
August and September only in the 
amount necessary to replace production 
lost (a) in one of its plants because of 
fire, flood or other major disaster of 
similar nature, or (b) in the plant of a 
supplier because of reasons beyond the 
reasonable control of the supplier; and 


(2) during the rest of the year, only 
in the amount necessary (a) to replace 
production lost in one of its plants for 
reasons beyond its reasonable control or 
(b) to replace quantities not obtained by 
reason of the complete or substantially 
complete failure of production of one of 
its normal sources of supply; 


(B) Selling, or causing to be sold, CO, 
at any industry level at such prices, terms 
or conditions as will tend to eliminate 
jobbers or distributors of CO: purchasing 
CO. from such defendant as competitors, 
provided that nothing contained herein 
shall be construed to obligate defendants 
Airco or Liquid to sell CO: at a price below 
such defendant’s cost of production and 
distribution of CO:; 


(C) Making emergency purchases for a 
period of 2 years from the date of entry 
of this Final Judgment, where it would be 
apparent to a reasonably prudent business 
man that the effect of such purchases would 
be to deprive jobbers or distributors of CO: 
or dry ice which they desire to obtain. 


VII 


[Sales to Distributors Ordered—Sole 
Jobbers Prohibited] 


(A) Each of the defendants Liquid and 
Airco, for a period of 10 years after entry 
of this Final Judgment, is 


(1) ordered and directed, subject to 
subsection (A) of Section VI herein, to 
sell directly to any person who is en- 
gaged in, or who may desire to engage 
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purchase same, CO: manufactured or 
purchased by such defendant for resale 
and which at the time of receipt of re- 
quest to purchase such defendant has not 
already sold or contracted to sell in a 
bona fide transaction or allocated to meet 
specific request from regular customers, 
or current requests of such customers 
which its past experience has shown it 
may justifiably anticipate, on _ prices, 
terms or conditions of sale regularly 
offered to similarly situated Distributors 
meeting such standards. In addition, in 
times of industry shortage, where a de- 
fendant is engaged in selling CQO, in 
competition with any Distributor or Dis- 
tributors of such defendant, such defend- 
ant shall share, with such Distributor or 
Distributors, on a  non-discriminatory 
basis and upon prices, terms and condi- 
tions of sale that are not less favorable 
than those extended to similarly situated 
Distributors not in competition with such 
defendant, the supplies of COs. in the 
possession of or under the control of such 
defendant; 


(2) enjoined and restrained from sell- 
ing or offering for sale CO: to any retail 
business establishment (7. e., one cus- 
tomarily purchasing and using one cylinder 
at a time and doing business at a single 
location), in any area where the defendant 
is not regularly making such sales at the 
time of entry of this Final Judgment; 
provided, however, that any such defendant 
may make such sales in an area where 
a Distributor, through which it has sold, 


~fails to adhere to such minimum credit, 


quantity and business standards or, with- 
out fault on the part of such defendant, 
ceases to act, or is disabled from acting, 
as a Distributor, but in any such event 
of failure, cessation or disability the de- 
fendant shall use its best efforts to sell 
through another Distributor or Distribu- 
tors meeting such standards and, should 
the matter be brought to the attention 
of this Court by the plaintiff herein, the 
burden shall be upon the defendant to 
show to this Court that it has used such 


efforts. 


(B) Defendant Wyandotte, for a period 


in, the sale and distribution of CO: (re- 
ferred to in this Section VII as “Dis- 
tributor” or “Distributors”) meeting the 
minimum credit, quantity and business 
standards required by such defendant of 
any of its Distributors, and who offers to 


of 10 years after entry of this Final Judg- 
ment, is ordered and directed, subject to 
subsection (C) of Section IX herein, to sell 
directly to any person who is now engaged 
in, or who desires to engage in, the sale 
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and distribution of CO. or dry ice, or both, 
meeting the minimum credit, quantity and 
business standards required by defendant 
Wyandotte of its distributors and jobbers, 
and who offers to purchase same, CO2: or 
dry ice, or both, manufactured or purchased 
by defendant Wyandotte for resale and 
which at the time of receipt of request to 
purchase, Wyandotte has not already sold 
or contracted to sell in a bona fide trans- 
action or allocated to meet specific requests 
from regular customers, or current requests 
of such customers which its past experience 
has shown it may justifiably anticipate, on 
prices, terms or conditions of sale regularly 
offered to similarly situated distributors and 
jobbers meeting such standards. 


(C) Defendant Wyandotte is ordered 
and directed on January 2, 1953, to cancel 
its license with defendant Engineering, 
dated July 1, 1934, as amended. 


(D) Each of the defendants is enjoined 
and restrained from entering into, adhering 
to or claiming any rights under any con- 
tract, agreement, understanding, plan or 
program which has the purpose or effect of: 


(1) appointing, designating or employ- 
ing any person as sole jobber or distribu- 
tor of CO: or dry ice for such defendant 
in any territory, area or locality; 

(2) restricting or preventing any job- 
ber or distributor of CO:z or dry ice from 
selling, buying or dealing in CO: or dry 
ice manufactured or sold by anyone other 
than such defendant. 


(E) Each of the defendants is enjoined 
and restrained from instituting, maintain- 
ing or continuing any action or proceeding 
which has the purpose or effect of prevent- 
ing any person from using the words “dry 
ice’ in connection with the manufacture, 
distribution or sale of COz and dry ice. 


VII 


[Acquisition of Stock or Assets of 
Competitors Prohibited] 


(A) Each defendant is perpetually en- 
joined and restrained from acquiring, di- 
rectly or indirectly, with any other defendant 
or any other person engaged in the manufac- 
ture, distribution or sale of CO. or dry ice 
in the United States, its territories and 
possessions, by purchase, merger, consolida- 
tion or otherwise after the entry of this 
Final Judgment, and from holding or exer- 
cising after such acquisition, ownership or 
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control of the business, physical assets or 
good will, or any part thereof, any shares 
of the capital stock or securities of, or any 
evidence of “indebtedness issued by, any 
person engaged in the manufacture, dis- 
tribution or sale of COs, or dry ice; 

(B) Defendants Liquid, Airco and Wyan- 
dotte, for a period of 10 years from the 
date of entry of this Final Judgment, and 
subject to Section IX herein, are each en- 
joined and restrained from acquiring, di- 
rectly or indirectly, by purchase, merger, 
consolidation or otherwise, and from hold- 
ing or exercising after such acquisition, 
ownership or control of the business, physi- 
cal assets (except goods or products bought 
or incidental to the ordinary course of busi- 
ness) or good will, or any part thereof, or 
any capital stock or securities (excepting 
the purchase, solely for the purpose of 
investment, by officers, directors, agents 
and employees of said defendants, of any 
capital stock of any person which does not 
manufacture CO: for the trade) of, any 
person engaged in the manufacture, distri- 
bution or sale of CO: or dry ice in the 
United States, its territories or possessions, 
until after the defendant has, upon reason- 
able notice to the Attorney General with 
an opportunity on the part of the latter to 
be heard, demonstrated to the satisfaction 
of this Court that the effect of the pro- 
posed acquisition may not be to substantially 
lessen competition in the manufacture, sale 
or distribution of CQ» or dry ice, or to 
tend to create a monopoly in the manufac- 
ture, sale or distribution of CO. or dry ice; 

(C) Defendants Liquid and Airco are 
jointly and severally enjoined and restrained 
from entering into, adhering to or claiming 
any rights under any contract, agreement or 
understanding with any producer of CQO, 
or dry ice whereby such producer agrees 
not to produce or sell mare CO2 or dry 
ice than is purchased by the defendant, or 
agrees otherwise to limit or restrict pro- 
duction or sale of CO. or dry ice. 


IX 


[Purchases Prohibited, Disposal of Plants 
Ordered, and Increase of Production 
Units Prohibited] 


(A) Subject to the provisions of subsec- 
tion (F) of this Section IX, defendant Airco 
is enjoined and restrained after April 30, 
1953 from purchasing or acquiring, directly 
or indirectly, from Delancey Chemical Cor- 
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poration, Philadelphia, Pennsylvania, any 
CO. or dry ice except on the following 
basis: 

(1) during each month of the period 
from April 30, 1953 through December 
31, 1953 a volume by weight not exceed- 
ing 80% of the total specified for the 
corresponding month in the 1950 purchase 
contract between Delancey and Airco; 

(2) during each month of the period from 
January 1, 1954 through December 31, 
1954 a volume by weight not exceeding 
70% of the total specified for the corre- 
sponding month in the said purchase con- 
tract; 

(3) during each month after December 
31, 1954 a volume by weight not exceed- 
ing 50% of the total specified for the 
corresponding month in the said purchase 
contract; 


(B) Defendant Airco is ordered and di- 
rected to cancel after one year from the date 
of entry of this Final Judgment any con- 
tract, understanding or arrangement for the 
purchase of CO: or dry ice from California 
Carbonic Company, Los Angeles, California, 
and Carbonic Chemical Company, Mosquero, 
New Mexico; 

(C) Subject to the provisions of subsec- 
tion (F) of this Section IX, each of the 
defendants Airco and Liquid is enjoined 
from purchasing or acquiring from defend- 
ant Wyandotte, and Wyandotte is enjoined 
from selling or transferring to Airco or 
Liquid, directly or indirectly, any CQ, or 
dry ice after December 31, 1954, and be- 
tween March 1, 1952 and December 31, 1954 
except as follows: 


(1) during each month of the period 
from March 1, 1952 through December 
31, 1952 a volume by weight not exceed- 
ing 80% of the total each purchased from 
Wyandotte during the corresponding 
month of the year 1951; 


(2) during each month of the period 
from January 1, 1953 through December 
31, 1953 a volume by weight not exceed- 
ing 50% of the total each purchased from 
Wyandotte during the corresponding 
month of the year 1951; 

(3) during each month of the period 
from January 1, 1954 through December 
31, 1954 a volume by weight not exceed- 
ing 33%4% of the total each purchased 
from Wyandotte during the correspond- 
ing month of the year 1951; 
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(D) Defendant Liquid is ordered and di- 
rected to cancel at the end of one year from 
the date of entry of this Final Judgment 
any contract, understanding or arrangement 
for the purchase of CO: or dry ice from 
Ideal Dry Ice Manufacturing Company, 
Ada, Oklahoma and Carbon Dioxide & 
Chemical Company, Price, Utah; 


(E) (1) Within one year from the date 
of entry of this Final Judgment, defendant 
Liquid shall, pursuant to the terms and con- 
ditions of this subsection (E) of this Sec- 
tion IX, dispose of, as complete units, its 
existing plants located at Long Island City, 
New York, and Indianapolis, Indiana, here- 
inafter referred to singularly and collectively 
as “said plants.” Reference to said plants 
in this Final Judgment shall include all real 
estate, buildings and improvements thereon; 
all machinery and other production equip- 
ment appurtenant thereto; all production, 
sales and engineering records relevant to 
the operation of said plants; and all other 
facilities and equipment used in the manu- 
facture of COs or dry ice. 

(2) The disposal of said plants shall be 
effected through a trustee or trustees (here- 
inafter referred to as “The Trustee”) ap- 
pointed by the Court forthwith after entry 
of this Final Judgment. The term of ap- 
pointment of The Trustee shall be one year. 
The Court may extend such term upon a 
showing that there may be persons who 
have an interest in purchasing the said 
plants. The Trustee is to act as an officer 
of the Court and shall have full powers to 
bring about the prompt and expeditious dis- 
posal of said plants in accordance with the 
terms and conditions of this subsection (E) 
of this Section IX of this Final Judgment. 
The compensation of The Trustee shall be 
fixed by the Court. 


(3) Disposal of said plants shall be at 
such reasonable prices as shall be deter- 
mined by the Court, having due regard to 
a value determination made by an inde- 
pendent appraiser appointed by the Court. 
In the event that any offer for the purchase 
of said plants for CO: purposes is received 
which is less than the value determination 
made by the said independent appraiser, 
both plaintiff and defendant Liquid may be 
heard on the reasonableness of such offer. 
Disposal of said plants shall be made to a 
person or persons other than (a) a defend- 
ant herein, (b) a stockholder, officer, direc- 
tor, employee, or agent of any defendant 
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herein or-(c) any person affiliated, directly 
or indirectly, with any defendant herein. 
Disposal of said plants by The Trustee 
shall be restricted to persons who intend 
to operate said plants in the manufacture 
of CO. or dry ice or both, and who file 
with the Court an undertaking so to do. 


(4) Defendant Liquid shall take such 
steps as are necessary to maintain said 
plants, until the time of disposal thereof by 
The Trustee, at the defendant’s best stand- 
ards of operating performance applicable to 
said plants for the manufacture of CO:2 and 
(in the case of the existing plant located at 
Indianapolis, Indiana) dry ice. Pending 
such disposal, defendant Liquid shall not 
permit said plants to be diminished in ca- 
pacity or turned to uses other than the 
manufacture of COs or dry ice. Defendant 
Liquid shall at all times furnish to The 
Trustee and prospective purchasers of said 
plants all information regarding said plants, 
and permit them to have such access to, and 
to make such inspection of, said plants as 
is reasonably necessary. Defendant Liquid 
shall take all other actions which it is di- 
rected by the Court or The Trustee to take 
in order to disseminate and publicize the 
availability for sale, and to promote and 
effectuate the expeditious disposal, of said 
plants. 


(5) During the entire period for which 
The Trustee serves, and at the end of such 
period, The Trustee shall render such re- 
ports to, and request such instructions from, 
the Court as may be necessary or appropriate. 


(F) Defendants Airco and Liquid are 
perpetually jointly and severally enjoined, 
except as permitted in the above subsections 
of this Section IX and except for emergency 
purchases, from purchasing or attempting 
to purchase, directly or indirectly, any CO. 
oi dry ice from (1) producers with whom 
either of said defendants is required by this 
Section IX of this Final Judgment to cancel 
contracts or limit purchases or (2) oper- 
ators of any plant required to be divested 
by this Section IX of this Final Judgment; 


(G) Defendants Airco and Liquid are 
jointly and severally enjoined from: 


(1) increasing the total number of pro- 
duction units for COz or dry ice now 
located in existthg plants; 


(2) increasing the aggregate volume of 
CO. and dry ice purchased during the 
calendar year of 1950 from present sup- 
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pliers, except for emergency purchases 
(including for the purposes of this clause 
purchases pursuant to subsection (A) of 
Section VI); 

(3) erecting any production facilities 
for COz and dry ice, the construction of 
which had not begun by the date of entry 
of this Final Judgment; and 

(4) acquiring by purchase contract or 
otherwise CO: or dry ice from suppliers 
not presently supplying such defendant 
therewith, except for emergency purchases ; 


within 400 miles of any plant or production 
facility which is the subject of or affected 
by subsections (A) through (E) of this Sec- 
tion IX and which concerns the defendant 
in question, until such defendant shall have 
taken all steps required by the applicable 
provisions of subsections (A) through (E) 
to be taken by it in respect of such plant 
or production facility (which steps may be 
taken prior to the time provided for in this 
Final Judgment), and shall have filed with 
this Court a statement to that effect in each 
such instance; provided that defendant Liquid 
shall have the right to add one complete 
CO, and/or dry ice production unit to the 
facilities in existence on the date of entry 
of this Final Judgment at its plant located 
at Urbana, Ohio, provided that such unit 
shall not be put into operation until after 
the expiration of one year from the date 
of entry of this Final Judgment and until 
defendant Liquid has filed with this Court 
the statement referred to in this subsection 
(G) with respect to purchases by it from 
defendant Wyandotte; and provided that de- 
fendant Airco shall have the right to replace 
any of its existing regular sources of supply 
by any of the means specified in clauses (1) 
and (3) in the event that there is a perma- 
nent discontinuance of supply by any such 
source, any such replacement unit or units 
to be of no greater capacity than the unit 
or units that they replace, or to replace such 
sources in such event by obtaining CO, 
and/or dry ice from persons who prior 
thereto had not been engaged in the pro- 
duction thereof, in quantities not in excess 
of those usually obtained from the replaced 
source, provided, further, that Airco shall not 
so obtain CO: and/or dry ice from any such 
person if it would be apparent to a reason- 
ably prudent business man that the effect 
thereof would be to deprive jobbers or 
distributors of CO: or dry ice which they 
desire to obtain. 
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x 
[Patent Infringement Suits and Acquisition of 
Licenses Enjoined| 


(A) Defendant Engineering is hereby en- 
joined and restrained from issuing any 
license under, instituting or threatening to 
institute, maintaining or continuing any 
action or proceeding for acts of infringe- 
ment, or to collect damages, compensation 
or royalties under, United States Patent No. 
2,025,698 or any license or agreement issued 
or made in connection therewith except 
under the license between defendants Engi- 
neering and Wyandotte, dated July 1, 1934, 
as amended; 


(B) Each defendant is hereby enjoined 
and restrained from instituting or threaten- 
ing to institute, maintaining or continuing 
any action or proceeding for acts of infringe- 
ment, or to collect damages, compensation 
or royalties alleged to have occurred or 
accrued prior to the date of this Final Judg- 
mient under any patent now owned or con- 
trolled by such defendant except actions by 
defendant Engineering for royalties claimed 
to be due under the license between defend- 
ants, Engineering and Wyandotte, dated 
July 1, 1934, as amended; 


(C) Each of the defendants is enjoined 
and restrained from acquiring any license, 
sublicense, grant of immunity or similar 
right under any existing patent or any 
patent issued or applied for within 10 years 
from the entry of this Final Judgment un- 
less such license, sublicense, grant of im- 
munity or similar right grants to said 
defendant a full and unrestricted power to 
sublicense which said defendant exercises 
pursuant to the provisions of Section XI 
herein. 


Xs 


[Licensing of Patents and Supplying of 
Technical Information Ordered] 


(A) Each of the defendants (except de- 
fendant Engineering with respect to defend- 
ant Wyandotte prior to Jan. 2, 1953) is 
ordered and directed, in so far as each has 
the power to do so, to grant to any person, 
upon written application therefor, a non- 
exclusive license to make, use and vend 
under any, some or all patents (except 
United States Patent No. 2,025,698) (1) 
now owned or controlled by such defendant 
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(including those listed in Appendix A [not 
reproduced] attached to this Final Judg- 
ment which are so owned or controlled), 
or (2) which are issued or applied for by 
such defendant within 10 years from the 
date of the entry of this Final Judgment, 
or (3) now existing or which are issued 
or applied for within the aforesaid 10-year 
period and under which such defendant has 
the right to issue a license or sublicense; 


(B) Each defendant is hereby enjoined 
and restrained from making any sale or 
other disposition of any of said patents 
which deprives the defendant of the power 
or authority to grant such licenses unless 
it sells, transfers or assigns such patents 
and requires as a condition of such sale, 
transfer or assignment that the purchaser, 
transferee or assignee shall observe the re- 
quirements of this Section XI and the pur- 
chaser, transferee or assignee shall file with 
this Court, prior to consummation of said 
transaction, an undertaking so to be bound; 


(C) Each defendant is hereby enjoined 
and restrained from including any restric- 
tion or condition whatsoever in any license 
or sublicense granted by it pursuant to the 
provision of this Section XI except that; 


(1) the license may be non-transferable; 


(2) a reasonable non-discriminatory royal- 
ty may be charged; 


(3) reasonable provision may be made 
for periodic inspection of the books and 
records of the licensee by an independent 
auditor or any person acceptable to the 
licensee who shall report to the licensor 
only the amount of CO: and dry ice pro- 
duced under the licensed inventions and 
of the royalty due and payable thereon; 


(4) reasonable provision may be made 
for cancellation of the license upon failure 
of the licensee to pay the royalties or to 
permit the inspection of his books and 
records as hereinabove provided; and 


(5) the license must provide that the 
licensee may cancel the license at any time 
upon 30 days’ written notice to the licensor ; 


(D) Within 30 days after the date of 
application, issuance or acquisition of any 
patents, to advise this Court and the Attor- 
ney General, in writing, of the number and 


* [See the Supplement to Article XI (A) on 
page 67,387.] e 
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date of such application, issuance or acquisi- 
tion; 


(E) Upon receipt of a written request 
for a license under the provisions of this 
Section XI the defendant shall advise the 
applicant in writing of the royalty which it 
deems reasonable for the patent or patents 
to which the request pertains. If the parties 
are unable to agree upon a_ reasonable 
royalty within 60 days from the date such 
request for a license was received by the 
defendant, the applicant therefor may forth- 
with apply to this Court for the determina- 
tion of a reasonable royalty, and the defend- 
ant shall, upon receipt of notice of the filing 
of such application, promptly give notice 
thereof to the Attorney General. In any 
such proceeding, the burden of proof shall 
be on the defendant owning or controlling 
the patent or patents to establish the reason- 
ableness of the royalty requested, and the 
reasonable royalty rates, if any, determined 
by this Court shall be retroactive for the 
applicant and all other licensees under the 
same patent or patents to the date the ap- 
plicant files his application with this Court. 
Pending the completion of negotiations or 
any such proceeding, the applicant shall 
have the right to make, use and vend under 
the patents to which the application pertains 
without payment of royalty or other com- 
pensation as above provided, but subject 
to the provisions of subsection (F) of this 
Section XI; 


(F) Where the applicant has the right to 
make, use and vend under subsection (E) 
of this Section XI, said applicant or the 
defendant owning or controlling the patent 
or patents may apply to this Court to fix 
an interim royalty rate pending final deter- 
mination of what constitutes a reasonable 
rate. If this Court fixes such interim royalty 
rate, defendant shall then issue and the 
applicant shall accept a license or, as the 
case may be, a sublicense, providing for 
the periodic payment of royalties at such 
interim rate from the date of the filing of 
such application by the applicant. If the 
applicant fails to accept such license or sub- 
license or fails to pay the interim royalty 
rate in accordance therewith, such action 
shall be ground for the dismissal of his 
application and his rights under subsection 
(FE) shall terminate. Where an interim license 
or sublicense has been issued pursuant to 
this paragraph, reasonable royalty rates, if 
any, as finally determined by this Court 
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shall be retroactive for the applicant and all 
other licensees under the same patent or 
patents to the date the applicant files his 
application with this Court; 


(G) Nothing herein shall prevent any ap- 
plicant from attacking in the aforesaid pro- 
ceedings or in any other controversy, the 
validity or scope of any of the patents, nor 
shall this Final Judgment be construed as 
iinporting any validity or value to any of 
the said patents. Nothing herein shall be 
construed to determine that existing royalty 
rates are reasonable; 


(H) Each of the defendants Liquid, Airco, 
Wyandotte and Engineering is ordered and 
directed, for a period of 10 years from the 
entry of this Final Judgment, to give to 
each licensee under any patents owned or 
controlled by the defendant, upon written 
request therefor, all technical assistance and 
information in its possession disclosing the 
methods and processes used by the licensor 
in its commercial practice under the licensed 
invention. Wherever practicable such tech- 
nical assistance and information shall be 
furnished in writing. However, where not 
practicable to furnish such assistance and 
information in writing, technical personnel 
shall be made available to help install and 
initiate the operation of the methods and 
processes by the licensee. Such technical 
assistance and information shall be charged 
for at no more than actual cost to the 
licensor, without allocating any overhead or 
general administrative expense. 


XII 
[Compliance and Visitatton] 


For the purpose of securing compliance 
with this Final Judgment, and for no other 
purpose, and subject to any legally recog- 
nized privilege, duly authorized representa- 
tives of the Department of Justice shall, 
upon the written request of the Attorney 
General, or the Assistant Attorney General 
in charge of the Antitrust Division, upon 
reasonable notice to the defendants made to 
their principal offices, be permitted: 


(a) access, during the office hours of 
said defendants, to all books, ledgers, ac- 
counts, correspondence, memoranda and 
other records and documents in the pos- 
session of or under the control of said 
defendants relating to any of the matters 

* contained in this Final Judgment; and 
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(b) subject to the reasonable conveni- 
ence of said defendants and without re- 
straint or interference from them, to 
interview the officers and employees of 
defendants, who may have counsel pres- 
ent, regarding any such matters. 


For the purpose of securing compliance 
with this Final Judgment, any defendant, 
upon the written request of the Attorney 
General or the Assistant Attorney General 
in charge of the Antitrust Division, made to 
its principal office, shall submit such written 
reports with respect to any of the matters 
contained in this Final Judgment as from 
time to time may be necessary for the 
enforcement of this Final Judgment. 


No information obtained by the means 
provided in this Section XII shall be divulged 
by any representative of the Department 
of Justice to any person other than a duly 
authorized representative of such Depart- 
ment except in the course of legal proceed- 
ings to which the United States is a party 
for the purpose of securing compliance with 
this Final Judgment, or as otherwise re- 
quired by law. 


XIII 
[Jurisdiction Retained] 


Jurisdiction is retained for the purpose of 
enabling any of the parties to this Final 
Judgment to apply to this Court at any time 
for such further orders and directions as 
may be necessary or appropriate for the 
construction or carrying out of this Final 
Judgment or for the modification or amend- 
ment of any of the provisions thereof, the 
enforcement of compliance therewith and 
the punishment of violations thereof. 


Supplement to Article XI(A) 
of Final Judgment’ 


[Listing of After-Discovered Patents] 


RayrFieL, District Judge [/n full text]: 
Whereas, upon consent of all the parties 
hereto, a Final Judgment was entered in 
this action on March 7, 1952; and 


Whereas, Article XI(A) of said Final 
Judgment provides as follows: 


“(A) Each of the defendants (except 
defendant Engineering with respect to 
defendant Wyandotte prior to Jan. 2, 
1953) is ordered and directed, in so far 
as each has the power to do so, to grant 
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to any person, upon written application 
therefor, a non-exclusive license to make, 
use and vend under any, some or all pat- 
ents (except United States Patent No. 
2,025,698) (1) now owned or controlled 
by such defendant (including those listed 
in Appendix A attached to this Final 
Judgment which are so owned or con- 
trolled), or (2) which are issued or ap- 
plied for by such defendant within 10 
years from the date of the entry of this 
Final Judgment, or (3) now existing or 
which are issued or applied for within the 
aforesaid 10 year period and under which 
such defendant has the right to issue a 
license or sublicense;” 


and: 


Whereas, the patents listed in Appendix A 
[not reproduced] attached to the Final Judg- 
ment are believed by all the parties hereto 
to be all the patents (as defined in Article 
II(H) of the Final Judgment) owned or 
controlled by each defendant on March 7, 
1952 except for United States Patent No. 
2,025,698 owned by defendant International 
Carbonic Engineering Company; and 

Whereas, all the parties to the Final 
Judgment herein have severally consented 
to a supplement thereto whereby any de- 
fendant who shall subsequent to March 7, 
1952 discover that it owned or controlled on 
that date any patent (as defined in Article 
II(H) of said Final Judgment) not listed in 
Appendix A [not reproduced] attached to 
said Final Judgment shall be required to 
file with this Court as a supplement thereto 
a statement containing the information with 
respect to such patent or patents as is set 
forth in said Appendix A [not reproduced] 
with respect to the patents listed therein 
and that, upon any such filing, said Ap- 
pendix A [not reproduced] shall be deemed 
to be accordingly supplemented thereby, 
nunc pro tunc, effective as of March 7, 1952; 


Now, therefore, upon the consent as afore- 
said of all the parties hereto, it is hereby 
ordered, adjudged and decreed that Article 
XI(A) of the Final Judgment entered herein 
on March 7, 1952 be and hereby is supple- 
mented so that each defendant shall, at any 
time or from time to time, upon the dis- 
covery that it owned or controlled on March 
7, 1952 any patent (as defined in Article 
II(H) of said Final Judgment) not listed 
in Appendix A [not reproduced] attached 
to said Final Judgment (other than United 
States Patent No. 2,025,698), be required 


1 [Order dated March 7, 1952. ] 
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deemed to be accordingly supplemented 
thereby, nunc pro tunc, effective as of March 
7, 1952; and further that the entry of this 
order shall be without prejudice to the 
rights of the plaintiff under Article XII and 
Article XIII of said Final Judgment. 


to file with this Court as a supplement 
thereto a statement containing the informa- 
tion with respect to such patent or patents 
as is set forth in said Appendix A [not 
reproduced] with respect to the patents 
listed therein and that, upon any such filing, 
said Appendix A [not reproduced] shall be 


[1 67,249] Interstate Natural Gas Company v. Southern California Gas Company, 
Southern Counties Gas Company, El Paso Natural Gas Company, Ei Paso Pipeline Com- 
pany, John Doe Company I, John Doe Company II, John Doe ‘Company III, and John 
Doe Company IV. 


In the United States District Court for the Southern District of California, Central 
Division. No. 12828-WB. Opinions filed January 29, 1952 and March 4, 1952. 


Sherman Antitrust Act 


Practice and Procedure—Application of Antitrust Laws to Regulated Industries— 
Jurisdiction of Court in Suit for Damages—Primary Jurisdiction of Administrative Agency 
—Grounds of Dismissal.—In an action for damages brought by a producer of natural gas, 
alleging that pipeline companies refused to transport the producer’s gas and that such 
refusal was in violation of the Sherman Antitrust Act, a motion to dismiss the complaint 
is granted. Although the court must take jurisdiction to determine whether the claims 
are well founded, the complaint must be dismissed since the case involves only issues which 
a federal court cannot decide because the Federal Power Commission has primary juris- 
diction and the producer has not exhausted its administrative remedies and, therefore, 
there is no claim upon which relief can be granted by the federal court. A party cannot 
be permitted, under the guise of suing under the antitrust laws, to seek in the courts, by 
indirection, determinations which are reserved for the administrative agency in the first 
instance. 


See the Sherman Act annotations, Vol. 1, § 1021.441, 1640.195, 1640.201. 

For the plaintiff: Guthrie, Darling and Shattuck, Los Angeles, California. 

For the defendants: T. J. Reynolds and L. T. Rice, Los Angeles, California, for 
Southern California Gas Co.; Milford Springer, Los Angeles, California, for Southern 
Counties Gas Co.; and Pillsbury, Madison and Sutro, Turner H. McBaine, and Byron E. 


Kabot, San Francisco, California, for Southern California Gas Co. and Southern Counties 
Gas Co. 


Opinion 
[Defendants Refuse to Transport 
Plaintiff's Gas] 


Byrne, District Judge [Jn full text except 
for omissions indicated by asterisks]: During 
the period from October 18, 1948 until 
October 25, 1950, Interstate Natural Gas 
Company had control of the production of 
natural gas which it desired to ship and 
sell in interstate commerce. It requested 
defendants, as transporters, to accommo- 
date its supply of natural gas through de- 
fendants’ pipeline to commercial and_ in- 
dustrial users in Southern California. De- 
fendants refused. Plaintiff filed this action 
for damages alleged to have been suffered 
by reason of defendants’ refusal. 


{| 67,249 


[Violation of Sherman Act Asserted] 


Plaintiffs assert that defendants’ conduct 
was in violation of the provisions of the 
Leasing Act of February 25, 1920, (30 U. S. 
C. A. 185), of the Natural Gas Act, (15 
Us Ss) CaAG 7 17) wands thessheruanmeaunti= 
Trust, Act,, 5 Us SG sAcrlende2): 


[Motion to Dismiss Filed] 
Defendants have filed a motion to dismiss. 
[Allege Contract Violative of Antitrust Laws 
—Excuse for Refusal] 


The substance of the pertinent allegations 
of the complaint may be stated as follows: 
The defendants, during the period referred 
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to in the complaint, were engaged in the 
transportation of natural gas in interstate 
commerce and owned a pipeline system 
located in the states of Texas, New Mexico, 
Arizona and California. Defendants’ pipe- 
line was constructed upon rights-of-way 
across government lands under permits 
granted by the Secretary of the Interior 
pursuant to the provisions of the Leasing 
ANCtLOF LH ebruary: 25;, 192053000. Sa. CA. 
185. That Act required defendants to main- 
tain such pipelines as a common carrier. 
Defendants agreed in writing with the 
Secretary of the Interior that the pipeline 
would be operated and maintained as a 
common carrier. As a common carrier of 
natural gas it was the duty of defendants 
to fle a common carrier tariff and sched- 
ules showing rates and charges with the 
Federal Power Commission, and to trans- 
port gas for plaintiff and other shippers at 
reasonable and non-discriminatory rates. 
Pursuant to the provisions of the Natural 
CASeAC om Us SalCapAay a7 7). thesrates 
and schedules for the transportation of gas 
were subject to the jurisdiction of the Fed- 
eral Power Commission. Notwithstanding 
demands made upon them by plaintiff, 
defendants refused to file any rate or tariff, 
and refused to transport any gas for plain- 
tiff. On October 25, 1950 defendant El 
Paso Natural Gas Company filed a pur- 
ported rate with the Federal Power Com- 
mission for the transportation of gas through 
defendants’ pipeline. Defendants Southern 
California Gas Company and Southern 
Counties Gas Company have never filed any 
rate. During the period mentioned plaintiff 
controlled gas in the vicinity of defendants’ 
pipeline which it desired to ship to Southern 
California. Because defendants refused to 
act as a common carrier and transport gas 
for plaintiff through their pipeline, plaintiff 
was unable to ship or sell gas and suffered 
damages. Defendants, in refusing to per- 
form their duty as a common carrier and to 
transport gas for any person, including 
plaintiff, at a reasonable and nondiscrimina- 
tory rate, dominated and monopolized the 
trade, producing, marketing, transporting 
and selling natural gas from Texas and 
New Mexico through the State of Arizona 
to California. By such monopoly defend- 
ants eliminated plaintiff as a competitor. 
Defendants Southern California Gas Com- 
pany and Southern Counties Gas Company, 
on or about December 17, 1945, entered into 
a contract with defendant El Paso Natural 


Trade Regulation Reports 


Cited 1952 Trade Cases 
Interstate Natural Gas Co. v. Southern California Gas Co. 


67,389 


Gas Company whereby said defendants 
purportedly obligated themselves to pur- 
chase from El Paso Natural Gas Company 
91% of defendants’ pipeline capacity. It 
is alleged that said contract is contrary to 
the antitrust laws in that defendant used 
that contract as an excuse for not trans- 
porting plaintiff’s gas. 
K KK Kk 


[Action Must Be Dismissed 
for Lack of Jurisdiction] 


Assuming, arguendo, that the defendants’ 
pipeline is a common carrier, this action 
must be dismissed for lack of jurisdiction 
of the subject matter of the action because 
primary administrative jurisdiction is in the 
Federal Power Commission and the plain- 
tiff has failed to exhaust its administrative 


remedies. 
KOK Ok 


[Cunard Case] 


In U. S. Navigation Co. v. Cunard S. S. 
Co., (284 U. S. 474, 487), where the failure 
to file a contract with the Shipping Board 
was involved, the court said: 


“Tn any event, it reasonably cannot be 
thought that Congress intended to strip 
the board of its primary original juris- 
diction to consider such an agreement 
because of a failure of the contracting 
parties to file it... A contention to that 
effect is clearly out of harmony with the 
fundamental purposes of the Act 
For the courts to take jurisdiction in 
advance of such hearing and determina- 
tion would be to usurp that authority.” 
(Emphasis added) 


* Ok Ok 


[Cannot Sue Under Antitrust Laws to Avoid 
Commuission’s Jurisdiction] 


Plaintiff seeks to avoid this rule of law 
enunciated repeatedly by the Supreme 
Court by its insistence that it asks relief, 
not from the unlawful practices that have 
been established as a result of the alleged 
conspiracy, but from the conspiracy itself, 
over which the Federal Power Commission 
is said to have no jurisdiction, and from 
which it can give no relief. This maneuver, 
as a means of conferring jurisdiction on 
this court, is futile, for the reason that it 
cannot maintain its action without estab- 
lishing injury. The injury can ensue only 
from the maintenance of the unlawful prac- 
tices which are specially charged to be 
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discriminatory. What practices are “unjust, 
unreasonable, unduly discriminatory or pref- 
Saini (Ol 1. Se Ce 2A, lola), 28 
determined by the Federal Power Com- 
mission and not by the antitrust laws. The 
Supreme Court has uniformly refused to 
permit a party under guise of suing under 
the antitrust laws to seek in the courts, by 
indirection, determinations which are re- 
served for the Commission in the first 
instance. Keogh v. Chicago & Northwestern 
R. Co., 260 U. S. 156; Central Transfer Co. 
v. Terminal Railroad Assn., 288 U. S. 469; 
Terminal Warehouse Co v. Pennsylvania R. 
Co., 297 U. S. 500. As these cases show, 
the plaintiff cannot make its assault on a 
matter said not to be within the jurisdiction 
of the Commission, when adjudication must 
turn on matters which are within its juris- 
diction. The plaintiff cannot show damage 
save by showing that the Comission would 
approve some rate structure and some practice 
other than that presently existing. 


[Commission Would Determine the Problem] 

Had the plaintiffs presented their prob- 
lem to the Federal Power Commission, that 
body would have determined to what ex- 
tent, if any, and under what conditions, 
defendants would be required to make their 
facilities available to plaintiff. The Com- 
mission could also have required defendants 
to file a schedule of rates and conform to 
all other provisions of the Act. Adequate 
judicial review is afforded, (15 U. S. C. A. 
717r), if the plaintiff is aggrieved by the 
conduct of the Commission. 


[Questions Unanswered Without Commission 
Hearing) 

Absent a hearing and determination by 
the Commission as to the extent, if any, 
to which defendants should be required to 
make their facilities available to plaintiff, 
what measure of damages would this court 
apply? Can it be contended that this court 
should take evidence and determine what 
portion of defendants’ facilities should have 
been made available to plaintiff and at 
what rates, or which of defendants’ cus- 
tomers, contracts and services should have 
been eliminated to accommodate the plain- 
tiff ? 

[Court Would Usurp Authority 
of Commission] 

To paraphrase Mr. Justice Sutherland in 
the Cunard case, supra, for this court to 
take jurisdiction in advance of a hearing 
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and determination by the Commission of 
the administrative questions, would be to 
usurp that authority. 


[Motion to Dismiss Granted] 


The motion to dismiss is granted. 


Opinion of March 4, 1952 


|Original Complaint Dismissed for Lack of 
Jurisdiction] 


Byrne, District Judge [Jn full text except 
for omissions indicated by asterisks]: Plain- 
tiff’s original complaint was held by this 
court, in a memorandum of decision filed 
January 29, 1952, — F. Supp. —, to be 
vulnerable to a motion to dismiss for lack 
of jurisdiction of the subject matter of the 
action due to plaintiff’s failure to exhaust 
its administrative remedies. 


[Allegations of Amended Complaint 
Insufficient | 


An amended complaint has been filed in 
which plaintiff seeks to avoid the impact 
of the court’s opinion by the addition of 
allegations of facts which it contends, if 
true, resulted in an exhaustion of its ad- 
ministrative remedies. These allegations 


fail to meet the force of the opinion. * * * 
* ok x 


{No Hearing or Application for Hearing 
Alleged] 

The plaintiff has made no effort to allege 
that a hearing was had before the Com- 
mission, or that an application was made 
to the Commission seeking the exercise of 
its jurisdiction. In fact, it concedes the 
contrary to be true. 


[Concept of Primary Jurisdiction 
Would Be Violated] 


As stated in the memorandum of decision 
on the motion to dismiss the original com- 
plaint, for the court to fly in the face of 
Congressional intent and by-pass the in- 
formed judgment of the Federal Power 
Commission on administrative matters as- 
signed to it would violate the fundamental 
concept of primary jurisdiction and the 
orderly procedures derived from the exhaus- 
tion of administrative remedies. 


[Grounds of Prior Dismissal Questionable | 


Since the decision on the motion to dis- 
miss the original complaint, a question has 
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arisen in my mind concerning the attitude 
the Supreme Court might adopt regarding 
the grounds upon which the dismissal was 
granted. The problem stems from the re- 
cent case of Montana-Dakota Utilities Co. v. 
Northwestern Public Service Co., 341 U. S. 
246. Although the facts are not similar the 
cases involve analogous regulatory systems, 
1.e. the Federal Power Act and the Natural 
Gas Act. 


[Interpretation of the Montana Case] 


In the Montana case the trial court denied 
a motion to dismiss (73 F. Supp. 149), took 
evidence to determine the reasonableness 
of rates, and awarded damages. The Court 
of Appeals reversed the trial court (181 F. 
2d 19) on the ground that the court lacked 
jurisdiction of the subject matter of the 
action because of plaintiff's failure to ex- 
haust its administrative remedies.2 The 
Supreme Court affirmed the reversal but 
held that it should have been reversed for 
failure to state a claim upon which relief 
could be granted, rather than for lack of 
jurisdiction. The Court uses the term, 
“cause of action”. I am not unmindful that 
“cause of action” is a term of imperceptibly 
different meanings according to the circum- 
stances in which it is used, but I am satis- 
fied that in this instance it was intended 
as synonymous with “claim upon which 
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relief can be granted” as the latter expres- 
sion is used in the Federal Rules of Civil 
Procedure. J read the opinion as holding 
that where “the complaint raises a federal 
question, the mere claim confers power to 
decide that it has no merit, as well as to 
decide that it has”. (page 249) It follows 
that the court has jurisdiction, but “since 
the case involves only issues which a fed- 
eral court cannot decide” (page 255), there 
is no claim upon which relief can be 
eranted by a federal court and “it must 
decline the case forthrightly”’ (page 255) 
by dismissal on that ground. 


[No Claim upon Which Relief Can Be 
Granted—Grounds of Dismissal| 


In the case at bar, the plaintiff asserts 
claims under federal statutes, i.e., the Leas- 
ing Act, the Natural Gas Act and the 
Sherman Anti-Trust Act. To determine 
whether the claims are well founded, this 
court must take jurisdiction but, “since the 
case involves only issues which a federal 
court cannot decide’ because the Federal 
Power Commission has primary jurisdiction 
and the plaintiff has not exhausted its ad- 
ministrative remedies, there is no claim 
upon which relief can be granted by this 
court, and “it must decline the case forth- 
rightly” by dismissal on that ground. 


[67,250] Joseph L. McClellan, as Trustee in Bankruptcy of the Estate of Capital 
Gas Corporation, Capital Gas Corporation, and John Wight v. Montana-Dakota Utilities. 


Co. 


In the United States District Court for the District of Minnesota, Fourth Division. 


No. 3518 Civil, Filed March 5, 1952. 


Sherman Antitrust Act and Clayton Antitrust Act 


Practice and Procedure—Suit for Treble Damages—Refusal to Transport Gas— 
Relation of Antitrust Laws to Regulated Industries—Failure to Exhaust Administrative 
Remedies—Subsequent Determination by Administrative Agency of Unreasonableness of 
Rates. — An action for damages brought by a producer of gas, who alleges that a 
pipeline company refused to transport its gas at a reasonable and non-discriminatory 
rate during the period from 1930 to 1940, that the rates charged by the pipeline company 
were found by the Federal Power Commission in 1946 to be unjust, unreasonable, and 
discriminatory under the Leasing Act of 1920 and the Natural Gas Act of 1938, and that 
such refusal was in violation of the Sherman Antitrust Act, is dismissed. 


Although the Federal Power Commission in 1946 found that the rates were unlawtul,, 
the Commission lacks the power to make findings as to the reasonableness of past rates 
since the Commission only has power to prescribe rates for the future. Also, it is assumed 
that the rates on file, until changed in the manner provided by law, were lawful rates. 


and exhaustion of administrative remedies goes 


1Th rt of Appeals followed a series of 
ees oe to the jurisdiction of the trial court. 


eases (cited in the opinion) holding that the 
doctrine of primary administrative jurisdiction 
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Therefore, it is questionable how the producer can show damage except by showing that 
the Commission would have approved some rate structure or some practice other than 
that existing. Any ascertainment of damage presents not only the question of difficulty 
of proof but necessarily depends upon the existence of establishment of a criterion, a 
reasonable rate. In view of the limited power of the Commission to prescribe rates in 
the future and in view of the primary jurisdiction of the Commission to determine the 
matters, recovery must be denied. For the period subsequent to the enactment of the 
Natural Gas Act in 1938, when the Federal Power Commission obtained jurisdiction 
over the transportation of natural gas, the producer failed to state a cause of action. This, 
coupled with the failure of the producer to secure a determination from the Secretary of 
Interior under the Leasing Act as to the proportionate amount of its gas the pipeline 
company should be required to transport and the failure of the producer to obtain a cer- 
tificate of public convenience as required by the Natural Gas Act, bars the producer from 
the relief sought. Under the Leasing Act, the producer, in failing to exhaust its admin- 
istrative remedies, failed to establish the only basis upon which an action for damages 
can rest. 


The action is dismissed upon the ground that for the period subsequent to the enact- 
ment of the Natural Gas Act, the producer failed to state a cause of action, and upon the 
ground that for the period prior to the enactment of the above Act, the producer failed 
to exhaust its remedies before the proper administrative agencies. Also, the alleged cause 
of action is barred by the statute of limitations. 


See the Sherman Act annotations, Vol. 1, § 1021.441, 1640.195, 1640.201, Clayton Act 
annotations, Vol. 1, f 2024.10. 


Practice and Procedure—Statute of Limitations—Claim of Estoppel to Assert Stat- 
ute as a Defense—Time Statute Begins to Run.—In an antitrust damage action, a pro- 
ducer of gas cannot avoid the defense of the statute of limitations by alleging that a pipe- 
line company is estopped from asserting this defense because of its unlawful conduct in 
refusing to transport gas at a reasonable rate. The hypothesis that the statute does not 
run against a cause of action based upon the antitrust act is not acceptable for a cause of 
action arises under the antitrust act when damage is sustained and it is then that the 
statute begins to run. 


See the Sherman Act annotations, Vol. 1, { 1640.435; Clayton Act annotations, Vol. 1, 
7 2024.10. 


For the plaintiffs: Guthrie, Darling and Shattuck, Los Angeles, California; and 
Thompson, Hessian, Fletcher and McKasy, Minneapolis, Minnesota. 


For the defendant: Dorsey, Coleman, Barker, Scott and Barber, and Faegre and 
Benson, Minneapolis, Minnesota. 


For a prior decision of the U. S. District Court, District of Minnesota, Fourth Divi- 
sion, see 1950-1951 Trade Cases {| 62,780. 


Memorandum Order tiff, is a Montana corporation owning or 
controlling during the period 1930 until 


| Defendant Moves for Summary Judgment | 1940 casepcoperdcaen deo rine hate Lie 
5 


Joyce, District Judge [In full text except 
for onussions indicated by asterisks|: Defend- 
ant moves for summary judgment herein on 
the ground that there is no genuine issue as to 
any material fact and that defendant is en- 
titled to judgment as a matter of law; or, 
in the alternative, if summary judgment is 
not granted, that the court ascertain what 
material facts are controverted. 


[Gas Producer Sues Pipeline Company] 


The complaint alleges that Capital Gas 
Corporation, hereinafter referred to as plain- 
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of producing in excess of 200,000,000 cubic 
feet of gas per day, open flow production, 
approximately one-third of which it would 
have been authorized by the United States 
Government to produce, and for which it 
had customers. Defendant is a corporation 
organized under the laws of the State of 
Delaware, with principal place of business 
at Minneapolis, Minnesota, and is engaged 
in the transportation of natural gas in inter- 
state commerce. It allegedly owns and 
operates an integrated and interconnected 
pipeline system located in the states of 
Montana and North and South Dakota. 
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Gas transported through its lines is dis- 
tributed for public consumption in the three 
estates named for domestic and commercial 
purposes. During the above period the gas 
which plaintiff claims to have had for sale 
required shipment and transportation through 
defendant’s pipeline. The bulk of it was 
available from Government lands in the 
vicinity of defendant’s pipelines and_ its 
gathering branches. 


[Refusal to Transport Gas at Reasonable 
Rates Alleged] 


The controversy herein arises over de- 
fendant’s alleged failure and refusal to trans- 
port plaintiff's gas at a reasonable and non- 
discriminatory rate over its pipeline system. 
Plaintiff alleges that said pipeline was con- 
structed some time prior to 1930 upon 
rights of way across Government lands 
under permits granted by the Secretary of 
the Interior pursuant to the provisions of 
the Leasing Act of February 25, 1920 (30 
U. S. C. A. 185), and that by the terms of 
said Act defendant was a common carrier 
under a duty to transport gas at reasonable 
and non-discriminatory rates for plaintiff 
and others who had gas to ship. It is fur- 
ther charged that defendant refused until 
some time in 1933 to transport gas at any 
rate, at which time it offered to transport 
gas at a rate so unreasonable and discrimi- 
natory as to be unusable by plaintiff, and 
continued its refusal to file a reasonable 
rate until April 2, 1949. For the purpose 
of convenience the rate filed by defendant 
in 1933 shall hereafter be designated as 
Rate 3-G. During this period and until 
June 21, 1938, it is alleged there was no 
administrative agency that had jurisdiction 
to fix the rates demanded and charged by 
a common carrier of natural gas. 


[Refusal Alleged to Be in Violation 
of Sherman Act] 


It is further alleged that by virtue of the 
failure and refusal of defendant to transport 
gas at a reasonable and non-discriminatory 
rate plaintiff could not produce gas from 
its lands and during the period 1930 to 1940, 
as a direct result of such unlawful refusal, 
plaintiff lost all its assets consisting of gas- 
producing lands, wells and Jeases, and oper- 
ating agreemciuts on gas-producing lands 
in the reasonable value of $3,000,000. In 
addition plaintiff alleges, inconsistently with 
a prior allegation, that such wrongful and 
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unlawful acts resulted in its inability to 
produce and sell 40,000,000 cubic feet of 
gas per day, for which it claims to have had 
customers, to its damage in the reasonable 
sum of $10,000,000. Said refusal is alleged 
to have been in restraint of trade and vio- 
lative of the Sherman Antitrust Act, where- 
fore plaintiff prays that his damages be 
trebled in accordance with the provisions of 
Section’ 4zofsthateActamlis Ui SanGarAweton 


[Rates Found to Be Unreasonable 
and Discriminatory | 


In addition to being violative of the 
Anti-trust Act, it is alleged that said acts 
are in violation of the Leasing Act of 1920 
and of the Natural Gas Act, 15 U. S. © A. 
717c. The Natural Gas Act became effec- 
tive on June 21, 1938 and gave the Federal 
Power Commission jurisdiction over the 
transportation and sale of natural gas in 
interstate commerce and over the rates and 
charges) therefor, 15 Us S, ©. As 717,ef seq. 
The Act provided that every natural gas 
company file with the Commission a sched- 
ule showing all rates and charges for any 
transportation or sale subject to its juris- 
diction. Pursuant to this requirement, on 
or about August 29, 1938, defendant filed 
the rate for transportation of gas, herein- 
after referred to as Rate 4G. On Decem- 
ber 6, 1941, proceedings were instituted 
before the Federal Power Commission to 
test these rates 3-G and 4-G, but plaintiff 
was not a party to these proceedings. They. 
resulted in a determination by the Commis- 
sion in 1946 that defendant’s applying for 
and obtaining permits under the Leasing 
Act obligated it to maintain and operate 
its pipeline as a common carrier and to 
establish and publish reasonable and non- 
discriminatory rates, and that rates 3-G 
and 4-G were unjust, unreasonable and dis- 
criminatory. The decision of the Commis- 
sion was subsequently affirmed August 4, 
1948 in Montana-Dakota Utilities Co. v. Fed- 
eral Power Comnussion, 169 F. (2d) 392 
(C. A. 8th), and a new rate was thereafter 
filed by defendant on April 2, 1949. 


a ete ets 


[Producer Asks Court to Take Judicial 
Notice that Rates Were Unlawful] 

The substance of plaintiff's position is 
that it had no remedy against defendant 
for the claims here made until it was ulti- 
mately determined that the defendant’s de- 
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manded rates, 3-G and 4-G, were unlawful 
because unreasonable and discriminatory, 
and a new rate was fixed by the Federal 
Power Commission. Now having secured 
such a determination, it claims the right to 
proceed with its action for damages and 
asks the court to take judicial notice that 
the rates declared to be unlawful in 1946 
or 1948 would have been unlawful in the 
period during which the losses occurred, 
and so to instruct the jury, which can then 
in the words of plaintiff’s counsel, “specu- 
late, conjecture or ascertain what probably 
would have been a reasonable rate” for the 
period involved by considering relevant 
data concerning the costs of operating the 
pipeline, maintenance costs, etc. From there 
they can then go on to ascertain what dam- 
ages the plaintiff has suffered. 


[Argument Not Tenable| 


I do not think this argument is tenable. 
Assuming, arguendo, that plaintiff though 
not a party has the benefit of the proceed- 
ings and decision of the Federal Power 
Commission, we then run squarely into sev- 
eral propositions of law that prevent the 
operation of such a theory. 


|Commussion Lacks Power to Make Findings - 
as to Past Rates| 


First, the Natural Gas Act: provides in 
Section 5 (a) that the jurisdiction of the 
Commission to fix rates is limited to those 
“to be thereafter observed and in force”, 
15 U. S. C. A. 717d (a). In Hope Natural 
Gas Co. v. Federal Power Commission, 134 
F. (2d) 287, the Federal Power Commis- 
sion, while fixing rates to become effective 
on July 1, 1942, found that the rates charged 
by Hope from June 30, 1939 to that date 
were unjust, unreasonable and unlawful. 
It stated that this finding was made on 
the request of the City of Cleveland and 
“as an aid to state regulation.” With re- 
spect to the power of the Commission to 
take such action, the court of appeals said 
(at page 309): 

“The fundamental difference between 
quasi-legislative and quasi-judicial power 
is that the one is concerned primarily 
with prescribing regulations for the 
future, the other with determining rights 
in the light of what has occurred in the 
past. Cf: Baer Bros. v. Denver & R. G. R. 
Co., 233 U. S. 479, 486, 34 S. Ct. 641, 58 
L. Ed. 1055. The Natural Gas Act shows 
clearly that it was the intention of Con- 
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gress to give the Commission quasi- 
legislative power, i.e. regulatory power 
as to future rates; but there is no indi- 
cation of any intention to clothe it with 
judicial or quasi-judicial powers with 
respect to past charges or practices, such 
as was vested in the Interstate Commerce 
Commission by Section 9 of the Inter- 
state Commerce Act. 49 U. S. C. A. 9. 
As the Commission itself says, it was not 
given authority to fix rates for the past or 
to award reparations on account of past 
rates. If it was not given the power to 
fix past rates, or award reparations based 
upon their unreasonableness, it certainly 
was given no power to do the same thing 
indirectly by making findings of fact as 
to past rates to be given effect in rate 
proceedings before state commissions. 
No intention on the part of Congress to 
vest any such unusual power in a Commis- 
sion ought to be indulged unless con- 
ferred in the plainest terms; and not only 
is it not plainly given here, but such 
power cannot be spelled out of the stat- 
utes on any theory of interpretation with 
which we are familiar.” 


* * * Tt would appear that the Commis- 
sion’s lack of power to make findings as to 
reasonableness of past rates applies equally 
well to the situation here. Montana-Dakota 
Utilities Co. v. Northwestern Public Service 
Cog sen, Si. ZG: 


[Filing and Lawfulness of Rates Assumed | 


This brings us to the second proposition 
that where rates for the transportation of 
natural gas are filed with the Federal Power 
Commission, they become the only lawful 
rates which the utility can charge or accept, 
and until changed by the Commission they 
are binding upon plaintiff and defendant 
alike and upon this court. Hope Natural 
Gas Co. v. Federal Power Commission, supra. 
Section 4 of the Natural Gas Act provides: 


“Unless the Commission otherwise orders, 
no change shall be made by any natural 
gas company in any such rates, charge, 
classification, or service, or in any rule, 
regulation, or contract relating thereto, 
except after thirty days notice to the 
commission and to the public.” (15 U. S. 
CeAB717G,Cd)s) 


The finding of the Federal Power Com- 
mission to the effect that defendant’s rates 
3-G and 4-G, since the dates of filing have 
remained continuously on file as its de- 
manded rates for the common carrier trans- 
portation therein specified, and have not 
been changed, altered or cancelled, was 
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McClellan v. Montana-Dakota Utilities Co. 


affirmed in Montana-Dakota Utilities Co. v. 
Federal Power Commission, 169 F. (2d) 392 
* * * Tt must therefore be assumed that 
the defendant had rates on file and that 
such rates, until changed in the manner 
provided by law, were the lawful rates, 
binding upon plaintiff and defendant alike. 
Texas and Pacific Ry. Co. v. Cisco Oil Miil, 
204 U. S. 449; Northwestern Public Service 
Co. v. Montana-Dakota Utilities Co., 181 
F. (2d) 19 (C. A. 8th). 


[Ascertainment of Damages—Difficulty 
of Proof) 


Accepting then, as we must, the proposi- 
tion that defendant’s rates on file are the 
lawful rates until changed by the Commis- 
sion and that the Commission has power 


only to prescribe rates for the future and. 


none to make findings as to the reasonable- 
ness of past rates, I wonder how the plain- 
tiff can show damage save by showing that 
the Commission would have approved some 
rate structure and some practice other than 
that existing. Any “conjecture,” “specula- 
tion,’ or “ascertainment” of the damage 
to plaintiff presents not only a question of 
difficulty of proof but necessarily depends 
upon the existence of establishment of a 
criterion, a reasonable rate. I consider 
apropos the words of Judge Byrne, United 
States District Court, Southern District 
of California, in an opinion not yet reported 
rendered January 29, 1952, in Interstate Na- 
tural Gas Co. v. Southern California Gas 
Co. [1952 Trappe Cases {§ 67,249], 20 L. V. 
2341. There plaintiff claimed damages al- 
leged to have been suffered by virtue of 
defendant’s refusal to transport gas which 
plaintiff desired to sell in interstate com- 
merce, and which conduct was alleged to 
have been violative of the Leasing Act, the 
Natural Gas Act and the Sherman Anti- 
trust Act. The court granted the motion 
to dismiss upon the ground that it had no 
jurisdiction over the subject-matter because 
primary administrative jurisdiction was in 
the Commission and plaintiff had failed to 
exhaust its administrative remedies. * * * 


[Action Not Permitted Even After Deter- 
mination of Unlawfulness | 


In view of the prescription of the statute 
limiting the power of the Commission to 
prescribe rates to those to be thereafter 
observed, I submit that the same reasoning 
must be applied to deny recovery to one 
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seeking damages suffered from a rate sub- 
sequently determined by the Commission 
to be unlawful. In other words, I do not 
believe that Judge Byrne’s opinion can be 
construed to permit such an action even 
after such a determination has been secured 
from the Commission. 


[Failure to State Cause of Action for Period 
Subsequent to Natural Gas Act} 


Judge Pray of the Billings Division, 
United States District Court of Montana, 
in an opinion filed November 1, 1951, in 
Mondakota Gas Co. v. Montana-Dakota Utili- 
ties, a case reportedly similar to that here, 
speaking with reference to plaintiff's failure 
to apply to the Secretary of the Interior 
for a determination of the proportionate 


amount of pipeline capacity it might utilize, 
stated: 


_ “How could the plaintiff expect to estab- 
lish his cause of action in a federal court 
if it failed to exhaust its administrative 
remedies and regulatory requirements to 
enable it to transact the business described 
in the complaint? Now the question is, 
does it appear from the law and authori- 
ties cited that such would constitute an 
indispensable prerequisite to the com- 
mencement of an action for judicial relief 
such as is contemplated by this action? 
What if no space were found in the pipe 
lines to satisfy plaintiff's demands, or 
that defendant be called upon to alter or 
cancel contracts with others to accommo- 
date plaintiff? Plaintiff suggests that the 
duty rested upon defendant to make such 
application to the Secretary, which at 
least is a partial admission that such a 
step should have been taken, but the 
plaintiff knew his own plans and what 
accommodations would be required from 
defendant, which information was not 
available to defendant, consequently in 
the court’s view the duty rested upon 
plaintiff, as the party chiefly interested, 
to find out what, if any, space would be 
available for its use in defendant’s pipe 
lines. 


“It appears also to be a fact, as asserted 
by defendant, that while plaintiff is a 
natural gas company, under its own state- 
ment, as defined in the Natural Gas Act, 
it ‘has never applied for or obtained a 
certificate of public convenience and 
necessity under Section 7 (c) of the Na- 
tural Gas Act, authorizing it to enter 
the market served by Montana-Dakota 
Utilities Company, or authorizing it to 
operate any facilities or to transport or 
ship natural gas to any customer’. 
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“Tt is contended that plaintiff never 
gave defendant information as to the na- 
ture of any proposed shipment of gas it 
wanted to make, or as to quantity or 
place of origin or destination, or any in- 
formation as to the proposed maximum 
daily shipment it desired to make or any 
other necessary and pertinent facts con- 
cerning any gas shipments it was desirous 
of making, and that no gas was ever 
tendered defendant, Montana-Dakota Utili- 
ties Co., by plaintiff for shipment in any 
of the former’s pipe lines. Plaintiff claims 
it was unable to do business with defend- 
ant because of the alleged existence of 
unreasonable rates, which had never been 
tested by plaintiff. Plaintiff could have 
obtained a certificate of convenience and 
necessity and also the decision of the 
Secretary of the Interior as to amount of 
gas that could be accepted by the pipe 
line, and then could have made a test of 
the rates by offering gas for shipment; 
and if, as a result of the test, it should 
have determined that the rates were un- 
reasonable, plaintiff could then have ap- 
plied for an interim rate to continue dur- 
ing the extended period of rate litigation, 
and thereby could have continued ship- 
ments of gas during that period without 
interruption. 


“The court is convinced from the argu- 
ments of counsel and authorities cited 
that the schedule of rates on file by de- 
fendant since 1938 were to be accepted as 
the regularly filed and lawful rates until 
they were superseded by the new rates 
that went into effect April 2nd, 1949; the 
defendant could not alter or change those 
Gates tmGder themstatltem (lo Wes Ome As 
717c). It would seem that the Federal 
Power Commission had no authority to 
make findings as to the unreasonableness 
of past rates, and that its authority in 
this respect is limited solely to the deter- 
mination of rates to be in force and to 
apply to future transactions.” 


Judge Pray reached the conclusion that 
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Act. Compare 16 U. S. C. A. 824d(a) and 
[SURE SaCy AMZ i7c(a) ab lainidivallesed 
that by fraudulent abuse of the interlocking 
directorship between plaintiff's predecessor 
and defendant companies its predecessor 
was deprived of its independence and power 
to resort to its administrative remedy and 
sought, after separation of their manage- 
ment, to recoup losses alleged to have re- 
sulted from its predecessor paying defend- 
ant unreasonably high charges for what 
defendant furnished and receiving unrea- 
sonably low rates for what it furnished 
defendant. * * * The court then went on 
to hold that the right to a reasonable rate 
is the right to the rate which the Commis- 
sion files or fixes and that the court could 
assume no right to a different one, except 
upon review of the Commission’s order. 


[Because Action Is an Antitrust Suit 
Does Not Avoid the Difficulties] 


Then, answering the contention that plain- 
tiff here makes, to the effect that it has 
secured a determination by the Commission 
that the rate was unlawful, the Supreme 
Court in the Northwestern case agreed that 
the Judgment rendered by the District 
Court could not stand, but disagreed as to 
whether the District Court should dismiss 
the complaint as the majority felt was 
proper, or whether as the minority urged, 
it should refer the issues to the Federal 
Power Commission, and said: 

“". . In no instance have we directed 
a court to retain a case in which it could 
not determine a single one of its vital 
issues. Here the issue of the reasonable- 
ness of the charges is not one clearly 
severable from the issues of liability, for 
the acts charged do not amount to fraud 
unless there has been an unreasonable 
charge. Injury is an essential element of 
remediable fraud. 


plaintiff had failed to establish a cause of 
action. I, likewise, can only conclude that 
for the period subsequent to the enactment 
of the Natural Gas Act at least, the plaintiff 
has failed to state a cause of action. The 
opinion of Justice Jackson in Montana-Dakota 
Utilities Co. v. Northwestern Public Service 
Co., 341 U. S. 246, handed down after the 
motion to dismiss was argued and ruled 
upon, confirms my conclusion in that re- 
spect. The suit in that case was based upon 
the Federal Power Act’s requirement of 
reasonable electric utility rates, a provision 
almost identical to that of the Natura] Gas 


_ “Tf the court is presented with a case 
it can decide but some issue is within the 
competence of an administrative body, in 
an independent proceeding, to decide, 
comity and avoidance of conflict as well 
as other considerations make it proper to 
refer that issue. But we know of no case 
where the court has ordered reference of 
an issue which the administrative body 
would not itself have jurisdiction to de- 
termine in a proceeding for that purpose. 
The fact that the Congress withheld from 
the Commission power to grant repara- 
tions does not require courts to entertain 
proceedings they cannot themselves de- 
cide in order indirectly to obtain Com- 
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mission action which Congress did not 
allow to be taken directly. There is no 
indication in the Power Act that that was 
Congress’ intent. 

“Tt is urged that this leaves petitioner 
without a remedy under the Power Act. 
We agree. 


” 


My only conclusion is that plaintiff here is 
in no better position for having secured the 
Commission’s determination that defend- 
ant’s rates are unlawful, and that the at- 
tempt to characterize the suit as an antitrust 
action does not surmount or avoid the diffi- 
culties heretofore pointed out. Keogh wv. 
C. & N. W. Ry. Co., 260 U. S. 156; Inter- 
state Natural Gas Co. v. Southern California 
Gas Co., supra. 


[Ascertainment of Damages Impossible— 
Amount of Gas to Be Transported| 


There is yet another stone in plaintiff’s 
path and that is its failure to have secured 
a determination from the Secretary of the 
Interior as to the proportionate amount of 
its gas defendant should be required to 
transport. Section 28 of the Leasing Act, 
as amended August 21, 1935, provides: 


“Rights-of-way through the public lands 
. may be granted by the Secretary of 
the Interior for pipe-line purposes for the 
transportation of oil or natural gas... 
and upon the express condition that such 
pipe line shall be constructed, operated 
and maintained as common carriers and 
shall accept, convey, transport, or pur- 
chase without discrimination, oil or nat- 
ural gas produced from Government lands 
in the vicinity of the pipe line im such 
proportionate amounts as the Secretary of 
the Interior may after full hearing with 
due notice thereof to the interested parties 
and a proper finding of facts, determine to 
be reasonable: .. .” (30 U. S. C. A. 185) 
(Italics supplied.) 
Plaintiff John Wight admits that no appli- 
cation was ever made by Capital Gas under 
the above section for a determination of the 
proportionate space in the pipe line it might 
utilize. See Volume II, Deposition John 
Wight, page 321. He asserts that Montana 
Eastern made written demands upon de- 
fendant to transport gas but that the only 
demands made by Capital were oral. 
Deposition John Wight, Volume I, pages 
188-189. Plaintiff contends that such a ges- 
ture would have been useless in view of the 
unreasonable rate and cites the decision of 
the Power Commission and the subsequent 
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affrmance by the Court of Appeals to the 
effect that pending determination of the 
reasonableness of defendant’s rates plaintiff 
would not be in a position to determine 
whether it can successfully engage in the 
business and consequently whether it de- 
sires to apply for authority to transport and 
sell natural gas in interstate commerce 
under Section 7 of the Natural Gas Act. 15 
U.S. C. A. 717f. However, that concltsion 
was reached by the Commission with re- 
spect to the question whether plaintiff, not 
presently a gas distributing company, was 
a competent party to test the reasonableness 
of rates before the Power Commission. It 
connotes no authority to maintain an action 
for damages allegedly resulting from the 
violation of the very law with which plain- 
tiff itself has not complied, the compliance 
with which would seem to this court to be 
an indispensable prerequisite to its ability to 
prove damages. Such failure presents not 
a question whether damages can be meas- 
ured with exactness and precision, for that 
would not defeat right to recovery, but 
rather makes impossible the ascertainment 
of any damage. 


[Failure to Obtain Certificate of 
Public Convenience | 


The same reasoning holds true with ref- 
erence to plaintiff's failure to obtain a cer- 
tificate of public convenience and necessity 
as required by Section 7c of the Act. 15 
U. S. C. A. 717£(c); Mondakota Gas Co. v. 
Montana-Dakota Utilities Co., opinion by 
Judge Pray, supra. Wight admits no such 
certificate was obtained. Deposition John 
Wight, Volume II, page 319. 


[Court Cannot Second-Guess Agency 
Determinations | 


It appears then that for the period sub- 
sequent to the enactment of the Natural 
Gas Act plaintiff has stated no cause of 
action, and that, having failed to secure a 
determination in accordance with the provi- 
sions of Section 28 of the Leasing Act and 
a certificate of convenience as required by 
the Natural Gas Act, is barred from the 
relief sought here. Assuming the existence 
of an unreasonable rate, at first blush it 
may appear harsh to require plaintiff to 
pursue what he deems to be a futile gesture. 
However, when viewed in the light of the 
fact that plaintiff is vested with no absolute 
right to the use of defendant’s pipe line but 
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only such right as the Secretary of the 
Interior, after full hearing, shall determine 
is reasonable, it appears that plaintiff has 
failed to establish the only bases upon 
which an action for damages can rest. The 
right to damages here depended upon the 
solution of issues whose determination is, 
by statute, committed to an administrative 
body and neither this court nor a jury can 
pretend to make such a determination. The 
circumstance that plaintiff felt it a futile 
gesture because of the unreasonableness of 
the rate did not liberate it from the obliga- 
tion to pursue its administrative remedies 
before appealing to the courts. Had appli- 
cation for an allocation of space been made, 
judicial coercion could not have controlled 
the exercise of discretion by the Secretary 
of the Interior. United States v. Ickes, 143 
F, (2d) 152, and cases cited therein. Surely 
the court cannot now, years later, second- 
guess how that discretion would have been 
exercised. 


| Statute of Limitations Bars Relief | 


I am also of the opinion that the statute 
of limitations bars plaintiff from any relief. 
Viewing the case in the light of the North- 
western Public Service case, 341 U. S. 246, 
it is difficult to determine what this court 
can now do for plaintiff that could not have 
been done at any time subsequent to any 
loss to plaintiff. The complaint alleges that 
the losses occurred during the period be- 
tween January 1, 1930 and January 1, 1940, 
and the present action was commenced on 
October 25, 1950, approximately ten years 
after the end of that period. Capital Gas 
admittedly lost all of its assets in 1931 or 
1932 except the Anderson and Oler permits 
and has been “broke” since the middle 
thirties. John Wight Deposition, Volume I, 
page 172. 
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[Pipeline Company Not Estopped from 
Asserting the Statute of Limitations | 


To avoid the bar of the statute of limita- 
tions all plaintiff has done is to allege that 
defendant is estopped from asserting this 
defense because of its unlawful conduct in 
refusing to transport gas at a reasonable 
rate. The hypothesis that the statute does 
not run against a cause of action based 
upon the antitrust act, for that is what 
plaintiff’s position amounts to, is unaccept- 
able for it has been repeatedly held that a 
cause of action arises under the antitrust 
act when damage is sustained and it is then 
that the statute begins to run. Burnham 
Chemical Co. v. Borax Consolidated [1948- 
1949 Trape Cases J 62,322], 170 F. (2d) 37 
[569]; Suckow Borax Mines Consol. vw. 
Borax Consolidated [1950-1951 TRrapE CASES 
{ 62,714], 185 F. (2d) 196; Momand v, Uni- 
versal Film Exchange [1948-1949 TranrE 
CASES TP62;360] ne l72 Be (2d) aoe 


[Action Dismissed | 


The record here induces the conviction 
that whatever cause of action the plaintiff 
may have had was barred long before this 
action was begun, and this is true whether 
the Minnesota Statute of six years, or the 
Montana Statute of two years, be deemed 
applicable. Therefore the motion of the de- 
fendant is granted and the action dismissed 
upon the ground that for the period subse- 
quent to the enactment of the Natural Gas 
Act plaintiff has failed to state a cause of 
action, and for the added reason that for 
the period prior thereto plaintiff has failed 
both to exhaust its remedies before the 
proper administrative tribunals and to assert 
its cause within the allowable period of the 
statute of limitations. 


[Exceptions Allowed] 


Exceptions to the ruling of the court are 
allowed. 


United States v. Thomas Management Corp., Norbert J. Thomas, and 


Paul A. Thomas, Jr., individually and as officers of said corporation; Paul A. Thomas 
Trust and Norbert J. Thomas, individually and as Trustees of said Trust; and Ruth 


Thomas. 


In the United States District Court for the Northern District of Illinois, Eastern 
Division. Civil Action No. 50 C 1328. Dated February 28, 1952. 


Federal Trade Commission Act 


Civil Penalties Imposed—-Dissemination of False Advertisements—Final Cease and 
Desist Order Violated.—In an action by the United States to recover civil penalties under 
Section 5 (/) of the Federal Trade Commission Act for violation of a final order of the 
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U.S. v. Thomas Management Corp. 

Federal Trade Commission, a judgment of $11,600 is rendered against a manufacturer 
and seller of various hair preparations and a home treatment kit for the hair and scalp, 
where the Court found that while only one of the advertisements charged as a violation 
ot the Commission’s order makes direct reference to preparations, all of the claims therein 
relate to the results to be obtained by application of the preparations to the hair and scalp 
ot persons attracted by the advertisements, either in the form of office treatments or home 
treatments, and are therefore representations about the preparations; that each of the 
advertisements alleged to be in violation of the Federal Trade Commission order is a 
false advertisement as that term is defined by Section 15 (a) of the Federal Trade Com- 
mission Act; that defendants acted jointly in disseminating and causing the dissemination 
of false advertisements locally, in interstate commerce and by means of the United States 
mails, for the purpose of inducing, and which were likely to induce the purchase of drugs 
and cosmetics, locally and in interstate commerce, in violation of Section 12(a) of the 
Federal Trade Commission Act; and that by disseminating such advert?sements defendants 
violated the final order to cease and desist of the Federal Trade Commission entered on 
June 5, 1942, and thereby violated Section 5(/) of the Federal Trade Commission Act. 


The cease and desist order of the Federal Trade Commission must be read in the 
light of the Commission’s findings of fact, which were based on stipulated facts and 
defendants’ assent to the entry of such findings and order. 


The Court interprets the Commission’s order in the light of the agreement of the 
parties thereto and of the conduct which was found by the Commission to be unlawful. 


See the Federal Trade Commission Act annotations, Vol. 2, § 6125.611, 6132, 6135.10, 
6620.806, 6620.809. 


For plaintiff: Otto Kerner, Jr., United States Attorney. 


For defendant: A. R. Peterson, Tim G. Lowry, Walter W. Ross, Jr., Herbert C. 
Loth, Jr., Eckert, Peterson & Leeming, Chicago, Ill. 


Civil penalties imposed in FTC Dkt. 4422. 


Findings of Fact and Conclusions 
of Law 


Icor, District Judge [/n full text except 
for omissions indicated by asterisks|: This 
action having been heard by the Court 
without jury, and upon the complaint, the 
answer, a stipulation of facts entered into 
by the parties, and affidavits admitted and 
considered by the Court, in conformity with 
Rule 52 of the Federal Rules of Civil Proce- 
dure, 28 U.S. C. A. following Section 723(c), 


in Chicago and the said trust owns and 
controls the Thomas Management Corpora- 
tion. 

4. The beneficiaries and trustees of the 
Paul A. Thomas Trust are Norbert J, 
Thomas, Paul A. Thomas, Jr., and Florence 
Thomas Mills. 

5. Defendants Norbert J. Thomas and 
Paul A. Thomas, Jr., are co-partners trading 
as The Thomas Enterprises and are, with 
other persons not parties to this action, co- 


the Court finds the facts specially and states 
separately as conclusions of law thereon 
as follows: 


Findings of Fact 
[Party Defendants Named] 


1. Defendant Thomas Management Cor- 
poration is an Illinois corporation with its 
principal place of business in Chicago, 
Tllinois. 

2. Defendants Norbert J. Thomas and 
Paul A. Thomas, Jr., are, respectively, 
President and Secretary-Treasurer of the 
Thomas Management Corporation. 

3. Defendant Paul A. Thomas Trust is a 
common law trust having its principal office 
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owners of the Thomas offices in New Orleans, 
Louisiana, Baltimore, Maryland, Chicago, 
Jllinois, New York, New York, Washing- 
ton, D. C., and Philadelphia, Pennsylvania. 

6. Ruth Thomas is a co-partner of the 
Thomas offices located in Chicago, Illinois. 


[FTC Complaint Charging False 
Advertising Issued] 


7. On December 19, 1940, the Federal 
Trade Commission (hereinafter called the 
Commission) served upon the defendants a 
complaint charging violation of the Federal 
Trade Commission Act (Title 15 U. S.C. A,, 
sec. 45, 52) through false and deceptive 
advertising of drug and cosmetic products. 


{ 57,251 


67,400 


8. On May 28, 1942, the Commission 
approved a stipulation of facts entered into 
with the defendants, wherein defendants 
admitted the falsity of the advertisements 
set forth in the Commission’s complaint 
and agreed that the Commission might pro- 
ceed to make findings of fact and an order 
disposing of the proceeding. 


[Cease and Desist Order Quoted] 


9. On June 5, 1942, the Commission issued, 
and on June 8, 1942 caused to be served 
upon all defendants, its findings as to the 
facts and an order to cease and desist as 
follows: 


“IT IS ORDERED that the respondents The 
Thomas Management Corporation, a corporation, 
and Paul A. Thomas, Sr., Catherine M. Thomas, 
Paul A. Thomas, Jr., and Norbert J. Thomas, 
individually and as officers of said corporation; 
Paul A. Thomas Trust, and Paul A. Thomas, 
Sr., Catherine M. Thomas, and -Norbert J. 
Thomas, individually and as trustees of said 
trust; and Ruth Thomas and Madeline Thomas, 
individuals; jointly or severally, their represen- 
tatives, agents, and employees, directly or 
through any corporate or other device, in con- 
nection with the offering for sale, sale and 
distribution of various cosmetic and medicinal 
preparations for external and internal use in 
the treatment of conditions of the hair and 
scalp, or any other preparations of substantially 
similar composition or possessing substantially 
similar properties, whether sold under the names 
now used or any other name or names, do 
forthwith cease and desist from directly or 
indirectly: 


“J. Disseminating or causing to be dissemi- 
nated, by means of the United States mails, 
or by any means in commerce, as ‘commerce’ 
is defined in the Federal Trade Commission Act, 
any advertisement which represents, directly or 
indirectly or through inference: 


“(a) That respondents’ preparations constitute 
a cure or remedy for dandruff, or have thera- 
peutic value in the treatment of dandruff, in 
excess of the removal of dandruff scales; or are 
an effective treatment for any form of itching 
scalp in excess of affording temporary relief 
from the symptom of itching when such itching 
is not caused by systemic or constitutional 
conditions. 


“(b) That dandruff is caused by the flask 
bacilli of Unna and that said preparations will 
destroy such germs. 


““(c) That said preparations have therapeutic 
properties which are effective in inducing the 
growth of hair or in causing new hair to grow. 


““(d) That the use of said preparations will 
prevent the abnormal loss of hair or induce a 
normal growth of hair on thin and bald spots. 


“(e) That said preparations will prevent 
baldness, or are a cure or remedy for baldness, 
or have any effective therapeutic value in the 
treatment of baldness. 
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“(f) That respondents’ preparations ‘Tricho- 
vita’ and ‘Trichotone’ supply elements essential 
to the growth of hair, or have any therapeutic 
value in stimulating the growth of hair. 


“(g) That said preparations ‘Trichovita’ and 
‘Trichotone’ will rejuvenate the formative cells 
from which hair grows. 


“2. Disseminating or causing to be dissemi- 
nated, by any means, any advertisement for 
the purpose of inducing, or which is likely 
to induce, directly or indirectly, the purchase 
of said preparations in commerce, as ‘commerce’ 
is defined in the Federal Trade Commission Act, 
which advertisement contains any of the repre- 
sentations prohibited in Paragraph 1 hereof.” 


[Failure To File Petition Renders 
Order Final) 


9a. Defendants did not within the time 
provided in Section 5(c) of the Federal 
Trade Commission Act, as amended [15 
U.S. C. A., Sec. 45(c)] file in any United 
States Court of Appeals a written petition 
praying that said order to cease and desist 
be set aside and the said order to cease and 
desist became final on August 7, 1942, by 
reason of such failure of defendants to file 
a petition to review as provided in Section 
Ged) (AD) oir wars Cenc! Aves | We Ss. (C, AL. 
Sec. 45(g) (1)]. 


9b. The said order of the Federal Trade 
Commission requiring the defendants to 
cease and desist from the practices found by 
the Commission to be in violation of law 
is now, and has been at all times since 
August 7, 1942, in full force and effect. 


[Types of Advertisements Used by 
Defendants Presented] 


10. Defendants Norbert J. Thomas and 
Paul A. Thomas, Jr., caused the publication 
and dissemination of an advertisement in the 
newspaper New Orleans Times-Picayune on 
January 12, 1948, containing the following 
representations: 


“WILL YOU BE BALD? 
FIVE YEARS FROM NOW? 


“The road to baldness is well marked by such 
danger signals as falling hair, itching scalp, and 
dandruff. You need only to continue to neglect 
your hair—disregard these positive warnings— 
and you'll surely become bald in a hurry! 


“But why encourage baldness by neglecting 
your hair? Do as nearly a half-million other 
persons have done—consuit a Thomas expert— 
today—without charge or obligation. He'll show 
you exactly how Thomas treatment removes 
dandruff and how it relieves scalp itch. You'll 
readily see for yourself just how The Thomas’ 
have built their enviable record of 25 years of 
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success in the field of modern hair and scalp 
hygiene. Come in today for free consultation 
and advice. 


* Important—Genuine, original Thomas treat- 
ments for the hair and scalp are available only 
on the form of professional services, given only 
in a Thomas Office. 


45 offices 
WORLD'S 
LEADING HAIR 
EXPERTS 


THE THOMAS’ ” 


11. Defendants Norbert J. Thomas and 
Paul A. Thomas, Jr., also caused the publica- 
tion and dissemination of the same adver- 
tisement set forth in paragraph 10 in the 
New York Times on September 19, 1949. 


12. Defendants Norbert J. Thomas and 
Paul A. Thomas, Jr., caused the publication 
and dissemination of an advertisement in the 
newspaper New Orleans Times-Picayune on 
January 26, 1948, containing the following 
representations: 


“IF YOU HAVE DANDRUFF THIN HAIR 
SCALP ITCH SEE THOMAS 


“If your Scalp is ‘sick’—itchy and laden with 
dandruff—it needs the attention of a Thomas 
expert. He will readily find out the exact cause 
of your hair-loss and will then overcome your 
trouble with the 25-year proved Thomas treat- 
ment. Your dandruff will soon disappear, the 
itch will stop, and normal hair-growth will be 
stimulated. 

“Don't let thinning hair add false years to 
your age. Start today to save your hair, by 
consulting a Thomas expert. He’ll carefully 
examine your hair—without charge or obligation 
—and will show you how Thomas treatment is 
helping 1600 other persons daily and can help 
you, too, to avoid baldness. Come in today for 
free consultation and advice. 

* Important—Genuine, original Thomas treat- 
ments for the hair and scalp are available only 
in the form of professional services, given only 
in a Thomas Office. 


45 offices 
WORLD'S 
LEADING HAIR 
EXPERTS 


THE THOMAS’ ” 


13. Defendants Norbert J. Thomas and 
Paul A. Thomas, Jr., caused the publication 
and dissemination of the advertisement set 
forth in paragraph 12 above in the following 
newspapers and on the following dates: 


New Orleans Times-Picayune, Febru- 
ary 23, 1948 

New Orleans Times-Picayune, March 
15, 1948 

New York Journal American, January 
21, 1948 

New York Journal American, March 
3, 1948 


Trade Regulation Reports 


Cited 1952 Trade Cases 
U.S. v. Thomas Management Corp. 


67,401 


New York Daily Mirror, February 16, 
1948 


Washington Times-Herald, September 
13, 1948 


14. Defendants Norbert J. Thomas and 
Paul A. Thomas, Jr., caused the publication 
and dissemination of an advertisement in 
the newspaper New Orleans Times-Picayune 
on February 2, 1948, containing the following 
representations: 


“HOW TO AVOID BALDNESS 
WATCH THESE DANGER ZONES 

“Definite warning signals always precede 
baldness. When your scalp itches or is laden 
with dandruff, and when your hair falls abnor- 
mally in the ‘danger zones’ (forehead and 
crown) you are being warned that baldness is 
approaching. You must act at once if you wish 
to avoid baldness. 

“Do what nearly a half-million other men 
have done—consult Thomas. Thomas treatment 
is proved by two decades of success—is reliable, 
dignified, and inexpensive. It ends dandruff, 
stops abnormal hair loss, and helps to promote 
normal hair growth. Call today for a complete 
scalp examination. No charge is made for the 
examination nor consultation and if you do not 
come within the scope of Thomas treatment you 
will be promptly told. 

* Important—Genuine, original Thomas treat- 
ments for the hair and scalp are available only 
in the form of professional services, given only 
in a Thomas office. 


45 offices 
WORLD'S 
LEADING HAIR 
EXPERTS 


THE THOMAS’ ”’ 


15. Defendants Norbert J. Thomas and 
Paul A. Thomas, Jr., caused the publication 
and dissemination of the advertisement set 
forth in paragraph 14 above in the following 
newspapers and on the following dates: 

New Orleans Times-Picayune, March 

1, 1948 

New Orleans Times-Picayune, March 
11, 1948 

New Orleans States, January 6, 1948 

New Orleans States, February 17, 1948 

3altimore Evening Sun, November 13, 
1947 

Chicago Sun, January 7, 1948 

Chicago Daily Times, January 6, 1948 

New York Journal American, January 
28, 1948 

New York Daily Mirror, February 2, 
1948 

New York Daily News, December 4, 
1947 

New York Times, March 15, 1948 
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16. Defendants Norbert J. Thomas and 
Paul A. Thomas, Jr., caused the publication 
and dissemination of an advertisement in 
the newspaper New Orleans States on Janu- 
ary 13, 1948, containing the following repre- 
sentations: 


“DANDRUFF MAY LEAD TO BALDNESS 


“Dandruff clogs the hair follicle, causes itchy 
scalp, falling hair, and keeps new. hair from 
replacing hair which has dropped out. Because 
there are several types of dandruff, cure-all 
surface remedies may spread rather than check 
your dandruff. 


“Thomas experts know how to recognize and 
check the various types of dandruff. They know 
how to stop your abnormal hair loss, how to 
overcome scalp itch, and how to promote nat- 
ural hair growth for you. They have helped a 
quarter-million other persons to overcome their 
scalp troubles. Come in today for a free scalp 
examination and learn how they may help you, 
too, to avoid baldness. 


45 offices 
WORLD'S 
LEADING HAIR 
EXPERTS 


* Important—Genuine, original Thomas treat- 
ments, as referred to above, are available only 
in the form of professional services, given only 
in a Thomas office.”’ 


THE THOMAS 


17. Defendants Norbert J. Thomas and 
Paul A. Thomas, Jr., caused the publication 
and dissemination of the advertisement set 
forth in paragraph 16 above in the following 
newspapers and on the following dates: 


Baltimore News-Post, November 24, 


1947 
Chicago Sun, January 14, 1948 
Chicago Daily Times, January 13, 1948 


18. Defendants Norbert J. Thomas and 
Paul A. Thomas, Jr., caused the publication 
and dissemination of an advertisement in the 


newspaper New Orleans States on March 


2, 1948, containing the following represen- 


tations: 


“YOU CAN AVOID BALDNESS 


“You can avoid baldness by overcoming the 
causes of abnormal hair-fall. Fourteen local 
scalp troubles cause 90% of all baldness. A 
Thomas expert’s knowledge and skill, based on 
The Thomas’ 25 years of successful experience 
enables him to determine with remarkable ac- 
curacy the exact causes of your thinning hair. 
He then overcomes your local sealp ills with 
the reliable, proved Thomas treatment and 
makes it possible for your hair to grow as 
Nature intends it should. 


“Thomas treatment soon frees your scalp of 
dandruff infection, checks your abnormal hair- 
fall, and actually promotes natural hair growth. 
Call at the nearest Thomas office today where a 
Thomas expert will gladly examine your hair 
and scalp without charge or obligation. He’ll 
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show you exactly how Thomas helps 1600 other 
persons each day to avoid baldness—and how 
Thomas can help you, too, to have a good head 
of hair. Remember—no charge for consultation. 


* Important—Genuine, original Thomas treat- 
ments, as referred to above, are available only 
in the form of professional services, given only 
in a Thomas office. 


World’s 
Leading Hair 

& Scalp Experts 

Forty-Five 

Offices THE THOMAS’ ”’ 

19. Defendants Norbert J. Thomas and 
Paul A. Thomas, Jr., caused the publication 
and dissemination of the advertisement set 
forth in paragraph 18 above in the following 
newspapers and on the following dates: 


Baltimore News-Post, December 2, 1947 

Chicago Herald-American, January 19,. 
1948 

Chicago Tribune, January 14, 1948 

Chicago Tribune, July 26, 1949 

New York Journal American, March 10, 
1948 

New York Daily Mirror, February 23, 
1948 


20. Defendants Norbert J. Thomas and 
Paul A. Thomas, Jr., caused the publication 
and dissemination of an advertisement in the 
newspaper New Orleans Times-Picayune on 
May 26, 1949, containing the following repre- 
sentations: 

“TIF BALDNESS WORRIES YOU CONSULT 

THE THOMAS’ 


““Here’s Why Thomas’ are 
World’s Leading Hair Experts 


“Only Thomas’ give you the 
benefit of 25 years of experi- 
ence in treating almost a 
half-million cases. 


“Only Thomas’ can end your LEADING HAIR 
dandruff, stop your hair-fall, 
and promote normal hair 
growth in 45 offices—coast 


45 OF FICES 
WORLD'S 


XPERTS 


to coast. 
“Come in today for FREE Come in for 
Consultation. Free Advice 


THE THOMAS' ” 


21. Defendants Norbert J. Thomas and 
Paul A. Thomas, Jr., caused the publication 
and dissemination of an advertisement in 
the newspaper Baltimore Evening Sun on 
December 9, 1947, containing the following 
representations: 

“IF YOU HAVE DANDRUFF YOUR SCALP 

IS ITCHY YOUR HAIR IS FALLING 
YOU ARE BECOMING BALD 
THOMAS CAN HELP YOU! 
“Dandruff, itching scalp and thinning hair are 


‘danger signals’ warning you that baldness is 
approaching. Heed these positive warnings and 
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let The Thomas’ help to restore your scalp to 
a healthy condition, conducive to normal hair 
growth. 


“The Thomas’ have helped a quarter-million 
other persons to end dandruff, stop scalp itch, 
and promote hair growth. They can help you, 
too, with their reliable, 25-year proved scalp 
treatment. They don’t guess—they get at the 
exact local source of your scalp trouble. They 
eliminate dandruff irritation and other local in- 
fections leading to baldness and actually make 
it possible for your scalp to proceed with its 
normal hair-growing function. 

“Consult a Thomas expert today—without 
charge. Let him show you what Thomas is 
doing for others and what Thomas can do to 
help you overcome your dandruff, check your 
hair-loss, and promote hair growth. 

“WATCH THESE DANGER POINTS 


‘““‘When your hair begins to recede at the (1) 
frontal point, (2) crown, or (3) temples, Nature 
is warning you that scalp neglect is leading 
you towards baldness. Heed these warnings, 
and save your hair by having The Thomas’ 
overcome the scalp disorders which are causing 
your hair-loss. 

“WORLD'S 

LEADING HAIR 

& SCALP EXPERTS 
FORTY-FIVE 
OFFICES THE THOMAS’ 

* Important—Genuine, original Thomas treat- 
ments, as referred to above, are available only in 
the form of professional services, given only in 
a Thomas office.’’ 


22. Defendants Norbert J. Thomas and 
Paul A. Thomas, Jr., caused the publication 
and dissemination of the advertisement set 
forth in paragraph 21 above in the following 
newspapers and on the following dates: 


Baltimore News-Post, November 18, 
1947 

Chicago Sun, January 27, 1948 

Chicago Daily Times, January 27, 1948 

Chicago Tribune, January 20, 1948 


23. Defendants Norbert J. Thomas and 
Paul A. Thomas, Jr., caused the publication 
and dissemination of an advertisement in 
the newspaper Chicago Herald American 
on July 27, 1949, containing the following 
representations: 


“STOP—SCALP ITCH—STOP”’ 
THINNING HAIR—STOP”’ 
DANDRUFF—STOP”’ 


“WHY BECOME BALD? 

HEED THESE DANGER SIGNALS 
CHOOSE THICKER HAIR-—- 
NOT BALDNESS! 

“Baldness can be prevented! Danger signals, 
such as (1) thinning hair; (2) scalp itch; (3) 
dandruff, should warn you that you need to act 
immediately to avoid baldness. Do as a half- 
million other persons have done—let Thomas 
rid your scalp of baldness-producing local dis- 
orders, and then stimulate normal hair growth 
for you. 


LOL 
“STOP— 


Trade Regulation Reports 


Cited 1952 Trade Cases 
U.S. v. Thomas Management Corp. 


67,403 


“Come in today and see how the reliable 
Thomas method (A) conquers 14 local scalp dis- 
orders; (B) corrects abnormal dryness or 
oiliness; (C) helps your hair grow thicker, as 
Nature intends it should. Only Thomas offers 
you the technical skill and ‘know-how’ which 
comes from 25 years of success. Consult a 
Thomas expert today—without charge—let him 
show you exactly how Thomas can help you 
get rid of imbedded dandruff and stimulate 
hair growth so you won’t become bald. Remem- 
ber—scalp examination is free. 


* Important—Thomas offers only professional 
service, given exclusively in Thomas offices. 


45 offices 
WORLD'S 
LEADING HAIR 
EXPERTS 


THE THOMAS’ ” 


24. Defendants Norbert J. Thomas and 
Paul A. Thomas, Jr., caused the publication 
and dissemination of an advertisement in 
the newspaper New York Journal American 
on February 9, 1948, containing the follow- 
ing representations: 


“YOU CAN AVOID BALDNESS 


“You can avoid baldness by overcoming the 
causes of abnormal hair-fall. Fourteen local 
scalp troubles cause about 90% of all baldness. 
A Thomas expert’s knowledge and skill, based 
on The Thomas’ 25 years of successful experi- 
ence in treating scalp conditions enables him to 
determine with remarkable accuracy the exact 
causes of your thinning hair. He then over- 
comes your local scalp ills with the reliable 
proved Thomas treatment and makes it possi- 
ble for your hair to grow as Nature intends it 
should. 


“Thomas treatment soon frees your scalp of 
dandruff infection, stops your abnormal hair- 
fall, and actually promotes natural hair growth. 
The Thomas’ administer no ‘general cure-all’ 
treatment. They determine the particular needs 
of your scalp and treat it accordingly. This 
highly specialized technique has led to success 
in solving scalp problems for more than a 
quarter-million persons. 


‘“‘The Thomas’ will not accept you for treat- 
ment unless you come within the scope of their 
treatment and they feel reasonably sure that 
you can obtain satisfactory results. Call at 
the nearest Thomas office today where a skilled 
trichologist will gladly examine your hair and 
scalp without charge. He will frankly tell you 
what Thomas treatment can do to help you save 
your hair, rid your scalp of dandruff and to 
promote normal hair growth. Remember—no 
charge is made for the scalp examination nor 
for consultation. Examination and treatment 
are always given in private. 


“TO AVOID BALDNESS 
heed Nature’s warning when your 
hair starts to thin at the (1) frontal, 
(2) crown or (3) temples 
—see Thomas 


45 offices 
WORLD'S 
LEADING HAIR 
EXPERTS 


THE THOMAS’ ” 
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25. Defendants Norbert J. Thomas and 
Paul A. Thomas, Jr., cause the publication 
and dissemination of an advertisement in 
the newspaper New York Daily News on 
January 5, 1948, containing the following 
representations: 


“TIF YOU HAVE DANDRUFF YOUR SCALP 
IS ARID YOUR HAIR IS FALLING 
YOU ARE BECOMING BALD 
THOMAS CAN HELP YOU! 

“Dandruff, itching scalp and thinning hair 
are ‘danger signals’ warning you that baldness 
is approaching. Heed these positive warnings 
and let The Thomas’ help to restore your scalp 
to a healthy condition, conducive to normal hair 
growth. 

“The Thomas’ have helped a quarter-million 
other persons to check dandruff, stop scalp itch, 
and have helped promote hair growth. They 
can help you, too, with their reliable, 25-year 
proved scalp treatment. They don’t guess—they 
get at the exact local source of your scalp 
trouble. They eliminate dandruff irritation and 
other local infections leading to baldness and 
actually make it possible for your scalp to 
proceed with its normal hair-growing function. 


“Consult a Thomas expert today — without 
charge. Let him show you what Thomas is 
doing for others and what Thomas can do to 
help you overcome your dandruff, check your 
hair-loss, and promote hair growth. 


“WATCH THESE DANGER POINTS 


“When your hair begins to recede at the 
(1) frontal point, (2) crown, or (3) temples, 
Nature is warning you that scalp neglect is 
leading you towards baldness. Heed these 
warnings, and save your hair by having The 
Thomas’ overcome the scalp disorders which 
are causing your hair-loss.’’ 


“WORLD'S 
LEADING HAIR 
& SCALP EXPERTS 
FORTY-FIVE 
OFFICES 


* Important—Genuine, original Thomas treat- 
ments, as referred to above, are available only 
in the form of professional services, given 
only in a Thomas office.’’ 


THE THOMAS’ 


26. Defendants Norbert J. Thomas and 
Paul A. Thomas, Jr., caused the publication 
and dissemination of an advertisement in 
the newspaper New York Daily News on 
February 12, 1948, containing the following 
representations: 


“DANDRUFF MAY LEAD TO BALDNESS 


“Dandruff clogs the hair follicle, causes itchy 
scalp, falling hair, and keeps new hair from 
replacing hair which has dropped out. Because 
there are several types of dandruff, cure-all sur- 
face remedies may spread rather than check 
your dandruff. 


“Thomas experts know how to recognize and 
check the various types of dandruff. They know 
how to help stop your abnormal hair loss, how 
to overcome scalp itch, and how to promote nat- 
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ural hair growth for you, They have helped a 
quarter-million other persons to overcome their 
scalp troubles. Come in today for a free scalp 
examination and learn how they may help you, 
too, to avoid baldness. 


45 offices 
WORLD'S 
LEADING HAIR 
EXPERTS 


* Important—Genuine, original Thomas treat- 
ments, as referred to above, are available only 
in the form of professional services, given 
only in a Thomas office.’’ 


THE THOMAS’ 


27. Defendants Norbert J. Thomas and 
Paul A. Thomas, Jr., caused the publication 
and dissemination of an advertisement in 
the newspaper New York Daily News on 
February 16, 1948, containing the following 
representations: 


“YOU CAN AVOID BALDNESS 


“You can avoid baldness by overcoming the 
causes of abnormal hair-fall. Fourteen local 
scalp troubles cause 90% of all baldness. A 
Thomas expert’s knowledge and skill, based on 
The Thomas’ 25 years of successful experience 
enables him to determine with remarkable 
accuracy the exact causes of your thinning hair. 
He then overcomes your local scalp ills with 
the reliable, proved Thomas treatment and 
helps make it possible for your hair to grow as 
Nature intends it should. 


“Thomas treatment soon frees your scalp of 
dandruff infection, helps check your abnormal 
hair-fall, and actually helps promote natural 
hair growth. Call at the nearest Thomas office 
today where a Thomas expert will gladly exam- 
ine your hair and scalp without charge or obli- 
gation. He'll show you exactly how Thomas 
helps 1600 other persons each day to avoid 
baldness—and how Thomas can help you, too, to 
have a good head of hair. Remember—no 
charge for consultation. 


* Important—Genuine, original Thomas treat- 
ments, as referred to above, are available only 
in the form of professional services, given only 
in a Thomas office. 


World’s 
Leading Hair 
& Scalp Experts 
Forty-Five 
Offices 


THE THOMAS” 


28. Defendants Norbert J. Thomas and 
Paul A. Thomas, Jr., caused the publication 
and dissemination of an advertisement in 
the newspaper New York Daily News on 
February 23, 1948, containing the following 
representations: 

“HOW TO AVOID BALDNESS 
WATCH THESE DANGER ZONES 


“Definite warning signals always precede 
baldness. When your scalp itches or is laden 
with dandruff, and when your hair falls abnor- 
mally in the ‘danger zones’ (forehead and 
crown) you are being warned that baldness is 
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approaching. You must act at once if you wish 
to avoid baldness. 


“Do what nearly a half-million other men 
have done—consult Thomas. Thomas treatment 
is proved by two decades of success—is reliable, 
dignified, and inexpensive. It helps end dan- 
druff, stops abnormal hair loss, and helps to 
promote normal hair growth. Call today for a 
complete scalp examination. No charge is made 
for the examination nor for consultation and 
if you do not come within the scope of Thomas 
treatment you will be promptly told. 

* Important—Genuine, original Thomas treat- 
ments for the hair and scalp are available only 
in the form of professional services, given only 
in a Thomas office. 

45 offices 

World’s 
Leading Hair 

Experts 


THE THOMAS’ ” 


29. Defendants Norbert J. Thomas and 
Paul A. Thomas, Jr., caused the publication 
and dissemination of an advertisement in 
the newspaper New York Daily News on 
March 15, 1948, containing the following 
representations: 


“IF YOU HAVE DANDRUFF YOUR SCALP 
IS ARID YOUR HAIR IS FALLING 
YOU ARE BECOMING BALD 
THOMAS CAN HELP YOU! 


“Dandruff, itching scalp and thinning hair 
are ‘danger signals’ warning you that baldness 
is approaching. Heed these positive warnings 
and let The Thomas’ help to restore your scalp 
to a healthy condition, conducive to normal hair 
growth. 


“The Thomas’ have helped a quarter-million 
other persons to end dandruff, stop scalp itch, 
and promote hair growth. They can help you, 
too, with their reliable 25-year proved scalp 
treatment. They don’t guess, they get at the 
exact local source of your scalp trouble. They 
eliminate dandruff irritation and other local 
infections leading to baldness and actually help 
make it possible for your scalp to proceed with 
its normal hair-growing function. 

“Consult a Thomas’ expert today—without 
charge. Let him show you what Thomas is 
doing for others and what Thomas can do to 
help you overcome your dandruff, check your 
hair-loss, and promote hair growth. 


“WATCH THESE DANGER POINTS 


“When your hair begins to recede at the 
(1) frontal point, (2) crown, or (3) temples, 
Nature is warning you that scalp neglect is 
leading you towards baldness. Heed these 
warnings, and save your hair by having The 
Thomas’ overcome the scalp disorders which 
are causing your hair-loss.”’ 


“WORLD'S 
LEADING HAIR 
& SCALP EXPERTS 
FORTY-FIVE 
OFFICES 
* Important—Genuine, original Thomas treat- 
ments, as referred to above, are available only 
in the form of professional services, given 
only in a Thomas office.”’ 


THE THOMAS’ 


Trade Regulation Reports 


Cited 1952 Trade Cases 
U.S. v. Thomas Management Corp. 
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30. Defendants Robert J. Thomas and 
Paul A. Thomas, Jr., caused the publication 
and dissemination of an advertisement in 
the newspaper New York Daily News of 
March 22, 1948, containing the following 
representations: 


“IF YOU HAVE DANDRUFF THIN HAIR 
ARID SCALP SEE THOMAS 


“If your scalp is ‘sick’—itchy and laden with 
dandruff it needs the attention of a Thomas 
expert. He will readily find out the exact 
cause of your hair-loss and will then overcome 
your trouble with the 25-year proved Thomas 
treatment. Your abnormal dandruff will soon 
disappear, the itch will stop, and normal hair- 
health will be stimulated. 


“Don’t let thinning hair add false years to 
your age. Start today to save your hair, by 
consulting a Thomas expert. He’ll carefully 
examine your hair—without charge or obliga- 
tion—and will show you how Thomas treatment 
is helping 1600 other persons daily and can help 
you, too, to avoid baldness. Come in today 
for free consultation and advice. 


* Important—Genuine, original Thomas treat- 
ments for the hair and scalp are available in 
the form of professional services, given only 
in a Thomas office. 


45 offices 
WORLD'S 
LEADING HAIR 
EXPERTS 


THE THOMAS’ ”’ 


31. Defendants Norbert J. Thomas and 
Paul A. Thomas, Jr., caused the publication 
and dissemination of an advertisement in 
the newspaper New York Times of Decem- 
ber 2, 1947, containing the following repre- 
sentations: 


“IF YOU HAVE DANDRUFF YOUR SCALP 
IS ITCHY YOUR HAIR IS FALLING 
YOU ARE BECOMING BALD 
THOMAS CAN HELP YOU! 


“Dandruff, itching scalp and thinning hair 
are ‘danger signals’ warning you that baldness 
is approaching. Heed these positive warnings 
and let The Thomas’ help to restore your scalp 
to a healthy condition, conducive to normal hair 
growth. 


“The Thomas’ have helped a quarter-million 
other persons to check dandruff and scalp itch, 
and have helped promote hair growth. They 
can help you, too, with their reliable, 25-year 
proved scalp treatment. They don’t guess—they 
get at the exact local trouble. They check dan- 
druff irritation and other local infections lead- 
ing to baldness and actually make it possible 
for your scalp to proceed with its normal hair- 
growing function. 


“Consult a Thomas expert today — without 
charge. Let him show you what Thomas is 
doing for others and what Thomas can do to 
help you check your dandruff, your hair-loss 
and promote normal hair growth. 
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“WATCH THESE DANGER POINTS 


“When your hair begins to recede at the 
(1) frontal point, (2) crown, or (3) temples, 
Nature is warning you that scalp neglect is 
leading you towards baldness. Heed these 
warnings, and save your hair by having The 
Thomas’ overcome the scalp disorders which 
are causing your hair-loss."’ 


“WORLD'S 
LEADING HAIR 
& SCALP EXPERTS 
FORTY-FIVE 
OFFICES 


* Important—Genuine, original Thomas treat- 
ments, as referred to above, are available only 
in the form of professional services, given 
only in a Thomas office.”’ 


THE THOMAS’ 


32. Defendants Norbert J. Thomas and 
Paul A. Thomas, Jr., caused the publication 
and dissemination of the advertisement set 
forth in Paragraph 31 above in the following 
newspaper and on the following dates: 


New York Times, January 26, 1948 
New York Times, March 22, 1948 


33. Defendants Norbert J. Thomas and 
Paul A. Thomas, Jr., caused the publication 
and dissemination of an advertisement in 
the newspaper New York Times on De- 
cember 16, 1947, containing the following 
representations: 


“DANDRUFF MAY LEAD TO 
BALDNESS 


“Dandruff clogs the hair follicle, causes itchy 
scalp, falling hair, and keeps new hair from 
replacing hair which has dropped out. Because 
there are several types of dandruff, cure-all 
surface remedies may spread rather than check 
your dandruff. 


“Thomas experts know how to recognize and 
check the various types of dandruff. They 
know how to check your abnormal hair loss, 
help overcome scalp itch, and how to promote 
normal hair growth for you. They have helped 
a quarter-million other persons to overcome 
their hair troubles. Come in today for a free 
hair examination and learn how they may help 
you, too, to avoid baldness. 


45 offices 
WORLD'S 
LEADING HAIR 
EXPERTS 


* Important—Genuine, original Thomas treat- 
ments, as referred to above, are available only 
in the form of professional services, given 
only in a Thomas office.’’ 


THE THOMAS’ 


34. Defendants Norbert J. Thomas and 
and Paul A. Thomas, Jr., also caused the 
publication and dissemination of the same 
advertisement set forth in paragraph 33 


in the New York Times on February 9, 
1948. 
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35. Defendants Norbert J. Thomas and 
Paul A. Thomas, Jr., caused the publication 
and dissemination of an advertisement in 
the newspaper New York Times on March 
29, 1948, containing the following repre- 
sentations: 


“IF YOU HAVE DANDRUFF 
THIN HAIR SCALP ITCH 
SEE THOMAS 


“Tf your Scalp is ‘sick’—itchy and laden with 
dandruff—it needs the attention of a Thomas 
expert. He will readily find out the exact cause 
of your hair-loss and will then overcome your 
trouble with the 25-year proved Thomas treat- 
ment. Your dandruff will soon be checked, the 
itch will stop, and normal hair growth will be 
stimulated. 


“Don’t let thinning hair add false years to 
your age. Start today to save your hair, by 
consulting a Thomas expert. He'll carefully 
examine your hair—without charge or obliga- 
tion—and will show you how Thomas treatment 
is helping 1600 other persons daily and can 
help you, too, to avoid baldness. Come in today 
for free consultation and advice. 


* Important—Genuine, original Thomas treat- 
ments for the hair and scalp are available only 
in the form of professional services, given 
only in a. Thomas office. 


45 offices 
WORLD'S 
LEADING HAIR 
EXPERTS 


THE THOMAS’ ” 


36. Defendants Norbert J. Thomas and 
Paul A. Thomas, Jr., caused the publication 
and dissemination of an advertisement in 
the newspaper New York Times on Oc- 
tober 17, 1949, containing the following 
representations: 


“WHEN YOUR HAIR BEGINS TO THIN | 
AT THESE POINTS 
BALDNESS IS APPROACHING 


“When your hair stops growing and starts 
going at the crown, temples, or frontal point, 
you must act promptly to avoid baldness. Thin- 
ning hair at these points, or dandruff-infected, 
itchy scalp should warn you that your scalp 


needs the immediate attention of a Thomas 
expert. 
“Thomas’ individualized treatment helps to 


end dandruff, stop abnormal hair-fall and pro- 
mote natural hair-growth—not by old-fashioned 
hit-or-miss methods, but by the skilled use of 
modern therapeutic agents. 


“Quick, sure relief from hair worries has 
come to a half-million Thomas clients during 
the past 27 years. Only Thomas offers precision 
and skill in treatment based on 27 years of 
successful experience. 


“Help save your hair—your time—and your 
money by consulting Thomas first—TODAY. 
Thomas can help you to avoid baldness. Call 
today for a complete scalp examination—no 
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charge or obligation. See for yourself exactly 
how Thomas ends scalp troubles and promotes 
normal! hair growth. 


3 Important—Thomas offers only professional 
services, given exclusively in Thomas offices. 


45 offices 
WORLD'S 
LEADING HAIR 
EXPERTS 


THE THOMAS’ ” 


37. Defendants Norbert J. Thomas and 
Paul A. Thomas, Jr., caused the publication 
and dissemination of an advertisement in 
the newspaper Washington Post on Oc- 
tober 10, 1949, containing the following 
representations: 


“DO YOU BRUSH 121,630 HAIRS 
EACH MORNING? 


“Nature provided your scalp with the struc- 
ture necessary to grow 121,630 hairs (average). 
You kept this amount of hair until dandruff, 
scalp itch, or other local scalp ills made it 
difficult for your scalp to replace hair which 
was lost. 


“Your scalp needs sound help if it is to main- 
tain its ‘quota.’ For 25 years The Thomas’ 
have been helping others to get rid of dandruff, 
stop abnormal hair-fall, and promote natural 
hair growth. Thomas can help you, too, to 
retain your hair or stimulate hair growth. Call 
today for a free scalp examination. 


“WORLD'S 
LEAD HAIR 
& SCALP EXPERTS 
FORTY-FIVE 
OFFICES 


THE THOMAS’ ” 


38. Defendants Norbert J. Thomas and 
Paul A. Thomas, Jr., caused the publication 
and dissemination of the advertisement set 
forth in paragraph 37 above in the follow- 
ing newspapers and on the following dates: 


Washington Post, October 17, 1949 


Washington Times-Herald, August 25, 
1949 


39. Defendants Norbert J. Thomas and 
Paul A. Thomas, Jr., caused the publication 
and dissemination of an advertisement in 
the newspaper Philadeplphia Inquirer on 


April 17, 1950, containing the following 
representations: 
“PROOF THOMAS SPECIALISTS 


KNOW HOW TO GROW HAIR 

“Baldness follows the ravishing attacks of 
14 local scalp ailments. Baldness can be 
avoided—hair loss can be checked—and normal 
hair growth can be stimulated by ridding your 
scalp of the specific cause of your hair loss. 
Haphazard, ‘guess-work’ methods won’t work— 
but precise, thorough knowledge and proper 
treatment technique will help you to save your 
hair and to make it grow naturally. 


Trade Regulation Reports 


Cited 1952 Trade Cases 
U.S. v. Thomas Management Corp. 
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“SEE HOW WE PROMOTED 
NORMAL HAIR GROWTH 
FOR JAMES POWELL” 


“WE STOPPED DANDRUFF AND 
RE-GREW HAIR FOR 
CHAS. DILLON”’ 


The photographs at the right show how 
thorough knowledge and proper technique in 
the form of Thomas’ treatment helped these 
persons to grow hair in difficult alopecia areata 
cases. Thomas’ treatment is consistently effec- 
tive because it skillfully combines the use of 
modern scientific apparatus with knowledge 
gained from thirty years of success with more 
than half-million cases. 


“ “THOMAS GREW 
THICK HAIR ON 


“OTHERS TOLD 
WM. STEPHENS 


MY BALD SPOT,’ ‘HOPELESS,’ 
SAYS ELLEN WE RE-GREW 
STORE HIS HAIR” 


“THOMAS CREMINS WAS BALD FOR 
TWO YEARS, WE RE-GREW HIS HAIR” 


“YOU, TOO, CAN HAVE A GOOD 

HEAD OF HAIR 

“Call in person for a free scalp examination 
today. A skilled Thomas expert will show you 
how Thomas’ treatment ends dandruff, stops 
abnormal hair-fall and promotes hair growth 
on thin and bald spots. He will carefully ex- 
amine your scalp and tell you precisely what 
can be done to help you save your hair, prevent 
baldness, stop scalp itch, or promote hair 
growth. Examination and consultation in pri- 
vate—without charge. 


“Come in TODAY for a FREE Scalp 
Examination. 


*Important—Thomas offers only a_ profes- 


sional service — given exclusively in Thomas 
offices. 
45 offices 
WORLD'S 
THE THOMAS’ ”’ LEADING HAIR 
EXPERTS 


[| Advertisements Disseminated Through Mail] 


40. The advertisements set forth in para- 
graphs 10 through 39 above were all dis- 
seminated locally within the states in which 
the newspapers specified are published, and 
each of the said advertisements was also 
disseminated in interstate commerce and 
by means of the United States mails. 


41. Each of the said advertisements set 
forth in paragraphs 10 through 39 was pre- 
pared and electrotyped by defendant Thomas 
Management Corporation, under the direc- 
tion of defendants Norbert J. Thomas and 
Paul A. Thomas, Jr., and thereafter de- 
fendant Thomas Management Corporation 
caused such advertisements to be shipped 
from Chicago, Illinois, to the local treatment 
offices in New Orleans, Louisiana, Balti- 
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more, Maryland, Chicago, Illinois, New 
York, New York, Washington, D. C., and 
Philadelphia, Pennsylvania. 


[Business Transactions with Local Treat- 
ment Offices in Various States] 


42. At all times during 1947, 1948, 1949, 
and 1950 defendants Norbert J. Thomas 
and Paul A. Thomas, Jr., as co-partners 
in Thomas Enterprises, were selling and 
distributing medicinal and cosmetic prepa- 
rations for application to the hair and scalp 
to the owners of the local treatment offices 
located in New Orleans, Louisiana, Balti- 
more, Maryland, Chicago, Illinois, New 
York, New York, Washington, D. C., and 
Philadelphia, Pennsylvania, and causing said 
preparations to be transported from Chicago, 
Illinois, to such local treatment offices. 


43. At all times during 1947, 1948, 1949, 
and 1950 the local treatment offices located 
in New Orleans, Louisiana, Baltimore, Mary- 
land, Chicago, Illinois, New York, New 
York, Washington, D. C., and Philadelphia, 
Pennsylvania, were engaged in the sale 
of office treatments to the general public, 
the said treatments consisting of application 
to the hair and scalp of the various medicinal 
and cosmetic preparations, together with 
massage and mechanical and electrical stim- 
ulation of the hair and scalp used to hasten 
the action of the preparations. 


44. The said local treatment offices were 
also engaged during 1947, 1948, 1949, and 
1950 in the sale of various products in addi- 
tion to the office treatments, including 
oxybornial, shampoos, hair brushes and 
home treatment kits. 


45. The home treatment kits thus sold 
and distributed consist of an assortment 
of the same cosmetic and medicinal prepa- 
rations as are employed in the office treat- 
ments, designed to effect the same result 
through application of the preparations by 
the customer to his own hair and scalp. 


46. In addition to the local sale of home 
treatment kits by the treatment offices, as 
set forth in paragraphs 44 and 45 above, 
the treatment offices transmitted orders for 
home treatment kits to be shipped to cus- 
tomers located in states other than the 
states in which the offices are located to 
Thomas Enterprises, a co-partnership of 
defendants Norbert J. Thomas and Paul A. 
Thomas, Jr., located in Chicago, Illinois, 
and defendants Norbert J. Thomas and Paul 
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A. Thomas, Jr., were engaged during 1947, 
1948, 1949, and 1950 in the sale and distri- 
bution of home treatment kits in interstate 
commerce on orders thus received. 


47. The majority of new customers for 
the business described in paragraphs 42 
through 46 was secured as the result of 
newspaper advertising, including that set 
forth in paragraphs 10 through 39. 


[Summary of Commission's Findings] 


48. In the proceeding before the Com- 
mission the defendants admitted, and the 
Commission found, that the preparations 
used in the treatments and contained in the 
home treatment kits do not constitute a 
cure or remedy for dandruff; do not have 
therapeutic value in the treatment of dan- 
druff in excess of the removal of dandruff 
scales; have no therapeutic properties which 
would be effective in causing new hair to 
grow; will not induce the growth of hair or 
prevent baldness; are not a cure or remedy 
for baldness; have no effective therapeutic 
value in the treatment of baldness; and that 
the use of such preparations will not pre- 
vent the abnormal loss of hair or promote 
a normal growth of hair on thin and bald 
spots. 


49. In the proceeding before the Com- 
mission defendants admitted, and the Com- 
mission found, that advertisements similar 
in language and identical in purport to 
those set forth in paragraphs 10 through 
39 herein constituted representations that 
the treatments and preparations will ac- 
complish the results claimed in the ad- 
vertising. 


50. The office treatments, the home treat- 
ment kits, and the medicinal and cosmetic 
preparations were substantially the same in 
1947, 1948, 1949, and 1950 as the office treat- 
ments, the home treatment kits, and the 
medicinal and cosmetic preparations de- 
scribed in the Commission’s findings of fact 
and order to cease and desist. 


51. Each of the advertisements set forth 
in paragraphs 10 through 39 herein consti- 
tutes a representation, directly or by im- 
plication, that the medicinal and cosmetic 
preparations employed in the office treat- 
ments and contained in the home treatment 
kits constitutes a remedy or treatment for 
baldness, dandruff or falling hair and that 
use of said preparations will stop falling 
hair and stimulate the growth of new hair. 
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52. In carrying on the business hereto- 
fore described, defendant Paul A. Thomas 
Trust acted to license the various treatment 
offices and others to use the trade name 
“The Thomas” and to conduct the treat- 
ment office business. Said Paul A. Thomas 
Trust also owns and controls defendant 
Thomas Management Corporation, which 
as previously stated, prepared the advertise- 
ments and electroplates thereof and caused 
them to be sent to the local treatment 
offices. 


53. The acts of Paul A. Thomas Trust 
and Thomas Management Corporation, as 
stated above, were done in furtherance of 
the business of defendants Norbert J. 
Thomas and Paul A. Thomas, Jr., in selling 
and distributing preparations as set forth in 
paragraphs 42 through 46, and in causing 
the dissemination of the advertisements set 
forth in paragraphs 10 through 39. 


54. Defendants Paul A. Thomas Trust, 
Thomas Management Corporation, Norbert 
J. Thomas, and Paul A. Thomas, Jr., acted 
in concert and for their mutual benefit in 
disseminating the advertisements set forth 
in paragraphs 10 through 39 hereof. 


55. Defendant Ruth Thomas, as co-part- 
ner in the local treatment office in Chicago, 
Illinois, acted in concert with defendants 
Paul A. Thomas Trust, Thomas Manage- 
ment Corporation, Norbert J. Thomas, and 
Paul A. Thomas, Jr., in causing the dis- 
semination of the advertisements set forth 
in paragraph 15 in the CHicago Sun of 
January 7, 1948, and the Chicago Daily 
Times of January 6, 1948; in paragraph 17 
in the Chicago Sun of January 14, 1948, 
and in the Chicago Daily Times of January 
13, 1948; in paragraph 19 in the Chicago 
Herald American of January 19, 1948, and 
the Chicago Tribune of January 14, 1948, 
and July 26, 1949; and in paragraph 22 in 
the Chicago Sun of January 27, 1948, in the 
Chicago Daily Times of January 27, 1948, 
and the Chicago Tribune of January 20, 
1948. 


Conclusions of Law 
[Interpretation of Order by Court] 
1. The Court has jurisdiction of the par- 
ties and the subject matter of this action. 


2. The cease and desist order of the 
Federal Trade Commission ‘must be read in 
the light of the Commission’s findings of 
fact, which were based on stipulated facts 
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and defendants’ assent to the entry of such 
findings and order. 

3. The Court interprets the Commission’s 
order in the light of the agreement of the 
parties thereto and of the conduct which 
was found by the Commission to be unlawful. 


[Ads Refer to Results Obtained by 
Use of Preparations] 


4. While only one of the advertisements 
charged as a violation of the Commission’s 
order makes direct reference to prepara- 
tions, all of the claims therein relate to the 
results to be obtained by application of the 
preparations to the hair and scalp of persons 
attracted by the advertisements, either in 
the form of office treatments or home treat- 
ments, and are therefore representations 
about the preparations. 


[Dissemination of False Advertisements 
in Interstate Commerce] 


5. Each of the advertisements set forth 
in paragraphs 10 through 39 is a false ad- 
vertisement as that term is defined by Sec- 
tion 15 (a) of the Federal Trade Commission 
Acts Wes: Gs Aj Sec; 55)? 

6. As set forth in paragraphs 10 through 
39 and in the manner set forth in para- 
graphs 40, 41, 54, and 55 of the findings of 
fact, defendants Thomas Management Cor- 
poration, Paul A. Thomas Trust, Norbert 
J. Thomas, Paul A. Thomas, Jr., and Ruth 
Thomas acted jointly in disseminating and 
causing the dissemination of false advertise- 
ments locally, in interstate commerce and 
by means of the United States mails, for 
the purpose of inducing, and which were 
likely to induce the purchase of drugs and 
cosmetics, locally and in interstate com- 
merce, in violation of Section 12 (a) of the 
Federal Trade Commission Act (15 U. S. 
CAS Sec.072): 


[Violation of FTC Final Order] 


7. In disseminating and causing the dis- 
semination of the advertisements set forth 
in paragraphs 10 through 39 of the findings 
of fact, defendants Thomas Management 
Corporation, Paul A. Thomas Trust, Nor- 
bert J. Thomas, and Paul A. Thomas, Jr., 
violated, jointly and severally, the final or- 
der to cease and desist of the Federal Trade 
Commission entered on June 5, 1942, and 
thereby violated Section 5 (1) of the Fed- 
eral Trade Commission Act [15 U. S.C. A., 
Sec. 45 (1)] on fifty-eight separate occasions. 
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8. By participating in the dissemination 
of the advertisements specified in paragraph 
55 of the findings of fact, Ruth Thomas, as 
a co-partner of The Thomas treatment 
office in Chicago, Illinois, violated the final 
order of the Federal Trade Commission en- 
tered on June 5, 1942, and thereby violated 
Section 5 (1) of the Federal Trade Cominis- 
sion Act [15 U. S. C. A., Sec. 45 (1)] on ten 
separate occasions, jointly with defendants 
Thomas Management Corporation, Paul A. 
Thomas Trust, Norbert J. Thomas, and 
Pau] A. Thomas, Jr. 


[Civil Penaltics in Sum of $11,600 Imposed] 


9. Plaintiff is entitled to recover civil 
penalties for each of the fifty-eight viola- 
tions of the Commission’s order to cease 
and desist in an amount of $200.00 for each 
violation, or a total sum of $11,600.00 to- 
gether with all costs and disbursements of 
this action. 


Judgment accordingly. 


Judgment 
[Final Determination by the Court] 


The above entitled cause having duly 
come on for final determination by the 
Court and having been heard without a jury 
on February 8, 1952, on the complaint, the 
answer, a stipulation of facts entered into 
by the parties, and upon affidavits admitted 
and considered by the Court, and the Court 
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having heard the evidence therein and hav- 
ing heretofore made its findings of fact and 
conclusions of law. 


Now, upon said findings and conclusions 
dated February 28, 1952, and upon motion 
of Otto Kerner, Jr., Esq., United States 
Attorney, attorney for the plaintiff, it is 


[Civil Penalties Imposed] 


Ordered and adjudged that the plaintiff, 
United States of America, have judgment 
against and recover civil penalties from de- 
fendants Thomas Management Corporation, 
Paul A. Thomas Trust, Norbert J. Thomas, 
and Paul A. Thomas, Jr., jointly and sever- 
ally, as follows: 

x x 


Ora total sum of $9,200.00. 


It is further ordered that plaintiff, United 
States of America, have judgment and re- 
cover civil penalties from defendants Thomas 
Management Corporation, Paul A. Thomas 
Trust, Norbert J. Thomas, Paul A. Thomas, 
Jr., and Ruth Thomas, jointly and severally, 
as follows: 

* ok Ox 


Or a total sum of $2,400.00. 


[Recovery by Plaintiff for Costs and 
Disbursements Ordered] 


It is further ordered that plaintiff have 
and recover all costs and disbursements of 
this action. 


[] 67,252] United States v. New Orleans Ice Delivery Corporation, et al. 


In the United States District Court for the Eastern District of Louisiana, New Orleans 
Division. Civil Action No. 2745. Dated March 25, 1952. 


Case No. 1017 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Consent Decree—Practices Enjoined in the Manufacture and Distribution of Ice— 
Dissolution of Delivery Corporation Ordered.—Manufacturers of ice are enjoined by a 
consent decree trom entering into any agreement to fix prices or other terms and conditions 
of sale for the sale of ice or the furnishing of icing services; to allocate or limit production 
of ice or the furnishing of icing services; to allocate customers for the sale of ice or the 
furnishing of icing services; to restrict any person from importing ice into the New Orleans 
Area or from exporting ice from the Area; to refrain from competition in any market; 
to exchange among themselves any information relating to sales, orders, costs, prices 
discounts, or other terms and conditions for the sale of ice, or the furnishing of citi 
services, with the effect of violating this decree; to sell or distribute ice or furnish icing 
services to or through any sales agent or agency which serves as a common sales agent; 
and to create any plan or program whereby production or distribution of ice or furnishing 
of icing services is shared. The manufacturers also are enjoined from selling or furnishing 
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ice or icing services upon any condition that the purchaser will purchase other ice or icing 
services from the seller, or that the purchaser will refrain from purchasing ice and 
icing services from any other person; acquiring any stock or financial interest in any 
other person engaged in such business; and being a member of any association the purposes 


of which are inconsistent with the purposes of this decree. 


The manufacturers are ordered to terminate all operations of an ice delivery corpora- 
tion, to effectuate the dissolution of the corporation, and to file a report of compliance. 


See the Sherman Act annotations, Vol. 1, §1220.178, 1220.194, 1220.198, 1220.204, 


1530.90, 1580.23, 1590. 


2 For the plaintiff: H. G. Morison, Assistant Attorney General; Horace L. Flurry, Chief, 
Southwest Office Antitrust Division; Sigmund Timberg, Special Assistant to the Attorney 
General; and Harry N. Burgess, Trial Attorney. 


For the defendants: William J. Guste. 


Final Judgment 


CHRISTENBERRY, District Judge [Jn full 
text]: The plaintiff, United States of Amer- 
ica, having filed its Complaint herein on 
April 28, 1950; and all of the parties hereto; 
by their respective attorneys, having ap- 
peared and severally consented to the entry 
of this Final Judgment without trial and 
without adjudication of any issue of fact or 
law herein, and without this Judgment con- 
stituting any evidence or admission in re- 
spect of any such issue; 


Now, therefore, without adjudication of 
any issue of fact or law herein, and upon 
the consent as aforesaid of all of the parties 
hereto, and not upon evidence, it is hereby 


Ordered, adjudged and decreed: 


I 
[Cause of Action Under Sherman Act] 


That this Court has jurisdiction of the 
subject matter herein and of all of the par- 
ties hereto, and the Complaint states a cause 
of action against the defendants, and each 
of them, under Section 1 of the Act of 
Congress of July 2, 1890, entitled “An Act 
to Protect Trade and Commerce Against 
Unlawful Restraints and Monopolies’, as 
amended, commonly known as the Sherman 
Act. 


eh 
[Applicability of Judgment] 


The provisions of this Judgment appli- 
cable to any defendant shall apply to such 
defendant and to each of its officers, direc- 
tors, agents, employees, successors and as- 
signs and to all other persons acting under, 
through, or for such defendant. 
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III 
[Definitions] 
As used in this Judgment: 


(1) “New Orleans Area” means the City 
of New Orleans, Louisiana, and the area 
immediately adjacent thereto. 


(2) “Person” means an individual, part- 
nership, firm, association, corporation, or 
other legal entity. For the purposes of this 
Final Judgment any persons which, on the 
date of the entry of this Final Judgment, 
occupy the relationship of parent and sub- 
sidiary, or which are affiliated through 
common ownership and control, shall be con- 
sidered to be one person. 


IW 
[Dissolution of Corporation Ordered] 


The defendants are jointly and severally 
ordered and directed: 


(a) Subject to subsections (b) and (c) 
of this Section, forthwith to take such steps 
as may be necessary to terminate, within 
ninety (90) days after the date of the entry 
of this Judgment, all of the operations of 
the defendant New Orleans Ice Delivery 
Corporation; 


(b) To effectuate, within four (4) months 
after the date of the entry of this Judg- 
ment, the dissolution of the defendant New 
Orleans Ice Delivery Corporation; 


(c) To file with this Court, and with the 
Attorney General or the Assistant Attorney 
General in charge of the Antitrust Division, 
within five (5) months after the date of the 
entry of this Judgment, a report setting 
forth the fact and manner of compliance 
with subsections (a) and (b) of this Section. 
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Wi 
[Practices Prohibited] 


Subject to the provisions of Section IV 
of this Final Judgment, the defendants are 
jointly and severally enjoined and restrained 
from entering into, adhering to, maintain- 
ing, enforcing or claiming any rights under, 
any contract, agreement, understanding, 
plan or program with any other person, 
directly or indirectly: 

(a) To fix, determine, stabilize or agree 
upon the price or prices or other terms and 
conditions for the sale of ice or the furnish- 
ing of icing services; 

(b) To divide, allocate or limit the pro- 
duction of ice or the furnishing or [of] 
icing services; 

(c) Vo divide, allocate, or agree upon cus- 
tomers for the sale of ice or the furnishing 
of icing services; 

(d) To restrict, limit, prevent or hinder 
any person from importing ice into the New 
Orleans Area or from exporting ice from the 
New Orleans Area; 


(e) To refrain from competition or to 
leave any person free from competition in 
any territory, field or market; 


({) To exchange among themselves any 
information relating to sales, orders or com- 
mitments, costs, prices, discounts, or other 
terms and conditions for the sale of ice, or 
the furnishing of icing services, with the 
intent, or effect, of violating any of the 
provisions of this Final Judgment; 


(g) To sell or distribute ice or furnish 
icing services to or through any sales, serv- 
ice or distribution agent or agency which 
serves aS a common sales, service or dis- 
tribution agent or agency for two or more 
persons; 

(h) To create or participate in any plan 
or program whereby the production, sale 
or distribution of ice or the furnishing or 
[of] icing services is shared, divided, lim- 
ited, discontinued or prorated. 


VI 


[Allocation of Manufacture, Conditional 
Sales, etc., Prohibited] 


The defendants are jointly and severally 
enjoined and restrained from directly or 
indirectly: 

(a) Formulating, promoting or participat- 
ing in any plan or program to allocate, 
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apportion or prorate the manufacture, sale 
or distribution of ice or the furnishing of 
icing services; 

(b) Selling or furnishing, or causing to be 
sold or furnished ice or icing services upon 
any condition, contract, agreement, or under- 
standing, that the purchaser will purchase 
other ice or icing services from the seller, 
or that the purchaser will refrain from 
purchasing ice or obtaining icing services 
from any person other than the seller 
thereof; 

(c) Hindering, restricting or preventing, 
or attempting to hinder, restrict or prevent 
any person from engaging in the manufac- 
ture, sale, or distribution of ice or the 
furnishing of icing services; 

(d) Acquiring or holding any stock or 
other financial interest, in, or control over, 
any other person who manufactures, sells 
or distributes ice or furnishes icing services 
for any two or more persons who are also 
engaged in the manufacture, sale or dis- 
tribution of ice or the furnishing of icing 
services. 

(e) Being a member of, participating in 
the activities-of, or contributing anything of 
value to, any association or organization 
the purposes or activities of which are in- 
consistent with the purposes and provisions 
of this Final Judgment. 


VII 
[Compliance and Visitation] 


For the purpose of securing compliance 
with this Final Judgment duly authorized 
representatives of the Department of Justice 
shall, upon written request of the Attorney 
General or an Assistant Attorney General, 
and upon reasonable notice to any defendant 
made to its principal office, be permitted, 
subject to any legally recognized privilege, 

(1) access during the office hours of said 
defendant to all books, ledgers, accounts, 
correspondence, memoranda, and other rec- 
ords and documents in the possession or 
under the control of said defendant relating 
to any of the matters contained in this 
Judgment, and 


(2) subject to the reasonable convenience 
of said defendant, and without restraint or 
interference from it, to interview officers 
and employees of said defendant, who may 
have counsel present, regarding any such 
matters. 


Copyright 1952, Commerce Clearing House, Inc. 


Number 233123 
4-10-52 


For the purpose of securing compliance 
with this Judgment any defendant upon the 
written request of the Attorney General or 
an Assistant Attorney General and upon 
reasonable notice to its principal office, shall 
submit such reports with respect to any of 
the matters contained in this Judgment as 
from time to time may be necessary for 
the purpose of enforcement of this Final 
Judgment. 


No information obtained by the means 
provided in this Section shall be divulged 
by any representative of the Department of 
Justice to any persons other than a duly 
authorized representative of such Depart- 
ment, except in the course of legal proceed- 
ings to which the United States is a party 


Cited 1952 Trade Cases 
Boston Medical Supply Co. v. Lea and Febiger 


67,413 


for the purpose of securing compliance with 
this Final Judgment or as otherwise re- 
quired by law. 


VIII 
[Jurisdiction Retained | 


Jurisdiction of this cause is retained for 
the purpose of enabling any of the parties 
to this Final Judgment to apply to the 
Court at any time for such further orders 
and directions as may be necessary or ap- 
propriate for the construction or carrying 
out of this Final Judgment or for the modifi- 
cation of any of the provisions thereof, and 
for the purpose of the enforcement of com- 
pliance therewith and the punishment of 
violations thereof. 


[J 67,253] Boston Medical Supply Company v. Lea and Febiger. 


In the United States Court of Appeals for the First Circuit. 


No. 4608. Dated April 4, 1952. 


October Term, 1951. 


Appeal from the United States District Court for the District of Massachusetts. 


Clayton Antitrust Act 


Practice and Procedure—Service of Process—Service on Agent of Nonresident Part- 
nership—Consignment Contracts—Agent as a “Managing or General Agent.”—In an ac- 
tion brought by a retail book dealer against a book publisher in the district court of the 
District of Massachusetts, service of process upon the president of a Massachusetts cor- 
poration does not subject a Pennsylvania partnership, publishing books and selling them 
to the Massachusetts corporation under consignment contracts, to the jurisdiction of the 
district court in the District of Massachusetts. Although the Massachusetts corporation 
could, by virtue of the consignment contracts between it and the Pennsylvania partnership, 
be considered the “agent” of the Pennsylvania partnership, there is no contention that the 
president or the corporation is an officer of the partnership or was authorized by appoint- 
ment or by law to receive service of process, nor could the corporation, due to the con- 
signment contracts, be deemed to be a “managing or general agent” of the partnership 
as required by Rule 4 (d) (3) of the Federal Rules of Civil Procedure. 


See the Clayton Act annotations, Vol. 1, { 2024.70. 

For the appellant: Allan R. Rosenberg, Boston, Mass. 

For the appellee: Warren F. Farr, Boston, Mass. (Ropes, Gray, Best, Coolidge and 
Rugg, Boston, Mass., and Ballard, Spahr, Andrews and Ingersoll, Philadelphia, Pa., with 
him on brief). 

Affirming the judgment of the U. S. District Court, District of Massachusetts, 1950- 
1951 Trade Cases {| 62,890. 

Before Macruper, Chief Judge, and Woopsury and Hartican, Circuit Judges. 


gaged in Boston in the business of selling 
medical and dental] books and supplies at 
retail, filed a complaint in the District Court 
for the District of Massachusetts, seeking 
an injunction and treble damages under § 4 
of the Clayton Act.. Named as defendants 
were appellee Lea & Febiger, a Pennsyl- 
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[Plaintiff Seeks Injunction and 
Treble Damages | 


. Macruper, Chief Judge [In full text]: 
Boston Medical Supply Company, appellant 
herein, a Massachusetts corporation en- 
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vania partnership which publishes medical 
and dental books in Philadelphia, and five 
others: Brown and Connolly, Inc., and 
E. F. Mahady & Co., Massachusetts cor- 
porations which sell medical ‘and dental 
books and supplies in Boston at wholesale 
and also at retail; Viola H. Broadbent, a 
resident of Massachusetts who retails 
medical and dental books and supplies at 
Tufts Medical School both on her own ac- 
count and as selling agent of Brown and 
Connolly, Inc.; and The Williams and Wil- 
kins Co., a Maryland corporation, and 
W. B. Saunders Co., a Pennsylvania cor- 
poration, each, like appellee, engaged in 
publishing medical and dental books. 


[Retailer of Medical Books Alleges 
Unlawful Boycott) 


The complaint alleges the following facts: 


Appellant is in competition with the de- 
fendants Brown and Connolly, Inc., E. F. 
Mahady & Co., and Viola H. Broadbent, 
in selling at retail medical and dental books 
and supplies. 


Defendants E. F, Mahady & Co. and 
Brown and Connolly, Inc., together control 
the wholesale supply and distribution in the 
Boston area of a majority of the medical 
and dental books and textbooks published 
in this country, and are the exclusive whole- 
salers in this area for several publishers, in- 
cluding the defendant publishers. 


A large part of appellant’s business con- 
sists in selling medical and dental books and 
supplies to students and professors in 
medical schools in the Boston area. Suc- 
cess in this trade depends upon having a 
complete supply of the books currently used 
in the schools, for sales of books represent 
a large part of total sales, and students, as 
a matter of convenience, customarily pur- 
chase all the books and other supplies which 
will be needed during a semester from a 
retailer who carries a complete line. 


Late in 1949 appellant moved its business 
from less desirable quarters to a location 
close to Tufts Medical School and Pratt 
Diagnostic Hospital, thereby improving its 
competitive position with respect to defend- 
ants Brown and Connolly, Inc, E. F. 
Mahady & Co., and Viola H. Broadbent, in 
retail sales. Those three defendants, in 
order to meet this sharpened competition, 
conspired together and with the defendant 
publishers to restrain and monopolize inter- 
state trade and competition in medica] and 
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dental books and medical supplies in the 
3oston area by boycotting appellant and re- 
fusing to supply books to it. 


[Motion Quashing Service and Dismissing 
Complaint Granted in Trial Court] 


Service of the summons and the com- 
plaint upon appellee was made by serving, 
as agent for appellee, the defendant Brown 
and Connolly, Inc., through its president, 
William J. Brown. Appellee moved to 
quash the service and to dismiss the com- 
plaint for want of jurisdiction and for 
improper venue. After a hearing upon affi- 
davits and answers to written interroga- 
tories this motion was granted by the 
district court. Thereupon, in accordance 
with Rule 54 (b) F. R. C. P., and “upon 
the express determination that there is no 
just reason for delay and that judgment 
should be entered,” a “Final Judgment as 
to Defendant Lea & Febiger”, dismissing 
the complaint, was entered. From this 
judgment the present appeal is prosecuted. 


[Court’s Jurisdiction to Hear Appeal] 


At the outset, although appellee has not 
urged the point upon us, we note a possible 
question ag to our jurisdiction to hear the 
appeal. With certain exceptions not here 
pertinent, our sole power to review the 
district courts is that granted by 28 U.S. C. 
§ 1291 to hear “appeals from all final de- 
cisions ” Where, as here, several 
defendants are charged with concerted 
wrongdoing, there is a considerable body of 
authority predating the 1948 amendment to 
Rule 54 (b) F. R. C. P. indicating that, so 
long as the suit remained pending as to any 
of the defendants jointly charged, an order 
dismissing some of them was not appealable 
as a “final decision”, whether the dismissal 
was on jurisdictional or venue grounds or 
on the merits. Hohorst v. Hamburg-Ameri- 
can Packet Co., 148 U. S. 262 (1893) ; Hunter 
v. Federal Life Ins. Co., 103 F. 2d 192 (C. A. 
8th, 1939); Street & Smith Publications, Inc. 
v. Spikes, 107 F. 2d 755 (C. A. 5th, 1939); 
Porter v. American Distilling Co., Inc., 157 F. 
2d 1012 (C. A. 2d, 1946); Studer v. Moore, 
153 F. 2d 902 (C. A. 2d, 1946); Kuhn v. 
Canteen Food Service, Inc., 150 F. 2d 55 
(C. A. 7th, 1945); Hunteman v. New Orleans 
Public Service, Inc., 119 F. 2d 465 (C. A. 5th, 
1941), cert. denied 314 U. S. 647 (1941); 
Atwater v. North American Coal Corp., 111 
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F. 2d 125 (C. A. 2d, 1940); Fields v. Mutual 
Ben. Life Ins. Co., 93 F. 2d 559 (C. A. 4th, 
1938). See also Reeves v. Beardall, 316 U. S. 
283, 286 (1942). 


[Appeal Properly Before the Court] 


We are of the opinion, however, that 
these cases are no longer controlling. Rule 
54 (b), as amended in 1948, reads as fol- 
lows: 


“Judgment Upon Multiple Claims. When 
more than one claim for relief is pre- 
sented in an action, whether as a claim, 
counterclaim, cross-claim, or third-party 
claim, the court may direct the entry of 
a final judgment upon one or more but 
less than all of the claims only upon an 
express determination that there is no 
just reason for delay and upon an express 
direction for the entry of judgment. In 
the absence of such determination and 
direction, any order or other form of de- 
cision, however designated, which ad- 
judicates less than all the claims shall not 
terminate the action as to any of the 
claims, and the order or other form of 
decision is subject to revision at any time 
before the entry of judgment adjudicating 
all the claims.” 


It is our view that when a district judge 
finally disposes of one of several claims in 
suit and certifies that he has done so as 
contemplated by the rule, his judgment or 
order on that claim becomes a “final de- 
cision” within the meaning of § 1291 of the 
Judicial Code and is immediately appeal- 
able. The district court having disposed of 
the claim against appellee in this fashion, 
the appeal is properly before us. Extended 
discussion of the point would be superfluous, 
since we are in full agreement with the 
opinion by Judge Maris, speaking for the 


Court of Appeals of the Third Circuit, in © 


Bendix Aviation Corp. v. Glass, — F. 2d — 
decided Feb. 19, 1952. 


[Merits of Case] 


We turn now to the merits. 


[More Restrictive Venue Requirements 
in Private Smuts] 


While a criminal prosecution to punish 
a conspiracy to restrain interstate commerce 
may be brought as against all the con- 
spirators, in any district where overt acts 
in furtherance of the conspiracy have been 
committed (see United States v. Socony- 
Vacuum Oil Co., Inc., 310 U. S. 150, 250 
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et seq. (1940)), the Congress has seen fit to 
impose more restrictive venue requirements 
as applied to suits by private parties to re- 
dress injuries resulting from such con- 
spiracies. 


[Retailer Asserts Venue Is Properly Laid 
Because of Appellee’s “Agents’| 


Section 4 of the Clayton Act reads as 
follows (38 Stat. 731; 15 U.S. C. § 15): 


“Any person who shall be injured in his 
business or property by reason of any- 
thing frobidden in the antitrust laws may 
sue therefor in any district court of the 
United States in the district in which the 
defendant resides or is found or has an 
agent, without respect to the amount in 
controversy, and shall recover threefold 
the damages by him sustained, and the 
cost of suit, including a reasonable at- 
torney’s fee.” 


Appellant asserts that venue as to appellee 
is properly laid in the district of Massachu- 
setts under this section, in that Brown and 
Connolly, Inc., and E. F. Mahady & Co., 
both of which are clearly present in Massa- 
chusetts for venue purposes, are “agents” 
of appellee within the meaning of § 4. 


[Relationship Between Appellee and 
“Agents’—Consignment Contract} 


The affidavits and answers to interroga- 
tories upon which the issue was tried show 
that neither of the Massachusetts corpora- 
tions is affliated with appellee. Each in- 
dependently operates its own business, pays 
its Own expenses, solicits its own customers, 
and conducts its affairs without direction, 
control, or interference by appellee, selling 
at wholesale and retail books published by 
numerous other publishers in addition to 
those published by appellee. However, both 
E. F. Mahady & Co. and Brown and Con- 
nolly, Inc., take books from appellee on 
consignment under contracts which it is 
asserted provide a basis for saying that 
these Massachusetts distributors are the 
publisher’s “agents” for venue purposes. 
These contracts provide that appellee is to 
deliver books on consignment to the dis- 
tributors, which are designated as “sales 
agents”; that appellee is to retain title to 
the books so consigned until they are sold 
and is to have title to the proceeds of all 
sales thereafter; that appellee’s books are to 
be sold by the sales agents in quantities and 
at prices, discounts and commissions fixed 
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by- appellee; that the sales agents are to 
make monthly reports as to stock on hand, 
amount of cash sales made, and: sales on 
credit which became due during the preced- 
ing month; that the sales agents are to 
make monthly remittances of money due; 
that the sales agents are to guarantee col- 
lection of: all sales made on credit; and 
that, in case of termination of the contracts, 
the sales agents are to redeliver all stock 
remaining unsold and to account for all 
sales. Each of these contracts is terminable 
on thirty days’ notice by either party. The 
sales agents are required to furnish $5,000 
indemnity bonds. 


[Agency Created Under Massachusetts Law] 


Whether these independent Massachusetts 
corporations became agents of appellee 
within the meaning of §4 by entering into 
such consignment contracts is a trouble- 
some question. Certainly an agency was 
created under the Massachusetts substan- 
tive law: If one of the booksellers should 
sell books on credit, and the customer 
should default, appellee might ignore his 
right to insist on payment from the book- 
seller under the del credere clause and en- 
force the contract against the purchaser. 
See Cushman v. Snow, 186 Mass. 169, 173-74, 
71 N. E. 529 (1904); Capitol Amusement Co. 
v. Gallagher, 268 Mass. 321, 167 N. E. 674 
(1929). Similarly, if the bookseller should 
contract to sell some of appellee’s books, 
appellee, whether disclosed to the buyer as 
the principal or not, would, we suppose, be 
liable for performance of the contract. Cf. 
See v. Nesson, 249 Mass. 306, 144 N. E. 238 
(1924); Feinberg v. Poorvu, 249 Mass. 88, 
143 N. E. 824 (1924); Delano v. Goldstein, 
281 Mass. 188, 183 N. E. 146 (1932). And 
stock in the hands of the booksellers, re- 
maining the property of appellee, would 
not be subject to attachment by creditors of 
the consignees. Audenried v. Betteley, 8 
Allen 302 (Mass. 1864); Walker v. Butterick, 
105 Mass. 237 (1870). <A relationship hav- 
ing these characteristics is normally de- 
scribed as an agency. 


[Also Agents Under Antitrust Laws] 


‘It also seems clear that booksellers are 
appellee’s agents under the substantive sec- 
tions of the antitrust laws, The question 
of what constitutes an agent in this respect 
has arisen in connection with resale price 
maintenance devices. Sales contracts stipu- 
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lating the price at which the buyer must 
resell violate the Sherman Act. Dr. Miles 
Medical Co. v. Park & Sons Co., 220 U.S. 
373 (1911); Bauer v. O'Donnell, 229 U. S. 1 
(1913). Yet it has been held that it is 
permissible for a manufacturer to make a 
retailer his del credere agent, sending goods 
to the agent on consignment to be sold at 
fixed prices. United States v. General Elec- 
tric Co., 272 U. S. 476 (1926). Although 
the agency so established must be “genuine” 
to avoid the rule against resale price main- 
tenance (see Standard Fashion Co. v. Ma- 
grane-Houston Co., 258 U. S. 346 (1922); 
Dr. Miles Medical Co. v. Park & Sons Co., 
supra), the agency contract in this case would 
probably pass muster under the rule of the 
General Electric case. 


| Consignment Contract May Not Render 
Consignee an Agent for Venue Purposes | 


However, a determination that Brown 
and Connolly, Inc., and E. F. Mahady & 
Co. are agents of appellee for these pur- 
poses does not dispose of the present prob- 
lem of venue. Certainly § 4 does not subject 
a person to suit in any district where he 
has an agent no matter how limited the pur- 
pose of the agency. The meaning of the 
word “agent” for venue purposes should be 
determined with the desiderata of sound 
venue requirements in mind. No one would 
suggest, for instance, that an individual be- 
came subject to an antitrust action in 
Nevada merely because he had employed an 
attorney in that state to contest his wife’s 
suit for divorce. Cf. Lumiere v. Wilder, Inc., 
261 U. S. 174 (1923). And the very limited 
scope of a consignee’s responsibility to his 
consignor would lead us to pause before 
holding that a typical consignment arrange- 
ment such as we have here renders the con- 
signee an agent of the consignor for venue 
purposes. Cf. Bank of America v. Whitney 
Central National Bank, 261 U.S. 171 (1923). 


[Service of Process upon President 
of “Agent” Insufficient] 


We withhold decision of this venue ques- 
tion, however, for it seems to us that the 
judgment of dismissal as to appellee was 
clearly correct on the other ground taken 
by the court below, that the service of proc- 
ess upon William J. Brown, as president 
of Brown and Connolly, Inc., did not sub- 
ject appellee to the jurisdiction of the dis- 
trict court in Massachusetts. Rule 4(d)(3) 
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F. R. C. P., to which appellant asserts that 
the service conformed, provides that service 
upon a partnership shall be 


“by delivering a copy of the summons 
and of the complaint to an officer, a man- 
aging or general agent, or to any other 
agent authorized by appointment or by 
law to receive service of process and, if 
the agent is one authorized by statute to 
receive service and the statute so requires, 
by also mailing a copy to the defendant.” 
{May Consignee Be Deemed a “Managing 
or General Agent”? 


There is no contention that either William 
J. Brown or Brown and Connolly, Inc., is 
an officer of appellee or was authorized by 
appointment or by law to receive service of 
process. Thus appellee was subjected to the 
jurisdiction of the district court only if 
Brown and Connolly, Inc., due to its con- 
signment contract, may be deemed to be “a 
managing or general agent” of appellee. 


[Consignee Not a “Managing or General 
Agent’ Within Federal Rules] 


Whether or not this Massachusetts cor- 
poration might be considered an agent of 
appellee for the purpose of laying venue 


Cited 1952 Trade Cases 
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under §4, we perceive no warrant whatso- 
ever for calling it either a managing or a 
general agent of the publishing company. 
Such titles import a far larger responsibility 
for the affairs of the principal than that 
which was conferred by appellee upon 
Brown and Connolly, Inc., in the contract 
of consignment. See Diamond v. New York, 
Sia i, Meets (Cor, iy 1, Sibioya, (Oy (IDL 
E. D. N. Y. 1937); United States v. Nidera 
he, S.. Zl, 3 I, ID AR AE (DIC: 
Sp IDE ING NG Gz) sy a. Wipe; ea (Coy, 
the other Massachusetts sales agent, held 
an authority equally as broad, or, more 
pointedly, equally as narrow—both Massa- 
chusetts booksellers, as we have seen, had 
authority only to sell on specified terms the 
books consigned to them. It would be 
anomalous indeed if two or more independ- 
ent business establishments doing business 
in the same area each became, within the 
meaning of Rule 4(d)(3), “a managing or 
general agent” of another separate company 
simply by accepting for sale consignments 
of stock. 


[Judgment Affirmed] 


The judgment of the District Court 1s 
affirmed. 


[J 67,254] United States v. Paramount Pictures Inc. 
In the United States District Court for the Southern District of New York. Equity No. 


87-273. Dated February 15, 1952. 


Case No. 434 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Consent Decrees—Modification—Divestiture of Motion Picture Theatre—Inability To 
Dispose of Theatre—Alternative.—A consent decree, requiring a corporation owning motion 
picture theatres to dispose of one theatre in a town, is modified so as not to require the 
corporation to dispose of the theatre on the condition that (1) the corporation shall raze 
such theatre or convert it to non-theatrical purposes, and (2) the corporation shall, with 
respect to any other theatre operated by it in the town, be subject to a product limitation, if, 
during a period of five years, there is an independent operator of a theatre in the town 
having a theatre suitable for first run operation, and desiring to operate it on that basis. 


See the Sherman Act annotations, Vol. 1, § 1220.2904, 1560, 1590. 

For the plaintiff: Melvin C. Williams, Special Assistant to the Attorney General, Foley 
Square, New York. 

For the defendant: Simpson, Thacher and Bartlett; Davis, Polk, Wardwell, Gardiner 
and Reed; O’Brien, Driscoll and Raftery; Jacob Gruber; and Dwight, Harris, Koegel and 
Caskey; all of New York, New York. 

Modifying a consent decree entered in the U. S. District Court, Southern District of 
New York, 1948-1949 Trade Cases {] 62,377. 
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Order 


[Defendant Unable To Dispose of Theatre] 


Gopvarp, District Judge [Jn full text]: This 
Court on March 3, 1949 having made and 
entered a Consent Judgment as to the Para- 
mount defendants herein, and said Consent 
Judgment having from time to time been 
modified by orders entered in this Court, 
and United Paramount Theatres, Inc. being 
presently required, under paragraph 1 of 
Section III C of the Consent Judgment as 
heretofore modified, to dispose of one theatre 
in St. Augustine, Florida, and United Para- 
mount Theatres, Inc. having represented to 
the plaintiff and to this Court that despite 
its diligent efforts it has been unable to dis~ 
pose of the Jefferson Theatre in St. Augus- 
tine, Florida and that it desires to raze such 
theatre or convert the same to nontheatrical 
purposes. 


[Decree Modified on Condition| 


Now, therefore, it is hereby ordered, ad- 
judged and decreed that the aforementioned 
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Consent Judgment as hereby modified be 
and is hereby further modified in the follow- 
ing respects. 


1. United Paramount Theatres, Inc. shall 
not be required to dispose of one theatre in 
St. Augustine, Florida, on condition that 


(a) It shall raze the Jefferson Theatre, 
St. Augustine, Florida or convert the same 
to non-theatrical purposes, and 


(b) With respect to any other theatre 
operated by it in St. Augustine, Florida, it 
shall be subjected to a product limitation as 
provided for in footnote 1, if, during a period 
of five years from the date of this order, 
there is an independent operator of a theatre 
in St. Augustine, Florida, having a theatre 
suitable for first run operation, and desiring 
to operate it on that basis. The period of 
such limitation shall continue for the re- 
mainder of the five year period above referred 
to. 


[167,255] Atlantic Fishermen’s Union, etc., et al. v. United States 
In the United States Court of Appeals for the First Circuit. October Term, 1951. No. 


4637. Dated April 7, 1952. 


Appeals from the United States District Court for the District of Massachusetts. 


Case No. 1113 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Practice and Procedure—Criminal Prosecutions—Indictment of Unincorporated Asso- 
ciation—Denial of Motions To Dismiss for Lack of Jurisdiction—Appellate Court Jurisdic- 
tion.—An appellate court does not have jurisdiction of an appeal from orders of a district 
court denying motions, made by members of unincorporated associations, to dismiss an 
indictment as to the associations for lack of jurisdiction on the ground that unincorporated 


associations are not indictable under the Sherman Antitrust Act. 


The court’s appellate 


jurisdiction is limited to “final decisions” of the district courts. The orders appealed from 
cannot be considered “final decisions,” and therefore are not appealable. 


See the Sherman Act annotations, Vol. 1, J 1630.661. 
For the appellants: Henry Wise, Boston, Mass. 


For the appellee: Gerald J. McCarthy, Special Assistant to the Attorney General, and 
William J. Elkins and Alfred M. Agress, Special Attorneys, Boston, Mass. 


Before Macruprer, Chief Judge, and Wooppury and Hartican, Circuit Judges. 


1 For a period of five years, United Paramount 
shall not license: 

a. More than 60% of the feature films re- 
leased by the major distributors for first run 
exhibition in any fiscal year, except as to pic- 
tures for which competitors who have had an 
opportunity to request licenses have not made 
an offer or have made an insubstantial offer; 
and 
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b. More than 48 feature films from among the 
80 pictures constituting the aggregate of the 
ten pictures released by each of the major 
distributors, respectively, for first run exhibi- 
tion in any fiscal year, which are allocated by 
the respective distributor to its highest selling 
bracket or brackets, except as to pictures for 
which competitors who have had an opportunity 
to request licenses have not made an offer or 
have made an insubstantial offer. 
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Opinion of the Court 
On Motions To Docket and Dismiss 


[Trial Court Denied Motions To Dismiss 
Indictment | 


Per CurtaM [In full text]: A grand jury 
in the court below indicted two unincor- 
porated associations, Atlantic Fishermen’s 
Union, Seafarers’ International Union of 
North America, A. F. of L., and Atlantic 
Fishermen’s Union, Seafarers’ International 
Union of North America, A. F. of L., New 
Bedtord; a Massachusetts corporation, Sea- 
food Producers Association of New Bedford, 
Mass., Inc., and five individual citizens of 
Massachusetts, in two counts for violation 
of the Sherman Act, or Sherman Anti-Trust 
Act, as it is commonly called. 26 Stat. 209; 
as amended, 50 Stat. 693; 15 U. S. C. $1 ef 
seq. The first count charges an unlawful 
combination and conspiracy formed and car- 
ried out in part within the District of Massa- 
chusetts in violation of §1 of the Act, and 
the second count charges an unlawful mo- 
nopolization, in part within the District of 
Massachusetts, of trade and commerce in 
the production and sale of fish in New Bed- 
ford, in violation of §2 id.. In due course 
thereafter one of the individual defendants 
alleging himself to be a member and the 
secretary-treasurer of the unincorporated 
association named first above, and the other 
four individual defendants alleging them- 
selves to be members of the unincorporated 
association named second above, moved to 
dismiss the indictment as to both associa- 
tions for lack of jurisdiction on the ground 
that unincorporated associations were not 
indictable under the Act. In addition all the 
defendants, without waiving the above mo- 
tion, moved to-dismiss the indictment on a 
variety of other grounds, including failure to 
state facts sufficient to constitute a crime, 
repugnancy, vagueness and _ indefiniteness, 
and misbehavior of the grand jury. All de- 
fendants also moved for a bill of particulars. 
The motions were heard by the court below 
and by separate orders denied by that court 
on February 13, 1952. Ten days later, on 
Saturday, February 23, the defendants by 
their counsel attempted to file notices of 
appeal from the orders, but the office of the 
clerk of the District Court was closed as 
permitted by an amendment to Rule 16 of 
that Court. Notices of appeal from the 
orders were filed on Monday following, 
February 25. 
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[United States Files Motion To Dismiss 
Appeals | 


Thereupon the United States as named 
appellee filed a motion in this court to con- 
solidate the appeals, and with it served no- 
tice that it would file a motion to docket and 
dismiss each appeal. The United States 
accordingly filed and served such a motion 
grounded upon lack of appellate jurisdiction 
for the reason that the orders appealed from 
were not final, and also for the reason that 
the notices of appeal therefrom were not 
filed within ten days after the orders were 
entered. 


|Mottons Granted] 


The motion to consolidate is definitely in 
order and will be granted, and so also will 
the motion to docket and dismiss. 


[Appellate Court Has No Jurisdiction—No 
Final Decision| 


With exceptions in no way material here, 
(Title 28 U.S. C. § 1292) our appellate juris- 
diction is limited by Title 28 U. S. C. § 1291 
to “final decisions” of the district courts. 
And “A ‘final decision’ generally is one 
which ends the litigation on the merits and 
leaves nothing for the court to do but 
execute the judgment.” Catlin v, United 
States, 324 U. S. 229, 233 (1945). Certainly 
the orders appealed from do not by any 
stretch of the imagination end the litigation 
in which they were entered and leave noth- 
ing for the court below to do but to execute 
its judgment. Indeed there is no judgment, 
but on the contrary the result of the orders 
is to leave the case standing for answer and 
eventual trial. 


[No Review of Interlocutory Orders in Sher- 
man Act Cases—Congress Must Change] 


It may be, as the defendants urge, that in 


cases under the Sherman Act it would be 


desirable to have appellate review of inter- 
locutory orders like the present in order 
that matters affecting the right to maintain 
the litigation can be finally determined be- 
fore, rather than after, a lengthy and expen- 
sive trial which in the event the order were 
eventually reversed would be just so much 
wasted time, money and effort. But it is for 
Congress, not the courts, to decide when the 
established policy against piecemeal appeals 
shall give way to considerations of practical 
expediency peculiar to particular types of 
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Rothbaum v. R. H. Macy and Co., Inc. 


litigation. Since we are clearly of the view 
that the orders involved cannot be consid- 
ered “final decisions”, and hence are not 


appealable for that reason, there is no occa- 
sion for us to consider whether the notices 
of appeal were filed on time. 


[| 67,256] Rothbaum v. R. H. Macy and Co., Inc. 


In the Supreme Court of Queens County, New York. Special Term, Part Thiset27 
N. Y. L. J. 1319. Dated April 2, 1952. 


New York Fair Trade (Feld-Crawford) Act 


Resale Price Maintenance—Enforcement Against Non-Signers—Applicability of Fed- 
eral Prohibition Against Price Restraint of Non-Signers—Intrastate Character of Trans- 
actions.—A retail drug store owner is granted injunctive relief restraining a non-signer of 
a fair-trade contract from advertising or selling pharmaceutical items at retail in the State 
of New York at prices less than those established in fair-trade contracts where the items 
were manufactured in New York, sold to the non-signer in New York, resold by the non- 
signer in New York, and were subject of fair-trade contracts entered into in New York. The 
transactions complained of were entered into in intrastate commerce; therefore, the defend- 
ant, although a non-signer of a fair-trade contract, is guilty of unfair competition under the 
State fair trade law. The argument that the federal prohibition against price restraint of 
non-signers is not applicable. “If this is not intrastate commerce, then that term is mean- 


ingless.” 


See the Sherman Act annotations, Vol. 1, ] 1250.136; Resale Price Maintenance Com- 
mentary, Vol. 2, § 7306; State Laws annotations, Vol. 2, { 8604.05. 


For the plaintiff: Emil Greenberg, Brooklyn, N. Y., Matthew Salonger, and Abraham 
Sarason (Lewis L. Fawcett and Bernhardt M. Meisels, of counsel). 


For the defendant: Spence, Hotchkiss, Parker and Duryee, New York, N. Y., (Ken- 
neth M. Spence, Donald B. Smiley, Julius J. Teller, and Thomas G. Green, of counsel). 


For prior opinions in the Supreme Court of Queens County, New York, see 1950-1951 


Trade Cases ff 62,855, 62,884. 


[Suit To Enjoin Sales Below Fair-Trade 
Prices| 


Pert, Justice [In full text except for omis- 
sions mdicated by asterisks]: Plaintiff, the 
owner and operator of a retail drug store in 
this county, has brought this action to enjoin 
the defendant, the owner and operator of a 
department store in the County of New 
York, with branches elsewhere in the metro- 
politan area including one in Jamaica, Queens 
County, to enjoin it from willfully and 
knowingly advertising, offering for sale or 
selling at retail in the State of New York 
ten pharmaceutical items at prices less than 
established in fair trade contracts covering 
such products (General Business Law, sec. 
369-a, et seq.). 


[Temporary Injunction Previously Granted] 


A temporary injunction was granted on 
June 12, 1951 [1950-1951 T rape Cases 
7 62,855], (199 Misc., 890), and a motion to 
punish the defendant for selling products 
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which the defendant had purchased outside 
the state and had sold and offered to sell 
within the state below the fixed prices was 
thereafter denied by the justice who granted 
the preliminary injunction [1950-1951 TrapE 
CASES § 62,884], (N. Y. L. J., July 9, 1951). 


[Case Tried Upon Stipulated Facts) 


The case was tried upon an agreed state- 
ment of facts, which was duly stipulated in 
writing by the attorneys for the respective 
parties. It was there agreed that the facts 
stated in regard to the laxative “Ex-Lax,” 
one of the products named in the complaint, 
would be determinative and binding with 
regard to the remaining nine products enu- 
merated in the complaint and that this court 
may make a decision with respect to the ten 
products named in the complaint based upon 
the findings with respect to the product “Ex- 
Lax.” The stipulation further provides that 
either party may object to the relevancy of 
any of the facts agreed to in the stipulation. 


Copyright 1952, Commerce Clearing House, Inc. 


ah 


Number 239—133 
4-24-52 


[Product Manufactured in State and Minimum 
Resale Price Established] 

“Ex-Lax” is manufactured by a New York 
corporation at its place of business in Brook- 
lyn, New York. Its manufacturer has, pur- 
suant to the Fair Trade Law of the State of 
New York, entered into agreements with 
many retail dealers, including the plaintiff, 
in the State of New York, all in the same 
form, establishing the minimum retail price 
for the product. 


| Non-Signer’s Notice of Prices and Sales 
Below Fair Trade Price] 

On or about May 28, 1951, and at various 
times prior thereto, the defendant had due 
notice of the existence of these fair trade 
agreements and of the minimum retail resale 
prices stipulated therein for the product in 
question. On or about May 28, 1951, the 
New York Pharmaceutical Association Fair 
Trade Committee gave written notice to the 
defendant of the fair trade retail resale price 
established under the foregoing fair trade 
agreements, yet at about the same time the 
defendant, at its department store located 
in Manhattan, within the State of New York, 
offered “Ex-Lax” for sale at nine cents be- 
low the minimum retail price established by 
the fair trade agreement. Such sales were 
not made for the purpose of closing out the 
defendant’s stock of “Ex-Lax” or to dis- 
continue delivery thereof, or because the 
product was damaged or deteriorated in 
quality, nor were said sales made by an offi- 
cer acting by an order of any court. 


[Plaintiff Claims Non-Signers Bound] 


These sales, urges the plaintiff, were 
purely intrastate transactions outside the 
reach of federal law, and New York non- 
signers are bound by the fair trade agree- 
ment which the manufacturer of “Ex-Lax” 
made with the plaintiff and other retailers 
in New York. 


[Non-Signer Claims Federal Prohbition 
Applicable] 

The defendant argues, on the other hand, 
that the federal prohibition against price 
restraint of non-signers is applicable in the 
case of “Ex-Lax” because its manufacturer 
sells the product throughout the United 
States and maintains uniformly fixed prices 
throughout the country, which it attempts to 
enforce against signers and non-signers alike, 
and also because the producer and the de- 
fendant are engaged in interstate commerce, 
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and because the interstate business of both, 
as well as the interstate business of their 
competitors is necessarily affected by the 
intrastate transactions involved herein and 
by the price restraint sought to be enforced 
here. 

[Intrastate Commerce Involved] 


It is also urged by the defendant that the 
ingredients used in the manufacture of “Ex- 
Lax” are imported from outside the State 
of New York. However, it must be obvious 
that the parties to this action were not deal- 
ing with ingredients but with the end prod- 
uct —the laxative “Ex-Lax.” This product 
was manufactured in New York, sold to the 
defendant in New York, resold by the de- 
fendant in its stores in New York, and the 
subject of fair trade contracts entered into 
in New York. If this is not intrastate com- 
merce, then that term is meaningless. 


[Schwegmann Case Distinguishable on Facts] 


I find that the transactions complained of 
were entered into in intrastate commerce, 
and, therefore, the defendant, although not a 
signatory to the fair trade agreement, was 
guilty of unfair competition and must suffer 
the sanctions provided by State law (Gen- 
eral Business Law, section 369-b). Schweg- 
mann Bros. v. Calvert Distillers Corp’n [1950- 
1951 TravE Cases § 62,823], (341 U. S. 384) 
is distinguishable from the case at bar on its 
facts for there an intrastate marketing ar- 
rangement was involved. 


[Objection To Facts Well Taken| 


The facts thus objected to are claimed to 
have no bearing on the issue to be deter- 
mined here, on the ground that the trans- 
actions set forth in the complaint are wholly 
intrastate. I am of the opinion that that 
objection is well taken. The issues tendered 
by the plaintiff in his complaint did not em- 
brace the facts to which objection has been 
made. It is elementary that a recovery must 
be upon the facts pleaded * * *. 


[Plaintiff Entitled to Relief] 


The plaintiff has established the facts 
pleaded in the complaint and is entitled to 
the injunctive relief therein prayed for with 
the costs and disbursements of the action. 


[Memorandum Constitutes Court’s Decision] 


This memorandum will constitute the 
court’s decision under section 440 of the 
Civil Practice Act. 


Settle judgment on notice. 
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Coast v. Hunt Oil Co. 
[] 67,257] Jack Coast v. Hunt Oil Company and Ohio Oil Company. 
In the United States Court of Appeals for the Fifth Circuit. No. 13617. Dated 


April 10, 1952. 
Appeal from the United States District Court for the Western District of Louisiana. 


Sherman Antitrust Act 


Practice and Procedure—Suit for Civil Damages—Proper Party To Sue—Partner- 
ships—Joinder of Unwilling Partner—One of two partners of a partnership engaged 
in the business of operating an oil refinery cannot maintain a suit for treble damages under 
the federal antitrust laws in his own name where the alleged cause of action is vested 
in the partnership and under the law of the state in which the district court is held, a 
partnership is a distinct legal entity and so long as the partnership continues, it alone 
can maintain an action on the firm’s claims, and even though all its members join in a 
suit, such a suit cannot be maintained in the absence of the partnership as a party plaintiff. 


The suing partner cannot make the unwilling partner a party under Rule 19(a) of 
the Federal Rules of Civil Procedure, which relates to the joinder of parties, because 
the Rule makes no provision for a plaintiff to require another person to maintain an 


action vested solely in the other person. 


Further, the suing partner himself has no 


standing, joint or otherwise, to maintain the present action. 


See the Sherman Act annotations, Vol. 1, § 1640.211; Clayton Act annotations, Vol 1, 


§ 2024.10. 


For the appellant: William H. Bronson, Shreveport, La. 


For the appellees: 


Arthur O’Quin, Shreveport, La.; David T. Searls, Houston, 


Texas; Jack D. Head, Houston, Texas; Ralph B. Shank, Dallas, Texas; and Riley B. Fell, 


Shreveport, La. 


Affirming a judgment of the U. S. District Court, Western District of Louisiana, 
Shreveport Division, 1950-1951 Trade Cases {| 62,906. 


Before Srp_ry, RusseEtt, and Rives, Circuit Judges. 


[May a Partner Sue in His Own Right?) 


Rives, Circuit Judge [In full text]: “Any 
person who shall be injured in his business 
or property by reason of anything forbidden 
in the antitrust laws may sue therefor etc.” 
Sy Us SCAM IS aelWinden! thatuprovision- 
this case presents two questions. The first 
1s: does the cause of action belong exclu- 
sively to a partnership, Coast Oil Company, 
in which the appellant, Jack Coast, (some- 
times hereafter referred to as plaintiff) owns 
a forty-nine (49%) per cent interest, or 
may the plaintiff sue in his own right. As- 
suming the answer to be that the cause of 
action is that of the partnership, the second 
question is whether or not the plaintiff may 
cause its enforcement by making his un- 
willing partner, Justin R. Querbes, a party 
defendant or by making the partnership an 
involuntary plaintiff, 


[Partner Seeks to Recover His Interest in 
Alleged Loss of Profits] 


The case is so fully stated in the opinion 
and supplemental opinion of the district 
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court reported in [1950-1951 Trape CAsEs 
J 62,906], 96 F. S. 53 et seq., that a brief 
reference here to a few facts will be suf- 
ficient. Plaintiff owns in his own right an 
undivided forty-nine (49%) per cent in- 
terest, and Querbes a fifty-one (51%) per 
cent interest in an oil refinery operated by 
Coast Oil Company, a commercial partner- 
ship organized under the laws of Louisiana 
owned by plaintiff and Querbes in the same 
proportions of forty-nine (49%) per cent 
fifty-one (51%) per cent, respectively. Plain- 
tiff is the managing partuer and is obligated 
to devote his entire time to the operation 
of the refinery. Querbes refused to parti- 
cipate in this action either jointly with 
plaintiff or in behalf of the partnership. The 
complaint alleged that the defendants and 
others entered into agreements for the ex- 
clusive refining and processing of their 
distillate and the exclusive marketing of 
products therefrom which agreements and 
the action thereunder constituted a con- 
spiracy and combination in restraint of and 
an attempt to monopolize trade and com- 
merce among the several states, in violation 
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of the antitrust laws of the United States, 
and that as a result the Coast Oil Company 
refinery was completely closed down for a 
time and thereafter never operated at full 
capacity. Plaintiff sought to recover forty- 
nine (49%) per cent of the refinery’s alleged 
loss of profits and prayed for treble damages. 


[State Law—Partnership a Legal Entity | 


This Court has had occasion to note that 
“Under the Louisiana law a partnership is a 
fictitious being distinct from the partners 
composing it.” Esteve Bros. & Co. v. Har- 
rell, 272 Fed. 382, 383. The Supreme Court 
of Louisiana, speaking through Judge Daw- 
kins, stated the rule succinctly in E. B. 
Hayes Machinery Co. v. Eastham et al., 147 
La. 347, 84 So. 898, 899: 


“Under the civil law, which prevails in 
this sfate, a partnership is a legal entity 
entirely separate and distinct from the 
persons who compose it, and may have its 
own creditors and debtors to the same 
extent as the individual partners. New- 
man v. Eldridge, 107 La. 315, 31 So. 688; 
Stothart v. Hardie & Co., 110 La. 700, 34 
So. 740; Smith v. McMicken, 3 La. Ann. 
322. So long as the partnership is not 
dissolved, it alone can maintain an action 
on the firm’s claims, and even though all 
its members join therein, such a suit can- 
not be maintained in the absence of the 
partnership as a party plaintiff. Wolf v. 
New Orleans Tailor Made Pants Co., 52 
Was Anne USS jn2 Osos: 


[Cause of Action Vested in Partnership | 


Assuming for the purposes of this decision 
that the complaint alleged a violation of the 
antitrust laws and consequent damage, that 
damage consists of loss of profits in the 
partnership business and we think the cause 
of action is vested in the partnership, a 
distinct legal entity under Louisiana law.’ 
The district court, we think, has correctly 
distinguished the cases upon which the 
appellant relies, 96 F. S. 53, at page 60. 


[Loss of Profits Sought—N ot Damage 
to Refinery] 


Appellant makes the further contention 
that, even if it be held that the cause of 
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action for injury to the business was vested 
in the partnership, that the complaint alleges 
an injury to the property of the plaintiff 
because it alleges that, 


“Plaintiff in his own right owns an un- 
divided forty-nine (49%) per cent in- 
terest in the refinery * * * By virtue of 
his ownership of forty-nine (49%) per 
cent | ot the profits from his operation 
of it.’ 
We think that the damages sought to be 
recovered are not for injuries to the refinery 
itself but for loss of profits which allegedly 
would have been made from the partnership 
business of operating the refinery, and that 
the consequent injuries to the physical prop- 
erties are too remote to give rise to a 
separate cause of action.” 


[No Allegation of Fraud Against 
Unwilling Partner] 


There is no allegation in the complaint 
that Querbes was guilty of any fraud or 
misconduct or, except by inference, that 
he was even unwise in refusing to consent 
to the bringing of this action by the part- 
nership. There are no grounds for the Court 
to interfere with the management of the 


entity, and to authorize this suit to be 
maintained in its behalf either by a re- 
ceiver,’ or by one of the partners.* 


[Right of Joinder of Unwilling Partner 
Denied—Judgment Affirmed) 


Appellant insists however that under Rule 
19(a), F. R. C. P., he has the right to make 
the partnership an involuntary plaintiff or to 
make Querbes a party defendant for the 
purpose of causing the action to be maintained 
by the partnership. The difficulty is that the 
plaintiff himself has no standing, joint or 
otherwise, to maintain this action. Rule 
19(a), supra, relates to joinder of parties, 
it permits a plaintiff under proper circum- 
stances to require another person or persons 
to join with him, but it makes no provision 
for a plaintiff to require another person to 
maintain an action vested solely in such 
other person, even though its maintenance 
might result in benefit to the plaintiff. In 
speaking of the application of this rule as 


1See Love v. Hastman Kodak Co., 183 F. 704, 
709; Ames v. Amer. Tel. & Tel. Co., 166 F. 820, 
822: Roseland v. Phister Mfg. Co., 125 F. 2d 417, 
419; Gerli v. Silk Assn. of America, 36 F. 2d 959. 

2Gerli v. Silk Assoc. of America, supra, foot- 
note (1); Westmoreland Asbestos Co., Inc. Vv. 
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Johns Manville Corp., et al., 30 Fed. Supp. 
389, 391. 

368 0. J. S., Partnership, Sec. 128. 

4See United Copper Securities Co. et al. v. 
Amalgamated Copper Co., 244 U. S. 261; Fleit- 
man v. Welsbach Street Lighting Co., 240 
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to joinder of a party as “involuntary plain- 
tiff’, Professor Moore says, 
“The doctrine can properly be applied 
only where there is such a relationship 
that the absent party must allow the use 
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3 Moore’s Federal Practice (2nd ed.) page 
2149. We think the rulings of the district 
court were correct, and its judgment is 
therefore affirmed, 


Affirmed. 


of his name as plaintiff”, 


[7 67,258] Hoffmann-La Roche, Inc. v. Max Weissbard and Harry Weissbard, indi- 
vidually and trading as Weissbard Bros. 


Johnson and Johnson, and McKesson and Robbins, Incorporated v. Charmley 
Drug Co. 


In the Superior Court of New Jersey, Chancery Division, Essex County. Civil Action. 
Docket Nos. C-1928-50 and C-2217-50. Filed March 31, 1952. 


New Jersey Fair Trade Act 


Resale Price Maintenance—Enforcement Against Non-Signers—Effect Upon Inter- 
state Commerce.—A New Jersey manufacturer of pharmaceuticals, which maintains busi- 
ness offices in other states, has executed fair-trade contracts in other states, uses the same 
price list for its products throughout the United States, and advertises on a national scale, 
cannot enjoin a local drug store from selling one of the manufacturer’s products at prices 
under those stipulated in a fair-trade contract entered into in New Jersey between the 
manufacturer and another retailer where the owners of the drug store have not signed a 
fair-trade contract and the product alleged to be sold below the stipulated price had been 
purchased from jobbers in another state. In each case of fair-trade price enforcement 
against non-signers, the essential question is whether the business is intrastate or inter- 
state. The above transaction was interstate because the products offered for sale in 
New Jersey were purchased by the drug store outside this state. Even if the drug store 
had purchased the products within this state, the prohibitions of the Sherman Antitrust 
Act would still apply for it is the effect upon interstate commerce which is the test. 
Although the manufacturer maintains plants and sells in this State, its products are dis- 
tributed and its price lists circulated on a national scale, therefore, it is engaged in 
interstate commerce. 


See the Sherman Act annotations, Vol. 1, § 1250.136; Resale Price Maintenance 
Commentary, Vol. 2, § 7306, 7308; State Laws annotations, Vol. 1, § 8564. 


Resale Price Maintenance—Essential Elements of a Fair-Trade Contract—Notification 
of Fair Trade “Legend” to Appear on Invoice—By Accepting the Fair-Trade Commodity, 
the Purchaser Agrees to Observe Fair-Trade Prices—Retention of the Commodity as 
Constituting a Fair-Trade Contract—Interstate Commerce.—A New Jersey manufacturer 
of pharmaceuticals, which maintains plants in other states, sells its products throughout the 
United States, and stipulates the minimum price at which its products should be sold (of 
which the trade is advised through publications), notified, by letter, a drug store that the 
following legend would be endorsed on invoices: “Fair Trade Agreement. Purchaser, 
by accepting delivery from Seller of any fair traded commodity, agrees not to resell such 
commodity, by direct or indirect means, at less than the prescribed net retail minimum 
price published by the Producer or Distributor whose trademark, brand or name appears 
on the commodity. This agreement not applicable to sale in non-fair trade states or 
District of Columbia.” The drug store by telephone ordered the manufacturer’s products 
from the manufacturer’s wholesale distributor in New Jersey and in New York. These 
orders were accepted without the imposition of any restriction, however, when the invoices 
were received, they contained the above legend. The drug store notified the manufacturer 
and distributor that it would not observe the fair-trade prices. The drug store later 
purchased additional products of the manufacturer from a jobber in Pennsylvania. 


In a suit to declare the validity of such a contract and to enjoin the drug store from 
selling such products at prices below the established minimum prices, the contract is held 
invalid and injunctive relief is denied.. The legend on the invoice and the retention of the 
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goods by the drug store do not constitute a fair-trade contract under the New Jersey Fair 
Trade Act and the Miller-Tydings Amendment. Even if the legend on the invoice and 
the retention of the goods were held to constitute a contract, it would not be such a 
contract as could impose price maintenance. Price regulation must be the result of 
bilateral agreement and not unilateral imposition. There is no meeting of the minds, an 
essential element for a valid contract, nor is the invoice a valid contract as it lacks the 
elements of certainty and definiteness. The invoice is too vague and indefinite as it is 
intended to cover the resale of an indefinite number of products from an indefinite number 
of manufacturers at unspecified prices, also there is no reference to the publications which 


list the resale price. 


The manufacturer and distributor are further denied relief on the ground that the 


drug store was a non-signer. 


The transactions were in interstate commerce and the 


manufacturer and distributor were engaged in interstate commerce, therefore, the pro- 


hibitions of the Sherman Antitrust Act apply. 


See the Sherman Act annotations, Vol. 1, §1250.121, 1250.136; Resale Price Main- 
tenance Commentary, Vol. 2, § 7230, 7306; State Laws annotations, Vol. 2, § 8564. 


For the plaintiffs: 


Joseph H. Stamler for Hoffmann-La Roche, Inc., and Johnson 


and Johnson (Lorentz and Stamler, attorneys, Newark, N. J.); and Walter F. Waldau, 
Newark, N. J., for McKesson and Robbins (Stryker, Tams and Horner, attorneys, 


Newark, N. J.). 
For the defendants: 


Sanford Freedman, Newark, N. J., for Max Weissbard, et al. 


(Bilder, Bilder and Kaufman, attorneys, Newark, N. J.; John M. Kaufman, on the brief); 
and Joseph Kraemer, Newark, N. J., for Charmley Drug Co. 


Opinion 


[Suits to Test Enforceability of Fair Trade 
Act Against Non-Signers| 


FREUND, Judge Superior Court [Jn full 
text]: These two cases involve a common 
question of law. They have a common 
object and the issues save in one respect 
are identical. They were instituted to test 
the enforceability against non-signers of 
the Fair Trade Act, R. S. 56:4-3 et seq., 
by reason of the decision of the United 
States Supreme Court in Schwegmann Bros. 
v. Calvert Distillers Corp. [1950-1951 TrapE 
(CASES) 1162823])) 341.00) S: 1382, 9551 Ed: 
1035, (May 21, 1951). 


HOFFMANN-LA ROCHE vy. 
WEISSBARD 


[Suit to Enjoin Local Non-Signers| 


The question here is whether the plain- 
tiff, a New Jersey corporation, may enjoin 
the defendants, owners of local drugstores, 
from selling plaintiff's products under the 
prices stipulated in a contract made in this 
state between the plaintiff and another re- 
tailer. The defendants are not parties to 
the contract, but had notice thereof. 


[Nature of Plaintiffs Business| 


The plaintiff manufactures pharmaceuti- 
cals in Nutley, New Jersey; maintains busi- 
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ness offices in seven states; and employs 
over 2—persons outside New Jersey. It 
has executed “fair trade” contracts in 45 
states, and uses the same price list for its 
products throughout the United States. Its 
advertising which is on a national scale 
cost over $1,000,000 in 19511. 


[Fair-Trade Products Purchased 
Outside of State] 


Prior to the Schwegmann decision, the 
defendants purchased plaintiff’s products di- 
rectly from the plaintiff in New Jersey; 
but since then the products have been pur- 
chased outside the state and delivered to 
the defendants’ stores in New Jersey. The 
specific violation alleged is that the de- 
fendants advertised and sold Vi-Penta Drops 
at $3.49, whereas the price stipulated by the 
plaintiff in the “fair trade” contract was 
$3.95. The merchandise had been purchased 
from jobbers in New York City. The de- 
fendants contend that having purchased the 
plaintiff's products in interstate commerce 
and not having signed a “fair trade” agree- 
ment they are not bound by the prices estab- 
lished in the plaintiff’s “fair trade” contract 
executed in New Jersey. 


JOHNSON & JOHNSON v. CHARMLEY 


[Nature of Plaintiffs’ Businesses] 


Johnson & Johnson, a New Jersey cor- 
poration, is a manufacturer of pharmaceuti- 
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cals, with plants in Illinois, New Jersey and 
New York. Its trade-marked products are 
sold throughout the United States, and it 
stipulates the minimum prices at which they 
should be sold, of which the trade is ad- 
vised through its own pamphlet entitled 
“Net Selling Prices” and other drug pub- 
lications. 

The co-plaintiff, McKesson & Robbins, 
a Maryland corporation, is a wholesale dis- 
tributor of the products of various manu- 
facturers, including Johnson & Johnson, 
maintaining warehouses and offices in 35 
states, including New Jersey. 


[Defendant a Non-Signing Local Retailer] 


The defendant, a New Jersey corporation, 
operates a retail drugstore in the City of 
Newark, where it sells Johnson & Johnson 
products. It had signed no “fair trade” 
agreement with either plaintiff. 


[Letter Notifying Retailer of Legend to 
Appear on Invoice] 


In an endeavor to overcome the effect of 
the Schwegmann decision, the plaintiff de- 
vised a plan to bind non-signers to resale 
price maintenance. By letter they notified 
their customers, including the defendant, 
that the following legend would be endorsed 
on invoices: 


“Fair Trade Agreement. Purchaser, by 
accepting delivery from Seller of any 
fair traded commodity, agrees not to 
resell such commodity, by direct or in- 
direct means, at less than the prescribed 
net retail minimum price published by 
the Producer or Distributor whose trade- 
mark, brand or name appears on the 
commodity. This agreement not appli- 
cable to sale in non-fair trade states or 
District of Columbia.” 


[Non-Signer Purchases Fair-Trade Products 
from Distributor | 


Thereafter, the defendant by telephone 
ordered Johnson & Johnson products, some 
from McKesson & Robbins’ Newark Divi- 
sion and some from its New York Division. 
The orders were accepted without the im- 
position of any restriction or condition re- 
specting resale price maintenance. However, 
the invoices, when received, bore the legend 
above set forth. Thereupon, the defendant 
by letter advised McKesson & Robbins’ 
Newark and New York Divisions and John- 
son and Johnson 
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“that your Fair Trade agreement as set 
forth on the invoices and in your notices 
does not bind us and is illegal. ‘There- 
fore, we are at liberty to sell the mer- 
chandise below Fair Trade prices.” 


Later, the defendant purchased additional 


Johnson & Johnson products from a Phila- 
delphia jobber without any restrictions. 


[Plaintiffs Seek Judgment Respecting Validity 
of Alleged Contract] 


The plaintiffs seek a declaratory judgment 
respecting the validity of the alleged con- 
tract and an injunction to restrain the 
defendant from reselling the products of 
Johnson & Johnson under the minimum 
resale prices. The defendant urges that 
being a non-signer and not having other- 
wise agreed to resale price maintenance, it 
is not bound. 


[Does Legend on Invoice and Retention of 
Products Constitute a Contract ?] 


Thus, the issue specific to this case is 
whether the inscription on the invoice and 
the retention of the goods by the purchaser 
constitutes a contract for resale price main- 
tenance under our New Jersey Fair Trade 
Act and the Miller-Tydings Amendment. 
The subordinate question is whether the 
legend is sufficiently definite and certain to 
warrant an injunction against price cutting. 


[Resale Price Maintenance Contracts 
Were Illegal| 


Resale price maintenance contracts were 
prohibited as restraints of trade by the 
Sherman Antitrust Act, 26 Stat. 209, Ch. 
6473-15 “WeSs Ce Ate Sec Li Giulya2yas90): 
Dr. Miles Medical Co. v. John D. Park & 
Soos (Gio, 2740) il, Si, eave fs th, IBGh Sew 
(1911); and as violative of the Federal 
Trade Commission Act, 38 Stat. 717, Ch. 
S11 Se US Cae Amer (LOA) Rabederal 
Trade Commission v. Beech-Nut Packing Co., 
257 U.S. 441, 66 L. Ed. 307, (1922); Armand 
v. Federal Trade Commission, 78 Fed. 2d 707, 
(C. C. A. 2d, 1935), certiorari denied 296 
U. S. 650, 80 L. Ed. 463, (1935): At com- 
mon law in this state, price-fixing agree- 
ments were illegal as against public policy. 
Ingersoll v. Goldstein, 84 N. J. Eq. 445 
CGhaTOIs)\7 


[States Enacted Fair Trade Laws] 


In 1931 California enacted the first State 
Fair Trade Act. In 1935 Illinois enacted 
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a Statute, Smith-Hurd. Rev. Stat. 1935, 
Ch, 121%, Sec. 188 et seg., and in the same 
year New Jersey enacted its counterpart, 
R. S. 56:4-3 et seg., Ch. 58, P. L. 1935, Page 
140. The constitutionality of these Fair 
Trade laws was upheld by the United States 
Supreme Court; Old Dearborn Distributing 
Co. v. Seagram-Distillers Corp. (McNeil v. 
Joseph Triner Corp.), 299 U. S. 183, 81 
L. Ed. 109 (1936); Pep Boys v. Pyroil Sales 
Co. and Kunsman v. Max Factor & Co., 299 
WS ese ot ee ida 1225) (1986)", As a 
consequence, all of the states, with the 
exception of Missouri, Texas and Vermont, 
and the District of Columbia, enacted Fair 
Trade statutes. See CCH Trapve Recuta- 
TION Reports, 9th Ed., Vol. 2, Par. 7011, 
et seq. 


[Previously Non-Signers with Notice 
Bound to Respect “Prices” | 


Heretofore, injunctive relief against price 
cutting by non-signers with notice was 
afforded under the state Fair Trade Acts. 
A single valid contract entered into between 
a producer and a retailer pursuant to R. S. 
56:4-5 was held to be sufficient to bind all 
other retailers having notice, to respect 
the price stipulated in the contract, R. S. 
56:4-6. Johnson & Johnson v. Weissbard, 121 
ING Jy Eq? 585; "CE. & VAC 1937). Bristol- 
Myers Co. v. L. Bamberger & Co., 122 N. J. 
ge 57 01 Ci 937)) aincmed) 124 Neen tas 
235 (E. & A. 1938). Lentheric Inc. v. Weiss- 
bard, 122 N. J. Eq. 573 (Ch. 1937). Houbi- 
gant Sales Corp. v. Woods Cut Rate Store, 
123 N. J. Eq. 40 (Ch. 1937). Revlon Nail 
Enamel Corp. v. Charmley Drug Shop, 123 
N. J. Eq. 301 (Ch. 1938). Burstein v. Char- 
line’s Cut Rate, 126 N. J. Eq. 560 (Ch. 1940). 
Frank Fischer Merchandising Corp. v. Ritz 
Drug Co., 129 N. J. Eq. 105 (Ch. 1941)- 
California Oil Co. v. Reingold [1948-1949 
TrAvE Cases § 62,475], 5 N. J. Super. 525 
(Ch. 1949). Max Factor & Co. v. Kunsman, 
5 Cal. 2d 446, 55 Pac. 2d 177 (1936), af- 
firmed, 299 U. S. 198, 81 L. Ed. 122 (1936). 
Bourjois Sales Corp. v. Dorfman, 273 N. Y. 
Tove /aeNee be 2desOe(Cte App 1937). 


[Miller-Tydings Amendment and the 
Schwegmann Decision] 


To complement the state Fair Trade Acts, 
Congress in 1937 passed the Miller-Tydings 
Amendment to the Sherman Act, Title 
Wain OnStatao755 Ch. 1690s lonUags EaA: 


Sec. 1, and thereby expressly exempted con- 
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tracts or agreements prescribing minimum 
prices for the resale in interstate commerce 
of trade-marked commodities, provided such 
contracts were valid under state statute. 
However, the Federal act differs from most 
of the state statutes in that it does not con- 
tain a “nonsigner” clause. The Schwegmann 
case provided the United States Supreme 
Court with the first opportunity to consider 
the effect of this variance. The plaintiffs 
doing an interstate business had obtained an 
injunction against price cutting by an oper- 
ator of a retail super-market, a non-signer 
with notice of a “fair trade” contract made 
by the plaintiffs under the Louisiana Fair 
Trade Act, La. Gen. Stat., Sec. 9809.1 e¢ seq., 
(1936). This statute, like the New Jersey 
Act, contained the non-signer provision and 
prohibited the resale of commodities, except 
at prices “stipulated” by the vendor. The 
Supreme Court reversed, ruling that a re- 
tailer who does not sign a contract tor 
price maintenance is not to be bound by 
the schedule of a price maintenance plan 
although he has notice thereof. Mr. Justice 
Douglas, speaking for the majority of the 
Court said: 


“The omission of the nonsigner pro- 
vision from the federal law is fatal to 
respondents’ position unless we are to 
perform a distinct legislative function by 
reading into the Act a provision that was 
meticulously omitted from it... . When 
they seek . . . to impose price fixing on 
persons who have not contracted or 
agreed to the scheme, ... that ts not 
price fixing by contract or agreement; 
that is price fixing by compulsion. That 
is not following the path of consensual 
agreement; that is resort to coercion ... 
price maintenance power granted a dis- 
tributor is limited to voluntary engage- 
Mmentse. . 


“The contrary conclusion would have 
a vast and devastating effect on Sherman 
Act policies. If it were adopted, once a 
distributor executed a contract with a 
single retailer setting the minimum resale 
price for a commodity in the state, all 
other retailers could be forced into line. 
Had Congress desired to eliminate the 
consensual element from the arrangement 
and to permit blanketing a state with re- 
sale price fixing if only one retailer 
wanted it, we feel different measures 
would have been adopted—either a non- 
signer provision would have been author- 
ized without more. Certainly the words 
used connote a voluntary scheme. Con- 
tracts or agreements convey the idea of a 
cooperative arrangement, not a program 
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whereby recalcitrants are dragged in by 
the heels and compelled to submit to 
price fixing. ... 

“We search the words of the sponsors 
for a clear indication that coercive as well 
as voluntary schemes or arrangements 
are permissible. We find none. ... And 
when we read what the sponsors wrote 
and said about the amendment we cannot 
find that the distributors were to have the 
right to use not only a contract to fix 
retail prices but a club as well. The 
words they used—‘contracts or agree- 
ments’—suggest just the contrary.” 


| Non-Signer Cases—Question Whether 
Business Is Intrastate or Interstate | 


Even if the Schwegmann case has had no 
impact upon the decisions of our courts as 
to intrastate matters, it is certain that to 
warrant an injunction where interstate 
transactions are involved, the defendant 
must be a signatory to a “fair trade” con- 
tract. While the Miller-Tydings Amend- 
ment does not specify a written contract, 
nevertheless, the repeated use of the term 
“nonsigners” in the decisions would imply 
that only a signatory to a contract may be 
bound in interstate commerce. Therefore, 
in each case against a non-signer the essen- 
tial question is whether the business is 
intrastate or interstate. 


[Transactions Were Interstate—Effect 
on Commerce | 


Quite obviously, in the cases sub judice, 
the transactions were interstate. The mer- 
chandise offered for sale in this state was 
purchased by the defendants outside the 
state. However, if the defendants had pur- 
chased the plaintiffs’ products within the 
state, the Sherman Act would still apply. 


“Competitive practices which are wholly 
intrastate may be reached by the Sher- 
man Act because of their injurious effect 
on interstate commerce. ... So too the 
marketing of a local product in competi- 
tion with that of a like commodity moy- 
ing interstate may so interfere with 
interstate commerce or its regulation as 
to afford a basis for Congressional regu- 
lation of the intrastate activity. It is the 
effect upon the interstate commerce or its 
regulation, regardless of the particular 
form which the competition may take, 
which is the test of federal power.” 
Umted States v. Wrightwood Dairy Co., 
Soy Ue Sana llO eS ommia ss dan /2Om OAD). 
“There is an obvious distinction to be 
drawn between a course of conduct 
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wholly within a state and conduct which 
is an inseparable element of a larger pro- 
gram depending for its success upon ac- 
tivity which affects commerce between 
the states.” United States v. Frankfort 
Distillers, Inc. [1944-1945 TRADE CasEs 
{ 57,338], 9324 Us S293)" 89" L MEd.2 951; 
(1945). “. .. Given a restraint of the type 
forbidden by the (Sherman) Act, although 
arising in the course of intrastate or local 
activities, and a showing of actual or 
threatened effect upon interstate com- 
merce, . . . the restraint must fall.” 
Mandeville Island Farms, Inc. v. American 
Crystal Sugar Co. [1948-1949 TrapE CASES 
162.251] S345 USS e219 292 eda S20 
(1948). 

“The source of the restraint may be in- 
trastate, as the making of a contract or 
combination usually is; the application of 
the restraint may be intrastate, as it often 
is; but neither matters if the necessary 
effect is to stifle or restrain commerce 
among the states. If it is interstate com- 
merce that feels the pinch, it does not 
matter how local the operation which ap- 
plies the squeeze.’ United States v. 
Womens Sportswear Assn [1948-1949 
Trapve Cases § 62,390], 336 U. S. 460, 93 
L. Ed. 805 (1949). 


|“Affecting Interstate Commerce Is Enough” 


The subject of fair trade and pertinent 
issues here discussed have been comprehen- 
sively treated by Professor James A. Rahl 
in a masterly article, Resale Price Mainte- 
nance, etc., 46 Jil. Law Rev. 349, (1951), 
from which the following is quoted; 


“Since invalidation of nonsigner con- 
trols in the Schwegmann case was based 
upon The Sherman Act, a federal regu- 
lation of interstate commerce, a potential 
zone is left for lawful local operation of 
the state) laws)... sOner thine ismelear 
The sales whose prices are directly con- 
trolled need not themselves be interstate 
sales. ‘Affecting interstate commerce’ is 
enough, and it is difficult to see how a 
producer whose produce is dealt with on 
any substantial scale in a multi-state mar- 
ket can get himself out of interstate 
commerce for nonsigner control purposes. 
... The only immune area would seem 
to be one in which the business producing 
the controlled product is substantially 
isolated from interstate commercial con- 
tact. . . . Nonsigner controls are still 
available in isolated cases. But they are 
of dubious value to any manufacturer 
whose ultimate market is multi-state in 
scope. And it is almost invariably these 
manufacturers who desire, or whose 
dealers desire, Fair Trade.” 
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[Plaintiffs Engaged in Interstate Commerce] 


: Although the plaintiffs maintain manu- 
facturing plants and sell in this state, for the 
purposes of these proceedings they are, 
nevertheless, engaged in interstate com- 
merce; their products are distributed and 
their price schedules circulated on a national 
scale. It would be completely unrealistic 
to treat these cases as simple intrastate 
transactions, like the sale by a local farmer 
of eggs locally produced to a local grocer 
for resale to local consumers. 


[Pennsylvania Non-Signer Cases] 


Following the Schwegmann decision, juris- 
dictions other than New Jersey have re- 
versed their previous positions and denied 
injunctions against non-signers where inter- 
state commerce was involved or affected. 
In Sunbeam Corp. v. Wentling [1950-1951 
TRADE CASES ff 62,935], 192 Fed. 2d 7, 
(C. C. A. 3d, 1951), certiorari denied 341 
U. S. 944, 95 L. Ed. 1369, (1951), the Court 
had enjoined a non-signer from selling 
plaintiff's merchandise in Pennsylvania be- 
low prices scheduled under the Pennsyl- 
vania Fair Trade Act. In reversing the 
judgment upon a rehearing, Judge Goodrich 
said: 


“In our former decision we denied 
Sunbeam protection against Wentling in 
interstate sales but did affirm the grant- 
ing of the injunction against intrastate 
sales at less than the price Sunbeam had 
fixed. It is now clear in view of the Su- 
preme Court (Schwegmann) decision that 
even when we cut down the protection 
Sunbeam wanted we still gave it more 
than it should have had. The Supreme 
Court’s conclusion is perfectly clear. One 
who does not sign a price maintenance 
contract cannot be subjected to the non- 
signer provisions of a state fair trade 
law where interstate commerce is in- 
volved.” 

See, also Sunbeam Corp. v. Cwil Service 
Employers Cooperative Assn [1950-1951 
TRADE CASES { 62,799], 187 Fed. 2d 768 
CCANC INS Bee: 


[New York Non-Signer Cases] 


Similarly, in cases in New York, injunc- 
tions against non-signers were denied where 
interstate commerce was involved. In 
Emerson Radio & Phonograph Corp. v. Stand- 
ard Appliances, Inc. [1950-1951 Trappe CASES 
4, 62,870)-125° NY YO, 322352, (Sup, June 
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26, 1951), the plaintiff as a manufacturer of 
trade-marked products was engaged in in- 
terstate commerce, but it was contended 
that Emerson, its distributor, which had 
“fair trade’ agreements with retailers in 
New York City, was engaged only in in- 
trastate commerce. The plaintiff asserted 
that inasmuch as Emerson sold to local 
dealers who in turn sold to local consumers, 
the activity was entirely intrastate; hence, 
not subject to the Sherman Antitrust Act. 
The Court took a contrary view: 


“Although price fixing agreements by 
a plaintiff engaged in interstate commerce 
may purport to affect only resales within 
the State of New York, it does not follow 
that they do not involve interstate com- 
merce which brings the transaction within 
the scope of the Sherman Act.” 


See, also, Bulova Watch Co., Inc. v. S. Klein- 
on-the-Square, Inc, [1950-1951 Trappe Cases. 
62,8542 105 Ne Yeu supped SaaS: 
1951). 


Where, however, both parties were local 
retailers and the transaction was exclusively 
local, the Court held that interstate com- 
merce was not involved or affected, and 
awarded an injunction. Jacobson Bros. Ex- 
quisite Footwear, Inc. v. Relda Fine Shoes, 
Inc. [1950-1951 TrapE Cases § 62,915], 105 
Ne ae Stipp.2de520eCSups os: 


[Oregon Non-Signer Case] 


The Supreme Court of Oregon en banc 
heard reargument in Lambert Pharmacal Co. 
v. Roberts Bros. [1950-1951 Trane CASES 
NGA, erer Ibe, el Beysy (NS. A aKe 
plaintiff, a Delaware corporation, with a 
manufacturing plant in Missouri, was au- 
thorized to do business and paid taxes in 
Oregon. It shipped its products to its own 
warehouse in Oregon, filled orders there 
without reference to the home office and had 
executed contracts with retailers in Oregon 
pursuant to the state Fair Trade Act, of 
which the defendant although a non-signer 
had notice. Jn vacating the injunction, the 
Court said: 

“The evidence demonstrates that not 
only the general business but the price 
maintenance arrangement of the plaintiff 
is nation-wide in scope. When a 
change in price is made three signed con- 
tracts are obtained in every state in the 
United States and every retail druggist 
association in the United States is noti- 
fied. . . . It is enough to bring the 
transaction complained of within the 
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scope of the Sherman Act that they sub- 
stantially affect interstate commerce... . 
Nor does the fact that price-fixing or 
price maintenance applies only to intra- 
state retail sales remove the conduct from 
the reach of the statute if such conduct 
be ‘an inseparable element of a larger 
program dependent for its success upon 
activity which affects commerce between 
the states.’ United States v. Frankfort 
Distillers, Inc., supra... . The fact, if it be 
such, that some part of the plaintiff’s busi- 
ness is transacted locally, does not in the 
slightest degree lessen the effect of its 
nation-wide price-fixing program, initiated 
in Missouri and carried through in part 
in New York, upon the interstate com- 
merce in which it is engaged on a large 
scale... . We hold, on the authority of 
the Schwegmann case, that the plaintiff’s 
price resale maintenance activities are 
illegal per se.” 


[Minnesota Non-Signer Case | 


In Calvert Distillers Corp. v. Sachs [1950- 
1951 Trape Cases { 62,862], 48 N. W. 2d 
531 (1951), the Supreme Court of Minne- 
sota held its Fair Trade Act, which is 
identical with ours, 


“Invalid and inoperative insofar as it pur- 
ports to authorize the enforcement of 
minimum fair-trade resale prices against 
any person who is not a party to the con- 
tract by which the minimum resale prices 
were established with respect to com- 
modities in interstate commerce.” 


[California Non-Signer Cases] 


The courts of California have pursued the 
same course and denied injunctive relief if 
the transaction involved or affected inter- 
state commerce. Cal-Dak. Co. v. Sav-on- 


Drugs, Inc. [1950-1951 Trane Cases 
7 62,904], (Sup. August 1, 1951). Miles 
Califorma Co. v. Benatar’s [1952 Travr 


CASES J 67,226], (Super., January 21, 1952). 


[Other Citations | 


See Bruno H. Greene, The Fair Trade 
Acts etc., 6 Rutgers Law Rev. 425, (1952); 
FNaaoyenavoray, IM IN I AR al alles (CIs 
TRADE REGULATION Reports, 9th Ed., Vol. 2, 
page 7281 et seq. [Resale Price Mainte- 
nance Commentary, Cumulative Index]. 


[| Miller-Tydings Act Differs from New 
Jersey Far Trade Act] 
The Federal Act differs in another re- 
spect from the New Jersey and the Louisiana 
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Acts, and was commented upon in the 
Schwegmann case. The Court said: 


“We note to begin with that there are 
critical differences between Louisiana’s 
(and New Jersey’s) law and the Miller- 
Tydings Act. The latter exempts only 
‘contracts or agreements prescribing 
minimum prices for the resale.’ On the 
other hand, the Louisiana law sanctions 
the fixing of maximum as well as mini- 
mum prices, for it exempts any provision 
that the buyer will not resell ‘at the price 
stipulated by the vendor.’ We start then 
with a Federal act which does not, as 
respondent suggests, turn over to the 
states the handling of the whole problem 
of resale price maintenance on this type 
of commodity.” 


[“Minimum”? and “Stipulated” Prices— 
Distinction | 


Manifestly, there is a distinction between 
“minimum” price and “stipulated” price. A 
“stipulated” price might be higher than the 
“minimum”. Previously, it had been held 
that a “stipulated” price in a single contract 
with a retailer has been sufficient to bind all 
other retailers throughout the state. John- 
son & Johnson v. Weissbard, supra. Schenley 
Products Co. v. Franklin Stores Co., 124 N., J. 
Eq. 100 (E. & A. 1937). Magazine Repeat- 
ing Razor Co. v. Weissbard, 125 N. J. Eq. 
592 (Ch. 1939). Frank Fischer &c., Corp., 
v. Ritz Drug Co., supra. Pazen v. Silver Rod 
Stores, Inc., 130) Nov Fq.-407 CeaceunAs 
1941). The statutes of sixteen states au- 
thorize “stipulated” prices. CCH Trane 
REGULATION Reports, 9th Ed., Vol. 2, Par. 
7011. Distillers Corp. v. Nussbaum Liquor 
Stores, 2 IN. Y: Supp. 2d 320 (Sup 1938): 
Shulman, The Fair Trade Acts, 49 Yale 
L. J. 607 (1940). Before the Schwegmann 
decision, Louisiana had changed its statute 
to provide for “minimum” rather than 
“stipufated” prices, La. Rev. Stat. 51:392 
(1950), but the change was unimportant to 
the issue in the case as the decision was 
based upon the absence of the non-signer 
provision. While the Court’s observations 
might, therefore, be considered dictum, they 
are not without weight and, hence, refer- 
ence is made to them here, although as in 
the Schwegmann case the variance is not the 
determining factor in the conclusion reached. 


[Invoice Legend and Retention of Goods Do 
Not Constitute “Fair-Trade” Contract} 
With respect to the particular issue in the 

Johnson & Johnson case, the legend on the 


Copyright 1952, Commerce Clearing House, Inc. 


Number 239—143 
4-24-52 


invoice constitutes notice. Ingersoll & Bros. 
uv. Hahne & Co., 88 N. J. Eq. 222 (Ch. 1917), 
89 N. J. Eq. 332, (Ch. 1918). But more than 
notice is required; a contract or agreement 
is demanded. It is obvious that even if the 
legend on the invoice and the retention of 
the goods were held to constitute a con- 
tract, it would not be such a contract as 
could impose price maintenance. Price 
regulation must be the result of bilateral 
agreement and not unilateral imposition; 
it must be by "consensual agreement”, 
“voluntary engagement” or “cooperative ar- 
rangement’, and as the Schwegmann deci- 
sion implies a signed contract is the sine 
qua non. 


[Essential Elements for a Contract Lacking] 


None of the elements essential for a valid 
contract is here present. There was surely 
no meeting of the minds, DeVries v. Eve- 
ning Journal Ass'n, (Sup., March 17, 1952). 
id it is an established principle, funda- 
mental in the law of contracts, that a con- 
tractual obligation arises from the mutual 
consent of the parties only. The true con- 
tract, whether it be expressed or implied in 
fact, has its source in the common intention 
of the parties.” P. Ballantine & Sons vw. 
Gulka, 117 N. J. L. 84 (Sup. 1936). 

An invoice is a mere detailed statement 
of the nature, quality and cost or price of 
the things invoiced. Dows v. National [:x- 
change Bank of Milwaukee, 91 U. S. 618, 
23 L. Ed. 214 (1875). Sturm v. Boker, 150 
Ae lr 3 / ale 60935.) (1893).. ltahas 
been held that a notation appearing on an 
invoice accompanying goods ordered by 
telephone did not constitute a contract; that 
an invoice is not a contract; and that silence 
may not operate as an assent. Tanenbaum 
Textile Co. v. Schlanger, 287 N. Y. 400, 40 
N. E. 2d 225 (1942). Albrecht Chemical Co. 
v. Anderson Trading Corp., 298 N. Y. 437, 
84 N. E. 2d 625 (1949). The retention of 
goods by a purchaser with notice of condi- 
tions or limitation of liability may in some 
instances amount to assent depending upon 
proof of the principles of contract. Dale v. 
See, 51 N. J. L. 378 (Sup. 1889). 1 Williston 
on Contracts, Rev. Ed., Sec. 91-91D. 


[Plan to Circummvent Schwegmann Decision] 


Plaintiffs’ plan to circumvent the effect 
of the Schwegmann decision possesses all of 
the infirmities and vices interdicted by the 
Supreme Court. It is a clear example of 
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price fixing, since the plaintiff arbitrarily 
set the prices at which its products are 
everywhere to be sold. There was no bar- 
gaining or negotiation. The plaintiffs’ at- 
tempt “is price fixing by compulsion .. . 
resort to coercion . .. a program whereby 
recalcitrants are dragged in by the heels 
and compelled to submit to price fixing.” 
Schwegmann Bros. v. Calvert Distillers Corp., 
supra. See Chafee, Equitable Servitudes on 
Chattels, 41 Harv. L. Rev. 945 (1928). 


[Legend Too Vague and Uncertain] 


Moreover, the legend lacks the elements 
of certainty and definiteness essential to the 
validity of any contract. It is extremely 
broad in its scope and intended to cover 
the resale of an indefinite number of products 
from an indefinite number of manufacturers 
at unspecified prices. There is no reference 
to the publication “Net Selling Prices” nor 
to “Drug Topics Redbook” which lists re- 
sale prices for drugstore items. The legend 
is too vague and uncertain to constitute a 
valid contract. Mantell v. International 
Plastic Harmonica Corp., 141 N. J. Eq. 379 
(E. & A. 1947). Montclair Distributing Co. 
v. Arnold Bakers, Inc., 1 N. J. Super. 568 
(Gh, 1948). 


[Economic Aspects of Fair Trade| 


Generally in the consideration of legal 
issues a court is not to be concerned with 
the economic aspects and social philosophy 
motivating fair trade enactments and does 
not pass upon the wisdom of economic 
public policy, which is a legislative func- 
tion; nevertheless, it does not operate in a 
vacuum. There are valid and _ forceful 
economic arguments on all sides of the 
question of the social desirability of fair 
trade acts. See testimony at hearing before 
Committee on Interstate and Foreign Com- 
merce, House of Representatives, 82nd Con- 
gress of H. R. Bill 5767, held February 4 to 
20, 1952, and report thereon, No. 1437; and 
also Articles on Fair Trade, Fortune Maga- 
zine, January and April, 1949. 


[“The Deathknell Continues to Toll’ | 


We can only assume that the various 
legislatures enacted state Fair Trade Acts 
in the interest and for the benefit of their 
citizens. However, the ease with which 
state lines may be crossed makes it possible 
to readily circumvent state law, to nullify 
local price fixing and to divert trade from 
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one state to another. If it is convenient 
and advantageous to do so, New Jersey 
residents may purchase in New York, 
Pennsylvania or Delaware, and vice versa. 
The hard fact is that evasion will continue 
unless and until the absence of the non- 
signer clause in the Miller-Tydings Amend- 
ment is remedied. Whether or not such 
implementation is economically desirable is 
not a matter for judicial determination; but 
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the fact must be recognized that as long as 
fair trade cannot be enforced against non- 
signers in interstate commerce, the flood- 
gates remain open and the deathknell con- 
tinues to toll for state Fair Trade Acts, 
except within the area of wholly intrastate 
business, a field so limited as to be prac- 
tically insignificant in our economy. 


Judgments accordingly. 


[67,259] Capital Service, Inc., doing business under the fictitious firm name and 
style of Danish Maid Bakery v. Bakery Drivers Local Union Number 276, et al. 


In the Superior Court of the State of California, in and for the County of Los 


Angeles. No. 595,692. Dated April 3, 1952. 


California Cartwright Act 


States Laws—Combinations in Restraint of Trade—Secondary Picketing—-Public 
Policy of the State-—Labor unions, seeking to unionize bakery workers and bakery drivers, 
are enjoined by a preliminary injunction from picketing the retail markets to which the 
bakery’s products are sold. The difficulty in applying the Cartwright Act to the present 
situation is that primary picketing, that is, a picketing of the person whom the union is 
seeking to organize, is as much a combination in restraint of trade as the secondary 
picketing in the present case. Primary picketing for the purpose of unionizing a business 


has been declared lawful in this State. 


However, in the present case, the secondary 


picketing will be enjoined as it is contrary to the public policy of the state. 


See the States Laws annotations, Vol. 2, J 8075. 


For the plaintiff: 


For the defendants: 


Memorandum Opinion 


| Suit to Enjoin Picketing of Bakery’s 
Customers | 


SWAIN, Superior Court Judge [Jn full 
text]: The plaintiff owns and operates the 
Danish Maid Bakery. The defendants prin- 
cipally concerned are two labor unions 
which seek to unionize (1) the bakery 
workers of the plaintiff and (2) the plain- 
tiffs drivers who deliver plaintiff's products 
to retailers. ‘In their efforts to accomplish 
this purpose these defendants have picketed 
retail markets to which plaintiff's bakery 
goods are sold. The plaintiff seeks a pre- 
liminary injunction to restrain the defend- 
ant unions from picketing its retail customers. 
The defendants in question are not attempt- 
ing to unionize the markets which they are 
picketing and have no labor dispute with 
them. 
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Hyman Smith and Howard R. Harris, Los Angeles, Cal. 


John C. Stevenson and Lionel Richman, Los Angeles, Cal. 


[Bakery Claims Picketing Is Combination 

in Restraint of Trade] 

The plaintiff claims that this picketing is 
a combination in restraint of trade and 
therefore a violation of the Cartwright Act, 
now codified as B-P Code 16700-16756. The 
plaintiff, further, relies on Kold Kist, Inc. v. 
Amalgamated Meat Cutters {1950-1951 Trape 
CASES { 62,695], 99 Cal. App. 2d 191, which 
holds that an attempt by a butchers’ union 
to compel retailers to sign a contract not to 
sell packaged frozen meat after union 
butchers’ closing hours was enjoinable as 
an attempt to restrain trade. Plaintiff also 
relies on Giboney v. Empire Storage & Ice Co. 
[1948-1949 Trape Cases J 62,391], 336 U. S. 
490 (a Missouri case) which holds that a 
union, which picketed an ice company to 
prevent it selling ice to a nonunion peddler 
it was seeking to unionize, violated the 
Missouri anti-trade restraint laws. In that 
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case the ice company was picketed; not the 
peddler which the union was attempting to 
unionize. It was, therefore, a secondary 
picket line. In the case at Bar we are con- 
cerned with a secondary picket line. The 
fact that in one case the seller was picketed 
and in the other case the buyer was picketed 
does not alter the situation. There was a 
secondary picket line in each case, if I may 
use that term to distinguish it from a pri- 
mary picket line, i. e, a picketing of the 
person or company whom the union is seek- 
ing to tinionize. 


[Primary Picketing Is as Much a Combination 
in Restraint of Trade as Secondary 
Picketing | 


My difficulty in applying the Cartwright 
Act to the case at Bar is that primary 
picketing is as much a combination in re- 
straint of trade as secondary picketing and, 
in California, primary picketing for the pur- 
pose of unionizing a business has been de- 
clared lawful by numerous decisions such 
as C. A. Smith Market Co. v. Lyons, 16 Cal. 
2d 389; Park & Tilford v. Teamsters Union 
[1944-1945 Trape Cases 9 57,356], 27 Cal. 
2d 599. 


| Boycott May Be Legal But 
Picketing Illegal| 


Defendants have cited cases which hold 
that a secondary boycott may be used in an 
attempt to unionize an employer, i. e., that 
the union may boycott a customer of the 
employer it is seeking to unionize. (Parkin- 
son v. Building Trade Council, 154 Cal. 581). 
But they overlook the fact that a boycott 
may be legal but picketing illegal. In Pierce 
v. Stablemen’s Union, 156 Cal. 70, the Su- 
preme Court affirmed that portion of a 
judgment which enjoined picketing but re- 
versed the portion which enjoined a boycott 
of the same employer. 


[Principles Guiding the Court | 


No California case has been cited which 
holds that a court may not enjoin a sec- 
ondary picket line. In that respect, there- 
fore, I am pioneering, but I am not without 
principles to guide me. The United States 
Supreme Court on May 8, 1950, clarified 
the law on picketing. It is now settled that 
picketing may be a coercive measure and as 
such it is not protected by the constitutional 
guarantees of freedom of speech; that each 
state is free to allow or to prohibit picketing 
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as it deems wise; that picketing for a pur- 
pose contrary to the public policy of a State 
is illegal and may be enjoined (Building 
Service Employees v. Gazzam, 531 U. S. 532; 
International Brotherhood of Teamsters v. 
Hanke, 339 U. S. 470). 


[Court to Decide Whether Secondary 
Picketing Is Contrary to 
Public Policy| 


It is for this court to decide whether a 
secondary picket line is contrary to the 
public policy of this State. In doing this 
we must recognize that there are three 
parties affected by a labor dispute, (1) man- 
agement, (2) labor and (3) the public. For- 
merly little attention was paid to the rights 
of the public but in recent years the law 
has increasingly recognized this third party. 
In Carpenters & Joiners Union v. Ritter’s 
Cafe, 315 U. S. 722, the United States Su- 
preme Court held that an injunction was 
proper which prohibited picketing at a place 
unconnected with the labor dispute. In 
other words, it held that picketing may, 
under the antitrust laws of Texas, be con- 
fined to the situs of the labor dispute. The 
Taft-Hartley Law is a recognition of the 
rights of the public in labor disputes. ‘In 
Kold Kist v. Amalgamated Meat Cutters 
[1950-1951 Trane Cases § 62,695], 99 Cal. 
App. 2d 191, the court, in granting an in- 
junction, took cognizance of the rights of 
the public. The syllabus, paragraph /7, 
states: 


“Plaintiff producers of frozen foods were 
entitled to injunctive relief from a pro- 
posed contract between stores and butchers’ 
unions alleged to be in violation of Bus. 
& Prof. Code, sections 16720-16756, where 
the public interest and plaintiffs’ business 
would be adversely affected by the con- 
tract, damages would be inadequate, and 
such relief would prevent a multiplicity 
of suits.” 


| Legislature and V oters Show Opposition 
to Secondary Picketing | 

The Hot Cargo Law (Labor Code 
1131-1136), although declared unconstitu- 
tional by In re Blaney, 30 Cal. 2d 643, be- 
cause it was so broad that it would have 
prohibited a labor union from publicizing 
its grievances in a newspaper, was a clear 
expression of the wishes of the public for 
restraint on secondary picketing. In his 
dissenting opinion in the Blaney case Mr. 
Justice Shenk recited the history of that 
law, p. 662: 
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“The first act was passed in 1941 (Stat. that a court must declare that to be the law. 
1941, p. 2079). The referendum was in- This is not an attempt to breathe life into a 
voked against it and the effective date of dead statute. It is an exercise of the ju- 
the act was postponed until its approval dicial power, approved by our State Su- 
by the electors of the State at the general preme Court in Hughes v. Superior Court, 
election in November, 1942... . That_act 32 Cal. 2d 850, and affirmed by the United 


contained a provision limiting its effec- : : ts 
tive duration until May 1, 1943, and there- States Supreme Court in Hughes v. Supertor 


after during the period of war between Court, 339 U. S. 460, to declare the public 

the United States and any foreign power. policy of this State. The United States 
“The last session of the Legislature Supreme Court said: . 

(Stats. 1947, p. 844, ch. 278) eliminated 

the emergency provision but without 

changing the law as enacted in 1941.” 


“The fact that California’s policy is ex- 
pressed by the judicial organ of the State 
rather than by the Legislature we have 
The Legislature and the voters have shown repeatedly ruled to be immaterial.” 

that they are opposed to secondary picketing. 

[Preliminary Injunction Will Issue] 


Si wy Picketing Contrary 7 1 : eal 
ae Policy| ss A preliminary injunction will issue as 


é ; ‘ prayed. 
That secondary picketing is contrary to gt 


the public policy of this State is so clear 


[67,260] United States v. Thomas P. Henry Company, Detroit Typesetting Com- 
pany, Michigan Typesetting Company, Thomas P. Henry, Jr., Herman L. Lewis, Jr., and 
Sydney G. Levison. 


In the United States District Court for the Eastern District of Michigan, Southern 
Division. Criminal No. 31763. Filed March 17, 1952. . 


Case No. 1059 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Practice and Procedure—Criminal Prosecutions—Officers’ Production of Corporate 
Records Before Grand Jury—Testimony Before the Grand Jury—Motion to Dismiss 
Indictment—Claim of Constitutional and Statutory Immunity.—Three individual defend- 
ants are not entitled to their constitutional privilege against self incrimination, nor to their 
statutory iminunity from prosecution, when each, in response to a subpoena duces tecum 
addressed to the respective corporation of which he was an officer, produced records and 
documents pertaining to the business of their respective corporation and testified before 
the grand jury in the following manner: (1) identified himself as an officer of his respec- 
tive corporation, (2) identified the other officers of the corporation, and (3) identified the 
documents and compilations produced in response to the subpoena duces tecum, identified 
the corporation’s bookkeeper, or explained the corporation’s inability to produce certain 
documents. 


Statutory immunity from prosecution obtains even though the individual defendants 
did not claim his privilege of self incrimination before the grand jury. No statutory 
immunity from prosecution exists as to the corporate officers by virtue of the fact that 
each produced corporate records in his official capacity in response to subpoena duces tecum 
addressed to the corporation. The claim for immunity based upon their testimony before 
the grand jury is completely lacking in any showing that they are entitled to immunity 
since the nature of the testimony and the process by which they testified does not carry 
With it the right to immunity either under the constitution or the statute. The test to 
determine whether immunity attaches is whether the testimony substantially relates to the 
transactions which are the subject of the indictment. Therefore, the motions by the 
individual defendants to dismiss the indictment are denied. : 


See the Sherman Act annotations, Vol. 1, { 1630.151, 1630.549, 1630.567. 
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For the defendants: Ellmann and Ellmann, Detroit, Mich., for Michigan Typesetting 
Co. and Sydney G. Levison; Arthur J. Abbott and Lester S, Smith, Detroit, Mich., for 
Detroit Typesetting Co. and Herman L. Lewis, Jr.; and Miller, Canfield, Paddock and 
Stone, Detroit, Mich., for Thomas P. Henry Co. and Thomas P. Henry, Jr. 


Opinion and Order Denying Motions 
to Dismiss 


[Motions to Dismiss Indictment—Immunity 
from Prosecution] 


THoRNTON, District Judge [Jn full text]: 
The three individual defendants in the 
within prosecution, under the Sherman Act, 
have filed substantially identical motions to 
dismiss the indictment as to themselves, all 
claiming: 

1. That they were neither advised, nor 
did they have any knowledge, when appear- 
ing before the grand jury, of their constitu- 
tional privilege against self incrimination 
under the Fifth Amendment of the United 
States Constitution, nor of their statutory 
immunity under Title 15 U. S. C. A., Secs. 
$Y SBE 


2. That in testifying before the grand 
jury in the instant matter, they are now 
immune from criminal prosecution by rea- 
son of these same constitutional and statu- 
tory rights and privileges. 


[Statutory Immunity Provisions | 


Sections 32/and° 33° US) -C. Ay -Mitle 15; 
are as follows: 

Section 32. “No person shall be prose- 
cuted or be subjected to any penalty or 
forfeiture for or on account of any trans- 
action, matter, or thing concerning which 
he may testify or produce evidence, docu- 
mentary or otherwise, in any proceeding, 
suit, or prosecution under sections 1-7 of 
this title * * *” 

Section 33. “Under the immunity pro- 
visions in section 32 of this title, immunity 
shall extend only to a natural person who, 
in obedience to a subpoena, gives testi- 
mony under oath or produces evidence, 
documentary or otherwise, under oath.” 


[Officer of Each Company Produces 
Business Records | 


Each of the three individual defendants 
responded to the subpoena duces tecum ad- 
dressed to the respective company of which 
he is the chief executive officer. Such 
subpoena required the production before the 
grand jury of various records and docu- 
ments pertaining to the business of the par- 
ticular company to which it was addressed. 


Trade Regulation Reports 


[Prior Decisions Applied | 


Counsel for the respective parties have 
cited the leading cases on the subject mat- 
ter involved in the pending motion to dis- 
miss, ranging from the early case in 1913 of 
Heike v. United States, 227 U. S. 131, to the 
1949 decisions by district courts, United 
States v. Consumers Ice Co. et al. [1948-1949 
TRADE CASES { 62,419], 84 F. Supp. 46, and 
United States v. Greater Kansas City Retail 
Coal Merchants’ Assn et al., 85 F. Supp. 503. 
We have studied these ten or twelve cases 
and have observed the changes in the law 
which have been effected by them and have 
reached certain conclusions as to the man- 
ner of their application to the instant case. 


[Not Necessary to Claim Privilege 
to Have Immunity] 


The first issue raised by the defendants’ 
motions may be readily disposed of in the 
light of the case of United States v. Monia 
et al., 317 U. S. 424, wherein the court held 
that the immunity from prosecution, as 
granted by section 32, obtains even though 
the witness does not claim his privilege 
against self incrimination. The failure, then, 
of the defendants herein to have claimed 
privilege before the grand jury is not to be 
held a bar to their present claim of im- 
munity under the cited section of the statute. 


[No Immunity Exists as to Corporate Officers 
by Producing Corporate Records | 


The second point, which, we believe, is 
readily clarified by the holdings in the cases 
dealing with this subject, has to do with 
the contention that, although the subpoenas 
were addressed to the corporation, the par- 
ticular individuals who responded are en- 
titled to immunity. The fact that they 
happened to be executive officers of the 
corporation, it is contended, in nowise de- 
tracts from the immunity conferred by the 
statute. It is claimed that they, and they 
alone, were in a position to supply and iden- 
tify the subpoenaed documents. The case 
of United States v. White, 322 U. S. 694 
appears to unequivocally answer this con- 
tention. There, the situation was analogous 
to the one here, except that the issue was 
privilege rather than immunity, and the or- 
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ganization to which the subpoena duces 
tecum was addressed was a labor union 
rather than a corporation. The court, in its 
opinion, stresses that it is concerned with 
the situation as presented by the organiza- 
tion, and is not concerned with the exact 
legal status of the organization. We think 
that the decision in that case is determina- 
tive of this second point in the within case. 
The court there stated: 


“But individuals, when acting as repre- 
sentatives of a collective group, cannot be 
said to be exercising their personal rights 
and duties nor to be entitled to their 
purely personal privileges. Rather they 
assume the rights, duties and privileges 
of the artificial entity or association of 
which they are agents or officers and they 
are bound by its obligations. In their 
official capacity, therefore, they have no 
privilege against self-incrimination. And 
the official records and documents of the 
organization that are held by them in a 
representative rather than in a personal 
capacity cannot be the subject of the per- 
sonal privilege against self-incrimination, 
even though production of the papers 
might tend to incriminate them person- 
ally.” United States v. White, 322 U. S. 
694, 699. 


If a witness is not entitled to claim privi- 
lege against self incrimination in order to 
avoid producing records, as above, then 
neither may he invoke the immunity provi- 
sion of 15 U. S. C. A. Sec. 32 after he has 
produced them, such provision having been 
construed by Justice Holmes and reiterated 
in succeeding cases on the subject, includ- 
ing the Monia case, supra, as being “co- 
terminous with what otherwise would have 
been the privilege of the person concerned.” 
Hetke v. United States, 227 U. S. 131, 142. 
This Court, therefore, holds that no im- 
munity exists under the statute as to these 
corporate officers, by virtue of the fact that 
they produced corporate records in their 
official capacity in response to subpoenas 
duces tecum addressed to the corporation. 
See also Lumber Products Ass'n, Inc., et al. v. 
United States [1944-1945 Trane CasEs 
57,281], 144 F. 2d 546. 


[Nature of Testimony Before Grand 
Jury—Immunity Test] 


The third point under consideration con- 
cerns the nature of the testimony of these 
three corporate officers before the grand 
jury. The test which has been applied in 
order to determine whether immunity at- 
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taches is whether the testimony of the wit- 
ness substantially relates to the transac- 
tions which are the subject of the indictment. 


[Test Applied in Another Case| 


In United States v. Monia et al., 317 U.S. 
424, Lumber Products Ass'n, Inc., et al. v. 
United States [1944-1945 Trane CAsEs 
757,281], 144 F. 2d 546, Umited States v. 
Greater Kansas City Retail Coal Merchants’ 
Assn et al., 85 F. Supp. 503, it is held that 
where the testimony does so substantially 
relate to the transactions which are the ‘sub- 
ject of the indictment, the witness is clothed 
with immunity under the circumstances 
here present. 


| Defendants’ Testimony Before 
Grand Jury| 


In order to properly determine the third 
point raised by the motion to dismiss, this 
Court has availed itself of the offer of the 
Government to furnish the transcript of the 
testimony of the grand jury proceedings, 
and has examined it as it relates to the tes- 
timony given by the three individual de- 
fendants who designated themselves as the 
representatives of their corporations for the 
purpose of answering the said subpoenas. 
This transcript divulges the information 
that each of these three individuals, upon 
request by Government counsel (1) identi- 
fied himself as an officer of his respective 
corporation; (2) identified the other officers 
of the corporation; and (3) identified the 
documents and compilations produced in 
response to the subpoenas duces tecum, or 
explained the corporation’s inability to pro- 
duce certain requested documents. 


[Defendants Not Entitled to Immunity 
on Basis of Testimony] 


The testimony of each of these three in- 
dividual defendants before the grand jury 
was confined to the explicit function of 
identifying themselves, their corporate offi- 
cers, their records and compilations, and 
the name of the bookkeeper in each of the 
corporations who prepared the compilations 
identified before the grand jury. The claim 
for immunity made by the three natural 
persons based upon their testimony before 
the grand jury is completely lacking in any 
showing that they, or any of them, are en- 
titled to immunity, since the simple process 
of being subpoenaed, sworn and identifying 
oneself as a corporate officer, identifying 
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brother officers in the corporation, the cor- 
poration’s bookkeeper and certain of the 
corporation’s records and compilations, does 
not carry with it the right to immunity of 
such person so testifying either under the 
Fifth ee or the statute in question. 
PW SUGAeSecss 32.33. 


[Grounds for Denial of Immunity] 


In United States v. Greater Kansas City 
Retail Coal Merchants’ Ass'n et al., 85 F. 
Supp. 503, 514, 515, in a well written opinion 
by Judge Ridge, we find a situation analo- 
gous to the instant matter wherein it was 
held in part as follows: 


_“(22, 23) In Heike v. United States, 227 
SS? 1515 59499533 1S 1G10296, 228 05701. 
Ed. 450, Ann. Cas. 1914C, 128, it is said 
that the statute under which immunity 
is here claimed ‘should be construed, so 
far as its words fairly allow the construc- 
tion, as coterminous with what otherwise 
would have been the privilege of the per- 
son concerned’ if immunity was similarly 
claimed under the Fifth Amendment of 
the Constitution. 227 U. S. on page 144, 
30) SCL on page cce457 iL. ds450 sAnn: 
Cas. 1914 C, 128. of the opinion it is fur- 
ther stated: ‘When the statute speaks of 
testimony concerning a matter it means 
concerning it in a substantial way, just as 
the constitutional protection is confined 
to real danger, and does not extend to 
remote possibilities.’ ‘In light of what is 
there said, we are of the opinion that be- 
fore immunity to prosecution is to be 
allowed under the statute here considered, 
some showing must be made that the per- 
son making claim thereto gave testimony, 
before a grand jury, of a substantial char- 
acter relating to some personal transac- 
tions being investigated, as in violation 
of the Sherman Act; and that in respect 
of the testimony so given, such party then 
presently had the privilege of making 
claim against self-incrimination under the 
Fifth Amendment as to the testimony so 
given. 

“(24) None of the testimony here shown 
to have been given by defendants, when 
they were witnesses before the Grand 
Jury, was within the ambit of the indi- 
vidual privilege afforded them under the 
Fifth Amendment, supra. As officers of 
their respective corporations they could 
not refuse to produce before the Grand 
Jury books and records of their corpora- 
tions under proper subpoena, even though 
the contents thereof might tend to in- 
criminate them, individually. United States 


v. White, 322 U. S. 694, 64S. Ct. 1248, 88 
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L. Ed, 1542, 152 A. L. R. 1202. ‘As officers 
of the respective corporations, they could, 
in the federal courts, be required to give 
testimony concerning only the identity of 
such corporate records, without violating 
any of their personal constitutional privi- 
leges, though the corporate records they 
identified may tend to their incrimination. 
Carolene Products Co. v. United States, 4 
Cir., 140 F. 2d 61; Lumber Products Ass’n 
v. Umted States, 9 Cir., 144 F. 2d 546; 
United States v. Greater New York Live 
leona (Cy on (Gur, ID (Ee, SEE, Zl Coys 
United States v. Austin-Bagley Corp., 2 Cir., 
31 F. 2d 229; United States v. Lay Fish 
Co; DG, 13, B20 136, . the canderlying 
reason for the principles of law just stated 
are clearly elucidated in the authorities 
cited, it need not be reiterated here. Suf- 
fice it to say that if the above-named 
defendants could make no claim of self- 
incrimination, under the Fifth Amend- 
ment of the Constitution, on account of 
the character of testimony here shown to 
have been given by them before the Grand 
Jury, then the Heike case, supra, spells 
that no grant of immunity here exists in 
their favor solely by virtue of the statutes 
in question. Under such circumstances, 
the statutes considered could not be held 
to grant an immunity ‘coterminous’ with 
that of their individual constitutional 
privileges, and the testimony shown to 
have been given is not established as 
being in respect to ‘any matter substan- 
tially connected with the transactions in 
respect of which’ they gave testimony. 
Fe 


“*The statute should be limited as 
nearly as may be by the boundaries of the 
constitutional privilege of which it takes 
the place’ is the mandate of Shapiro v. 
United States, 335 U. S. 1, 28, 68 S. Ct. 
Nevis, WSO OA I WByel IAM Consequently, 
absent a showing by the moving defend- 
ants that they gave testimony ‘substan- 
tially connected “with the transaction’ in 
question and that such testimony was 
within ‘the boundaries of the constitu- 
tional privilege’ afforded them against 
self-incrimination, no right to immunity 
here exists in their favor merely because 
they were subpoenaed, sworn and iden- 
tified certain corporate records before the 


Grand Jury.’ 7 


[ Motions to Dismiss Indictment 
Denied] 


The motions of Thomas P. Henry, Jr., 
Herman L. Lewis, Jr., and Sydney G. Levi- 
son, respectively, to dismiss the indictment 
as to themselves, are hereby denied. 
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[] 67,261] Caldwell-Clements, Inc. v. McGraw-Hill Publishing Company, Inc., and 
James H. McGraw, Jr. 


In the United States District Court for the Southern District of New York. Civil 
No. 62-336. Filed March 31, 1952. 


Sherman Antitrust Act 


Practice and Procedure—Suit for Civil Damages—Relevancy of Interrogatories— 
Defendant’s Motion To Strike—In an action brought by a publishing company charging 
another publishing company with a conspiracy in restraint of trade, monopolization or 
attempted monopolization of the electrical trade magazine field, and with acquisition of 
interests in other publishing businesses, the following rulings are made on the defendant’s 
motion to strike certain interrogatories served upon it by the plaintiff: (1) An inquiry 
into the acquisition of other magazines, the alleged secret operation of other magazines, 
and the dealings between the defendant and named magazines relating to sales or publishing 
practices and to the possibility of acquiring interests in other magazines, is relevant. 
Information antedating the plaintiff's existence in the business is relevant in this type of 
case and will not be limited to the period subsequent to the plaintiff's existence. (2) An 
inquiry into the publishing business beyond the electrical publishing field, the activities 
and interests of the family, and the defendant’s employees, is relevant. (3) An inquiry 
into the identity of persons connected with and responsible for the publication of representa- 
tions and the data purporting to support the representations is relevant where the amended 
complaint alleges acts of false representation in furtherance of the conspiracy to monopolize. 
(4) An inquiry seeking the classification of the advertising and editorial content of 29 issues 
of defendant’s magazine into the radio-television, electrical appliance, and all other classes, 
including a breakdown of the editorial content dealing with the last two classes, and with 
respect to each advertisement, the name of the advertising agency which placed it, the 
net amount received by the defendant, and the identity of the contract pursuant to which 
it was published, is relevant. (5) An inquiry requesting a breakdown of publishing and 
distributing costs of some 28 issues of defendant’s magazine and an analysis of the contents 
of the defendant’s magazine and a breakdown of the advertising revenues according to 
the classifications of advertisements in some 29 issues of the magazine, is relevant. (6) An 
inquiry requesting the names, addresses, and classification of the subscribers to the defendant’s 
magazine and the names and addresses of persons appearing on certain lists which the 
defendant rents for use in circularizing persons in certain trade classifications is relevant. 


See the Sherman Act annotations, Vol. 1, { 1640.572. 


For the plaintiff: Gold and Nickerson (Robert E, Nickerson, of counsel), New York, 
N. Y 


For the defendant: White and Case, New York, N. Y., for McGraw-Hill Publishing 
Co., Inc. (Philip H. Weeks, Edgar E. Barton, and Donald Cronson, of counsel). 


For prior opinions of the U. S. District Court, Southern District of New York, see 
1952 Trade Cases {| 67,236 and 1950-1951 Trade Cases | 62,812. 


Opinion 


[Defendant's Motion To Strike 
Interrogatories | 


attempted monopolization in the publishing 
business and particularly in the electrical 
trade and industry magazine fields. It is 
also charged that defendants have acquired 
Dimock, District Judge [In full text except interests in other publishing businesses in 
for omissions indicated by asterisks]: This is violation of the antitrust laws. 
a motion by defendant McGraw-Hill Pub- hy eka ck 
lishing Company, Inc. to strike interroga- 
tories served upon it by the _ plaintiff 
Caldwell-Clements, Inc. The action is brought 
by the plaintiff charging McGraw-Hill Pub- 


[Parties Engaged in Publishing Trade 
Magazines | 


Both plaintiff and defendant are engaged 


lishing Company, Inc., and James H. McGraw, 
Jr. with, among other things, a conspiracy 
in restraint of trade, and monopolization or 
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in publishing trade or business magazines, 
plaintiff's publication being “Radio and Tele- 
vision Retailing” and defendant’s “Electrical 
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Merchandising”. Defendant pubiishes a large 
number of such magazines as well as other 
matter and has been in the publishing busi- 
ness for a long time. Plaintiff describes it- 
self an an independent publisher and has 
been publishing trade magazines in the elec- 
trical and radio fields. It was founded in 
1935 by two former employees of the de- 
fendant. 


[Parttes Are Competitors] 


The parties have had a long history of 
complicated and varying relationships includ- 
ing prior litigation. Suffice it to say that, for 
present purposes, they are competitors in 
the fields where plaintiff has been active. 
It also appears that this competition has 
been intensified recently. A number of the 
interrogatories deal with claims made by 
defendant in connection with ‘Electrical 
Merchandising”, the magazine that it pub- 
lishes. 


eR GEN Ale Op) Cl ON aOr Ale 
INTERROGATORIES. 


PN RRO GAT ORY —e ANID) SI 

COLES TON, ORIEN, PERIOD Wire 

RESPECT TO WHICH INTERROGA- 
TORTES ARE, PRO PE Re 


[Defendant's General Objections | 


Defendant has made general objections 
as to various interrogatories which concern 
facts which have occurred subsequent to 
the commencement of the action or in a 
period with respect to which the statute 
of limitations has run. 


[Matters Subsequent to Commencement 
of Action| 


The objection as to inquiry into matters 
subsequent to the commencement of the 
action is frequently and effectively met by 
the point that the interrogating party can 
normally supplement its pleading so as to 
include that period and it is pure formalism 
in such cases therefore to bar such an in- 
quiry. Conmar Products Corp. v. Lamar Slide 
Fastener Corp., 2 F. R. D. 154. The better 
practice seems to be to allow such questions 
and in this case to a large extent the objec- 
tion has become moot since supplemental 
pleadings dealing with most of these matters 
have recently been allowed by Judge Bondy. 
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| Matters Occurring Beyond Period of 
Statute of Limitations| 


From the second objection, that as to 
matters occurring beyond the period of the 
statute of limitations, the defendant has al- 
ready retreated. It now urges that this 
court consider the time limitation objection 
as addressed to the discretion of the court. 
It then points to the restriction placed on 
the admission of evidence antedating 1935 
in the case of U. S. v. Morgan, Civ. 43-757, 
presently pending in tiis district, and sug- 
gests that 1935 would be a suitable date with 
which to limit discovery in this case. 


[Investment Bankers’ Case Distinguished) 


Of course, there are tremendous differ- 
ences between the Invesiment Bankers’ case 
and this one. Restrictions which may be 
deemed necessary in a case of the propor- 
tions of the Investment Bankers’ case, may 
well have little or no application in a case 
like this. At the least, the differences be- 
tween the cases constitute an important fac- 
tor in considering the application of this 
precedent. Beyond this, the ruling in the 
Investment Bankers’ case was not an absolute 
bar to the pre-1935 evidence; it still left it 
open to the plaintiff under some circum- 
stance to introduce evidence antedating 1935, 
providing it met certain requirements, e.g. Jd. 
Tr. 9167-9168, Oct. 4, 1951, Tr. 9511, Oct. 
11, 1951 and Judge Medina’s recent ruling 
of Feb. 4, 1952 Tr. 12135-12139. This brings 
us to the other important distinction between 
this case and the Investment Bankers’ case. 
The ruling in the latter case dealt with the 
introduction of evidence upon the trial and 
not, as here, a proposed limitation on dis- 
covery. It may well be that upon the trial 
of this action a similar restriction upon the 
introduction of evidence should be imposed. 
The question before the court now, how- 
ever, is whether such a restriction should be 
imposed upon discovery. 


[Inquiry into Defendant’s Acquisitions] 


Since almost all of the interrogatories as 
to which this objection was raised except 
Interrogatory I deal with matters occurring 
from 1935 on, this question really comes 
down to the period of inquiry that will be 
allowed under Interrogatory I. This inter- 
rogatory inquires into the acquisition of other 
magazines or interests in other magazines 
made by defendants, the alleged sub rosa 
operation of other magazines by defendants 
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and the dealings between defendant and 
certain named magazines relating to sales 
or publishing practices and to the possibility 
of acquiring interests in other magazines. 


[Inquiry Relevant to Subject Matter 
of Action] 


There is little room for doubt that such 
an inquiry is highly relevant to the subject 
matter of an action in which the defendant 
is charged with a conspiracy in restraint of 
trade and monopolization in the publishing 
industry and specifically with illegal acquisi- 
tions of interests in other publishing busi- 
nesses and control of their policies while 
publicly holding itself out as a competitor 
of such publications. 


[Information Antedating Plaintiff's 
Existence Relevant] 


Detfendant’s suggested time limit of 1935 
is perhaps based on the fact that plaintiff 
came into being at about that time. Informa- 
tion antedating plaintiff's existence, however, 
is relevant in this type of action and can 
very well be admissible at the trial. Baush 
Machine Tool Co. v. Aluminum Co. of Ameri- 
ca, 72 F. 2d 236, 239, cert. denied 293 U. S. 589, 
made it clear that evidence of transactions 
occurring long before the injury complained 
of and of the history of an organization is 
admissible upon the trial of monopolization 
cases. Plaintiff's position is not entirely 
clear as to the period which its inquiry 
should be allowed to cover. In its reply 
memorandum, it insists upon discovery to 
1887 (the earliest date actually specified in 
connection with the conspiracy in the com- 
plaint is 1889). In the Addenda to Plain- 
tiff’s Reply Brief, however, plaintiff points 
only to acquisitions by defendant from 1910 
to 1928 and the affidavit in opposition to 
the motion, from which the court should be 
able to glean the desirability of discovery 
so retrospective, refers only to matters 
occurring in the 1920's. 


[History of Conspiracy Temporal 
Boundary for Discovery] 
In dealing with a similar problem Judge 
Rifkind has said that 


“The asserted history of the conspiracy 
and not the scope of plaintiff’s damage 
provides the temporal boundary for the 
discovery”. 


Hillside Amusement Co. v. Warner Bros. Pic- 
tures Inc., 7 F. R. D. 260, 262. While this is 
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true, defendant should not be put to needless 
work seeking out information which does 
not exist or has no significance. In view of 
plaintiff’s statements, it would seem reason- 
able to limit its inquiry to such matters as 
occurred in 1910 and since. 


[Inquiries Beyond Electrical Publishing 
Field) 


At this point, it is appropriate to resolve 
the specific objections of irrelevancy ad- 
dressed to certain parts of Interrogatory I. 
Defendant objects to questions going beyond 
the electrical publishing field, questions re- 
lating to activities and interests of the 
McGraw family and this defendant’s em- 
ployees and questions dealing with mere 
conferences. 


[Inquiries Into Other Publishing Fields 
Relevant | 


Some of the questions under the designa- 
tions IF, IG and JH, inquire as to interests 
in “any publication or publishing property”. 
So far as definition is concerned, these 
words leave much to be desired. The com- 
plaint alleges a conspiracy to restrain com- 
petition in the “publishing business”, and 
monopolization or attempts to monopolize 
particular fields of “publishing activity”, as 
well as similar charges with respect to the 
“electrical publishing field”. The specific 
acts alleged, however, refer to defendant’s 
activities in connection with publication or 
publishing businesses and do not refer to 
any other types of publishing property. 
These questions should be limited therefore 
to interests in any publications or publish- 
ing businesses. While this conclusion sets 
an outside limit to the inquiry, it at the same 
time fixes the scope of the inquiry as cover- 
ing the entire publishing field at least. Thus, 
those questions dealing with certain garden- 
ing magazines are proper though going be- 
yond the electrical publishing field in which 
plaintiff is engaged. Bordonaro Bros. Theatres 
Inc. v. Loews Inc., 7 F. R. D. 210, 213, cited 
by defendant, is not authority to the con- 
trary, for the court there explicitly said that, 
if the complaint had alleged conspiracy in 
geographical areas other than the one in 
which the plaintiff did business, proof of 
acts going to show conspiracy in such other 
areas would be relevant and therefore within 
the scope of discovery. The language of 
that case would thus support the determina- 
tion made here. The questions insofar as 
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they relate to the activities and interests 
of the McGraw family and this defendant’s 
employees in publishing fields are, in view 
of the charge of sub rosa acquisition and 
operation in pursuance of the alleged con- 
Spiracy, equally relevant. The same is true 
of IE which asks for information concern- 
ing acquisitions not promptly reported to 
defendant’s stockholders. 


[Matters Considered at Conferences 
Relevant] 


The questions inquiring as to any con- 
ferences had with representatives of each 
of four named magazines which conferences 
related (a) to sales or publishing practices 
of any McGraw Hill magazines or of the 
named magazines or (b) to the possibility 
of acquiring a financial interest in the named 
magazine are similarly relevant. This group 
includes Interrogatories [A 2-5 as so num- 
bered and as they are incorporated by refer- 
ence in Interrogatories IB, IC and ID. If 
such conferences were held, the information 
sought might reveal acts in pursuance of the 
alleged conspiracy and, though nothing may 
have come of any conferences, the fact that 
certain matters were considered may be just 
as significant. 

* * * 


INTERROGATORIES IL TV Ve V1 
AND VII. 


[Objective of Inquiries Concerning 
Alleged False Representations | 


The interrogatories are based on various 
allegedly false representations made by de- 
fendant as to its high standing in the elec- 
trical field or the radio-tv phase of it in the 
estimation of readers and advertisers in one 
or both of those groups. The interrogatories 
try to determine the identity of persons con- 
nected with and responsible for publication 
of the representations and to obtain the data 
purporting to support the representations. 
The objective of these interrogatories ap- 
pears to be to show that defendant made 
false claims, to illustrate defendant’s com- 
petitive methods, to show that defendant 
used illegal means to obtain exclusive con- 
tracts and to show that, by use of these 
false claims, methods and means, defendant 
attempted to monopolize the radio-tv field. 
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[Assertion that Alleged False Claims 
Harmed Competitors | 


In view of the recent granting by Judge 
Bondy of plaintiff's motion for leave to 
amend and supplement its complaint so as 
to include allegations covering these matters 
involved in these interrogatories an extended 
discussion of the relevancy of false claims 
to the subject matter of the action will not 
be necessary except in a few cases. The 
amendment alleges in part that defendant, 
as part of its effort to exclude its competi- 
tors from the advertising fields in which it 
was interested and to obtain exclusive con- 
tracts, made claims, many of which were 
false, that various reader interest surveys 
showed that defendant’s magazines were 
preferred over all others by readers in the 
fields to which such magazines were devoted. 
It alleges further that the false claims were 
made with the purpose and effect of harming 
magazines competing with defendant’s. 


[False Representations Where Part of 
Alleged Conspiracy Relevant | 


In granting the motion to amend and 
supplement the complaint, Judge Bondy has 
taken the amendment as alleging acts in 
furtherance of the conspiracy to monopolize. 
This would make these matters relevant to 
the subject matter of the action. Further 
support for this view is to be found in Kellogg 
Co. v. National Biscwt Co., 71 F. 2d 662, 
where it was held that a plaintiff may show 
defendant’s false representations as part of 
an attempt by defendant to restrain competi- 
tion and to effect a monopoly. The court 
there further held that certain false claims 
by the defendant, if part of an attempt to 
effectuate a monopoly, are not outside of the 
Anti-Trust Acts merely because they furnish 
a basis for causes of action for unfair competi- 
tion. This leaves no doubt of the relevance 
of this group of interrogatories for purposes 
of discovery at least. 


[Defendant's Conduct with Respect to 
Other Competitors Relevant] 


The first interrogatory where the question 
of relevance of false claims requires individ- 
ual treatment is Interrogatory V which is 
concerned with certain representations made 
by defendant in “Standard Rate and Data 
Service” as to the amount of advertising 
carried by “Electrical Merchandising” and 
the extent to which advertising was “con- 
centrated” in defendant’s magazine in cer- 
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tain years. While the amendment allowed 
by Judge Bondy, strictly speaking, alleges 
false claims only with respect to reader in- 
terest surveys, an attempt to uncover infor- 
mation which would show false claims with 
respect to “Electrical Merchandising’s” ad- 
vertising pre-eminence would be relevant to 
the subject matter of the action on the same 
theory or basis. Similarly, even if, as de- 
fendant says, the representations made a 
comparison with a publication other than 
plaintiffs, defendant’s conduct or claims 
with respect to its other competitors would 
be relevant. 
* * 


INTERROGATORY IX. 


* * 


[Information Sought Relative to 
Advertisements | 


Interrogatory IX seeks a classification of 
the advertising and editorial content of 29 
issues of defendant’s magazine into three 
categories, radio-tv, electrical appliance and 
all others, plus a breakdown of the editorial 
content dealing with the last two categories. 
With respect to each advertisement, it fur- 
ther seeks the name of the advertising 
agency which placed it, the net amount re- 
ceived by defendant for publishing it and 
identification of the contract pursuant to 
which it was published. 


[Advertising Information Sought Is 
Relevant] 


Plaintiff desires this information to show 
defendant’s course of competitive conduct 
and particularly the relationship between its 
efforts and its revenues in the radio-tv field. 
It hopes to show that the revenues from the 
radio-tv field were such that, when they are 
compared to the efforts exerted and ex- 
penses incurred in that field, the inference 
will flow that defendant’s activities in that 
field were not for legitimate business pur- 
poses and were part of the alleged restraints 
of trade and monopolization of this field. 
Incidentally, Interrogatory X inquires into 
the matter of defendant’s efforts and ex- 
penses and its relevance is closely linked to 
this interrogatory. The relevance of Inter- 
rogatory X will be considered later in con- 
nection with the other objections addressed 
to it. At this point, however, it can be said 
that the relevance of the questions put in 
Interrogatory IX is clear. 

ee 
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[Inquiries into Distributing and Publishing 
Costs Relevant] 


Interrogatory X requests a breakdown of 
publishing and distributing costs of some 
28 issues of defendant’s magazine. Inter- 
rogatory IX calls for an analysis of the 
contents of defendant’s magazine and a break- 
down of the advertising revenues according 
to the classifications of advertisements in 
some 29 issues of the magazine. Plaintiff 
says it expects to be able to prove from 
these answers that, whenever competition 
threatened “Electrical Merchandising”, de- 
fendant swelled its print orders and doubled 
its editorial efforts to the point of operating 
at a deliberate loss for the purpose of killing 
the potential competition. It also hopes, in 
conjunction with other evidence, to show 
by comparing the costs of defendant’s efforts 
in the radio-tv field that they were not 
justified by the advertising revenue gains 
from that source and that this fact in 
conjunction with other evidence wiil en- 
able it to establish that the purpose of these 
efforts was not legitimate competition but 
was to drive plaintiff out of business. The 
relevance of the information sought in this 
interrogatory to the subject matter of plain- 
tiff’s action would seem clear. 

OK Ok 


INTERROGATORY XI. 


[Names and Classification of Subscribers 
Sought | 


There are four objections to Interrogatory 
XI, which, aside from a few minor matters, 
call for the names, addresses and classifica- 
tion of the subscribers to defendant’s maga- 
zine “Electrical Merchandising” and the 
names and addresses of persons appearing 
on certain lists which defendant rents for use 
in circularizing persons in certain trade clas- 
sifications. * * * 

* kK Ox 


[Competitive Picture Relevant] 


The relevancy objection addressed to this 
interrogatory is met by the explanation that 
the information sought tends to show the 
competitive positions of plaintiff and defend- 
ant and the subdivisions of the electrical 
field. In an action of this nature, the com- 
petitive picture and structure of the industry 
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or activity are clearly relevant. Since these 
questions tend to elicit such a picture, they 
ane relevant. = * * 


GENERAL. 
[duswers To Be Supplied Periodically] 
The defendant will be allowed six months 


in which to supply all the answers that are 
required. The answers should, however, be 
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supplied periodically in suitable groups dur- 
ing that time so that plaintiff may have the 
benefit of the information as soon as avail- 
able. The parties may submit in their pro- 
posed orders a schedule of times within 
which specific parts of the interrogatories 
are to be answered. 


[Settle Order on Notice] 


Settle order on notice. 


[67,262] Richfield Oil Corporation v. United States. 


In the Supreme Court of the United States. 


April 21, 1952. 


No. 395. October Term, 1951. Dated 


On appeal from the United States District Court for the Southern District of California. 


Case No. 893 in the Antitrust Division of the Department of Justice. 


Clayton Antitrust Act and Sherman Antitrust Act 


Agreements in Restraint of Trade and Agreements Substantially Lessening Competi- 
tion—Requirement Contracts—Lease of Wholly Owned Stations and Sales Agreements 
with Independent Stations.—The issues raised by the appeal in the case of Richfield Oil 
Corp. v. United States are substantially the same as those decided by the Court in the 


case of Standard Oil Co, v. United States; therefore, the judgment of the trial court is 


affirmed. 


See the Sherman Act annotations, Vol. 1, { 1220.203; Clayton Act annotations, Vol. 1, 


q 2023.10, 2023.36. 


For the appellant: Krystal and Paradise, Los Angeles, California; Robert E. Para- 
dise, Los Angeles, California; and William J. De Martini, Los Angeles, California. 


For the appellee: Philip B. Perlman, Solicitor General; H. G. Morison, Assistant 
Attorney General; and J. Roger Wollenberg and James L. Morrisson. 


Affirming a judgment of the U. S. District Court, Southern District of California, 


1950-1951 Trade Cases {[ 62,878. 


[Judgment Affirmed | 

Per CurtaM [In full text]: The Court is 
of the opinion that the issues raised by 
this appeal are substantially the same as 
those decided in Standard Oil Co. v. United 
States [1948-1949 TrapvE CASES { 62,432], 337 
U. S. 293 (1949). Accordingly, the judg- 
ment of the District Court is affirmed. 

Tue Cuier Justice, Mr. Justice Douctas, 
Mr. Justice Jackson and Mr. Justice Bur- 


TON, while adhering to their views expressed 
in Standard Oil Co. v. United States, supra, 
join in affirming the judgment of the Dis- 
trict Court in this case. 

Mr. Justice FRANKFURTER, not having heard 
the argument, owing to illness, took no part 
in the consideration or decision of this case. 

Mr. Justice CLarkK took no part in the 
consideration or decision of this case. 
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[67,263] The Cal-Dak Company v. Sav-on Drugs, Inc. 


In the District Court of Appeal of the State of California, Second Appellate District, 
Division Two. Civil No. 18842. Filed April 3, 1952. 


Appeal from the Superior Court of Los Angeles County, FRANK G. SwAIN, Judge. 


California Fair Trade Act and Sherman Antitrust Act 


Resale Price Maintenance—Fair-Trade Enforcement Against Non-Signers—lIntrastate 
Sales as Affecting Interstate Commerce—Enforcing Party Engaged in Interstate Commerce 
—lInjunctive Relief Denied—A clothes basket manufacturer, which manufactures such 
products in California and sells them throughout the United States, cannot restrain a 
local non-signer from selling such products at a price less than the retail fair-trade price 
established in fair-trade contracts entered into in California even though the products 
alleged to have been sold below the fair-trade price, were manufactured, sold, and resold 
in California. The intrastate and interstate transactions of the manufacturer are interrelated 
and each transaction, irrespective of the state, has a bearing upon the transactions in other 
states and therefore influences interstate commerce. It is impossible, as far as their 
“effect” on interstate commerce is concerned, to segregate the sales made in California 
as distinguished from sales made in other states. The price-fixing agreements of the 
manufacturer, engaged in interstate commerce, may purport to touch only resales within 
California, however, they influence interstate commerce and bring the transactions within 
the scope of the price-fixing prohibitions of the Sherman Antitrust Act. Since the trans- 
actions had an effect upon interstate commerce, the trial court properly held the manu- 


facturer was engaged in interstate commerce and rightly denied it injunctive relief. 


See the Sherman Act annotations, Vol. 1, § 1250.136; Resale Price Maintenance 
Commentary, Vol. 2, J 7076, 7306, 7308; State Laws annotations, Vol. 2, J 8064.45. 


For the appellant: O’Connor and O’Connor. 


For the respondent: 
Herschel B. Green. 


Wright, Wright, Green and Wright, 


Loyd Wright, and 


Affirming an order of the Superior Court of Los Angeles County, State of California, 


1950-1951 Trade Cases {] 62,904. 


[Appeal from Order Denying Injunctive 
Relief Against Non-Signer] 

McComp, Justice [Jn full text]: Plaintiff 
instituted an action for an injunction to 
restrain defendant from selling plaintiff's com- 
modity at a price less than the retail fair- 
trade price and for damages as a result of 
sales made by defendant. From an order 
denying a preliminary injunction, plaintiff 
appeals. 


[Manufacturer Sells Products Throughout 
the United States | 

FACTS: Plaintiff, a California corpora- 
tion, with its principal place of business in 
the City of Colton, California, manufactures 
a waist-high aluminum tube clothes basket 
under the trade name of “Sav-ur-Bak” Clothes 
Basket. Plaintiff also maintains an office in 
the City of Chicago, Illinois, and sells and 
distributes its commodity throughout the 
United States through jobbers and/or dis- 
tributors selected by plaintiff in conformity 
with an interstate marketing arrangement 
and price-fixing plan nationwide in scope. 


{| 67,263 


[Manufacturer Entered into Fair-Trade 
Contracts | 

Prior to the sales, by a California jobber,. 
of plaintiff's commodity to defendant, a 
California corporation with its principal place 
of business in the City of Los Angeles, 
plaintiff had executed contracts with re- 
tailers in California for the sale of its basket, 
type 610 at a stipulated fair-trade price of 
$3.95, and type 614 at a stipulated fair-trade 
price of $5.45. There was no contract be- 
tween plaintiff and defendant for the sale of 
plaintiff's commodity at the stipulated fair- 
trade price. 


[Non-Signer Sells Products Below 
Far-Trade Price| 


Defendant purchased from one of plain- 
tiff's jobbers in California baskets manu- 
factured by plaintiff at its Colton plant which 
were delivered from the plant to defendant. 
This merchandise was offered for sale and 
was sold by defendant at less than the stipu- 
lated fair trade price, to wit, type 610 was. 
sold for $3.05 and type 614 for $4.89. 
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[Did the Price-Fixing Plan Affect 

Interstate Commerce ?| 
QUESTION: Were the sales of the com- 
modity manufactured by plaintiff in Cali- 
fornia and sold through its California jobber 
to defendant for resale to the consuming 
public in Los Angeles an intrastate trans- 
action subject to control by the state legis- 
lature, or did the transactions have an effect 
upon interstate commerce as sales which 
were a part of plaintiff's general national 
merchandising and price-fixing plan for the 
sale of its commodity subject to the control 

of the United States Congress? 


[Sales Interstate in Character—State Law 
Inapplicable]| 

The sales were interstate in their charac- 
ter, subject to the control of the United 
States Congress, and the fair trade laws of 
the state of California are inapplicable. 

[Manufacturer Claims Sales 
Were Intrastate | 


Plaintiff relies principally upon the deci- 
sion in Max Factor & Co. v. Kunsman (1936) 


Cited 1952 Trade Cases 
Cal-Dak Co. v. Sav-On Drugs, Inc. 
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5 Cal. 2d 446, in support of his contention 
that the transactions here involved were 
intrastate, subject to the fair trade laws of 
California’ and were not interstate, subject 
to regulation by Congress. 


[Cited Case Decided Prior to Miller-Tydings 
Amendment and Schwegmann Case] 


In Max Factor & Co. v. Kunsman, supra, 
it was held that the resale of cosmetics in 
California which were manufactured in an 
eastern state and brought into this state 
for resale did not influence interstate com- 
merce and were governed by the California 
Fair Trade Practice Act and not by the 
Sherman Act. The decision was affirmed 
by the United States Supreme Court. It 
is to be noted this case was decided in 1936, 
prior to the adoption of the Miller-Tydings 
Amendment in 1937” to the Sherman Anti- 
Trust Act® and before the decision in 
Schwegmann Bros. v. Calvert Distillers Corp. 
(1951) [1950-1951 TrapeE CAsEs { 62,823], 341 
WrSr384595 Ed: 10385: 


1The applicable statutes of California are: 

A. The Cartwright Anti-Trust Law (Stats. 
1907, p. 984; amended by Stats. 1909, p. 593 
[Deering’s Gen. Laws 1931, Act 8702]), 

B. Section 16902 of Chapter 3 of the Business 
and Professions Code which reads in part as 
follows: 

“No contract relating to the sale or resale 
of a commodity which bears, or the label or 
container of which bears the trademark, brand 
or name of the producer or owner of such 
commodity and which is in fair and open com- 
petition with commodities of the same general 
class produced by others violates any law of 
this State by reason of any of the following 


provisions which may be contained in such 
contract: 
(1) That the buyer will not resell such 


commodity except at the price stipulated by 
the vendor. 

(2) That the vendee or producer require the 
person to whom he may resell such commodity 
to agree that he will not, in turn, resell except 
at the price stipulated by such vendor or by 
such vendee. .. .’’ 

C. Section 16904 of Chapter 3 of the Business 
and Professions Code which reads thus: 

“Advertisements and Sales of Commodities 
Below Contract Price. Wilfully and knowingly 
advertising, offering for sale or selling any com- 
modity at less than the price stipulated in any 
contract entered into pursuant to this chapter, 
whether the person so advertising, offering for 
sale or selling is or is not a party to such 
contract, is unfair competition and is actionable 
at the suit of any person damaged thereby.’’ 

2The Miller-Tydings Amendment, 15 U. S. 
C. A. sec. 1, reads: 

ie ae Provided, That nothing contained 
in sections 1-7 of this title shall render illegal, 
contracts or agreements prescribing minimum 
prices for the resale of a commodity which 
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bears, or the label or container of which bears, 
the trade mark, brand, or name of the pro- 
ducer or distributor of such commodity and 
which is in free and open competition with 
commodities of the same general class produced 
or distributed by others, when contracts or 
agreements of that description are lawful as 
applied to intrastate transactions, under any 
statute, law, or public policy now or hereafter 
in effect in any State, Territory, or the District 
of Columbia in which such resale is to be made, 
or to which the commodity is to be transported 
for such resale, and the making of such con- 
tracts or agreements shall not be an unfair 
method of competition under section 45 of this 
title: Provided further, That the preceding 
proviso shall not make lawful any contract or 
agreement, providing for the establishment or 
maintenance of minimum resale prices on any 
commodity herein involved, between manufac- 
turers, or between producers, or between whole- 
salers, or between brokers, or between factors, 
or between retailers, or between persons, firms, 
or corporations in competition with each other. 
Every person who shall make any contract or 
engage in any combination or conspiracy de- 
clared by sections 1-7 of this title to be illegal 
shall be deemed guilty of a misdemeanor, and, 
on conviction thereof, shall be punished by fine 
not exceeding $5,000, or by imprisonment not 
exceeding one year, or by both said punish- 
ments in the discretion of the court. July 2, 
1890, c. 647, para. 1, 26 Stat. 209; Aug. 17, 1937, 
c. 690, Title VIII, 50 Stat. 693.”’ 

3 The Sherman Anti-Trust Act, 15 U. S.C. A. 
sec. 1, reads in part: 

“Every contract, combination in the form of 
trust or otherwise, or conspiracy, in restraint 
of trade or commerce among the several States, 
or with foreign nations, is declared to be 
illegal: ex 
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Cal-Dak Co. v. Sav-On Drugs, Inc. 


[California and Interstate Sales Are 
Interdependent] 


Plaintiff contends that, since the trans- 
actions occurred within the State of Cali- 
fornia, the cause is controlled by the decision 
in Max Factor & Co. v. Kunsman, supra, 446. 
Such contention is unsound for the reason 
plaintiff's California and interstate sales are 
interdependent. For example, plaintiff’s profits 
on its sales in the State of California, if all 
its commodities were sold at the fair-trade 
prices fixed by it, might be sufficiently great 
to permit it to sell its commodity in other 
states at a price below the cost of manu- 
facture in competition with manufacturers 
in other states and thus remain in business; 
on the other hand, it might fix a resale price 
below the cost of manufacture but because 
of the sales in other states where it did not 
have competition it might make a sufficiently 
large profit to stay in business. It is obvious 
that in either event its various transactions 
are interrelated and each transaction irre- 
spective of the state has a bearing upon the 
transactions in other states and thus in- 
fluences interstate commerce. 


[Impossible To Segregate Sales To Determine 
“Effect” on Interstate Commerce] 


Plaintiff’s method of operation when viewed 
as a whole constitutes interstate commerce. 
Its product is manufactured in California; 
its sales are made to jobbers and distributors 
throughout the United States for resale 
therein; a substantial portion of its com- 
modity is sold to Jewel Tea Company in 
Illinois for resale throughout the several 
states; its commodities are all made at the 
same plant by the same employees and out 
of the same raw materials. Thus it is evi- 
dent that its intrastate and interstate opera- 
tions are so interlocked it is not possible, 
so far as their “effect” on interstate com- 
merce is concerned, to segregate and isolate 
sales made to California jobbers as distin- 
guished from sales made to other jobbers 
and distributors in the various states. Al] 
these sales pertain to interstate commerce. 


[Sufficient If Interstate Commerce is 
Influenced by the Present Sale] 


Plaintiff's argument that the products they 
seek to enjoin defendant from selling at 
reduced prices were manufactured in Cali- 
fornia and never left the state and thus have 
not entered the stream of interstate com- 
merce is not controlling here since it is 
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sufficient if interstate commerce is influenced 
by plaintiff’s sale to defendant. (Umted States 
of America v. Frankfort Distillers [1944-1945 
Trave Cases § 57,338], 324 U.S. 293, 296; 89 
L. Ed. 951, 956; Mandeville Island Farms v. 
American Crystal Sugar Co. [1948-1949 TRADE 
CAsEs { 62,251], 334 U.S. 219, 234; 92 L. Ed. 
1328, 1339.) 


Although price-fixing agreements by 
plaintiff, engaged in interstate commerce, 
may purport to touch only resales within the 
State of California, it does not follow that 
they do not influence interstate commerce 
and bring the transactions within the scope 
of the Sherman Act. The tendency of per- 
mitting plaintiff to keep up the price of their 
product within this state is to enable them 
similarly to keep up the price of the same 
product in other states. Conversely, if plain- 
tiff is unable to maintain the price level 
fixed by them within this state, the effect 
may well be to lower the price at which 
their product is resold in adjoining states. 


[Is the “Effect” Sufficiently Substantial To Be 
Unlawful ?] 


In Mandeville Island Farms v. American 
Crystal Sugar Co., supra, the United States 
Supreme Court held the Sherman Act was 
violated by a restraint relating to intrastaie 
or local activities because of its actual or 
threatened effect upon interstate commerce. 
The court said, 334 U. S. at page 234 (92 
L. Ed. 1328, 1339), 


“For, given a restraint of the type for- 
bidden by the Act, though arising in the 
course of intrastate or local activities, and 
a showing of actual or threatened effect 
upon interstate commerce, the vital ques- 
tion becomes whether the effect is suf- 
ficiently substantial and adverse to 
Congress’ paramount policy declared in the 


Act’s terms io constitute a forbidden 
consequence. If so, the restraint must 
falls’ 


[Fair-Trade Prices May Not Be Enforced 
Against Non-Signers| 


Because plaintiff was engaged in inter- 
state commerce and its intrastate business 
had an effect upon interstate commerce, so 
called fair-trade prices may not be enforced 
against non-signers of agreements with 
plaintiff and the rule announced in Schweg- 
mann Brothers v. Calvert Distillers Corp., 
supra, hereinafter discussed is applicable. 
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[Schwegmann Dectsion]| 


Schwegmann Bros. v. Calvert Distillers 
Corp. (1951), supra, is a case in which mer- 
chandise was shipped from without the state 
in which it was sold to wholesalers and 
jobbers in another state who in turn sold 
to retailers in that state, who then sold to 
consumers. The court considered the entire 
problem as to the source and origin of the 
merchandise, as well as the transactions in 
the state where they were ultimately sold in 
determining whether the transactions in- 
volved interstate commerce. In _ holding 
that they did, and that enforcement of a 
price fixing arrangement against a non- 
signer violated the Sherman Anti-Trust Act, 
Mr. Justice Douglas, speaking for the court, 
at page 1043 said: 

“Tt is clear from our decisions under 
the Sherman Act ([July 2, 1890] 26 Stat. 
209, ch. 647) that this interstate market- 
ing arrangement would be illegal, that it 
would be enjoined, that it would draw 
civil and criminal penalties, and that no 
court would enforce it. Fixing minimum 
prices, like other types of price fixing, is 
illegal per se. Umtted States v. Socony- 
Vacuum Oil Co. 310 U. S. 150, 84 L. Ed. 
1129, 60 S. Ct. 811; Keifer-Stewart Co. v. 
Joseph E. Seagram & Sons, Inc. 340 U. S. 
211, ante, 219, 71 S. Ct. 259. Resale 
price maintenance was indeed struck 
down in Dr. Miles Medical Co. v. John 
D, Park & Sons Co. 220 U. S. 373, 55 
ieee de 5025 oias-Ctes70n, Chestacty that 
a state authorizes the price fixing does 
not, of course, give immunity to the 
scheme, absent approval by Congress.” 


[Price Fixing by Compulsion] 


In the Schwegmann case in answering the 
argument that the producers’ agreements 
with retailers to sell their products at a 
minimum price were binding upon non- 
signers who sold the manufacturer’s product 
at a cut-rate price by virtue of the Miller- 
Tydings Amendment, enacted in 1937, the 
court said at page 1045, 


te elite andistrbuton andvone (onemore 
retailers want to agree, combine, or con- 
spire to fix a minimum price, they can do 
so if state law permits. Their contract, 
combination, or conspiracy—hitherto il- 
legal—is made lawful. They can fix 
minimum prices pursuant to their contract 
or agreement with impunity. When they 
seek, however, to impose price fixing on 
persons who have not contracted or agreed 
to the scheme, the situation ts vastly differ- 


ent. That is not price fixing by contract or 
agreement; that 1s price fixing by compul- 
sion. That is not following the path of 
consensual agreement; that is resort to 
coercion.” (Italics added.) 


[Schwegmann Case Overrules Max 
Factor Case] 


It is evident that the decision in Schweg- 
mann Bros. v. Calvert Distillers Corp., supra, 
insofar as the facts here involved are con- 
cerned, overrules the earlier result reached 
in Max Factor & Co. v. Kunsman, supra. 


[N. L. R. B. Cases Cited} 


The foregoing conclusion is in accord 
with decisions in the following cases: Na- 
tional Labor Rel. Board v. Cowell Portland 
Cement Co., 148 F. 2d 237; Loveman, Joseph 
and Loeb v. National Lab. Rel. Board, 146 
F, 2d 769; J. L. Brandeis and Sons v. National 
Lab. Rel. Board, 142 F. 2d 977; National 
Labor Relations Board v. Richter’s Bakery, 
140 F. 2d 870; and Butler Bros. v. National 
Labor Relations Board, 134 F. 2d 981. 


In National Labor Relations Board v. Gluek 
Brewing Co., 144 F. 2d 847, the court said 
in discussing the scope of the National 
Labor Relations Act, at page 854: 


“The scope of the Act is as broad as 
the power of Congress over commerce. 
(Citations omitted.) It expressly covers 
all situations ‘affecting’ interstate com- 
mavenee, oases “A (Vs AS 1 SG a See. 
152 (7). The dividing line is not whether 
a particular business is essentially intra- 
state but, in the situation in that business 
before the court, ‘what is the relation be- 
tween the activity or condition and the 
effect’ on interstate commerce. (Citations 
omitted.) Thus ‘it follows that no form 
of state activity can constitutionally thwart 
the regulatory power granted by the com- 
merce clause to Congress. Hence the 
reach of that power extends to those in- 
trastate activities which in a substantial 
way interfere with or obstruct the exer- 
cise of the granted power.’” 


[Wrightwood Dairy Co. Case] 


In United States v. Wrightwood Dairy Co., 
SIU, Sy MO), SUMO Xo): Ty AENGl AG, GES id xe 
court said: 


“The commerce power is not confined in 
its exercise to the regulation of commerce 
among the states. It extends to those 
activities intrastate which so affect inter- 
state commerce, or the exertion of the 
power of Congress over it, as to make 
regulation of them appropriate means to 
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the attainment of a legitimate end, the 
effective execution of the granted power 
to regulate interstate commerce.” 


Also at page 736 it stated, 


“We think it clear that Congress by the 
provision of para. 8c (1) conferred upon 
the Secretary authority to regulate the 
handling of intrastate products which by 
reason of its competition with the handiing 
of the interstate milk so affects that 
commerce as substantially to interfere 
with its regulation by Congress; and that 
the statute so read is a constitutional ex- 
ercise of the commerce power. Such was 
the view expressed in United States v. 
Rock Royal Co-operative, Inc., supra (Cita- 
tions omitted). We adhere to that opinion 
now.” 


[Wickard v. Filburn Case} 

Again in Wickard v. Filburn, 317 U. S. 
111, 87 L. Ed. 122, in discussing the com- 
merce clause, the court on pages 134 and 135 
said: 


“Once an economic measure of the 
reach of the power granted to Congress 
in the Commerce Clause is accepted, ques- 
tions of federal power cannot be decided 
simply by finding the activity in question 
to be ‘production’ nor can consideration 
of its economic effects be foreclosed by 
calling them ‘indirect’. The present Chief 
Justice has said in summary of the 
present state of the law: ‘The commerce 
power is not confined in its exercise to 
the regulation of commerce among the 
states. It extends to those activities in- 
trastate which so affect interstate com- 
merce, or the exertion of the power of 
Congress over it, as to make regulation 
of them appropriate means to the attain- 
ment: of a legitimate end, the effective 
execution of the granted power to regu- 
late interstate commerce. .. The power 
of Congress over interstate commerce is 
plenary and complete in itself, may: be 
exercised to its utmost extent, and ac- 
knowledges no limitations other than. are 
prescribed in the Constitution . .°. It 
follows that no form of state activity can 
constitutionally thwart the regulatory 
power granted by the commerce clause 
to Congress. Hence the reach of that 
power extends to those intrastate activi- 
ties which in a substantial way interfere 
with or obstruct the exercise of the 
granted power...’ (Citations omitted.) 


“Tn the Shreveport Rate Cases (citations 
omitted) the Court held that railroad 
rates of an admittedly intrastate character 
and fixed by authority of the state might, 
nevertheless, be revised by the Federal 
Government because of the economic ef- 
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fects which they had upon interstate 
commerce. The opinion of Mr. Justice 
Hughes found federal intervention con- 
stitutionally authorized because of ‘matters 
having such a close and substantial rela- 
tion to interstate traffic that the control 
is essential or appropriate to the security 
of that traffic, to the efficiency of the 
interstate service, and to the maintenance 
of conditions under which interstate com- 
merce may be conducted upon fair terms 
and without molestation or hindrance.” 
(Citations omitted.) 


[The Test of Federal Power] 


Finally in Atlantic Co. v. Citizens Ice & 
Cold Storage Co. [1950-1951 RADE CASES 
J 62,538], 178 F. 2d 453, in discussing the 
question of the effect of the Sherman Act 
it was stated at page 457: 


“Tt may not any longer be doubted that 
the power of Congress and the scope of 
the Sherman Act’s coverage ‘extends to 
those activities intrastate which so effect 
interstate commerce, or the exertion of 
the power of Congress over it, as to make 
regulation of them appropriate means to 
the attainment of a legitimate end, the 
effective execution of the granted power 
to regulate interstate commerce.’ It re- 
mains true, however: that the distinction 
between intrastate and interstate com- 
merce still exists; that ‘it is the effect 
upon the interstate commerce or its regu- 
lation, regardless of the particular form 
which the competition may take, which 
is the test of federal power’; and that the 
question of whether the effect on inter- 
state commerce is substantial is still a 
determining one.” 


|Manufacturer Engaged in Interstate Com- 
merce—Demial of Injunction Proper] 

In the foregoing cases the courts held the 
various acts in which the parties engaged 
influenced interstate commerce. Since the 
facts involved in the case at bar had even a 
more obvious effect on interstate commerce 
than those mentioned above, the trial court, 
in line with the policy of our government, of 
not drawing invidious distinctions between 
its citizens, properly held plaintiff in the 
present case was engaged in interstate com- 
merce and rightly denied its application for 
an injunction against defendant. 


[Order Affirmed] 


‘For the foregoing reasons the order is 
affirmed. 


We concur: Moorr, Presiding Justice, and 
Fox, Justice. 
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[] 67,264] United States v. Oregon State Medical Society, et al. 


In the Supreme Court of the United States. No. 19. October Term, 1951. Dated 
April 28, 1952. 


On appeal from the United States District Court of the State of Oregon, 


Case No, 953 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Conspiracy To Restrain and Monopolize Prepaid Medical Care—Conspiracy To Re- 
strain Competition Between Doctor-Sponsored Prepaid Medical Plans—Dismissal of Com- 
plaint—Government’s Failure To Prove Charges—Trial Court’s Findings Not Clearly 
Erroneous—Abandonment of Practices—Restraint of Interstate Commerce—The dismis- 
sal of a Government civil complaint against doctors, their professional organizations, and 
their prepaid medical care company, charging that they (1) conspired to restrain and 
monopolize the business of providing prepaid medical care, and, (2) conspired to restrain 
competition between doctor-sponsored prepaid medical plans in that the prepaid medical 
care company and county medical society sponsored plans agreed not to compete with 
one another, is affirmed. The Government had not clearly proved its charges, and the 
findings of the tria! court were not clearly erroneous. 


The trial court finding that no conspiracy existed to restrain and monopolize prepaid 
medical care cannot be said to be clearly erroneous. The rejection of pre-1941 events 
as eStablishing the cause of action was not in error. The function of an action for an 
injunction is to forestall future violations. The alleged unlawful conduct in the present 
case was discontinued in 1941 and the record discloses no threat or probability of resump- 
tion of the abandoned conduct, therefore, the issuance of an injunction in 1949 would: not 
be warranted. Further, there is not the slightest reason to doubt the genuineness, good 
faith or permanence of the changed conduct. Since no concerted refusal to deal with 
private health associations has been proved, it is not necessary to decide whether it 
would violate the antitrust laws. 

The alleged conspiracy to restrain competition between doctor-sponsored prepaid 
medical plans by agreements not to compete with one another is not a situation where 
suppliers of commercial commodities divide territories and make reciprocal agreements to ex- 
ploit only the allocated market, thereby depriving allocated communities of competition. Under 
the circumstances proved, it cannot be said that the agreements between these nonprofit 
organizations not to compete constitute an unreasonable restraint of trade. Evidence that 
interstate commerce is involved relates to across-state-line activities of the competitors of 
the doctor-sponsored plans, and it is not proved to be adversely affected by any allocation 
of territories by doctor-sponsored plans. So far as the evidence indicates, the activities of 
the doctor-sponsored plans are wholly intrastate. 


See the Sherman Act annotations, Vol. 1, § 1021.501, 1210.501, 1220.151, 1220.204, 
1220.401, 1240.265, 1610.225, 1610.60]. 

For the appellant: Philip B. Perlman, Solicitor General. 

For the appellee: Nicholas Jaureguy, Clarence D. Phillips, and John J. Coughlin. 

Affirming a judgment of the U. S. District Court, State of Oregon, 1950-1951 Trade 
Cases { 62,703. 


[United States Appeals from Dismissal appeal by the United States* from dis- 

of Antitrust Complaint] ~ missal by the District Court” of its com- 

Mr. Justice Jackson delivered the opin- plaint seeking an injunction to prevent and 
of the Court [Jn full text]: This is a direct restrain violations of 8$1- and 2 of- the 


1 Pursuant to §2 of the Expediting Act of 2 [1950-1951 TRADE CASES f 62,703], 95 .F. 
1903, 32 Stat. 823, as amended, 15 U.S. C. § 29. Supp. 103. 


Trade Regulation Reports { 67,264 


67,450 


Sherman Act. 26 Stat. 209, as amended, 


US Ws Sp (CaS ly 2 
[The Appellees] 


Appellees are the Oregon State Medical 
Society, eight county medical societies, 
Oregon Physicians Service (an Oregon cor- 
poration engaged in the sale of prepaid 
medical care), and eight doctors who are 
or have been at some time responsible 
officers in those organizations. 


{Forms of “Contract Practice’ | 


This controversy centers about two forms 
of “contract practice” of medicine. In one, 
private corporations organized for profit sell 
what amounts to a policy of insurance by 
which small periodic payments purchase 
the right to certain hospital facilities and 
medical attention. In the other, railroad 
and large industrial employers of labor 
contract with one or more doctors to treat 
their ailing or injured employees. Both 
forms of “contract practice,” for rendering 
the promised medical and surgical service, 
depend upon doctors or panels of doctors 
who cooperate on a fee basis or who asso- 
ciate themselves with the plan on a full 
or part-time employment basis. 


[Monetary and Ethical Objections | 


Objections-of the organized medical pro- 
fession to contract practice are both mone- 
tary and ethical. Such practice diverts 
patients from independent practitioners to 
contract doctors. It tends to standardize 
fees. The ethical objection has been that 
intervention by employer or insurance com- 
pany makes a tripartite matter of the doctor- 
patient relation. Since the contract doctor 
owes his employment and looks for his 
pay to the employer or the insurance com— 
pany rather than to the patient, he serves 
two masters with conflicting interests. In 
many cases companies assumed liability for 
medical or surgical service only if they 
approved the treatment in advance. There 
was evidence of instances where promptly 
needed treatment was delayed while ob- 
taining company approval, and where a lay 
insurance official disapproved treatment ad- 
vised by a doctor. 
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[Struggle Between Organized Medical Pro- 
fession and Organizations Employing 
Contract Doctors] 


In 1936, five private associations were 
selling prepaid medical certificates in Ore- 
gon, and doctors of that State, alarmed at 
the extent to which private practice was 
being invaded and superseded by contract 
practice, commenced a crusade to stamp it 
out. A tooth-and-claw struggle ensued 
between the organized medical profession, 
on the one hand, and the organizations em- 
ploying contract doctors on the other. The 
campaign was bitter on both sides. State 
and county medical societies adopted reso- 
lutions and policy statements condemning 
contract practice and physicians who en- 
gaged in it. They brought pressure on in- 
dividual doctors to decline or abandon it. 
They threatened expulsion from medical 
societies, and one society did expel several 
doctors for refusal to terminate contract 
practices. 


[Organized Doctors Decide to Render 
Prepaid Medical Service] 


However, in 1941, seven years before this 
action was commenced, there was an abrupt 
about-face on the part of the organized 
medical profession in Oregon. It was ap- 
parently convinced that the public demanded 
and was entitled to purchase protection 
against unexpected costs of disease and 
accident, which are catastrophic to persons 
without reserves. The organized doctors 
completely reversed their strategy, and, in- 
stead of trying to discourage prepaid med- 
ical service, decided to render it on a 
nonprofit basis themselves. 


[Government Brings Antitrust Suit] 


In that year, Oregon Physicians Service, 
one of the defendants in this action, was 
formed. It is a nonprofit Oregon cor- 
poration, furnishing prepaid medical, sur- 
gical, and hospital care on a contract basis. 
As charged in the complaint, 


“It is sponsored and approved by the 
Oregon State Medical Society and is con- 
trolled and operated by members of that 
society. It sponsors, approves, and co- 


P26 stat. 20915 US. 6) Sale very con- 
tract, combination in the form of trust or other- 
wise, or conspiracy, in restraint of trade or 


commerce among the several States ... is 
declared to be illegal ee 
15 U. S. C. §2: ‘‘Every person who shall 


monopolize, or attempt to monopolize, or com- 
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bine or conspire with any other person or per- 
sons, to monopolize any part of the trade or 
commerce among the several States . 
shall be deemed guilty of a misdemeanor. . . .” 
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operates with component county societies 
and organizations controlled by the latter 
which offer prepaid medical plans.’ 95 
BaSupp. atic. 


After seven years of successful operation, 
the Government brought this suit against 
the doctors, their professional organizations 
and their prepaid medical care company, 
asserting two basic charges: first, that they 
conspired to restrain and monopolize the 
business of providing prepaid medical care 
in the State of Oregon, and, second, that 
they conspired to restrain competition be- 
tween doctor-sponsored prepaid medical 
plans within the State of Oregon in that 
Oregon Physicians Service would not fur- 
nish prepaid medical care in an area serv- 
iced by a local society plan. 


{Trial Court Dismissed Complaint—Charges 
Not Proved] 


The District Judge, after a long trial, 
dismissed the complaint on the ground that 
the Government had proved none of its 
charges by a preponderance of evidence. 
The direct appeal procedure does not give 
us the benefit of review by a Court of Ap- 
peals of findings of fact. 


[Proceedings in Trial Court] 


The appeal brings to us no important 
questions of law or unsettled problems of 
statutory construction. It is much like 
United States v. Vellow Cab Co. [1948-1949 
TRADE CASES J 62,522], 338 U. S. 338. Its 
issues are solely ones of fact. The record 
is long, replete with conflicts of testimony, 
and includes quantities of documentary ma- 
terial taken from the appellees’ files and 
letters written by doctors, employers, and 
employees. The Government and the ap- 
pellees each put more than two score of 
witnesses on the stand. At the close of the 
trial the judge stated that his work 


“does not permit the preparation of a 
formal opinion in so complex a case. I 
will state my conclusions on the main 
issues and then will append some notes 
made at various stages throughout the 
trial. These may be of aid to counsel 
in the preparation of Findings of Fact 
and Conclusions of Law to be submitted 
as a basis for final judgment.” 95 F. 
Supp., at 104. 
These notes indicated his disposition of the 
issues but the Government predicates a 
suggestion of bias on irrelevant soliloquies 
on socialized medicine, socialized law, and 
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the like, which they contained. Admitting 
that these do not add strength or persua- 
siveness to his opinion, they do not becloud 
his clear disposition of the main issues of 
the case, in all of which he ruled against 
the Government. Counsel for the doctors 
submitted detailed findings in accordance 
therewith. The Government did not sub- 
mit requests to find but by letter raised 
objections to various proposals of the 
appellees. 


[Findings of the Trial Court] 


The trial judge found that appellees did 
not conspire to restrain or attempt to mo- 
nopolize prepaid medical care in Oregon in 
the period 1936-1941, and that even if such 
conspiracy during that time was proved it 
was abandoned in 1941 with the formation 
of Oregon Physicians: Service marking the 
entry of appellees into the prepaid medical 
care business. He ruled that what restraints 
were proved could be justified as reasonable 
to maintain proper standards of medical 
ethics. He found that supplying prepaid 
medical care within the State of Oregon by 
doctor-sponsored organizations does not 
constitute trade or commerce within the 
meaning of the Sherman Act, but he de- 
clined to rule on the question whether sup- 
plying prepaid medical care by the private 
associations is interstate commerce. 


| Government Seeks Trial De Novo| 


The Government asks us to overrule each 
of these findings as contrary to the evi- 
dence, and to find that the business of 
providing prepaid medical care is interstate 
commerce. We are asked to review the 
facts and reverse and remand the case “for 
entry of a decree granting appropriate 
relief.” We are asked in substance to try 
the case de novo on the record, make find- 
ings and determine the nature and form 
of relief. We have heretofore declined to 
give such scope to our review. Umited 
States v. Yellow Cab Co., supra. 


(“Findings of Fact Shall Not Be Set 
Aside Unless Clearly Erroneous’ ] 


While Congress has provided direct ap- 
peal to this Court, it also has provided that 
where an action is tried by a court without 
a jury “findings of fact shall not be set 
aside unless clearly erroneous and due re- 
gard shall be given to the opportunity of 
the trial court to judge the credibility of 


{ 67,264 


67,452 


the witnesses.” Rule 52 (a), Fed. Rules 
Civ. Proc. There is no case more appropri- 
ate for adherence to this rule than one in 
which the complaining party creates a vast 
record of cumulative evidence as to long- 
past transactions, motives, and purposes, 
the effect of which depends largely on 
credibility of witnesses. 


[Trial Court Correct in Adopting His 
Evidentiary Fact Divisions} 


The trial court rejected a grouping by 
the Government of its evidentiary facts into 
four periods, 1930-1936, the year 1936, 1936- 
1941, and 1941 to trial. That proposal pro- 
jected the inquiry over an eighteen-year 
period before the action was instituted. The 
court accepted only the period since the 
organization of Oregon Physicians Service 
as significant and rejected the earlier years 
as “ancient history” of a time “when the 
Doctors were trying to find themselves. 

It was a period of groping for the 
correct position to take to accord with 
changing times.” 95 F. Supp., at 105. Of 
course, present events have roots in the 
past, and it is quite proper to trace cur- 
rently questioned conduct backwards to 
illuminate its connections and meanings. 
But we think the trial judge was quite 
right in rejecting pre-1941 events as estab- 
lishing the cause of action the Government 
was trying to maintain, and adopt his divi- 
sion of the time involved into two periods, 
1936-1941, and 1941 to trial. 


[Sole Function of Action Is To Forestall 
Future Violations] 


It will simplify consideration of such 
cases as this to keep in sight the target at 
which relief is aimed. The sole function 
of an action for injunction is to forestall 
future violations. It is so unrelated to 
punishment or reparations for those past 
that its pendency or decision does not pre- 
vent concurrent or later remedy for past 
violations by indictment or action for dam- 
ages by those injured. All it takes to make 
the cause of action for relief by injunction 
is a real threat of future violation or a 
contemporary violation of a nature likely 
to continue or recur. This established, it 
adds nothing that the calendar of years 
gone by might have been filled with trans- 
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gressions. Even where relief is mandatory 
in form, it is to undo existing conditions, 
because otherwise they are likely to con- 
tinue. In a forward-looking action such as 
this, an examination of “a great amount 
of archeology’ * is justified only when it 
illuminates or explains the present and 
predicts the shape of things to come. 


[Duty of Courts To Beware of Efforts 
To Defeat Injunctive Relief | 


When defendants are shown to have set- 
tled into a continuing practice or entered 
into a conspiracy violative of antitrust laws, 
courts will not assume that it has been 
abandoned without clear proof. Local 167 
v. Umited States, 291 U. S. 293, 298. It is 
the duty of the courts to beware of efforts 
to defeat injunctive relief by protestations 
of repentance and reform, especially when 
abandonment seems timed to anticipate suit, 
and there is probability of resumption. Cf. 
United States v. United States Steel Corp., 
251 U.S. 417, 445. 


[No Reason To Doubt the Genuineness 
of the Changed Attitude of 
Appellees| 


But we find not the slightest reason to 
doubt the genuineness, good faith or per- 
manence of the changed attitude and strat- 
egy of these defendant-appellees which 
took place in 1941. It occurred seven years 
before this suit was commenced and, so 
far as we are informed, before it was pre- 
dictable. It did not consist merely of pre- 
tensions or promises but was an overt and 
visible reversal of policy, carried out by 
extensive operations which have every ap- 
pearance of being permanent because wise 
and advantageous for the doctors. The 
record discloses no threat or probability of 
resumption of the abandoned warfare 
against prepaid medical service and the 
contract practice it entails. We agree with 
the trial court that conduct discontinued in 
1941 does not warrant the issuance of an 
injunction in 1949. Industrial Ass’n  v. 


United States, 268 U. S. 64, 84. 
[Court's Duty in Present Case] 


Appellees, in providing prepaid medical 
care, may engage in activities which violate 
the antitrust laws. They are now competi- 


* Judge Augustus Hand, ‘‘Trial Efficiency,’’ 
dealing with antitrust cases, CCH 1951 Antitrust 
Law Symposium, New York State Bar Assn., 
31-32. See also Sec. VIII, Procedure in Anti- 
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trust and Other Protracted Cases, a Report 
adopted September 26, 1951, by the Judicial: 
Conference of the United States. 
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tors in the field and restraints, if any are 
to be expected, will be in their methods of 
promotion and operation of their own pre- 
paid plan. Our duty is to inquire whether 
any restraints have been proved of a char- 
acter likely to continue if not enjoined. 


[Case Derived Its Support from the 
Abandoned Practices] 


Striking the events prior to 1941 out of 
the Government’s case, except for purposes 
of illustration or background information, 
little of substance is left. The case derived 
its coloration and support almost entirely 
from the abandoned practices. It would 
prolong this opinion beyond useful length, 
to review evidentiary details peculiar to this 
case. We mention what appear to be some 
highlights. 


[Evidence as to Expulsion Practice of 
One County Society] 


Only the Multnomah County Medical 
Society resorted to expulsions of doctors 
because of contract-practice activities, and 
there have been no expulsions for such 
cause since 1941. There were hints in the 
testimony that Multnomah was reviving 
the expulsion threat a short time before this 
action was commenced, but nothing came 
of it, and what that Society might do within 
the limits of its own membership does not 
necessarily indicate a joint venture or con- 
spiracy with other appellees. 


[Report of State Society Shows No 
Threat of Restriction] 


Some emphasis is placed on a report of a 
meeting of the House of Delegates of the 
State Society at which it was voted that 
the “private patient status” policy thereto- 
fore applied to private commercial hospital 
association contracts be extended to the 
industrial and railroad type of contracts. 
Any significance of this provision seems 
neutralized by another paragraph in the 
same report, which reads: 


“A receipt shall be furnished each 
patient at the time of each visit, as it is 
understood the [industrial and railroad 
plan] companies concerned will probably 
establish a program of reimbursement to 
the affected employees.” 


That does not strike us as a threat to re- 
strict the practice of industrial and railroad 
companies of reimbursing employees for 
medical expenses and we can not say that 
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any ambiguity was not properly resolved 
in appellee’s favor by the trial court. 


[Refusal To Accept Checks from 
Private Associations | 


The record contains a number of letters 
from doctors to private associations refus- 
ing to accept checks directly from them. 
Some base refusal on a policy of their local 
medical society, others are silent as to rea- 
sons. Some may be attributed to the writ- 
ers’ personal resistance to dealing directly 
with the private health associations, for 
it is clear that many doctors objected to. 
filling out the company forms and supplying 
details required by the associations, and 
preferred to confine themselves to direct 
dealing with the patient and leaving the 
patient to deal with the associations. Some 
writers may have mistaken or misunder- 
stood the policy of local associations. 
Others may have avoided disclosure of per- 
sonal opposition by the handy and imper- 
sonal excuse of association “policy.” The 
letters have some evidentiary value, but it 
is not compelling and, weighed against the 
other post-1941 evidence, does not satisfy 
us that the trial court’s findings are “clearly 
erroneous.” 


[No Concerted Refusal To Deal with 
Private Associations | 


Since no concerted refusal to deal with 
private health associations has been proved, 
we need not decide whether it would violate 
the antitrust laws. We might observe in 
passing, however, that there are ethical con- 
siderations where the historic direct rela- 
tionship between patient and physician is 
involved which are quite different than the 
usual considerations prevailing in ordinary 
commercial matters. This Court has recog- 
nized that forms of competition usual in the 
business world may be demoralizing to the 
ethical standards of a profession. Semler v. 
Oregon State Board of Dental Examuers, 
294 U. S. 608. 


[Evidence Disproving Conspiracy Too 
Persuasive—No Effective Boycott] 


Appellees’ evidence to disprove conspir- 
acy is not conclusive, is necessarily largely 
negative, but is too persuasive for us to 
say it was clear error to accept it. In 
1948, 1,210 of the 1,660 licensed physicians 
in Oregon were members of the Oregon 
State Medical Society, and between January 
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1, 1947, and June 30, 1948, 1,085 Oregon 
doctors billed and received payment directly 
from the Industrial Hospital Association, 
only one of the several private plans oper- 
ating in the State. Surely there was no 
effective boycott, and ineffectiveness, in 
view of the power over its members which 
the Government attributes to the Society, 
strongly suggests the lack of an attempt 
to boycott these private associations, A 
parade of local medical society members 
from all parts of the State, apparently repu- 
table, credible, and informed professional 
men, testified that their societies now have 
no policy of discrimination against private 
health associations, and that no attempts 
are made to prevent individual doctors from 
cooperating with them. Members of the 
governing councils of the State and Mult- 
nomah County Societies testified that since 
1940 there have been no suggestions in their 
meetings of attempts to prevent individual 
doctors from serving private associations 
The manager of Oregon Physicians Service 
testified that at none of the many meetings 
and conferences of local societies attended 
by him did he hear any proposal to pre- 
vent doctors from cooperation with pri- 
vate plans. 


[Trial Court's Refusal To Find Con- 
spwacy Not Clearly Erroneous} 


If the testimony of these many responsi- 
ble witnesses is given credit, no finding of 
conspiracy to restrain or monopolize this 
business could be sustained. Certainly we 
cannot say that the trial court’s refusal to 
find such a conspiracy was clearly erroneous. 


[Alleged Conspiracy To Restrain Com- 
petition Between Doctor-S ponsored 
Organizations} 


The other charge is that appellees con- 
spired to restrain competition between the 
several doctor-sponsored organizations within 
the State of Oregon. The charge here, as 
we understand it from paragraph 33 (i) of 
the complaint, 95 F. Supp., at 124, is that 
Oregon Physicians Service, the state-wide 
organization, and the county-medical-so- 
ciety-sponsored plans agreed not to com- 
pete with one another. Apparently if a 
county was provided with prepaid medical 
care by a local society, the state society 
would stay out, or if the county society 
wanted to inaugurate a local plan, the state 
society would withdraw from the area. 
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[Agreement Not To Compete Not an 
Unreasonable Restraint of Trade} 


This is not a situation where suppliers of 
commercial commodities divide territories 
and make reciprocal agreements to exploit 
only the allotted market, thereby depriving 
allocated communities of competition. This 
prepaid plan does not supply to, and its 
allocation does not withhold from, any com- 
munity medical service or facilities of any 
description. No matter what organization 
issues the certificate, it will be performed, 
in the main, by the local doctors. The 
certificate serves only to prepay their fees. 
The result, if the state association should 
enter into local competition with the county 
association, would be that the inhabitants 
could prepay medical services through either 
one of two medical society channels. There 
is not the least proof that duplicating 
sources of the prepaid certificates would 
make them cheaper, more available or would 
result in an improved service or have any 
beneficial effect on anybody. Through 
these nonprofit organizations the doctors 
of each locality, in practical effect, offer 
their services and hospitalization on a pre- 
paid basis instead of on the usual cash fee 
or credit basis. To hold it illegal because 
they do not offer their services simultane- 
ously and in the same locality through both 
a state and a county organization would be 
to require them to compete with themselves 
in sale of certificates. Under the circum- 
stances proved here, we cannot regard the 
agreement by these nonprofit organizations 
not to compete as an unreasonable restraint 
of trade in violation of the Sherman Act. 


[Trial Court Finds Sale of Medical 
Services Not Trade or Commerce} 


With regard to this charge, the coum 


found, 


“The sale of medical services, by Doc- 
tor Sponsored Organizations, as con- 
ducted within the State of Oregon, is 
not trade or commerce within the mean- 
ing of Section 1 of the Sherman Anti- 
Trust Law, nor is it commerce within the 
meaning of the constitutional grant of 
power to Congress ‘To regulate Com- 
merce . . . among the several States.’ ” 
95 F. Supp., at 118. 


If that finding in both aspects is not to be 
overturned as clearly erroneous, it, of 
course, disposes of this charge, for if there 
was no restraint of interstate commerce, 
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the conduct charged does not fall within the 
prohibitions of the Sherman Act. 


[Activities Are Wholly Intrastate] 


Almost everything pointed to in the rec- 
ord by the Government as evidence that 
interstate commerce is involved in this case 
relates to across-state-line activities of the 
private associations. It is not proven, how- 
ever, to be adversely affected by any alloca- 
tion of territories by doctor-sponsored plans. 
So far as any evidence brought to our at- 
tention discloses, the activities of the latter 
are wholly intrastate. The Gov:rnment did 
show that Oregon Physicians Service made 
a number of payments to out-of-state doc- 
tors and hospitals, presumably for treatment 
of policyholders who happened to remove 
or temporarily to be away from Oregon 
when need for service arose. These were, 
however, few, sporadic and incidental. Cf. 
Industrial Assn. v. United States, supra, at 84. 


[American Medical Association Case 
Distinguished] 


American Medical Assn. v. United States, 
317 U. S. 519 does not stand for the propo- 
sition that furnishing of prepaid medical 
care on a local plane is interstate commerce. 
That was a prosecution under $3 of the 
Sherman Act of a conspiracy to restrain 
trade or commerce in the District of Colum- 
bia. Interstate commerce was not necessary 
to the operation of the statute there. 


[Government Has Not Clearly Proved 
Its Charges} 


We conclude that the Government has not 
clearly proved its charges. Certainly the 
Court’s findings are not clearly erroneous. 


“A finding is ‘clearly erroneous’ when 
although there is evidence to support it, 
the reviewing court on the entire evidence 


Cited 1952 Trade Cases 
Hawkins v. State of California Board of Equalization 


67,455 


is left with a definite and firm conviction 
that a mistake has been committed.” 


United States v. United States Gypsum Co. 
[1948-1949 TrapE Cases J 62,226], 333 U. S. 
364, 395. The Government’s contentions 
have been plausibly and earnestly argued 
but the record does not leave us with any 
“definite and firm conviction that a mistake 
has been committed.” 


(“Sagacity of the Trial Judge’| 


As was aptly stated by the New York 
Court of Appeals, although in a case of a 
rather different substantive nature: 

“Face to face with living witnesses the 

original trier of the facts holds a position 

of advantage from which appellate judges 
are excluded. In doubtful cases the exer- 
cise of his power of observation often 
proves the most accurate method of as- 
certaining the truth. How can we 
say the judge is wrong? We never saw 
the witnesses... . To the sophistication 
and sagacity of the trial judge the law 
confides the duty of appraisal.” Boyd v. 
Boyd, 252 N. Y. 422, 429. 


[Afirmance Without Prejudice to 
Future Suit] 


Aftiirmance is, of course, without prejudice 
to future suit if practices in conduct of the 
Oregon Physicians Service or the county 
services, whether or not involved in the 
present action, shall threaten or constitute 
violation of the antitrust laws. Cf. United 
States v. Reading Co., 226 U. S. 324, 373. 


[Judgment Affirmed] 


Judgment affirmed. 

Mr. Justice BLACK is of opinion that the 
judgment below is clearly erroneous and 
should be reversed. 

Mr. JusticE CLarK took no part in the 
consideration or decision of this case. 
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In the Superior Court of the State of California in and for the County of San Joaquin. 


No. 47841. Dept. 1. Dated April 14, 1952. 


California Fair Trade Act 


Enforcement of Liquor Fair Trade Law Against Non-Signer—State Agency—Appli- 
cability of Rule Against Enforcement of Fair-Trade Prices as to Non-Signers Where 
Interstate Commerce Is Involved.—A state board, authorized to enforce the liquor con- 
trol laws of a state, has the authority to revoke the license of a beer licensee who has sold 
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beer below the fair-trade price in violation of the non-signer provision of the state liquor 
control laws. The rule under the general fair trade laws that non-signers cannot be forced 
to sell at fair-trade prices where interstate commerce is involved is not applicable to the 
non-signer provision of the liquor fair trade law because the 21st Amendment to the 
United States Constitution gives to the states the full and complete power over liquor 


traffic. 


See the Sherman Act annotations, Vol. 1, § 1250.136; State Laws annotations, Vol. 2, 


] 8064.97. 


For the plaintiff: Blewett, Blewett, Macey and Garretson, Stockton, Cal. 


For the defendant: Fred N. Howser, Attorney General of State of California; E. G. 
Funke, Deputy Attorney General; and Willard A. Shank; Sacramento, Cal. 


For a prior opinion of the Superior Court of San Joaquin County, State of California, 


see 1950-1951 Trade Cases {] 62,758. 


Memorandum Opinion and Order 
Denying Writ 


| Schwegmann Decision Not Applicable to 
Liquor Fair Trade Law| 


Dunne, Judge, Superior Court [Jn full 
text]: This case was reopened on peti- 
tioner’s motion based on the contention that 
the decision in the case of Schwegmann 
Brothers v. Calvert Distillers Corporation 
{1950-1951 TrapE Cases § 62,823], 71 Su- 
preme Court, 745, rendered May 21, 1951, 
invalidating the non-signer provisions in 
State Fair Trade Acts, was applicable to 
the facts of this case. I have read the very 
able briefs and regret that I am unable to 
subscribe to this view, for it seems to me 
that since the 21st Amendment to the Fed- 
eral Constitution the United States Supreme 
Court has in numerous cases confirmed full 
and complete power in the various states 
over the liquor traffic. These decisions may 
be epitomized by the language of Justice 
Frankfurter in Frankfort Distillers v. United 
States [1944-1945 Trape Cases { 57,338], 324 
U.S. 293 as follows: 


“As a matter of constitutional law, the 
result of the Twenty-first Amendment is 
that a State may erect any barrier it 
pleases to the entry of intoxicating 
liquors. Its barrier may be low, high, or 
insurmountable. Of course, if a State 
chooses not to exercise the power given it 
by the Twenty-first Amendment and to con- 
tinue to treat intoxicating liquors like other 
articles, the operation of the Commerce 
Clause continues. Since the Commerce 
Clause is subordinate to the exercise of 
State power under the Twenty-first 
Amendment, the Sherman Law, deriving 
its authority from the Commerce Clause, 
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can have no greater potency than the 
Commerce Clause itself. It must equally 
yield to state power drawn from the 
Twenty-first Amendment. And so, the 
validity of a charge under the Sherman 
Law relating to intoxicating liquors de- 
pends upon the utilization by a State of 
its constitutional power under the Twenty- 
first Amendment. Jf a state for tts own 
sufficient reasons deems it a desirable policy 
to standardize the price of liquor within its 
borders either by a direct price-fixing 
statute or by permissive sanction of such 
price-fixing in order to discourage the 
temptations of cheap liquor due to cut- 
throat competition, the Twenty-first Amend- 
ment gives it that power and the Commerce 
Clause does not gainsay it.” 


Moreover, the Schwegmann Brothers case 
was a private action in which the State’s 
authority was not involved, and in addition 
thereto the case was concerned solely with 
an interpretation of the Miller-Tydings Act 
and the Sherman Act, and what effect its 
provisions might have on interstate com- 
merce. 


[Legislature and Board Acted Within 
Their Jurisdiction| 


Much of plaintiff's brief is composed of a 
reiteration of points and authorities already 
considered and passed on. I have, never- 
theless, re-examined them and while the 
matter is not entirely free from doubt, I 
still feel that the Legislature and the Board 
acted within their jurisdiction in applying 
the fair-trade concept to the beer traffic 
and that the Board is within its jurisdiction 
in requiring a licensee to observe such 
prices. 
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[Regulation of Liquor Traffic a 
Legislative Question] 


There is universal agreement on the 
proposKion that the liquor traffic must be 
regulated and controlled but a great diver- 
sity of opinion on just how this should be 
accomplished. Experience would seem to 
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[No Compulsion in Beer Fair Trade| 


In this connection it should be noted that 
the regulations in question have none of 
the compulsory features contained in prac- 
tically all liquor regulatory statutes. The 
brewer is not compelled to fair trade his 
beer under 55.6, nor is the licensee forced to 


buy beer fair-traded under this Section. In 
fact, if 1 am correctly informed only five 
brewers have filed contracts under 55.6. 
There being no compulsion on either side 
it is difficult for me to perceive how the rule 
is unreasonable or unconstitutional. 


[Writ Denied] 


For the reasons heretofore stated the 
writ is again denied. This denial does not 
include an approval of the penalty which 
on the facts appears to me somewhat drastic. 


indicate that there is no satisfactory answer 
to this problem, especially where the system 
permits each person unlimited privileges of 
consumption, but how it should be done is 
purely a legislative and not a judicial ques- 
tion and as Judge Learned Hand once 
stated 


“It is enough if the standard chosen 
works well on the whole; legislation is 
inevitably a more or less rough process 
and need aim at no more than average 
success.” 


[| 67,266] The Balian Ice Cream Co., Inc., et al. v. Arden Farms Co., et al. 


In the United States District Court for the Southern District of California, Central 
Division. No. 12434-Y. Dated April 29, 1952. 


Clayton Antitrust Act, Robinson-Patman Price Discrimination 
Act, and Sherman Antitrust Act 


Suit for Civil Damages—Local Price Reduction—Justification by Economic and Busi- 
ness Considerations—Injury to Competitors—In an action brought by ice cream manu- 
facturers, charging that a corporation and its subsidiaries reduced the wholesale price of its 
ice cream in one locality and not in others in violation of Sections 1 and 2 of the Sherman 
Antitrust Act, Sections 2 and 3 of the Clayton Antitrust Act, as amended, and Section 3 
of the Robinson-Patman Price Discrimination Act, a judgment is rendered for the defend- 
ants because the price reduction was justified by business and economic considerations of 
the type which would govern reasonable persons confronted with diminishing sales in an 
endeavor to keep customers and to gain others. The price reduction was long in contempla- 
tion; it bore a realistic relation to previous changes by others in the field; and it corresponded 
to factors relating to cost of production and demand for the article, which, after long 
and mature consideration, called for a reduction. ‘These are legitimate criteria for a legal 
price reduction. A price reduction, not having as its purpose the destruction of a competi- 
tor or the monopolization of trade or commerce, but made in good faith to meet competition 
in the field, is not illegal. Therefore, any injury to competitors is not actionable. 


See the Sherman Act annotations, Vol. 1, f 1210.501, 1220.402; Clayton Act annotations, 
Vol. 1, § 2023; Robinson-Patman Act annotations, Vol. 1, { 2212.300, 2213.25, 2219.05, 2219.25. 


Suit for Civil Damages—Alleged Antitrust Violations by a Corporation Dealing with 
Its Subsidiaries—Action Maintainable Antitrust suits for civil damages, concerning acts 
not between a group of corporations which are strangers to one another but acts of a 
parent corporation and its subsidiaries, are maintainable only because the United States 
Supreme Court has held that a corporation dealing with its subsidiaries may be guilty of 
violations of the antitrust laws. 

See the Sherman Act annotations, Vol. 1, §/1210.501, 1220.101, 1220.402; Clayton Act 
annotations, Vol. 1, { 2023; Robinson-Patman Act annotations, Vol. 1, § 2213.30, 2219.25. 


Suit for Civil Damages—Local Price Reduction—Interstate Commerce.—A local price 
reduction is held to affect interstate commerce, whether the matter be considered under the 
Sherman Antitrust Act and the Clayton Antitrust Act or under the Robinson-Patman Price 
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Discrimination Act. Although the plaintiffs are not engaged in interstate commierce, the 
local price reduction would burden interstate commerce by maintaining higher prices in 
out-of-state areas in which the defendant’s products are sold. Where there is some evidence 
of sales across state lines and also evidence of interstate shipments of defendant’s equip- 
ment and products to agents, affiliates, and subsidiaries, the minimal requirements of the 


above Acts are satisfied. 


See the Sherman Act annotations, Vol. 1, § 1021.539; Clayton Act annotations, Vol. 1, 
{ 2023.38; Robinson-Patman Act annotations, Vol. 1,  2212.625, 2219.30. 


California Cartwright Act 
State Laws—Price Reduction—Exercise of Business Judgment.—Assuming the Cart- 
wright Act condemns a reduction of price and assuming a federal court has jurisdiction 
over a cause of action under that Act, a local price reduction found to be a valid exercise 
of business judgment in a competitive field would not constitute a violation of the Act. 


See the State Laws annotations, Vol. 2, J 8075. 


For the plaintiffs: 


Sheppard, Mullin, Richter and Balthis, by Gordon F. Hampton 


and Richard B. Hoegh, Los Angeles, California. 


For the defendants: 


Cosgrove, Cramer, Diether and Rindge, by Leonard A. Diether 


and Jesse R. O’Malley, Los Angeles, California; Gibson, Dunn and Crutcher, by Henry 
F. Prince and Julian O. von Kalinowski, Los Angeles, California. 


For a prior opinion of the U. S. District Court, Southern District of California, Central 


Division, see 1950-1951 Trade Cases {] 62,742. 
Opinion 
[Defendants Price Reduction the Issue | 


YANKWICH, Chief Judge [Jn full text]: Be- 
fore me are fifteen actions brought by vari- 
ous plaintiffs’, ice cream manufacturers, 
against a group of defendants. Originally 
the complaints were directed against certain 
corporate and individual defendants,—who 
were the officers and directors of the cor- 
porations. At the conclusion of the plain- 
tiffs’ case the court dismissed the cases as 
to the individual defendants. The cases 
then proceeded against nine corporation de- 
fendants, all of which are wholly owned 
subsidiaries of Arden Farms Co., a corpora- 
tion. The litigation has been the subject of 
two prior opinions by the writer.’ In these 
opinions, the chief facts underlying the cases 
are given. The proof at the trial narrowed 
the issue to one single act of the defendants 
on which the claims under the various feder- 
al and state statutes were based,—namely, 
the drastic reduction by the defendants of 
the wholesale price of ice cream in the Los 
Angeles area on November 21, 1949. 


[Price Reduction Not Applicable 
in Other States] 


The reduction was to $1.06 per gallon for 
the wholesale base price of “Flavor Fresh” 


ice cream from $1.44 per gallon. The re- 
duction did not apply to other states in 
which it was alleged these products were 
sold, such as Arizona, Oregon, Washington, 
Idaho and Montana. Other monopolistic 
practices were alleged in the complaint in 
this and the other cases,— such as misuse 
of patented products, unlawful discounts and 
the like. They need not concern us, as the 
entire case was built around the price re- 
duction. On it, in the cause in which this 
Opinion is written, were based seven claims 
or causes of action. 


[Seven Cattses of Action] 


The first is based on Section 1 of the 
Sherman Antitrust Act,’ and alleges that the 
defendants combined to monopolize trade by 
selling and distributing ice cream in the 
Los Angeles area at reduced prices for the 
purpose of eliminating competition. 


A second cause of action under Section 2 
of the Sherman Act* charges an attempt to 
monopolize trade and inter-state commerce 
by selling ice cream in Los Angeles at prices 
lower than sold in places in the adjoining 
states already mentioned. 


A third cause of action restates the same 
facts as a violation of Section 3 of the Clay- 


1 Balian Ice Cream Co., Inc. v. Arden Farms 
Co., et al., 1950, D. C. Cal. [1950-1951 TRADE 
CASES { 62,742], 94 F. Supp. 796; F. and A. 
Ice Cream Co, v. Arden Farms Co., et al., 1951, 
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D. C. Cal. [1950-1951 TRADE CASES f 62,848], 
98 F. Supp. 180. 
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ton Act* by exclusive requirement agree- 
ments aimed at lessening competition. 
Another cause of action is grounded on 
Section 1 of the Robinson-Patman Act.® It 
alleges discrimination in price between cus- 
tomers in the Los Angeles area and those 
in the localities above mentioned. Another 
cause of action is under Section 3 of the 
Robinson-Patman Act and charges the sale 
of ice cream at unreasonably low prices.® 


A final cause of action is based on the 
California Cartwright Act.? It charges a 
combination, (a) to create and carry out 
restrictions in trade and commerce, (b) to 
reduce the price of ice cream, and (c) to 
prevent competition in ice cream and kin- 
dred products. 


[Plaintiffs Seek Damages] 


Damages are asked in the present case in 
the sum of $72,934.35 with demand to treble 
the amount as to the causes of action aris- 
ing under the Sherman, Clayton and Robin- 
son-Patman Acts and to double it under the 
State Act. 


I 


SOME OF THE LEGAL PROBLEMS 
INVOLVED 


[Actions Involve Acts of a Parent Corporation 
and Its Subsidiaries] 


These actions are unique in that they con- 
cern acts not between a group of corpora- 
tions which are strangers to one another 
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but acts of a parent corporation and its sub- 
sidiaries—wholly owned and controlled by 
it. They are maintainable only because the 
Supreme Court in some very recent cases 
has held that a corporation dealing with its 
subsidiaries may be guilty of violations of 
the antitrust statutes.® 


[Philosophy Behind Antitrust Laws] 


The philosophy behind the Antitrust 
Laws has been discussed in detail by the 
writer in the prior opinions in these cases. 
Their aim is: 

“to suppress combinations to restrain 


competition and attempts to monopolize 
by individuals and corporations.’ 


In this manner they seek to maintain the 
freedom of commerce between the states.” 


The Sherman Act condemns certain prac- 
tices and their results. The Clayton Act 
seeks to reach contracts aiming at the result. 
The Robinson-Patman Act prohibits certain 
specific discriminatory practices. Price dis- 
crimination, which restrains trade or com- 
merce, or attempts to eliminate competition 
is a violation of the Sherman Act,“ and 
contracts aiming to achieve this result do: 
violence to the Clayton Act.” Concededly, 
price discrimination, predatory in nature, is 
an accepted method of destroying competi- 
tors.” 

Price discrimination is also condemned by 
Section 1 of the Robinson-Patman Act, ex- 
cept when made in good faith to meet a 


SOM i oe es eC. LA, 

SAS VUES: CAs; Secs i3, 

e15 UU. S. CG A, Sec. 13a, ‘This: cause, ox 
action is fully described in the writer’s opinion 
in F. and A. Ice Cream Co. v. Arden Farms 
Co., Supra. 

7 California Business and Professions Code, 
Secs. 16700-16758. 

8 Kiefer-Stewart Co. v. Joseph EH. Seagram & 
Sons, 1951 [1950-1951 TRADE CASES f 62,737], 
340 U. S. 211, 215; Timkin Roller Bearing Co. 
v. United States 1951 [1950-1951 TRADE CASES 
J 62,837], 341 U. S. 593, 598-599. 

9 Parker v. Brown, 1943, 317 U. S. 341, 351. 

10See cases cited in Notes 18 to 21, Balian 
Ice Cream Co., Inc. v. Arden Farms Co., supra. 

1 Standard Oil Company v. United States, 
1911, 221 U. S. 1; United States v. American 
robacco= Cos, 1919, 221 Ui S271064 “All price 
fixing is illegal. United States v. Trenton Pot- 
teries Company, 1927, 273 U. S. 392, 396-400; 
United States v. Socony-Vacuum Co., 1940, 310 
U. S. 150; United States v. Masonite Corporation, 
1942, 316 U. S. 265, 274; Schwegmann Bros. v. 
Calvert Corp., 1951 [1950-1951 TRADE CASES 
{ 62,823], 341 U.S. 384, 386. 

122 Porto Rican American Tobacco Co. v. Amer- 
ican Tobacco Co., 1929, 2 Cir., 30 F. (2d) 234; 
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H. B. Mueller & Co. v. Federal Trade Commis- 
sion, 1944 [1944-1945 TRADE CASES f 57,231], 
6 Cir., 142 F. (2d) 511; Moore v. Mead Service 
Co., 1951 [1950-1951 TRADE CASES jf 62,876], 
10 Cir., 190 F. (2d) 540. 

The Clayton Act does not compel a one-price’ 
policy. 

“But the Clayton Act, 38 Stat. 730, singled 
out two practices for special treatment, price 
discrimination and exclusive dealing and other 
typing agreements. Section 2 forbids discrimi- 
nations in price not. based upon differences in 
grade, quality, quantity, or cost of transpor- 
tation which substantially lessen competition 
or tend to create a monopoly in any line of 
commerce. The section outlaws unfair dis- 
criminations which substantially lessen compe- 
tition or lead to monopoly. It does not compel 
a one-price sales policy. It does not forbid 
sales below cost in the absence of discrimina- 
tion.’’ (Biddle Purchasing Co. v. Federal Trade 
Commission, 1938, 2 Cir., 96 F. (2d) 687, 390) 
(Italics added). 

13 United States v. Aluminum Co. of America 
[1944-1945 TRADE CASES { 57,342] 1945, 2 Cir., 
148 F. (2d) 416, 436-437. 
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competitor’s low prices, as provided in Sec- 
tion 2b of the Act.* And sales made at un- 
reasonably low prices are distinctly forbid- 
den by Section 3 of the Robinson-Patman 
Act,” when made for the purpose of destroy- 
ing competition or eliminating a competitor. 
As stated in one of the prior opinions,” two 
conditions must concur before prices may 
be condemned under this section of the Act: 
(a) the prices must be found to be unrea- 
sonably low, and (b) they must be found 
to have been established with the design and 
purpose to destroy competition. 


[Was the Price Reduction Justified ? | 


The California Cartwright Act specifically 
prohibits restrictions in trade and com- 
merce.’ Without considering, now, whether 
the statute, as it now reads, prohibits re- 
duction as well as increase of prices of mer- 
chandise,* we may assume that whatever 
constitutes a violation of the Sherman and 
Clayton Acts, if done by a person engaged 
in interstate commerce, in the course of 
such commerce, would be a violation of the 
state law, if done in local commerce. As we 
are dealing with a single act,—the price re- 
duction put into effect on November 21, 1949, 
—the problem, in the last analysis, reduces 
itself to what I stated it to be towards the 
conclusion of the argument: Was the price 
reduction justified by business and economic 
considerations of the type which would 
govern reasonable persons, confronted with 
diminishing sales in an endeavor to keep 
their customers or gain others? 


II 
THE MEANING OF COMPETITION 
[Competition and What It Entails] 


The answer to this question requires us 
to consider the problem of competition and 
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what it entails. When we do this, we must 
bear in mind that the aim of all antitrust stat- 
utes, from their very inception, and the aim 
of the state statutes which have followed 
them, was to prevent monopoly by fostering 
competition. Too often, at the present time, 
especially in actions instituted by individuals 
to recover treble damages, the contrary aim 
of the various state “Fair Trade” Acts is 
attempted to be injected into antitrust litiga- 
tion. It has no place there. For, as a recent 
writer has stated, the object of the states 
and of some of the Federal Regulatory 
Commissions, stch as the Federal Trade 
Commission, seems to be to establish a 
“Soft” competition —a competition that does 
not hurt much.* 


The House Committee on the Judiciary, 
in one of its recent reports, has given the 
answer to this contention: 


“In any competitive economy we can- 
not avoid injury to some of the competi- 
tors. The law does not, and under the free 
enterprise system it cannot, guarantee bust- 
nessmen against loss. That businessmen 
lose money or even go bankrupt does not 
necessarily mean that competition has been 
injured—We cannot guarantee competitors 
against all injury, This can only be ac- 
complished by prohibiting competition.” ” 
(Emphasis added) © 


It is of the essence of competition that it 


must, of necessity, injure others. For, as a 
three-judge court once wrote: 


“Competition is, in its very essence, a 
contest for trade.” ” 


[Price Reduction in Itself Not Illegal] 


In such contest, differences in (a) the quality 
of goods offered, and (b) their prices are 
accepted means of competition. Reputable 
concerns constantly advertise, “We will not 
be knowingly undersold.” ° And no case 


af 15 WiSr GAS. Sechal3(apieandar (bs 
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6H, and A. Ice Cream Co. v. Arden Farms 
Co., supra, p. 189. 

17 California Business and Professions Code, 
Sec. 16720 (a). 

48 California Business and Professions Code, 
Sec. 16720 (b). 

12 Wm. Simon, ‘“‘Price Discrimination to Meet 
Competition,’’ The University of Illinois Law 
Forum, Vol. 1950, No. 4, p. 575, 581. 

*0H. R. Rep. No. 1422, 81st Cong., 1st Sess. 
5, 6 (1949). 

*t United States v. Standard Oil Co. of New 
Jersey, 1931, EH. D. Mo., 47 Ev (2d) 288, 297. 
The entire passage is worth quoting as it 
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emphasizes the fact that loss to some is implicit 
in, and of the essence of, a competitive-economy. 
“Competition is the antithesis of monopoly. 
In a sense, any elimination of competition is 
a movement in the general direction of monop- 
oly. But competition is, in its very essence, 
a contest for trade, and any progress or victory 
in such contest must lessen competition. Com- 
petition must always bear in itself the seed of 
its own alteration or even destruction. Success 
is @ usual incentive to business effort, and is, 
of itself, commendable. It is only when this 
lessening is with an unlawful purpose or by 
unlawful means, or when it proceeds to the 
point where it is or is threatening to become 
a menace to the public, that it is declared 
unlawful.’’ United States v. Standard Oil of 
New Jersey, supra, p. 297) (Italics added). 
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exists in which the courts have held that a 
price reduction, in itself, not having as its 
purpose the destruction of a competitor or 
the monopolization of trade or commerce, 
but made to meet competition in the field 
or to retain trade or custom or to gain new 
custom, is tllegal as such. 


[Right To Reduce Price—Right To Compete] 


The writer already quoted has summed up 
the problem as it relates to the Robinson- 
Patman Act in a manner which may well 
be applied to price reduction envisaged 
under any of the acts under consideration: 


“The right of a seller to lower his price 
in good faith to meet the equally low 
price of a competitor in the sale of goods 
of like grade and quality is m reality the 
right to compete. For to deny a seller the 
right to meet his competitor’s lower price 
to his customer is in effect to deny him 
the right to compete with that competitor. 
A 1941 report of the Federal Trade Com- 
mission, to a Congressional Committee, 
iS_ingpart: 

““The right of self defense against com- 
petitive price attacks is as vital in a com- 
petitive economy as the right of self defense 
against personal attack’”*” (Emphasis 
added) 


[The Standard Oil Case] 


We are fortunate in having a very recent de- 
cision of the Supreme Court which, in inter- 
preting the meaning of the good faith clause 
in Section 2b of the Robinson-Patman Act,” 
insists, against the contrary contention of the 
Federal Trade Commission, that if good 
faith exists in establishing a price reduction, 
it matters not, how much the competitor 1s 
hurt.>* In holding that a price differential 
made in good faith to meet a lawful and 
equally low price of a competitor is a com- 
plete defense to a charge of price discrimi- 
nation, Mr. Justice Burton, writing for the 
majority of the court, insists that, without 
the right to reduce prices to meet competi- 
tion, competition itself would disappear. 


[Price Reduction—Choice of Policy for 
Seller] 


We quote this rather lengthy passage in 
full because it is a complete answer to some 
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of the arguments which have been advanced 
in this case: 


“The heart of our national economic 
policy long has been faith in the value of 
competition. In the Sherman and Clayton 
Acts, as well as in the Robinson-Patman 
Act, ‘Congress was dealing with competi- 
tion, which it sought to protect, and 
monopoly, which it sought to prevent.’ 
Staley Mfg. Co. v. Federal Trade Comm'n, 
135 F. 2d 453, 455. We need not now 
reconcile, in its entirety, the economic 
theory which underlies the Robinson- 
Patman Act with that of the Sherman 
and Clayton Acts. It is enough to say 
that Congress did not seek by the Robin- 
son-Patman Act either to abolish competition 
or so radically to curtail it that a seller 
would have no substantial right of self- 
defense against a price raid by a competitor. 
For example, if a large customer requests 
his seller to meet a temptingly lower price 
offered to him by one of his seller’s com- 
petitors, the seller may well find it essen- 
tial, as a matter of business survival, to 
meet that price rather than to lose the 
customer. Jt might be that this customer is 
the seller’s only available market for the 
major portion of the seller's product, and 
that the loss of this customer would result 
in forcing a much higher unit cost and higher 
sales price upon the seller’s other customers. 
There is nothing to show a congressional 
purpose, in such a situation, to compel 
the seller to choose only between ruin- 
ously cutting its prices to all its customers 
to match the price offered to one, or re- 
fusing to meet the competition and then 
ruinously raising its prices to its remain- 
ing customers to cover increased unit 
costs.” * (Emphasis added) 


It is implicit in the language just quoted 
that in reducing his price to meet competi- 
tion, the seller has a choice of policy. (a) 
Tf it involves a particular customer, he may, 
in an endeavor to keep him, underbid the 
price. (b) If it involves several customers 
in an area, he may reduce the price to his 
customers within the area. (c) If he is con- 
fronted, as were the defendants in this case, 
by various competitors, each of whom, in 
his own way, offered what are euphemisti- 
cally known in the trade as “inducements”, 
—by which are meant gratuities, rebates in 
kind, and other “deviations” from listed 
prices, to the same or to different customers, 
—he is justified in taking what the Supreme 


22 Wm. Simon, ‘‘Price Discrimination to Meet 
Competition,’ The University of Illinois Law 
Forum, Vol. 1950, No. 4, p. 575, 576-577. 

Be SUG se aa Sec, 1a CD). 
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Commission, 1951 [1950-1951 TRADE CASES 
J 62,746], 340 U. S. 231, 246. 

2 Standard Oil Company v. Federal Trade 
Commission, supra, p. 240. 
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Court, in the case just cited, considered an 
extreme measure, i.e., to reduce his prices 
in the whole locality. In this manner, a 
price set-up full of discrimination, which his 
competitors seek to freeze, is turned into 
a general reduction. Equality thus succeeds 
discrimination. 

I know of no principle of law which con- 
demns such act. To the contrary, reason 
and good sense warrant the conclusion that 
such course is sound legally, as well as 
economically. Otherwise, under the guise 
of fighting monopolistic practices, we would 
be sanctioning them by perpetuating partial 
discrimination. 


III 
AMEGD TA Ciss PRIS IU LCA @IN) 
{Nature of Evidence Relied Upon] 


The views just expressed call for an out- 
line of the facts in the case. Significantly, 
in this case, unlike other cases, the plain- 
tiffs did not rely on anyone who “sat in” 
when the conspiracy “was born.” They re- 
lied only on certain admissions made by of- 
ficers of the defendants and statements 
contained in office memoranda and corre- 
spondence between the various officers and 
the corporations. The only statements 
which are alleged to be indicative of any 
“design” are so weak that even counsel for 
the plaintiff, in the argument, doubted that 
much value could be placed on them. 


[Conversations with Defendants] 


Guy C. Primmer, President of one of the 
plaintiff companies, and a former employee 
of Arden, reported the following conversa- 
tion with J. Frank Holt, Treasurer of Arden 
of Delaware, immediately following the 
Price cut: 


“Q Will you tell us what you said 
and what Mr. Holt said? 

“A Well, I said, ‘Frank, now look. I 
know and you know, we know how big 
Arden is, and how far-spread it is, and 
what the effect of this price cut means 
ed the market. What is the purpose in 
this?’ 

“Q) What did Mr. Holt say? 

“A Well, Frank says, ‘Guy, we are 
going to take all the profit out of ice cream? 

“Q And did you reply to that? 

“A Yes, I did. I said, ‘Well, Frank, 
you fellows have got milk, you have got 
butter and eggs, and your market activi- 


ties.’ I said, ‘I am just in the ice cream 
business.” And I said, ‘Good Lord, those 
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prices are going to ruin us independent busi- 
ness men. 

“Q. Did Mr. Holt reply to that? 

“A Well, he said, ‘I’m sorry, Guy, 
and shrugged.” (Emphasis added) 


Primmer had a similar conversation with 
C. H. Weaver, an employee, but not an of- 
ficer of Arden: : 


“THE WITNESS: We were having 
a general discussion about our scores, and 
one thing and another, and the subject 
of the price cut the day before came up. 
And I said, ‘Buck’ everybody calls 
him Buck I said, ‘Buck, what is 
your company trying to do? Ruin us 
fellows? And he said, “Well, Guy, we’ve 
got $8,000.00 to spend and some of vou fel- 
lows are going to get hurt.’’ 

“QO BY MR. HAMPTON: Now, Mr. 
Primmer, did you have further conversa- 
tion with Mr. Weaver? 

“A Well, after that I changed it to 
something more pleasant, I mean.” (Em- 
phasis added) 


[Statements Consistent with Good Faith] 


These statements have little significance. 
They are consistent with good faith. They 
are indicative that the speaker thought that 
the company was strong enough to stand 
the cut. As indeed it was. 


The only real sequential narration of mo- 
tivation comes to us from the men who 
were responsible for the price cut and the 
contemporaneous memorials of their actions. 


A 
THE BACTS BE HEND Ss EEA Gaui@in 


[Summary of Testimony of Officer of 
Defendants] 


The pattern which the testimony of the 
officers of the defendants discloses is almost 
identical. 

In what follows, we give a summary 
(modified by references to Exhibits) as it 
appears from the testimony of John A. 
Tongue, who, when the price cut was put 
into effect, was the Treasurer of Arden 
of Delaware, and one of its vice-presidents. 
He was in charge of ice-cream operations, 
and particularly of the plant at Twenty- 
first Street in Los Angeles, and was a 
member of the Operating Committee which 
discussed operations, and was instrumental 
in putting into effect the price cut. Of the 
several corporations, only four actually en- 
gaged in manufacture and distribution of 
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ice cream, Arden Farms Co., an Arizona 
corporation, the Frigid Process Company, 
Inc., with a plant at Pasadena, the Ritz Ice 
Cream Corporation, and Arden Farms Co., 
a Delaware Corporation, to be referred to 
as Arden. 


The price reduction was admittedly put 
into effect on November 21, 1949, by the 
two distributing defendants, Arden and 
Frigid. As one in charge of ice-cream op- 
erations, Tongue was very familiar with 
what went on in the field. He had been in 
the ice-cream business since 1919. For a 
long time prior to 1949, the ice-cream busi- 
ness in the Los Angeles area had been very 
competitive. Every ice-cream company, 
large and small, was a competitor of Arden. 
This included all the plaintiffs, in addition 
to larger concerns like Carnation, Challenge, 
Golden State, Mountain Valley, Meadow 
Gold, and Swift. Companies which did busi- 
ness locally were not affected by a price 
offer in a small area. But, because Arden 
was competing in the whole area, they were 
affected by every local change. As the wit- 
ness explained: 

“One small company in Santa Monica 
might not be troubled with another com- 
peting ice-cream company in Long Beach, 
but Arden, being in both areas, would be 
affected by this type of competition.” 


They would have to establish selling condi- 
tions. These related not only to prices, but 
also to quality of package and article, and 
selling policy in all areas that would enable 
them to compete in the area. At times, they 
found it best to drop down locally to meet 
a local competitor’s situation. At others, 
they could not do so because they would 
have to maintain fairly well uniform com- 
petitive conditions all over. In addition to 
this, there were “captive creameries”,— 
creameries owned by large grocery chains 
or distributors which manufactured ice 
cream solely for them. The principal of 
these are Ralphs’, which serves the Ralphs 
Grocery stores; Lucerne Creamery and But- 
ter Association, which serves the Safeway 
Grocery chain; the District Ice-Cream 
Company, which serves its products to the 
Owl-Rexall and Whelan Drug Chains; Jer- 
sey Maid, a cooperative company owned by 
a number of market operators,—the Market 
Basket chain, the Fitzsimmons chain, the 
Thriftymart and Roberts Markets, Von’s 
Markets, Carty Bros. chain, and the Alex- 
ander Market; Golden Creme, an operation 
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of similar nature, owned by a group of 
thirty-two market owners who operate sev- 
enty-three stores and buy their ice cream 
and milk products from Golden Creme. 

In 1946 and 1947, there came into being 
a product known as the ‘Foster Freeze’, 
an ice-milk product, which spread rapidly 
through the establishment of stores where 
soft ice-milk was sold. Similar stores had 
existed before. But the Foster product 
seemed to have given impetus to their 
growth. 


[Efforts Made To Meet Competition— 
Decrease in Business] 


The factors in these developments were 
constantly under discussion by the Operat- 
ing Committee. Efforts were being made 
to meet the competitive condition by bring- 
ing out new items, increasing the advertis- 
ing and merchandising campaigns, and 
‘Snstilling more life” into their sales or- 
ganization. Arden brought out ‘Flavor 
Fresh” ice cream in both bulk and package 
quality and cartons, and “Diced Cream”,— 
a patented product, with great “enthusiasm 
and flourish”. But the loss of customers 
continued, and expressed itself both in num- 
ber of customers and in gallonage. 

A chart introduced in evidence is 
revealing in this respect. 

As of 1946, the percentage of ice-cream 
products of Arden and subsidiaries in gal- 
lons sold was 23 per cent of the total sold 
in the counties of Los Angeles, Orange, 
Riverside, San Bernardino, Santa Barbara 
and Ventura. In 1947, the percentage was 
22; in 1948 it was 20; in 1949, it was 18; 
and in 1950, it was 17. In gallonage, the 
drop was from seven million gallons in 1946, 
to a little over four million gallons in 1949. 
During the same period, the gallonage sold 
by the plaintiffs remained almost constant. 
It was 11 per cent in 1946, 11 per cent in 
1947, 13 per cent in 1948, 13 per cent in 
1949, and 13 per cent in 1950. 


Mey 


[Competitors Made Price Changes] 


Arden’s competitors made frequent changes 
in price. The representative of one of the 
larger concerns testified to at least eighteen 
instances of deviations from listed prices 
during a certain period in 1949. The gal- 
lonage affected was not disclosed. Many 
other similar deviations were made by other 
concerns, large and small. 
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[Price Lists Were Meaningless] 


To the writer, it is apparent that what 
we were confronted with was an industry 
in which, when it came to price, the pub- 
lished “price lists’ were meaningless be- 
cause each of them was subject to so-called 
“inducements”, i., variations in price, 
which affected certain types of business, 
and rebates, direct and indirect. Even the 
State law of California, which forbade the 
eiving to distributors of rent-free cabinets, 
was circumvented by allowing the rentals 
to accumulate. So long as the account was 
maintained, there was never a cancellation 
for failure to pay the rentals. 


[Court Asked To Freeze a Pattern of Price 
Discrimination] 


It was very revealing how each of the 
plaintiffs and those from other competitive 
companies which appeared, rationalized his 
own deviation. At the same time, they ex- 
pected that, except in these particular devia- 
tions, the price would be frozen. In this 
respect, the case is an unusual one. What 
we are, in reality, asked to do, under the guise 
of encouraging competition, ts to freeze a cer- 
tain pattern of price discrimination until the 
others in the industry get ready to make it 
more universal. 


The answer is that, as Arden covered 
the entire field, the problem, so far as they 
are concerned, must be approached from 
that angle. And the plaintiffs and other 
competitors of Arden cannot be heard to 
say that, although they made bids to public 
bodies and others below the minimum price 
established by Arden on its ice-cream prod- 
ucts before November 21, 1949, on Novem- 
ber 21st Arden was limited in its attempt 
to meet competition to reductions only 
within the narrow field established by them. 


[Cannot Segmentize a Market] 


For truth is, you cannot segmentize a 
market. This is especially true as to a con- 
cern which blankets a large geographical 
area. As to it, the reasonableness of the 
price cut must be determined by the impact 
which these individual price cuttings by the 
plaintiffs themselves and other competitors 
had on Arden’s custom, its desire to keep 
its old customers and gain new ones. 


[Defendants Reduce Prices] 


So, in 1948, when the new products did 
not seem to improve the condition, other 
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neasures began to be considered. One of 
the leading companies in the territory re- 
duced its price ten cents in one month, and 
five cents in the following month,—which 
put them down to where it was in actual 
price list, around twenty-four cents a gallon 
below Arden’s price. Arden then began to 
be very critically concerned with the situa- 
tion in the latter part of December of 1948 
and the first two months of 1949. The 
members of the Operating Committee 
agreed that the price lists in the industry 
were fallacious, unrealistic and that the only 
way to meet the situation was to reassay 
the price structure, make a reduction in the 
ice-cream price that would meet the situa- 
tion, and that if any diminution of business 
resulted, to make it up by curtailing costs. 
Advertising was cut by several hundred 
thousand dollars. Sales persons were laid 
off, and many other economies put into ef- 
fect coincidental with the price cut. 

The prices were actually put into effect 
on November 21, 1949. However, the new 
price list was completed on the 19th. There 
probably was some “leak” about it. For 
some of the competitors, including Chal- 
lenge, made reductions as of that date. 
These, in the main, were the considerations 
which led to the change. The business of 
Arden in the ice-cream market, at its best, 
even in 1946, when they produced twenty- 
three per cent of the gallonage, was such 
that even if it had gained the entire custom 
of the plaintiffs,—eleven per cent,—it still 
would not have gained the control of the 
market. As of 1950, when presumably the 
“monopolistic” effects would have been no- 
ticeable, Arden’s volume was down to sev- 
enteen per cent, to which, if all the thirteen 
per cent of business of the plaintiff had been 
added, there would have been a gallonage 
of thirty per cent,—only seven per cent 
above its maximum of 1946. As it is, all but 
one of the plaintiffs are still in business, 
and, as the record shows, their gallonage 
is the same as it has been for the last three 
years. The one plaintiff no longer in the 
business had a forced liquidation and sale 
to a competitor for reasons not connected 
with the price reduction. 


B 


THE CONTEMPORANEOUS 
MEMORIALS 


[Actions Preceding the Act in Dispute] 


In case of this character, the trier of facts 
is helped greatly by memorials of actions 
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long preceding the act in dispute. Made, as 
they are, in the regular course of business 
before any controversy arises, such memo- 
rials are not eloquent than later protesta- 
tions. In the Minutes of the Operating 
Committee, which was responsible for the 
recommendation to the company to make 
the cut in price, we find many references 
to the conditions to which Tongue and 
other officers of Arden testified. Thus, on 
January 3, 1949, and on January 24, 1949, 
the Minutes reflect the fact that the cash 
situation of the company was not so good 
as it had been the year before. On January 
24, 1949, there is a warning by Holt 


“that it looks as if 1949 is going to be a 
pretty tough year, and it will be necessary 
to treat a dollar with greater respect than 
we have at any time during the past 
decade.” (Emphasis added) 


On January 31st, we find a statement by 
Tongue to this effect: 


“Ice-cream prices are being reduced by 
some of our competitors. Challenge re- 
duced their price 10¢ per gallon about 6 
weeks ago and last Saturday, reduced prices 
another 5¢ which makes a total reduction 
of 15¢ per gallon. Prior to these reductions, 
their price was approximately 9¢ lower than 
ours which now puts them about 24¢ below 
us. Stated the ice-cream business is be- 
coming more competitive each day.” 
(Emphasis added) 


On March 28, 1949, we find the statement 
of Samuel H. Berch, now deceased, who 
occupied the position now occupied by 
Tongue: 


“We all know of the great inroads made 
in the ice-cream business by Foster Freeze 
stores. Stated he had been looking into 
the Softee machine and has used it on 
Diced Cream and it turns out a very out- 
standing product. He felt that if we can 
secure this machine, or a similar one, it 
would put our dealers in a position to 
compete with the soft ice cream now 
being sold by Foster and other stores. It 
was agreed Mr. Tongue should make 
every effort to arrange a meeting be- 
tween Mr. Barch and the Softee repre- 
sentatives.” (Emphasis added) 


[Competitive Situations Very Serious] 


Similar reports as to the competitive sit- 
uation throughout California were made, and 
that “ice cream selling prices were getting 
weaker and competition situations very 
serious,” at each of the meetings on June 13, 
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June 27, and July 25, and reports of losses 
of customers through price reductions by 
others were given. Significantly, on June 
13th, there was reported the loss of a Drive- 
In located at Fresno, California, which pur- 
chased 12,000 gallons per year. The account 
went to a competitor at ninety-five cents per 
gallon whereas Arden received $1.23 per 
gallon. They also lost two large drugstores 
in San Diego representing 15,000 gallons per 
year. 


[Price Reduction with Elimination of 
Unnecessary Expenses} 


Without more details, the Minutes tell the 
same tale which the reports to the members 
of the Committee from the men in the field 
had told before. And these also appear in 
the Minutes of October 17th, November 14, 
1949,—the Minutes of the last meetings be- 
fore the price cut was put into effect. On 
November 14th, the decision was reached. 
The Minutes gave this summary of con- 
ditions: 


“It was pointed out that we have dis- 
cussed this subject many times at our 
meetings and it appears that low selling 
prices of certain distributors have reached 
the point where immediate action should 
be taken. During the past week, discus- 
sions, including Messrs, Berch, Holt, 
Tongue, Williams and Lewis, were held 
and it was the opinion that there is only 
one way to remedy this situation and that is 
to prepare a new ice cream Selling schedule 
with lower prices nm order to compete with 
present conditions. This will require elimana- 
tion of all unnecessary expenses and 
personnel; reorganization of our sales de- 
partment and manufacturing department; 
and simplification of our line in order to 
bring all items of expenses to a minimum.” 
(Emphasis added) 


It will be noted that Arden expected that the 
lowering of the price would require elimina- 
tion of unnecessary expense, reduction of 
personnel, reorganization of sales and manu- 
facturing departments and simplification of 
the line in order to bring all items of ex- 
pense to a minimum. The hope to achieve 
the result was nurtured by the fact that the 
price costs for Arden involving the main 
items of expense,—butter fat, man-hour cost, 
serum solids,—began declining in 1949, and 
continued to decline until the middle of May 
1950. A parallel chart shows a similar de- 
cline in the averages selling price of all 
Arden’s products for the same period. 
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[The Original Question] 


So we come back to the question originally 
propounded: 


When a business concern is confronted 
with a set of economic conditions prevailing 
in a market, and, after long and mature 
consideration, decides upon a policy of price 
reduction, which, in its effect, was not so 
drastic as some of its competitors had offered 
in particular instances, should it be penalized 
because it decided to solve the problem by 
giving to all its customers the benefit of prices 
which tts competitors had given to special cus- 
tomers only? 


[Tests of Reasonableness Applied} 


The answer is obvious. In an industry shot 
through with favoritism, euphemistically 
called “inducements”, is a concern compelled 
to participate in the freezing of a partial 
discrimination when it affects its entire busi- 
ness under penalty of damages? There is no 
principle of law or polity that requires the 
Court to make itself the instrument of so 
grave an injustice. To repeat,—the object 
of the antitrust law is to encourage com- 
petition. Lawful price differentiation is a 
legitimate means for achieving the result. It 
becomes illegal only when it is tainted by the 
purpose of unreasonably restraining trade or 
commerce or attempting to destroy com- 
petition or a competitor, thus substantially 
lessening competition, or when it is so un- 
reasonable as to be condemned as a means 
of competition. The price reduction here has 
none of these stigmata. And if the tests of 
reasonableness, which the writer laid down 
in one of the prior opinions, be applied,” it 
is apparent that the price reduction here was 
(a) long in contemplation; (b) it bore a 
realistic relation to previous changes by 
others in the field, either in the locality or 
elsewhere; (c) it corresponded to factors 
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relating to cost of production and demand 
for the article and the continuous shrinkage 
of Arden’s custom,—all of which, after long 
and mature consideration, called for the 
reduction. These are legitimate criteria for 
legal price reduction.” 


IV 
SOME INCIDENTAL PROBLEMS 


Some incidental problems remain to be 
considered. 


A 


INTERSTATE COMMERCE 
INVOLVED 


| Requirements of Federal Antitrust Act 
Satisfied] 


The first is whether the facts in the case 
indicate that the reduction in price affected 
interstate commerce or was “in the course 
of commerce.” While the volume of inter- 
state commerce involved is not impressive, 
I believe that the price reduction was of 
a nature to affect interstate commerce, 
whether the matter be considered under the 
Sherman and Clayton Acts or under the 
Robinson-Patman Act, i.e., “engaged in com- 
merce’, and/or “in the course of commerce.” 


As the plaintiffs are not engaged in inter- 
state commerce, the effect of any price 
reduction, as to them would be local only. 
But the price reduction would burden inter- 
state commerce by maintaining higher prices 
for ice cream in out-of-state areas in which 
Arden’s products were sold. 


There is some evidence of such sales 
across state lines. There is also evidence of 
interstate shipments of equipment and prod- 
ucts to agents, affiliates and subsidiaries. 
These are sufficient to satisfy the minimal 
requirements of the Sherman, Clayton and 
Robinson-Patman Acts.* 


2H. and A. Ice Cream Co. v. Arden Farms 
Co., 1951, Dy Cs Cal, [1950-1951 TRADE CASES 
{ 62,848], 98 F. Supp. 180. 190. 

27 Pevely Dairy Co. v. United States [1948-1949 
TRADE CASES { 62,526], 1949, 8 Cir., 178 F. 
(24) 363, 367, 369. See, M. A. Adelman, ‘‘Effec- 
tive Competition and the Anti-Trust Laws,’’ 
1948, 61 Harv. Law Rev., pp. 1289, 1331; M. A. 
Adelman, “Integration and Anti-Trust Policy,’’ 
1949, 63 Harv. Law Rev., pp. 27, 39-41: Note, 
“Proof of Cost Differentiation Under the Robin- 
son-Patman Act,’’ 1952, 65 Harv. Law Rev. 
py Loy 

“But price cutting without more is not a 
violation of the Sherman Act. It is indeed a 
competitive practice which this record shows to 
have been common in the industry. It may 
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be used in violation of the Act. Thus it may 
be the instrument cf monopoly power to elimi- 
nate competitors or to bring them to their 
knees. But since it is not unlawful per se, 
facts and circumstances must be adduced to 
show that it was in purpose or effect employed 
as an instrument of monopoly power.’’ (Schine 
Chain Theatres, Inc. et al. v. United States, 
1948 [1948-1949 TRADE CASES f 62,245], 334 
U.S. 110, 120-121) (Italics added). 

* Standard Sanitary Manufacturing Company 
v. United States, 1912, 226 U. S. 20, 50-51: 
Local 167, International Brotherhood of Team- 
sters v. United States, 1934, 291 U. S. 293, 297: 
Stevens Co. v. Foster & Kleiser Co., 1940, 311 
U.S. 255, 260-261; United States v. Yellow Cab 
Co. [1946-1947 TRADE CASES 57,576], 1947, 
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B 
THE CARTWRIGHT ACT 


[Price Reduction Would Not Violate 
State Act] 


In view of the conclusion reached, it is 
really unnecessary to determine whether the 
Cartwright Act* condemns “reduction of 
price.” Nor is it necessary to determine 
whether, because some of the defendants are 
of the same citizenship exists as to the 
cause of action based on the Cartwright Act, 
so as to give this court jurisdiction of it.™ 

But giving to the plaintiffs the benefit of 
favorable assumptions as to both matters, 
the argument which precedes indicates that 
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the price reduction here involved was a 
valid exercise of business judgment in a 
competitive field,—and would not constitute 
a violation of the State Act. 


[Injury Flowing from Competition 
Not Actionable] 


If the plaintiffs suffered any injury, it is that 
which flows naturally and irrevocably from 
competition.” This is not actionable under any 
of the Federal and State statutes involved. 


[Judgment for Defendants] 


Judgment will, therefore, be for the de- 
fendants. 


[67,267] Steve Chorak and Emma M. Chorak v. RKO Radio Pictures, Inc., Warner 


Brothers Pictures Distributing Corporation, Twentieth Century-Fox Films Corporation, 
Columbia Pictures Corporation, Universal Film Exchanges, Inc., Loew’s Incorporated, 
Paramount Pictures, Inc., United Artists Corporation, Republic Pictures Corporation, 
Monogram Pictures, Inc., A. L. Sanborn, James Edwards, Jr., and Edwards Theatre 


Circuit, Inc. 


In the United States Court of Appeals for the Ninth Circuit. 


April 24, 1952. 


No. 13,041. Dated 


Appeal from the District Court of the United States for the Southern District of 


California, Central Division. 


332 U. S. 218, 229; United States v. Griffith, 
1948 [1948-1949 TRADE CASES f 62,246], 334 
U. S. 100, 106-107; Lorain Journal v. United 
States [1950-1951 TRADE CASES Jf 62,957], 1951, 
342 U. S. 143, 151-152; Porto Rican American 
Tobacco Co. v. American Tobacco Co., 1929, 
2 Cir., 30 F. (2d) 234, 236. 


Indicative of the limited interstate activity 
which suffices under the Sherman Act is the 
following summary of facts as to one of the 
defendants involved in Standard Sanitary Manu- 


facturing Company v. United States, supra, 
pp. 50-51: 
“It appears from the testimony that the 


company was a manufacturer and a jobber, 
manufacturing about one-half of what it sold. 
As a jobber it bought goods from other manu- 
facturers but it denies there was an agreement 
as to prices with such manufacturers. 


“The testimony as to the state or interstate 
character of its business is that it manufactures 
at Elizabeth, N. J., and buys also from other 
manufacturers and jobbers. It ships from there 
to its warehouses in New York, Worcester, 
Mass., and Brooklyn. The trade of its Wor- 
cester branch covers about two hundred miles 
around Worcester, its efforts being to localize 
its business. It is doubtful, it is testified, if 
the trade goes beyond Massachusetts, the trade 
there being circumscribed. Sales in Connecticut 
are made through the New York office from 
the ware-rooms. 
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“Tt is manifest that the Colwell Company 
was a party to the combination and was also 
engaged in interstate commerce. The fact that 
its trade was less general than that of the 
other manufacturers and jobbers does not take 
from it the character of an interstate trader.”’ 
(Italics added). 


22 California Business and Professions Code, 
Sec. 16701. 

20T am of the view that the 1909 Amendment 
effectively eliminated these words. See, Speegle 
v. Board of Fire Underwriters [1946-1947 TRADE 
CASES { 57,493], 1946, 29 C. (2d) 34, 48. 

S28 Win Oe A. wOeCamooe: 

“District Courts have jurisdiction if all the 
parties on the one side are of citizenship diverse 
to those on the other side.’? (Italics added). 
(Salem Trust Company v. Manufacturers’ Fi- 
nance Company, 1924, 264 U. S. 182, 188). 

Jurisdiction does not exist if one of the plain- 
tiffs and a defendant corporation are citizens 
of the same state. (Mitchell v. Maurer, 1934, 
293 U. S. 237, 242; Mathers & Mathers v. 
Urschel, 1935, 10 Cir., 74 F. (2d) 591, 592-593). 
All the remaining defendants, other than Arden, 
Diced Cream of America Co. and A-1 Ice Cream 
Co., are California corporations. The plaintiffs 
are either California corporations or individual 
residents of California. 

32 See, Bruce’s Juices, Inc. v. American Can 
Co., 1947 [1946-1947 TRADE CASES { 57,553], 
330 U. S. 743, 750-752. 
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Clayton Antitrust Act and Sherman Antitrust Act 


Civil Suit for Damages and Injunctive Relief—Conspiracy To Restrain and Monopolize 
Distribution and Exhibition of Motion Pictures—Clearances—Existence of Conspiracy— 
Appeal—tThe denial of treble damage and injunctive relief to a motion picture exhibitor, 
alleging that motion picture producer-distributors and other exhibitors conspired in 
licensing feature films to the exhibitor after a clearance of 14 days after such films had 
been shown by other exhibitors in the same competitive area, is affirmed. The exhibitor’s 
right to recover is based on two questions of fact, that is, whether or not the clearance 
restrictions were the result of a concerted course of action and whether or not the 
clearance restrictions were unreasonable. The trial court found that such clearance 
restrictious were established by the producer-distributors independently, and resulted from 
nothing more than common business solutions of identical problems in a highly competitive 
area, and that the clearance restrictions were not unreasonable as applied to the exhibitor. 
The denial of relief is affirmed as such findings are supported by evidence of a substantial 


character. 


See the Sherman Act annotations, f 1220.192, 1220.273, 1640.662; Clayton Act annota- 


tions, Vol. 1, {| 2024.37. 


For the appellants: Alfred C, Ackerson, Los Angeles, California. 


For the appellees: Eugene D. Williams, Los Angeles, California, and W. B. Carman, 
Los Angeles, California (Freston and Files, Los Angeles, California, of counsel). 


For a prior decision in the U. S. District Court, Southern District of California, Central 


Division, see 1950-1951 Trade Cases {| 62,643. 


Before MATHEWS, Bong, and Pore, Circuit Judges. 


[Problem of Motion Picture “Clearances” 
and “Runs” | 


Bone, Circuit Judge [Jn full text]: This 
appeal presents a phase of the persistent con- 
troversy over what constitutes a fair and 
legitimate distribution of motion picture 
films to exhibitors in any given area. Pre- 
cedence in the matter of “runs” and “clear- 
ances” in the exhibition of any picture in 
such an area gives it a favored position and 
thus affords a competitive advantage with 
the natural result that conflicting claims of 
exhibitors in the area for such a preferential 
position in this highly competitive field in- 
evitably produce problems calling for a fair 
and rational adjustment of such claims be- 
tween distributor-producers and exhibitors. 
These conflicts of economic interest have led 
to much litigation and frequent resort to 
arbitration in an effort to achieve a maxi- 
mum of fairness in the light of all local con- 
ditions. The facts in this case reveal the 
presence of just such a problem. 


[Clearances of Pictures Issue in Case] 


In this action the ten corporate appellee 
producer-distributors above named (along 
with two other producer-distributors who 
were dismissed from the action after close 
of the evidence) were joined as defendants 
along with three above named appellee ex- 
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hibitors owning and/or operating motion 
pictures theatres located in an area of Los 
Angeles County in Southern California lying 
to the east of Los Angeles, this area (claimed 
by appellants to be the “competitive area’’) 
embracing urban communities, villages and 
open countryside. On argument here coun- 
sel for the contending parties readily agreed 
that the substantial and controlling issue 
in this case narrows down to a controversy 
over the question of “clearances” of pictures 
in this local area as between a theatre 
owned by appellants and those owned and/or 
operated by the three exhibitor-appellees 
under distribution arrangements and proce- 
dures employed by the various appellee 
producer-distributors named above. 


[Producer-Distributors Charged with 
Antitrust Violations | 


The action was laid under Title 15 of 
UvS: CUA Secs! 1) 2 and’7 and the Clayton 
Act,, Secs. 4.and, 16 (U.S. G A: Secsy ts 
and 26) and appellants’ complaint charged 
appellees with the violation of these stat- 
utes in the distribution and exhibition of 
motion pictures in the noted area where 
appellants’ “Puente Theatre’ is located. 
The ten distributor-defendants are engaged 
in the distribution of motion picture film 
in interstate commerce throughout the 
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United States and generally engage in busi- 
ness practices necessary to the conduct of 
such interstate activities. 


[Exhibitors Charged with Being Participants 
in Conspiracy] 


Practices obtaining in the motion picture 
business are set forth at length and with 
great particularity in the complaint. Ap- 
pellee producer-distributors are charged there- 
in with being members of a conspiracy 
having for its purpose the exclusion of the 
Puente Theatre as a first-run picture house 
in the so-called competitive area. Appellee 
exhibitors are charged with being partici- 
pants in this conspiracy. 


[Restraint and Monopolization of Distribution 
and Exhibition of Pictures Alleged | 


The complaint charges that commencing 
in or about the year 1947 and continuing to 
the day of filing of appellants’ complaint, 
all defendants unlawfully and knowingly 
engaged in a combination and conspiracy 
to restrain and monopolize interstate and 
foreign trade and commerce in the dis- 
tribution and exhibition of motion picture 
films within the claimed “competitive area” 
located in the San Gabriel Valley in Los 
Angeles County, California, this area in- 
cluding the towns and populated areas known 
as El Monte, Five-Points, Baldwin Park, 
Monterey Park, Covena, Rosemede, Monte- 
bello and Puente, together with the less 
heavily populated rural areas surrounding 
each of said city and towns. 


[Defendants’ Acts Alleged To Have 
Caused Injury] 


The acts of defendants by which the 
plaintiffs claim to have been injured in their 
business may be summarized as follows: 
(1) During the period here involved the 
exhibition of motion pictures in the said 
competitive area has been based upon a 
clearance schedule of 14 days after the 
Pasadena closing date and this clearance 


1 Appellants define ‘‘split showing’’ as mean- 
ing the dividing of feature pictures between 
otherwise competing theatres in a given area 
by allocating to one or more theatres under 
common ownership the control of the entire 
production of certain designated producers of 
said features, and by allocating to one or more 
competing theatres in said area the entire 
production of the remaining producers of said 
feature pictures, for the purpose and with the 
effect of eliminating competition between said 
producers and competition between said theatres 
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applied to and governed the exhibition of 
feature pictures in all theatres in the com- 
petitive area until the opening of plaintiffs’ 
Puente Theatre at Puente, and as a part 
of the conspiracy and by virtue of the same, 
the Puente Theatre was given a minimum 
clearance of not less than approximately 
14 days after the El Monte closing date, or 
28 days after the Pasadena closing date. 
(2) That in effect and practice this schedule 
withheld feature pictures from the Puente 
Theatre until a minimum of 14 days had 
elapsed after their showing in each and 
every other motion picture theatre in the 
competitive area. (3) That since the open- 
ing of plaintiffs’ Puente Theatre on Febru- 
ary 20, 1948 this arbitrary, collusive and 
discriminatory withholding of feature pic- 
tures to the Puente Theatre has been in- 
creased and extended to in excess of 30 
days in most instances after their showing 
in the city of El Monte and elsewhere in 
the competitive area. (4) That by reason 
of the conspiracy and as a part thereof 
the three exhibitor defendants have operated 
under a “split-showing” arrangement* with 
the distributor defendants whereby Edwards 
Theatre Circuit, Inc. and James Edwards, 
Jr. have been and were given the exclusive 
right to exhibit feature pictures on first run 
in the city of El] Monte produced or dis- 
tributed by defendants, Columbia, RKO, 
Monogram and Republic; that defendant 
Arthur L. Sanborn has been given and now 
enjoys the exclusive right to exhibit on 
first run in the city of El Monte all feature 
pictures distributed by or through Warners, 
Loew’s, Fox, Paramount and Universal; 
that in addition to the foregoing split show- 
ing arrangements, defendants Edwards Theatre 
Circuit, Inc. and James Edwards, Jr. are 
permitted, as a part of the said conspiracy, 
to exercise and enjoy a “move over” ® privi- 
lege on most feature pictures which it 
derives as a result of its split showing and 
agreement between said defendants’ El 
Valley Theatre in the city of El Monte and 
its Tumbleweed Theatre situated on the 


and other theatres in the distribution and ex- 
hibition of all, or substantially all, of said 
features in any one competitive area. 

2A “move over’’ is the continued exhibition 
of a motion picture in the same area at a 
different theatre to which it is moved from 
its first run in the area, without any lapse of 
time between showings. Although it is not 
called a ‘‘run’’ in trade terminology, it is in 
effect the second run of the picture in the area, 
without the imposition of a clearance period. 
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outskirts of the city of E] Monte, in a 
locality commonly known as Five Points, 
California. That under this conspiracy the 
defendants have prolonged the arbitrary and 
collusive clearance of approximately 14 days 
after the El Monte closing date by moving 
over feature pictures produced and dis- 
tributed by Columbia, RKO, Monogram 
and Republic to the Tumbleweed Theatre 
at Five Points after their showing in the 
El Valley Theatre in El Monte thereby 
extending the Puente clearance an addi- 
tional 7 days with the result that this move 
over delayed the availability for exhibition 
at the Puente Theatre. (5) That the ex- 
hibitor defendants, by reason of their owner- 
ship of multiple theatres within the competitive 
area and elsewhere and their association 
and affiliation with other large theatre chain 
organizations have enjoyed a mass pur- 
chasing power in the purchase and rental 
of feature films exhibited within the com- 
petitive area. (6) That from the opening 
of plaintiffs’ Puente Theatre and for months 
prior thereto, plaintiffs have repeatedly sought 
from distributor defendants the privilege of 
licensing pictures distributed by them on a 
comparable basis with their competitors 
in the area mentioned and have been ready, 
willing and able to pay film rentals for such 
runs comparable to rentals paid to defend- 
ant distributors by all other theatres in the 
competitive area, but solely by reason of 
the collusive conspiracy and agreement 
alleged the distributor defendants have failed 
and refused to so license plaintiffs’ Puente 
Theatre except on a long-delayed subse- 
quent run after their exhibition by all other 
theatres in the competitive area; that by 
virtue of this conspiracy among the de- 
fendants, plaintiffs have been compelled to 
pay for such subsequent runs, the same or 
a higher film rental price for feature pic- 
tures than their competitors have paid for 
the same pictures on a first run showing, 
and have been compelled, by said conspiracy 
among the defendants, to charge the same 
admission prices for said subsequent runs 
as are charged by plaintiffs’ competitors for 
first run showing of the same feature pic- 
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tures in the competitive area; that this 
arbitrary scheme of runs, clearances and 
admission prices has for its purpose and 
effect the protection from competition of 
theatres in the competitive area and more 
particularly the theatres owned by the ex- 
hibitor defendants herein named, thereby 
creating monopoly of first and early run 
exhibition of motion pictures for the benefit 
of the exhibitor defendants in this action, 
resulting in the complete exclusion of plain- 
tiffs and their Puente Theatre. 


| Trial Court Demes Plaintiff Relief] 


Appellants sought treble damages in the 
sum of $436,187.43 along with costs and for 
an attorney’s fee in the amount of $40,000, 
also an injunction fpendente lite and perma- 
nent injunctive relief against the alleged 
unlawful practices set forth in the complaint. 
After a trial without a jury the lower court 
entered a judgment and decree denying 
relief to plaintiffs and requiring each party 
to bear its own costs. The appeal is from 
that judgment. 


[“Clearances”’ and “Runs” Defined] 


As indicated above, this case is primarily 
concerned with the problem of clearances 
and runs which has to do with the method 
of distribtuing motion pictures to exhibitors. 
The terms “clearances” and “runs” are a 
familiar part of trade terminology.* See 
United States v. Paramount Pictures, Ine. 
[1946-1947 Trane Cases 57,470], 66 Fed. 
Supp. 323, 341, 345; Fanchon & Marco vw. 
Paramount Pictures, Inc. [1950-1951 Trapr 
Cases { 62,909], 100 Fed. Supp. 84, 89; 
Umted States v. Paramount Pictures, Inc. 
{1948-1949 Trane CAsEs J 62,244], 334 U. S. 
131, 144. 


| Clearances and Runs Not Illegal Per Se] 


Preliminary to further comment on the 
specific problems presented on this appeal 
it should be noted that certain principles 
are well settled by the cases and are appli- 
cable to the issues in this case. As pointed 
out in Fanchon & Marco v. Paramount Pic- 


3In United States v. Paramount Pictures, 
Inc. [1946-1947 TRADE CASES { 57,470], 66 
Fed. Supp. 323, 345, the Court pointed out that 
“runs’’ and ‘‘clearances’’ are so closely related 
in their effects as to make them ‘“‘practically 
alike.’’ Clearances are given to protect a par- 
ticular run against the subsequent run and 
represent the period of time which elapses be- 
tween the runs of the same feature in a particu- 
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lar area or in specified theatres. Runs are 
successive exhibitions of a feature in a given 
area, the first runs being the first exhibitions 
in that area, the second run being the subse- 
quent one, etc. and includes successive exhibi- 
tions in different theatres even though such 
theatres may be under a common ownership or 
management. 
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tures, Inc., supra, (p. 90) an exhibitor does 
not have the right to compel a motion pic- 
ture producer to give him a preferred run 
—this because as a very practical matter 
the motion picture industry could not operate 
under a system of simultaneous releases. 
This obvious fact underlies the doctrine 
that clearances and runs are not illegal per se. 


[Right of Recovery Depended on Two 
Questions of Fact—Clearances| 


In this case appellants’ right of recovery 
depended upon two factors calling for a 
determination of what are obviously ques- 
tions of fact, t.e., whether or not clearance 
restrictions imposed on appellants were the 
result of a concerted course of action among 
appellees (as charged in the complaint) 
and whether or not the clearance restric- 
tions shown by the evidence were unreason- 
able. As to the second of these factors, 
the Supreme Court in United States v. Para- 
mount Pictures, supra, (p. 145) and Schine 
Chain Theatres v. United States [1948-1949 
TRADE CASES J 62,245], 334 U. S. 110, 121, 
has indicated that the criteria to follow 
requires the trial court, in each instance, 
to determine whether the restriction as to 
a particular “run” or runs is unreasonable. 
In light of such requirement the findings 
of fact on clearances should clearly indicate 
that the trial court gave full consideration 
to the complex of factors bearing on the 
question of reasonableness. In the Schine 
case the Supreme Court quotes with ap- 
proval an excerpt from a study of the 
problems of the motion picture industry 
which illustrates some of the difficulties 
encountered in adjusting conflicts when 
establishing clearance schedules in various 
areas. (See footnote 10 in the opinion.) 
The several factors now generally accepted 
as relevant, rational and logical yardsticks 
in measuring reasonableness in clearances 
are noted in United States v. Paramount Pic- 
tures, Inc. [1946-1947 Trape Cases ¥ 57,470], 
66 Fed. Supp. 323, 343; United States v. 
Paramount Pictures, Inc. [1948-1949 TRADE 
CASES ¥ 62,244], 334 U. S. 131, 145. 


[Fanchon and Marco Case | 


Judge Yankwich recently pointed out in 
the Fanchon & Marco case [1950-1951 Trapr 
Cases § 62,909], 100 Fed. Supp. 84, 103, 
that where (as here) the trial court con- 
fronts the problem of clearances in a pre- 
scribed competitive area, it must determine 
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from all the evidence whether such clear- 
ances are reasonable or unreasonable, and if 
they are found to be unreasonable, whether 
they have harmed plaintiffs. If from all the 
evidence, the court concludes that the clear- 
ances are reasonable and are not the result 
of or consequent upon any illegal concerted 
action of the defendants to harm the plain- 
tiffs, then whatever harm may have been 
visited on appellants is not actionable under 
the antitrust statutes. Such harm is merely 
one of the hazards implicit in our competi- 
tive system 


[Existence of Conspiracy Question 
of Fact] 


Whether a conspiracy in restraint of trade 
existed among all or any group of the de- 
fendants was a question of fact to be deter- 
mined by the court. Windsor Theatre Co. v. 
Wallbrook Amusement Co., et al. [1950-1951 
TRADE CASES {] 62,857], 189 F. 2d 797, 798. 
A recent and enlightening expression on the 
question of conspiracy appears in Dipson 
Theatres, Inc. v. Buffalo Theatres, Inc. [1950- 
1951 Trape Cases § 62,896], 190 F. 2d 951, 
958 where the court said: 


“Tn considering evidence of a conspiracy 
it should be kept in mind that there are 
a limited number of pictures available 
for exhibition so that what one exhibitor 
gets for a given run is necessarily not 
available to his competitor. A distributor 
is, therefore, by the very act of distribut- 
ing pictures, favoring some exhibitors at 
the expense of others. At best an inference 
of conspiracy would only arise if it ap- 
peared more to the interest of the dis- 
tributors involved to adopt a different 
pattern of distribution than the one actu- 
ally employed. Thus there is nothing 
illegal in the mere fact that Dipson could 
not get all the pictures it wanted for 
the runs it wanted. If it had done so 
it would have been subject to the same 
sort of legal action it is now maintaining 
against the defendants.” 


[Clearance—Protection to Licensee] 


One of the issues posed by the complaint 
was the charge that appellees compelled 
appellants to charge the same admission 
price for “subsequent runs” as are charged 
by their exhibitor competitors for “first 
runs” of the same feature pictures in the 
“competitive area,” this to, effect “protec- 
tion” from competition of theatres owned 
by the three exhibitor competitors. As to 
this aspect of the case the rule appears to 
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be clear that a grant of clearance, when not 
accompanied by a fixing of minimum ad- 
mission prices or not unduly extended as to 
area or duration, affords a fair protection of 
the interest of the licensee in the run 
granted without unreasonably interfering 
with the interest of the public. United States 
v. Paramount Pictures, Inc. [1946-1947 TRADE 
Cases 957,470], 66 Fed. Supp. 323, 341; 
United States v. Paramount Pictures, Inc. 
[1948-1949 Trape CASES { 62,473], 85 Fed. 
Supp. 881, 897; United States v. Paramount 
Pictures, Inc. [1948-1949 TrRapE CASES 
7 62,244], 334 U. S. 131, 145. (The lower 
court specifically found against appellants 
on this fact issue.) 


[Clearances—Local Suits] 


‘In the Paramount case [1946-1947 TRADE 
Cases § 57,470], 66 Fed. Supp. 323, 342, 
and in Dipson Theatres, Inc. v. Buffalo Thea- 
tres, Inc. [1950-1951 TRrapE CASES § 62,896], 
190 F. 2d 951, 958, approval is given the 
doctrine that “the decision of such contro- 
versies as may arise over clearances should 
be left to local suits in the area concerned.” 


[Trial Court Conformed to Above 
Standards| 


So much for pertinent and applicable 
principles of law which guide courts con- 
fronted by the issues of the character posed 
in the instant case. With these bench marks 
of the law before us our duty is to deter- 
mine from the record whether the trial court 
conformed to these standards. We think 
that it did. 


THE CLEARANCE ISSUE 


[Finding of Reasonableness of Clearances 
Supported by Evidence | 


On this important issue the trial judge 
found that in light of all the conditions 
and circumstances bearing on the status of 
appellants’ Puente Theatre, none of the avail- 
abilities established or the clearances granted 
to competitive theatres in the area involved 
were or are unreasonable. The long record 
reveals that every phase of the clearance 
problem was explored and fully presented 
by opposing counsel. The evidence as a 
whole convinces us that the reasonableness 
of all clearances within the area here in- 
volved was evaluated by the trial judge 
only after full consideration of every perti- 
nent fact and circumstance and with a 
scrupulous regard for and adherence to the 
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rules we have noted above. He gave close 
attention to the evidence, and in order to 
familiarize himself with the physical charac- 
teristics of, and population centers in the 
competitive area he personally visited that 
territory so that he might make a satisfying 
appraisal of the fact issues immediately 
related to these problems. His findings 
of fact on the clearance issue embraced 
all of the material factors and the oral 
opinion underlying his findings indicates 
that they were the product of a painstaking 
study of the entire body of evidence. It is 
sufficient to say that the findings on clear- 
ances are not clearly erroneous. They are 
supported by evidence of substantial char- 
acter; the judge found this evidence con- 
vincing and that is as far as our inquiry 
may go. 


THE CONSPIRACY CHARGE 


[Claim Trial Court Erred in Failing To 
Infer Existence of Conspiracy] 


It is argued by appellants that there was 
such a similarity in the business practices 
and techniques of appellee-distributors in 
establishing clearances in the competitive 
area that the lower court erred in failing to 
infer the existence of a conspiracy in viola- 
tion of the law. It is claimed that the evidence 
shows that the distributor defendants below 
did not act independently in establishing 
clearances but united in adopting a com- 
mon plan or scheme which created a warped 
and distorted competitive situation in the 
area which resulted in a uniform “exclusion”’ 
of appellants; that this artificial system 
had no relation to appellants’ ability as a 
competitor; that the distributors adopted 
this illegal course when they willingly and 
knowingly acceded to a demand of the 
appellee-competitors of appellants that ap- 
pellants be eliminated by a competitor by 
relegating them to a non-competitive play- 
ing position with respect to all other thea- 
tres in the area. 


[Clearance Arrangements Result from 
Common Business Solutions | 


The record shows that the methods and 
procedures adopted and employed by the 
various appellee-distributors in negotiating 
and fixing availabilities and clearances in 
the competitive area were subjected to a 
thorough and searching inquiry at the hands 
of appellants’ capable counsel. Judge Harri- 
son thus had before him a most revealing 
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record and it convinced him that all of the 
clearance negotiations and arrangements of 
the distributor-appellees resulted from nothing 
more than common business solutions of 
identical problems in a highly competitive 
_area. So viewed, he concluded that the 
totality of circumstances required the con- 
clusion that the conspiracy charged in the 
complaint was not established by the evi- 
dence. His finding on this issue was not 
only adverse to appellants but pointed out 
that the availability established by each of 
the distributors for the Puente Theatre, 
and the clearance granted by each of these 
distributors to the theatres in substantial 
competition with Puente, were each and all 
established by each of the distributors 
independently and without any contract, 
agreement, accommodation, conspiracy, or 
understanding, either expressed or implied, 
with any other distributor defendant or 
with any exhibitor defendant (other than 
the agreement with the particular exhibitor 
defendant to which the particular clearance 
was granted). 


[Parallel Business Practices—Court Will Not 
Reconsider Evidence] 


If it can be said that somewhat parallel 
business practices were revealed by the 
record, it is certain that these facts wholly 
failed to achieve a significance which con- 
vinced the experienced trier of the facts 
that they were the product of any sort of 
concerted action among the distributors. 
He dealt with a record of conflicting claims 
on the conspiracy issue and we cannot say 
that he erred when he believed, or refused 
to believe, any part of the testimony rela- 
tive to this matter. The peculiar advantage 
of the trial judge was completely exempli- 
fied in this case and this court would be 
impinging upon his function if we attempted 
to re-weigh the evidence upon which he 
rested his ultimate conclusion on the con- 
spiracy issue. His findings thereon rest on 
evidence which he regarded as substantial 
and the record does not justify this court 
in parting company with his appraisal of 
the weight of this evidence. 


OTHER FINDINGS 


[Trial Court Found the Plaintiffs 
Had Not Been Damaged | 


A word as to other pertinent findings is 
in order. These include findings that the 
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exhibitor-appellees did not operate under 
any split-showing arrangement with the dis- 
tributor-appellees; that the “demands” of 
appellee-exhibitors for clearance “protection” 
from producer-appellees against threatened 
competition from the new Puente Theatre 
opening in that area were normal and 
natural acts and reactions of business men 
trying to protect long established business 
interests in that area; that the runs and 
clearances under which all of the theatres 
involved in this litigation are operating are 
not arbitrary, uniform or unreasonable nor 
did these runs and clearances discriminate 
against appellants; that none of the dis- 
tributor-appellees have fixed the minimum 
admission prices charged by appellants but 
such charges were fixed by appellants in 
their uncontrolled discretion; that a grant 
of clearance, when not accompanied by a 
fixing of minimum admission prices or not 
unduly extended as to area or duration, 
affords a fair protection of the interest of 
the licensee in the rum granted to such 
licensee without unreasonably interfering 
with the interest of the public; that clear- 
ance, reasonable as to time and area, is 
essential in the distribution and exhibition 
of motion pictures and that the practice 
is of proved utility in the industry and 
necessary for the reasonable conduct of 
the business; that appellee-exhibitors did not 
utilize or employ any mass-buying power 
to secure preferred runs or clearances or 
other preferential terms or conditions; that 
the two Edwards appellees did not threaten 
to prevent the opening or operation of the 
Puente Theatre or demand that it be oper- 
ated or owned as a partnership venture with 
these appellees nor did they attempt to buy 
the Puente Theatre at a depreciated price. 
In a final appraisal of all of the evidence, 
the court found that appellants have not 
been damaged by the acts of appellees. 


[Judgment Affirmed] 


We have not undertaken to set out all 
of the findings of fact. In their essential 
details they negate all of the material allega- 
tions of appellants’ complaint. It is suffi- 
cient to say that we have examined them 
and that they find substantial support in the 
evidence. Since the Conclusions of Law and 
Judgment are in harmony with the Findings 
the judgment in favor of appellees must be 
and is affirmed. 
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[67,268] Morris Newmark v. Ansel Roberson Abeel, Sr., et al. 


{n the United States District Court for the Southern District of New York. Civ. 
No. 69-375. Dated March 3, 1952. 


Clayton Antitrust Act 


Practice and Procedure—District in Which To Sue Corporations—Service Outside 
of Judicial District in Which Suit Is Brought.—Service of process upon New Jersey 
corporations at their principal offices in New Jersey outside of the territorial limits of the 
district in which an antitrust suit was brought is proper under Section 12 of the Clayton 
Antitrust Act. A motion to dismiss the complaint for lack of personal jurisdiction is 
denied. 


See the Clayton Act annotations, Vol. 1, J 2032.25. 


Practice and Procedure—Service or Process Upon Dissolved Corporation—Capacity 
of a Corporation To Be Sued.—The capacity of a corporation to be sued in a federal 
court is determined by the law under which the corporation was organized. Therefore, 
in an antitrust suit against a New Jersey corporation which has been dissolved, the 
dissolved corporation may be sued since the New Jersey corporation law provides that 
all dissolved corporations shall be continued as bodies corporate for the purpose of 
defending suits against them. 


See the Clayton Act annotations, Vol. 1, J 2024, 2032. 


Practice and Procedure—Venue in Antitrust Actions Against Corporations—Found 
or Transacting Business—Affidavits Relating to Activities Two Years Before Institution 
of Suit—In an antitrust action brought in the judical district of New York against New 
Jersey corporations, venue may be fixed in any district where the corporations may 
be found or transact business. Where the affidavits submitted by the plaintiff relate to 
activities of the corporations during 1949 and earlier years, and the antitrust suit was 
instituted in 1951, it cannot be presumed that the corporations’ activities continued during 
this interval of two years. Therefore, a motion to dismiss for improper venue is granted. 


See the Clayton Act annotations, Vol. 1, § 2032.55. 
For the plaintiff: Morris Newmark, New York, New York. 
For the defendants: Lowe, Dogherty, Hart and Marcus, New York, New York; Paley 


and Berkowitz, New York, New York; and Samuel Ehrenkranz, Hillside, New Jersey. 


[Service on Defendant Corporations 
in New Jersey] 


Memorandum 


[Corporations Move To Dismiss 
Complaint] 


WEINFELD, District Judge [Jn full text]: 
The defendants Eastern Cutter Corpora- 
tion.) 12. lease) Cutten Copporation mand 
Tools Sales & Service, Inc. move to dis- 
miss the complaint for (1) lack of per- 
sonal jurisdiction, and (2) improper venue. 


Tools Sales & Service, Inc. and Eastern 
Cutter Corporation are New Jersey corpo- 
rations and maintain their plants and principal 
offices there. L. T. S. Cutter Corporation, 
also a New Jersey corporation, was dis- 
solved in 1948.7 Service was made on the 
defendants in Newark, New Jersey. 


The alleged defect that service was not 
made upon the proper officers of two of 
these corporations has been cured since the 
hearing on this motion. 


| Service Upon Defendanis Outside 
District Proper] 
The complaint alleges violations of the 
antitrust laws. Therefore, service of proc- 


1 The capacity of a corporation to sue or be 
sued in a Federal Court is ‘“‘determined by the 
law under which it was organized.’’ Rule 17 (b) 
of the Federal Rules of Civil Procedure. Since 
the defendants are New Jersey corporations, 
the effect of dissolution is dependent upon New 
Jersey law. Sedgwick v. Beasley, D. C. Cir., 
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173 F. 2d 918; Beasley v. Fou, D. C. Cir., 173 
EF. 2d 920; Treemond Co. v. Schering Corpora- 
tion, 2 Cir., 122 F. 2d 702. 

Section 14:13-4 of the General Corporation 
Law of New Jersey provides that ‘‘all dissolvea 
corporations”’ shall be continued as bodies cor- 
porate for the purposes of prosecuting and de- 
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ess upon the corporate defendants at their 
principal offices in New Jersey outside 
the territorial limits of this District was 
proper under Section 12 of the Clayton 
Act, 15 usc 22, which permits service “in 
the district of which [a corporation] is an 
inhabitant or wherever it may be found.” 
See Abrams v. Bendix Home Appliances, 
Imc. [1950-1951 Trane Cases 62,652], 92 
F. Supp. 633. Orange Theatre Corp. v. 
Rayherstz Amusement Corp., 139 F. 2d 871, 
cert. denied 322 U. S. 740, and other cases 
cited by the defendant are inapplicable 
since they involved individual defendants. 


[Motion To Dismiss for Lack of 
Personal Jurisdiction Denied] 


The motion to dismiss for lack of per- 
sonal jurisdiction is denied. 


’ [Venue in Antitrust Actions Against 
Corporations | 


Section 12 also directs that venue in an 
antitrust action against a corporation may 
be fixed “not only in the judicial district 
whereof it is an inhabitant, but also in any 
district wherein it may be found or trans- 
acts business * * *.” See Abrams uv. 
Bendix Home Appliances, Inc. [1950-1951 
TravE Cases { 62,792], 96 F. Supp. 3. 


[“Found” or “Transacting Business’— 
Affidavits Relate to 1949 
Activities] 


Whether the defendants are “found” or 
“transacting business” in this district is in 
sharp dispute. The affidavits submitted by 
plaintiff relate to activities of the defend- 
ants during 1949 and earlier years. On this 
motion the issue is whether the defendants 


Cited 1952 Trade Cases 
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were “found” or “transacting business” here 
at the time of service of process. 


[Cannot Presume Activities Continued 
Until 1951] 


It cannot be presumed that the defend- 
ant’s activities continued during the interval 
of more than two years prior to the institu- 
tion of this suit in September 1951. French 
v. Gibbs Corporation, 2 Cir., 189 F. 2d 787, 
is not to the contrary. There, the defendant 
had engaged in substantial activities until 
one month before service of process and at 
the time of service, its activities, although 
reduced, had not altogether ceased. 


[Statements in Supporting Affidavits 
Are Unsupported] 


The statements contained in the support- 
ing affidavits that “it is my understanding 
that Eastern Cutter Corporation is doing 
business” and others of like tenor, are con- 
clusory and unsupported by facts. 


{Motion To Dismiss for Improper 
Venue Granted] 


The motion to dismiss for improper 
venue is granted, but in view of the per- 
sonal appearance by plaintiff, leave is hereby 
granted to move for reargument within ten 
days upon the presentation of additional 
facts as to defendants’ present activities, 
if any, in this district. Plaintiff is directed, 
however, to refrain from submitting state- 
ments of defendants’ alleged activities which 
are irrelevant on the issue of transacting 
business within this state. 


[Settle Order on Notice] 


Settle order on notice. 


[] 67,269] The Crummer Company and R. E. Crummer and Company v. Jessie Ball 


duPont, et al., as Trustees, etc., et al. 


In the United States Court of Appeals for the Fifth Circuit. 


aps WO yay ap 


No. 13702. Dated May 


Appeal from the United States District Court for the Northern District of Florida. 


Sherman Antitrust Act 


Practice and Procedure—Civil Suit for Damages—Transfer of Cause to Another Dis- 
trict—Order of Transfer—Appeal.—An order of a district court transferring an antitrust 
treble damage action to another judicial district in the same state for the convenience ot 


oo ” 


in contract or tort, or of what nature soever, 
and whether begun before or after dissolution.” 
Hould v. John P. Squire & Co., 81 N. J. L. 103, 
79 A. 282, 283. 


fending suits by or against them * * 
Under this section, L. T. S. Cutter Corporation, 
even though dissolved, is subject for an in- 
definite period to all ‘‘suits at law or in equity, 
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the parties and witnesses, and in the interest of justice is interlocutory and does not fall 
within one of the exceptions provided by statute, and, therefore, is not appealable. 


See the Sherman Act annotations, Vol. 1, § 1640.291, 1640.662. 


For the plaintiffs: Robert J. Pleus, Orlando, Fla.; Francis P. Whitehair, DeLand, 
Fla.; Joseph P. Lea, Jr., Orlando, Fla.; Chris Dixie, Houston, Texas. 


For the defendants: Charles R. Scott, Jacksonville, Fla.; Henry P. Adair, Jackson- 
ville, Fla.; Ralph M. McLane, Tallahassee, Fla.; H. M. Voorhis, Orlando, Fla.; Richard 
W. Ervin, Tallahassee, Fla.; McCarthy Crenshaw, Jacksonville, Fla.; Donald Russell, 
Spartanburg, S. C.; and Clyde W. Atkinson, Tallahassee, Fla. 


Before Hurcurson, Chief Judge, and Boraun, and Srrum, Circuit Judges. 


[Motion To Transfer Antitrust Action] 


Boraw, Circuit Judge [In full text]: The 
Crummer Company and its predecessor, 
R. E. Crummer and Company, brought this 
antitrust suit in the United States District 
Court for the Southern District of Florida, 
Orlando Division, against eighteen named 
defendants to recover treble damages for 
an alleged conspiracy to monopolize inter- 
state trade in defaulted Florida municipal 
securities and the refunding thereof. The 
Attorney General of the State of Florida 
petitioned the District Court for leave to 
appear as attorney on behalf of three de- 
fendants.* While such petition was pending 
and with leave of the Court, the Attorney 
General invoked the discretionary powers? 
of the District Judge under section 1404 (a), 
Title 28, United States Code,*® by filing a 
motion to transfer the cause to the United 
States District Court for the Northern 
District of Florida, Tallahassee Division. 
Thereafter, all of the defendants,* save two,° 
either joined in and adopted the motion 
as their own or made similar motions to 
transfer. 


1Walter P. Fuller, S. Wallace Shafer, and 
Archie Clement. 


2¥For decisions interpreting the section see 
Amalgamated Association v. Southern Bus Lines, 
5 Cir., 172 F. (2) 946; Jiffy Lubricator Co. v. 
Stewart-Warner Corporation, 4 Cir., 177 F. (2) 
360; Ford Motor Co. v. Ryan, 2 Cir., 182 F. (2) 
329. 


3 Title 28, United States Code, Section 1404 (a) 
reads as follows: ‘‘For the convenience of 
parties and witnesses, in the interest of justice, 
a district court may transfer any civil action 
to any other district or division where it might 
have been brought.”’ 

* Two of the defendants, Edward Ball and St. 
Joe Paper Company, are residents of the North- 
ern District of Florida. 

Six of the defendants, Jessie Ball duPont, 
Roger Main, Florida National Bank of Jackson- 
ville, Clyde C. Pierce, Clyde C. Pierce Corpora- 
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[Motion To Transfer Granted] 


The cause came on to be heard upon the 
motion to transfer and after considering 
affidavits submitted by the respective par- 
ties and hearing the arguments of counsel, 
the District Judge made extensive findings 
of fact and concluded that the convenience 
of the parties and witness and the inter- 
ests of justice impelled the granting of the 
motion to transfer and an order was entered 
transferring the cause. 


[Mandamus Denied—No Abuse 
of Discretion] 


Thereafter the plaintiffs filed in this court 
a motion for leave to file a petition for writ 
of mandamus directed to the Honorable 
William J. Barker, United States District 
Judge for the Southern District of Florida, 
attaching as exhibits to the motion and 
petition copies of all appropriate proceed- 
ings below. The petition prayed that this 
court issue its order to show cause why 
the order of transfer should not be vacated 
and set aside and that upon final hearing 
the petition should be granted and writ 
issued directing Judge Barker to vacate 


tion and Cummer Sons Cypress Company, are 
residents of the Southern District of Florida, 
Jacksonville Division. 

Five of the defendants, Edward J. Mansfield, 
Walter P. Fuller, S. Wallace Shafer, Archie 
Clement and Walter P. Gall, are residents of 
the Southern District of Florida, Tampa Divi- 
sion. 

Four of the defendants, Howard B. Wheeler, 
Paul L. Pierce, Loomis C. Leedy and Leedy- 
Wheeler-Alleman, Inc., are residents of the 
Southern District of Florida, Orlando Division. 

Elbert Dent, a trustee of the duPont estate, 
is a resident of Pennsylvania. 

5’ These two defendants, neither of which 
objected to the transfer, are: Edward J. Mans- 
field, a retired post office inspector who is rep- 
resented by United States Government counsel; 
the other, Cummer Sons Cypress Company, a 
resident of the Southern District of Florida, 
Jacksonville Division. 
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and set aside the order. After oral argu- 
ment and upon full consideration of the 
proceedings below, this court entered its 
order denying the motion for leave to file 
a petition for writ of mandamus. Implicit 
in this order is the finding that the District 
Judge did not abuse his discretion. 


[Appeal Perfected To Review Order 
of Transfer] 


Having failed to secure relief in this court 
by mandamus, the appellants perfected this 
appeal, again seeking a review of the order 
of transfer. In response, the appellees filed 
a motion to dismiss the appeal and that 
motion is now pending for disposition. 


Cited 1952 Trade Cases 
Schiffman Bros., Inc. v. Texas Co. 
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[Transfer Order Not Appealable—A ppea 
Dismissed] : 


It is clear that the transfer order, being 
interlocutory and not falling within one of 
the exceptions provided by statute,® is not 
appealable. Jiffy Lubricator Co. Inc. v. Stew- 
art-Warner Corporation, 4 Cir., 177 F. (2) 
360; Magnetic Engineering & Manufacturing 
Co. v. Dings Mfg. Co., 2 Cir., 178 F. (2) 866; 
Ford Motor Co. v. Ryan, 2 Cir., 182 F. (2) 
329; Atlantic Coast Line R. Co. v. Davis, 
2 Cir., 185 F. (2) 766; Shapiro v. Bonanza 
Hotel Co., 9 Cir., 185 F. (2) 777; Paramount 
Pictures v. Rodney, 3 Cir. [1950-1951 TravE 
Cases § 62,736], 186 F. (2) 111; Clinton 
Foods v. United States, 4 Cir., 188 F. (2) 
289. Therefore, the appeal must be and the 
same is dismissed. 


[] 67,270] Schiffman Bros., Inc. v. The Texas Company. 


In the United States Court of Appeals for the Seventh Circuit. 
No. 10525. Dated May 5, 1952. 


April Session, 1952. 


October Term, 1951, 


Appeal from the United States District Court for the Northern District of Illinois, 


Eastern Division. 


Clayton Antitrust Act 


Practice and Procedure—Civil Suit for Damages—Applicable Statute of Limitations— 
State Statute—An Illinois two-year statute of limitations, being construed by the courts 
of Illinois as applying to actions for treble damages and attorneys’ fees, is applicable to 
an action brought under Section 4 of the Clayton Antitrust Act to recover treble damages 
and attorneys’ fees for violation of the federal antitrust laws. 


Congress, by its failure to prescribe a limitation covering private actions for treble 
damages under the Clayton Act, has provided, by virtue of the Rules of Decisions Act, 
that the applicable statute of limitations must be determined by the state statute as 
interpreted by the courts of the state. The real question before the court is, “what is the 
applicable statute of limitations in Illinois in an action for treble damages and attorneys’ 
fees,” and not whether the action is one to recover a statutory penalty within the meaning 
of any federal statute. It is not necessary to determine whether the action is penal or 
not, and it is of no significance that the cause of action arises under federal statutes. 


See the Sherman Act annotations, Vol. 1, f 1640.435; Clayton Act annotations, Vol. 1, 
4 2024.10. 

For the appellant: Seymour F. Simon, David J. Shipman, and Sheldon O. Collen, 
Chicago, Illinois. 

For the appellee: Douglas F. Smith, Howard Neitzert, Walter J. Cummings, Jr., and 
Paul F. Schlicher, Chicago, Illinois. 

Before Major, Chief Judge, Linptey and Swarm, Circuit Judges. 


two-year limitation applies to an action 
brought under Section 4 of the Clayton Act 
to recover treble damages for violation of 
The only question presented in this appeal the antitrust laws. Plaintiff recognizes that 


is whether the Illinois statute providing a this court disposed of this question in the 
OO RS ee a a i Be Ee 

6 See 28 U.S. C. § 1291 and 1292. 
{ 67,270 


Trade Regulation Reports 


[Illinois Two-Year Statute of Limitations 
Applicable to Antitrust Action] 


Linptey, Circuit Judge [Jn full text]: 


67,478 


affirmative in Hoskins Coal & Dock Co. v. 
Truax Traer Coal Co. [1950-1952 TRADE 
Cases § 62,925], 191 F. 2d 912, certiorari 
denied, but urges that we were in error and 
should overrule that decision. We have con- 
sidered carefully the arguments presented 
and, after mature deliberation, are of the 
opinion that we reached the correct solution. 


[State Statutes of Limitations Applicable] 


The postulate upon which we based our 
conclusion in the Hoskins case was that, 
inasmuch as Congress has enacted no stat- 
ute of limitations covering private actions 
for treble damages under the Clayton Act, 
in order to ascertain the applicable limitation 
we must necessarily look to the statute of 
the state where the cause of action arises 
and in which the suit is brought. We were 
impelled to this premise by the language of 
the Supreme Court in various cases cited. 
At the risk of repetition we refer to Camp- 
bell v. City of Haverhill, 155 U. S. 610, 39 
L. Ed. 280, where the court, discussing the 
reason why, in the absence of federal stat- 
utes of limitation, the statutes of the state 
prevail, said: 


“The argument in favor of the appli- 
cability of state statutes is based upon 
Revised Statutes, Sec. 721, providing that 
‘the laws of the several States, except, 
etc. . . . Shall be regarded as rules of 
decision in trials at common law, in the 
courts of the United States, in cases 
where they apply.’ That this section em- 
braces the statutes of limitations of the 
several States has been decided by this 
court in a large number of cases, * * *. 
Indeed, to no class of state legislation has 
the above provision been more steadfastly 
and consistently applied than to statutes 
prescribing the time within which actions 
shall be brought * * *, The truth is that 
statutes of limitations affect the remedy 
only, and do not impair the right, and 
that the settled policy of Congress has 
been to permit rights created by its stat- 
utes to be enforced in the manner and 
subject to the limitations prescribed by 
the laws of the several states.” 


[Antitrust Actions Are Limited to Period 
of Two Years in Illinois] 


We pointed out that the real question 
facing us, therefore, was not whether the 
action was one to recover a statutory 
penalty within the meaning of any federal 
statute but whether actions such as this 
are limited to a period of two years under 
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the Illinois statutes, i. ¢., whether actions 
to recover treble damages must be com- 
menced in Illinois within two years. It is 
of no significance that the cause of action 
arises under federal statutes. The decisive 
factor is that Congress, by its failure to 
prescribe a limitation, has provided, by vir- 
tue of the Rules of Decisions Act, that the 
applicable limitation must be .determined 
by the state statute as interpreted by the 
courts of the state. We are not concerned 
at all, then, with anything other than the 
question of what statute of limitations of 
Illinois is applicable to actions to recover 
treble damages and attorneys’ fees. That 
question, we thought and still think, has 
been decided by the Supreme Court of Ilh- 
nois in holding that such actions are within 
the two year statute of limitations. To this 
reasoning we adhere. 


[Hoskins Decision Not Contrary To 
Other Decisions | 


Plaintiff insists, however, that the Hos- 
kins decision is at odds with the decisions 
of this court in Roseland v. Phister Mfg. Co., 
125 F. 2d 417, 419 (CA-7) and Activated 
Sludge, Inc. v. Sanitary District of Chicago, 
157 FB. 2d 517 (CA-7), affirming Activated 
Sludge, Inc. v. Sanitary District of Chicago, 
64 KF. Supp. 25 and perhaps others. The 
last cited case had to do with recovery of 
damages under the patent law. What was 
said there with regard to the character of 
an action under the Antitrust Act was in 
no way necessary to the decision. The 
same is, in a measure, true of the Roseland 
case. None of the cases mentioned by plain- 
tiff in this connection related in any way 
to the determination of the appropriate 
statute of limitations in the State of Illi- 
nois in actions to recover treble damages. 


[Nature of Antitrust Suit Unimportant) 


The word “penal” is not one of definite 
specific meaning but has variable conno- 
tations depending upon the environment in 
which it is utilized. That this court has 
considered the action as in the nature of 
a penalty, though unimportant in this de- 
cision, is apparent from Milwaukee Towne 
Corp. v. Loew's, Incorporated [1950-1951 
TRADE CasEs { 62,891], 190 F. 2d 561, where- 
in referring to our earlier decision in Bigelow 
ct al. v. RKO Radio Pictures, Inc., ct al 
[1944-1945 Trapt Cases 9 57,402], 150 F. 
2d 877, 883, we said: 


Copyright 1952, Commerce Clearing Houss, Inc. 


Number 241—207 
5-22-52 


“* * * the victim is permitted to use as 
a yardstick for measuring his damages 
what he would have gained as a member 
of or a beneficiary of the conspiracy, and 
is mandatorily awarded a judgment for 
three times the amount thus found. Cer- 
tainly Congress did not intend to impose 
a further penalty upon the defendants 
* * * Two-thirds of the judgment is 
the penalty imposed by Congress and auto- 
matically attaches to the damages found. 
Bigelow et al. v. RKO Radio Pictures, Inc., 
etialoey) Cir) 1508.20 877,.883s’ Gitalies 
supplied.) 


And in Jaeger Research Laboratories v. Radio 
Corp., 90 F. 2d 826 (CA-3) at 828, the third 
circuit said: 
“The Sherman Act created a new tort 
damage right for damages actually suffered, 
but also imposed a statutory trebling 
penalty.” 
These comments are, however, as we have 
said, beside the point in this discussion, for 
the question now before us, presented to 
us in no case other than Hoskins, is, we 
repeat, what is the applicable statute of 
limitations in Illinois in an action for treble 
damages and attorneys’ fees. 


[Action To Recover Treble Damages and 
Attorneys’ Fees Within Two-Year 
Limitation Under Illinois Law| 


We had thought the decisions of Illinois 
to which we referred in the Hoskins case 
sufficient to support our conclusion. We 
kept in mind that where, as here, there is 
no applicable federal statute of limitations, 
under the various decisions of the Supreme 
Court cited, the federal court must apply 
the statutes of limitations of the State of 
Illinois and give to them “the same con- 
struction and effect which are given by the 
local tribunal.” Attempting to comply with 
this mandate, we examined the Illinois de- 
cisions. We found that, in C. B. & Q. Rail- 
road v. Jones, 149 Ill. 361, the Supreme Court 
of Illinois had decided that an action to 
recover three times the amount of the 
damages sustained and attorneys’ fees, was 
within that section of the state statute limit- 
ing assertion of demands to two years. It 
seemed to us that this authority should be 
sufficient to satisfy the most meticulous; 
consequently we deemed further citation 
unnecessary. However, in view of plaintiff’s 
zealous argument, we think it not amiss to 
direct attention also to various other IIli- 
nois authorities supporting the reasoning. 
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[Illinois Decisions | 


It is to be observed that Illinois has spe- 
cifically refused to follow the limited defi- 
nition of penalty or penal action or statutory 
penalty prescribed by Huntington v. Attrill, 
146 U. S. 657, but, rather, has held that a 
statutory recovery of damages not actually 
sustained but permitted in addition to ac- 
crued damages is not compensatory but in 
the nature of a statutory penalty within the 
meaning of the Illinois statute. Thus, in 
Vestal Co. v. Robertson, 277 Ill. 425 the court 
held that an action to recover damages for 
failure to perform certain statutory duties is 
within the two-year limitation. In an earlier 
case Wetdenger v. Spruance, 101 Il. 278, the 
court commented, in discussing an action 
against the trustees and incorporators of 
an insurance company, that the statutory 
liability asserted was not one incurred in 
pursuance of a contract but that as “a 
punishment for the wrong” they were re- 
sponsible for, they were “made liable to 
those injured thereby to the extent” of their 
interest in the corporation, and in their 
“agency presumed therefrom in causing or 
permitting the injury.” In Gridley v. Barnes, 
103 Ill. 211, the court repeated that such 
liabilities are imposed by way of penalty 
and are within the two year statute. Similar 
statutory liabilities were so classified like- 
wise in Kimball v. Hurlbut, 12 Ill. App. 500; 
Junker v. Kuhnen, 18 Ill. App. 478. 


Perhaps illustrations of the application of 
the Illinois rule more pertinent to this case 
are found in a series of decisions covering 
in sequence an extended period of time. 
Thus in 1882, in St. Louis, A. & T. H. RR. 
Co. v. Hill, 11 Vil. App. 248, in an action 
against a railroad company to recover treble 
damages because it had charged excessive 
rates forbidden by statute, it was held that 
the two-year statute applied. In 1887 the 
court adhered to the rule in Illinois & St. 
Louis Railroad & Coal Co. v. People, ete., 19 
Ill. App. 141, 142, affirmed 122 Ill. 506, dis- 
tinguishing sharply between an action for 
actual damages where the five-year statute 
of limitations is applicable and an action for 
statutory treble damages, to which the two- 
year statute applies. An appellate court de- 
cision to the contrary, Atchison T. & S. F. 
Ry. Co. v. People, 128 Ill. App. 38, was re- 
versed by the Supreme Court in 227 Ill. 270, 
which followed its decision in Diversey v. 
Swuth, 103 Ill. 378, holding that the treble 
damage action involved is penal in char- 
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acter. See also Staninger v. Tabor, 103 Il. 
App. 330; Mueller v. Bittle, 321 Ill. App. 363; 
Confrey v. Stark, 73 Ill. 187; Brannan vw. 
Adams, 76 Il. 331; Dabney v. Manion, 155 Il. 
App. 238. 


[Answer to Question Same as in 
Hoskins Case] 


Thus the crucial question of what Illinois 
statute of limitations applies must be an- 
swered as it was in the Hoskins case. Illinois 
has decided that actions for treble damages 
and attorneys’ fees, such as the action as- 
serted here, so far partake of action to 
recover statutory penalties as to be within 
the statute forbidding actions to recover 
such damages within two years. 


[Two-Year Limitation Is Not Unreasonable] 


To apply state statutes in determining the 
limitation upon federal causes of action 
necessarily results in lack of uniformity. 
This is the unavoidable result of applying 
the statutes of different states, in accord 
with the interpretations of those statutes by 
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the courts of the respective commonwealths, 
under the Rules of Decisions Act. But the 
Congress has seen fit to leave the question 
to the state, and we know of no qualifica- 
tion upon this grant of authority implicit in 
the failure of Congress to provide a federal 
statute. Surely it can not be said that to 
curtail the time for commencement of a 
cause of action for the violation of a federal 
statute to two years is unreasonable. Such 
has been the conclusion in such cases as 
Northern Kentucky Telephone Co. v. Southern 
Bell Telephone & Telegraph Co., et al., 73 F. 
2d 333 (CA-6), c. d. 294 U. S. 719, holding 
that a one-year state statute governing ac- 
tions for conspiracy applies to treble dam- 
age suits under the Sherman Act; American 
Tobacco Co. v. People’s Tobacco Co., Lid., 
204 Fed. 58 (CA-5), and Hansen Packing Co. 
v. Swift & Co., 27 F. Supp. 364, where a two- 
year limitation was applied. See also Kendall 
et al. v. Keith Furnace Co., et al., 162 F. 2d 
1002 (CA-8). 


[Judgment Affirmed | 


The judgment is affirmed. 


[67,271] Bertha Building Corporation v. National Theatres Corporation. Gumbiner 
Theatrical Enterprises, Inc. v. National Theatres Corporation. 


In the United States District Court for the Eastern District of New York. Civil Nos. 


12073 and 12074. Dated February 21, 1952. 


Clayton Antitrust Act 


Practice and Procedure—Civil Suit—Venue Jurisdiction in Action Against Foreign 
Corporation Licensed to Do Business in State—Application of General Venue Statute.— 
In a civil antitrust action instituted in the Eastern District of New York, a motion by the 
defendant which is a foreign corporation licensed to do business within the State of New 
York, to dismiss the action on ground of improper venue under Section 12 of the Clayton 
Antitrust Act, or in the alternative to transfer the action to the Southern District of 
New York is denied. Venue is not properly laid under the Clayton Antitrust Act because 
the defendant is not an inhabitant of, is not found, and does not transact business in the 
Eastern District of New York; however, venue is properly laid under the general venue 
statute (Section 1391c of the Judicial Code of 1948) which provides that a corporation may 
be sued in any judicial district in which it is licensed to do business, and such judicial 
district shall be regarded as the residence of such corporation for venue purposes. Con- 
gress, under the general venue statute, made a foreign corporation suable in any district 
in which it is licensed to do business. 


See the Sherman Act annotations, Vol. 1, J 1640.309; Clayton Act annotations, Vol. 1, 
¥ 2032.10, 2032.55. 


For the plaintiffs: Corcoran and Kostelanetz (Boris Kostelanetz and Rexford E. 
Tompkins, of counsel). 


For the defendant: Dwight, Royall, Harris, Koegel and Caskey (Charles F. Young, 
of counsel). 
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[Defendant a Foreign Corporation Licensed 

to Do Business in State] 

Kennepy, District Judge [Jn full tert]: 
These actions are brought under the anti- 
trust laws of the United States. They were 
begun on September 5, 1951, and in both 
cases the defendant was served with proc- 
ess in the Southern District of New York. 
In neither case does the defendant do any 
business within the Eastern District of New 
York. But defendant is a foreign corpora- 
tion licensed to do business within the 
State of New York. 


[Motion to Dismiss for Improper Venue] 


Defendant moves pursuant to Section 12 
otsther Clayton “Acti(iSeU:. S: Gy A §22) 
for orders dismissing the actions on the 
ground of improper venue, or in the alterna- 
tive for orders transferring both causes to 
the Southern District of New York pursu- 
ant to the appropriate code section (28 U. S. 
C. A. §1406a). In other words, both mo- 
tions raise the same question: is the venue 
jurisdiction proper? 


[Improper Venue Under Clayton Act— 
General Statute Pleaded] 


It is clear that venue is not here properly 
laid under the section of the Clayton Act 
specifically applicable (15 U. S. C. A. § 22). 
Defendant is not “an inhabitant” of this dis- 
trict, is not “found” here, and does not 
“transact business” here. But plaintiffs say 
this district has venue jurisdiction under the 
general venue statute (28 U. S. C. A. 
§1391c). That statute, so far as it is per- 
tinent here, provides as follows: 


“A corporation may be sued in any 
judicial district in which it is incorporated 
or licensed to do business or is doing 
business, and such judicial district shall 
be regarded as the residence of such cor- 
poration for venue purposes.” 


[General Statute Applicable] 


As I have hinted, defendant argues that 
the general statute, just quoted, is not ap- 
plicable at all. It says that where Congress 
has, for a particular type of action, provided 
a particular rule of venue, then the plaintiff 
must bring himself within that specific stat- 
ute. Plaintiffs say that where Congress has en- 
acted a general venue statute and also a 
specific one, they may sue in any district 
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which comes within the description of either 
statute. One can well understand how an 
answer either way to these contentions 
could be sustained on logical grounds. 
However, I shall not labor the point because 
there are some decided cases which I find 
persuasive (Lipp v. National Screen Service 
Corp. E. D. Pa., 1950 [1950-1951 TraprE 
CASES § 62,760], 95 F. Supp. 66; Auburn 
Capitol Theatres Corp. v. Schine Chain Thea- 
tres, S. D. N. Y., 1949 [1948-1949 TravrE 
CASES { 62,413], 83 F. Supp. 872). I have 
not overlooked the criticism which the de- 
fendant makes of these decisions. For even 
if the matter were res integra I would reach 
the conclusion that when Congress affords 
a plaintiff-litigant the opportunity to sue in 
a prescribed district because of the existence 
of a specific federal question (arising under 
the antitrust laws), and also in another 
statute gives wider lattitude where any fed- 
eral question exists, it would be a narrow 
technicality to close the doors of the courts 
of the latter district unless Congress had 
given some indication that this was its in- 
tention, which here it did not. The ques- 
tion, I admit, is not free from difficulty be- 
cause apparently in cases under the patent 
laws Congress has evinced an intention to 
restrict venue jurisdiction * whereas in cases 
under the Jones Act most of the decisions 
take the position that it has not. But I find 
no reason why a suitor under the antitrust 
laws should by implication be unduly fet- 
tered by venue provisions, particularly since 
cases of harassment can be dealt with under 
the forum non conveniens theory. 


[Is Defendant Licensed to Do Business 
im District?) 


Assuming that I am right, and that plain- 
tiffs are entitled to invoke the venue provi- 
sions of 28 U. S. C. A. §1391c, there still 
remains a somewhat perplexing question. 
That section (quoted above) permits a cor- 
porate defendant to be sued in a judicial dis- 
trict (1) where it is incorporated, or (2) 
licensed to do business, or (3) doing busi- 
ness. Defendant is not incorporated in the 
Eastern District nor is it doing business 
here. It is, however, licensed to do business 
in the State of New York. Does that bring 
this district within the statutory descrip- 
tion of a “district” where the defendant is 
“licensed to do business’? 


1 Professor Moore does not agree with this: 
see passage quoted in the Lipp case, 95 F. Supp. 
66, 69. 
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[Three Cases Suggesting a Negative 
Answer | 

It must be acknowledged that there are 
at least three cases in this district which 
either suggest or hold that the question 
must be answered in the negative (Judge 
Galston in Wood v. Pennsylvania Greyhound 
Lines, E. D. N. Y., 1949, 86 F. Supp. 91; 
Chief Judge Inch in Kibler v. Trans-Conti- 
nent & Western Air, E. D. N. Y., 1945, 63 
F. Supp. 724; and Judge Abruzzo in Hill 
v. New England Greyhotnd Line, E. D.N. Y., 
1939, unreported). It will be observed that 
both Judge Inch’s case and Judge Abruz- 
zo’s case were decided prior to the 1948 
amendment. And in the Wood case, de- 
cided by Judge Galston, it is true that there 
were some special circumstances which may 
or may not be controlling, i. e., the defend- 
ant was prohibited against doing business 
in the Eastern District of New York and 
therefore even though licensed to do busi- 
ness in the state, that fact may possibly 
have had some effect upon Judge Galston’s 
conclusion. 


[Arguments of Plaintiff and Defendant] 


Here again, on principle, it is easily pos- 
sible to sustain either one of the arguments 
of counsel, which were, by the way, set 
forth in very thorough briefs. Defendant 
argues that to hold a corporation suable in 
a district where it does no business pro- 
duces two anomalous results: (1) wider 
jurisdiction is given over a foreign corpora- 
tion than over a domestic corporation be- 
cause the latter would be suable only in 
the district of its incorporation, and (2) 
wider jurisdiction would be given over a 
licensed than over an unlicensed corpora- 
tion because the latter would be suable only 
in the district where it did business, where- 
as the former, under the plaintiffs’ theory, 
could be sued in any district of the state.’ 
Plaintiffs, on the other hand, point to the 
precise language of the statute and say that 
if defendant’s contention is sound then the 
branch of the venue-jurisdiction statute 
which speaks of licensed corporations is 
wholly unnecessary. That is to say, they 
point out that if the statute means what 
defendants say it does, a domestic corpora- 
tion is suable in the district of its incorpora- 
tion, and a foreign corporation only in the 
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district where it does business, which makes 
it unnecessary to mention anything about 
licenses, because the venue would not exist 
in any case unless the corporation were 
doing business in the particular district 
where suit was brought. 


[Intent to Widen Prior V enue-Jurisdiction] 


If this were a mere question of parsing 
the statute I would hold that when Con- 
gress made it possible to sue a corporation 
“in any judicial district in which it is * * * 
licensed to do business” it must have had 
something in mind, and in all probability in- 
tended to widen prior venue-jurisdiction to 
cover cases exactly like this one. 


To Harmonize Federal Venue and 
Process Requirement] 


[Intent 


But I am not sure that there is not also 
judicial gloss on the meaning of “licensed 
to do business” which is useful here. I 
admit that on its facts the Neirbo doctrine 
of waiver is not determinative of this case 
(Neirbo Co. v. Bethlehem Corp., 1939, 308 
U. S. 165), because there, as I understand 
it, the defendant was sued in the district 
which it had designated as the residence of 
its local agent, whereas here that is not so. 
However, in Barnes v. Wilson, E. D. Wis., 
1941, 40 F. Supp. 689, 691 a consent to suit 
filed by licensed foreign corporations was 
treated as “state-wide” consent. And Judge 
Leibell (Cleverly v. Nelson, S. D. N. Y., 1949, 
unreported except in 122 N. Y. L. J. 17, p. 1, 
col. 4, July 26, 1949) reads the revised stat- 
ute! (28 U.S. cA. $1391) ito imean that 
venue can be laid in any judicial district of 
the state which has issued the license. 


When, moreover, this defendant domesti- 
cated itself it did so under acts (New York 
General Corporation Law, Article 13, Sec. 
210(1); New York Stock Corporation Law, 
Article 3, Sec. 24A) whereunder it desig- 
nated an agent “upon whom process in any 
action or proceeding against it may be 
served within this state’ (emphasis added). 
It is all very well to refer to this as a mere 
process-jurisdiction statute but Congress in 
reframing the venue statute (28 U. S.C. A. 
§ 1391c) must surely have been aware of the 
fact that states do not license corporations 
to do business in any particular judicial dis- 
trict: that the certificate of domestication 


2A Similar anomaly under the former statute 
wags noted in Moss v, Atlantic Coast Line R. 
Co., 2 Cir., 1945, 149 F. 2d 701. There a foreign 
corporation, doing business: without a license 
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got off scot free where a domesticated foreign 
corporation would have been subject to the 
venue jurisdiction. 
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gives a@ corporation a license to do business 
in any judicial district. The consent to the 
service of process is not limited to actions 
in the state court brought under the venue 
of the judicial district where the agent has 
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tion complications when the code was re- 
vised in 1948. The only conclusion I can 
reach is that when Congress made a foreign 
corporation suable “in any district in which 
it is * * * licensed to do business” Con- 


his official address. What else could have 
been intended by Congress except to har- 
monize federal venue requirements and pro- 
cess requirements with each other, and with 
those operative in most of the states? 


gress meant what it said, and therefore that 
the venue here in properly laid under the 
section in question. 


[Motions To Dismiss or To Transfer Denied] 


The motions to dismiss the actions or in 
the alternative to transfer them to the 
Southern District are accordingly denied. 
There are still some questions concerning 
discovery which I will take up with counsel, 
if they wish, at such time as they may agree 
upon. 


[Venue Properly Laid Under General Statute] 


Congress must surely also have known 
that a flood of litigation had turned on the 
question of what constitutes doing business 
and on the Neirvo waiver doctrine: and the 
whole trend, I think, was towards the 
elimination or reduction of venue-jurisdic- 


[67,272] Midwest Fur Producers Association, K. T. Orr, Otis V. Miller, D. A. 
Armstrong, Roy D. Bartlett, Glen A. Haller, Fred H. Johnson, W. E. Myers, C. A. 
Noltimier, Floyd H. Rose, Herbert E. Schultz, as members of the Marketing Board of 
Midwest Fur Producers Association and as individuals v. Mutation Mink Breeders 
Association. 

In the United States District Court for the District of Minnesota, Fourth Division. 
Civil No. 3752. Dated December 28, 1951. 


Clayton Antitrust Act 


Practice and Procedure—Jurisdiction Over Foreign Corporation—Transacting Busi- 
ness—Motion to Dismiss Action for Lack of Jurisdiction—An antitrust action brought in 
the District of Minnesota by a fur producers association against a mutation mink breeders 
association, a foreign corporation, is dismissed for lack of jurisdiction where it was found 
that the breeders association had not been transacting business in Minnesota during the 
times relevant to the action. The record disclosed that (1) the breeders association is a 
cooperative corporation organized under the laws of Wisconsin whose objective is to 
promote the sale of mink fur and to assist its members in disposing of their pelts, (2) it 
has approximately 166 members in Minnesota out of approximately 2,700 members and its 
Minnesota members constitute about 28 per cent of the mink ranchers resident in Minne- 
sota, (3) it is not engaged in selling pelts, (4) it aids its members by contracting with 
nationally circulated magazine publishers for the printing of advertisements and by con- 
tractinge with fur auction companies to sell members’ furs for a stated commission and 
in return receives a percentage of the proceeds which in turn are used to further the sale 
of mink fur, all such contracts being consummated in Wisconsin, (4) it is not transacting 
business in Minnesota through a director who lives there, (5) it is not transacting business 
in Minnesota by reason of having a representative on the board of directors of a fur farm 
organization, (6) it had solicited members in Minnesota in one isolated act, (7) it had 
placed its trade-mark upon its members’ furs which the auction companies sold, and (8) it 
does not authorize any director, officer, employee, or agent to transact business outside of 
Wisconsin. 


The effect of the breeders association’s acts, not its acts themselves, exists in Minnesota 
with respect to the advertising and auctioning transactions. The defendant should not be 
- considered as transacting business in Minnesota merely because its Minnesota members 
are benefited by acts which the association does in another state with reference to all of the 
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United States, The association is not a party to any transaction in Minnesota and there- 
fore would not be transacting business m Minnesota. 


See the Clayton Act annotations, Vol. 1, | 2032.55. 
For the plaintiffs: Lee Loevinger (Larson, Loevinger, Lindquist and Freeman, of 


counsel), Minneapolis, Minn, 


For the defendant: A. Lyman Beardsley, and Morley, Cant, Taylor, Haverstock and 
Beardsley, Minneapolis, Minn. (Gerrit P. Groen, and Wilkinson, Huxley, Byron and 


Hume, Chicago, IIl., of counsel). 


Order Granting Defendant’s Motion 
To Dismiss 


[Motion to Quash Service and Dismiss Action] 


Norppye, Chief Judge [Jn full text]: The 
defendant has moved (1) to quash service 
and (2) to dismiss the action for lack of 
jurisdiction, pursuant to Rule 12 (b), Fed- 
eral Rules of Civil Procedure. 


[Issue Is One of Jurisdiction] 


This action is based upon the theory that 
defendant is violating the antitrust laws 
and is claiming trade-mark rights to which 
it is not entitled. Defendant is a Wisconsin 
corporation, and process herein was served 
upon it at its principal place of business in 
Wisconsin. Defendant now moves (1) to 
quash the service of process upon the 
ground that this Court cannot exercise 
extraterritorial jurisdiction, and (2) to dismiss 
the action upon the ground that defendant 
is not subject to this Court’s jurisdiction. 
Defendant recognizes in its supplemental 
brief that the first issue will be moot 
if no jurisdiction exists over defend- 
ant’s person. See also Eastman Kodak Co. 
of N. Y. v. So. Photo Materials Co., (1927) 
273 U. S. 359, 373, 374, and United States v. 
Scophony Corp. of America, (1948) [1948- 
1949 TRADE CASES { 62,238], 333 U. S. 795, 
807, 809, 810. Therefore, only the question 
of dismissal need be considered here. The 
issue is one of jurisdiction. 


[Was Defendant Transacting Business? 


Plaintiffs contend that this Court pos- 
sesses jurisdiction under Section 12 of the 
Cleon en sty Sim 716, iS WW SoC. A 
Sec. 22. That statute provides, 


“Any suit, action, or proceeding under 
the antitrust laws against a corporation 
may be brought not only in the judicial 
district whereof it is an inhabitant, but 
also in any district wherein it may be 
found or transacts business; * * *,” 


Both plaintiffs and defendant recognize that 
the issue here is if defendant was “trans- 
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acting business” within the meaning of this 
statute. The test for determining that issue 
was stated by the Supreme Court as follows 
in Eastman Kodak Co. of N. Y. v. So. Photo 
Materials Co., (1927) 273 U. S. 359, at 373, 


“ck * * 4 corporation is engaged in trans- 
acting business in a district, * * * if in 
fact, in the ordinary and usual sense, it 
‘transacts business’ therein of any sub- 
stantial character.” 


This test was reaffirmed in United States 
v. Scophony Corp. of America, (1948) [1948- 
1949 TravE Cases { 62,238], 333 U. S. 795, at 
807. And the Supreme Court added, “The 
principal, everyday business or commercial 
concept of carrying on business ‘of any 
substantial character’ became the test” un- 
der the Eastman decision. 


[Defendant a Wisconsin Cooperative Corpora- 
tion with Members Throughout 
the Umited States] 


In the instant case, the record shows that 
the defendant is a cooperative corporation 
organized under the laws of Wisconsin 
with approximately 2,700 members at the 
present time throughout the United States. 
Corporate headquarters are in Wisconsin. 
All of defendant’s members are mink farm- 
ers. Approximately 166 live in Minnesota 
and constitute about 28 per cent of the mink 
ranchers resident in Minnesota. Although 
one of defendant’s directors lives in Minne- 
sota, the business meetings of defendant are 
held in Wisconsin, and no director or officer 
of the corporation is authorized to transact 
business for defendant outside of Wiscon- 
sin. Defendant has no employees or agents 
in Minnesota. All contracts are made at the 
directors’ meeting held in Wisconsin. In 
1950 defendant circularized all mink ranch- 
ers in the United States, including those in 
Minnesota, who were not members of the 
defendant corporation and invited them to 
join the association. Some new members 
assumedly were obtained. 
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[Defendant Promotes Sale of Mink and Does 
Not Engage in Selling] 


Defendant’s chief objective is to promote 
the sale of mink fur of the type in which it 
is interested and to assist its members in 
disposing of their pelts. This assistance is 
rendered through an advertising program 
in trade and commercial magazines with 
national circulation, through contracts with 
fur auction companies, and through reports 
to members concerning the marketing of 
pelts. Defendant does not engage in selling 
pelts itself. 


[Advertising Contracts Consummated 
in Wisconsin] 


Vogue, Harpers Bazaar, Town and Coun- 
try, Social Spectator, and American Fur 
Breeder are the principal advertising media. 
All but the latter magazine are published 
outside Minnesota, and contracts for all 
advertising, including that in the American 
Fur Breeder, are and have been consummated 
in Wisconsin, 


[Contracts with Fur Auction Companies 
Consummated in Wisconsin] 


Defendant’s contract with the fur auction 
companies also was consummated in Wis- 
consin. The existing contract provides in 
substance that defendant will endeavor to 
induce its members to consign their muta- 
tion mink pelts to the New York Auction 
Company and to Lampson, Fraser, and 
Huth, Inc., or Eastwood and Holt, Inc., 
all of New York, or to Seattle Fur Exchange 
of Seattle, Washington. The auction com- 
panies in return agreed to furnish certain 
services and advice to defendant’s members 
and to sell their pelts for a specified com- 
mission, The companies also agreed to 
deduct from the sale price of all mutation 
mink pelts sold, and turn over to defendant, 
a designated percentage to be agreed upon 
between defendant and its members. This 
agreement has been carried out. 


[Agreement with Company Doing Business in 
Minnesota Terminated] 


The New York Auction Company of 
Minnesota is a subsidiary of the New York 
Auctions Company and does business in 
Minnesota. The subsidiary sold pelts for 
the defendant’s members under a 1949 
agreement between defendant and the parent 
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company. And defendant received approxi- 
mately $1,710.82 from the subsidiary as the 
amount deducted for defendant from the 
sale price for the period ending December 
31, 1950. But that contract pertained only 
to the 1949 fur crop (sold in 1950), and is 
the only contract which defendant had with 
the subsidiary. The contract was not re- 
newed in 1950, and none is in effect now 
with the subsidiary. Defendant’s trade- 
mark was placed upon its members’ furs 
which the auction companies sell. 


[Defendant Not Transacting Business in 
Minnesota by Virtue of Advertising 
and Auction Contracts] 


From these facts it is apparent that de- 
fendant aids its members principally by con- 
tracting with nationally circulated magazine 
publishers for the printing of an advertise- 
ment in that particular media and by con- 
tracting with fur auction companies to sell 
members furs for a stated commission and 
give defendant a percentage of the pro- 
ceeds which in turn are used to further the 
sale of mink fur. In neither situation is de- 
fendant involved in a transaction in Minne- 
sota on this record. The act of publishing 
the advertisement and circulating the maga- 
zine in Minnesota as well as the other forty- 
seven states is performed by the publisher 
and his agents. The act of selling the furs 
and being of service to defendant’s members 
is the act of the fur auction companies and 
their agents. None of them are agents of 
defendant. The thing which assists defend- 
ant’s members so far as defendant’s acts are 
concerned, is the contract which requires 
the publisher and the fur company to do 
designated acts. These contracts, and there- 
fore the acts by which they are made, are 
consummated and take place in Wisconsin, 
not Minnesota, on this record. The effect 
of defendant’s acts, not defendant’s acts 
themselves, exist in Minnesota with respect 
to the advertising and fur company trans- 
actions. That defendant should not be con- 
sidered as transacting business in Minnesota 
merely because its Minnesota members are 
benefited by acts which defendant does in 
another state with reference to all of the 
United States seems evident. Defendant 
is not a party to any transaction in Minne- 
sota and therefore would not be transacting 
business here, with respect to advertising 
and fur auction company activities. 
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[Other Acts Do No Disclose Defendant 
Transacting Business in Minnesota] 


The only other acts to which plaintiff 
points are the solicitation of Minnesota 
members by defendant in 1950, the member- 
ship of defendant in the National Board of 
Fur Farm Organizations, Inc., economic 
pressure by defendant on various market- 
ing agencies, and defendant’s assertion to 
plaintiffs of trade-mark rights in Minnesota. 
But the record does not show that the 
transactions constituting economic pres- 
sure could be considered to have taken place 
in Minnesota. The allegations state the 
effect of a transaction or transactions and 
do not indicate where they necessarily oc- 
curred. Likewise, defendant’s affidavits 
establish without contradiction that its di- 
rector who lives in Minnesota transacts no 
business for defendant in Minnesota. The 
acts which the director does and where in 
law he does them, not where he lives, de- 
termines the issue involved here. More- 
over, membership in the Fur Farm 
Organization, with representation on the 
Board of Directors, shows no transaction of 
defendant’s business in Minnesota. So far 
as this record shows, the defendant’s repre- 
sentative on the Board of Directors of the 
Fur Farm Organization helps transact the 
organization’s business, not defendant’s 
business, when he attends meetings here as 
a director of the fur farm organization. 
Mere membership in an organization does 
not show that defendant is transacting busi- 
ness here. And the issue of whether de- 
fendant is transacting business in Minnesota 
must be determined from all the facts of 
the case, not, as plaintiff urges, from the 
implications of a legal theory which de- 
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fendant may urge concerning trade-mark 
rights in Minnesota. The implications 
which plaintiff seeks to draw from that 
legal theory do not appear to be necessary 
ones. Finally, the solicitation of members 
here in 1950 by defendant does not appear 
sufficient by itself to constitute the trans- 
action of business in Minnesota. That act 
was not of such a nature on this record 
that defendant could be considered trans- 
acting business here in June, 1951, when this 
action was commenced. It shows no con- 
tinuity. On this record, it was an isolated 
act, not the transacting of business of a 
substantial character. No other dealings 
between the defendant and its Minnesota 
members are shown. Although as plaintiffs 
point out, the nature of a corporation and 
its activities must be recognized in deter- 
mining if it is transactiong business in a 
given state, consideration of this record 
both as a whole and according to separate 
acts discloses that defendant has not been 
transacting business in Minnesota during 
the times relevant to this action. Each case, 
of course, turns on its own facts. The cases 
cited by plaintiffs in support of their argu- 
ment here are distinguishable on their facts. 


[Action Disnussed for Lack of Jurisdiction] 


In view of these premises, therefore, de- 
fendant’s motion to dismiss this action for 
lack of jurisdiction is granted without preju- 
dice to plaintiffs’ right to bring the action 
in a forum in which the Court possesses 
jurisdiction. It is so ordered. An exception 
is reserved. 


[Judgment Entered Accordingly| 
Let judgment be entered accordingly. 


[| 67,273] Hunter Douglas Corporation v. Lando Products, Inc. 
In the United States District Court for the Northern District of California, Southern 


Division. 


No. 30024. Filed February 1, 1952. 


Clayton Antitrust Act and Sherman Antitrust Act 


Patent Infringement Suit—Counterclaim for Damages for Alleged Violation of Anti- 
trust Laws—Alleged Misuse of Patent Through Tie-In Sales—Loss of Customers— 
Proof of Damage.—In a patent infringement suit involving metal strips of the type used 
for venetian blind slats, the defendant’s counterclaim, alleging damages by reason of the 
plaintiff's misuse of the patent through tie-in sales in violation of the antitrust laws, is 
denied. Assuming that the defendant proved that the plaintiff, the sole manufacturer of 
plastic tape for venetian blinds, tied in the sale of the tape with the sale of slat material, 
and that because of the popularity of the plastic tape, which the defendant could not 
supply, the defendant lost customers, there is no showing that the defendant’s plant could 
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have handled additional orders. 
close to capacity. 
the fact that he has been damaged. 
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The record discloses that the defendant was operating 
To support an action for damages, the private litigant must establish 


See the Sherman Act annotations, Vol. 1, § 1660.315; Clayton Act annotations, Vol. 1, 


§ 2023, 2024.49. 


} For the plaintiff: Sherman and Peters, and Donovan O. Peters, San Francisco, Cali- 
fornia; Pennie, Edmonds, Morton, Barrows and Taylor, and Daniel V. Mahoney and 
Merton S. Neill, New York, New York; and Edward Hann, Los Angeles, California. 


For the defendant: Flehr and Swain, John F. Swain, and Julian Caplan, San Fran-* 


cisco, California. 


Action for patent infringement and coun- 
terclaim based on violation of the Sherman 
and Clayton Acts. Judgment in accordance 
with opinion. 


Memorandum Opinion 


[Allege Misuse of Patent Through Tie-In 
Sales] 


RocHE, Chief Judge [Jn full text except 
for omissions indicated by asterisks]: This 
is a patent infringement action in which 
the defendant has set up the defenses of 
invalidity of the patent and non-infringe- 
ment and, in addition, has counterclaimed 
for damages for alleged misuse of the pat- 
ent through tie-in sales in violation of the 
Sherman Antitrust Act and the Clayton Act. 


[Parties Manufacture Metal Strips Used 
for Blinds] 


Both parties manufacture thin metal strip 


of the type used for venetian blind slats. 
* Ok Ok 


x OK * 


[Fact of Damage Not Established] 


Defendant’s counterclaim for damages 
must likewise fail. It proceeds on the theory 
that plaintiff, the sole manufacturer of 


plastic tape for venetian blinds, tied in the 
sale of the tape with sale of slat material; 
that because of the popularity of the plastic 
tape, which defendant could not supply, 
many of its customers transferred their 
slat orders to the plaintiff; and that the 
defendant was thereby damaged. Assuming 
that such alleged tie-in sales were clearly 
proved, which they were not, and that the 
defendant lost customers thereby, there is 
no showing that the defendant’s plant could 
have handled additional orders. Indeed the 
record discloses that during the year 1950. 
the period in question, the defendant’s mill 
was operating at close to capacity with a 
greater volume of metal strip produced and 
a larger number of employees than in 1949. 
To support an action for damages for an- 
titrust violation, the private litigant must 
establish the fact that he has been damaged 
This the defendant has failed to do. 


[Judgment for Plaintiff on Counterclaim] 


It is therefore ordered that there be 
entered herein, upon findings of fact and 
conclusions of law, judgment in favor of 
the defendant on the complaint and in 
favor of the plaintiff on the counterclaim 
and that the respective parties pay their 
own costs. 


[{ 67,274] United States v. Allegheny County Retail Druggists’ Association; Federal- 


Rice Drug Company; George A. Kelly Company; McKesson and Robbins, Incorporated; 
Shipley Wholesale Drug Company; Rand’s; Sun Drug Company, Inc.; and Thrift Drug 
Company of Pennsylvania. 
In the United States District Court for 
Criminal No. 13470. Filed February 19, 1952. 
Case No. 1111 in the Antitrust Division of the Department of Justice. 


the Western District of Pennsylvania. 


Sherman Antitrust Act 


Criminal Prosecutions—Indictment—Bill of Particulars—Discretion of Court.—The 
court, in making rulings upon motions for bills of particulars, operated under the theory 
that the court’s discretion should be exercised to the extent of requiring the Government 
to surrender such information, and only so much information, as will afford the defendants, 
by use of diligence, reasonable opportunity to prepare adequately their case for trial. 
The Government is ordered to make clear whether one of the defendants is charged with 


Trade Regulation Reports { 67,274 


Number 241—216 


Decisions 
Court De onies 


U.S. v. Allegheny County Retail Druggists Ass'n 
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violation of the law in its capacity as a manufacturer, or whether it is charged only as a 
distributor; to furnish the names of all officers and employees of any defendant who 
allegedly took part in any of the activities charged in the indictment; to furnish the names 
of all individuals who attended any meeting allegedly held in furtherance of the alleged 
conspiracy; to indicate whether it intends to offer evidence as to any acts, actions, or 
statements of the defendant or co-conspirators in furtherance of the alleged conspiracy 
prior to a specified date; to indicate whether it is charging that a particular price for a 
specific item was agreed upon between the defendants; to state whether the allegd 
agreement was written, or oral, or a combination thereof; and to state when each de- 
“fendant joined the alleged conspiracy and, if appropriate, when each left the alleged 
conspiracy. 

See the Sherman Act annotations, Vol. 1,  1630.355. 

For the plaintiff: Edward C. Boyle, Pittsburgh, Pa. 


For the defendants: John C. Buchanan for George A. Kelly Co.; James P. Ifft for 
Allegheny Retail County Druggists’ Ass’n; Markel and Markel for Rand’s; Samuel Kauf- 
man and Louis Caplan for Federal Rice; J. Wray Connolly (Moorhead and Knox) for 
Sun Drug Co.; Crone and Cohen for Thrift Drug Co.; Kenneth Jackson (Thorp, Reed 
and Armstrong) for McKesson and Robbins, Inc.; J. R. Van Kirk, Lester K. Wolf, and 


J. M. Stoner and Sons for Shipley Wholesale Drug Co., all of Pittsburgh, Pa. 


Opinion 

Burns, District Judge [In full text except 
for omissions indicated by asterisks]: The 
considerations which govern the disposition 
of motions for bills of particulars are set 
forth fully and adequately by Judge Medina 
in United States v. The Metropolitan Leather 
& Find. Assn [1948-1949 TrapE CAsESs 
1 62,367], 82 F. Supp. 449 (D. C., S. D. of 
N. Y., 1949), and need not be here repeated. 
In making my ruling upon the motions be- 
fore me, I have operated under the theory 
that my discretion should be exercised to 
the extent of requiring the Government to 
surrender such information, and only so 
much information, as will afford the defend- 
ants, by the use of diligence, reasonable 
opportunity adequately to prepare their 
case for trial. 


In the case at bar, defense counsel have 
made strong representations with respect to 
the amount of possibly futile investigation 
and preparation for trial, because of the 
nature of the products involved and because 
defendants themselves are not all engaged 
in similar phases of marketing of drug 
store supplies. I believe the Government is 
in a position to particularize to some extent 
without affecting adversely its presentation 
of the case. 

Order 


And now, February 19, 1952, the Govern- 
ment is ordered to do the following: 


(1) The Government shall make clear 
whether defendant McKesson & Robbins, 
Inc. is charged with violation of the law 
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in its capacity as a manufacturer of drug 
store merchandise, or whether defendant 
McKesson & Robbins, Inc. is charged only 
as a distributor of such merchandise within 
the Pittsburgh area, as defined in Para- 
graph 7 of the Indictment. 


(5) In so far as the Government has 
knowledge at this time, the Government 
shall furnish to each defendant the names 
of all individuals who attended any meet- 
ings allegedly held in whole or in part in 
furtherance of the alleged conspiracy. In 
this connection, the Government should in- 
dicate the city and approximate date where 
each such meeting was held. 


(6) The Government shall. indicate whether 
it intends to offer evidence as to any acts, 
actions, or statements of the defendants or 
co-conspirators in furtherance of the said 
alleged conspiracy prior to May 1, 1951. 
This directive shall not foreclose the Gov- 
ernment from offering at the trial any perti- 
nent and admissible evidence designed to 
furnish background information, as con- 
trasted with evidence relating to the aileged 
conspiracy itself. 


(7) The Government shall indicate whether 
it is charging that a particular price for a 
specific item of drug store merchandise 
was agreed upon between defendants. If 
the Government is so charging, it shall 
identify generally the items involved. 

* Ok Ok 


(9) The Government shall state whether 
the alleged agreement was written, or oral, 
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or a combination thereof. In so far as the 
alleged agreement was written, the Govern- 
ment shall make it available to defendants, 
or furnish copies thereof to defendants, as 
required by the paragraphs above numbered 
oe and eoess 

(10) The Government shall furnish the 
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defendant who allegedly took part in any of 
the activities charged in the indictment. 

(11) The Government shall state, in so 
far as it has knowledge, when each defend- 
ant joined the alleged conspiracy and, if 
appropriate, when each left said alleged 
conspiracy. 


names of all officers or employees of any Saat 


[67,275] Ernst Schwarz v. General Aniline and Film Corporation. 


In the Supreme Court of the State of New York, Appellate Division, First Department, 
March, 1952. Nos. 5523, 5524. Dated April 22, 1952. 


Appeal by petitioner from orders of Supreme Court, New York County, (1) entered 
January 29, 1951, which dismissed this petition for assessment of expenses incurred by 
petitioner in the action prosecuted by the United States of America against petitioner and 
others in the United States District Court for the Southern District of New York, and 
(2) entered January 29, 1951, which granted motion of General Aniline and Film Corpo- 
ration to dismiss the petition. 


Sherman Antitrust Act 


Criminal Prosecutions—Plea of Nolo Contendere by Corporate Director—Petition 
for Reimbursement of Legal Expenses—Petition Denied—Dissenting Opinion.—A petition 
of a corporate director, who sought to be reimbursed for the expenses he incurred in defend- 
ing a Government antitrust prosecution against him, other directors, and their corporation, 
in which he was permitted to plead nolo contendere, was dismissed, and such dismissal is 
affirmed on appeal without an opinion. A dissenting opinion points out that even if the 
plea of nolo contendere were treated as a conviction for the purposes of this proceeding 
under the New York General Corporation Law, it would not necessarily be an adjudication 
of misconduct on the part of the director toward his corporation; that public policy would 
prevent indemnification if the conviction were based upon a charge involving moral turpi- 
tude, but a violation of the antitrust laws is not ordinarily considered to be malum in se; 
that in the case of antitrust prosecutions, the convicted director may have been doing 
what seemed to be best to promote the interests of the corporation; and that the director’s 
conviction under the antitrust laws, being on a plea of nolo contendere, did not constitute 
an adjudication of misconduct within the meaning of the New York Law because, for one 
reason, Section 5 of the Clayton Antitrust Act has been interpreted as placing on an equal 
footing consent decrees in equity and convictions entered upon pleas of nolo contendere. 


See the Sherman Act annotations, Vol. 1, J 1630.580; Clayton Act annotations, Vol. 1, 
J 2025.12. 

For the appellant: Rudolf B. Schlesinger of counsel (Joseph Kaskell with him on the 
brief; Kaskell and Schlesinger, attorneys). 

For the respondent: Herbert L. Abrons of counsel (Eugene L. Stewart and Kathryn 
V. Crean with him on the brief; Herbert L. Abrons and Donald O. Lincoln, attorneys). 

By Dore, Presiding Justice, and CoHn, CALLAHAN, VAN VoorHIS, and SHIENTAG, 
Justices. 


asterisks]: This appeal involves the impor- 
tant question whether an officer and direc- 
tor, who has been indicted under the federal 
antitrust law jointly with his corporation 
and other directors, has been guilty of such 
personal misconduct as to prevent him from 
being indemnified by the corporation for 
his legal expenses in preparing to defend 
against the charge. This indictment was 
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[Affirmed] 
Affirmed. No opinion. (VAN Vooruis, J., 
dissents in a dissenting opinion.) 
[Dissent] 


[Officer of Corporation Sought Indemnifi- 
cation in Antitrust Suit] 


Van VoorHIs, Justice (dissenting) [Jn 
full text except for omissions indicated by 
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found in 1941; in 1950 petitioner and the 
other individual defendants were permitted 
by the U. S. District Court for the Southern 
District of New York to plead nolo con- 
tendere. Petitioner was fined $500, but also 
incurred and paid $7,528.35 for legal fees 
and disbursements in preparing to defend 
himself. 


[Federal Court Denies Relief | 


He applied to be reimbursed for the latter 
sum in the antitrust proceeding in the fed- 
eral court, which held that such relief could 
be granted only in a separate special pro- 
ceeding instituted in the Supreme Court 
of New York State. Consequently he has 
commenced this special proceeding under 
Article 6-A of the General Corporation 
Law, to compel respondent to defray this 
expense. 


| State Court Dismissed Petition] 


Respondent moved at Special Term to 
dismiss the petition upon the grounds that 
the Supreme Court lacks jurisdiction of the 
subject matter, and that the petition fails 
to state facts sufficient to constitute a cause 
of action. The petition was dismissed, ap- 
parently upon the latter ground. The dis- 
missal being upon the law, all allegations 
of fact contained in the petition are to be 
construed favorably to petitioner. 


|Plea of Nolo Contendere an Adjudication 
of Misconduct in Trial Court] 


Special Term held that petitioner’s con- 
viction of violating the antitrust law upon 
his plea of nolo contendere, was an adjudi- 
cation that he had been guilty of “miscon- 
duct in the performance of his duties” with- 
in the meaning of Section 64 of Article 6-A 
of the General Corporation Law, and that 
for this reason he cannot compel the cor- 
poration to reimburse him for his legal 
expenses. The general principle is also ad- 
duced that to enable him to do so would 
allow him to take advantage of his own 
wrong. Both of those contentions seem to 
me to be erroneous. 


[The Plea Is Not Necessarily an Adjudi- 
cation of Misconduct] 


Even if the plea of nolo contendere were 
treated as a conviction for the purposes of 
this proceeding, it would not necessarily 
be an adjudication of misconduct on the 


{| 67,275 


Court Decisions 
Schwarz v. General Aniline and Film Corp. 


Number 241—218 
5-22-52 


part of petitioner toward his corporation. 
The burden is upon the corporation of 
establishing that this conviction is res judi- 
cata within the meaning of section 64. If 
there be any rational theory, consistent with 
the conviction, under which petitioner would 
not be guilty of misconduct toward his 
corporation within the meaning of section 
64 of the General Corporation Law, then 
he is entitled to prevail against the con- 
tention that the judgment of conviction is 
a bar (Schuylkill Fuel Co. v. Nieberg Realty 
Cor 200) Ne Yeu3d04) ens 


[Violation of Antitrust Laws Not Ordinarily 
Malum In Se] 


Public policy would prevent indemnif- 
cation if the conviction were based upon a 
charge involving moral turpitude (Stone vw. 
Freeman, 298 N. Y. 268), but violation of 
the antitrust laws is considered ordinarily 
to be malum prolibitum and not malum in 
se (U. S. uv. Socony-Vacuum Oil Co., 23 F. 
SHerayoy OS SA ee 8 ee 


sk Ok 


[Antitrust Violation May Have Occurred 
in Promoting Corporate Interests] 


Allowing to appellant the most favorable 
view of the facts, since he has been denied 
a trial by the order dismissing his petition, 
we must assume for the purpose of: this 
appeal that this was not an aggravated vio- 
lation of the antitrust law, which is further 
indicated by the small fine of $500. The 
facts in the antitrust prosecution are not 
before us. Since the burden of establishing 
the conviction as res judicata rests upon 
respondent (Schuylkill Fuel Co. v, Nieberg 
Realty Co., supra), we must assume that no 
question of criminal intent was involved. 
In the recent case of United States v. Alumi- 
num Co. of America [1944-1945 Trane Cases 
J 57,342], 148 Fed. 2d 416, 431, it was said 
in the opinion: “We disregard any question 
of ‘intent’.” The lack of anything approach- 
ing mens rea ag an ingredient in the crime 
was disavowed, with the statement that it 
was unnecessary for the prosecution in the 
Aluminum Company case even “to show that 
many transactions, neutral on their face, 
were not in fact necessary to the develop- 
ment of ‘Aloca’s’ business, and had no mo- 
tive except to exclude others and perpetuate 
its hold upon the ingot market.” It was 
held to be enough to support a conviction 
that the defendants intended to act in fur- 
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therance of the development of the busi- 
ness, which had resulted unintentionally in 
the creation of the power to monopolize. 
The term “misconduct” as employed in 
section 64 of the General Corporation Law 
means more than this. It refers to some- 
thing done with wrongful intent in dero- 
gation of the interests of the corporation. 
In the case of antitrust prosecutions, the 
convicted officer or director may have been 
and probably has been doing what seemed 
to be best to promote the interests of the 
corporation. He has probably been unable 
to know whether his conduct really was 
prohibited until after the Supreme Court of 
the United States has decided the particular 
case after a long, complicated and expensive 
trial. This is an occupational hazard to the 
officers and directors of large corporations, 
as truly as falling from a ladder is an occu- 
pational hazard { a painter or carpenter. 
The courts and public are aware of this, 
and therefore do not ordinarily think of 
such convictions as involving moral turpi- 
tude. Common fairness requires that corpo- 
rations should indemnify their officers against 
the onerous cost of this kind of litigation, 
that is a risk which they often have to run 
in order to accomplish the legitimate pur- 
poses of their businesses, which serve the 
public as well as the stockholders. 


[Plea of Nolo Contendere Not an Adjudi- 
cation of Misconduct] 


Upon another and narrower ground, the 
dismissal of this petition was erroneous. 
Petitioner’s conviction under the antitrust 
law was on plea of nolo contendere. This 
did not constitute an “adjudication” of mis- 
conduct within the meaning of section 64 
of the General Corporation Law. * * * A 
plea of nolo contendere could be entered 
only with the consent of the federal court, 
it being in the nature of a compromise 
between the people and the defendant (Twin 
Ports Oil Co. v. Pure Oil Co., 26 Fed. Supp. 
366, 372; State v. La Rose, 71 N. H. 435). 
The acceptance of such a plea is referred 
to as a settlement in common parlance 
(cf. statement by Assistant Attorney Gen- 
eral in charge of Anti-Trust Division in 
1949, quoted by Bergson in “Current Prob- 
lems in the Enforcement of the Antitrust 
Law,” 39 Trade-Mark Reporter 187 (1949); 
Twin Ports Oil Co. v. Pure Oil Co., supra). 
Regardless of whether the nature of this 
charge as malum prohibitum could be suf- 
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ficient under any view to constitute mis- 
conduct within section 64 of the General 
Corporation Law, petitioner’s plea of molo 
contendere did not determine his guilt for 
the purpose of a civil proceeding between 
himself and the corporation. Section 64 re- 
quires that it shall have been “adjudged in 
such action, suit or proceeding, that such 
officer, director or employee is liable for 
negligence or misconduct in the perform- 
ance of his duties” (Italics supplied). 


[Clayton Act Clarifies the Effect 
of the Plea] 


In this context, an amendment to the 
Sherman Antitrust Law by the Clayton Act 
clarifies the effect of a plea of nolo con- 
tendere (38 Stat. 731, 15 U. S. C. A. § 16). 
This section is not directly in point, but 
establishes a standard of judgment which 
is controlling. It defines collaterally what 
does and what does not constitute res judi- 
cata between the parties in civil matters, 
while extending the estoppel of an antitrust 
judgment or decree for the benefit of third 
persons suing for civil damage. This sec- 
tion provides that 


“A final judgment or decree rendered 
in any criminal prosecution or in any suit 
or proceeding in equity brought by or on 
behalf of the United States under the 
antitrust laws to the effect that a defend- 
ant has violated said laws shall be prima 
facie evidence against such defendant in 
any suit or proceeding brought by any 
other party against such defendant under 
said laws as to all matters respecting which 
said judgment or decree would be an estop- 
pel as between the parties thereto: Pro- 
vided, this section shall not apply to con- 
sent judgments or decrees entered before 
any testumony has been taken” (Italics sup- 
plied). 


This section has been interpreted as placing 
on an equal footing consent decrees in 
equity and convictions entered upon pleas 
of nolo contendere (Twin Ports Oil Co. vw. 
Pure Oil Co., 26 F. Supp. 366, 371-2; Barns- 
dall Refining Corporation v. Burnamwood Oil 
Co., 32 F. Supp. 308, 311-312). In thus ex- 
tending the benefit of the estoppel of the 
judgment (in some degree) to third parties 
who have sued to recover civil damages, 
which has been held to be its purpose (East- 
man Kodak Co. v. Southern Photo Material 
Con 29 ow Bed 98) satin 02730 WS O59) satis 


statute indicates the scope of the estoppel 
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of the judgment as between the parties 
themselves, by clearly inferring that a con- 
sent judgment or decree entered before any 
testimony has been taken is not “an estop- 
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however, the plea cannot be used or taken 
as an admission of the facts alleged in the 
indictment.” (p. 129) 


pel as between the parties thereto.” This 
is a civil proceeding between a corpora- 
tion and one of its officers. People v. Dai- 
boch, 265 N. Y. 125, cited at Special Term 
is not controlling. The Court of Appeals 
stated in its opinion therein: “In civil cases, 


[Motion To Dismiss Should Be Denied] 


The order appealed from should be re- 
versed and respondent’s motion to dismiss 
the application should be denied, with costs 
to appellant. 


[167,276] Spears Free Clinic and Hospital for Poor Children, operating Spears 
Chiropractic Sanitarium and Spears Clinic v. R. L. Cleere, R. W. Dickson, L. V. Likes, 
Joseph A. Myers, R. L. Drinkwater, Charles G. Grover, J. M. Praschek, The Medical 
Society of the City and County of Denver, K. D. A. Allen, Frank B. McGlone, H. W. 
Stuver, W. B. Yegg, H. R. McKeen, Sr., Loring W. Frank, also known as Lorenz W. 
Frank, Wilfred S. Dennis, Rex L. Murphy, Osgoode Philpott, F. H. Good, Herman 
I. Laff, W. Wiley Jones, James M. Perkins, and George B. Kent. bed 


In the United States Court of Appeals for the Tenth Circuit. November Term, 1951. 


No, 4388. Dated May 10, 1952. 
Appeal from the United States District Court for the District of Colorado. 


Sherman Antitrust Act 


Conspiracy to Restrain and Monopolize Local Activities—Object of Conspiracy and 
Means to Effectuate It—Effect Upon Interstate Commerce—Dismissal of Action.—The 
dismissal of an antitrust action brought by a chiropractic institution against a city and 
county medical society, members of a state board of health, a pharmacist, two attorneys, 
and a dentist, charging that they conspired to prevent the licensing of the chiropractic 
institution, conspired to allocate to the members of the medical profession the entire 
practice of the healing arts, and conspired to monopolize the entire practice of the healing 
arts within the State of Colorado, is affirmed. There is no direct, immediate or substantial 
effect on interstate commerce so as to bring the alleged conspiracy within the scope of 
the Sherman Antitrust Act. 


The practice of the healing arts in Colorado is wholly local in character, and there was 
no intent to restrain interstate commerce. The purpose and object of the conspiracy 
and of the means adopted to effectuate it, were to restrain the practice of chiropractic and 
to allocate the practice of the healing arts in Colorado. “It is this exclusively local aim 
and not the fortuitous and incidental effect upon interstate and foreign commerce which 
gives character to the conspiracy.’ The mere fact that a fortuitous and incidental effect 
of the conspiracy and acts may be to reduce the number of persons who will come from 
other states and counties to the chiropractic institution for treatments does not create such 
a relation between interstate commerce and such local activities as to make them a part 
of interstate commerce. 


See the Sherman Act annotations, Vol. 1, J 1021.310, 1021.581. 


For the appellant: George Louis Creamer (Charles Ginsburg was with him on the 
brief). 


For the appellees: Kenneth W. Robinson (James T. Burke, Duke W. Dunbar, 
H. Lawrence Hinkley, James D. Parriott, Jr., J. P. Nordlund, and Robert D, Charlton 
were with him on the brieis). 


Before Purutps, Chief Judge, and Bratron and Murran, Circuit Judges. 
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[Trial Court Sustained Defendants’ Motion 
to Dismiss] 


Pups, Chief Judge [Jn full text]: 
Spears Free Clinic and Hospital for Poor 
Children,’ a corporation, brought this action 
to recover damages under 15 USCA §15 
for violation of 15 USCA §§1 and 2. On 
motion of the Spears Hospital the court 
dismissed the action as to certain defend- 
ants. The remaining defendants? are the 
Medical Society of the City and County of 
Denver, a Colorado corporation, former and 
present members of the State Board of 
Health of the State of Colorado, and former 
and present officials or trustees of the Medi- 
cal Society. One of the defendants is a 
licensed dentist, one is a registered pharma- 
cist, and two are attorneys duly licensed to 
practice law in the State of Colorado. The 
other defendants are doctors of medicine, 
duly licensed to practice in the State of 
Colorado, and are members of the Medical 
Society. The defendants interposed a mo- 
tion to dismiss the action on the ground 
that it did not state a claim on which relief 
could be granted. The trial court sustained 
the motion and dismissed the action. Spears 
Hospital has appealed. 


[Alleged Conspiracy To Prevent Operation 
of Chiropractic Institution] 


The complaint alleges that the Spears 
Hospital operates as a chiropractic institu- 
tion and has on its staff licensed chiropractors, 
laboratory technicians, X-ray technicians, 
physiotherapists, nurses and dieticians; that 
it provides facilities wherein persons are 
given and furnished, by duly licensed per- 
sons, chiropractic treatments, that are per- 
mitted by the laws of Colorado; and that 
“numerous persons from all of the United 
States, and from many foreign countries” 
regularly come to the institution for treat- 
ment. It further alleges that the defendants 
combined and conspired to prevent the li- 
censing of such institution by the proper 
authorities of the State of Colorado, to pre- 
vent the operation and maintenance of such 
institution, and to allocate to the members 
of the medical profession within the State 
of Colorado the entire practice of the heal- 


1 Hereinafter referred to as Spears Hospital. 

2 Hereinafter referred to collectively as the 
defendants. 

3 United States v. Yellow Cab Co., [1946-1947 
TRADE CASES { 57,576], 332 U. S. 218, 230-232. 

4 Apex Hosiery Co. v. Leader, 310 U. S. 469, 
510; Hopkins v. United States, 171 U. S. 578, 
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ing arts within that state, to the exclusion 
and restraint of the practice of chiropractic; 
and that the defendants did certain act to 
prevent the maintenance of the Spear Hospi- 
tal as a chiropractic institution and to 
monopolize the entire practice of the heal- 
ing arts within the State of Colorado in the 
medical profession, to the exclusion and 
restrain of the practice of chiropractic. 


[Local Activities Not Made a Part of 
Interstate Commerce | 


The practice of the healing arts in Colorado, 
including chiropractic, is wholly local in 
character. The alleged conspiracy and 
the acts alleged to have been done in fur- 
therance thereof had for their purpose and 
object the monopolization and restrain of 
purely local activities. No price fixing or 
price maintenance for professional or other 
services was involved. There was no intent 
to injure, obstruct or restrain interstate or 
foreign commerce. The mere fact that a 
fortuitous and incidental effect of such con- 
spiracy and acts may be to reduce the 
number of persons who will come from 
other states and countries to the Spears 
Hospital for chiropractic treatments does 
not create stich a relation between inter- 
state and foreign commerce and such local 
activities as to make them a part of such 
commerce.® 


[Restraint of Commerce Must Be Direct 
and Substantial | 


To come within the purview of the Sher- 
man Act the restraint of commerce or the 
obstruction must be direct and substantial 
and not merely incidental or remote.* The 
conspiracy or combination must be aimed 
or directed at the kind of restraint which 
the Act prohibits, or such restraint must be 
the natural and probable consequence of the 
conspiracy.” 


[Specific Intent Need Not Always Be Shown] 


A specific intent to restrain trade or create 
a monopoly need not always be shown. It 
is sufficient that a restraint or monopoly, 
within the purview of the Act, results as a 


592: Levering & G. Co. v. Morrin, 289 U.S. 103, 
107-108; Industrial Association of San Francisco 
uv. United States, 268 U.S. 64, 80-82. 

5 Apex Hosiery Co. v. Leader, 310 U. S. 469, 
511; Feddersen Motors v. Ward, 10 Cir., [1950- 
1951 TRADE CASES { 62,579], 180 F. 2d 519, 522. 


{ 67,276 


67,494 


consequence of the defendants’ conduct. 
The defendant “must be held to have in- 
tended the necessary and direct consequences 
of their acts and cannot be heard to say 
the contrary.” ° 


[Where Object Is To Restrain Activities Local 
in Character, Facts Considered | 


Where, however, the object and purpose 
is to restrain or monopolize activities or 
matters purely local in character, those facts 
may be considered in determining whether 
the effect on interstate or foreign commerce 
is direct and substantial or only incidental, 
indirect and remote." In Levering & G. Co. 
v. Morrin, 289 U. S. 103, the complainants 
were engaged in fabricating and erecting 
structural iron and steel and attempts were 
made by unions in the City of New York to 
compel them to employ only union labor in this 
work. The complaint alleged that all the steel 
used by the complainants in the City of New 
York was transported from other states, 
and that the success of the respondents’ 
efforts would result in the destruction of 
the complainants’ interstate traffic in steel. 
The court said, at page 107: 


“All this, however, is no more than to 
say that respondents’ interference with 
the erection of the steel in New York 
will have the effect of interfering with the 
bringing of the steel from other states. 
Accepting the allegations of the bill at 
their full value, it results that the sole 
aim of the conspiracy was to halt or sup- 
press local building operations as a means 
of compelling the employment of union 
labor, not for the purpose of affecting the 
sale or transit of materials in interstate 
commerce. Use of the materials was 
purely a local matter, and the suppression 
thereof the result of * * * a purely 
local aim. Restraint of interstate com- 
merce was not an object of the conspiracy. 
Prevention of the local use was in no sense 
a means adopted to effect such a restraint. 
It is this exclusively local aim, and not the 
fortuitous and incidental effect upon inter- 
state commerce, which gives character to 
the conspiracy. * * * If thereby the 
shipment of steel in interstate commerce 
was curtailed, that result was incidental, 


Court Decisions 
Spears Free Clinic and Hospital v. Cleere 


Number 241—222 
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indirect and remote, and, therefore, not 
within the anti-trust acts * * *,”* 


[Indirect and Remote Obstruction 
To Commerce | 


A curtailment of the manufacture of ar- 
ticles to be shipped in interstate commerce 
or the lessening of the number of persons 
who travel in interstate commerce, resulting 
from a conspiracy to restrain or monopolize 
a wholly local activity, is ordinarily an inci- 
dental, indirect and remote obstruction to 
such commerce. In Union Leather Workers 
International Union v. Herkert & Meisel 
Trunk Co., 265 U. S. 457, at page 471, the 
court said: 


“This review of the cases makes it clear 
that the mere reduction in the supply of 
an article to be shipped in interstate com- 
merce, by the illegal or tortious preven- 
vention of its manufacture is ordinarily an 
indirect and remote obstruction to that 
commerce. It is only when the intent or 
necessary effect upon such commerce in 
the article is to enable those preventing 
the manufacture to monopolize the supply, 
control its price, or discriminate as be- 
tween its would-be purchaser, that the 
unlawful interference with its manufacture 
can be said directly to burden interstate 


commerce.” ® 


[Effect Upon Commerce Was Fortuitous 
and Remote] 


Here, the purpose and object of the con- 
spiracy and of the means adopted to effec- 
tuate it, were to restrain the practice of 
chiropractic and to allocate to the medical 
profession the practice of the healing arts 
in Colorado. It is this exclusively local aim 
and not the fortuitous and incidental effect 
upon interstate and foreign commerce which 
gives character to the conspiracy. The 
effect upon interstate and foreign commerce 
was fortuitous and remote and not direct 
and substantial. 4 


[Feddersen Motors’ Case] 


In Feddersen Motors v. Ward, 10 Cir. 
[1950-1951 Trane Cases { 62,579], 180 F. 2d 


® United States v. Griffith [1948-1949 TRADE 
CASES {i 62,246], 334 U. S. 100, 105; United 
States v. Masonite Corp., 316 U. S. 265, 275; 
United States v. Columbia Steel Go. [1948-1949 
TRADE CASES { 62,260], 334 U. S. 495, 525. 

7 Levering & G. Co. v. Morrin, 289 U. S. 103, 
107-108; United Leather Workers v. Herkert, 265 
U.S. 457, 471; Industrial Ass’n v. United States, 
268 U. S. 64, 80-81; Atlantic Co. v. Citizens Ice 
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& Cold Storage Co., 5 Cir. [1950-1951 TRADE 
CASES f 62,538], 178 F. 2d 453, 457; Apex 
Hosiery Co. v. Leader, 310 U. S. 469, 506-513. 

’ Compare United States v. Frankfort Distill- 
eries [1944-1945 TRADE CASES { 57,338], 324 
U.S. 293, 298. 

®See also Levering & G. Co. v. Morrin, 289 
U. S. 103, 106, 107; Apex Hosiery Co. v. Leader, 
310 U.S. 469, 510-512. 
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519, the facts with respect to the purpose 
and object of the conspiracy were much like 
the facts in the instant case. There, the. de- 
fendant, Fred Ward, Inc., was the distribu- 
tor for Hudson automobiles in the Denver, 
Colorado, District and the plaintiff, Fed- 
dersen Motors, was a local dealer in Hudson 
automobiles at Greeley, Colorado, in such 
District, The other defendant, Fred Ward, 
through stock ownership controlled the 
management, purposes, policies and busi- 
ness practices of Fred Ward, Inc. In its 
complaint plaintiff alleged that the defend- 
ants entered into a conspiracy to force it 
out of business as a dealer in Hudson auto- 
mobiles; it further alleged certain acts done 
in furtherance of the object of such con- 
spiracy, and that the effect of such acts was 
to prevent or substantially lessen competi- 
tion with other Hudson dealers or create 
a monopoly in the distribution of new Hud- 
son automobiles in commerce, in such dis- 
trict. We there held that “only those 
contracts or combinations are within its (the 
Sherman Act) scope which by reason of 
intent, tendency, or the inherent nature of 
the contemplated acts prejudice the public 
interests by unduly restricting or unduly 
obstructing the course of interstate com- 
merce”; and that the complaint must allege 
facts “from which it can be determined as a 


Cited 1952 Trade Cases 
Bader v. Zurich General Accident and Liability Ins, Co., Ltd. 


67,495 


matter of law that by reason of intent, ten- 
dency, or the inherent nature of the con- 
templated acts, the conspiracy was reasonably 
calculated to prejudice the public interest 
by unduly restricting the free flow of inter- 
state commerce.” We concluded that the 
alleged conspiracy and the acts done in 
futherance thereof would not substantially 
obstruct or restrain interstate commerce 
with harmful effect to the public interest. 


| Alleged Conspiracy Not Within Scope of 
Sherman Act] 


We conclude that in the instant case there 
was no direct, immediate or substantial ef- 
fect on interstate or foreign commerce, 
bringing the alleged conspiracy within the 
scope of the Sherman Act. 


[Not Necessary To Determine Whether 
Practice of the Healing Arts Is 
Trade or Commerce] 


We deem it unnecessary to pass upon 
the question whether the practice of the 
healing arts, including chiropractic, is trade 
or commerce within the meaning of §1 of 
the Sherman Act.” 


[Affirmed] 
Affirmed. 


[] 67,277] Maximilian Bader v. Zurich General Accident and Liability Insurance 


‘Company, Ltd. 


In the United States District Court for the Southern District of New York. Civ. No. 


74-207. Filed May 12, 1952. 


Sherman Antitrust Act 


Suit for Civil Damages—Conspiracy—Necessary Allegations to State a Cause of 
Action—Motion to Dismiss.—Allegations that an insurance company threatened to cancel 
the plaintiff’s liability insurance policy and send information to all other insurance com- 
panies that the plaintiff is a dishonest person and that the defendant would see to it that no 
other company would place coverage on the property of the plaintiff, that the defendant 
cancelled the insurance policy on the plaintiff’s property, that the plaintiff's broker advised 
the plaintiff that he was unable to place substitute coverage upon the plaintiff's property, 
that the defendant conspired with other insurance companies to deny coverage in violation 
of the antitrust laws, and that the plaintiff has been damaged are not sufficient to state a 
claim upon which relief can be granted under the antitrust laws. Defendant’s motion to 
dismiss the complaint is granted with leave to serve an amended complaint. A proper 
pleading for an antitrust suit requires a statement of matters and their relation to each 
other considerably more extensive than that required in a simple pleading in negligence 
or on contract. The complaint must show a violation of public rights prohibited by the 


10 See United States v. Oregon State Medical 
Society [1952 TRADE CASES f 67,264], — U. S. 
—, decided April 28, 1952. 
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antitrust laws. 
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The general statement of the terms of the conspiracy, the members, if 


known, and the method adopted to effectuate the ends of the conspiracy should be alleged. 
See the Sherman Act annotations, Vol. 1,  1220.431, 1640.121, 1640.619. 


For the plaintiff: Maximilian Bader. 


For the defendant: Barrett, Molloy and Swiggett (Samuel E. Swiggett, of counsel). 


[Motion to Dismiss Complaint] 


KauFMAN, District Judge [In full text]: 
Defendant moves under Rule 12 (b), Federal 
Rules of Civil Procedure, to dismiss the 
complaint because it fails to state a claim 
upon which relief can be granted, and be- 
cause the Court lacks jurisdiction since the 
amount in controversy is less than $3,000. 


[Alleged Conspiracy to Deny Insurance 
Coverage | 


The complaint alleges two causes of ac- 
tion. The first cause of action states that 
defendant issued to plaintiff, Maximilian 
Bader, a personal liability insurance policy; 
that plaintiff damaged property belonging 
to I. Walton Bader (the son of plaintiff and 
hereafter referred to as such); that defend- 
ant, after threatening the son’s garage me- 
chanic, denied liability under the policy and 
in so doing besmirched the son’s character; 
that thereafter his son sued plaintiff in the 
Small Claims Part of the Municipal Court 
of the City of New York and obtained a 
judgment against plaintiff; that during that 
trial the son was threatened by defendant’s 
trial counsel that if he proceeded with his 
action plaintiff's liability insurance policy 
would be cancelled and information sent to 
all other insurance companies that plaintiff 
is a dishonest person and a bad risk and 
that defendant would see to it that no other 
company would place coverage on the prop- 
erty of plaintiff; that upon defendant’s re- 
fusal to pay the judgment his son commenced 
another action in the Small Claims Part of 
the Municipal Court; that upon the trial 
of this action a Claim Agent for defendant 
and defendant’s trial counsel repeated the 
threats with respect to cancelling plaintiff’s 
insurance policy and informing all other 
insurance companies that plaintiff is an un- 
truthful person and a bad risk; that the 
action between the son and defendant was 
subsequently settled and that defendant 
shortly thereafter cancelled the insurance 
policy on plaintiffs property. Thereafter 
plaintiff's broker advised him that he was 
“unable to place substitute coverage upon 
the premises owned by him”; that as a 
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result of all of these facts defendant has 
conspired with other insurance carriers to 
deny coverage to plaintiff “in violation of 
the antitrust laws of the United States’, 
and that as a result thereof plaintiff will 
either have to carry a large cash reserve in 
order to become a self-insurer of his prop- 
erty or be forced to pay an excessive 
premium for his coverage. 


[Insufficient Facts Alleged] 


I am of the opinion that insufficient facts 
are alleged to state a claim upon which re- 
lief can be granted under the “antitrust laws 
of the United States.” I say this in full 
recognition of the provisions of Rule 8 (a) 
of the Federal Rules of Civil Procedure. 
The extreme liberality of the Rule notwith- 
standing, preparation of a proper pleading 
for an antitrust suit requires a statement of 
matters and their relation to each other con- 
siderably more extensive than that required 
in a simple pleading in negligence or on 
contract. See Beegle v. Thomson, 138 F. 
2d “875, (GAS 721943) cert dentedaas22 
U. S. 743 (1944); Pastor v. American Tele- 
phone & Telegraph Co., 76 F. Supp. 781 
(D. C. S. D. N. Y. 1940); Westmoreland 
Asbestos Co., Inc. v. Johns-Manville Corp., 
lie, SO 125 Siehoy, Bo) (CD, (eS. IDS ING OO 
1939), reargument granted 32 F. Supp. 731, 
atid? 3s 2 diel 4 (CoA 2a O40) eealicads 
also a well grounded principle that a com- 
plaint to state a claim under the antitrust 
laws must show not only damages sustained 
by the individual plaintiff but also a viola- 
tion of public rights prohibited by the Act. 
Wilder Manufacturing Co. v. Corn Products 
Refining Company, 236 U. S. 165 (1915). 


There is a complete lack of facts sufficient 
to assert a good claim under the antitrust 
laws. The allegations are in the vaguest 
and most general terms and only by taxing 
the imagination to its utmost can any of the 
inferences be drawn which might possibly 
breathe life into this cause of action. 


[Conspiracy Not Spelled Out] 
Plaintiff attempts to charge defendant 


with being a member of a conspiracy with 
other insurance carriers. Aside from the 
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mere conclusion that plaintiff’s insurance 
broker advised him that he was unable to 
place substitute coverage upon the premises 
owned by plaintiff, none of the elements 
which would spell out a conspiracy between 
defendant and the other insurance com- 
panies is alleged. Indeed, the broker’s ad- 
vice that he was “unable to place substitute 
insurance”, might conceivably be due to 
reasons not violative of the antitrust laws. 

More than the bare assertion that a con- 
spiracy exists between defendant and other 
insurance carriers is required in order suff- 
ciently to allege a violation of the antitrust 
laws. Indeed, the general statement of the 
terms of the conspiracy, the members of 
the conspiracy, if known, and the method 
adopted to effectuate the ends of the con- 
spiracy, should be alleged. In view of the 
fact that plaintiff will be required to plead- 
over, a statement as to the particular provi- 
sions of the “antitrust laws” which plaintiff 
claims were violated to his detriment should 
likewise be alleged. 


[Second Cause of Action] 
The second cause of action while vague 
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granted. See Dioguardi v. Durning, 139 F. 
2d 774 (C. A. 2 1944). 


[First Cause of Action Dismissed] 


Defendant's assertion that the court lacks 
jurisdiction because the amount in contro- 
versy is less than $3,000 is not well founded. 
There is an allegation in the first cause that 
the amount in controversy exceeds $3,000 
and plaintiff's final prayer for relief is a 
judgment against defendant in the sum of 
$500,000. Furthermore, if plaintiff’s first 
claim is based upon 15 U. S. C., Section 15, 
action may be brought “without respect to 
the amount in controversy.” The jurisdic- 
tional amount for the second cause of action 
is properly pleaded. The first cause of 
action is dismissed with leave to plaintiff to 
serve an amended complaint containing the 
necessary facts sufficient to make a good 
claim “under the antitrust laws of the 
United States” upon which relief can be 
granted. The amended complaint may be 
served within ten days after service of a 
copy of the order to be entered hereon. 
Settle order. 


states a claim upon which relief can be 


[] 67,278] Liberty Broadcasting System v. National League Baseball Club of Boston, 
Inicieetals 


In the United States District Court for the Northern District of Illinois, Eastern Divi- 
sion. No. 52 C435. Dated May 7, 1952. 


Sherman Antitrust Act 


Motion for Restraining Order—Conspiracy—Acts of the Defendants as Constituting 
a Conspiracy.—A broadcasting system is denied its motion for a restraining order to en- 
join baseball clubs and others from restricting the transmission of the official scorer’s 
accounts of baseball games scheduled, or from preventing the broadcasting system from 
transmitting over the wires of a telegraph company a play-by-play description of such 
baseball schedule, where the court found that each of the baseball clubs entered into a 
contract with the telegraph company; that under the terms of such contracts, the telegraph 
company is licensed to use space in the park of each club and to disseminate accounts of 
games to persons approved by the club in whose park the game is played; that the broad- 
casting system has not established that it has a contract with the telegraph company for 
the furnishing to it of any such accounts of games to be played; that the telegraph com- 
pany has filed with the Federal Communications Commission a tariff which provides that 
the furnishing of accounts of games is subject to the approval of the club in whose park 
the game is played; that none of the clubs has approved that the telegraph company furnish 
to the broadcasting system any account of any game to be played; and that the broad- 
casting system has not established that the clubs have conspired to prevent the broadcast- 
ing system from obtaining accounts of games to be played. The court is not satisfied that 
the actions of the baseball clubs constitute an illegal conspiracy in violation of the anti- 
trust laws. 

See the Sherman Act annotations, Vol. 1, f 1220.431. 
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Motion for Restraining Order—Conspiracy—Purpose of Restraining Order.—In an 
action charging a conspiracy in violation of the antitrust laws, a motion for a restraining 
order is denied. A restraining order cannot be used to change the existing status otf the 
parties, or to create a new and different status pending hearing on the merits, or to require 
the court to make a contract between the parties. The sole purpose of a restraining order 
is to preserve the status quo until the hearing on the merits of the controversy can be 
fully heard and determined. 


See the Clayton Act annotations, Vol. 1, {| 2036.62. 
For the plaintiff: Thomas C. McConnell, Chicago, Ill. 


For the defendants: James E. S. Baker, Edwin C. Austin, Wm. H. Arvey, Jr., and 
Henry A. Preston, Chicago, Ill., for Chicago National League Baseball Club; James E. Ss: 
Baker, Henry A. Preston, and Edgar P. Feeley, Chicago, Ill., for National Exhibition Co.; 
James E. S. Baker, Henry A. Preston, and Charles A. McCarron for National League 
Baseball Club of Boston; James E. S. Baker, Henry A. Preston, and Robert S. Ingersoll, 
Jr. for Philadelphia National League Club; James E. S. Baker, Henry A. Preston, Robert 
L. Kirkpatrick, and Thomas P. Johnson for Pittsburgh Athletic Club and St. Louis. 
National Baseball Club; and H. F. Hussum (c/o Eckert, Klein, McSwain and Campbell, 


Chicago, Ill.) for Western Union Telegraph Co. 


Findings of Fact and Conclusions of Law 
on Motion for Temporary Restrain- 
ing Order 


{Motion for Restraining Order] 


Barnes, Chief Judge [In full text]: This 
cause came on for hearing on April 14, 
1952, before answers were filed, upon the 
motion of the plaintiff for a restraining 
order to enjoin the defendants and each of 
them from restricting or interfering in any 
manner with the transmission of the official 
scorer’s accounts of the games scheduled 
and set forth as plaintiff's 1952 baseball 
schedule of the “Game of the Day” or from 
preventing, plaintiff, by its agent or agents, 
from transmitting over the wires of The 
Western Union Telegraph Company a play- 
by-play description of the aforesaid baseball 
schedule upon such conditions as this court 
should direct, and was fully heard in open 
court upon the complaint and amendment to 
complaint, as verified, affidavits filed by de- 
fendants in opposition to the motion, and 
statements and oral arguments of counsel. 

Upon consideration thereof and being 
fully advised in the premises, the court, pur- 
suant to Rule 52 (a) of the Federal Rules of 
Civil Procedure, makes findings of fact and 
conclusions of law as follows: 


Findings of Fact 


1. Each of the corporate defendants who 
are members of The American League of 
Professional Baseball Clubs entered into a 
contract with The Western Union Tele- 
graph Company (herein called ‘Western 
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Union’) dated January 1, 1943, and each ot 
the corporate defendants who are members 
of The National League of Professional 
Baseball Clubs entered into a contract with 
Western Union dated January 1, 1943. Each 
of said contracts is in full force and effect. 


2. Under the terms of said Western 
Union contracts, Western Union is licensed 
to use space in the press box of the park of 
each defendant club and to disseminate 
therefrom news, descriptions, reports and’ 
accounts of games to such persons as are 
approved by the club in whose park the 
baseball game is played. 

3. Plaintiff has not established that it has 
a contract with Western Union for the 
furnishing to it of any such news, reports, 
descriptions, or accounts of baseball games 
to be played in the parks of the defendant 
clubs during the 1952 baseball season. 


4. It appears that Western Union has 
filed with the Federal Communications Com- 
mission a tariff which provides that the 
furnishing of news, reports, descriptions, or 
accounts of baseball games, such as prayed 
for by plaintiff, is subject to the approval of 
the club in whose park the game is played. 


5. None of the defendant clubs has ap- 
proved that Western Union furnish to the 
plaintiff any news, descriptions, reports or 
accounts of any baseball game to be played 
in its park during the 1952 baseball season. 


6. Each of the defendant clubs at great 
expense maintains an enclosed athletic park 
having elaborate and expensive grandstands, 
clubhouses, fences, gates, ticket offices and 
other structures and facilities necessary or 
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appropriate for the creation and production 
of baseball games and other exhibitions 
therein. 

7. Each of the defendant clubs at great 
expense maintains a team of skilled profes- 
sional baseball players for the creation and 
production of baseball games in said parks. 

8. For many years each of the defendant 
clubs has been and now is engaged in the 
business of: 

(a) Selling to the public the right or 
privilege of entering its park to observe or 
view the game, contest or other event ex- 
hibited therein; 

(b) Exhibiting in its park the game or 
contest played by teams of paid skilled pro- 
fessional baseball players; 

(c) Creating and selling and licensing 
others to disseminate and sell news, reports, 
descriptions and accounts of such games, 
contests and other events. 

9. Each of the defendant clubs has done 
the best it could to place limitations upon 
the rights of persons admitted to its park 
to publish and disseminate the news, re- 
ports, descriptions and accounts of the 
games played in the parks of the defendant 
clubs. 

10. If issuance of the restraining order 
requested by the plaintiff would be effective 
to enable plaintiff to acquire the rights 
prayed for, plaintiff has not established that 
its issuance would preserve the status quo, 
but instead it appears that it would create a 
new and different status prior to a deter- 
mination of the case on the merits and 
would probably require the court to make a 
contract for the plaintiff with each of the 
defendants. 


11. Plaintiff has not established that the 
defendants have conspired to prevent plain- 
tiff from obtaining news, reports, descrip- 
tions or accounts of the baseball games 
played in the parks of the defendants during 
the 1952 season. 


Conclusions of Law 

1. Each of the defendant clubs has a 
valuable property and property rights in the 
baseball games and exhibitions played in its 
park and in the news, reports, descriptions 
and accounts thereof, and the sole right of 
publishing and disseminating and selling or 
licensing the right to publish and dissemi- 
nate such news, reports, descriptions and 
accounts. 
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2. Each of the defendant clubs has the 
right to restrict and limit the attendance at 
baseball games and exhibitions produced in 
its park and to place restrictions and limi- 
tations upon persons entering its park with 
respect to the transmission of news, reports, 
descriptions or accounts of the baseball- 
games and exhibitions produced therein. 

3. The playing of the games and the com- 
munication of news, reports, descriptions 
and accounts of said games by the defendant 
clubs or by their licensees under the circum- 
stances shown is not a general publication 
and does not destroy the property rights of 
the respective defendants therein. 

4. Under said Western Union contracts, 
Western Union only obtained the right to 
furnish news, reports, descriptions and ac- 
counts of baseball games to persons ap- 
proved by the defendant club in whose park 
the game is played. 

5. The legal effect of the applicable 
tariff filed by Western Union with the Fed- 
eral Communications Commission is that 
Western Union cannot furnish news, re- 
ports, descriptions and accounts of baseball 
games, such as prayed for by plaintiff, with- 
out the approval of the club in whose park 
the game was played. 

6. The said tariff filed by Western Union 
with the Federal Communications Commis- 
sion is valid and binding unless and until 
there has been a final determination that 
said tariff is unreasonable or invalid in 
proceedings initiated before said Commission, 

7. A court of equity will not issue a re- 
straining order which would compel the 
defendants to sell to plaintiff the rights 
prayed for or which would authorize plain- 
tiff to appropriate such rights to its own use 
pendente lite. 

8. The sole purpose of a restraining order 
is to preserve the status quo until the merits 
of the controversy can be fully heard and 
determined. It cannot be used to change 
the existing status by taking property out 
of the possession of one party and placing 
it into the possession of another, or to create 
a new and different status pending hearing 
on the merits, or to require the court to 
make a contract between the parties. 

9. The court is not satisfied that the ac- 
tions of the defendants complained of con- 
stitute an illegal conspiracy at common law 
or in violation of the Antitrust Law. 

10. The motion for a restraining order 
should be denied. 
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FTC v. Ruberoid Co. 


[| 67,279] . Federal Trade Commission v. The Ruberoid Co. 
The Ruberoid Co. v. Federal Trade Commission. 


In the Supreme Court of the United States. Nos. 448 and 504, October Term, 1951. 
Dated: May 26, 1952. 


On writs of certiorari to the United States Court of Appeals for the Second Circuit. 


Robinson-Patman Price Discrimination Act 


Price Discrimination—Amount of Differentials Prohibited—In the absence of any 
indication that a lesser differential might not affect competition, the Federal Trade Com- 
mission properly prohibited “all” price differentials, even though only differentials of 5 
per cent or more were found. 


See the Robinson-Patman Act annotations, Vol. 1, § 2212.500, 2212.630. 


Price Discrimination—Customer Classification—Competing Purchasers.—Although 
there was insufficient evidence to establish discrimination among wholesalers, the Com- 
mission properly prohibited differentials between “purchasers who in fact compete” where 
there was evidence that respondent's classification of its customers as retailers, wholesalers, 
and applicators did not follow real functional differences. 


See the Robinson-Patman Act annotations, Vol. 1, § 2212.370. 


Price Discrimination—Differences in Cost—Meeting Competition.—An order does not 
enjoin lawful acts by failing to except from its prohibitions differentials which merely 
make allowance for differences in cost of manufacture, sale or delivery, or which are made 
in good faith to meet an equally low price of a competitor. These provisos are implicit 
in every order issued just as if the order stated them. 


See the Robinson-Patman Act annotations, Vol. 1, § 2212.340, 2213. 


Clayton Antitrust Act and Federal Trade Commission Act 


Enforcement of FTC Order under Clayton Act.—A holding that the Commission 
could not obtain a decree directing enforcement of an order issued under the Clayton Act 
in the absence of a showing that a violation of the order occurred or was imminent is 


upheld. Such showing is a statutory prerequisite to enforcement, which applies no matter 
which party goes to court first. 


See the Clayton Act annotations, Vol. 1, { 2031.28; Federal Trade Commission Act, 
Vol. 2, { 6125.499. 


For the petitioner: Philip B. Perlman, Solicitor General. 
For the respondent: Austin and Malkan (Cyrus Austin of Counsel), New York, N. Y. 


Affirming an order of U.S. Court of Appeals, Second Circuit, 1950-1951 Trade Cases 
] 62,910, 191 Fed. (2d) 294, affirming but not enforcing FTC Dkt. 5017. 


[Cross Petitions for Review Granted] ing materials and allied products. The Com- 
Mr. Justice CLarK delivered the opinion mission found that Ruberoid, in a number 
of the Court [In full text]; In this case we of specific instances, had discriminated 
granted cross-petitions for certiorari to re- ®™ON& customers in the prices charged 
view the decree of the Court of Appeals them for roofing materials. Further finding 
affirming, but refusing to enforce, a cease thatthe effect of those discriminations “may 
and desist order issued by the Federal be substantially » lessen competition in the 
Teale, Comminics oan aR eine line of commerce in which [those customers] 
are engaged, and to injure, destroy, or pre- 
vent competition between [those customers],”’? 
the Commission held that the discrimina- 
Ruberoid is one of the nation’s largest tions were violations of §2 (a) of the Clay- 
manufacturers of asphalt and asbestos roof- ton Act, as amended by the Robinson-Patman 


146 F. T. C. 379, 386. 
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Act.’ 46 F. T. C. 379. Ruberoid was ord- 
ered to: 


; “[C]ease and desist from discriminat- 
ing in price: 

“By selling such products of like grade 
and quality to any purchaser at prices 
lower than those granted other purchasers 
who in fact compete with the favored 
purchaser in the resale or distribution of 
such products.” * 


Upon Ruberoid’s petition for review, the 
Court of Appeals affirmed and granted en- 
forcement of the order. [1950-1951 TRapE 
CASES { 62,847], 189 F. 2d 893. However, 
on rehearing, the Court of Appeals amended 
its mandate to strike that part which 
directed enforcement. [1950-1951 TrapE 
Cases { 62,910], 191 F. 2d 294. We granted 
certiorari to review questions, important in 
the administration of the Clayton Act, as to 
the scope and enforcement of Federal Trade 
Commission orders. 342 U. S. 917. 


[Functions of Commission] 


We first consider the contentions of Ruber- 
oid, which are mainly attacks upon the breadth 
of the order. Orders of the Federal Trade 
Commission are not intended to impose 
criminal punishment or exact compensatory 
damages for past acts, but to prevent illegal 
practices in the future. In carrying out this 
function the Commission is not limited to 
prohibiting the illegal practice in the precise 
form in which it is found to have existed 
in the past. If the Commission is to attain 
the objectives Congress envisioned, it can- 
not be required to confine its road block to 
the narrow lane the transgressor has traveled; 
it must be allowed effectively to close all 
roads to the prohibited goal, so that its 
order may not be by-passed with impunity.* 
Moreover, “[t]he Commission has wide dis- 
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cretion in its choice of a remedy deemed 
adequate to cope with the unlawful prac- 
tices” disclosed. Jacob Siegel Co. v. Federal 
Trade Comm'n [1946-1947 TrapE CASES 
757,451], 327 U. S. 608,611 (1946). Con- 
gress placed the primary responsibility for 
fashioning such orders upon the Commis- 
sion, and Congress expected the Commission 
to exercise a special competence in formu- 
lating remedies to deal with problems in 
the general sphere of competitive practices.’ 
Therefore we have said that “the courts will 
not interfere except where the remedy selected 
has no reasonable relation to the unlawful 
practices found to exist.” Jd., at 613. 


[Objections to Order] 


In the light of these principles, we ex- 
amine the specific objections of Ruberoid 
to the order in this case. First, it is argued 
that the order went too far in prohibiting 
all price differentials between competing pur- 
chasers, although only differentials of 5% 
or more were found. But the Commission 
found that very small differences in price 
were material factors in competition among 
Ruberoid’s customers, and Ruberoid offered 
no evidence to the contrary. In: this state 
of the record the Commission was not re- 
quired to limit its prohibition to the specific 
differential shown to have been adopted in 
past violations of the statute.° In the ab- 
sence of any indication that a lesser dis- 
crimination might not affect competition 
there was no need to afford’an escape clause 
through which the seller might frustrate the 
whole purpose of the proceedings and the 
order by limiting future discrimination to 
something less than 5%." 

The roofing material customers of Ruber- 
oid may be classified as wholesalers, retailers, 
and roofing contractors or applicators.’ The 


238 Stat. 730, as amended, 49 Stat. 1526, 15 
UASAC Ses. 

846 F, T.-C. 379, 387. 

4 Federal Trade Comm’n v. Morton Salt Co. 
[1948-1949 TRADE CASES f 62,247], 334 U. S. 
37, 51-52 (1948); cf. International Salt Co. 
v. United States [1946-1947 TRADE CASES 
1 57,635], 332 U. S. 392, 398-400 (1947). 

5 Federal Trade Comm’n v. Cement Institute 
[1948-1949 TRADE CASES f 62,237], 333 U. S. 
683, 726-727 (1948); 38 Stat. 722, 15 U.S. C. § 47. 

6 Federal Trade Comm’n v. Morton Salt Co. 
[1948-1949 TRADE CASES f 62,247], 334 U. S. 
37, 51-52 (1948); cf. Labor Board v. Hxpress 
Publishing Co., 312 U. S. 426, 436-437 (1941). 

7 ‘True, the Commission did not merely pro- 
hibit future discounts, rebates, and allowances 
in the exact mathematical percentages previ- 
ously utilized by respondent. Had the order 
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done no more than that, respondent could have 
continued substantially the same unlawful prac- 
tices despite the order by simply altering the 
discount percentages and the quantities of salt 
to which the percentages applied.’’ Federal 
Trade Comm’n v. Morton Salt Co. [1948-1949 
TRADE CASES { 62,247], 334. _U. S. 37, 5253 
(1948). The discussion following these words 
in the Morton Salt case, of certain aspects of 
the order in question there, manifestly affords 
no support to MRuberoid’s contention | here. 
Id., at 53-54, 

8 Ruberoid suggests a fourth category of pur- 
chasers—manufacturers—and contends that the 
order is too broad in that it prohibits discrimi- 
nation in sales to that group, e. g., in sales of 
shingles to competing -manufacturers of pre- 
fabricated houses. We need.not consider 
whether such an order would be too broad 
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discriminations found by the Commission 
were in sales to retailers and applicators. 
The Commission held that there was insuffi- 
cient evidence in the record to establish 
discrimination among wholesalers, as such. 
Ruberoid contends that the order should 
have been similarly limited to sales to re- 
tailers and applicators. But there was ample 
evidence that Ruberoid’s classification of its 
customers did not follow real functiona! 
differences. Thus some purchasers which 
Ruberoid designated as “wholesalers” and 
to which Ruberoid allowed extra discounts 
in fact competed with other purchasers as 
applicators. And the Commission found 
that some purchasers operated as both 
wholesalers and applicators. So finding, the 
Commission disregarded these ambiguous 
labels, which might be used to cloak dis- 
criminatory discounts to favored customers, 
and stated its order in terms of “purchasers 
who in fact compete.” Thus stated, we 
think the order is understandable, reason- 
ably related to the facts shown by the evi- 
dence, and within the broad discretion 
which the Commission possesses in deter- 
mining remedies. 


Finally, Ruberoid complains that the order 
enjoins lawful acts by failing to except from 
its prohibitions differentials which merely 
make allowance for differences in cost of 
manufacture, sale or delivery, or which are 
made in good faith to meet an equally low 
price of a competitor. Differences in price 
satisfying either of these tests are permitted 
by the terms of the Act.® It is argued that 
the Commission has radically broadened its 
prohibitory powers through failure to in- 
clude these provisos in the order. We do 
not think so because we think the provisos 


because we do not think the order here applies 
to such sales. By its terms, the order covers 
only sales to those competitively engaged ‘‘in 
the resale or distribution of such products [i. e., 
‘asbestos or asphalt roofing materials’],’’ and 
not sales to those who use rocfing materials in 
the fabrication of wholly new and different 
products. 

®»“TNjothing herein contained shall prevent 
differentials which make only due allowance for 
differences in the cost of manufacture, sale, or 
delivery resulting from the differing methods 
or quantities in which such commodities are to 
such purchasers sold or delivered. 
ASS tats 1526. 155Uas. Cars onan “TN Jothing 
herein contained shall prevent a seller rebutting 
the prima-facie case thus made by showing that 
his lower price . . was made in good faith 
to meet an equally low price of a competitor. 

Bnd Ok ERE aliteliis lsc yells SE Chon SAaIBY (ay 
Standard Oil Co. v. Federal Trade Comm’n, 
340 U. S. 231 (1951). Ruberoid does not com- 
plain of the omission from the order of the 
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are necessarily implicit in every order issued 
under the authority of the Act, just as if 
the order set them out in extenso. Although 
previous Commission orders have included 
these provisos, they gained no force by that 
inclusion. Their absence cannot preclude 
the seller from differentiating in price in a 
new competitive situation involving differ- 
ent circumstances where it can justify the 
discrimination in accordance with the statu- 
tory provisos. Nor is the seller required to 
seek modification of the order each time, 
for example, that a competitor’s price reduc- 
tion requires it either to lower its price in 
good faith to meet the lower competing 
price or to lose a fleeting sales opportunity. 
On the other hand, the implied inclusion of 
the provisos in the order does not shift from 
the seller the burden of proof of justifica- 
tion.” Neither does recognition of the im- 
plicit availability of these defenses allow the 
seller to relitigate issues already settled by 
prior proceedings before the Commission 
whicl: resulted in an order that was affirmed 
in the courts. If questions of justification, 
claimed upon the basis of facts relating to 
costs or meeting competition, have once 
been finally decided against the seller, it 
cannot again interpose the same defense 
upon substantially similar facts when the 
Commission seeks to show that its order 
has been violated." The same result follows 
where the evidence supporting the defense, 
although not produced in the previous pro- 
ceedings, was then available to the seller. 
In short, the seller, in contesting enforce- 
ment or contempt proceedings, may plead 
only those facts constituting statutory justifi- 
cation which it has not had a previous 
opportunity to present. 


statutory provisos relating to the seller’s right 
to select its own customers and to price changes 
in response to changing conditions affecting the 
market for, or the marketability of, the goods 
concerned. Hence we do not deal with those 
defenses here. 

10 Cf. Federal Trade Comm’n v. Morton Salt 
Co. [1948-1949 TRADE CASES f 62,247], 334 
U. S. 37, 4445 (1948) (cost justification) ; 
Federal Trade Comm’n v. A. E. Staley Mfg. Co., 
324 U. S. 746 (1945) (meeting-competition justi- 
fication). 

1 Where the Commission seeks both affirm- 
ance and enforcement of its order in one pro- 
ceding, contending that the seller has continued 
in its unlawful practices since the order was 
issued, the court, in deciding whether the order 
should be affirmed, will of course review the 
determination of the Commission in the ordi- 
nary manner. But questions thus settled will 
not be open in deciding whether the order has 
been violated and should therefore be enforced. 
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[Pertinent Sections of Clayton Act Quoted] 


The sole question presented by the Com- 
mission’s petition concerns the lower court’s 
holding, with one dissent, that the Commis- 
sion could not “obtain a decree directing 
enforcement of an order issued under the 
Clayton Act in the absence of showing that 
a violation of the order has occurred or is 
imminent.” * The pertinent parts of the Act 
provide: 


“If such person [subject to the order] 
fails or neglects to obey such order of the 
commission . while the same is in 
effect, the commission may apply 
to the circuit court of appeals of the 
United States . for the enforcement 
of its order. ... [T]he court . .. shall 
have power to make and enter ... a 
decree affirming, modifying, or setting 
aside the order of the commission . 


“Any party required by such order of 
the commission to cease and desist 
from a violation charged may obtain a 
review of such order in said circuit court 
of appeals by filing in the court a written 
petition praying that the order of the 
commission : be set aside : 
[T]he court shall have the same juris- 
diction to affirm, set aside, or modify the 
order of the commission as in the 
case of an application by the commission 

for the enforcement of its order. 

“The jurisdiction of the circuit court of 
appeals of the United States to enforce, 
set aside, or modify orders of the com- 
mission shall be exclusive.” 


[Disobedience of an Order is a Prerequisite 
to Enforcement] 


The Commission argues, first, that the 
provision authorizing it to apply for en- 
forcement “if such person fails or neglects 
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to obey such order” is merely “a Congressional 
directive to the Commission as to the cir- 
cumstances under which it may go into 
court to seek enforcement,’ which does not 
amount to a prerequisite to the court’s 
granting of enforcement.* We cannot sub- 
scribe to this argument, which disregards 
the unequivocal language of the statute and 
its consistent interpretation over the thirty- 
eight-year period of its existence. Cong- 
ress, in 1938, amended similar language in 
the Federal Trade Commission Act, so that 
the reviewing court is now plainly required, 
upon affirmance, to enforce an order based 
upon violation of that Act.** The Commis- 
sion has repeatedly sought similar amend- 
ment of the Clayton Act provisions involved 
in this case.” We will not now achieve the 
same result by reinterpretation in the face 
of Congress’ failure to pass the bills thus 
brought before it.* Effective enforcement 
of the Clayton Act by the Commission may 
be handicapped by the present provisions, 
but that is a question of policy for Congress. 

Alternatively, the Commission argues that, 
even though disobedience of the order is a 
condition to enforcement upon the applica- 
tion of the Commission, there is no such 
condition where the order comes before the 
court upon petition for review by the af- 
fected party. This argument begins with 
the difference in language between the 
statutory paragraphs providing for review 
at the instance of the respective parties, but 
consideration of the section as a whole con- 
vinces us that the most that can be said for 
the argument is that the section is ambigu- 
ous. We think the statutory prerequisite to 
enforcement applies when the Commission 
seeks enforcement by cross-petition after 
review has been set in motion by the party 


12 [1950-1951 TRADE CASES Jf 62,910], 191 F. 
2d 294, 295. 

13 38 Stat. 735, as amended, 15 U.S. C. § 21. 

144 Brief for the Federal Trade Commission in 
No. 448, p. 16. 

1H, g., Federal Trade Comm’n v. Whitney 
@ Co. [1950-1951 TRADE CASES {f 62,948], 192 
F. 2d 746 (C. A. 9th Cir. 1951); Federal Trade 
Comm’n v. Standard Brands, Inc., 189 F. 2d 
510 (C. A. 2d Cir. 1951); Federal Trade Comm’n 
v. Herzog [1944-1945 TRADE CASES { 57,393], 
150 F. 2d 450 (C. A. 2d Cir. 1945); Federal 
Trade Comm’n v. Baltimore Paint & Color 
Works, 41 F. 2d 474 (C. A. 4th Cir. 1930); 
Federal Trade Comm’n v. Balme, 23 F, 2d 615 
(C. A. 2d Cir. 1928); Federal Trade Comm’n v. 
Standard Education Society, 14 F. 2d 947 (C. A. 
7th Cir. 1926). The last three cases cited arose 
under the Federal Trade Commission Act, but 
since the Clayton Act provisions involved here 
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are identical with the corresponding provisions 
of the Federal Trade Commission Act prior to 
1938, 38 Stat. 720, the decisions make no dis- 
tinction between them. 

16 “To the extent that the order of the Com- 
mission is affirmed, the court shall thereupon 
issue its own order commanding obedience to 
the terms of such order of the Commission.” 
bya Shite Thiey Bley 406 Sy (Bees oye hale 
party subject to an order issued under the pro- 
visions of the Federal Trade Commission Act 
files a petition for review within sixty days, the 
order becomes final and its violation punishable. 
52 Stat. 113-114, 15 U. S. C. § 45 (g) and (1). 

1H. g., F. T. C. Ann, Rep. 7-8 (1951); F. T. C. 
Ann. Rep. 12 (1948); F. T. C. Ann. Rep. 13 
(1947); F. T. C. Ann. Rep. 12 (1946). 

18°) O., Ho RK: 10176) <7S>the Coney) 3d) Sess: 
H. R. 3402, 81st Cong., 1st Sess. 
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subject to the order as well as when the 
Commission makes the original application.” 
There is no reason why one who has com- 
plied with the order, but who seeks to have 
it reviewed and modified or set aside, should 
be placed in a worse position than one who 
does not exercise that right. We doubt that 
Congress intended its requirement for en- 
forcement to depend entirely upon which 
party goes to court first. 
A firmed. 


Mr. Justice Brack concurs in the judg- 
ment and opinion of the Court, except that 
he thinks the Commission’s order should 
expressly except from its prohibitions dif- 
ferentials which merely make allowances 
for differences in the cost of manufacture, 
sale, or delivery, or which are made in good 
faith to meet an equally low price of a 
competitor. 


Mr. Justice FRANKFURTER, not having 
heard the argument, owing to illness, took 
no part in the disposition of this case. 


Mr. Justice Douctas dissents from the 
denial of enforcement of the order. 


[Dissenting Opinion] 


Mr. Justice JACKSON, dissenting in No. 
504: The Federal Trade Commission, in 
July of 1943, instituted before itself a pro- 
ceeding against petitioner on a charge of 
discriminating in price between customers 
in violation of subsection (a) of §2 of the 
Clayton Act as amended by the Robinson- 
Patman Act, approved June 19, 1936, U. S. C. 
sitaloe Sel oan) 

Several violations were proved and admitted 
to have occurred in 1941. No serious opposi- 
tion was offered to an order to cease and 
desist from such discriminations, but peti- 
tioner did object to being ordered to cease 
types of violations it never had begun and 
asked that any order include a clause to the 
effect that it did not forbid the price differ- 
entials between customers which are ex- 
pressly allowed by statute. 


However, the Commission refused to in- 
clude such a provision as “unnecessary to 
assure respondent [petitioner here] its full 
legal rights.” It also rejected the specific 


1% Accord, e. g., HFederal Trade Comm’n v. 
Fairyfoot Products Co., 94 F. 2d 844 (C. A. 7th 
Cir. 1938); Butterick Co. v. Federal Trade 
Comm'n, 4 F. 2d 910 (C. A. 2d Cir. 1925); 
L. B. Silver Co. v. Federal Trade Comm’n, 292 
Fy, 752: (C: A. 6th Cir. 1923). 

1 A comprehensive study has pointed out the 
early failure of this Commission (and it applies 
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and limited ‘order recommended by its Ex- 
aminer and substituted a sweeping general 
order to “cease and desist from discriminat- 
ing in price: By selling such products of 
like grade and quality to any purchasers who 
in fact compete with the favored purchaser 
in the resale or distribution of such prod- 
ucts.” It wrote no opinion and gave only 
the most cryptic reasons in its findings.’ 


On proceedings for review, petitioner at- 
tacked this order for its indeterminateness 
and its prohibition of differentials allowed 
by statute. The Court of Appeals, however, 
affirmed, saying: 


“We sympathize with the petitioner’s 
position and can realize the difficulties of 
conducting business under such general 
prohibitions. Nevertheless we are con- 
vinced that the cause of the trouble is the 
Act itself, which is vague and general in 
its wording and which cannot be translated 
with assurance into any detailed set of 
ecuiding yardsticks.” ” 


[Order Forbids What Act Expressly Allows] 


This appraisal of the result of almost ten 
years of litigation exposes a grave deficiency 
either in the Act itself or in the administra- 
tive process by which it has been applied. 
Admitting that the statute is “vague and 
general in its wording,” it does not follow 
that a cease and desist order implementing 
it should be. I think such an outcome of 
administrative proceedings is not acceptable. 
We would rectify and advance the admin- 
istrative process, which has become an in- 
dispensable adjunct to modern government, 
by returning this case to the Commission 
to perform its most useful function in ad- 
ministering an admittedly complicated Act. 

If the Court of Appeals were correct, it 
would mean that the intercession of the ad- 
ministrative process between the Congress 
and the Court does nothing either to define 
petitioner’s duties and liabilities or to impose 
sanctions. Congress might as well have de- 
clared, in these comprehensive terms, a duty 
not to discriminate and provided for prose- 
cution of violations in the courts. That, 
of course, would impose on the courts the 
task of determining the meaning and appli- 


as well to others) to clarify and develop the 
law and thereby avoid litigation by careful 
published opinions. Henderson, The Federal 
Trade Commission 334. 

2 Ruberoid Co. v. Federal Trade Commission 
[1950-1951 TRADE CASES f 62,847], 189 F. 2d 
893, 894. ; 
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cation of the law to the facts. But that is 
just the task that this order imposes upon 
the courts in event of a contempt proceeding. 
The courts have derived no more detailed 
“guiding yardsticks” from the Commission 
than from Congress. On the contrary, the 
ultimate enforcement is further confused by 
the administrative proceeding, because it 
winds up with an order which literally for- 
bids what the Act expressly allows and thus 
adds to the difficulty of eventual sanctions 
should they become necessary. 


If the unsound result here were an isolated 
example of malaise in the administrative 
scheme, its tolerance by the Court would 
be less troubling, though no less wrong. But 
I think its decision may encourage a dete- 
rioration of the administrative process of 
which this case is symptomatic and which 
invites invasion of the independent agency 
administrative field by executive agencies. 
Other symptoms, betokening the same basic 
confusion, are the numerous occasions when 
administrative findings are inadequate for 
purposes of review and recent instances in 
which part of the government appears before 
us fighting another part—usually a wholly 
executive-controlled agency attacking one of 
the independent administrative agencies— 
the Departments of Agriculture (Secretary 
of Agriculture v. United States, — U. S. —) 
and Justice (United States v. Interstate Com- 
merce Commission, 337 U. S. 426) against the 
Interstate Commerce Commission, the De- 
partment of Justice against the Maritime 
Commission (Far East Conference v. Umted 
States [1950-1951 Trape Cases ff 62,787], 342 
U. S. 570), the Secretary of the Interior 
against the Federal Power Commission 
(United States ex rel. Chapman v. Federal 
Power Commission, — U. S. —). Abstract 
propositions may not solve concrete cases, 
but, when basic confusion is responsible for 
a particular result, resort to the fundamental 
principles which determine the position of 
the administrative process in our system 
may help to illuminate the shortcomings of 
that result. 


[Act Complicated and Vague—History| 
Mf, 


The Act, like many regulatory measures, 
sketches a general outline which contemplates 
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315 U. S. C. § 21 vests enforcement in the 
Interstate Commerce Commission where appli- 
cable to certain regulated common carriers; in 
the Federal Communications Commission as to 
wire and radio communications; Civil Aero- 
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its completion and clarification by the admin- 
istrative process before court review or en- 
forcement. 


This section of the Act admittedly is com- 
plicated and vague in itself and even more 
so in its context. Indeed, the Court of Ap- 
peals seems to have thought it almost beyond 
understanding. By the Act, nothing is com- 
manded to be done or omitted uncondition- 
ally, and no conduct or omission is per se 
punishable. The commercial discriminations 
which it forbids are those only which meet 
three statutory conditions and survive the 
test of five statutory provisos. To determine 
which of its overlapping and conflicting 
policies shall govern a particular case in- 
volves inquiry into grades and qualities of 
goods, discriminations and their economic 
effects on interstate commerce, competition 
between customers, the economic effect of 
price differentials to lessen competition or 
tend to create a monopoly, allowance for 
differences in cost of manufacturing sale or 
delivery and good faith in meeting of the 
price, services or facilities of competitors. 


This Act exemplifies the complexity of 
the modern law-making task and a common 
technique for regulatory legislation. It is 
typical of instances where the Congress 
cannot itself make every choice between 
possible lines of policy. It must legislate in 
generalities and delegate the final detailed 
choices to some authority with considerable 
latitude to conform its orders to administra- 
tive as well as legislative policies, 


The large importance that policy and ex- 
pertise were expected to play in reducing 
this Act to “guiding yardsticks” is evidenced 
by the fact that authority to enforce the 
section is not confided to a single body for 
all industries but is dispersed among four 
administrative agencies which deal with spe- 
cial types of commerce besides the Federal 
Trade Commission.® 


A seller may violate this section of the 
Act without guilty knowledge or intent and 
may unwittingly subject himself to a cease 
and desist order. But neither violation of 
the Act nor of the order will call for criminal 
sanctions; neither is even enforceable on 
behalf of the United States by injunction 
until after an administrative proceeding has 
resulted in a cease and desist order and it 


nautics Board as to air carriers; Federal Re- 
serve Board as to banks, etc., and Federal 
Trade Commission as to all other types of 
commerce. 
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has been reviewed and affirmed, if re- 
view be sought, by the Court of Appeals. 
Only an enforcement order issued from the 
court carries public sanctions,* and its vio- 
lation is punishable as a contempt. 


Thus Congress, in this Act, has refrained 
from imposition of an unconditional duty 
directly enforceable by the government through 
civil or criminal proceedings in court, as it 
has in the Sherman Antitrust Act and the 
Wilson Tariff Act of 1894.5 It has carefully 
kept such cases as this out of the courts and 
has shielded a violator from any penalty until 
the administrative tribunal hands down a 
definitive order. The difference is accented 
by another section of the Robinson-Patman 
Act which does make participation by any 
person in specified transactions which dis- 
criminate “to his knowledge” a criminal 
violation judicially punishable.® 


It may help clarify the proper adminis- 
trative function in such cases to think of 
the legislation as unfinished law which the 
administrative body must complete before 
it is ready for application.” In a very real 
sense the legislation does not bring to a close 
the making of the law. The Congress is 
not able or willing to finish the task of 
prescribing a positive and precise legal right 
or duty by eliminating all further choice 
between policies, expediences or conflicting 
guides, and so leaves the rounding out of 
its command to another, smaller and special- 
ized agency. 


It is characteristic of such legislation that 
it does not undertake to declare an end re- 
sult in particular cases but rather undertakes 
to control the processes in the administra- 
tor’s mind by which he shall reach results. 
Because Congress cannot predetermine the 
weight and effect of the presence or absence 
of all of the competing considerations or 
conditions which should influence decisions 
regulating modern business, it attempts no 


“HALO, SW (Ce Ae 

B15 Ul s: Cy 88 1-4, 8) Oe 

SoU S.1Ca SilsiCaye 

7™For emphasis and appreciation of this con- 
cept of American administrative law and of the 
function of the administrative tribunal as we 
have evolved it, I am indebted to an unpub- 
lished treatise by Dr. Robert F. Weissenstein, 
whose Viennese and European background, edu- 
cation and practice gave him a_ perspective 
attained with difficulty by us who are so accus- 
tomed to our own process. 

Lord Chancellor Herschell has employed a dif- 
ferent but effective figure. ‘‘The truth is,’’ said 
he, ‘‘the legislation is a skeleton piece of legis- 
lation left to be filled up in all its substantial 
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more than to indicate generally the outside 
limits of the ultimate result and to set out 
matters about which the administrator must 
think when he is determining what within 
those confines the compulsion in a particular 
case is to be. 


Such legislation does not confer on any 
of the parties in interest the right to a partic- 
ular result, nor even to what we might 
think ought to be the correct one, but it 
gives them the right to a process for deter- 
mining these rights and duties. Montana- 
Dakota Utilities Co. v. Northwestern Public 
Service Co., 341 U. S. 246, 251; Phelps Dodge 
Corp. v. Labor Board, 313 U. S. 177, 194, 195. 


Such legislation represents inchoate law 
in the sense that it does not lay down rules 
which call for immediate compliance on pain 
of punishment by judicial process. The in- 
tervention of another authority must mature 
and perfect an effective rule of conduct be- 
fore one is subject to coercion, The statute, 
in order to rule any individual case, requires 
an additional exercise of discretion and that 
last touch of selection which neither the 
primary legislator nor the reviewing court 
can supply. The only reason for the inter- 
vention of an administrative body is to ex- 
ercise a grant of unexpended legislative 
power to weigh what the legislature wants 
weighed, to reduce conflicting abstract poli- 
cies to a concrete net remainder of duty 
or right. Then, and then only, do we have a 
completed expression of the legislative will, 
in an administrative order which we may 
call a sort of secondary legislation, ready 
to be enforced by the courts. 


[Rise of Administrative Bodies] 
is 


The constitutional independence of the ad- 
ministrative tribunal presupposes that it will 


berform the function of completing unfinished 
law. 


and material particulars by the action of rules 
to be made by the Board of Trade. ... it 
was the intention of the Legislature having ex- 
pressed the general object, and having provided 
the necessary penalty, to leave the subordinate 
legislation, so to speak, to be carried out by 
the Board of Trade.’’ Institute of Patent Agents 
v. Lockwood, [1894] A. C. 347, 356-357. 

For an excellent study of English ‘‘Delegated 
Legislation Today’’ see Willis, Parliamentary 
Powers of English Government Departments, 
ce. Il, p. 47%. For the extent to which this 
system has been used in England, see Lord Mac- 
millan, Local Government Law and Adminis- 
tration in England and Wales, Vol. I, Preface. 
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The rise of administrative bodies prob- 
ably has been the most significant legal trend 
of the last century and perhaps more values 
today are affected by their decisions than 
by those of all the courts, review of adminis- 
trative decisions apart. They also have be- 
gun to have important consequences on per- 
sonal rights. Cf. United States v. Spector, 343 
U. S. 169. They have become a veritable 
fourth branch of the Government, which 
has deranged our three-branch legal theories 
much as the concept of a fourth dimension 
unsettles our three-dimensional thinking. 


Courts have differed in assigning a place 
to these seemingly necessary bodies in our 
constitutional system. Administrative agen- 
cies have been called quasi-legislative, quasi- 
executive or quasi-judicial, as the occasion 
required, in order to validate their functions 
within the separation-of-powers scheme of 
the Constitution. The mere retreat to the 
qualifying “quasi” is implicit with confession 
that all recognized classifications have broken 
down, and “quasi” is a smooth cover which 
we draw over our confusion as we might 
use a counterpane to conceal a disordered bed. 


The perfect example is the Federal Trade 
Commission itself. By the doctrine that it 
exercises legislative discretions as to policy 
in completing and perfecting the legislative 
process, it has escaped executive domination 
on the one hand and been exempted in large 
measure from judicial review on the other. 
If all it has to do is to order the literal 


Cited 1952 Trade Cases 
FTC v. Ruberoid Co. 


67,507 


statute faithfully executed, it would exercise 
a function confided exclusively to the Presi- 
dent and would be subject to his control. 
Cf. Myers v. United States, 272 U. S. 52; U.S. 
Const., Art. II, §§1, 3. This Court saved 
it from executive domination only by re- 
course to the doctrine that “In administer- 
ing the provisions of the statute in respect 
of ‘unfair methods of competition’—that is 
to say in filling in and administering the 
details embodied by that general standard 
—the commission acts in part quasi-legisla- 
tively and in part quasi-judicially.” Hum- 
bhrey’s Executor v. United States, 295 U. S. 
602, 628. 


When Congress enacts a statute that is 
complete in policy aspects and ready to be 
executed as law, Congress has recognized 
that enforcement is only an executive func- 
tion and has yielded that duty to wholly 
executive agencies, even though determina- 
tion of fact questions was necessary.® Ex- 
amples of the creation of such rights and 
obligations are patent, revenue and customs 
laws. Only where the law is not yet clear 
of policy elements and therefore not ready 
for mere executive enforcement is it with- 
drawn from the executive department and 
confided to independent tribunals. If the 
tribunal to which such discretion is delegated 
does nothing but promulgate as its own 
decision the generalities of its statutory 
charter, the rationale for placing it beyond 
executive control is gone. 


8 The legislative history of the Fair Labor 
Standards Act, 29 U. S. C. § 201 et seq., exem- 
plifies the choice which Congress must make 
between itself completing the legislation, and 
delegating the completion to an administrative 
agency. H. R. Rep. No. 2738, 75th Cong., 3d 
Sess., sets forth a summary of both the House 
Bill and the Senate Bill. The Senate Bill 
provided for the creation of a Labor Standards 
Board composed of five members, which was 
empowered to declare from time to time, for 
such occupations as are brought within the bill, 
minimum wages ‘‘which shall be as nearly 
adequate as economically feasible without cur- 
tailing opportunity for employment, to main- 
tain a minimum standard of living necessary 
for health, efficiency, and general well being 
. . .’ but not in excess of 40 cents per hour. 
Id., at 15. Similar provisions empowered the 
Board to determine maximum hours, provided 
that in no case should the maximum be set 
at less than 40 hours. Jd., at 16. Likewise, 
the Board was empowered to require the elimi- 
nation of substandard labor conditions. Id., 
at 17. 

The House Bill, on the other hand, itself laid 
down the minimum wage and maximum hour 
requirements, id., 22-23, and gave to the Secre- 
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tary of Labor discretion only to determine which 
industries were within the terms of the law, 
plus the power to investigate compliance with 
the law. IJd., at 23. The Act as ultimately 
adopted followed the House Bill; although there 
was created the office of Administrator of the 
Wage and Hour Division in the Department of 
Labor, the Administrator was given discretion 
only in minor matters relating to the appli- 
cability of the congressional standards. 52 Stat. 
1060, 29 U. S. C. § 201 ef seq. 

The Administration favored the plan of 
delegating legislative discretion to an inde- 
pendent administrative body to apply general 
standards to concrete cases. See testimony of 
Secretary of Labor Frances Perkins, Joint 
Hearings before the Senate Committee on Edu- 
eation and Labor and the House Committee on 
Labor on S. 2475 and H. R. 7200, 75th Cong., 
1st Sess. 178. However, the attempt of Con- 
gress itself to complete this complex law for 
enforcement by the Executive, through the 
courts, not only flooded the courts with litiga- 
tion, but the courts’ interpretation of the Act 
contrary to the policy which Congress thought 
it had indicated had disastrous consequences, 
61 Stat. 84, 29 U. S. C. § 251 ef seq. 
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[Judicial Review of Administrative Findings] 
iD Be 


The quasi-legislative function of filling m 
blank spaces in regulatory legislation and recon- 
ciling conflicting policy standards must neither 
be passed on to the courts nor assumed by 
them. 


That the work of a Commission in trans- 
lating an abstract statute into a concrete 
cease and desist order in large measure es- 
capes judicial review because of its legis- 
lative character is an axiom of administrative 
law, as the Court’s decision herein shows. 
In delegating the function of filling out the 
legislative will in particular cases, Congress 
must not leave the statute too empty of 
meaning, Courts look to its standards to 
see whether the Commission’s result is with- 
in the prescribed terms of reference, whether 
the secondary legislation properly derives 
from the primary legislation. 


Then, too, we look to administrative find- 
ings, not to reconsider their justification, but 
to learn whether the parties have had the 
process of determination to which the stat- 
ute has entitled them and whether the Commis- 
sion has thought about—or at least has 
written about—all factors which Congress 
directed it to consider in translating unfin- 
ished legislation into a “detailed set of guiding 
yardsticks” that becomes law of the case for 
parties and courts.’ 


However, a determination by an independ- 
ent agency, with “‘quasi-legislative” discretion 
in its armory, has a much larger immunity 
from judicial review than does a determination 
by a purely executive agency. The court, 
in review of a case under the tax law or 
the patent law, where the legislative function 
has been exhausted and policy considerations 
are settled in the Acts themselves, follows 
the same mental operation as the executive 
officer. On the facts, there results an obliga- 
tion to pay tax, or there is a right to a patent. 
The court can deduce these legal rights or 
obligations from the statute in the same man- 
ner as the executive officer. Hence, review 
of stich executive decisions proceeds with 
no more deference to the administrative 
judgment than to a decision of a lower court. 


Very different, however, is the review of 
the “quasi-legislative’ decision. There the 


®If the independent agencies could realize 
how much trustworthiness judges give to work- 
manlike findings and opinions and how their 
causes are prejudiced on review by slipshod, 
imprecise findings and failure to elucidate by 
opinion the process by which ultimate deter- 
minations have been reached, their work and 
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right or liability of the parties is not deter- 
mined by mere application of statute to the 
facts. The right or obligation results not 
merely from the abstract expression of the 
will of Congress in the statute, but from the 
Commission’s completion and concretization 
of that will in its order. Cf. Montana-Dakota 
Co. v. Northwestern Public Service Co., supra, 
251; Phelps Dodge Corp. v. Labor Board, 
supra. 

On review, the Court does not decide 
whether the correct determination has been 
reached. So far as the Court is concerned, 
a wide range of results may be equally cor- 
rect. In review of such a decision, the Court 
does not at all follow the same mental proc- 
esses as the Commission did in making it, 
for the judicial function excludes (in theory, 
at least) the policy-making or legislative 
element, which rightfully influences the Com- 
mission’s judgment but over which judicial 
power does not extend. Since it is difficult 
for a court to determine from the record 
where quasi-legislative policy making has 
stopped and quasi-judicial application of 
policy has begun, the entire process escapes 
very penetrating scrutiny. Cf. Federal Power 
Commission v. Hope Natural Gas Co., 320 U. S. 
591. 


Courts are no better equipped to handle policy 
questions and no more empowered to exercise 
legislative discretion on contempt proceedings 
than on review proceedings. It is plain that, 
if the scheme of regulating complicated en- 
terprises through unfinished legislation is to 
be just and effective, we must insist that 
the legislative function be performed and 
exhausted by the administrative body before 
the case is passed on to the courts. 


[Commission Should Make its Order Specific 
and Concrete] 


IV. 


This proceeding should be remanded for a 
more definitive and circumscribed order. 


Returning to this case, I cannot find that 
ten years of litigation have served any use- 
ful purpose whatever. No doubt it is admin- 
istratively convenient to blanket an industry 
under a comprehensive prohibition in bulk— 
an undiscriminating prohibition of discrim- 
ination. But this not only fails to give the 


their score on review would doubtless improve. 
See Henderson, The Federal Trade Commis- 
sion, c. VI, p. 327. See also Commission on 
Organization of the Executive Branch of the 
Government, Task Force Report on Regulatory 
Commissions (App. N), pp. 129-130. 
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precision and concreteness of legal duties to 
the abstract policies of the Act, it really 
promulgates an inaccurate partial paraphrase 
of its indeterminate generalities. Instead 
of completing the legislation by an order 
which will clarify the petitioner’s duty, it 
confounds confusion by literally ordering it 
to cease what the statute permits it to do. 


This Court and the court below defer solu- 
tion of the problems inherent in such an 
order, on the theory that if petitioner offends 
again there may be an enforcement order, 
and if it then offends again there may be a 
contempt proceeding and that will be time 
enough for the court to decide what the 
order against the background of the Act 
really means. While I think this less than 
justice, I am not greatly concerned about 
what the Court’s decision does to this indi- 
vidual petitioner, for whom I foresee no 
danger more serious than endless litigation. 
But I am concerned about what it does to 
administrative law. 

To leave definition of the duties created 
by an order to a contempt proceeding is for 
the courts to end where they should begin. 
Injunctions are issued to be obeyed, even 
when justification to issue them may be de- 
batable. United States v. United Mine Workers 
[1946-1947 TrapEe Cases § 57,544], 330 U. S. 
258, 289 et seq., 307. But in this case issues 
that seem far from frivolous as to what is 
forbidden are reserved for determination 
when punishment for disobedience is sought. 
The Court holds that some modifications are 
‘Smplicit” in this order. Why should they 
not be made explicit ? Why approve an order 
whose literal terms we know go beyond the 
authorization, on the theory that its excesses 
may be retracted if ever it needs enforce- 
ment? Why invite judicial indulgence toward 
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violation by failure to be specific, positive 
and concrete? 


It does not impress me as lawyerly prac- 
tice to leave to a contempt proceeding the 
clarification of the reciprocal effects of this 
Act and order, and determination of the 
effect of statutory provisos which are then 
to be read into the order. The courts can- 
not and should not assume that function. 
It is, by our own doctrine, a legislative or 
“quasi-legislative”’ function, and the courts 
cannot take over the discretionary functions 
of the Commission which should enter into 
its determinations, Plainly this order is not 
in shape to enforce and does not become 
so by the Court’s affirmance. 


This proceeding should be remanded to 
the Commission with directions to make its 
order specific and concrete, to specify the 
types of discount which are forbidden and 
reserve to petitioner the rights which the 
statute allows it, unless they are deemed 
lost, forfeited or impaired by the violations, 
in which case any limitation should be set 
forth. The Commission should, in short, 
in the light of its own policy and the record, 
translate this Act into a “set of guiding yard- 
sticks,” admittedly now lacking. If that can- 
not be done, there should be no judicial 
approval for an order to cease and desist 
from we don’t know what. 


If that were done, I should be inclined 
to accept the Government’s argument that, 
along with affirmance, enforcement may be 
ordered. I see no real sense, when the case 
is already before the Court and is approved, 
in requiring one more violation before its 
obedience will be made mandatory on pain 
of contempt. But, as this order stands, I 
am not surprised that enforcement should 
be left to some later generation of judges. 


[| 67,280] Besser Manufacturing Company and Jesse H. Besser v. The United States 


of America. 


In the Supreme Court of the United States. No. 230, October Term, 1951. Dated May 


26, 1952. 


On appeal from the United States District Court for the Eastern District of Michigan. 
Case No. 976 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 
Monopoly—Acquisition of Stock of Competitor.—Conclusions of a trial judge that a 
concrete block machinery manufacturer attempted to monopolize interstate commerce in 
concrete block-making machines by purchasing the majority of stock in the largest pro- 
ducing company are held to be overwhelmingly supported by the evidence. 
See the Sherman Act annotations, Vol. 1, f 1210.335. 


Monopoly—Compulsory Patent Licensing—Discretionary Power of Trial Judge to 
Establish Royalty Rates—An attempt by a concrete block machinery manufacturer to 
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monopolize interstate commerce by a patent-licensing arrangement is an unlawful restraint 
of trade. In framing relief, a range of discretion rests with the trial judge. There is no 
abuse of discretion where the court orders compulsory licensing and sale of patented de- 
vices. These recognized remedies seem particularly appropriate where the abuse of patent 
rights is demonstrated. With respect to the procedure for establishing royalty rates, the 
court below was acting within the discretion vested in it by setting up an arbitration 
board. The board was comprised of two members from each group and in the event of a 


stalemate the trial judge could vote to break the deadlock. 
See the Sherman Act annotations, Vol. 1, J 1210.451, 1270.151. 


For appellants: William J. Donovan, New York, New York; Roy W. McDonald, New 
York, New York; Carl R. Henry, Alpena, Michigan; and John W. Babcock, Detroit, 


Michigan. 


For the respondent: Marcus A. Hollabaugh (with him on the brief were Solicitor 
General Perlman, Assistant Attorney General Morison, James L. Morrisson, Charles H. 


Weston, and Wharey M. Freeze). 


Affirming a judgment of the U. S. District Court, Eastern District of Michigan, South- 


ern Division, 1950-1951 Trade Cases {[ 62,773. 


[Monopoly Found in Trial Court] 


Mr. Justice JACKSON delivered the opinion 
of the Court [/n full text]: The United 
States brought this civil action under § 4 
of the Sherman Act charging appellants and 
others with conspiring to restrain and mono- 
polize interstate commerce in concrete block- 
making machinery in violation of §§1 and 
2 of the Act, and charging appellants with 
monopolizing and attempting to monopolize 
the same industry in violation of §2 of the 
Act. 

The defendants below were the Stearns 
Manufacturing Company, second largest 
producer in the country of concrete block- 
making machines, Besser Manufacturing 
Company, the country’s dominant producer 
of such machinery and substantial stock- 
holder in the Stearns Company, Jesse H. 
Besser, long-time president and virtually 
sole stockholder of the Besser Company, 
and two individuals, Gelbman and Andrus, 
co-owners of certain important patents in 
the concrete block-making machine field. 

The United States District Court for the 
Eastern District of Michigan found the 
Government’s charges clearly proved, and 
entered a judgment intended to correct the 
Sherman Act violations found to exist? 


126 Stat. 209, as amended, 15 U. S. C._ $4: 
“The several district courts of the United 
States are invested with jurisdiction to prevent 
and restrain violations of sections 1-7 of this 
title; and it shall be the duty of the several 
district attorneys of the United States, in their 
respective districts, under the direction of the 
Attorney General, to institute proceedings in 
equity to prevent and restrain such violations. 


15 U. S. C. §1: “Every contract, combina- 
tion in the form of trust or otherwise, or con- 
Spiracy, in restraint of commerce among the 
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[Appeal from Judgment] 


Only the Besser Company and Jesse H. 
Besser have appealed, bringing their case 
here directly.’ 

Appellants assert that the factual con- 
clusions of the trial court are erroneous. 
Only recently we reiterated the narrow 
scope of review here with respect to issues 
of fact in antitrust cases. United States v. 
Oregon State Medical Society [1952 TRaApE 
CASES { 67,264], 343 U. S. 326. In this case 
we think it enough to say that the conclu- 
sions of the trial judge that appellants 
conspired to restrain and monopolize inter- 
state commerce in concrete block-making 
machinery and that they monopolized and 
attempted to monopolize that industry are 
overwhelmingly supported by the evidence. 
Not the slightest ground appears for con- 
cluding that the trial judge’s findings were 
“clearly erroneous.” Rule 52(a), Fed. Rules 
Civ. Proc. 


[Compulsory Patent Licensing as Remedy for 
Patent Abuses| 


We turn now to the provisions of the 
judgment entered below which are at- 
tacked by appellants. It is unnecessary for 
us to review appellants’ activities in detail, 


several States - is declared to be illegal. 

15 U. S. C. §2: ‘Every person who shall 
monopolize, or attempt to monopolize, or com- 
bine or conspire with any other person or per- 
sons, to monopolize any part of the trade or 
commerce among the several States . shall 
be deemed guilty of a misdemeanor. . . .”’ 

2 [1950-1951 TRADE CASES jf 62,773], 96 F. 
Supp. 304. 

3 Pursuant to §2 of the Expediting Act of 
1903, 32 Stat. 823, as amended, 15 U. S. C. § 29. 
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for they are adequately set out in the opin- 
ion below. Suffice it to say that appellants 
sought to eliminate competition through 
outright purchase of competitors and strict 
patent-licensing arrangements with the 
Stearns Company and the patent owners, 
Gelbman and Andrus. 

Appellants contend that the provisions of 
the judgment requiring them to issue pa- 
tent licenses on a fair royalty basis and 
requiring them to grant to existing lessees 
of their machines an option, on terms “mu- 
tually satisfactory to the parties concerned,” 
(1) to terminate their lease, (2) to continue 
their lease, or (3) to purchase leased ma- 
chines, are punitive, confiscatory and inap- 
propriate. 

However, compulsory patent licensing is 
a well-recognized remedy where patent 
abuses are proved in antitrust actions and 
it is required for effective relief. Hartford- 
Empire Co. v. United States [1944-1945 TrapE 
CASES {[ 57,319], 323 U. S. 386, 413, 417—418; 
United States v. National Lead Co. [1946-1947 
Trade Cases § 57,575], 332 U. S. 319, 338; 
United States v. United States Gypsum Co. 
[1950-1951 TrapE Cases § 62,729], 340 U. S. 
76, 94. 

The compulsory sale provision of the 
judgment, strenuously attacked, is likewise 
a recognized remedy, International Salt Co. 
v. United States [1946-1947 Trane CASES 
7 57,635], 332 U. S. 392, 398—399. That re- 
quired by the judgment in this case must 
be considered in conjunction with the al- 
ternatives associated with it. Appellants 
are left free to lease rather than sell if they 
can make a lease sufficiently attractive. 


[Arbitration Committee To Establish Fair 
Royalty Rates| 


Appellants further argue that the method 
adopted by the court below for fixing rea- 
sonable royalty rates under their patent 
licenses deprives them of their property 
without due process of law. The court 
directed Besser and the Government each 
to select two persons to serve as arbitrators 
on a committee to establish fair royalty 
rates and the form and contents of royalty 
contracts. It was also provided that in the 
event of a stalemate, the four representatives 
should choose a fifth to vote and break 
the deadlock. If they could not agree on 
a fifth representative, the trial judge was 
to sit as the fifth or appoint another person 
to serve in his place. After some delay, 


Trade Regulation Reports 


Cited 1952 Trade Cases 
Besser Mfg. Co. v. U.S. 


67,511 


and under protest, Besser appointed his rep- 
resentatives, the Government having ap- 
pointed its shortly after the plan had been 
promulgated by the court. The representa- 
tives selected by the Government were 
taken from the industry, the Government 
noting to the court that they were segving 
on their own behalf and as agents of other 
prospective licensees, and not as agents of 
the Department of Justice. 


When an impasse was reached with re- 
gard to royalty rates on certain Besser pa- 
tents, the judge stepped in as the fifth 
arbitrator and voted for the rates proposed 
by the government-appointed representa- 
tives. Appellants assail this procedure with 
the contention that royalties set must be 
“made in judicial proceedings based on the 
hearing and evaluation of evidence in the 
light of appropriate criteria.” 


[Failure of Appellants’ Argument] 


Appellants’ argument fails on two counts. 
First, it necessarily attacks the sufficiency of 
the evidentiary material considered in ar- 
riving at the royalties finally established. 
We do not pass on matters of that character 
in the absence of glaring error not shown 
here. Secondly, appellants appear to have 
misunderstood the true nature of what was 
done, for it was always within the power 
of the trial judge to establish the royalty 
rates, and, in voting as he did, he did just 
that, They contend that the judge should 
either have held a full hearing himself or 
referred the royalty matters to a master for 
such a hearing. We do not, however, think 
that in reducing the terms of a decree to 
concrete measures such procedures are man- 
datory. It is true that the procedure adopt- 
ed below is an innovation in certain aspects, 
but novelty is not synonomous with error. 


[Establishing Royalty Rates Within 
Discretion of Trial Judge] 


In framing relief in antitrust cases, a 
range of discretion rests with the trial judge. 
United States v. National Lead Co., supra, at 
338; International Salt Co. v. United States, 
supra, at 400-401, 405; United States v. Cres- 
cent Amusement Co. [1944-1945 TrapE CAsEs 
7 57,316], 323° U: S, 173; 185: We can see 
no abuse of discretion here. Compulsory 
licensing and sale of patented devices are 
recognized remedies. They would seem 
particularly appropriate where, as here, a 
penchant for abuses of patent rights is 
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demonstrated. With respect to the proce- 
dure for establishing royalty rates, the 
court below was likewise acting within the 
discretion vested in it. “[The District 
Court] should provide for its determination 
of a reasonable royalty either in each in- 
stance of failure to agree or by an ap- 
proved form or by any other plan in its discre- 
tion.” Umited States v. United States Gypsum 
Co., supra, at 94. (Italics added.) The pro- 
cedure here was entirely reasonable and 
fair. A competent committee considered 
relevant evidence ‘and the judge, on the basis 
of the evidence adduced before the commit- 
tee, resolved the deadlock into which the 
negotiations had fallen. 


[Framing of Decrees Exceeds Appellate 
Jurisdiction] 


Although not condemning the royalty-set- 
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indicates faint enthusiasm for it, and sug- 
gests that this Court consider the procedure 
outlined by it below and direct that it be 
utilized hereafter in the proceedings re- 
maining in this litigation. We would exceed 
our appellate functions were we to adopt 
that suggestion in this case. “The fram- 
ing of decrees should take place in the Dis- 
trict rather than in Appellate Courts.” 
International Salt Co. v. United States, supra, 
at 400; United States v. Crescent Amusement 
Co., supra, at 185. ‘ 


[Judgment Affirmed] 


We have examined appellants’ other con- 
tentions and concluded that they are with- 
out merit. 

In accordance with the foregoing, the 
judgment below is affirmed. 

Mr. Justice CLarK took no part in the 


ting procedure used here, the Government consideration or decision of this case. 


[| 67,281] Pennsylvania Water and Power Company and Susquehanna Transmission 
Company of Maryland v. Federal Power Commission, et al. 


Pennsylvania Public Utility Commission v. Federal Power Commission. 


In the Supreme Court of the United States. Nos. 428 and 429. October Term, 1951. 
Dated May 26, 1952. 


On writs of certiorari to the United States Court of Appeals for the District of 
Columbia Circuit. 
Sherman Antitrust Act 


’ Federal Power Act—Validity of Rate Reduction Order—Contracts Between Utilities 
Violative of Antitrust Law—Basis of Rate Order—Authority of Federal Power Commis- 
sion.—An order of the Federal Power Commission, reducing the rates charged by a utility 
company, did not compel the continuance of, and was not improperly ‘based upon, contrac- 
tual agreements between two utility companies which one of the utility companies could 
not carry out without violating the antitrust laws, although the contracts between the 
utility companies were held to be violative of the antitrust laws and therefore unenforce- 
able. It is not necessary to decide whether the Federal Power Commission has the power 
to rely on or to compel the utility companies to carry out private contracts which would 
otherwise be illegal. The Commission has not attempted to exercise such power in this 
case. Although the utility company is ordered to continue some of the things it is required 
to do under the contracts, the Commission’s order does not require the company to yield 
to any contractual terms subjecting it to the control of the other utility company. The 
Commission’s order is based upon the Commission’s authority and not upon the contracts. 
Nor has the Commission premised any of its findings upon the. assumed existence and 
continuation of the contracts. Instead of following the procedures for changing existing 
rates and services which the Congress has authorized, the utility company has rather tried 
to utilize a violation of the antitrust laws so as to nullify the rate-reduction order. 


See the Federal Laws annotations, Vol. 1, 799; Sherman Act annotations, Vol. 1, 
J 1660.275. 


For the petitioners (No. 428): Wilkie Bushby (Root, Ballantine, Harlan, Bushby and 
Palmer), New York, N. Y.; Randall J. Le Boeuf, Jr. (Le Boeuf and Lamb), New York, 
N. Y.; James Piper (Piper, Watkins, Avirett and Egerton), Baltimore, Md.; and Raymond 
Sparks (Awart, Clark and Sparks), Washington, D. C. 
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For the petitioners (No. 429): William J. Grove, Thomas M. Kerrigan, and Lloyd S. 
Benjamin, Harrisburg, Pa. ; 


For the respondents (Nos. 428 and 429): Philip B. Perlman, Solicitor General; Holmes 
Baldridge, Assistant Attorney General; Robert L. Stern, Special Assistant to the Attorney 
General; Paul A. Sweeney and Melvin Richter, Attorneys; and Bradford Ross, General 
Counsel of the Federal Power Commission, Howard Wahrenbrock, Assistant General 
Counsel, and Reuben Goldberg and Theodore French, Attorneys for the Federal Power 


Commission. 


5 For respondent intervenors (Nos. 428 and 429): Alfred P. Ramsey and G. Kenneth 
Reiblich for Consolidated Gas Electric Light and Power Co.; and Charles D. Harris, 
General Counsel, for Public Utilities Commission of Maryland. 


Affirming a decision of the U. S. Court of Appeals, District of Columbia, 1950-1951 


Trade Cases ff 62,899. 
[Company Ordered To Reduce Rates] 


Mr. Justice Brack delivered the opinion 
of the Court [Jn full text]: In 1944 the 
Maryland Public Service Commission, the 
Mayor and Council of the City of Baltimore, 
the Baltimore County Commissioners, and 
several private purchasers of electric power 
decided to ask the Federal Power Commis- 
sion for help. They requested the Commis- 
sion to investigate allegedly ‘excessive 
rates” the Pennsylvania Water & Power 
Company (Penn Water)* was charging 
Consolidated Gas Electric Light and Power 
Company of Baltimore (Consolidated). The 
Maryland interests wanted the Federal 
Power Commission to reduce these charges 
so that the state commission could lower 
Consolidated’s rates to its Maryland cus- 
tomers. The Federal Commission held 
many months of extensive hearings and 
found that Penn Water had charged its cus- 
tomers almost three times what it should 
have in 1946. In this year it had a net 
operating income of $3,477,408, as con- 
trasted with $1,300,672 which the Commis- 
sion found would have been a fair return 
(51%4%) on a fair rate base ($24,774,712), 
allowing Penn Water “about 8.64% for 
common stock and surplus, which is ade- 
quate.”? The Commission ordered Penn 
Water to file a new schedule of rates and 
charges to bring about the reductions 


required. 


[Commission’s Rate Schedule Approved] 


In subsequent orders the Commission de- 
nied Penn Water’s applications for rehear- 


1 Penn Water, as used in this opinion, refers 
to both Pennsylvania Water & Power Company 
and its wholly owned affiliate, Susquehanna 
Transmission Company of Maryland. 

2 There was evidence before the Commission 
that from 1936 through 1945 Penn Water’s 


Trade Regulation Reports 


ing, rejected as insufficient new rate schedules 
filed by Penn Water, and itself prescribed 
the rate schedules which Penn Water here 
seeks to avoid. On review the Court of 
Appeals gave full consideration to Penn 
Water’s multitudinous challenges: and ap- 
proved the Commission’s action, one Judge 
dissenting. [1950-1951 Trape Cases { 62,899], 
193 F. 2d 230. 


[Questions To Be Decided] 


Most of the numerous questions pre- 
sented and decided by the Commission and 
the Court of Appeals are not presented here 
by the petitions for certiorari which we 
granted.* We are not called on to review 
the adequacy of the evidence to support the 
Commission’s findings as to a fair rate base, 
a fair rate of return, or any other findings 
except insofar as our decision of several 
rather general questions presented might 
indirectly undermine some of them. The 
questions we must decide are in general 
these: 


(1) Does the fact that Penn Water is a 
licensee under Part I the Federal Power 
Act,* and therefore subject to regulation 
under that Part, preclude its regulation 
under Part II of the Act as a public utility 
engaged in interstate commerce? 


(2) Assuming that Penn Water can be 
subjected to regulation under both Parts of 
the Act, were the Commission and the 
Court of Appeals correct in holding that all 
of Penn Water’s sales at wholesale were 
“in interstate commerce” within the mean- 
ing of Part II of the Act? 


dividends on its common stock had never been 
less than 25% of the cash paid in on the stock. 
3342 U.S. 931. 
441 Stat. 1063, 49 Stat. 838, 16 U. S. C. § 76éla 
et seq. 
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(3) Does the Commission’s rate reduc- 
tion action compel the continuance of, or 
is it improperly based upon contractual 
agreements between Penn Water and Con- 
solidated which Penn Water cannot carry 
out without violating the federal antitrust 
laws or the laws of Pennsylvania forbidding 
surrender by Pennsylvania corporations of 
their corporate independence? 


Te 


[Subject to Regulation Under Part I and 
Part IT) 


Although Penn Water is the type of 
“public utility” subject to regulation under 
Part II of the Act, it argues that since it 
is subject to regulation under Part I as a 
licensee, it cannot be regulated under Part 
II as a public utility. We cannot agree. 
With some express exceptions not here 
relevant, the language of Part II of the Act 
makes all “public utilities’? subject to the 
regulation it prescribes. No reason has been 
advanced which could possibly justify a 
judicial exception to this statutory com- 
mand. A major purpose of the whole Act 
is to protect power consumers against ex- 
cessive prices.’ Part I leaves regulation to 
the states under some circumstances. But, 
under § 20 of Part I the Federal Govern- 
ment is to protect the consumer if a state 
regulatory body does not exist or the 
“States are unable to agree on the 
services to be rendered or on the rates or 
charges of payment therefor. . . .” Part II 
proceeds on the assumption that regulation 
of public utilities transmitting and selling 
power at wholesale in interstate commerce 
is a matter which must be accomplished 
by the Federal Government. Part II there- 
fore provides for a more expansive federal 
regulation than that authorized under Part 
I. It would hinder, not help, the Power 
Act’s program if we should impliedly ex- 
empt Part I licensees from the more expan- 
sive Part II regulation. It may be possible 
that some future cases will develop minor 
inconsistencies in the administration of the 
two Parts. Today’s case, however, is not 
such a one. We hold that Penn Water is 
subject to regulation under Part II of the 
Act. It is also subject to Part I regulation 
since the Commission found on substantial 
evidence, as the court below held, that the 
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States were “unable to agree” within the 
meaning of § 20 of Part I of the Act. 


II. 
[Commission Has Complete Authority To 
Regulate | 
It is contended that some of Penn 


Water’s sales at wholesale were not “in 


interstate commerce” and therefore were 
not subject to federal regulation under Part 
II. This contention refers to sales made by 
Penn Water in Pennsylvania to Pennsyl- 
vania customers. These are alleged to include 
about 83% of Pennsylvania generated power. 
Because of the following circumstances we 
agree with the Commission and the Court of 
Appeals that these sales were “in interstate 
commerce.” 


Penn Water and Safe Harbor Water 
Power Corporation (Safe Harbor) have 
hydrogenerating plants on the Susquehanna 
River in Pennsylvania. Consolidated op- 
erates large steam-generating plants in Bal- 
timore. The flow of the Susquehanna varies 
greatly even from day to day. During peri- 
ods of low flow, Penn Water receives 
steam-generated energy from Baltimore in 
order to meet its power supply commit- 
ments. Conversely, during periods of high 
flow, Consolidated is able to receive the 
cheaper hydroelectric power from Penn Water 
and Safe Harbor. For many years Penn 
Water, Consolidated, and Safe Harbor have 
been operating under contracts for the coordi- 
nated sale and distribution of electric power 
in Maryland and Pennsylvania. A complete 
integration and pooling of the power pro- 
ducing and transmitting facilities of the 
three companies was thus achieved. With 
reference to this coordinated system of 
production and distribution, the Commis- 
sion said: 


“The central fact disclosed by the rec- 
ord about Penn Water’s sales in Pennsyl- 
vania is that they are not sales of the 
output of Penn Water’s own plant, but 
sales of output of the integrated and co- 
ordinated interstate electric system of 
which Penn Water’s facilities are an in- 
tegral part. 

“In this manner energy crossing the 
State boundary, with other system energy, 
is used to fulfill system requirements. 
There results times when system energy 
generated in Pennsylvania is used, mixed 


5 Section 20 of Part I provides that ‘‘the rates 
charged and the service rendered shall 
be reasonable, nondiscriminatory, and just to 
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the customer . . . .” Section 205 (a) of 
Part II provides that ‘‘All rates and charges 
shall be just and reasonable os 
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or unmixed, in meeting system require- 
ments in Maryland. Similarly, there are 
occasions when system energy oe 
Maryland #® used, mixed or unmixed, 
meeting system requirements in SHG? 
vania. Energy flows in, across, and out 
of the system transmission network as 
the needs of the interconnected members 
develop from minute to minute and day 
to day. 

“It is accordingly evident that the op- 
erations of the unified system enterprise 
are completely interstate in character, 
notwithstanding the fact that system en- 
ergy transactions at some particular times 
may involve ores never crossing the 
State boundary.” 8 F. P. C. 1, 12, 15. 


We hold that the Federal Power Com- 
mission has complete authority to regulate 
all of this commingled power flow.* The 
Commission’s power does not vary with 
the rise and fall of the Susquehanna River. 


JER 
[Contract Violated Antitrust Law] 


Penn Water contends that the Commis- 
sion’s orders improperly require it to con- 
tinue performing an illegal contract and that 
continued performance of this contract is 
the basis for some of the Commission’s 
findings. This contract allegedly requires 
Penn Water to subject the management 
of its business affairs to the domination of 
Consolidated and for this reason violates 
the federal antitrust and corporation laws 
of Pennsylvania under which Penn Water 
is incorporated. In private litigation, the 
Court of Appeals for the Fourth Circuit 
has agreed with Penn Water that certain 
provisions of the contract are illegal for the 
reasons stated. Viewing these provisions 
as inseparable, that court held the entire 
contract unenforceable." 


[“Illegal’ Contract Does Not Control 
Activities of Parties] 


We need not now decide the question 
much argued here concerning what, if any, 
power the Commission has to rely on or to 
compel parties to carry out private contracts 
which would otherwise be illegal; the Com- 
mission has not attempted to exercise such 
power in this case. It is true that Penn 
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Water must continue to do some of the 
things it used to do in compliance with 
the Penn Water-Consolidated contract. For 
under the present schedules prescribed by 
the Commission’s order Penn Water must 
continue to buy, sell, and transmit power 
in the same coordinated manner in which 
it and Consolidated have been functioning 
for more than twenty years. But the Com- 
mission’s order, as construed by the Com- 
mission, by the Court of Appeals and by 
us, neither expressly nor impliedly requires 
Penn Water to yield to any contractual 
terms subjecting it to the control of Con- 
solidated. In the highly unlikely event that 
Penn Water’s managerial freedom is ever 
threatened by such an order, it will be time 
enough to consider its validity. To the 
extent that Penn Water is being controlled, 
it is by the Commission, acting under statu- 
tory authority, not by Consolidated, acting 
under the authority of private contract 
terms “legalized” by the Commission. The 
duty of Penn Water to continue its coordi- 
nated operations with Consolidated springs 
from the Commission’s authority, not from 
the law of private contracts. 


[Findings Not Based on Contract] 


Nor has the Commission premised any 
of its findings upon the assumed existence 
and continuation of this contract. Penn 
Water first made this contention to the 
Commission in seeking a rehearing of the 
Commission’s order directing a reduction 
in its rates. At that time the Commission 
fully re-examined its former opinion, find- 
ings and orders, modified some and reaf- 
firmed and strengthened others, and expressly 
stated that the validity of its order was not 
dependent upon the legality of the contract. 
ite said 


“If there are questions as to legality 
of the foundation contracts which are in 
litigation, as respondents’ application for 
rehearing indicates, the validity of our 
order is not dependent upon the decision 
Ol those, questions. & Ho Peal 0075: 


We agree with the Court of Appeals that 
neither the order nor the findings were 
premised on the continuation of the Penn 
Water-Consolidated contract. 


6 See also Safe Harbor Water Power Corp. 
v. Federal Power Commission, 179 F. 2d 179, 
affirming 5 F. P. C. 221. 

7 Pennsylwania W. & P. Co. v. Consolidated 
G., HE. L. & P. Co, [1950-1951 TRADE CASES 
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| 62,704], 184 F. 2d 552. See also Consolidated 
Gas HE. L. & P. Co. v. Pennsylvania W. & P. 
Co. [1952 TRADE CASES { 67,208], 194 F. 2d 89. 
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[ Authority of Commission] 


The Act gives the Commission ample 
statutory power to order Penn Water and 
Consolidated to continue their long-existing 
operational “practice” of integrating their 
power output. Section 206 provides that 


“Whenever the Commission, after a hear- 
ing shall find that any rate P 
is unjust, unreasonable the Com- 
mission shall determine the just and rea- 
sonable rate, practice, or contract 
to be thereafter observed and in force, 
and shall fix the same by order.” 


In ordering such “practice” continued, the 
Commission was furthering the expressly 
declared policy of the Act. Moreover, the 
Commission found here ready-made by 
prior contractual arrangements a regional 
coordination of power facilities of precisely 
the type which the Commission is authorized 
to require under § 202. Section 202 (a) 
declares: 


“For the purpose of assuring an abund- 
ant supply of electric energy throughout 
the United States with the greatest pos- 
sible economy and with regard to the 
proper utilization and conservation of 
natural resources, the Commission is em- 
powered and directed to divide the coun- 
try into regional districts for the voluntary 
interconnection and coordination of facili- 
ties for the generation, transmission, and 
sale of electric energy, ... .” 


The Commission was further directed in 
that section to “promote and encourage” 
such interconnection and coordination. Under 
certain circumstances § 202 (b) authorizes 
the Commission to compel interconnection 
and coordination in the public interest, and 
to “prescribe the terms and conditions of 
the arrangement to be made between the 
persons affected by any such order, includ- 
ing the apportionment of cost between them 
and the compensation or reimbursement 
reasonably due to any of them.” 


[Attempt to Utilize Antitrust Violation To 
Nullify Rate Order] 


If Penn Water wishes to discontinue 
some or all of the services it has rendered 
for the past twenty years, the Act, as the 
Commission pointed out, opens up a way 
provided Penn Water can prove that its 
wishes are consistent with the public inter- 
est. Shortly after Part II of the Power Act 
was passed in 1935, Penn Water, as re- 
quired by § 205 (c), filed with the Commis- 
sion the contract here attacked and then 
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designated by the Commission as “Penn 
Water’s Federal Power Commission Rate 
Schedule No. 1.” Section 205 (d) provides 
that “no change shall be mad® by any pub- 
lic utility in any such service 

or contract relating thereto, except after 
thirty days’ notice to the Commission and 
to the ptblic.” Here instead of following 
the procedure for changing existing serv- 
ices and practices—a procedure which the 
Congress has authorized and which the 
Commission has supplemented by rules of 
its own, the company has rather tried to 
utilize a violation of the Sherman Act so as 
to nullify a rate-reduction order. 


[Affirmed] 


Nothing whatever has been presented by 
Penn Water to show that the end result 
of this rate reduction is unjust or unreason- 
able. Cf. Power Comm’n v. Hope Gas Co., 
320 U. S. 591, 603. 


Affirmed. 


Mr. Justice FRANKFURTER, not having 
heard the argument, owing to illness, took 
no part in the disposition of these cases. 


c [Dissenting] 


Mr. Justice Doucrias, with whom Mr. Jus- 
TICE REED concurs, dissenting. 


[The “Greater Evil” ] 


There is more to these cases than meets 
the eye. On the surface they seem to be 
only an illustration of the exploitation of 
the public by a utility through the charging 
of excessive rates. But far greater issues 
lurk in the record. There is lawless conduct 
that overshadows the evils of extortionate 
rates. It is lawless conduct that violates the 
Sherman Act. It implicates not only the 
utilities but the regulatory agency as well. 
The desire to reduce excessive rates should 
not blind us to the greater evil. It is far 
better that one public utility win one more 
legal skirmish in its struggle against regu- 
lation, than that we abandon legal stand- 
ards and let the regulatory agency run riot. 


[Alliance Violated Antitrust Law] 


We start here with the exploitation of 
the public through an unholy alliance be- 
tween two public utility companies—Penn 
Water and Consolidated. That alliance has 
been condemned by the Court of Appeals 
for the Fourth Circuit. See [1950-1951 
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TRADE CASES { 62,704], 184 F. 2d 552; [1952 
TRADE Cases { 67,208], 194 F. 2d 89. The 
alliance was illegal because it violated the 
Sherman Act. It was an arrangement that 
permitted Penn Water to be operated as 
though it were a department of Consoli- 
dated. All competition between the two 
companies was destroyed, as evidenced by 
the fact that in 1948 Consolidated vetoed a 
steam electric generating plant to be built 
by Penn Water at Holtwood, Pennsylvania. 
What Penn Water may do, the revenues 
it receives, the costs it will incur are largely 
determined by Consolidated under these 
illegal contracts. 


[Commission Approved the Alliance] 


The Commission in its opinion on rehear- 
ing said, 


“If there are questions as to legality of 
the foundation contracts which are in liti- 
gation, as respondents’ application for 
rehearing indicates, the validity of our 
order is not dependent upon the decision 
of those questions. In our opinion and 
order we took care to leave the continua- 
tion of the operation of the integrated 
and interconnected system in full effect, 
merely changing the rates, ... .” 82 
PUR (N. S.) 286, 291. (Italics added.) 
The Commission has accordingly approved 
the unholy alliance. It has allowed Consoli- 
dated to continue to manage Penn Water as 
though the latter were its alter ego. It is 
therefore disingenuous for the Court to say 
that hereafter Penn Water is subject to con- 
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trol by the Commission, not by Consoli- 
dated, and that the Commission did not 
premise any of its findings on the assumed 
existence and continuation of the illegal 
contracts.* No matter how vehement our 
denial, the truth is that the Commission 
has laced Penn Water to Consolidated 
under a management contract that leaves 
Penn Water no initiative of private man- 
agement. 


[Practices Not Sanctioned by Power Act] 


Of course the Commission has authority 
under § 202 of the Federal Power Act to 
promote and at times compel interconnec- 
tion and coordination of the facilities of 
public utility companies. But I know of no 
power in the Commission that authorizes 
it to place one company on the back of 
another company, to merge and consolidate 
companies as it chooses, or to give the 
management of one company a veto power 
over the management of a competitor. 
Those are practices which the Sherman Act 
condemns, and which nothing in the Fed- 
eral Power Act sanctions. 


[Cases Should Be Reversed] 


These cases should be reversed and re- 
manded to the Commission with directions 
that the Commission build its rate order on 
the powers that it has under the Federal 
Power Act, not on the unholy alliance that 
these utilities created and that the Commis- 
sion has sought to perpetuate. 


[] 67,282] United States v. Imperial Chemical Industries, Ltd., Imperial Chemical 
Industries (New York), Ltd., E. I. duPont deNemours and Company, Inc., Remington 
Arms Company, Inc., Harry Duncan McGowan, Henry Mond, Lammot duPont, Walter 
Samuel Carpenter, Jr., and Charles Krum Davis. 


In the United States District Court for the Southern District of New York. Civil 


No. 24-13. Dated May 16, 1952. 


Case No. 789 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


United States Equity Suits—Conspiracy to Divide World Territories—Injunctive 
Decrees—Compulsory Licensing of Patents and Technology—Limitations as to Past and 
Future Patents and Technology—Royalty-Free Licensing Denied—Provision as to For- 
eign Patents—The compulsory licensing of patents and technology will be ordered where 
it was found that the exchange of patents and technology served as direct instruments 


February 26, 1949, while the first decision of 
the Court of Appeals was on September 30, 
1950. 


* The Commission entered its final order in 
the cases prior to the decision of the Court of 
Appeals in the Sherman Act litigation. The 
Commission opinion on rehearing was dated 
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U. S. v. Imperial Chemical Industries, Ltd. 


used by conspirators to divide world territories, The patents themselves and the right 
to grant licenses under them were used to implement and carry out the allotment of 
territories. The use of these existing patents must be regulated because of their past 
abuse. However, it does not follow that there is need for the regulation of the use of 
future patents and technology. Patents which have not been granted, and technology 
which has not been developed could not have been put to misuse in the past. Therefore, 
the date upon which the basic understanding was terminated, which was the date of the 
conclusion of the trial, will mark the time between the past and the future for the purpose 
of directing compulsory licensing of patents and technology. 


Under the circumstances before the Court, compulsory licensing on a royalty-free 
basis may not be decreed in the absence of legislative authority and the sanction of an 
explicit interpretation of existing statutes by higher courts affirmatively permitting such 
action. The validity of no patent was questioned by the Government, the patents were 
validly issued, and they were lawfully owned. Difficulties to be encountered in the licensing 
of patents on a reasonable royalty basis do not justify the denial of relief which the estab- 
lished facts require. 


Similar licensing provisions with respect to know-how affecting the patents and the 
products made under them are necessary. It has been found that the exchange of know- 
how, as well as that of patents, served as a direct means for the accomplishment of the 
unlawful restraints, and the supplying of such know-how and technology is necessary to 
the efficient use of the licensed patents. 


The Court’s power to regulate the use of foreign patents is limited and depends upon 
jurisdiction in personam. ‘The effectiveness of the exercise of that power depends upon the 
recognition which will be given to this judgment as a matter of comity by the courts of 
the foreign sovereign which has granted the patents. The grant of immunity under foreign 
patents is ordered. 


See the Sherman Act annotations, Vol. 1, J 1220.151, 1220.204, 1270.201, 1610.411. 


United States Equity Suits—Conspiracy to Divide World Territories—Injunctive 
Decrees—Jointly-Owned Foreign Companies—Divestiture—Jurisdiction of the Court.— 
The divestiture of foreign jointly-owned companies will be ordered where it was found 
that such companies were either organized or acquired and used to divide world terri- 
tories, and, therefore, restrain United States imports and exports. The Court cannot 
guard against the use of most of these jointly-owned companies solely by restrictive and 
injunctive provisions. The remedy of divestiture is made necessary not only to remove 
the opportunity and means to effect further restraints but to eliminate an incentive for 
the defendants not to compete. 


By directing divestiture of some of these companies the Court is not extending its 
jurisdiction beyond places over which the United States has sovereignty. The decree 
will not be directed to the jointly-owned companies because the Court has no jurisdiction 
over them. The decree will direct the defendants over which the Court has jurisdic- 
tion to take definite action to remove the restraints of trade placed upon the commerce 
of the United States. The defendants’ concerted acts have, in part, been committed in 
the United States and the result of their agreement has directly affected the trade and 
commerce of the United States. Although divestiture when applied to these joint com- 
panies is a harsh remedy, its application is made necessary because of the continued and 
defiant purpose of the defendants to violate the antitrust laws. Divestiture is not limited 
to those cases in which there is a domination of a domestic market or in which it has 
been found necessary to fashion relief which will enable other American producers to 
enter foreign markets. 


See the Sherman Act annotations, Vol. 1, J 1610.101, 1610.450. 
United States Equity Suits—Conspiracy to Divide World Territories—Injunctive 
Decrees—Exclusive Distributorships.—A manufacturer of sporting ammutfhition will not 


be enjoined from maintaining exclusive distributing arrangements with any manufacturer 
or distributor where there was no evidence that the selection of agents or distributors 
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in foreign sales was had with a view to conforming to an understanding to divide world 
territories. Absent proof that the designation of an exclusive distributor was made to 
achieve an illegal end, such a commercial arrangement is not illegal per se. 


See the Sherman Act annotations, Vol. 1, J 1220.198, 1610.411. 


United States Equity Suits—Injunctive Decrees—Resale Price Maintenance.—A man- 
ufacturer of sporting ammunition will not be subjected to an injunction which has the 
effect of depriving the manufacturer of the benefit of the provisions of the Miller-Tydings 
Act and of the “Fair Trade Acts” of various states when there has been no charge of and 
nothing to show an abuse of resale price maintenance contracts. There is no proof that 
resale price maintenance contracts have been misused to accomplish a_ price-fixing 
conspiracy. 


See the Sherman Act annotations, Vol. 1, J 1250.121, 1610.411. 


United States Equity Suits—Injunctive Decrees—Individual Defendants.—Where the 
court observed that no proof has been presented as to the extent of the stockholdings 
of any of the individual defendants, that they committed no acts of personal wrong calling 
for censure or condemnation, that their acts were not calculated to bring them direct 
personal gain, and that they acted only for and on behalf of conspiring corporations pur- 
suant to and under the authority of their corporate board of directors, it concluded that 
there was no necessity to enjoin the individual defendants from owning or acquiring 
stock or from holding any office in certain corporations. 


See the Sherman Act annotations, Vol. 1, J 1610.411. 


For the plaintiff: J. Howard McGrath, Attorney General (Leonard J. Emmerglick, 
Special Assistant, Ephraim Jacobs, Samuel B. Prezis, Joseph M. Fitzpatrick, H. G. 
Morison, and Marcus A. Hollabaugh, of counsel). 


For the defendants: Covington, Burling, Rublee, O’Brian and Shorb (John Lord 
O’Brian, Gerhard A. Gesell, and Charles F. Barber, of counsel), and Root, Ballantine, 
Harlan, Bushby and Palmer (John M. Harlan, Edward L. Friedman, Jr., and Charles E. 
Stewart, of counsel) for E. I. duPont deNemours and Co., Inc., Lammot duPont, and 
Walter Samuel Carpenter, Jr.; Coudert Brothers (Mahlon B. Doing and Joseph A. 
McManus, of counsel), and Hughes, Hubbard, Blair and Reed (I1.. Homer Surbeck, 
Richard W. Hogue, Jr., and Powell Pierpiont, of counsel) for Imperial Chemical Indus- 
ties, Ltd. and Imperial Chemical Industries (New York), Ltd.; and Donovan, Leisure, 
Newton, Lumbard and Irvine (J. Edward Lumbard, Jr., Phillips S, Trenbath, Robert J. 
Dunne, and John F., Seiberling, of counsel) for Remington Arms Co., Inc. and Charles 
Krum Davis. 


For prior opinions of the U. S. District Court, Southern District of New York, see 
1950-1951 Trade Cases {| 62,923 and 1948-1949 Trade Cases {] 62,350. 


based upon the facts as we have found 
them, and designed to be carried out with 
a minimum of judicial supervision and con- 
trol of the future activities of the defend- 
ants. Cf. United States v. N. Y. Coffee & 


Opinion on Remedies 
[Objective of Antitrust Decree] 


Ryan, District Judge [Jn full text except 
for omissions indicated by asterisks]: We 


now approach the task of formulating a 
final decree designed to prevent and restrain 
the violations of law which we have found. 
15 USCA 4. 

Our objective is to fashion, in the terms 
of a decree, means by which the agreement 
found to exist is terminated, its revival pre- 
vented and its effects destroyed by the re- 
establishment of competitive conditions 
insofar as they pertain to United States ex- 
ports and imports. The decree must be 
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Sugar Exchange, 263 U. S. 611 (1924). 
Where competition has been eliminated, 
it must be restored. Only those provi- 
sions reasonably necessary to accomplish 
correction and adjustment of a dislocated 
competitive situation may be applied. 


[Division of World Territories] 


The essence of the violation found was 
the unlawful agreement to divide world 
territories. It was this enduring and basic 


{| 67,282 


67,520 


understanding which was fundamental to 
all of the dealings of the conspirators. It 
was to accomplish this purpose and end 
that the various means were adopted. 


[General Considerations Regarding 
Practices Used] 


The decree will contain injunctions pro- 
hibiting agreements and arrangements be- 
tween the defendants dividing territory and 
allocating customers and markets so as to 
unlawfully limit the commerce of the United 
States. DuPont shall not be permitted to 
make agreements restraining their exports 
throughout the world, and particularly to 
those markets which have been previously 
assigned to ICI as its exclusive territory, 
and to those countries in which the jointly- 
owned companies functioned. DuPont shall 
file with the court annually for a period of 
five years reports showing specifically the 
nature and extent of their efforts to in- 
crease their foreign trade. 


We shall retain jurisdiction over all the 
defendants for a period of five years after 
the entry of judgment for the purpose of 
enabling the court to either modify the 
relief granted or to grant such other or 
additional relief required to accomplish the 
purpose of the decree and to terminate the 
restraints on United States trade and com- 
merce which have been or during that period 
are found to have been created or imposed 
by acts of the defendants or any of them. 


The final decree will contain general in- 
junctive provisions directed to the defend- 
ants which are calculated to prevent 
effectively a continuance or revival of the 
agreements and understanding between ICI 
and duPont. The decree, however, must 
contain additional provisions to implement 
these injunctive directions, so that they are 
made probable of observance. The jointly- 
owned companies and the patents, proc- 
esses and technologies of the defendants 
must be brought within the scope of the 
judgment. 


The physical properties and stockhold- 
ings in the jointly-owned companies con- 
stituted part of the means by which the 
unlawful agreement to divide world trade 
was brought to fruition. 


The restraints sought to be accomplished 
were achieved also in part by the patents 
and processes agreements. The patents 
held by the defendants did not give them 
control of all the products covered by their 
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understanding; as to many products, con- 
trol resided in their technology and trade 
know-how. As to other products, control 
was possible because of the size of their 
industrial and selling organizations, and the 
foothold they enjoyed in the markets 
divided. This placed them in a position 
where acting jointly it was possible for 
them to meet and regulate, if not overcome, 
the competition offered by others. 


It was not required of the Government 
to establish that the defendants had power 
to control the markets they agreed to divide 
and allocate, since the suit was filed for 
violation of Section 1. American Tobacco v. 
United States [1946-1947 TrapE CASES 
1 57,468], 328 U. S. 781, 809 (1946). Al- 
though this is so, we must in determining 
the extent of the restraints give consider- 
ation to the position of dominance held by 
the defendants. We conclude that restraints 
must be imposed upon not only the exercise 
of the patent monopolies but also with re- 
spect to technology and know-how, as well 
as their commercial activities. 


[Rehef with Respect to Patents 
and Technology] 


We shall first consider the extent of the 
relief which is to be granted with respect 
to patents and technology. 


While the maintenance of a competitive 
economy is of prime importance, we may 
not seek to achieve that end by unwar- 
ranted judicial whittling down of patent 
rights or by the insertion in the decree of 
provisions for which there is no support 
in law. 


We have found that the exchange of pat- 
ents, processes and know-how served as 
direct instruments used by the conspirators 
to achieve their unlawful purpose. 


A patentee may, if he sees fit, reserve to 
himself the exclusive use of the discovery 
or he may license those of his own choice 
and selection to use it. But evil lies in the 
illegal use of this lawful right; by concert 
of action between the conspirators the full 
and complete exploitation of the patents 
was prevented by the allocation of terri- 
tories and agreed restraints placed upon the 
employment of the patents. The rights of 
the patentees were exercised for a purpose 
not intended by our patent laws and in 
derogation of vested and paramount rights 
of the public. Such misuse of the patent 
renders the future use of those rights sub- 
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ject to and amenable to judicial control to 
prevent a continued or new abuse. The 
misuse of a patent may result in denial of 
relief to the patentee whether he proceeds 
against a direct or contributory infringer 
(Katzinger Co. v. Chicago Metallic Mfg. Co., 
[1946-1947 TrapE Cases 9 57,524], 329 U. S. 
394, (1947) ; but see, Bruce’s Juices v. Amer- 
ican Can Co. [1946-1947 Trape CasEs 
ff 57,553], 330 U. S; 743, (1947) on avail- 
ability of defense of violation of antitrust 
law in actions on a contract). In private 
litigation misuse of patents in antitrust vio- 
lation constitutes a defense which may be 
pleaded; in litigation instituted by the Gov- 
ernment such misuse affords basis for in- 
junctive relief of both a restrictive and 
mandatory nature; in neither may the mis- 
use result in a judgment of forfeiture of 
all patent rights. “The limited monopolies 
granted to patent owners do not exempt 
them from the prohibitions of the Sherman 
Act and supplementary legislation.” Stand- 
ard Oil Co. v. United States, 283 U. S. 163, 
169 (1931). 


We do not accept as correct the proposi- 
tion that compulsory license of United 
States patents is appropriate only in those 
instances where required to remove specific 
restraints upon the manufacture and sale 
of specified products in the United States 
caused by the unlawful use of patents to 
suppress domestic competition. To do so 
would be to make nugatory the dual as- 
pects of our antitrust laws, which make 
unlawful restraints placed upon our foreign 
trade as well as our domestic commerce. 
It is true that in most cases in which com- 
pulsory licensing has been decreed, it has 
been found that the patents have been un- 
lawfully used to suppress domestic com- 
petition. Not many actions have been 
instituted to suppress restraints upon our 
foreign trade, resulting from agreement 
among international industrialists to which 
Americans have made themselves parties. 
We have had few suits which have pre- 
sented a situation similar to that revealed 
here, and which call for remedies we now 
find necessary. 


Although no charge has been made of 
monopolization and no evidence presented 
to sustain such a charge, we find that the 
principal defendants are potent factors in 
the fields in which they have engaged. 
Their important position, in these industries 
was such that it made their unlawful un- 
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derstanding not the fanciful dream of wish- 


ful entrepreneurs but an existing situation 
which enabled them to see its accomplish- 
ment throughout the world. Here, there 
was not a mere attempt to allocate terri- 
tories; restraints upon our foreign trade 
were in fact accomplished. 


The Government has asked that compul- 
sory licensing be decreed of future as well 
as existing patents and technology. The 
power of the court to direct licensing does 
not arise in this case from a unilateral deci- 
sion by a patentee to refrain from using 
the patent. Such a course, prompted by 
legal motives would be well within the 
rights of a patentee. Cf. Special Equipment 
Co. v. Coe, 324 U. S. 370, (1945). 


[Compulsory Licensing Decreed] 


We decree compulsory licensing because the 
patent rights which were granted the de- 
fendants were misused. The failure to ex- 
port products manufactured under the 
patents resulted from the agreement to 
divide territories. What might have been 
done lawfully by one, acting as a result 
of his own decision, became unlawful be- 
cause it was brought about by common 
agreement. The failure to export, which 
might have been legal in itself, also became 
unlawful because of the purpose and end it 
was employed to accomplish. One of the 
means employed was the patents and proc- 
esses agreements. The needs and require- 
ments of local markets from which the patentee 
was excluded by the underlying agree- 
ment were met by patent grants to fellow 
conspirators. Thus, the patents themselves 
and the right to grant licenses under them 
were used to implement and carry out the 
allotment of territories. The use of these 
existing patents must be regulated because 
of their past abuse. 


[No Compulsory Licensing as to Future 
Patents and Technology| 


But it does not follow that there is need 
for the regulation of the use of future 
patents and future technology. Patents 
which had not been granted, and technology 
which had not been developed could not 
have been put to misuse in the past. We 
may not act entirely upon an assumption 
that the defendants will continue in their 
disregard of the law and violate the injunc- 
tions of a final judgment. Cf. Timken Roller 
Bearing Co. v. United States [1950-1951 Trang 
Cases {[ 62,837], 341 U. S, 593, 604 (1951). 
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We may not take from the defendants all 
incentive for future endeavour by depriving 
them in advance of the rewards which 
might come to them from future patents 
and technology. Such relief “would dis- 
courage rather than encourage competitive 
research.” United States v. National Lead 
[1946-1947 Trape Cases J 57,575], 322 U. S. 
319, 359 (1947). 

That the property rights in these patents 
may be substantial and the incentive and 
desire of duPont to develop and explore 
further possibilities is real cannot be dis- 
puted. DuPont is spending approximately 
$45,000,000. a year on research and has re- 
cently placed in operation an experimental 
station costing $30,000,000. Its past devel- 
opment of new products and processes has 
done much to promote our national econ- 
omy and to meet the needs and require- 
ments of national defense. We shall impose 
no unnecessary restrictions to interfere with 
the continuance of these activities. The 
evidence also establishes that duPont spent 
aboue $45,000,000. on nylon research and 
has invested $196,800,000. in plants and 
facilities for nylon production. 


Although in National Lead compulsory 
licensing was decreed as to patents “issued 
to, or acquired by, any of the appellant 
companies within five years from the date 
Ol the decree, | (aac Un Se pe o4e)e Teas 
limited to a single product—“titanium pig- 
ments or any process for the manufacture 
of such pigments.” In .Hartford Empire 
[1944-1945 Trape Cases § 57,319] (323 U. S. 
386 (1945)), compulsory licensing was lim- 
ited in respect to future applications and 
resulting patents to a group of machines 
designed to perform particular functions 
in the glassware industry. (p. 417.) In 
United States v. Gypsum Co., where the term 
for compulsory licensing of future patents 
was left to the discretion of the trial court, 
a single product was involyed—gypsum 
board. [1950-1951 Trape Cases J 62,729] 
(340 U. S. 76, 90 (1950).) To include here 
the future patents and new processes of 
large research organizations, sweeping in 
a vast variety of chemical products, would 
be punitive as well as destructive of that 
driving incentive which has accounted for 
much of the remarkable development of 
the chemical industry. 


[Termination Date of Agreements Used] 


What patents and technology are we to 
say then belong to the past and what to the 
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future? We have had evidence from which 
we find that the basic understanding, 
although modified in part was not aban- 
doned in whole, but was continued down 
to the conclusion of the trial. We fix then, 
June 30, 1950 as the date which will mark 
the time between the past and the future 
for the purpose of our decree and govern 
those provisions which direct the compul- 
sory licensing of patents and technology. 


[Certain New Patents Added] 


We shall add, however, to these present 
patents all improvement or new patents in 
relation to any product with respect to 
which the defendants are obligated by ex- 
isting agreement to grant licenses to each 
other or to third parties, or which are re- 
quired to be licensed under the terms of 
our decree. 


[Licensing on Reasonable Royalty Basis 
and Royalty Free Licensing] 


The Government seeks a decree directing 
the granting of compulsory licensing on a 
reasonable royalty basis of many of duPont’s 
and ICI’s United States patents; as to the 
nylon patents, however, it asks for compul- 
sory royalty free licensing. 

We have had no evidence submitted as 
to many of the products covered by these 
patents, or as to the effect of the unlawful 
use of the vast majority of these patents 
and technologies. What has been pre- 
sented has dealt only with the patents and 
processes agreements, the negotiations which 
led to them and the operations under them 
which throw light upon the interpretations 
given them. Proof as to sales of specific 
products has been meagre and confined to 
a few items. We are therefore not in a 
position to direct a general compulsory 
licensing of either patents or technology. 
We are restricted to those patents and 
technologies which cover products common 
in manufacture to both ICI and duPont, 
or to either of them and any of the jointly 
owned companies. Cf. United States v. 
Paramount Pictures [1948-1949 Trape Cases 
7 62,244], 334 U. S. 131, 152 (1948); Schine 
Chan Theatres v. United States [1948-1949 
TRADE CASES { 62,245], 334 U. S. 110, 127-30 
(1948). These products were directly sub- 
ject to the restraints imposed by the basic 
understanding for the division of world 
trade. 


We pause now to note that the various 
patents and technologies involved were not 
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a result of the joint efforts of the defend- 
ants. Although there was a constant ex- 
change of research progress and an unceas- 
ing flow of technical information between 
the defendants there is no evidence to sup- 
port the conclusion that either the patents 
secured or the technology practiced by the 
defendants came to them as “benefits of 
their conspiracy” (Schine Chain Theatre v. 
United States, supra, 128). In fact, of three 
major fields of patents—nylon, polythene 
and neoprene—quite the contrary is true. 
Nylon was developed solely by duPont and 
with great secrecy. It was not until 
duPont research was well advanced that 
ICI was first informed of it. Polythene was 
entirely the product of ICI; the part duPont 
took in its further development was pri- 
marily to aid the joint war effort of the 
United States and Great Britain, not to 
advance the unlawful understanding between 
the defendants. Neoprene was_ initially 
licensed by a third party to duPont; ICI 
did nothing to improve it. We cannot con- 
clude on the proof before us that the 
duPont and ICI patents were products or 
results of their unlawful agreement to 
divide world markets. 


The validity of no patent was questioned 
by the Government. For the purpose of 
this decree we are then encompassed by 
the factual finding that not only were the 
patents validly issued but also that they are 
lawfully owned by the record holders. The 
power of the court to direct the issuance 
of royalty free licenses on any of these 
patents is open to serious question. Cf. 
Hartford-Empire Co. v. United States, supra 
413, 414. To provide for the issuance of 
royalty free licenses with respect to any 
of these patents would be to destroy the 
total value of the patent. We find no statu- 
tory authority for decreeing such remedies. 
That the granting of such relief would 
raise a substantial constitutional question 
has been recognized. For, it has been 
written: 


“That a patent is property, protected 
against appropriation both by individuals 
and by government, has long been set- 
tled. In recognition of the quality of a 
patent the courts, in enjoining violations 
of the Sherman Act arising from the use 
of patent licenses, agreements, and leases, 
have abstained from action which amounted 
to a forfeiture of the patents.” Hartford- 
Empire Co. v. United States, supra, 415. 
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It appears that the question of the con- 
Stitutionality of such a provision was later 
noted but not passed upon in United States 
v. National Lead, supra, 349. 


It has apparently been the consistent 
policy of the Government to seek decrees 
which would in effect nullify the patents 
which have been used as a means to accom- 
plish the restraints imposed. But in National 
Lead [1944-1945 TrapE Cases { 57,394], 63 
F. Supp. 513, the trial court refused to 
direct royalty free licenses and this was 
approved by the Supreme Court [1946-1947 
TRADE CASES § 57,575] (332 U. S., 353, 359). 
In Hartford-Empire, Mr. Justice Roberts 
writing for the majority struck from the 
decree of the trial court the provision re- 
quiring compulsory royalty free licensing. 


On at least three occasions the Supreme 
Court has refused to grant like relief to 
the Government with respect to know-how. 
Hartford-Empire Co. v. United States, supra. 


We would read the Morton Salt case, 314 
U. S. 488 (1942) and B. B. Chemical Co. v. 
Ellis, 314 U. S. 495 (1942), as holding not 
that the patentee lost all right to injunc- 
tive relief but only that such relief was 
to be denied him so long as antitrust viola- 
tions continued. Misuse of patent rights 
does not work a forfeiture of the patent; 
it only suspends the right of the patentee 
to obtain judicial relief so long as his mis- 
use continues or its effects have not been 
dissipated. 

We do not read either Morton Salt or the 
Mercoid case [1944-1945 TRADE CASES 
7 57,202] (320 U. S. 680 (1944)) as sup- 
porting the proposition that a patent is 
forfeited and the right to royalties destroyed 
by violation of the antitrust laws. In 
Morton Salt injunctive relief was denied 
because the license for the use of a pat- 
ented machine required the purchase from 
the licensor for use in the machine of an 
unpatented article. No evidence was re- 
ceived to sustain a finding that the antitrust 
laws had been violated. In Mercoid, 
although Mr. Justice Douglas wrote that 
injunctive relief should be denied the pat- 
entee because he had violated the antitrust 
laws and therefore could not seek equitable 
relief, the four concurring justices it seems 
rested their decision on the Morton Salt 
case and not upon a finding of a violation 
of the Sherman Act. Hartford-Empire held 
that reasonable royalty licensing rather 
than royalty free licensing was proper. 
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Nor do we interpret the provisions in 
the Alcoa decree (United States v. Aluminum 
Co. of America [1950-1951 TrapE CasEs 
{ 62,646], 91 F. Supp. 333, S. D. N. Y. 1950) 
as a ruling contrary to the view that com- 
pulsory royalty free licensing is confisca- 
tory. In that case, we find that Alcoa 
granted the Government royalty free 
licenses under three basic patents with the 
right to sublicense also on a royalty free 
basis. It was also provided Alcoa would 
receive a non-exclusive royalty free license 
under any improvement, patents developed 
by the Government or its sub-licensees dur- 
ing the lifetime of the original patents. 
The decree struck down the grant-back 
provisions as being impediments to effec- 
tive competition in the industry. This ac- 
tion, the Government urges as a precedent 
for the granting of royalty free licenses 
by decree of a trial court, for it is argued 
that the only consideration for the original 
licensing was the grant-back provisions. 
However, we observe from study of the 
record and the decree, first, that the de- 
cree does not restrain Alcoa from exacting 
royalties from those other than the Govern- 
ment to whom it might grant licenses under 
these same patents in the future and, second, 
that the striking down of the grant-back 
provisions did not take from Alcoa its entire 
consideration and compensation for the li- 
censing grants it had made to the Govern- 
ment. The grants were but part of an 
entire transaction by which Alcoa acquired 
from the Government valuable manufac- 
turing facilities. These remained with Alcoa; 
thus, it was permitted to retain at least 
part of the consideration for the licenses 
granted to the Government. We do not 
accept the Alcoa decree as_ establishing 
precedent for the granting of royalty free 
licenses. : 


[Compulsory Royalty Free Licensing 
Not Decreed| 


We hold that in the circumstances be- 
fore us, compulsory royalty free licensing 
may not be decreed in the absence of legis- 
lative authority and the sanction of explicit 
interpretation of existing statutes by higher 
courts affirmatively permitting such action. 

An inventor may choose to keep his in- 
vention secret, and run the risk of its dis- 
closure, or of having someone else conceive 
the same idea. He balances these chances; 
when he decides to make application for a 
patent, he determines to avoid them and to 


{| 67,282 


Court Decisions 
U. S. v. Imperial Chemical Industries, Ltd. 


Number 242—124 
6-5-52 


rest in the security of a patent which insures 
to him the privilege of excluding all others 
from the practice of the invention for 17 
years. When he accepts the special privi- 
lege of a patent, he obligates himself to 
exercise his patent rights in conformity 
with the law. Misuse of these rights for an 
unlawful purpose subjects their further use 
to regulation and control; in this respect 
patent rights do not differ essentially in 
character from any other rights which the 
law creates or recognizes. The power of 
this court to provide “further ‘assurance 
against continued illegal restraints upon in- 
terstate and foreign commerce through 
misuse of these patents rights ... through 
the compulsory granting to any applicant 
therefor of licenses at uniform, reasonable 
royalties under any or all patents defined 
in the decree,” was settled in National Lead 
(p. 348). 

It was not required of the Government 
to present proof of specific damage or harm 
to any competitor as a result of the misuse 
of the patents by ICI and duPont. The 
misuse of patents effected a violation of 
antitrust legislation; as such it was an 
offense against public policy and neces- 
sarily harmful to a substantial important 
public interest; “the suppression of competi- 
tion in international trade is in and of itself 
a public injury, ...” National Lead [1944- 
1945 Trape Cases § 57,394], 63 F. Supp. 
Pp» O13, 525: 


We have found that the patents and 
processes agreements “did, in operation, re- 
sult in restraints of United States trade.” 
(Op. p. 203) DuPont agreed to restrict its 
use of United States patents by undert- 
taking not to ship products manufactured 
under these patents to the territory assigned 
exclusively to ICI. To make this restriction 
effective, duPont was also required to im- 
pose like limitations on the shipments of 
anyone whom it might license under its 
United States patents. Insofar as_ ship- 
ments to Great Britain were concerned, the 
restrictions imposed by agreement were fur- 
ther implemented by the granting to ICI of 
exclusive licenses under the British counter- 
parts of the United States patents. Thus, 
the exclusionary right under the British 
patents was applied against imports from 
the United States, and the basic understand- 
ing by which ICI recognized the United 
States as the exclusive territory of duPont 
was in turn observed by the granting of an 
exclusive license to duPont in the United 
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States. This kept the patented products 
manufactured in the United States out of 
the market of Great Britain, and the like 
products manufactured in Great Britain out 
of the United States. 

The agreement between ICI and duPont 
also brought about a situation by which the 
United States patents of both were placed 
in the hands of duPont. This was a pooling 
of patents for a purpose in restraint of 
foreign trade. This use of patent rights 
was condemned in United States v. Line Ma- 
terial Co. [1948-1949 Trape Cases J 62,225] 
(333 U. S. 287, 311), (1948), when employed 
as a means to effect price fixing arrange- 
ments. Line Material was, like the instant 
suit, brought under Section 1 and neither 
monopoly nor domination was charged. We 
have held that when patents are pooled to 
carry out-a division of territories, it is 
equally as unlawful as when they are unified 
to effect price fixing. 


[Compulsory Licensing Not Limited 
to Monopolies | 

The remedy of compulsory licensing is 
not to be restricted to monopoly situations. 
An effect of compulsory licensing is to grant 
to the public a right to use the patented 
invention and thus remove an impediment to 
competition. The wrong it is designed to 
correct arises from the misuse of lawful 
patent rights pursuant to an unlawful agree- 
ment. Such misuse creates an extension of 
the patent monopoly. Here, we have had 
proof of a wrong—unlawful restraints on 
our trade—accomplished by agreement be- 
tween ICI and duPont. It was made pos- 
sible of performance by the voluntary ab- 
stention from trade by one in the exclusive 
territory of the other, and the restrictive 
provisions in patent licenses and in tech- 
nology exchanged. We may hope to com- 
pel an abandonment of limitations in the 
exchange of patents and technology which 
are used to violate the antitrust laws only 
by decreeing that ICI and duPont grant 
to all others what they have heretofore 
granted to each other. It may be that the 
decree will permit them to make better and 
more profitable terms for the additional 
grants than they have heretofore demanded 


imter sese. 
kK Ox 


[Effective Method to Establish 
Competitive Conditions] 
It has been contended on duPont’s behalf 
that compulsory licensing should not be 
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decreed because it would not “cause duPont 
to export and would not affect in any way 
the result of past failure on the part of 
duPont to export.’’ Perhaps this is so, and 
it leads us to observe that neither would 
a simple injunctive provision in the decree, 
produce this result. But compulsory li- 
censing will enable others to manufacture 
and put them in a position where they will 
be able to export. The application of this 
remedy might serve as an impetus to a 
sincere desire on duPont’s part to enter the 
export field on an active and competitive 
basis. 


To us, it seems that an effective method 
to establish competitive conditions is to 
decree compulsory licensing of all patents: 
which were licensed among the conspirators: 
and which were put to use in the production 
of products which were common to some, 
if not to all. It has rightly been observed 
that “as long as the patentee is free to 
grant or withhold a patent license at his 
pleasure, the striking down of one set of 
restrictive conditions attached to a patent 
license may lead only to the adoption of 
another set of conditions which achieve the 
same effect.” Compulsory Patent Licensing, 
56 Yale Law Journal, 1946, p. 82. 


[Similar Licensing Provisions with Respect 
to “Know-How” | 


With the compulsory licensing provisions 
with respect to patents, there must follow 
similar licensing provisions with respect to 
know-how affecting these patents and the 
products made under them. This must be 
so because it has been found that the ex- 
change of know-how—as well as that of 
patents—served as a direct means for the 
accomplishment of the unlawful restraints; 
and because the supplying of such know-how 
and technology is necessary to the efficient 
use of the licensed patents and to the pro- 
duction by the licensee of products com- 
parable in quality and cost of production to 
that of the licensor. The Government has 
asked that the compulsory licensing of 
know-how and technology be extended to 
include all “usable” processes—those proc- 
esses now being used and applied and those 
which have been found to be of possible 
use but which are not currently being ap- 
plied. The objection to the inclusion of 
“usable” processes because of difficulties in. 
ferreting out those processes which have 
been tried only to be abandoned, and those 
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known to be possible but never used, seems 
to us more fanciful than real. We have been 
impressed by the evidence throughout that 
the defendants function as extremely efh- 
cient and competently managed industrial 
organizations. The records of these “usable” 
processes will be available to them for dis- 
closure; and it will be so decreed. 
x OK x 


[Determination of Royalties] 


Provision in the decree for compulsory 
licensing on a reasonable royalty basis does 
not present an insurmountable obstacle even 
though a number of patents may be in- 
volved. Difficult and time-consuming prob- 
lems may be created in determining the 
royalties, but the answers are there and 
may be ascertained; difficulties to be en- 
countered in finding these answers do not 
justify denial of the relief which the estab- 
lished facts require. 

x * 


[Recoveries in Infringement Suits] 


We shall not, however, include in our 
decree the provision proposed by the Gov- 
ernment which purports to limit recoveries 
in a suit brought against an infringer to 
reasonable royalties. Such a provision would 
encourage infringement. 


[Royalties Determined by Court] 


The provisions for fixation of reasonable 
royalties will follow substantially the provi- 
sions in antitrust suits in which similar 
relief has been decreed and approved by the 
Supreme Court (National Lead, Gypsum, and 
Line Material cases). The royalties are to 
be determined by the court, when agreement 
has not been privately reached, on petition 
from the applicant and on proof submitted 
by the applicant and the defendant involved. 


[British Patents] 


The Government does not seek a decree 
directing ICI to grant compulsory licenses 
of its British patents. The Government re- 
quests that ICI be required to grant im- 
munity under its foreign patents which 
correspond to the United States patents 
which we have made subject to compulsory 
licensing. Such a provision was included 
in paragraph “7” of the final decree in 
National Lead (63 F. Supp., 495, 534) and 
left undisturbed by the Supreme Court. We 
have had testimony offered on behalf of 
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ICI by an expert in British law that a pro- 
vision for granting immunities is contrary 
to British public policy and that a British 
court will not enforce such a provision in 
the judgment of a court of a foreign juris- 
diction. As to this, we observe that, acting 
on the basis of our jurisdiction in personam, 
we are merely directing ICI to refrain from 
asserting rights which it may have in Britain, 
since the enforcement of those rights will 
serve to continue the effects of wrongful 
acts it has committed within the United States 
affecting the foreign trade of the United 
States. 
x k * 


[Court’s Power Limited] 


We recognize that substantial legal ques- 
tions may be raised with respect to our 
power to decree as to duPont’s foreign 
patents as well as those issued to ICI. Here, 
we deal with the regulations of the exercise 
of rights granted by a foreign sovereign to 
a domestic corporate defendant and to a 
foreign corporate defendant. Our power so 
to regulate is limited and depends upon 
jurisdiction in personam; the effectiveness 
of the exercise of that power depends upon 
the recognition which will be given to our 
judgment as a matter of comity by the 
courts of the foreign sovereign which has 
granted the patents in question. 


[Grant of Immunity Under British Patents] 


Where we have required ICI to grant im- 
munity under British patents which are the 
counterpart of duPont’s United States patents, 
the payment of reasonable royalty upon im- 
ports of articles manufactured under them 
into Great Britain shall be paid to ICI. 


Full recognition is hereby given to the 
inherent property rights granted by the British 
patent to exclude from Great Britain mer- 
chandise covered by the patent. Since a 
license under the corresponding United States 
patent conveys no right to ship into Great 
Britain articles manufactured in the United 
States under the patent, no royalty shall be 
collectible by duPont upon such items as are 
destined for export to Great Britain. 


We are advised that the present policy 
of the British patent law is to foster manu- 
facture in the United Kingdom rather than 
to permit importation from abroad (12, 13 
& 14, Georgia 6, Chapter 87, (Patents Act 
of 1949); see also Patents and Designs Act 
of 1907, 25 Halsbury’s Statutes of England, 
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1932). Sec. 27(2) of the Act of 1909 de- 
clared that a British patent would “be deemed 
to have been abused” if (subsection b), the 
working of the invention within the United 
Kingdom on a commercial scale “is being 
prevented or hindered by the importation 
from abroad” of the patented article “by the 
patentee or persons claiming under him,” or 
by other persons against whom the patentee 
is not taking proceedings for infringement. 
Sec. 27, subsec. (b) of paragraph 3 further 
provides in substance that the comptroller 
of patents may when such abuse has been 
established preclude the importation into 
the United Kingdom of any goods, which 
in the absence of a license, would be deemed 
an infringement of the patent. The Patent 
Act of 1949, carried this public policy further 
in Sec. 37, to the extent that the comptroller 
of patents may order a “license of right” 
when, although the patented invention is 
capable of being worked in the United King- 
dom, it is not being commercially worked 
“to the fullest extent that is reasonably 
practicable,” or demand is “not being met 
on reasonable terms, or is being met to a 
substantial extent by importation,” or “com- 
mercial working of the invention in the 
United Kingdom is being prevented or 
hindered by the importation of the patented 
article” (20th Century Statutes, 1949, vol. 46, 
p. 1013). The grant of immunity under the 
British patents would be subject, of course, 
to the operation of these statutes and pro- 
scribed by such action as the comptroller 
of patents might take. This should not 
deter us from making directions we feel are 
required, even though the application of 
them be limited in operation by the possible 
action of an official of a foreign sovereign. 

It is urged that there is no precedent for 
these immunity provisions in our decree. It 
is argued that they are tantamount, because 
of the limitations imposed by the British 
law, to directing ICI to grant compulsory 
licenses under British patents. A similar 
provision by the trial court, in National Lead 
(63 F. Supp. 495, 534), it is said, was not 
litigated and no point made of it either be- 
fore the district court or the Supreme Court 
(ante p. 20). It is true that the policy of the 
British patent laws does not appear to have 
been specifically called to the trial court’s 
attention, but from this we may not con- 
clude that it escaped the notice and con- 
sideration of the learned and painstaking 
judge who presided. Nor may we accept 
the defendant’s observation that the Supreme 
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Court when considering the provisions in 
National Lead had in mind only the United 
States patents and that its attention was not 
focused on the last sentence in paragraph 
“7” of the decree before it, granting immuni- 
ties under foreign patents) 332 U. S. 319, 
336-337). If this be so, it is better stated 
by others. We do, however, note that 
duPont, as here, was among the defendants 
in National Lead. 
ek 


[Prohibitions Regarding Foreign Patents | 


The judgment shall prohibit duPont and 
ICI for a period of fifteen years from as- 
serting any existing (as we have defined the 
term) foreign patent against any United 
States manufacturer, who has manufactured 
the product under a counterpart domestic 
patent. It shall contain a like prohibition 
against the assignment or licensing of any 
of these patents so as to permit others to 
assert them against such exports, and against 
the assertion by duPont of rights with re- 
spect to technical information to prevent or 
in any way limit the export of any products 
from the United States or the import of 
such products into the United States. 


In addition duPont and ICI for five years 
shall not negotiate any license or assign- 
ment with each other under any existing or 
future patent either in the United States or 
elsewhere. We shall not interfere with the 
continuance on a non-exclusive, territorially 
unlimited basis of license heretofore granted 
by either to the other. We shall require 
duPont to file with the Department of Justice 
agreements executed within the next five 
years by which duPont licenses patents to 
foreign manufacturers. A similar prohibi- 
tion and direction shall include technical 
information. 


[Relief with Respect to Jointly 
Owned Companies] 


We now come to the extent of the relief 
which is to be granted with respect to the 
jointly owned companies. We shall first 
consider CIL, Duperial Argentina and Duperial 
Brazil; then CSAE, and lastly CBC in con- 
junction with the relief required as to ICI 
and Remington. 


We have found that the jointly owned 
companies were either organized or acquired 
and used to accomplish the ends of an illegal 
agreement and understanding. 
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| Divestiture Necessary] 


Joint ownership of these various com- 
panies provides an ever present opportunity 
for further wrongdoing. We cannot guard 
against the use of most of these jointly 
owned companies solely by restrictive and 
injunctive provisions. Something more is 
required. These companies were organized 
as instrumentalities through which the de- 
fendants sought to divide world territories 
and thus restrain United States imports and 
exports. The inclination to continue this 
basic understanding notwithstanding judicial 
decree has been established. Opportunities 
for the fulfillment of this inclination must 
be removed by means designed to make the 
severance of these relations permanent and 
lasting. This cannot be accomplished by 
permitting the defendants to remain as part- 
ners in all these jointly-owned and jointly- 
operated enterprises. These companies, long 
in existence and well organized, have per- 
sonnel which for many years have been 
trained and accustomed to see that their 
organizations functioned, were operated, and 
their activities limited in accord with the 
understanding and agreement of their owners 
and stockholders. It is more than the 
extreme of optimism to expect that over- 
night this personnel, located in Canada and 
throughout South America, will abandon 
practices they have so long and faithfully 
followed. Invoking “the harsh remedy of 
divestiture’ (Timken Roller Bearing Co. v. 
United States, supra, p. 602) is made neces- 
sary not only to remove the opportunity and 
means to effect further restraints but to elimi- 
nate an incentive for the defendants not to 
compete. 


[Court's Jurisdiction] 


There is no substance to the contention 
that by directing divestiture of some of these 
companies we.are extending this court’s 
jurisdiction “beyond places over which the 
United States has sovereignty or has some 
measure of legislative control” (Foley Bros. 
v. Filardo, 336 U. S. 281, 285 (1949)). Such 
a direction would not be an attempt to 
impose the regulatory provisions of the 
Sherman Act on commercial activities of 
business enterprises organized and operat- 
ing under the laws of foreign countries. 
This court’s decree will not be directed to 
the jointly owned companies; they are not 
parties to this suit; they have not been 
served with process and this court, there- 
fore, has no jurisdiction over them. The 
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decree will contain directives which govern 
the actions and conduct only of the defend- 
ants; as to them, we have concluded juris- 
diction exists. We-are directing that these 
defendants take definite action to remove 
restraints of trade placed upon the com- 
merce of the United States. This done, not 
by reason of the fact that the Government 
has been able to “catch” the defendants 
and to bring them within the jurisdiction 
of the court, but because their concerted acts 
have, in part, been committed here and the 
result of their agreement has directly affected 
our trade and commerce. The provisions 
directing divestiture of joint companies are 
consonant with the Foley case, supra, and 
American Banana Co. v. United Fruit Co., 213 
U. S. 347-(1909). 

We are not restricted by the fact that 
what the joint companies may have done 
was or was not lawful in those countries 
wherein they are located. These actions, 
whether legal or not where committed, were 
had pursuant to an agreement unlawfully 
made and consummated in part by acts of 
the defendants within our jurisdiction. It 
would be an idle gesture merely to say, 
“stop this; and cease what you have for so 
many years been doing”; firmer measures 
must be applied. That these measures direct 
the defendants to do certain things the effect 
of which is felt or realized beyond our 
borders is immaterial. Equity has often 
required such steps to be taken; like remedies 
have frequently been applied in antitrust 
suits. 


[Nature of Wrongs Requires Divestiture] 


The Timken case presented the need for 
removal and eradication of restraints im- 
posed upon our foreign trade with respect 
to one product, anti-friction bearings, and 
only in the tapered bearing industry. It has 
been noted that 


_ “The Court’s refusal to grant divestiture 
in this case was apparently motivated by 
two major considerations. One was a 
feeling that a more liberal rule of reason 
should be applied to international trade 
arrangements under the Sherman Act, 
even though similar arrangements under 
similar circumstances in domestic com- 
merce might be deemed unreasonable. 
The second was that divestiture is a harsh 
remedy, and that it should not be employed 
if ‘effective’ alternatives are available.” 
(Dissolution, Divorcement, Divestiture, by 
Walter Adams, Indiana Law Journal, Vol. 
27, No. 1) 


\ 
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Whether we determine that the joint own- 
ership of these companies is unlawful by ad- 
judging them per se violations, or by applying 
the rule of reason to the restraints which 
followed their formation and operation, we 
arrive at the same conclusion as to the neces- 
sity for divestiture. Local companies formed 
to carry on local manufacturing seem to 
have been economically justified in some of 
the foreign countries in which the joint com- 
panies operated, particularly so with refer- 
ence to some products. We cannot say that 
this is so with reference to all products. As 
to some neither tariffs, quota restrictions, 
nor governmental restrictions on foreign 
exchange presented obstacles to importation 
into these foreign countries of these unique 
products for which there was special demand. 


But even if we were to find that govern- 
mental barriers were such as to foreclose 
some foreign markets to duPont, this would 
afford no justification either in law or in 
reason for duPont to have imposed restraints 
upon its foreign trade or to have associated 
itself with ICI in the formation of these 
companies throughout the world. We do 
not have here an instance where an industry 
recognized “that foreign markets consist of 
many legal and economic units” and deter- 
mined to “go after each through separate 
means” Timken, (supra 608). There was 
nothing separate about either the formation 
or the operation of these joint companies. 
Each in law functioned as a separate entity, 
but the management of all was controlled 
and directed to the accomplishment of the 
common end and purpose of the defendants. 


Although divestiture when applied to these 
large and substantial joint companies is a 
harsh s;emedy, its application is made neces- 
sary because of the continued and defiant 
purpose of the defendants to violate the 
antitrust laws. Persistent and continued 
violations, committed with full knowledge 
of their evil, may not be asserted as a de- 
fense to divestiture. The very magnitude 
of these investments and the extensive field 
of these operations served to increase the 
harm and damage done to our foreign trade; 
they now indicate the need for and make 
imperative the application of the divestiture 
remedy. 


[Timken Case Distingushed] 


The facts ‘found differ from those in the 
Timken case; here, we have found that the 
joint ownership of stock in these companies 
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was unlawful for they were born of iniquity. 
“Timken did not sit down with competitors 
and divide an existing market between them” 
(supra, p. 607); here, the defendants did 
just that. We do not read the Timken case 
as holding that as a matter of law, it is an 
abuse of discretion to order divestiture in 
a case involving an agreement to divide 
world territories where the defendants do 
not dominate American production or other 
American producers are exporting. We would 
not limit divestiture to those cases in which 
there is a domination of a domestic market or 
in which it is found necessary to fashion relief 
which will enable other American producers 
to enter foreign markets. Our purpose is 
to provide that duPont will be without re- 
straints to export in competition with ICI, 
that ICI will be without restraints to import 
into the United States in competition with 
duPont and that these foreign companies 
will be without restraints to export into the 
United States and import from it. 


[Divestiture Not Postponed] 


Postponement of divestiture would only 
be deferring action which is made inevitable 
by reason of the far-flung territories em- 
braced in the field of operations of these 
companies. Perhaps, if we were dealing 
with a single, jointly-owned company or 
with a group of such companies concerned 
with a single product, unsettled international 
economic conditions might dictate that an 
attempt be made by applying first only 
injunctive relief. But, after 40 years of con- 
tinued use of this means of restraint of 
trade, during which period there has been 
an increase in the number of these com- 
panies, and in territories covered by them, 
it appears just too much to hope for that 
the gentle remedy of injunctive relief will 
put an end to the abuses which have been 
wrought through these companies. 


In National Lead, the Supreme Court sum- 
marily affirmed the provisions of the final 
decree for divestiture of the interests of the 
foreign companies, quoting with approval 
the opinion of the District Court (p. 363): 


“‘Tn other words, the stock acquisi- 
tions were part and parcel of the terri- 
torial allocation agreements, and probably 
were a necessary element in the estab- 
lishment of the territorial arrangement.’ ” 


Here, probabilities have been found to have 
ripened into actualities; we have found that 
not only weré the jointly owned companies 
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recognized as necessary in the establish- 
ment of the territorial arrangements (Op. 
p. 119), but “(T)he history of each of these 
companies demonstrates the unlawful pur- 
pose with which they were organized... .” 
(p23) 


To permit joint ownership of the coin- 
panies to continue “would afford opportu- 
nity to perpetuate the effects of the restraints 
of trade’ (United States v. Paramount Pic- 
tures, supra 153), which we have found to 
exist. 


The problem presented by the joint com- 
panies is of enormous magnitude and re- 
quires us to deal with a complex industrial 
situation. It involves five corporations 
(which have a large number of subsidiaries), 
with assets of a present value of over 
$400,000,000. invested in many separate 
plants located in Canada and throughout 
South America and which manufacture or 
market a great variety and number ot prod- 
ucts. The situation has become complex and 
enormous by reason of the continued un- 
lawful acts of the defendants. 


While it is true that the joint companies 
have made substantial contributions to the 
industrialization of the countries in which 
they were formed, we find that greater 
progress in that direction might have been 
made absent the restraints which their 
stockholders placed upon them. We find 
that they did not serve in all instances to 
establish “footholds” in these foreign coun- 
tries for the advancement of trade and 
commerce with the United States. These 
“footholds” were established prior to the 
organization of the joint companies. The 
expansion and development of that trade 
might have been greater and more rapid 
without the restraint which accompanied 
their formation and which were observed 
in their operation. 

It is important to note that the manu- 
facturing facilities of the joint companies 
have not been equally developed. This is 
attributable in some measure to the state of 
advancement of the local economies of the 
territories within which they operate. 

* kK x 


[Defendants’ Objections to Divestiture] 


The defendants object that the net result 
of divestiture provisions with respect to 
jointly owned companies is that at no time 
or under any circumstances will ICI and 
duPont be permitted to have a joint interest 
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in a company devoted to manufacture abroad. 
When such company is organized with a 
purpose to impose unreasonable restraints 
upon our trade or its operation results in 
effecting these unreasonable restraints, this 
is precisely what we hold. 


As with patents, “the mere accumulation 
of (which), no matter how many, is not in 
and of itself illegal,” (Automatic Radio Co. 
v. Hazeltine [1950-1951 TRADE Cases { 62,634], 
339 U. S. 827, 834) (1950), so with foreign 
subsidiaries; the formation of a number ol 
them in foreign countries is not in and of 
itself illegal. The wrong arises from the 
formation of a number of these jointly 
owned companies, all in conjunction with 
the same potential competitor, with the pur- 
pose of dividing trade and commerce. 

The defendants urge that divestiture of 
the joint companies is not required by the 
needs of the situations we have found to 
exist. They advance decretal proposals 
which would divest the joint resale busi- 
nesses of the joint companies and would 
confine the defendants’ joint interests sub- 
stantially to local manufacture in the specific 
foreign markets. It is argued by the de- 
fendants that with these safeguards the 
divestiture of the joint interests in local 
manufacture is not necessary and that a 
decree so directing would be an abuse of 
discretion. Specifically, it is proposed by the 
defendants that only continuance of that 
portion of the business of the joint com- 
panies which deals with the re-selling of the 
products of ICI and duPont be enjoined. 


[No Other Effective Remedy Available] 


To justify divestiture of joint ownership 
in the foreign companies we must find that 
it is necessary because of the type of viola- 
tion committed and that there is no other 
adequate, less harsh but effective, remedy 
available. 


The jointly-owned companies were each, 
in turn, organized to be vehicles for the 
joint development of local markets in for- 
eign countries. Restraints were placed upon 
the commercial activities of these joint com- 
panies, and restrictions were placed upon 
their exports to the United States. They 
were designed as instruments through which 
the defendants were to conduct their export 
trade to the local markets served. Exports 
by duPont to that area from the United 
States were restricted to quota set by agree- 
ment. The joint companies served to divide 
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export trade to a territory which had previ- 
ously been recognized by the defendants as 
non-exclusive. The method of operation 
devised to regulate the exports to the local 
area was to funnel them through the joint 
companies. These exports fell into two 
groups—those utilized by the joint com- 
panies in their own manufacturing opera- 
tions, and those resold by the joint companies 
as a selling agency to others in the local 
market. The first group of exports was 
allotted among the joint owners; the appor- 
tionment was controlled by the joint com- 
mittees and accomplished by directions 
given to the local management. The agreed 
quota on the second group of exports was 
maintained by confining the resale function 
to the joint companies. 


[Joint Companies Not Within Court's 
Jurisdiction | 


Injunctive relief prohibiting these joint 
companies from continuing to function as 
reselling agents for their stockholders’ prod- 
ucts may not be granted, for the joint com- 
panies are not within our jurisdiction. 


[Prohibitions After Divestiture and 
Reorganization] 


As to future dealings with the joint com- 
panies, after divestiture or reorganization by 
severance into separate enterprises, ICI and 
duPont shall be enjoined from reselling any 
product through them or through any re- 
organized segment of them in which the 
other has an interest. The joint companies 
shall not be in a position to act at the same 
time as the distributor of the products of 
both ICI and duPont; they shall be con- 
tinued as the distributor only of the one 
defendant who may acquire it. Where ICI 
and duPont shall not be permitted, in the 
future, to employ the same distributors, the 
result will be to require them to sell in these 
territories themselves or through other 
agents or distributors. 


The judgment shall also enjoin ICI and 
duPont from asserting patents or rights 
with respect to technical information so as 
to prevent or limit exports of the joint com- 
panies or units of them to the United States. 

aes 


Under the alternatives we shall provide 
these joint companies may become the 
wholly-owned or controlled subsidiary of 
either ICI or duPont. In the event that any 
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of these joint companies be acquired or 
controlled by either of the defendants, it 
will be provided that the other shall not 
refer any order to the joint company, or 
use it as a distributor of its products. It is 
not our purpose to restrain the defendants 
from operating in a foreign market through 
a wholly-owned or controlled subsidiary; 
but the use of that subsidiary to impose 
agreed restraints upon the foreign com- 
merce of the United States must be pre- 
vented. We do not by so decreeing impose 
American policy in matters of concern local 
to a foreign sovereign. We do seek to con- 
trol and direct the actions of an American 
company and a foreign fellow conspirator 
over whom jurisdiction exists insofar as 
their actions violate American law and im- 
pose restraints upon our foreign commerce. 
When we do so, we are not unmindful that 
ICI is incorporated under the laws of Great 
Britain, that its principal office and its ac- 
tivities are there centered and that its opera- 
tions are dominated by British necessities. 
We do not presume to dictate the manner 
in which the affairs of ICI are to be con- 
ducted; whether the exports of ICI to the 
United States are to be continued to be 
restricted is to be determined by those who 
direct its affairs and by the British authori- 
ties. This observation is equally applicable 
to the joint companies organized under the 
laws of other foreign countries. The pro- 
visions of our decree recognize and are 
compatible with this limitation on our au- 
thority and jurisdiction. 


Although we shall permit, in the alterna- 
tive, either ICI or duPont to acquire the 
stock interest of the other in any of these 
jointly owned companies, the single owner- 
ship of these foreign companies will not 
operate as a continuance of the unlawful 
restraints. To be sure, if duPont thus ac- 
quires one company, the exports of duPont 
products to the local territory of that com- 
pany may be diminished particularly as to 
those products which it is found can be 
more profitably manufactured locally. But 
as to those products which can be more 
profitably manufactured here, the probabili- 
ties are that duPont exports will be in- 
creased. In any event, whether duPont’s 
exports to that local territory are thus in- 
creased or diminished is not of prime im- 
portance under our economic views as 
expressed in the antitrust laws. It is essential 
that these exports be no longer subjected 
to restraints imposed by agreements with 
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a. competitor as part.of a plan to allocate 
territories. 


[Resale Prices and Exclusive 
Distributorships]| 


There was no evidence presented to estab- 
lish price-fixing by the defendants save in 
respect of the resale of common products 
through the joint companies. We shall pro- 
vide’ for the abandonment of this practice, 
preserving to the defendants the right of 
fair trading under the provisions of the 
Miller-Tydings Act. We see no occasion 
for the inclusion in the judgment of a pro- 
vision prohibiting the granting by defend- 
ants of exclusive distributorships in the 
United States or abroad; sufficient safe- 
guards are created by forbidding such ex- 
clusive distributorships to be granted by 
one defendant to the other. 

ae 


[Exclusive Distributorships Not Illegal 
Per Se] 


The Government also seeks the inclusion 
in the decree of provisions affecting Rem- 
ington. It would enjoin Remington from 
maintaining legal exclusive distributing ar- 
rangements with any manufacturer or dis- 
tributor of sporting ammunition. Evidence 
was submitted and findings made only with 
respect to the exclusive distribution arrange- 
ments made by Remington with Orbea (Op. 
pp. 179-82), and CBC (Op. pp. 190-92). We 
have had no evidence that the selection of 
Remington’s other agents or distributors in 
foreign sales was had with a view to con- 
forming to the understanding which we 
have found to exist. Absent proof that the 
designation of an exclusive distributor was 
made to achieve an illegal end, such a com- 
mercial arrangement is not illegal per se 
(United. States v. Bausch and Lomb, 45 F. 
Supp. 387, (S..D. N. Y. 1942), aff'd. [1944- 
1945 Trape Cases. J 57,224], 321 U. S. 707 
1944)). There is no reason for enjoining 
Remington from granting exclusive distribu- 
torships to persons other than those named 
as defendants or conspirators, their agents 
or subsidiaries (Cf. United States v. Colgate 
& Co., 250 U. S. 300, 307 (1919) ; Timken v. 
United States, supra). 


It is a generally ‘recognized custom to 
grant exclusive sales agencies and distribu- 
torships in the sporting ammunition trade. 
The power of the court to interfere with or 
disrupt the lawful continuance and use of 
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this practice was considered in United States 
v. Bausch and Lomb Optical, 321 U. S. 707, 
where the Court said: 


“Congress has been liberal in enacting 
remedies to enforce the anti-monopoly 
statutes. But in no instance has it indi- 
cated an intention to interfere with ordi- 
nary commercial practices.” (p. 728) 


[Fair Trade Contracts Not Misused] 


The Government also asks that we enjoin 
Remington from entering into any agree- 
ment with a distributor to “fix or maintain 
prices or price ranges or other terms and 
conditions for sale or re-sale to be adhered 
to in any territory or market.” There was 
no proof of price-fixing agreements to which 
Remington was a party other than that be- 
tween Remington and ICI which concerned 
sales by Remington to CBC (Op. p. 191). 
The effect of the injunction which the Gov- 
ernment seeks would be to deprive Rem- 
ington of the benefit of the provisions of 
the Miller-Tydings Act and of the “Fair 
Trade Acts” of various states. Remington 
has a large number of resale price mainte- 
nance contracts with dealers and distribu- 
tors who are in no way involved in this 
suit. That these fair trade contracts do not 
violate antitrust law is clear; Schwegmann 
Bros. v. Calvert Distillers Corp. [1950-1951 
TRADE CASES { 62,823] (341 U. S. 384 
(1951)) did not place such contracts beyond 
the pale of the law. We find no justification 
for enjoining Remington from entering into 
agreements specifically made legal by state 
and federal law, when there has been no 
charge of and nothing to show an abuse. 
We do not have proof that fair trade con- 
tracts have been misused to accomplish a 
price-fixing conspiracy. There has been no 
evidence that price-fixing by Remington in 
these sales was the result of any concerted 
action between Remington and ICI. Like- 
wise, there has been no evidence to support 
a finding that exclusive distributorships or 
selling agencies have been established by 
Remington with a view to limiting or re- 
stricting competition with ICI in designated 
territories assigned to any distributor or 
selling agent other than those we have 
found to be conspirators. 

* OK Ok 


[Prohibttions Where Patents Have Expired] 


As to patents and technology, the need 
for injunctive relief affecting Remington is 
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quite different from that required with re- 
spect to ICI and duPont. The licensing of 
patents and the exchange of technical in- 
formation was limited to one product— 
sporting ammunition. The patents licensed 
by Remington to ICI were but two in num- 
ber; these have expired; no license has been 
granted to ICI by Remington since 1948. 
Only one license was granted by Remington 
to Duperial Argentina; this has also ex- 
pired. General injunctive provisions are re- 
quired which would prohibit Remington 
from reviving or renewing any of the pat- 
ents and processes agreements; from for- 
ever granting to or receiving from any of 
the defendants or co-conspirators any right 
to patents or technical information except 
on a non-exclusive, territorially unlimited basis 
with a fixed and stipulated royalty ; from grant- 
ing to or receiving from ICI for a period of 
five years from date of the judgment with- 
out prior permission of this court, any 
patent rights or technical information; and 
from forever using the licensing of its pat- 
ents or the exchange of its technical in- 
formation so as to restrict the import to, 
export or sale of sporting ammunition in 
any country or locality.’ We find no neces- 
sity for decreeing compulsory licensing of 
Remington patents or technology. 


Cited 1952 Trade Cases 
American Aerovap, Inc..v.. Cawthon 
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[Reltef with Respect to Individual 
Defendants] 


We have previously observed that’ “no 
proot has been presented as to the extent 
of the stock-holdings of any” of the in- 
dividual defendants, that they ‘committed 
no acts of personal wrong calling for cen- 
sure or condemnation,” that “their acts were 
not calculated to bring them direct personal 
gain” and that they acted only for and on 
behalf of conspiring corporations pursuant 
to and under the authority of their cor- 
porate board of directors.’ (Op. pp. 192-3). 
No additional evidence has been offered 
concerning the individuals. Nevertheless, 
the Government now asks. that they. be en- 
joined from owning or acquiring ICI stock 
or from holding any office in ICI or its 
affiliates. We see no necessity for the inclu- 
sion of such an injunction. (Cf. Hartford- 
Empire Co. v. United States, supra, 428.) It 
appears sufficient to direct the decree against 
these and other individuals, acting in their 
capacity as employees, agents and officers 
of the corporate defendants, and to retain 
jurisdiction over them for a period of five 
years so that if occasion arises appropriate 
remedies may be applied. 

Let a decree conforming with the fore- 
going be settled on notice within 20 days 
from date hereof. 


[] 67,283] American Aerovap, Inc. v. Fred Cawthon, et al. 
In the United States District Court for the Northern District of Texas, Dallas 
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Civil No. 4452. Dated March-18, 1952. 


Clayton Antitrust Act 
Patent Infringement Suit—Attempt To Increase Patent Monopoly—Lessees Required 


To Purchase Unpatented Product—Right to Recovery of Damages.—lIn a patent infringe- 
ment suit where it is found that one defendant infringed the patent, that other defendants 
were contributory infringers, and that the patentee sought to, and did, seek to increase its 
patent monopoly territory with its lessees by requiring such lessees to purchase an un- 
patented product from it, or from those recommended by it, the infringers are restrained 
and the patentee is denied the right of recovery of any damages. 


See the Clayton Act annotations, Vol. 1, J 2023.11. 
For the plaintiff: Morris Hirsch, New York, N. Y., and Bennett L. Woolley, 
Dallas; Dex. 


For the defendants: Claud A. Fishburn and Orville O. Gold, Kansas City, Mo., and 
Dan R. Rogers, Dallas, Tex. 


Court’s Opinion 
[Patent Infringement Suit] 


Atwe LL, District Judge [Jn full text ex- 
cept for omissions indicated by asterisks]: 


Plaintiff alleges the ownership of letters 
patent No. 2,541,637, issued February 13, 
1951, for, “Method of Vaporizing Lindane 
in Ventilated Rooms.” 
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Generally, the complainant alleges that 
defendant Cawthon is the infringer, and 
that the others are contributory infringers. 


The defendants deny generally, and, par- 
ticularly, infringement and contributory in- 
fringement. They plead various pamphiets 
and publications alleged to be anticipations, 
and that complainant’s patent lacks inven- 
tion, and is invalid. 

* OK % 


[Fundamentals in the Preparation of a 
Decree] 


Once again we turn our attention to 
fundamentals for guiding posts in the prep- 
aration of a decree. 

* OK Ox 

(b) In infringement cases, the burden 
rests on the plaintiff to establish infringe- 
ment, but the burden is on the defendant 
to demonstrate illegality of patent claims. 

* * Bs 

(h) Equitable remedies and _ restraints 
will not enlarge the monopoly of a patentee, 
if such patentee requires purchasers, or, li- 
censees to purchase the unpatented article, 
or, material, from such patentee. (Clayton 
Aict. Secu 315 W.aSs GarAaeSecutlL4)e 


A suit for infringement must be dis- 
missed when that is clearly proven. :Patent 
will not be thus stretched beyond its ex- 
press terms. Mercoid Corp. v. Mid-Continent 
Inv. Co. [1944-1945 Trape Cases 57,201], 
320 U. S. 661. This doctrine is not limited 
to a case of contributory infringement. It 
applies equally to a case of direct infringe- 


ment. Morton Salt Co. v. Suppiger, 314 
Wass 488 
Be kn 


[Plaintiff Owner of Patent] 


With these thoughts in mind, and bearing 
also in mind the foregoing patent funda- 
mentals, and exercising the privilege of 
passing upon the credibility of witnesses 
and the weight of their testimony, I find 
as facts, supplementing the facts as stipu- 
lated by the parties, that the plaintiff is the 
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owner and protector of the patent involved 
in this suit which is for the making and use 
of a microscopic vapor harmful to insects 
in a ventilated room, and not harmful to 
human beings, or, to food, or, to other in- 
animates. 

*x* * * 


[Defendants Infringed Patent] 


That the defendant Cawthon infringed 
plaintiff’s patent, and the other defendants 
are contributory infringers. 

That plaintiff’s invention is a commercial 
success. That plaintiff expended a large 
sum in laboratory research, and in the per- 
fection of what it is offering in its patent. 


[Plaintiff Sought To Increase Its Patent 
Monopoly] 


That the plaintiff sought to, and did, seek 
to increase its patent monopoly territory 
with its lessees for a time which required 
such lessees to purchase lindane from it, or, 
from those recommended by it. 


Conclusions of Law 
[Plaintiff Denied Recovery of Damages] 


The infringer Cawthon, and contributory 
infringers, must be restrained, and the 
plaintiff denied the right of recovery for 
any damages. Equity refusing to aid in 
the extension of its patent monopoly. 


[Cases Considered] 


Some interesting cases which have been 
considered, include, Minerals Separation v. 
Hyde, 242 U. S. 261, which related to im- 
provements in the concentration of ores by 
a process of oil flotation; Graver Tank & 
Mfg. Co. v. Linde Air Products Co., 339 
U. S. 605; Carbice Corp. v. American Patents 
Corp, 283) UieSs277 of thenciaimsielers: 
3, 7 and 8, are the ones relied on in this 
suit; Lakewood Engineering Co. v. Stein, 
8 F. (2d) 713; Harris v. Ladd, 34 F. (2d) 
761; Altoona Public Theatres v. American 
Tri-Ergon, 294 U. S. 477. 
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Cited 1952 Trade Cases 
Elgin Nat'l Watch Co. v. Bulova Watch Co. 


67,535 


[67,284] Elgin National Watch Company v. Bulova Watch Company. 
In the Supreme Court of New York County, New York. Special Term, Part III. 


127 N. Y. L. J. 2054. Dated May 22, 1952. 


Sherman Antitrust Act 


Suit for Royalties Under Patent Licensing Agreement—Defense—Restraint of Trade 
—Applicability of Rule of Estoppel—=In a suit for royalties allegedly due under a patent 
licensing agreement, the defense that the licensing agreement is in restraint of trade is 
not barred by the rule that a licensee is estopped from challenging the validity of a licensed 


patent. 


See the Sherman Act annotations, Vol. 1, ] 1660.240. 
For the plaintiff: Debevoise, Plimpton and McLean, New York, N. Y. 
For the defendant: Sanford H. Cohen, New York, N. Y. 


[Suit for Royalties Under Patent License] 


BoTEIN, Justice [In full text except for 
omissions indicated by asterisks]: This is a 
motion to strike out the fourth defense as 
insufficient. The complaint contains two 
causes of action. The first cause alleges 
that the parties in September, 1948, entered 
into a written agreement whereby plaintiff 
granted to defendant an unassignable, non- 
exclusive license, both under a pending 
application for a watch main spring and 
under any patents which might be issued 
on the invention covered by the application; 
that defendant agreed to pay minimum 
royalties in specified amounts; * * * 


The second cause of action is based on 
the same allegations, but seeks to recover 
only the $5,000 minimum royalty which be- 
came due on February 14, 1950. 


The fourth defense alleges that the agree- 
ment between the parties recited that plain- 
tiff was the owner of the application for a 
patent for a watch main spring and of all 
inventions and improvements described 
therein, and of all letters patent that might 
issue thereon; that plaintiff was manufac- 
turing the main spring and incorporating it 
in its watches; that plaintiff warranted that 
it was granting to defendant a license under 
the application and under any patents 
which might issue for the invention; * * * 
The fourth defense further asserts that the 
patent issued to plaintiff is void “for lack 
of invention” and on other grounds, and 
that by reason of the foregoing the defend- 
ant’s covenants are without consideration. 


Trade Regulation Reports 


[Doctrine of Estoppel Not Applicable Where 
Antitrust Violations Alleged] 


It is the settled law of this state that 
“a licensee is estopped from challenging the 
validity of a patent, until he has completely 
repudiated and renounced the licensing agree- 
ment” * * * The suggestion in Tams- 
Witmark Music Library, Inc. v. New Opera 
Co. (298 N. Y., 163, 173) that this rule is no 
longer in effect by reason of the decisions 
in Katzinger Co. v. Chicago Mfg. Co. [1946- 
1947 Trapve Cases ¥ 57,524] (329 U. S. 394) 
and MacGregor v. Westinghouse Co. [1946- 
1947, Trane Cases’ 57,525]. (329 U.S: 
403) has not been followed. Thus, in 
Automatic Radio Mfg. Co., Inc. v. Hazeltine 
Research, Inc. [1950-1951 Trape Cases 
J 62,634] (339 U. S., 827, the Supreme Court 
reaffirmed the general rule (p. 836) “that 
the licensee under a patent license agree- 
ment may not challenge the validity of the 
licensed patent in a suit for royalties due 
under the contract.” In Bucky v. Seho, 
supra, the Appellate Division in this de- 
partment declared that the cases of Katzinger 
Co. v. Chicago Manufacturing Company, 
supra, and MacGregor v. Westinghouse Com- 
pany, supra, have been construed as creating 
an exception to the general rule of estoppel 
only where the claim of invalidity asserted 
by the licensee is based upon violations of 
statutes, such as the Sherman Act aimed at 
restraints of trade. The court said (p. 547): 


“In such circumstances there may be a 
conflict between the public interest 
sought to be served by the Sherman Act 
and the doctrine of estoppel aforesaid. 


q 67,284 


67,536 


The latter is required to yield in favor 
of the public policy behind the antitrust 
laws.” : 


At the time of this decision the United 
States Supreme Court had not yet decided 
Automatic Radio Manufacturing Company, 
Inc. v. Hazeltine Research, Inc., supra, in 
which the Katzinger and MacGregor cases 
were distinguished on the same grounds.® 
The third defense, to which this motion 
is not addressed, does attack the validity 
of the agreement forming the basis of this 
suit on the ground that it is in restraint 


[] 67,285] 


Court Decisions 
U.S. v. Times-Picayune Publishing Co. 


Number 243—236 
(2) 6-19-52 


of trade for reasons therein alleged... The 
rule of estoppel does not bar that defense. 


[Motion Granted] 


The motion is granted with leave to serve 
an amended answer within twenty days 
fromm the service of a copy of this order, 
with notice of entry. In view of this dis- 
position it is unnecessary to consider the 
other contentions made by plaintiff. Order 
signed. 


United States v. The Times-Picayune Publishing Company, L. K. Nichol- 


son, John F. Tims, Jr., Aubrey F. Murray, and Donald W. Coleman, 
In the United States District Court for the Eastern District of Louisiana, New Orleans 


Division. 


Civil Action No. 2797. Dated May 27, 1952. 


Case No. 1041 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Contracts in Restraint of Trade—Tying Contracts—Monopoly Position of Newspaper 
in Exacting Contracts——A corporation, publishing a morning newspaper and an evening 
newspaper separate and distinct from each other and enjoying a monopoly position in the morning 
field, violates Section 1 of the Sherman Antitrust Act when it enters into general and 
classified advertising contracts which compel an advertiser in one of its newspapers to 
contract for an equal amount of space in its other newspaper at a unit rate. The contracts 
effect tying-in sales. Because of the dominant position which the morning paper, the tying 
product, occupies, the corporation is able to enforce the unit rate. The contracts are in 
restraint of trade and are unreasonable. 


See the Sherman Act annotations, Vol. 1, { 1220.501. 


Attempt To Monopolize—Tying Contracts—Exaction of Unit Rates—A corporation, 
publishing a morning newspaper and an evening newspaper and enjoying a monopoly 
position in the morning field, which entered into general and classified advertising con- 
tracts requiring an advertiser in one of its newspapers to contract for an equal amount of 
space in its other newspaper at a unit rate, by exacting such tnit rates attempts to 
monopolize that segment of the evening newspaper general and classified advertising field 
which was represented by those advertisers who also required morning newspaper space 
and who could not because of budgetary limitations or financial inability purchase space 
in a competing evening newspaper and the corporation’s evening newspaper. 


See the Sherman Act annotations, Vol. 1, § 1210.501. 


For the plaintiff: John N. McKay, United States Attorney, Eastern District of 
Louisiana, New Orleans, La. 


For the defendants: Phelps, Dunbar, Marks and Claverie, New Orleans, La. 
[Allege Newspaper Violated Sherman Act] 


CHRISTENBERRY, District Judge [In full 


the New Orleans States (evening), and the 
Times-Picayune and States (Sunday), L. J. 


text]: This is an action filed by the United 
States under Section 4 of the Sherman Act, 
against the Times-Picayune Publishing 
Company, a Louisiana Corporation, ‘which 
publishes the Times-Picayune (morning), 
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Nicholson, its President, John F. Tims, its 
Vice-President and General Manager, 
Aubrey F,. Murray, its Advertising Direc- 
tor, and Donald W. Coleman, its Circula- 
tion Manager. 
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The complaint alleges that (a) the de- 
fendant corporation has entered into and is 
a party to contracts with advertisers in un- 
reasonable restraint of trade in newspapers, 
news, advertising, supplies, and nationally 
advertised products, in violation of Section 
1 of the Act; (b) all of the defendants are 
combining and conspiring in unreasonable 
restraint of the aforesaid trade also in violation 
of Section 1 of the Act; and (c) all of the 
defendants are combining and conspiring 
to monopolize, and are attempting to mo- 
nopolize, the dissemination of news and 
advertising through newspaper channels, 
in violation of Section 2 of the Act. 


The complaint seeks equitable relief to 
prevent the defendants from continuing to 
atilize the allegedly unlawful advertising 
contracts, and from engaging in other prac- 
tices alleged to be restraining the trade of 
their only newspaper competitor in New 
Orleans, and preventing advertisers from 
freely selecting a medium for their evening 
newspaper advertising in New Orleans. 


The answer of the defendants admitted 
some of the allegations of fact, but denied 
that any violations of law had been com- 
mitted. 


[Charges Urged by Government] 


Although the Government undertook to 
support all of the charges, in its brief filed 
at the close of the trial the Government 
urged only the charges that the defendants 
have contracted in restraint of trade, and 
have attempted to monopolize trade in vio- 
lation of Sections 1 and 2 of the Sherman 
Act. The allegations that defendants con- 
spired among themselves in violation of 
Sections 1 and 2 of the Act were not urged, 
and must be considered as having been 
abandoned. 


[The Defendant and Its Competitor] 


The Times-Picayune Publishing Company 
has published in New Orleans continuously 
since prior to 1933, a morning and Sunday 
newspaper (known in the morning as the 
Times-Picayune, and on Sunday since 1933 
as the Times-Picayune-States), which is in 
general circulation in the city of New 
Orleans and elsewhere in the State of 
Louisiana, and in other states of the United 
States. 
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During the period from July, 1941, until 
March, 1950, the Company published and 
distributed and sold the only Sunday news- 
paper published in New Orleans. 


The States was formerly published as an 
evening newspaper by the Daily States 
Publishing Company, Ltd. On July 17, 
1933, the Times-Picayune Publishing Com- 
pany purchased from the Daily States Pub- 
lishing Company, Ltd., the name, good will, 
and circulation of the newspaper known as 
the New Orleans States, its contracts with 
advertisers, and also its contracts and rights 
to be furnished news, features and comics. 
The contract of purchase provided that the 
vendors would not engage in the newspaper 
publishing business in the New Orleans 
area for a period of ten years thereafter; 
that the vendors would not for a period of 
nine months thereafter sell any part of their 
machinery or equipment to any purchaser 
located in the New Orleans area, and that 
in any sale of any part of the machinery or 
equipment to any person, there should be 
included an agreement on the part of said 
purchaser that the machinery or equipment 
would not be used by it or its assigns in 
the New Orleans area within nine months 
from the date of the contract; and that the 
vendors for a period of nine months would 
not sell any part of the machinery or equip- 
ment without first offering it to the defend- 
ant corporation. Since said purchase, the 
Company has published the States as an 
evening newspaper of general circulation 
in New Orleans and elsewhere in the State 
of Louisiana, and in other states of the 
United States. 

The New Orleans Item is a newspaper of 
general circulation published in the evening, 
Monday through Friday, with a Sunday 
edition which comes out on Saturday. The 
New Orleans Item competes with the news- 
papers published by the Times-Picayune 
Publishing Company. It is published in 
New Orleans, and has a circulation in New 
Orleans and elsewhere in the State of 
Louisiana and in other states of the United 
States. 

The Times-Picayune, States and Item 
are the only significant media of news, ad- 
vertising and other information dissemi- 
nated regularly for residents of New Orleans 
through publication and circulation of news- 
papers. 
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THE TIMES-PICAYUNE AND THE 
STATES ARE SEPARATE NEWS- 
PAPERS 


The defendants asserted in their answer, 
and contended throughout the trial, that 
the Times-Picayune, the States, and the 
Times-Picayune-States are editions of a 
single newspaper published by The Times- 
Picayune Publishing Company. However, 
the evidence establishes beyond question 
that the defendant corporation publishes 
two separate and distinct newspapers, con- 
sisting of the Times-Picayune, morning and 
Sunday, the Sunday edition being called 
“The Times-Picayune-States”, and the 
States, evening. These newspapers are 
separate and distinct and have always been 
considered so by defendants. They reach 
separate groups of readers; are produced at 
least in part by separate organizations; and 
have separate news and feature content. 
Although the editorial policy is identical, 
the editorial content is different. The two 
newspapers have an entirely different and 
distinctive make-up and appearance. 


On three occasions in 1949 the manager 
of general advertising for the Company, 
Mr. Roland Ladreyt, wrote to national ad- 
vertisers stating that “entirely separate or- 
ganizations” “produced” the Times-Picayune 
and the States. In two of these letters he 
pointed out that the Times-Picayune and 
the States each has its own complete staff, 
including editor, managing editor, city edi- 
tor, reporters, and photographers; that 
there is actually competition in the respec- 
tive departments for “breaking first with 
outstanding events’; that the circulation 
departments are on a competitive basis; and 
that the retail advertising staffs are separate. 
He stated further the make-up of the 
States and the Times-Picayune is as different 
as the New York Times and the New York 
Journal American, and also that more than 
35,000 families in New Orleans subscribe 
to the New Orleans States which did not 
have the Times-Picayune week-day de- 
livered to their homes. All of the repre- 
sentations made by the manager of general 
advertising in these letters are borne out by 
the evidence, including the testimony of the 
defendant Tims, and that of Mr. George 
Healy, Vice-President of the defendant 
corporation, and Managing Editor of the 
Times-Picayune. 


{| 67,285 


Court Decisions 
U.S. v. Times-Picayune Publishing Co. 


Number 242—138 
6-5-52 


The Times-Picayune and States contain 


different features, syndicated columns, edi- - 


torial cartoons, comics, and news. Separate 
contracts with the Associated Press and 
feature syndicates were signed by the 
defendant corporation for the Times-Picayune, 
and for the States. In each of those con- 
tracts which concerned the States that pub- 
lication was referred to as “a newspaper”. 


The audits of the Company’s books and 
records for the years 1947 to 1949, pre- 
pared by Haskins and Sells, Certified Pub- 
lic Accountants, show an allocation of 
revenues and expenses as between the 
Times-Picayune and the States, and these 
allocations were accepted by the accounting 
firm as they appeared on the books and 
records of the Company. 


The statements rendered by the Com- 
pany for advertising and the letterheads of 
the Company refer to the Times-Picayune 
as being issued “every morning and Sun- 
day”, and the States as being “issued every 
evening except Sunday”. 

The defendant corporation, over the 
notarized signatures of defendants Tims 
and Coleman, submits to the Audit Bureau 
of Circulation separate statements for the 
Times-Picayune, morning and Sunday, and 
the States, evening. 

In testifying before the War Production 
Board in 1944, the Defendant Tims stated 
that when the Company bought the New 
Orleans States in 1933, it elected to keep 
it as a separate newspaper. 


In the Times-Picayune of January 25, 
1937, there appeared an historical account 
of the defendant corporation’s operations, 
and in referring to the States the account 
stated: 


“In 1933 the Times-Picayune Publish- 
ing Company bought the New Orleans 
States. The Sunday States was merged 
with the Times Picayune. The week-day 
States continued its separate existence.” 


In an announcement in the Times-Picay- 
une of July 18, 1933, the former owner of 
the States stated, 


“Under the terms of the sale, the New 
Orleans States will continue to be pub- 
lished as a six-day newspaper in the 
afternoon field.” 
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THE TIMES-PICAYUNE’S DOMI- 
NANCE IN NEW ORLEANS 
AND IN THE NEW 
ORLEANS TRADING 
TERRITORY 


That the Times-Picayune is the dominant 
newspaper of New Orleans and its trading 
territory, there can be no doubt. It is the 
only morning newspaper of general daily 
circulation published in New Orleans, and 
there are no other daily morning news- 
papers circulated in New Orleans which 
compete with it for lccal and national ad- 
vertising in the morning field. In each of 
the years 1949 and 1950 its circulation was 
equal to the combined circulation of, both 
the States and the Item. For at least 
twenty years the Times-Picayune has been 
the largest newspaper in New Orleans in 
circulaticn, advertising lineage, and number 
of pages published. 

The Company has asserted, quite justi- 
fiably, that “The Times-Picayune is the 
dominant newspaper of New Orleans and 
its trading territory.” 

The Manager of General Advertising for 
the defendant corporation, in 1949, wrote 
that the Times-Picayune is “the back-bone 
of any advertising effort” in the New Or- 
leans market. That statement is doubtless 
true. 

Enjoying as it does a monopoly position 
in the morning field, and an enormous 
advantage in circulation, advertising lineage 
and number of printed pages, newspaper 
advertisers who desire to cover the New 
Orleans market must, of necessity, use the 
Times-Picayune as a medium for their ad- 
vertising. 


DEFENDANT'S ADVERTISING 
CONTRACTS 


Advertising in New Orleans newspapers 
is commonly divided into three principal 
categories, namely: classified, general, 
sometimes called national, and local display, 
sometimes called retail. 


CLASSIFIED ADVERTISING 


The defendant corporation at all times 
since March, 1935, has required advertisers 
using classified advertisements to agree to 
purchase, and to purchase, such advertise- 
ments in the Times-Picayune and the 
States, as a unit, at combination rates, and 
has refused to sell such advertising in the 
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morning or evening newspapers separately, 
except for what is known as “over the 
river” classified advertising. The “over the 
river” classified advertising represents such 
a very small part of the total classified as 
to be relatively unimportant. 


There seems to be no doubt but that the 
purpose of the unit rate on classified adver- 
tising is to increase the lineage of such 
advertising in the States, and certainly that 
has been its effect. In 1934, that is to say, 
one year prior to the adoption of the unit 
rate on classified advertising, and while the 
States was under the ownership of the 
defendant corporation, the States carried 
less than one-half the number of lines of 
such advertising carried by the ‘Times- 
Picayune. By 1936, after one year of the 
unit rule, the classified lineage of the States 
had risen to a par with that of the Times- 
Picayune. This was inevitable, since in or- 
der to obtain lineage in the Times-Picayune 
it was necessary for a classified advertiser 
to take a similar amount of lineage in the 
States. During the ensuing fifteen years, up 
to and including 1950, the spread between 
the lineage in each of the two newspapers, 
and that of the Item, steadily increased. 
As a matter of fact, during the years 1946 
through 1950, because of the “over-the- 
river” classified advertising, which adver- 
tising was carried only by the States, the 
States carried more classified advertising 
lineage than did the Times-Picayune. 

In 1950, classified advertising lineage 
carried by the Times-Picayune and by the 
States approximated four and one-half mil- 
lion lines each, or more than double the 
lines carried by the Item. In 1934 the States 
carried 35% of the classified advertising 
lineage in the evening field. By 1950 it 
carried 68% of such lineage. It is only 
reasonable to attribute at least a major por- 
tion of this increase to the compulsory rate. 

A number of classified advertisers testi- 
fied that the Times-Picayune is their first 
selection as an advertising medium in New 
Orleans. Four of them testified that the 
Item is their second choice. Three such 
advertisers testified that budget limitations 
require them to place only a limited amount 
of advertising in newspapers in New Or- 
leans. Two testified that they would place 
advertising lineage in the Item if the unit 
rule were not in effect. There was evidence 
that at least three advertisers increased 
their advertising lineage in the States, or 
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added the States to. their schedule involun- 
tarily, as a result of the unit rule. The unit 
rule is ‘not followed with respect to local 
display advertisers, and the explanation was 
made by the Manager of General Adver- 
tising of the Company, that it would be an 
imposition on retail advertisers to have a 
unit rate for them, “because the retail ad- 
vertisers gear their advertising to produce 
immediate over-the-counter results, and an 
advertiser * * * may be sold out by 11 
o’clock in the morning.’ It is proper to 
mention here that many retailers use classi- 
fied advertising, and why it would be an 
imposition to exact a unit rate for local dis- 
play advertising, and is not for classified, 
was not explained. It seems clear beyond 
question that many classified advertisers 
are required to purchase what they do not 
want, namely, space in the States. 


GENERAL ADVERTISING 


From 1933 to 1940, generai advertisers 
were afforded an opportunity to purchase 
advertising space in the Times-Picayune 
and the States separately, but were given 
the benefit of an optional combination rate 
for advertisements carried in both papers, 
the combination rate being lower than the 
sum of the individual rates for each news- 
paper. 

The unit rate for national advertising was 
first adopted by the defendant corporation 
on June 1, 1940. It was optional and con- 
tinued in effect, with some changes in de- 
tails, for ten years. Under this arrangement, 
the Company required advertisers, in order 
to obtain a reduced rate on general adver- 
tising in excess of 10,000 lines in its daily 
papers, to contract to purchase, and to 
purchase, such advertisements in excess of 
10,000 lines in a combination of the Times- 
Picayune and the States. 


The defendant corporation issued a new 
general rate card effective February 1, 1950, 
requiring general advertisers to contract to 
purchase general advertising in the Times- 
Picayune (daily only), and in the States 
(daily only), as a unit at combination rates, 
and refusing to sell such advertising in each 
newspaper separately. 

At that time, profits in the Times-Picay- 
une, before general and administrative ex- 
penses, were increasing while those in the 
States were decreasing. 


The purpose of the defendants in adopt- 
ing the unit rate on all general advertising 
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is illustrated by.a memorandum: prepared 
by the national advertising representative 
of the defendant corporation, -V.. J. Kelley, 
and sent by him to: his various branch 
offices. This memorandum was written on 
November 26, 1949, after Kelley had at- 
tended conferences with representatives of 
the defendant corporation, including defend- 
ants Nicholson and Tims, at which the 
adoption of the unit rate was agreed upon. 
Copies of the memorandum were sent to 
Mr. Tims and to Mr. Ladreyt. In his 
memorandum, after stressing the favorable 
position occupied by the Times-Picayune 
and the States, with respect to circulation 
coverage of the New Orleans market, Mr. 
Kelley stated: 


“We anticipate that a relatively few 
accounts which have formerly used the 
Times-Picayune exclusively or the other 
evening paper in conjunction, may en- 
deavor to prevent the ‘old order changeth’. 
In those cases be firm. The policy has 
beentsets = 


and further: 


“Last, but not least, this single unit 
plan ought to eliminate to a great extent 
the deleterious selling on the part of our 
evening contemporary, which, in the long 
run, is not to the best interests of the 
manufacturer.” 


During his testimony, in reply to a ques- 
tion, Mr. Kelley stated that it was true in a 
number of cases that the advertising agen- 
cies favored the compulsory or unit rate, 
because once an agency had made its selec- 
tion or its recommendation of media to the 
advertiser, the agency could resist any 
pressure brought to make a change in media 
by pointing to the unit rate as making such 
change impossible. 

The unit rate on general advertising re- 
sulted in an increase of more than 30% in 
1950 over 1949 in such lineage in the States. 
Some accounts which had used the Times- 
Picayune exclusively, or some other paper in 
conjunction therewith, objected to the impo- 
sition of the forced combination. Seventeen 
national advertisers or advertising agents 
testified at the trial concerning the effect 
on their advertising of the unit rate. Na- 
tional advertising expenditures are budgeted, 
and only a limited amount is placed in 
newspapers in any one city. A great num- 
ber of advertisers use only one morning 
and one afternoon newspaper, and some 
advertisers completely abandoned use of 


Copyright 1952, Commerce Clearing House, Inc. 


Number 242—141 
6-5-52 


the daily Item, while others reduced their 
lineage in that newspaper, as a result of 
the forced unit rate on general advertising. 
Some advertisers increased their general 
advertising lineage in the States, or added 
the States to their schedule involuntarily 
as a result of the unit rate. 


During the four years preceding the 
introduction of the unit rate the Times- 
Picayune carried in excess of 50% more 
general display advertising than the States 
or the Item. Following the establishment 
of the forced unit rate, general display line- 
age carried by the States rose sharply. 
Within several months, after unexpired 
contracts had been completed, the lineage 
of the States equalled that of the Times- 
Picayune. In the meantime, such lineage 
in the Item showed a slight gain. It is 
impossible, of course, to state with any 
degree of precision what portion of the 
increased lineage enjoyed by the States 
would have gone to the Item but for the 
forced unit rate. However, it is clear that 
some general advertisers bought space in 
the States which they would not have 
purchased in either afternoon paper, while 
others bought space in the States which 
they would have purchased in the Item 
absent the forced unit rate. It is clear, too, 
that the States secured a commanding lead 
over the Item in the general display field 
after it had the advantage of the unit rate, 
and not until then. 


LOCAL DISPLAY ADVERTISING 


Since 1935, the defendant corporation in 
connection with contracts for display ad- 
vertising has provided that any advertiser 
contracting for lineage in the Times-Picay- 
une would be billed for any advertising in 
the States during the period of the contract, 
at the States rates, but based upon the line- 
age contracted for in the Times-Picayune. 
From 1938 to 1946 the defendant corpo- 
ration offered retail advertisers a reduction 
of one cent a line on all advertising carried 
in both the Times-Picayune and the States, 
provided the identical copy was placed in 
each newspaper. In 1946, the one cent re- 
duction was abandoned, but the offer of a 
reduced rate to States advertisers, based 
upon the amount of lineage contracted for 
in the Times-Picayune, was continued. The 
effect of these inducements doubtless was 
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to draw some advertising from the Item 
to the States. 


NEWS VENDORS 


The Item Company, in November 1949, 
announced plans to begin again publication 
of a Sunday newspaper, its Sunday edition 
having been suspended in 1941. Publishing, 
as they did at that time, the only Sunday 
newspaper in New Orleans, it goes without 
saying that this announcement caused con- 
cern to the defendants. It is in evidence 
that defendant corporation’s Manager of 
General Advertising wrote a letter in Janu- 
ary, 1950, in which he stated: 


“In our opinion, there is no necessity 
for another Sunday paper in New Or- 
leans, and the plan of the Item to enter 
the Sunday field beginning March 5th is 
not economic from the standpoint of the 
reader and the advertiser, and we con- 
sider their doing so an infringement on a 
franchise which we believe belongs to us.” 


The Government contended that defend- 
ants sought to hinder the Item in distribut- 
ing its Sunday newspapers by warning the 
defendant corporation’s news vendors that 
if they handled the Sunday Item they would 
not be permitted to handle the evening 
States. Defendants, on the other hand, as- 
serted that certain vendors who sold both 
the States and the Item had not been ac- 
cording to the former fair and equal treat- 
ment in sales and distribution, and that 
such vendors had been given the alterna- 
tives of according both newspapers the same 
treatment or ceasing the sale of one or the 
other. I think the evidence bears out de- 
fendants. The so-called Sunday edition of 
the Item can scarcely be termed a Sunday 
newspaper. It is true that it contains comics 
and feature sections which do not appear 
in the week-day editions. The Item pub- 
lishes no Saturday edition under that name, 
but the Sunday edition is printed from 
approximately 9 o’clock A. M. to 4 o’clock 
P. M., each Saturday, and bears the date- 
line of the succeeding Sunday. Only on 
rare occasions are special editions contain- 
ing late Saturday afternoon news put out. 
Thus, the Item appears on the newsstands 
on Saturdays, along with the States, and 
is in competition with the States all day 
Saturday, until late afternoon or early eve- 
ning, when the first edition of the Times- 
Picayune appears. The defendants were 
entirely within their rights in requiring a 
choice of the offered alternatives. 
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THE CONTENTION OF THE GOVERN- 
MENT THAT THE DEFENDANTS 
OPERATED THE EVENING 
STA EES AT. A LOSS 


Considerable evidence was offered by the 
Government in an effort to establish that 
the defendants maintained a rate structure 
which, considered as a whole, resulted in 
the operation of the evening States at a 
loss. The defendant corporation’s net profit 
from its operations during 1948 and 1949 
averaged more than $2,000,000.00, but the 
Government contended that during this 
period and into 1950 the States was oper- 
ating at a loss. The Company’s records 
carried a break-down of revenues and 
expenses as between the Times-Picayune, 
morning and Sunday, as a unit, and the 
States as a unit. Allocations were made of 
revenues, advertising and circulation, as 
between the two papers. Allocations were 
also made of most of the expense items. 
The Government contended, however, that 
in certain departments expenses were only 
partially allocated, or not allocated at all. 
On the books of the corporation, the States 
showed substantial profits for the years 
1947 through 1950. It is conceded by de- 
fendants that the defendant corporation 
solely for the convenience of its manage- 
ment made allocations as between the two 
newspapers on an arbitrary basis of “80-20,” 
80% of the expenses being allocated to the 
Times-Picayune, morning and Sunday, and 
20% to the States, evening. 


In reports to the management of the 
defendant corporation, its auditing firm, 
Haskins and Sells, referred to the method 
of allocating expenses followed by the de- 
fendant corporation, and suggested that if 
it were desired that the Company’s records 
reflect separately the net income of the 
Times-Picayune and the New Orleans 
States, consideration be given by the man- 
agement to the advisability of a study to 
determine the basis of proper allocation of 
all operating expenses. The resident part- 
ner of Haskins and Sells testified, however, 
that his firm had no reason to believe that 
any basis of allocation resulting from such 
a study would disclose that the States was 
operating at a loss. 


The Government’s chief complaint was 
that certain expense items were not allo- 
cated as between the defendant corpora- 
tion’s two newspapers, but were charged 
to the corporation generally. The evidence 
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shows that not only did the corporation 
not allocate certain expenses but that in 
determining profits the Company did not 
allocate many items of general income, such 
as interest on investments, dividends on 
stock, profits from sale of capital assets, 
etc. The management was Satisfied with 
the method of allocation employed, and was 
interested in the net result of the defendant 
corporation’s operations. I find nothing in 
the evidence which would indicate, much 
less establish, that the States at any time 
was operated at a loss. 


Ned eAVIKE AMINE Oy “ANAS 
SHERMAN ACT 


[General and Classified Advertising Contracts 
Effect Tying-In Sales | 


I am convinced that the defendants, ex- 
cept defendant, Donald W. Coleman, who 
had no connection with the adoption or 
enforcement of the unit rule, have violated 
Section 1 of the Sherman Act, Publishing, 
as it does, two separate and distinct news- 
papers, the defendant corporation’s general 
and classified advertising contracts which 
compel an advertiser in one of its news- 
papers to contract for an equal amount of 
space in its other newspaper, effect tying-in 
sales. With respect to such sales, the Su- 
preme Court in Standard Oil Company 
(Calif.) v. United States [1948-1949 TrRapE 
CASES { 62,432], 337 U. S. 293, 305-6 (1949), 
said: 

“Tying agreements serve hardly any 
purpose beyond the suppression of com- 
petition * * 9 *, Ini the usual ‘case only 
the prospect of reducing competition 
would persuade a seller to adopt such a 
contract and only his control of the sup- 
ply of the tying device, whether conferred 
by patent monopoly or otherwise ob- 
tained, could induce a buyer to enter one. 
See Miller, Unfair Competition, 199 et 
seq. (1941); Note, 49 Col. L. Rev. 241, 
246 (1949). The existence of market 
control of the tying device, therefore, 
affords a strong foundation for the pre- 
sumption that it has been or probably 
will be used to limit competition in the 
tied product also.” 


[Defendant's Monopoly Position] 


The corporation is able to enforce the unit 
rate only because of the dominant position 
which the Times-Picayune, the tying prod- 
uct, occupies in New Orleans and in the 
New Orleans trading area. The Times- 
Picayune, because of its monopoly posi- 
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tion, has been able to force buyers of 
advertising space to purchase what they do 
not want, space in the States, in order to 
obtain what they require, space in the 
Times-Picayune. The very fact that the 
defendant corporation was able successfully 
to impose the unit rate on general and clas- 
sified advertising tends to prove the mo- 
nopoly position which the Times-Picayune 
enjoys. In the case of United States v. 
Pullman Company, 50 F. Supp., 123, 132, in 
speaking of certain practices of the defend- 
ant, the court said: 


“They do tend to show that a concern 
which is able to impose such conditions 
has a monopolistic control of its market, 
and that whatever concession its cus- 
tomers obtain becomes a matter of grace 
from the monopolist and not from the 
pressure of free competition.” 


It is doubtless true as defendants con- 
tended that one reason for the establish- 
ment of the unit rate was to increase the 
revenue of the defendant corporation. How- 
ever, it is apparent from the record that it 
was also the intention of the defendants, 
except the defendant Coleman, to restrain 
general and classified advertisers from mak- 
ing untrammelled choice between the after- 
noon newspapers in purchasing advertising 
space, and also to substantially diminish the 
competitive vigor of the Item, the States’ 
only competitor in the afternoon field. As 
one defendant put it, one purpose of the 
rate was to “attempt to slow the Item down.” 

Section 1 of the Sherman Act condemns 
contracts in restraint of trade, as well as 
combinations and conspiracies. Restraint 
of trade, as that term is used in Section 1 
of the Act, includes restraint of competition. 
In Paramount Famous Corporation v. United 
States, 282 U. S. 30, 43 (1930), the Court 
said: 

“Congress has so legislated ‘as to pre- 
vent resort to practices which unduly 
restrain competition, or unduly obstruct 
the free flow of such commerce, and private 
choice of means must yield to the na- 
tional authority thus exerted. Eastern 
States Lumber Assn. v. United States, supra 
(234 U. S. 600 (1912) 613).” 


[Contracts Restrain Trade} 


Contracts or combinations which fore- 
close competitors from a_ substantial 
market or from a substantial part of a mar- 
ket restrain trade within the meaning of the 
Sherman Act. The Sherman Act condemns 


Trade Regulation Reports 


Cited 1952 Trade Cases 
v. Times-Picayune Publishing Co. 


67,543 


In United States v. General 
IZ Ge 2dr 9376 408 
denied 314 U. S. 


the competitors. 
Motors Corporation, 
(GaiC WAY 7541941), certs 
618, 1941, the court said: 


‘k %* > the theory in back of the Sher- 
man law is to protect the free movement 
of goods in interstate commerce against un- 
reasonable restraints, to assure open in- 
terstate markets where traders may freely 
negotiate sales, and to preserve the nor- 
mal competitive forces which otherwise 
might operate in these markets.” 


The defendants contended that the estab- 
lishment of the unit rate on classified and 
general advertising was a customary and 
legitimate method of increasing the de- 
fendant corporation’s revenue, They con- 
tended that any restraint which may have 
resulted was that which normally and in- 
evitably occurs whenever one competitor 
takes business from another, and that con- 
sequently the restraint, if any, was not 
unreasonable within the intendment of the 
Statute. 


With respect to ascertaining the standard 
by which it is to be determined what re- 
straints are reasonable and what are un- 
reasonable, the Court in United States v. 
Trenton Potteries, 273 U. S. 392, 397 (1927), 


said: 


“Reasonableness is not a concept of 
definite and unchanging content. Its 
meaning necessarily varies in the different 
fields of the law, because it is used as a 
convenient summary of the dominant con- 
siderations which control in the applica- 
tion of legal doctrines. Our view of what 
is a reasonable restraint of commerce is 
controlled by the recognized purpose of 
the Sherman Law itself. Whether this 
type of restraint is reasonable or not 
must be judged in part at least in the 
light of its effect on competition, for 
whatever difference of opinion there may 
be among economists as to the social and 
economic desirability of an unrestrained 
competitive system, it cannot be doubted 
that the Sherman Law and the judicial 
decisions interpreting it are based upon 
the assumption that the public interest 
is best protected from the evils of mo- 
nopoly and price control by the main- 
tenance of competition.” 


Thus it will be seen that the effect of the 
restraint on competition is the important 
question in determining reasonableness. For 
the restraint to be unreasonable it is not 
necessary that it eliminate all or substan- 
tially all competition. If this were not true, 
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only total monopolization would be unlaw- 
ful under the Act. 


The evidence discloses that a substantial 
portion of the market is restrained by the 
unit rule. It was shown that defendant cor- 
poration’s general advertising contracts af- 
fect 58% of all general advertisers in the 
New Orleans market. This includes those 
general advertisers who in 1949 used the 
morning and one of the two evening news- 
papers (33.4%), the Times-Picayune (22.7%), 
and the States only (2%). Breaking the 
figures down further, it is found that 23.7% 
used the Times-Picayune and the States in 
1949. Although these advertisers selected 
the Times-Picayune and the States volun- 
tarily before the adoption of the unit rate, 
they should be included in ascertaining the 
effect of the rate, for the reason that al- 
though in the past they may have used 
both the Times-Picayune and the States, 
it does not necessarily follow that they will 
continue to prefer the States over the Item. 
But even disregarding this 23.7% of ad- 
vertisers, there would still remain approxi- 
mately 35% of all advertising accounts in 
1949 in New Orleans newspapers which 
were affected by the adoption of the unit 
rate on general advertising. This can 
hardly be termed insubstantial. 


I think it clear that the Supreme Court 
has not limited its condemnation of tying 
clauses. to sales tying an unpatented to a 
patented product. In the Standard Oil case, 
supra, it will be noted that the court stated: 


at *- * in’ the usual’ case only: the 
prospect of reducing competition would 
persuade a seller to adopt such a con- 
tract, and only his control of the supply 
of the tying device, whether conferred by 
patent monopoly or otherwise obtained 
could induce a buyer to enter one’ (Italics 
supplied). 

In the case of United States v. Griffith 
[1948-1949 Trape Cases {[ 62,246], 334 U. S. 
100, 107 (1948), a case which did not in- 
volve patents or copyrights, the Court said: 


“A man with a monopoly of theatres in 
any one town commands the entrance 
for all films into that area. If he uses 
that strategic position to acquire exclu- 
sive privileges in a city where he has 
competitors, he is employing his mo- 
nopoly power as a trade weapon against 
his competitors.” 


It is thoroughly settled that the busi- 
nesses of the defendant corporation and its 
competitor form a part of interstate com- 
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‘merce. In Lorain Journal Co. v. United 
States [1950-1951 Trape Cases { 62,957], 72 
S. Ct. 181, 185, the Court said: 


“There can be little doubt today that 
the immediate dissemination of news 
gathered from throughout the nation or 
the world by agencies specially organ- 
ized for that purpose is a part of inter- 
state commerce. Associated Press wv. 
lOiuaiath Sines, SAS We Se 1 Ae @5-S, Ce 
1416, 1421, 89 L. Ed. 2013; Associated 
Press v. National Labor Relations Board, 
3018 UN S103)571S7 Eta 050" SIL we dneo3: 
The same is true of national advertising 
originating throughout the nation and 
offering products for sale on a national 
scale. The local dissemination of such 
news and advertising requires continuous 
interstate transmission of materials and 
payments, to say nothing of the inter- 
state commerce involved in the sale and 
delivery of products sold. * * *,” 


THE ATTEMPT TO MONOPOLIZE 


The Government contended that the de- 
fendants have used the dominant position 
of the Times-Picayune to exclude compe- 
tition from a substantial part of the market 
involved in the publication and circulation 
of newspapers in New Orleans, and that de- 
fendants’ attempt to monopolize has con- 
sisted of both the intent to exclude and 
the actual exclusion of their competitor, 
the Item, from a substantial part of this 
market. 


[Acquisition of Newspaper Not an 
Attempt to Monopolize| 


The Government in this connection con- 
tended that the intent and the effect have 
been shown by (1) their purchase of the 
competing States in 1933; (2) their adoption 
of the unit rate for classified advertising 
in 1935; (3) their operation of the States, 
evening, at a loss since 1948, while making 
profits from the operations of the Times-Pica- 
yune, morning and Sunday; (4) their adoption 
of the unit rate on general advertising ; and (5) 
their interference with distributing of their re- 
maining competitor’s newspapers for 1949-50. 
I reject the Government’s contentions with 
respect to the defendant corporation’s pur- 
chase of the competing States in 1944; the 
alleged operation of the States, evening, at 
a loss since 1948, and the interference with 
distribution of defendants’ competitor’s 
newspapers in 1949 and 1950. No infer- 
ences that may reasonably be drawn from 
the evidence support those contentions. 
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The Government has utterly failed to prove 
that the purchase of the States in 1933 was 
a part of a course of conduct which had as 
its purpose an attempt to monopolize. The 
sale of the States was broached by the 
Ewing family, its then owners. The terms 
of the sale, from which the Government 
seeks to have the Court draw inferences 
of unlawful intent, were legal and custom- 
ary. It was only natural that defendants, 
intelligent and experienced business men 
that they are, would seek to protect them- 
selves by conditions such as are found in 
their contract with the States’ owners. Of 
course, legal means may sometimes be used 
to attain illegal ends, but that was not the 
case with respect to the purchase of the 
States. 


[Newspaper Not Operated at Loss] 


The Government’s contentions regarding 
the operation of the States at a loss, and 
the interference with the Item’s news ven- 
dors have already been discussed, and no 
purpose will be served by repeating those 
discussions. It is sufficient here to say that 
the evidence convinces me that the States 
was not operated at a loss, and that the 
so-called interference with the Item’s news 
vendors formed no part of an attempt by 
the defendants to monopolize. 


[Exaction of Unit Rate Establishes 
Attempt to Monopolize| 


I am satisfied that the evidence with re- 
spect to the exaction of the unit rate for 
classified advertising and general advertis- 
ing, and the effects thereof, establishes a 
violation of Section 2 of the Act by all of 
the defendants except the defendant Donald 
W. Coleman. 


In American Tobacco Co. v. United States 
[1946-1947 TrapE Cases § 57,468], 66 S. Ct., 
1125 (1946), the Court approved a charge 
of the district court which stated: 


“Now the term ‘monopolize’ in the 
phrase ‘attempt to monopolize’ means the 
employment of methods, means and 
practices which would, if successful, ac- 
complish monopolization, and which, 
though falling short, nevertheless ap- 
proached so close as to create dangerous 
probability of it, which methods, means 
and practices are so employed by the 
members of and pursuant to a combina- 
tion or conspiracy formed for the pur- 
pose of such accomplishment.”, 


U.S: uv. Times-Picayune Publishing Co. 


and the Court stated: --* 


“To support the verdicts it was not 
necessary to show power and intent to ex- 
clude all competitors, or to show a con- 
spiracy to exclude all competitors.. The 
requirement stated to the jury and con- 
tinued in the statute was only that the 
offenders shall ‘monopolize any part of 
the trade or commerce among the sev- 
eral States, or with foreign nations.” 


Defendants, other than Coleman, by the 
use of the unit rate device, attempted to 
monopolize that segment of the afternoon 
newspaper general and classified advertis- 
ing field which was represented by those 
advertisers who also required morning 
newspaper space and who could not be- 
cause of budgetary limitations or financial 
inability purchase space in both afternoon 
newspapers. This was clearly an attempt 
to monopolize a part of trade or commerce 
among the several states, within the mean- 
ing of the Statute. 


In Lorain Journal Co. v. United States, 
supra, the Court said: 


“To establish this violation of §2 as 
charged, it was not necessary to show 
that success rewarded appellants’ attempt 
to monopolize. The injunctive relief un- 
der $4 sought to forestall that success. 
While appellants’ attempt to monopolize 
did succeed insofar as it deprived WEOL 
of income, WEOL has not yet been 
eliminated. The injunction may save it. 
‘(W)hen that intent (to monopolize) and 
the consequent dangerous probability 
exist, this statute (the Sherman Act), 
like many others, and like the common 
law in some cases, directs itself against 
that dangerous probability as well as 
against the completed result’. Swift & 
Co. v. United States, 196 U. S. 375, 396, 
25 S. Ct. 276, 279, 49 L. Ed. 518. See also, 
American Tobacco Co. v. United States, 
SYA, Sh ASIA, Coiss (Cie BIAS, MIL, lei 
1575; United States v. Aluminum Co., 2 
Cir., 148 F. 2d 416, 431.” 


And in the American Tobacco Company 
case, supra, the Court said: 


“Tn order to fall within § 2, the monop- 
olist must have both the power to mo- 
nopolize, and the intent to monopolize. 
To read the passage as demanding any 
‘specific’ intent, makes nonsense of it, 
for no monopolist monopolizes uncon- 
Sciolis of what, he-is-.doing. ._U. S. vw. 
Aluminum Co. of America, 2 Cir. 148 F. 
2d 416.” 
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C. Howard Hunt Pen Co. v. FTC it 


[Government Entitled to Relief] Findings of fact and conclusions of law 

The Government is entitled to relief as will be submitted in accordance with 

against all of the defendants except Donald Rule 2(d) of this Court; and the Govern- 

W. Coleman, and the suit will be dismissed ment will submit a proposed form of 
as to him. decree. 


[67,286] C. Howard Hunt Pen Co. v. Federal Trade Commission. 


In the United States Court of Appeals for the Third Circuit. No. 10,479. Argued 
November 19, 1951. Filed May 27, 1952. 


On petition to review an order of the Federal Trade Commission. 


Federal Trade Commission Act 


False Advertising—Use of Misleading Terms—Public Interest—A Federal Trade 
Commission order prohibiting a pen point manufacturer from representing, through the 
use on fountain pen points of the term “14 Kt. Gold Plated,” or “14 K. Gold Plate,” that 
such points are coated or covered with an alloy of substantial thickness and not less than 
14/24ths by weight of gold, is affirmed where there is (1) substantial evidence that the 
manufacturer has continued to represent that its pen points are 14 karat gold plated when in 
fact tests by the Bureau of Standards prior to the issuance of the order revealed that the 
pen points are coated with such a thin covering of such a minute quantity of gold alloy 
as not to constitute 14 karat gold plate as that term is understood by the purchasing public, 
and there is (2) lack of evidence that petitioner’s methods of gold plating have varied from 
the time of manufacture of the pen points so tested. 


A Federal Trade Commission order prohibiting a pen point manufacturer from 
representing that its fountain pen points are made of an alloy of gold when such points are 
in fact made of other materials and are merely coated or covered with an alloy of gold is 
affirmed although petitioner contended that it entered into a stipulation with the Commis- 
sion prior to the issuance of the complaint in this matter wherein it agreed to cease and 
desist from representing that its pen points are of solid gold, and inasmuch as it complied 
with that agreement, no order to cease and desist should be entered by the Commission as 
to such representation. The Commission found that its pen points are plated with 14 karat 
gold and its prior false representation that the pen points are made of 14 karat gold are so 
similar as to create a doubt as to whether petitioner may not in the future resume the 
practice of falsely representing that its pen points are made of 14 karat gold. 


See the Federal Trade Commission Act annotations, Vol. 2, J 6125.378, 6620.291. 


Misuse of Term “Iridium”—Defense of Secondary Meaning—Injury to Public and 
Other Manufacturers—The Federal Trade Commission is justified in issuing an order 
prohibiting a pen point manufacturer from using the word “Iridium” or the words “Iridium 
Tipped,” to refer to any fountain pens which are not in fact tipped with the element 
iridium, where it is found that (1) petitioner used “tipping material” and not “Iridium” 
in its pen points, (2) such representation was injurious to the public, and (3) there was 
prejudice to other manufacturers of pen points who purchase the same tipping material as 
petitioner but who do not mark their points with the word “Iridium”. 


The defense that the words “Iridium” or “Iridium tipped” when used in connection 
with pen points have acquired a secondary meaning that the pen points are tipped with 
metal of unusual hardness and wearing quality is not established. Although certain 
testimony may be sufficient to establish that in the pen trade the word “Iridium” has in 
fact come to have a secondary meaning, such knowledge cannot be imputed to the public, 
and it cannot be said that as to the public the petitioner has proved to the requisite degree 
of certainty the secondary meaning for which it contended. A high degree of proof is 
essential in establishing the defense of secondary meaning before the Commission. 


See the Federal Trade Commission Act annotations, Vol. 2, J 6125, 6125.370, 6620.608. 
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Misuse of the Term “Waltham”—Filing of Complaint—Hearing Denied Petitioner.— 
The contention by petitioner pen point manufacturer that it was not guilty of any deception 
in marking its pen points “Waltham” to imply that its pen points were the products of the 
Waltham Watch Manufacturing Company because it was acting on instructions from its 
customer is without merit. One who places in the hands of another a means of consummat- 
ing a fraud or competing unfairly in violation of the Federal Trade Commission Act is him- 
self guilty of a violation of the Act. Such petitioner may not be heard to complain of an 
order restraining it from an unfair method of competition when at the same time petitioner 
insists it has the right to practice it. 

Even though the practice of manufacturing pen points inscribed with the word 
“Waltham” was discontinued in 1941, two years prior to the issuance of the Commis- 
sion’s complaint, the Federal Trade Commission Act gives the Commission the right to 
file a complaint whenever any person “has been or is using any unfair method of competi- 


tion.” 


See the Federal Trade Commission Act annotations, Vol. 2, $6125.155, 6125.278, 


6125.387, 6440.31. 


Affirming a Federal Trade Commission order in Dkt. 4918 and commanding obedience 


to its terms. 


For the petitioner: Harvey L. Lechner, Philadelphia, Pa. 
For the respondent: J. B. Truly, Washington, D. C. 
Before Bices, Chief Judge, and McLAuGHLIN and Hastie, Circuit Judges. 


Opinion of the Court 
[Commission's Order] 


McLauGHiin, Circuit Judge. Petitioner, 
a pen point manufacturer, seeks to set aside 
an order of the Federal Trade Commission 
of March 29, 1951 which ordered it forth- 
with to cease and desist from: 


“(1) Representing, through the use on 
fountain pen points of the term ‘14 Kt. 
Gold Plated’ or ‘14 K. Gold Plate,’ or 
any other term or mark, that such points 
are coated or covered with an alloy of 
substantial thickness and not less than 
14/24ths by weight of gold, when such is 
not the fact; or misrepresenting in any 
manner the quantity or quality of the gold 
coating or covering on any fountain pen 
points, 

“(2) Representing in any manner, di- 
rectly or by implication, that fountain pen 
points are made of an alloy of gold when 
such points are in fact made of other 
materials and are merely coated or cov- 
ered with an alloy of gold. 

“(3) Using the word ‘Iridium’ or the 
words ‘Iridium Tipped,’ or any simula- 
tion thereof, either alone or in conjunc- 
tion with other words, to designate, 
describe or refer to any fountain pen points 
which are not in fact tipped with the ele- 
ment iridium. 

“(4) Using the word ‘Waltham’ as an 
imprint on or in connection with the sale 
of any fountain pen points; or otherwise 
representing that any of the respondent’s 
fountain pen points are the products of 
the Waltham Watch Manufacturing Com- 
pany of Waltham, Massachusetts.” 
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For many years the petitioner, a New Jer- 
sey corporation, has been making inexpen- 
sive fountain pen points at its Camden, 
New Jersey, plant and is one of the largest 
of such manufacturers. Its products are 
made of stainless steel which are then 
electroplated with a coating of gold alloy. 
Concededly these have been and are sold 
and shipped by it to manufacturers and 
assemblers of fountain pens all over the 
United States and in export trade. 


Section 1 


Petitioner has no objection to the form 
of Section 1 of the above order but asserts 
there is no basis for the section because, ac- 
cording to it, for some four years prior to 
the filing of the complaint in February, 
1943, it has only done that which is plainly 
permissible under the section. The Com- 
mission rejected petitioner’s assertion and 
found that petitioner “has continued to rep- 
resent that its pen points are 14 karat gold 
plated when in fact they are coated with 
such a thin covering of such a minute 
quantity of gold alloy as to not constitute 14 
karat gold plate as that term is understood 
by the purchasing public”. The foundation 
of this statement and of Section 1 of the 
order is that the representation ‘14 Kt. Gold 
Plated” or “14 K. Gold Plate” means that 
as said in Section 1, “* * * such points 
are coated or covered with an alloy of sub- 
stantial thickness and not less than 14/24ths 
by weight of gold,”. That is a single com- 
plete representation. For a pen point to be 
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properly designated as “14 K. Gold. Plate” 
it must be covered with not less than 14 
karat’ gold alloy of substantial thickness. 
If either the requisite fineness or thickness 
is missing it is not entitled to such descrip- 
tion. Nor would it be, of course, though not 
vital in the present circumstances if both 
fineness and thickness were absent. The 
only question for our review of Section 1 
is whether on the record as.a whole there 
is. substantial evidence in support of the 
finding of that section, 


[Commission’s Findings as to Thickness 


of Gold Coating] 


The findings of the Commission are set 
out below which deal generally with the 
necessity of a substantial thickness of gold 
plating of a fineness of not less than 14 
karat on fountain pen points so marked.’ As 
to certain of petitioner’s pen points it was 
found that they had stamped on them rep- 
resentations as to their composition and 
quality. Among and typical of the represen- 
tations were and are the following: “14 Kt 
Gold Plated” and “14 K Gold Plate”. The 
Commission then found: 


“The use by respondent of the inscrip- 
tions ‘14 Kt. Gold Plated’ and ‘14 K Gold 
Plate’ and others of similar import and 
meaning not set out herein, has the tend- 
ency and capacity to deceive and mislead 
the purchasing public into the belief that 
said fountain pen points so marked are 
plated with a substantial amount of 14 
karat gold alloy of substantial thickness. 
In truth and in fact, respondent’s foun- 
tain pen points so marked are not plated 
with a substantial amount of gold alloy 
and the plating on the said points is not 
of a substantial thickness. Its said points 
so marked are coated with a gold alloy of 
a thickness of less than seven millionths 
(.000007) of an inch. Certain of said 
points manufactured by respondent prior 
to 1938 were tested by the National Bureau 
of Standards and were found to be coated 
with a gold alloy of a thickness of from 
approximately 3.6 millionths (.0000036) to 
less than two millionths (.000002) of an 
inch, which gold alloy had a value of ap- 
proximately five cents per gross of pen 
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points. The coating of gold alloy on the pen 
points so tested consisted of such min- 
ute quantity that its actual karat fineness 
could. not be determined. There is no 
evidence that respondent’s methods of 
gold plating their pen points have varied 
from the time of manufacture of the pen 
points so tested.” 


[Tests Reveal Insufficient Gold Coating] 


It is true that the pen points of petitioner 
marked “14 Kt. Gold Plated” or “14 K Gold 
Plate’ which were examined by the Bureau 
of Standards were from the period prior to 
1939. Apparently they were manufactured in 
1937. The testimony of the president of 
petitioner shows that it had continued with 
at least one of its objectionable imprints to 
sometime in September 1938. That type of 
imprint not only specified the fineness of the 
gold alloy used in covering the pen point but 
by its legend that the point was “Gold 
Plate” or “Gold Plated” it affirmatively in- 
dicated that the gold alloy covering be- 
cause of the amount of the gold alloy pres- 
ent on the pen point was entitled to be 
labeled “Gold Plate’ or “Gold Plated”. 
Petitioner’s claim that at least since April, 
1939 (when its consultant, Davidoff, herein- 
after mentioned, began his association with 
the firm) it has “* * * consistently stamped 
the term ‘14 Kt, Gold Plated’ or ‘14 K. 
Gold Plate’ only on pen points which are 
covered with an alloy of ‘substantial thick- 
ness and not less than 14/24ths by weight 
of gold’ * * *” implies a willingness to 
concede that prior to April, 1939 its pen 
points so marked were not plated with a 
substantial thickness of not less than 14 
karat gold alloy. As to those pen points 
tested by the Bureau of Standards there 
is substantial evidence in the record that 
they had thin coatings of gold running from 
1.4 to 3.6 millionths of an inch. They did 
not have even sufficient gold coating from 
which their karat fineness could be deter- 
mined by the usual tests. 

It is not seriously disputed that the rep- 
resentations “14 Kt. Gold Plated” or “14 
K Gold Plate” mean to the purchasing pub- 
lic that pen points so marked are covered 


1 Fourteen karat is a standard of fineness 
representing that an object so marked consists 
of an alloy which contains 14/24ths pure gold 
by weight. Gold plating of 14 karat fineness 
is the lowest karat fineness of gold which will 
successfully resist the corrosive effects of ink. 
A substantial thickness of gold plating of a 
fineness of not less than 14 karat is necessary 
to protect fountain pen points from such corro- 
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sion. One of the purposes of gold plating 
fountain pen points is to protect them from 
such corrosion. Fountain pen points which are 
covered with a substantial thickness of gold 
plating of a fineness of not less than 14 karat 
have great appeal to the consuming public be- 
cause of the appearance, intrinsic value and 
known resistance to corrosion of the gold. 
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with a substantial thickness of gold alloy of 
not less than 14 karat fineness. One Govern- 
ment expert testified to a trade practice 
standard that the gold must be from a mini- 
mum of seven millionths of an inch thick 
before they can call it gold electroplate. 
The question of what would constitute a 
substantial thickness of gold alloy in gold 
plating is not before this court for the rea- 
son that the petitioner contends that the 
testimony of its witness, Davidoff, a con- 
sulting chemical engineer, shows that since 
April, 1939 the thickness of its pen point 
coating has been from substantially six to 
seven millionths of an inch. Thus instead 
of affirmatively attacking a standard of sub- 
stantial thickness, petitioner asserts that it 
has met that standard consistently since 


1939. 


[Testimony by Petitioner’s Witness 
Inadequate] 


Davidoff, testifying on April 11, 1949, said 
that he had been engaged as a consultant 
for chemical and metallurgical processes for 
approximately twelve years. He said that 
he had been employed as a consultant by 
petitioner for approximately ten years; that 
he had spent quite a bit of time in the plant; 
spent many days there training the plating 
foreman and had standardized methods of 
plating. He stated that he still goes up to 
the plant quite often and does a considerable 
volume of laboratory work on petitioner’s 
problems relating to the plating field and 
corrosion. He said that the six to seven 
millionths of an inch gold plating on the 
pen points amounted to a tenth of a cent 
of gold per nib and fifteen cents worth on 
each gross of nibs. He said that this 
standard had been in effect prior to his as- 
sociation with the Hunt company and that 
‘K * % we have maintained it since that 
time.” There is no credible proof in the 
case on behalf of petitioner or otherwise that 
petitioner had changed from its objection- 
able method of using a thin gold coat dur- 
ing the period from. September, 1938 to 
April, 1939 when Davidoff came in as con- 
sultant. The Commission could hardly be 
expected to accept Davidoff’s statement as 
to what went on prior to his association with 
the company. Regarding the actual presence 
of from six to seven millionths of an inch 
of gold on petitioner’s pen points, Davidoff 
does not establish this by any accurate 
scientific test such as those used by the 
Bureau of Standards when it had examined 
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petitioner’s pen points and had found them 
insubstantially coated. He readily disposes 
of the whole problem by saying that it is 
a question of mathematics. “We have the 
area and the weight of gold, and the density 
of gold, and there is just a simple relation- 
ship which relates to all of those factors.” 
Davidoff was petitioner’s sole witness as to 
it increasing the quantity of gold in its plat- 
ing operation. His mathematical calculation 
was based on the assumption that fifteen 
cents worth of gold on each gross of nibs 
would be spread equally over all of the 
nibs. In fact the record shows that where 
pen points are electroplated in the manner 
used by petitioner, with about 10,000 pen 
points plated simultaneously, the thickness 
of gold varies from place to place on a 
given pen point and also varies from pen 
point to pen point. What makes Davidoff’s 
mathematical calculation additionally suspect 
is the testimony of petitioner’s president that 
the actual value of gold on a standard size 
gross of nibs is around twelve cents. Even 
if that amount of gold could be spread 
equally over a gross of nibs, it could never 
result in a substantial thickness of seven 
millionths of an inch. 


[Substantial Evidence to Justify FTC Finding 
as to Inadequate Gold Content in Pens] 


The president of petitioner was shown 
two separate Commission exhibits consist- 
ing of six pen points each. The first group 
was stamped “Duripoint 14 Kt. Gold Plate” 
and the second six were stamped “Warrant- 
ed Durium Tipped 14 Kt. Gold Plate.” 
The pens in both these exhibits were in- 
substantially gold coated. The witness stat- 
ed ‘that as torthemirst group.) se 9 8 this 
particular imprint according to our rec- 
ords was discontinued in September 1938.” 
He said regarding the second exhibit, “The 
marking reading ‘Warranted Durium Tipped’ 
etc., was discontinued in 1938.” It is the 
fact that nowhere did the witness testify 
that the manufacture of such points with 
their objectionably thin gold coating was 
itself so discontinued. 

From all of the foregoing, we think there 
was substantial evidence on the record as a 
whole to justify the Commission’s finding 
that petitioner has continued to represent 
that its pen points are 14 karat gold plated 
when in fact they are covered with such a 
minute quantity of gold alloy as not to 
constitute 14 karat gold plate as that term 
is understood by the purchasing public. 
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C. Howard Hunt Pen Co. v. FTC 


Universal Camera Corporation v. National 
Labor Relations Board, 340 U. S. 474. Our 
job is not to retry this case. We have no 
right to substitute a different view from 
that of the Commission so long as we have 
determined that its findings have substantial 
support in the whole record. See the Fed- 
eral Trade Commission Act, 15 U. S. C. 
Section 45(c), which, in providing for judi- 
cial review of a cease and desist order of the 
Commission, directs that “The findings of 
the Commission as to the facts, if supported 
by evidence, shall be conclusive.” 


[Section 1 of FTC Order Justified] 


As we have seen there is strong evidence 
that the gold alloy in the examined pen 
points was not of the thickness which would 
warrant the use of the term “Gold Plate”. 
This of itself justifies Section 1 of the order. 
While there may be some inference that the 
asserted fineness of the alloy was also lack- 
ing, that point is not essential to the uphold- 
ing of Section 1 and need not be discussed 
further. The action of the Commission as 
set out in Section 1 of the order is appro- 
priate under the existent circumstances, We 
do not reach the question whether the 
Commission would have abused its discre- 
tion in entering this section of the order had 
the petitioner in fact, as alleged, discontinued 
the unlawful practice four years before the 
filing of the complaint. 


Section 2 


The factual basis for this section of the 
order is transparently clear from the Com- 
mission’s findings of facts. There it said: 


“PARAGRAPH Five: In the course and 
conduct of the aforesaid business for sev- 
eral years prior to 1939, respondent stamped 
on certain of its pen points the inscrip- 
tion ‘14 K’ or ‘14 Kt’ in large type and 
underneath stamped the inscription ‘Gold 
Plate’ or ‘Gold Plated’ in type so small 
as to be inconspicuous and almost illeg- 
ible. On certain of these pen points the 
inscriptions ‘Gold Plate’ or ‘Gold Plated’ 
were stamped so far down the shank of 
the pen point as to be hidden from view 
when the point was properly fixed in the 
barrel of the fountain pen. The use by 
respondent of such inscriptions in this man- 
ner has had the tendency and capacity to 
deceive and mislead the purchasing public 
into the belief that said fountain pen points 
so marked were made of an alloy of gold. 
In truth and in fact such pen points were 
made of other materials coated with an 
alloy of gold. 
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“On July 31, 1939, respondent entered 
into an agreement with the Commission 
to cease and desist from continuing to 
mark its fountain pen points in any man- 
ner having the capacity or tendency to 
cause the belief that the pen points are 
of 14 karat solid gold when such is not 
the fact. Since that agreement, on all 
pen points manufactured by respondent 
marked with the inscription ‘14 K Gold 
Plate’ or ‘14 Kt Gold Plated,’ the said 
numerals and letters thereon have been 
of the same size, and the words ‘Gold 
Plate’ or ‘Gold Plated’ have been placed 
sufficiently far from the base of the pen 
point so as to always be clearly visible 
when the point so marked was assembled 
in the completed fountain pen. 

* * * 


“PARAGRAPH SEVEN: * * * 


“By placing in the hands of manufac- 
turers and assemblers of fountain pens its 
fountain pen points stamped and inscribed 
as aforesaid, respondent has furnished 
said manufacturers and assemblers with 
the means of deceiving the public into the 
belief that certain of the said fountain 
pen points were made of genuine 14 karat 
gold, * * *.’ (Emphasis supplied). 


[Legal Basis for Section 2 Set Forth] 


The petitioner contended before the Com- 
mission that, inasmuch as it entered into 
a stipulation with the Commission prior 
to the issuance of the complaint in this 
matter wherein it agreed to cease and 
desist from representing that its pen points 
are of solid gold, and inasmuch as it has 
complied with that agreement, no order 
to cease and desist should be entered by 
the Commission as to such representation. 
In answer to that, the Commission ex- 
plained the legal basis for Section 2: 


“The Commission has found that re- 
spondent has continued to represent that 
its pen points are 14 karat gold plated 
when in fact they are coated with such 
a thin covering of such a minute quantity 
of gold alloy as to not constitute 14 karat 
gold plate as that term is understood by 
the purchasing public. In the view of 
the Commission the respondent’s false 
representation that its pen points are 
plated with 14 karat gold and its prior 
false representation that the pen points 
are made of 14 karat gold are so similar 
as to create a doubt as to whether the 
respondent may not in the future resume 
the practice of falsely representing that 
its pen points are made of 14 karat gold. 
The Commission therefore finds that an 
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order requiring respondent to cease and 
desist from falsely representing that its 
pen points are made of an alloy of gold 
is in the interest of the public.” 


[Public Interest Involved] 


In this court petitioner has adopted a 
construction of Section 2 of the order which 
totally ignores its factual and legal basis 
as above detailed by the Commission. We 
think th> Commission was entirely reason- 
able in its finding that an order framed in 
the language of Section 2 is in the interest 
of the public. Petitioner’s arguments studi- 
ously avoid any quarrel with the order to 
the extent that it prohibits the resumption 
of petitioner’s former practice of falsely 
representing that its pen points are made 
of 14 karat gold. 


Petitioner's major premise, from which 
flows all of its objections to this section 
of the order, is that Section 2 deals with 
unmarked pen points, petitioner having de- 
cided that Section 1 deals with pen points 
which are marked. Typical of the argu- 
ments which are raised against this section, 
which are entirely without substance, is the 
one that the section would be violated if 
petitioner made and marketed an unmarked 
[en point made of stainless steel or other 
base metal which is coated or covered with 
gold “because such an unmarked article 
would superficially look like gold and there- 
fore petitioner might be regarded as imply- 
ing, from the very color of the finished 
product, that it was made of gold alloy.” 
That there is no merit to this contention 
is fully demonstrated by the Commission’s 
express finding that “The evidence of rec- 
ord is not sufficient to sustain the allega- 
tions of the complaint * * * that the public 
* * * is likely to be misled or deceived, 
by the golden color of respondent’s pen 
points, into falsely believing that such points 
are either made of gold alloy or are gold 
plated.” Again petitioner says that the 
word “merely” is most indefinite and that 
it may have reference to a “* * * * coating 
of gold so thin that a pen point is not 
corrosion resistant.” It is plain that Sec- 
tion 2 is not concerned at all with the 
thickness of the coating of gold alloy on 
petitioner’s pen points. Section 1 of the 
order governs that subject. Section 2 pro- 
hibits the resumption of petitioner’s former 
practice of falsely representing that its pen 
points are made of 14 karat gold, and that 
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alone. The section is not too broadly 
worded for its purpose and we do not think 
it fairly susceptible of petitioner’s attempted 
construction of it. 


Section 3 


The complaint alleged that petitioner’s 
use of the words “Iridium tipped’ stamped 
on certain of its pen points constitutes a 
representation that said pen points are 
tipped with a comparatively rare and ex- 
pensive element known as iridium and that 
none of petitioner’s pen points are actually 
so tipped. The answer admitted that peti- 
tioner had used and was continuing to use 
the words “Iridium tipped” on its pen 
points, although in fact its points were not 
tipped with iridium. Its sole defense, affirma- 
tively stated, was that the words “Iridium” 
or “Iridium tipped’ when used in connec- 
tion with pen points “ * * * have acquired, 
by common acceptation for many decades, 
a secondary meaning, to wit, that the pen 
points are tipped with metal of unusual 
hardness and wearing quality.” 


[Meaning of Term “Iridium” | 


A high degree of proof was essential in 
establishing the defense of secondary mean- 
ing before the Commission. The very word- 
ing of petitioner’s answer recognizes that, 
in the words of Mr. Justice Cardozo, it had 
to show that “* * * by common accepta- 
tion the description, once misused, has 
acquired a secondary meaning as firmly 
anchored as the first one.” Federal Trade 
Commission v. Algoma Co., 291 U. S. 67, 80. 
It could not prevail if its evidence was 
of a quality “* * * short of establishing two 
meanings with equal titles to legitimacy by 
force of common acceptation.” Ibid. We 
think that petitioner failed to establish the 
fact of secondary meaning under those 
governing principles. Certainly the Commis- 
sion was justified (Universal Camera Corp. 
v. National Labor Relations Board, supra, 
p. 490) in finding, as it did, that “* * * this 
contention is not supported by the record 
and that respondent’s use of these terms 
to designate and describe its products is 
erroneous and misleading.” 


From the very defense of secondary mean- 
ing, the Commission was free to recognize 
that the word “iridium” has a primary 
meaning, i.e. an unusually hard element of 
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the platinum family.” Petitioner’s argument 
before the Commission had no starting point 
without that concession. Indeed the word 
speaks for itself. Perloff v. Federal Trade 
Commission, 3 Cir. [1944-1945 TrapE CASES 
157-397) 150e Be Z2deia 7 e/ocehussthesise 
of the word “iridium” or its equivalent on 
petitioner’s pen points, absent the secondary 
meaning contended for it by petitioner, was 
and is inherently false and misleading to 
the public and for that reason has the 
tendency and capacity to mislead the pur- 
chasing public into the belief that peti- 
tioner’s pen points are tipped with iridium, 
when that sgnot themuact)) elt dsmonm no 
moment, in this proceeding in the public 
interest, that what the purchaser gets in 
the tipping material used on petitioner’s 
pen points may be as serviceable as or 
almost as serviceable as iridium. “The con- 
sumer is prejudiced if upon giving an order 
for one thing, he is supplied with some- 
thing else. * * * In such matters, the public 
is entitled to get what it chooses, though 
the choice may be dictated by caprice or 
by fashion or perhaps by ignorance.” Fed- 
eral Trade Commission v. Algoma Co., supra, 
page 78. There is prejudice also to other 
manufacturers of pen points who, as this 
record shows, purchase the same tipping 
material as does petitioner but who do 
not mark their points with the word “iridium.” 


At most petitioner’s testimony with re- 
spect to secondary meaning is that in the 
pen trade, since 1920 or 1921, manufacturers 
and distributors of pen points have come 
to understand that points marked “iridium” 
are not in fact tipped with that element but 
are tipped with a synthetic alloy containing 
no iridium.’ Petitioner uses that alloy in 
two forms, Alloy #425 which sells for 
about $85 an ounce and Alloy #514,-about 
$80 an ounce. At the time of the Commis- 
sion hearing, the testimony was that irid- 
ium sold for $165 an ounce. 


[“Pen Tipping Material” Used by 
Manufacturer] 


The president of petitioner admitted that 
the material used for tipping its pen points 
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is invoiced to it by the seller, American 
Platinum Works, as “pen tipping material” 
and not as “iridium”. “They invoice it as 
their number so-and-so, and I have knowl- 
edge as to the analysis of the particular 
alloy invoiced.” The manager of the Ameri- 
can Platinum Works testified that his com- 
pany did not call the tipping material “irid- 
ium”. They refer to it merely as “tipping 
material’. The only time their product was 
ever called “iridium” was once “* * * by 
mistake by a typist. She billed it once as 
“ridium.’” He clearly disposed of any 
thought that it was a proper practice to call 
his tipping material “iridium” when, tes- 
tifying about a competing product, he said: 
“I know that one of our competitors, he 
put a small percentage of iridium in it, 
say, about two per cent—I am not sure 
myself—just that he could call it ‘iridium.’ 
Now, we didn’t want to camouflage anything, 
we didn’t put any in.” (Emphasis supplied). 


[Secondary Meaning of “Iridium” 
Irrelevant | 


Petitioner principally relies on the testi- 
mony of witnesses who were largely inter- 
ested in perpetuating the practice of labeling 
this tipping material “iridium”. In addition 
to its president, executives of at least three 
of the chief manufacturers of inexpensive 
pen points testified on its behalf. All of 
the latter followed the identical practice of 
marking their pen points “Iridium tipped” 
though they used the same tipping materials 
as does the petitioner. It may be that their 
testimony was sufficient to establish that 
in the pen trade, among manufacturers and 
distributors of pen points, the word “‘irid- 
ium” has in fact come to have a secondary 
meaning. But their knowledge is not to be 
imputed to the public* and we cannot say 
that as to the public petitioner has proved 
to the requisite degree of certainty the 
secondary meaning for which it contended. 


Section 4 


Petitioner’s sole objection to this section 
is that its former practice of manufacturing 
pen points inscribed with the word “Wal- 


?Tridium is defined in Funk & Wagnalls’ 
New Standard Dictionary (1944) as follows: 
““A silver-white, hard, brittle metallic element 
belonging to the platinum group, with the 
members of which it is found alloyed in nature.’’ 

3It is interesting to note that one of peti- 
tioner’s witnesses, Julius M. Kahn, treasurer 
and assistant general manager of David Kahn, 
Inc,, understood that a very small percentage 
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of iridium was actually present in the synthetic 
alloy. His firm is reportedly the largest pro- 
ducer of fountain pens in the world. 

4 Masland Duraleather Co. v. Federal Trade 
Commission, 3 Cir., 34 F. 2d 733, 737; Indiana 
Quartered Oak Co. v. Federal Trade Commis- 
sion, 2 Cir., 26 F. 2d 340, 342, cert. denied 
278 U. S. 623. 
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tham”, was discontinued in 1941, two years 
before the Commission’s complaint was 
filed in this proceeding. Petitioner: alleged 
in its answer to the complaint that it has 
no intention of resuming that practice but 
there is no specific testimony to that effect. 
We see no reason why even if there had 
been the Commission would have been 
bound simply by the promise of the peti- 
tioner. Particularly is this true where peti- 
tioner’s claim before the Commission and 
before this court has been that it was not 
guilty of any deception in so marking its 
pen points because it was acting on instruc- 
tions from its customer. Such a claim is 
patently without merit and was so for many 
years before 1941. One who places in the 
hands of another a means of consummating 
a fraud or competing unfairly in violation 
of the Federal Trade Commission Act is 
himself guilty of a violation of the Act. 
Federal Trade Commission v. Winsted Hosiery 
Co., 1922, 258 U. S. 483, 494. The Federal 
Trade Commission Act, 15 U. S. C. Section 
45 (b), gives the Commission the right 
to file a complaint whenever any person, 
etc. “* * * has been or is using any unfair 
method of competition, * * *.” (Emphasis 
supplied). Petitioner may not be heard to 
complain of an order restraining it from 
an unfair method of competition when at 
the same time petitioner insists it has the right 
to practice it. Galter v. Federal Trade Com- 
mission [1950-1951 Trape Cases J 62,770], 
7 Cir., 186 F. 2d 810, 813. 


[FTC Order Affirmed] 


A decree will be entered affirming the 
order of the Federal Trade Commission and 
commanding obedience to its terms. 


[Dissenting Opinion] 

Hastie, Circuit Judge, dissenting in part. 

In this case judicial approval is being 
accorded a 1951 order of the Federal Trade 
Commission—after hearings begun in 1943 
and completed in 1949 on a 1943 complaint 
—which in the main directs the Hunt Pen 
Company to cease and desist from manu- 
facturing practices not shown to have been 
indulged since the 1930’s. Apposite, there- 
fore, is the recent remonstrance of a member 
of the Commission that the agency had 
“tackled [a] problem at the tomb, 
instead of the womb”. See Grocery Distribu- 
tors Association, 1948, 44 F. T. C. 1200, 1217. 
Similar concern about untimeliness negativ- 
ing public interest underlies my unwilling- 


Trade Regulation Reports 


Cited 1952 Trade Cases 
C. Howard Hunt Pen Co. v. FTC 


67,553 


ness to lend judicial sanction to three’ of 
the four provisions. of the Commission’s 
present order which to me seem merely 
obituary denunciations rather than curative 
interventions. But since this conception of 
what is funereal and futile must also em- 
brace the dissenting postscript in which it 
is expressed, my views will be stated in 
very brief summary. 


[Tests Based on Pre-1939 Practices 
Insufficient | 


The first paragraph of the Commission’s 
order directs the manufacturer to cease and 
desist from representing that its pen points 
are covered with gold of fourteen carat 
fineness and substantial thickness. The rec- 
ord contains sworn testimony for the manu- 
facturer that ever since 1939 its pens have 
been so coated and that its representations 
of that fact have been accurate and proper. 
The entire case to the contrary offered by 
the government, which bore the burden of 
proof, was that analysis of some pen points 
manufactured by the respondent before 1939 
and stamped “l14KT, gold plate’ revealed 
only an inconsequential and scarcely meas- 
urable gold wash or coating. There is no 
evidence that the government had examined 
or tested a single pen point manufactured 
by the respondent after 1938. In these cir- 
cumstances, 'I think there was not substan- 
tial evidence on the whole record that the 
offending practice had been continued be- 
yond 1938. It seems to be conceded that 
the pre-1939 practices, unless continued 
thereafter, afford insufficient justification for 
this paragraph of the Commission’s order. 


The second paragraph of the order pro- 
hibits representations that pen points are 
14 carat gold, as distinguished from gold 
plated base metal. The government con- 
cedes that objectional practice in this re- 
gard was discontinued pursuant to stipulation 
of the manufacturer more than three years 
before the present complaint was filed. The 
sole justification for its proscription now 
is the similarity of this long since discon- 
tinued practice to the allegedly more recent 
practice involved in paragraph one of the 
order. But it has already been shown that 
there is no evidence that the misrepresenta- 
tion charged in paragraph one was con- 
tinued after 1938. 

I agree with the court that the third 
paragraph of the order should be sustained 
and enforced. 
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[Possible Renewal of Discontinued Practice 
Should Be Based on Sound Evidence] 


The fourth paragraph prohibits the use 
of the word “Waltham” on pen points. It 
is not disputed that the imprint “Waltham” 
was placed on certain pen points formerly 
manufactured by Hunt Pen Company for 
and pursuant to the specifications of a 
particular customer who was marketing 
fountain pens under that name which he 
had registered as a trademark. It is to 
be remembered that Hunt does not manu- 
facture complete pens but rather manufac- 
tures pen points for sale to those who 
assemble and distribute fountain pens under 
whatever name. There is no indication that 
the Waltham imprint ever was used except 
at a particular customer’s specification or 
that it has been used at all since 1941. 
Indeed, the customer in question long since 
stipulated with the Commission that it would 
no longer market under the imprint “Wal- 
tham” and there is no suggestion that it or 
anyone else is likely to do so improperly. 
There is no indication that Hunt intended 
or suspected anything deceptive when it 
complied with the customer’s request to 
mark his pens with the name he had regis- 
tered. The Commission suggests only one 
basis for possible apprehension Hunt might 
at some time wrongfully imprint ‘“Waltham” 
on pen points. The Commission points out 
that, although the company says that it 
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does not and will not use this imprint, it 
at the same time claims that it acted in- 
nocently ten years ago when it filled a 
customer’s order for pen points with that 
imprint. On this basis alone the Commis- 
sion reasons that if the supplier does not 
confess turpitude and willful wrong, al- 
though it believes, as the evidence indicates, 
that it was at worst the innocent instru- 
mentality of another’s wrong, there is dan- 
ger that it may do willful wrong in the 
future. But, non sequitur. 


I would give the Commission great lee- 
way in deciding when there is danger that 
a deceptive act may be repeated. But there 
should be something in the record to show 
this danger when it is the sole basis of 
public interest in discontinued practices. 
When the proscribed practice has been dis- 
continued years before complaint and the 
Commission’s apprehension of renewal seems 
clearly without foundation, I think a court 
should not accept the judgment of the Com- 
mission or enforce its order. Cf., Winston 
Come, Mal. Cy BO, WP) Bwke Be Coil; 
cert. den. 2609) .U. (S.555s Had. Camwell 
Service Training Bureau, 6 Cir. 1935, 79 F. 
2d 113. But ci., Educators Assn v. FL. C., 
2 Cir. 1940, 108 F. 2d 470, 473, rehearing 
den., 110 F, 2d 72, modified, 118 F. 2d 562; 
F. T. C. v. McLean & Son, 7 Cir. 1936, 84 
F. 2d 910, 912-13, cert. den. 299 U. S. 590. 
We have such a case here. 


United States v. The Bayer Company, Inc. (New York); Sterling 


Products (Incorporated) (Delaware); Albert H. Diebold; William E. Weiss; and 


General Aniline and Film Corporation. 


In the United States District Court for the Southern District of New York. Civ. 


15-364. Dated May 22, 1952. 


Filed May 23, 1952. 


Case No, 638 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


United States Equity Suits—Supplemental Complaint Against Third Party to Enjoin 
Interference with Consent Decree—Limitation of Relief Sought——The relief sought by 
the Government in a supplemental complaint, which alleges that a third party’s suit ina 
state court against the defendants in the original suit conflicts with a consent decree 
entered in the original suit and’ which seeks to have the consent decree declared binding 
upon the third party, is limited to such relief against the third party as was sought against 
the original defendants in the original action. Section 5 of the Sherman Antitrust Act 
affords ample authority, when read in conjunction with a provision in the consent decree 
which retained the jurisdiction of the cause, to entitle the Government, upon proper proof, 
to the relief sought in the original complaint, against the third party. 


See the Sherman Act annotations, Vol. 1, § 1580, 1610.411. 


United States Equity Suits—Supplemental Complaint Against Third Party—Motion 
to Dismiss for Lack of Notice—A motion to dismiss a supplemental complaint against 
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a third party which had not been given notice of the motion to add it as an additional 
party defendant is denied because a proposed new party need not be given notice of such 


a motion. 


See the Sherman Act annotations, Vol. 1,  1610.151. 
For plaintiff: Wilbur L. Fugate, Special Assistant to the Attorney General. 
For defendant: Herbert L. Abrons and Donald O. Lincoln, New York, N. Y., for 


General Aniline and Film Corp. 
Opinion 


[Payments for Exclusive Sales Rights 
Agreed Upon] 


SUGARMAN, District Judge. [In full text]: 
On April 9, 1923, the defendant, the Bayer 
Company, Inc., a New York corporation, 
(hereinafter called Bayer), wholly owned 
subsidiary of the defendant, Sterling Prod- 
ucts Incorporated, a Delaware corporation, 
(hereinafter called Sterling), entered into 
an agreement with Farbenfabriken Vorm. 
Friedr. Bayer & Company, a German cor- 
poration, (hereinafter called Leverkusen), 
wherein it was agreed, among other things, 
that certain trade-mark and patent con- 
flicts be settled by the transfer by Lever- 
kusen to Bayer of Leverkusen’s Cuban 
trade-marks, rights and patents, and that 
Bayer have exclusive sales rights in Cuba 
for certain products therein named, for 
which Bayer was to pay Leverkusen one 
half of its annual Cuban profits for a mini- 
mum of fifty-five years. 


On December 1, 1925, I. G. Farben- 
industrie Aktiengesellschaft, a German cor- 
poration, (hereinafter called Farben), through 
a predecessor, acquired ownership of Lever- 
kusen. 


[Profits Assigned to General] 


On November 15, 1926, Farben and Bayer 
contracted, among other things, to affirm, 
ratify and accept the April 9, 1923 agree- 
ment between Bayer and Leverkusen with 
the same force and effect as though it had 
been entered’ into by Bayer and Farben. 
Shortly thereafter Farben assigned the prof- 
its under its contract with Bayer, to General 
Aniline Works, Inc., a Delaware corporation. 
On October 31, 1939, General Aniline Works, 
Inc., was merged with the defendant Gen- 
eral Aniline and Film Corporation, (here- 
inafter called General), the movant herein. 


[U. S. Antitrust Suit Agamst Bayer Co.] 


Bayer and Sterling paid General Aniline 
Works, Inc., for the years 1930 to 1938 
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inclusive and General, for the years 1939 
and 1940, an aggregate in excess of $600,000 
under the contracts. No payments were 
made by Bayer and Sterling to General for 
profits earned after 1940 because, on Sep- 
tember 5, 1941 a suit was commenced by 
the United States of America, plaintiff 
herein, against Bayer, Sterling and two offi- 
cers of Sterling, under §4 of the Sherman 
Antitrust Act, Act July 2, 1890, c. 647, 
26 Stat. 209, to restrain violations of §1 
of said Act. 


On the same day, September 5, 1941, a 
decree was entered in that suit on consent 
of the four defendants there named, with- 
out trial and without the admission by any 
party in respect of any issue, decreeing 
(a) that the court had jurisdiction under 
the Sherman Antitrust Act; (b) that, the 
1923 contract between Bayer and Lever- 
kusen and the 1926 contract between Bayer 
and Farben being unlawful 


“the defendants Bayer and Sterling, and 
their respective successors and_ subsid- 
iaries, or any of them, be and they hereby 
are enjoined and restrained from carry- 
ing out or enforcing any of the aforesaid 
contracts, or any supplements, amend- 
ments or modifications thereof, or from 
paying to J. G. Farben, its subsidiaries, 
successors or assigns, any royalties or 
share of profits pursuant to said contracts 
with respect to sales following the effec- 


CBr 


tive date of this decree .. .”; 
and (c) that 


‘Jurisdiction of this cause is retained for 
the purpose of enabling any of the parties 
to this decree to apply to the Court at 
any time for such further orders and 
directions as may be necessary or appro- 
priate for the construction or carrying 
out of this decree, for the modtfication 
or termination of any of the provisions 
thereof (having regard for such laws or 
regulations of any state or country in 
which the parties bound by this decree 
may be doing business as may be rele- 
vant), for the enforcement of compliance 
therewith, and for the punishment of 
violations thereof”. 
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[General Sues Bayer Co.] 


On October 24, 1945, General commenced 
an action in the New York Supreme Court, 
New York County, against the successors 
to Bayer and Sterling for $1,000,000 for its 
share of the Cuban profits for the years 
1941 to 1944 inclusive. Bayer and Sterling 
pleaded, as complete defenses to that 
action, the decree of September 5, 1941, 
entered in this court as aforesaid. General 
then moved to strike out said defenses. 
That motion was granted by an order en- 
tered in the New York Supreme Court on 
July 30, 1946 supported by the court’s 
decision reported at 188 Misc. 929, 64 
N. Y. S. 2d 492. Bayer and Sterling there- 
after appealed to the Appellate Division, 
First Department and said appeal is still 
pending. 


[U. S. Brings Supplemental Complaint 
Against General] 


On December 18, 1951, the plaintiff, 
United States of America, moved before 
this court, on notice only to the original 
four defendants (Bayer, Sterling and the 
two individuals) for leave to summon Gen- 
eral as an additional party defendant and 
to file a supplemental complaint against 
General in the original antitrust suit, assert- 
ing in substance that General’s New York 
suit against Bayer and Sterling conflicts 
with this court’s decree of September 5, 
1941 and purposes the enforcement of con- 
tracts declared by this court to be unlawful. 
The motion was granted: on the consent of 
the four defendants notified thereof and an 
order to that effect duly made. 


General, having been duly served with 
the supplemental summons and _ supple- 
mental complaint, now moves to dismiss 
the latter. The supplemental complaint 
states that it is brought against General 
“in aid of the previously acquired juris- 
diction of this Court to protect and effec- 
tuate the Final Judgment entered herein 
on September 5, 1941...” and that, though 
not originally named as a defendant, Gen- 
eral has acted and is acting “so as to defeat 
the jurisdiction of the Court ... and to 
obstruct and thwart the effectuation of the 
provisions of said Final Judgment”. The 
supplemental complaint then prays that (1) 
General be required to appear and answer 
and (2) General be ordered to discontinue 
its action in the New York Supreme Court 
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and confine its quest of payments under 
the 1923 and 1926 contracts to proceedings 
in this court. 


[General’s Defenses] 


General’s attack upon the supplemental 
complaint consists of the points that (1) it 
fails to state a claim upon which relief can 
be granted; (2) the court lacks jurisdiction 
over the person; (3) the court lacks juris- 
diction over, the subject matter; (4) a sup- 
plemental complaint is not the proper 
procedure under the circumstances. 


[State Court Decision] 


Points (1), (2) and (3) above stem from 
a cominon basis—that General, not having 
been a party to the original antitrust suit 
and not having had an opportunity of being 
heard therein, cannot now be saddled with 
the restrictions imposed by the resultant 
decree. Enough is said in the decision by 
Special Term of General’s motion to strike 
out the Bayer and Sterling defenses in the 
New York Supreme Court action, supra, to 
manifest the validity of that contention. 
The New York Supreme Court pointed the 
course when it said 


“Tf plaintiff [General] attempted to in- 
tervene in the antitrust action where the 
decree was entered five years ago, it 
would be met with “the settled rule of 
practice that intervention will not be al- 
lowed for the purpose of impeaching a 
decree already made” and an order deny- 
ing leave to intervene would not be ap- 
pealable. United States v. California Coop 
Canneries, 279 U. S. 553-556, 49 S. Ct. 
423, 424, 73 L. Ed. 838. It would seem 
from the above quoted provision of the 
decree that any motion to bring plaintiff 
into that proceeding should emanate from 
one of the parties thereto, inasmuch as 
plaintiff [General] now is subject to the 
process of that court. 

Without attempting to prejudge at this 
time what determination should be made 
if and when the Attorney General of the 
United States should take such action, 
this court would not be justified in re- 
linquishing jurisdiction on any theory of 
comity at this time, when there is no 
pending action to which plaintiff [Gen- 
eral] is a party, where it can obtain the 
same full hearing on the merits of this 
defense of illegality.” 


[Government Seeks to Bind General 
to U. S. Decree] 


But United States of America, the plaintiff 
herein, by its supplemental complaint goes 
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far beyond merely bringing General into 
the antitrust proceeding. It seeks to have 
the decree, entered on the consent of Bayer, 
Sterling and the two individual defendants, 
(understandable consent, for it forbade 
Bayer and Sterling to make further pay- 
ments under the contracts) declared bind- 
ing on General. To that extent, General’s 
objection is well founded. 


[Supplemental Complaint Will Not Be 
Dismissed] 

However, dismissal of the supplemental 
complaint need not necessarily follow, for 
it is the rule that “a complaint should not 
be dismissed for insufficiency unless it ap- 
pears to a certainty that plaintiff is entitled 
to no relief under any state of facts which 
could be proved in support.-of the claim’ 
(italics in original). Moore’s Federal Prac- 
tice, 2d Ed., Vol. 2, p. 2245, par. 12:08 and 
cases cited in footnote 6. 

Section 5 of the Sherman Antitrust Act 
affords ample authority, when read in con- 
junction with paragraph V of the decree 
of September 5, 1941 (quoted above) to 
entitle the plaintiff herein, upon proper 
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proof, to the relief sought in the original 
complaint, against General, which is now 
a defendant before this court. ; 


[General’s Motions Denied] 


Accordingly, General’s instant motion to 
dismiss the supplemental complaint herein, 
as predicated upon its points (1), (2) and 
(3) above, is denied, but the supplemental 
complaint is limited to such relief against 
General as was sought against the original 
defendants in the original complaint. 


General’s fourth point, ie., that the sup- 
plemental complaint be dismissed for lack 
of notice to it of the motion to bring it in, 
lacks merit. In view of the foregoing dis- 
position of the supplemental complaint, all 
that remains of the order granting plain- 
tiff’s motion on consent of the other de- 
fendants to bring General in, is “that leave 
is hereby granted to the plaintiff to summon 
General as an additional party de- 
fendant herein”. Under F. R. Civ. P) 21, 
“a proposed new party need not be given 
notice of the motion to add him”. Moore’s 
Federal Practice, 2d Ed., Vol. 3, p. 2908, 
par. 21.05 and cases cited in footnote 4. 


Submit order consistent herewith. 


[] 67,288] Sunbeam Corporation v. Max Marcus, doing business under the firm 
name and styles of Westchester Appliance Center and White Plains Discount House. 


In the United States District Court for the Southern District of New York. Civil No. 


75-266. Dated and filed May 22, 1952. 


New York Fair Trade (Feld-Crawford) Act 


Resale Price Maintenance—Enforcement Against Non-Signers—Equitable Defense— 
Non-Enforcement of Fair-Trade Policy—A manufacturer of electrical appliances is 
entitled to a preliminary injunction restraining a retailer from selling the manufacturer’s 
products at prices below those specified in a fair-trade contract between them. The retailer’s 
defense that the enforcement by the manufacturer has been faulty and ineffective in the 
locality of the retailer’s operations and that the manufacturer has not shown reasonable and 
diligent enforcement of its fair-trade prices is without merit because the affidavits submitted 
by the retailer do not support his plea of non-enforcement or abandonment of fair-trade 
policy. The proof is convincing that the manufacturer’s enforcement has been prompt, 
vigorous and impartial, and that all reasonable steps have been taken to secure compliance. 


_ See the Resale Price Maintenance Commentary, Vol, 2, 7357; State Laws annota- 
tions, Vol. 1, 8604.83. 

For plaintiff: Rogers, Hoge & Hills (George M. Chapman, Mercer L. Stockell, Thomas 
J. Stephens, of Counsel), New York, N. Y. 

For defendant: James T. Burke, New York, N. Y. 
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Sunbeam Corp. v. Marcus 


Opinion 
[Manufacturer Seeks Preliminary Injunction} 


WEINFELD, District Judge [Jn full text]: 
The plaintiff in this action brought under the 
Fair Trade Act of New York’ seeks a 
preliminary injunction to restrain the de- 
fendant from selling plaintiff's trade marked 
products at prices below those specified in 
a fair-trade contract between them. Juris- 
diction is based upon diversity of citizen- 
ship. 

Plaintiff is a manufacturer of electrical 
appliances which are distributed under the 
trade mark “Sunbeam.” It adopted addi- 
tional trade marks for its various products, 
including “Ironmaster,” “Coffeemaster,” “Mix- 
master” and “Shavemaster.” These and 
other of plaintiff's trade marked products 
have been widely and nationally advertised 
and a valuable good will exists with respect 
to them, 


The maintenance of minimum fair-trade 
prices under various State Fair Trade Laws 
has been an essential part of its distribution 
policy. It has maintained and enforced this 
policy in New York State since 1937, The 
papers also establish that the appliances 
sold by plaintiff are in fair and open com- 
petition with products of the same general 
class produced by others. 


Prior to the decision in Schwegmann Bros. 
et al. v. Calvert Distillers Corp. [1950-1951 
TRADE CASES { 62,823], 341 U. S. 384 (1951), 
plaintiff enforced or sought to enforce its 
fair-trade prices against non-signers as well 
as signers of fair-trade contracts. Follow- 
ing the rendition of the decision, it instituted 
a universal fair-trade contract system with 
its wholesale distributors and retailers. This 
is designed to limit sales of “Sunbeam” 
products to those having fair-trade contracts 
with the plaintiff. The wholesalers agree 
(1) to sell the plaintiff's trade marked prod- 
ucts at not less than stipulated minimum 
prices, and (2) to sell such products only 
to retailers who have signed fair-trade con- 
tracts with plaintiff. 


1 Consolidated Laws of the State of New York, 
General Business Law, Section 369-b. 

“§ 369-b. Unfair competition defined and made 
actionable. 

“Wilfully and knowingly advertising, offering 
for sale or selling any commodity at less than 
the price stipulated in any contract entered into 
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[Defendant Violates Fair-Trade Contract 
with Plaintiff | 


The defendant is a retailer in White 
Plains, within the Greater New York- 
Metropolitan area. He entered into a fair- 
trade contract with plaintiff on August 29th, 
1951, similar to one signed by approximate- 
ly 5,000 retailers of electrical appliances op- 
erating within that area. The affidavits 
abundantly establish that the defendant, 
almost from the date of his contract, em- 
barked upon, and continued, a sales policy 
which violates the terms of the agreement. 
He has advertised extensively in White 
Plains and adjacent areas as a discount 
house, offering to sell, and has sold, “Iron- 
master,” “Coffeemaster,’ “Mixmaster” and 
“Shavemaster,” plaintiff's “Sunbeam” prod- 
ucts, below the prices stipulated under the 
terms of his fair-trade agreement. Warn- 
ings to the defendant to desist have been 
ineffective. Indeed, the defendant does not 
raise any issue as to the violations, which 
have been open and notorious, 


[Defense of Non-Enforcement Not Supported] 


He seeks to defeat plaintiff's motion for a 
preliminary injunction upon the ground that 
there has been serious price cutting by 
others and that enforcement by the plaintiff 
has been faulty and ineffective in the locality 
of defendant’s operations—that plaintiff has 
not shown reasonable and diligent enforce- 
ment of its fair-trade prices. This is the 
sole defense. The affidavits submitted in 
opposition to the motion do not support the 
plea. The defendant asserts that shortly 
after he signed his contract with plaintiff, 
he was advised by customers that “Sun- 
beam” products were offered below the list 
price by other dealers in White Plains and 
adjoining towns; that his investigation con- 
firmed that the White Plains branch of 
R. H. Macy & Co. and one other store 
engaged in this practice. Except for those 
two instances, which rest upon his unsup- 
ported statement, no evidential proof is of- 
fered nor is any information submitted as 
to the relationship between those retailers 
and the plaintiff. 


pursuant to the provision of section three hun- 
dred sixty-nine-a, whether the person so adver- 
tising, offering for sale or selling is or is nota 
party to such contract, is unfair competition 
and is actionable at the suit of any person dam- 
aged thereby.”’ 
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The defendant further charges that one 
competitor, whose president submitted an 
affidavit in support of plaintiff's motion, ad- 
vertised one of plaintiff’s products below the 
fair-trade price. The competitor, rather un- 
convincingly, seeks to explain away the 
advertisement by asserting that it was in- 
tended to advertise a shopworn, rebuilt or 
defective commodity. Whether the item 
was of good quality or defective, the inci- 
dent strengthens, rather than weakens, 
plaintiff's position. Within two days after 
the appearance of the advertisement, its rep- 
resentative investigated the matter, obtained 
the prompt removal from the sale of the 
questioned item and warned the dealer 
against further violation, although the latter 
contended that none was intended. The in- 
vestigator promptly filed with plaintiff in 
the usual course of business a detailed re- 
port, which is attached to the moving papers, 
from which it appears that the plaintiff’s 
policy was one of vigilant enforcement of 
the fair trade practice agreements when- 
ever violations occurred or it had reason 
to suspect them. 

Finally, defendant charges that plaintiff 
does not have sufficient enforcement agents, 
considering the number of dealers and 
wholesalers who operate in the Metropoli- 
tan area. It must be presumed that de- 
fendant and others who signed these 
agreements intend to abide by them. Polic- 
ing is necessary because of the refusal by 
defendant and other to honor the terms of 
their agreements. In effect, defendant now 
complains because his violations added to 
that of other infringers are so rampant and 
extensive that plaintiff is hard put to en- 
force its price policy. According to this 
theory, if the violations are sufficiently wide- 
spread, making it difficult for plaintiff to 
keep apace with them, it rebounds to the 
violator’s advantage and immunizes them 
from prosecution. 


[Retailer's Plea Without Merit) 


The plea of non-enforcement or abandon- 
ment of the fair-trade policy by plaintiff is 
upon this record entirely without merit. 

First, plaintiff, since the Schwegmann deci- 
sion, in an effort to preserve and enforce 
its basic policy, set up its universal fair- 
trade contract system, whereby the whole- 
saler under his contract with the plaintiff 
agree that he will not sell plaintiff's trade 

2 General Electric Co. v. R. H. Macy & Co. 


[1950-1951 TRADE CASES f 62,764], 199 Misc. 87, 
103 N. Y. S. 2d 440, 446-447; Calvert Distillers 
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marked products to a retailer who has not 
executed a contract to maintain the stipulat- 
ed retail fair-trade price. The retailer under 
his contract with plaintiff in ordering from 
the wholesaler is required to endorse his 
contract identification number upon every 
order for plaintiff's product, and upon en- 
dorsement reaffirms his fair-trade contract. 

We do not pass upon the validity of this 
universal fair-trade contract system since 
it is not in issue here and plaintiff, of course, 
relies upon the fact that defendant is a 
signer. It is relevant, however, as indicat- 
ing an attempt to secure faithful perform- 
ance of its contract by retailers. 


Second, plaintiff maintains a staff in the 
New York-Metropolitan area to investigate 
and enforce compliance. Through various 
checks it has sought to enforce to the best 
of its ability the universal fair-trade con- 
tract system. 

Third, when warning letters to violators 
failed to bring results, it instituted legal pro- 
ceedings to enforce its rights. A great num- 
ber of actions have been commenced in this 
and the State Courts, resulting in judg- 
ments. Others are still pending awaiting 
trial. It has instituted a suit against the 
largest violator, apparently a non-signer, 
charging it with violation of the anti-trust 
laws, inducement of breach of contract and 
wilful injury to its trade marks. 

The proof is convincing that the en- 
forcement has been prompt, vigorous and 
impartial and that all reasonable steps have 
been taken to secure compliance. 


[What Must Be Established by Manufacturer] 


The manufacturer is entitled to relief 
under the New York Fair Trade Law when 
he establishes: 

(1) That there is a genuine fair-trade price 
structure; 

(2) That there is reasonable and diligent 
enforcement—that plaintiff has not by act 
or conduct waived the violation or aban- 
doned its policy through all effective means; 

(3) That the relief sought against the 
violator is for the sole purpose of enforce- 
ment and not for any ulterior purpose; and 

(4) Under equitable principles the plain- 
tiff has not indulged in practices offensive to 
the conscience of the Court—that he comes 
into equity with clean hands.’ 


Corp. v. Nussbaum Liquor Store, Inc., 166 Misc. 
342,2 N: Y. S: 2d 320. 
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U. S:v. Library Binding Institute OTe es 
[Manufacturer Entitled to a Preliminary their continuance pending trial will result in 
Injunction} irreparable injury to plaintiff and may lead 


to destruction of its fair trade structure and, 


N ? , thes lards tl laintiff : : : ; 
Beas Wry nee a eee the impairment of its good will? 


has established its right to'a preliminary in- 
junction. The defendant’s acts are in clear Settle order on notice which shall contain 
violation of Section 369-b of the New York the facts as found herein. 

General Business Law and unless restrained 


[] 67,289] United States v. Library Binding Institute. 


In the United States District Court for the Southern District of New York. Civil 
No. 66-278. Filed May 23, 1952. 


Case No. 1081 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Consent Decrees—Practices Enjoined in the Binding of Library Books and Materials 
—Concerted Activity—A library binding institute is enjoined by a consent decree from 
entering into any common course of action with any other library binder which has the 
purpose or effect of: fixing prices, differentials, discounts, or other terms or conditions 
of sales; excluding any person from any market; limiting any person in the furnishing 
or the selling of binding services; allocating manufacturing or sales territories, markets 
or customers. 


See the Sherman Act annotations, Vol. 1, J 1220.194, 1530, 1590. 


Consent Decrees—Pricing Practices Enjoined in the Binding of Library Books and 
Materials—Activity of Institute—Permissive Provision.—A library binding institute is en- 
joined by a consent decree from: collecting any information concerning prices, suggested 
prices, discounts or other terms or conditions of sale; initiating any plan for the collection 
of prices, discounts or other terms or conditions of sale; requiring any member or library 
binder to determine, fix, maintain or adhere to prices, differentials, discounts or other 
terms or conditions of sale; adopting any by-law, regulation, requirement, plan or pro- 
gram which requires, suggests or implies that any member or any library binder shall 
follow or adhere to any rules of practice concerning prices, terms or conditions of sale; 
using or suggesting the use of any price list or price quotations prepared, compiled or 
disseminated by any other person; provided, however, that the above prohibitions shall 
not prohibit an individual library binder from making an independent determination of 
and using the bona fide price at which such individual library binder sells, quotes for sale, 
or offers to sell library binding services. 


See the Sherman Act annotations, Vol. 1, J 1230.175, 1240.251, 1530.10, 1540. 


Consent Decrees—Library Binding Institute—Specific Relief—A library binding insti- 
tute is ordered by a consent decree to adopt and to retain by-laws or a charter which (1) 
incorporates the terms of the consent decree, (2) requires that as a condition of member- 
ship each present and prospective member agree to abide by the terms of the consent 
re and (3) requires that each future member be given a true copy of the consent 

ecree. 


See the Sherman Act annotations, Vol. 1, J 1535.90. 


For the plaintiff: H. G. Morison, Assistant Attorney General; Melville C. Williams 
and W. Perry Epes, Special Asssitants to the Attorney General; Myles J. Lane, United 
States Attorney; and Edwin H. Pewett, W. D. Kilgore, Jr., and Max Freeman, Attorneys. 


For the defendant: Dudley A. Weiss, Boston, Mass., and Peter Shuebruk (Fly, Shue- 
bruk and Blume), New York, N. Y. 


3 Guerlain, Inc. v. Woolworth Co. [1946-1947 
TRADE CASES { 57,588], 297 N. Y. 11; Bristol- 
Myers Co. v. Picker, 302 N. Y. 61. 
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; Final Judgment 
[Complaint as to One Defendant Dismissed] 


Concer, District Judge [In full text]: 
Plaintiff, United States of America, having 
filed its complaint herein on May 10, 1951, 
defendant, Library Binding Institute, hav- 
ing appeared and filed its answer denying 
the substantive allegations thereof; the com- 
plaint against defendant Earl W. Browning 
having been dismissed without prejudice; 
plaintiff and defendant Library Binding In- 
stitute by their attorneys having consented 
to the entry of this Final Judgment without 
trial or adjudication of any issue of fact or 
law herein and without admission by any 
of the parties in respect to any such issue; 
and the Court having considered the matter 
and being duly advised; 

Now, therefore, before the taking of any 
testimony and without trial or adjudication 
of any issue of fact or law herein, and upon 
consent of the parties hereto, it is hereby 


Ordered, adjudged and decreed as fol- 
lows: 


I 
[Cause of Action—Sherman Act] 


This Court has jurisdiction of the subject 
matter hereof and of the parties hereto. 
The complaint states a cause of action 
against the defendant Library Binding In- 
stitute under Section 1 of the Act of Con- 
gress of July 2, 1890, entitled “An Act to 
protect trade and commerce against unlaw- 
ful restraint and monopolies,” as amended. 


II 
[Definitions] 

As used in this Final Judgment: 

(A) “Member” means any member, pres- 
ent or future, of defendant Library Binding 
Institute; 

(B) “Person” means. any individual, cor- 
poration, partnership, association, joint stock 
company or any other business or legal 
entity; 

(C) “Library” means any library except 
those owned by private individuals and not 
open to the public to any degree, including, 
but not limited to, municipal, state, federal, 
college, law, medical, hospital and other in- 
stitutional and public libraries; 

(D) “Library binding services” means 
the binding and rebinding for a library of 
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books, periodicals, newspapers and _ any. 
other printed, mimeographed or kindred 
material and special services furnished in 
connection therewith, such as insertion of 
pockets, additional lettering and book plates; 

(E) “Library binder” means any person 
engaged in the business of selling library 
binding services. 

III 
[Applicability of Provisions] 

The provisions of this Final Judgment 
shall apply to defendant Library Binding 
Institute, its members, officers, directors, 
agents, employees, successors and assigns, 
and all other persons acting under, through 
or for such defendant, and those persons in 
active concert or. participation with such 
defendant who receive actual notice of this 
Final Judgment by personal service or 
otherwise. 


IV 


[Practices Prohibited] 


Defendant Library Binding Institute is 
perpetually enjoined and restrained from 
entering into, adhering to, renewing or fur- 
thering, directly or indirectly, or claiming 
any rights under any contract, agreement, 
understanding, plan, program or common 
course of action with any other library 
binder which has the purpose or effect of: 

(A) Determining, fixing, maintaining or 
adhering to prices, differentials, discounts, 
or other terms or conditions of sale for 
library binding services; 

(B) Excluding any person from, or re- 
stricting access by any person to, any mar- 
ket for library binding services; 

(C) Preventing, limiting or restricting 
any person in the furnishing or the selling 
of library binding services; 

(D) Creating, allocating or dividing man- 
ufacturing or sales territories, markets or 
customers for library binding services. 


Vv 


Defendant Library Binding Institute is 
perpetually enjoined and restricted from: 

(A) Collecting, compiling, publishing, 
disseminating or communicating any infor- 
mation concerning prices, suggested prices, 
discounts or other terms or conditions of 
sale for library binding services; 

(B) Initiating, sponsoring, participating 
in or encouraging any plan or program for 
the collection, compilation, dissemination or 
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communication of prices, discounts or other 
terms or conditions of sale for library bind- 
ing services; 

(C) Requiring, urging, suggesting, rec- 
ommending or advising any member or 
library binder to determine, fix, maintain 
or adhere to prices, differentials, discounts 
or other terms or conditions of sale for 
library binding services; 

(D) Adopting, continuing, enforcing or 
adhering to any by-law, regulation, require- 
ment, understanding, plan or program 
which, directly or indirectly, requires, sug- 
gests or implies that any member of any 
library binder shall follow or adhere or 
conform to any rules of practice concerning, 
directly or indirectly, prices, terms or con- 
ditions of sale for library binding services; 


(E) Using or suggesting the use of any 
price list or price quotations for the sale of 
library binding services prepared, compiled 
or disseminated by any other person; 
provided, however, that the provisions of 
this Section V shall not prohibit an indi- 
vidual library binder from making independ- 
ent determination of and using the bona 
fide price at which such individual library 
binder sells, quotes for sale, or offers to sell 
library binding services. 


VI 


[Notices Ordered] 


Defendant Library Binding Institute is 
ordered and directed: 


(A) Within 30 days from the date of en- 
try of this Final Judgment, to send to each 
present member by registered mail (1) no- 
tice in writing of the entry of this Final 
Judgment and (2) a true copy of this Final 
Judgment; 

(B) To adopt and to retain by-laws or a 
charter (1) which incorporates therein the 
terms of this Final Judgment, (2) which re- 
quires that as a condition of membership 
each present and prospective member agree 
to abide by the terms of said Final Judg- 
ment, and (3) which requires that each 
future member be given a true copy of this 
Final Judgment; 

(C) Within six weeks from the date of 
entry of this Final Judgment, to publish 
in an issue of the Library Journal a notice 
which shall fairly set forth the substantive 
provisions of this Final Judgment, and to 
furnish copies of such notice to each mem- 
ber and request said member to supply a 
copy thereof to each of its customers: 
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(D) Within 60 days from the date of 
entry of this Final Judgment, to file with 
this Court and the plaintiff proof that the 
immediate requirements of subsections (A), 
(B) and (C) of this Section VI have been 
complied with. 


eeVell. 


[Inspection and Compliance} 


For the purpose of securing compliance 
with this Final Judgment, duly authorized 
representatives of the Department of Jus- 
tice shall, on written request of the Attor- 
ney General or the Assistant Attorney 
General in charge of the Antitrust Division, 
and on reasonable notice to defendant be 
permitted (1) access, during the office hours 
of defendant, to all books, ledgers, accounts, 
correspondence, memoranda and other rec- 
ords and documents in the possession or 
under the control of defendant, relating to 
any matters contained in this Final Judg- 
ment and (2) subject to the reasonable 
convenience of defendant and without re- 
straint or interference from defendant, to 
interview officers or employees of defend- 
ant, who may have counsel present, regard- 
ing any such matters. Upon written request 
of the Attorney General or an Assistant 
Attorney General, defendant shall submit 
such reports in writing with respect to the 
matters contained in this Final Judgment 
as may from time to time be reasonably 
necessary to the enforcement of this Final 
Judgment. Information obtained by the 
means permitted in this Section VII shall 
not be divulged by any representative of the 
Department of Justice to any person other 
than a duly authorized representative of 
the Department of Justice except in the 
course of legal proceedings for the purpose 
of securing compliance with this Final 
Judgment in which the United States is a 
party or as otherwise required by law. 


VIII 


[Jurisdiction Retained] 


Jurisdiction of this cause is retained by 
this Court for the purpose of enabling any 
of the parties to this Final Judgment to 
apply to this Court at any time for such 
further orders and directions as may be 
necessary or appropriate for the construc- 
tion or carrying out of this Final Judgment, 
for the amendment or modification of any 
of the provisions thereof, for the enforce- 
ment of compliance therewith, and for the 
punishment of violations thereof. 
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In the United States Court of Appeals for the Ninth Circuit. 
May 29, 1952. 


Appeal from the United States District Court, Southern District of California, 
Central Division. 


C-O-Two Fire Equipment Co., and Maynard Laswell v. United States. 
No. 12,964. Dated 


Case No, 983 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Criminal Prosecutions—Conspiracy to Fix Prices—Circumstantial Evidence—Proot 
Beyond a Reasonable Doubt—A trial court’s finding that a manufacturer of portable 
carbon dioxide fire extinguishers and one of its officers conspired with other such manu- 
facturers to fix and maintain non-competitive prices, terms, and conditions relating to 
sales of such fire extinguishers to ultimate consumers is affirmed where the trial court 
found, in addition to price uniformity, a background of illegal patent licensing agreements 
containing minimum price maintenance provisions, an artificial standardization of product, 
a raising of prices at a time when a surplus existed in the industry, and a policing of 
dealers to effectuate the maintenance of minimum price provisions in accordance with 
price lists published and distributed by the manufacturers. Other factors which convinced 
the trial court, beyond a reasonable doubt, that such a conspiracy existed, were the use 
of a delivered price system which resulted in price identity to the customer, regardless 
of where the fire extinguishers were manufactured, and the submitting of identical bids 
to public agencies. A conviction resting solely upon circumstantial evidence is not an 
innovation. Proof and evidence in an antitrust conspiracy case is, in most cases, circum- 
stantial. Proof of a formal agreement is unnecessary. 


See the Sherman Act annotations, Vol. 1, § 1220.431, 1240.251, 1630.592. 


Criminal Prosecutions—Conspiracy to Fix Prices—Prejudicial Error—aA trial court 
in describing price lists as containing “agreed-upon” prices and in stating in its Findings 
of Fact that bids were “agreed-upon,” did not appear to have prejudiced the appellants, 
although such terminology would seem to belong under Conclusions of Law. The Find- 
ings of Fact and Conclusions of Law clearly disclose that the trial court held that the 
appellants were guilty beyond a reasonable doubt of a conspiracy to fix prices. There 
is no prejudicial error. 


See the Sherman Act annotations, Vol. 1, J 1630.661. 


For the appellants: H. Bruce Baumeister, Hollywood, Cal. (Thorn Lord, Trenton, 
N. J., of counsel), and Francis R. Kirkham, William E. Mussman, and Richard J. 
MacLaury, San Francisco, Cal. (Pillsbury, Madison and Sutro, San Francisco, Cal., of 
counsel). 

For the appellee: William C. Dixon, Special Assistant to the Attorney General; James 
M. McGrath, Special Attorney, Antitrust Division, Department of Justice, Los Angeles, 
Cal.; Walter S. Binns, United States Attorney, Los Angeles, Cal.; H. G. Morison, 
Assistant Attorney General; and J. Roger Wollenberg, Special Assistant to the Attorney 
General, Department of Justice, Washington, D. C. 


Before Hearty, Bone and Porte, Circuit Judges. 


uals charging them with a conspiracy in 
violation of Section 1 of the Sherman Act, 
20) Stat. 209) as amended, 15 U.S, C.iSec. i 
regarding the sale of portable carbon diox- 
ide fire extinguishers in Southern California. 


[Indictment Under Sherman Act] 


Bone, Circuit Judge [In full text]: On 
June 15, 1949, an indictment was returned 
against four corporations and three individ- 


1Section 1. ‘‘Every contract, combination in combination or conspiracy declared * * * to be 


the form of trust or otherwise, or conspiracy, 
in restraint of trade or commerce among the 
several states, or with foreign nations, is here- 
by declared to be illegal. * * * Every person, 
who shall make any contract or engage in any 
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illegal shall be deemed guilty of a misdemeanor, 
and, on conviction thereof, shall be punished 
by fine not exceeding $5,000, or by imprison- 
ment not exceeding one year, or by both said 
punishments, in the discretion of the court.’’ 
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[Two Defendants Found Guilty—Ap peal] 


Three of the indicted corporate defend- 
ants—Walter Kidde & Company (hereafter 
called Kidde), American-La-France-Foamite 
Corporation (La-France), and General Pacific 
Corporation (Pacific)—and two individual 
defendants, entered nolo contendere pleas 
and were fined. Defendants-appellants C-O- 
Two Fire Equipment Co. (C-O-Two) and 
Maynard A. Laswell waived a jury, pro- 
ceeded to trial, and on February 26, 1951 
judgments of guilty were entered as to 
both. C-O-Two was fined $5,000.00 and 
Laswell was fined $1,000.00. Both appeal. 


[Conspiracy to Fix Prices Charged] 


The indictment charged that from Jan- 
uary, 1947 to June 15, 1949 the defendants 
in this action combined and conspired, in 
restraint of interstate trade and commerce, 
to fix, determine, establish and maintain 
non-competitive prices and terms and con- 
ditions relating to the sale of portable car- 
bon dioxide fire extinguishers to ultimate 
purchasers in the Southern California area. 


The combination and conspiracy (extend- 
ing throughout the Southern California area) 
allegedly consisted of an agreement: (a) to 
fix and maintain prices to ultimate pur- 
chasers; (b) to fix and maintain terms and 
conditions of sale to ultimate purchasers; 
(c) to publish and distribute among dealers 
price lists showing uniform prices at which 
the corporate defendants sell to ultimate 
purchasers; (d) to require dealers to main- 
tain and adhere to such prices and terms 
and conditions of sale; (e) not to sell or 
deliver fire extinguishers to dealers who did 
not maintain and adhere to such prices and 
terms and conditions of sale; (f) to quote 
and submit identical bids to governmental 
and public agencies, in accordance with 
such prices, and to require any dealer sub- 
mitting competing prices to do likewise. 

The indictment further charged that for 
the purposes of effectuating the combination 
and! conspiracy each of the corporate de- 
fendants by agreement and concert of ac- 
tion did the things they were alleged’ to 
have conspired to do, including, but not 
limited to the following acts: (a) the pub- 
lishing periodically of lists showing prices 
and terms and conditions of sale to ultimate 
purchasers, which lists were identical with 
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those published by the other defendants; 
(b) the instructing of its dealers to main- 
tain and adhere to such lists; (c) the 
“policing” of its dealers to assure mainte- 
nance and adherence to such lists; (d) the 
submission of a bid to the County of Los 
Angeles for 104 fire extinguishers in strict 
conformance to such lists, and this bid was 
identical as to prices, terms, and conditions 
of sale with bids submitted by the other 
corporate defendants, and (e) the submis- 
sion of a bid to the Department of Water 
& Power for the City of Los Angeles for 
60 fire extinguishers in strict conformance 
to such lists, and this bid was identical as 
to prices, terms, and conditions of sale with 
bids submitted’ by the other corporate de- 
fendants. 


[Legal Sufficiency of Evidence Challenged] 

All parties to this appeal agree that, sub- 
stantially, none of the evidence produced 
at the trial was disputed. Most of the facts 
were either stipulated or admitted. 


In accordance with the request of appel- 
lants, and pursuant to Rule 23 (c) of the 
Rules of Criminal Procedure, the District 
Court made findings of fact and conclusions 
of law. Inasmuch as appellants do not con- 
test the competency of any of the evidence 
offered by appellee, but simply challenge 
the legal sufficiency of the evidence, we 
turn to a brief review of the findings. In 
so doing, it is well to bear in mind that it 
is not our function to adjudge the credi- 
bility of witnesses or weigh the evidence. 
In this case that duty rested upon the trial 
judge. Even though it might be said that 
this is a close case and from a considera- 
tion of all of the facts before him he might 
have reached a different conclusion, we are 
unable to conclude that his final determina- 
tion is so far without support in credible 
and convincing evidence of guilt as to call 
for a reversal of his judgment. 


[The Industry] 


The record reveals that there are five 
principal manufacturers of portable carbon 
dioxide fire extinguishers in the United 
States whose total sales constitute more 
than 90% of all such extinguishers sold in 
this country. They are the four corporate 
defendants below, and The General Detroit 
Corporation.” The factories of two corpo- 


2 The General Detroit Corp. is not named in 
the indictment. Although it owns the controll- 
ing interest in the defendant Pacific, there is an 
intra-company territorial division under which 
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Pacific handles all sales in the thirteen Western 
States, and the parent General Detroit sells in 
all other states in this country. 
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rate defendants, including appellant C-O- 
Two, are located in New Jersey, while that 
of a third is in New York, and the fourth 
corporate defendant manufactures in Los 
Angeles, California. 


[Patent Licensing Agreements] 


The evidence shows, and the trial court 
specifically, found that during the period 
from August, 1932 to about the year 1942, 
defendants Kidde, C-O-Two, and La-France 
were the only manufacturers of fire extin- 
guishers in the United States. On August 
24 and 25, 1932, Kidde entered into identical 
patent licensing agreements with La-France 
and C-O-Two, respectively, licensing the 
latter companies under certain patents re- 
lating to carbon dioxide fire extinguishers, 
including U. S. Patent No. 1760274. In or 
about March, 1940, Specialties Development 
Corporation, a wholly-owned subsidiary of 
Kidde, acquired all the rights of Kidde as 
licensor under these agreements, and the 
right to issue additional licenses under the 
patents. In December, 1944, Pacific (and 
its parent company, Detroit) accepted a 
license from Specialties under the same pat- 
ents, including U. S. Patent No. 1760274. 
The licensing agreements terminated in the 
United States on or about May 27, 1947, 
that being the expiration date of U. S. 
Patent No. 1760274. The licensing agree- 
ments reserved to the licensor the right to 
require the licensees therein to sell, or 
otherwise dispose of, any fire extinguishing 
apparatus using any features covered by 
the licensed patents at prices not less than 
or upon terms no different from those es- 
tablished by the licensor. 


[Prices Substantially Identical] 


The record shows and the trial court 
found that from August 24, 1932 to May, 
1947, (while the license agreements were 
in effect), and during the period from May, 
1947 to the date of the return of this indict- 
ment, “the prices, terms, and conditions of 
sale, under which fire extinguishers manu- 
factured by the defendants were sold to 
ultimate purchasers in the Southern Cali- 
fornia area, were substantially identical ex- 
cept for relatively short periods of time 
while price changes were being put into 
effect.” (Italics supplied) The corporate 
defendants, at various times, during the 
period covered by the indictment, published 
and distributed price lists among their re- 
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spective dealers which contained the iden- 
tical and agreed-upon prices at which the 
corporate defendants and their dealers would 
sell their extinguishers in the Southern 
California area. 


[Dealers—Price Lists] 


Extinguishers were sold by the corporate 
defendants to dealers at their established 
discounts from the identical net, delivered 
consumer prices as established by the de- 
fendants in their respective price lists. The 
trial court further found that “substantially 
all * * * were sold by said dealers to the 
ultimate purchasers at the published net, 
delivered consumer prices of * * * defend- 
ants, upon the dealer’s understanding that 
his particular supplier defendant required 
such fire extinguishers to be sold at such 
prices. The defendants * * * agreed not 
to sell or deliver * * * to dealers who 
failed to maintain and adhere to the prices, 
terms, and conditions of sale agreed upon 
and fixed by the defendants for the sale of 
fire extinguishers to ultimate purchasers in 
the Southern California area. The corpo- 
rate defendants * * * required their dealers 
to maintain and adhere to the prices, terms, 
and conditions of sale agreed upon and 
fixed by the defendants * * *,.” (Italics 
supplied) 

In addition to sales to dealers, appellant 
C-O-Two, and the corporate defendants 
below, also sold substantial quantities of 
their extinguishers directly to ultimate pur- 
chasers in the Southern California area at 
identical prices. These prices were the pub- 
lished net, “delivered consumer” prices of 
each of the corporations named in the in- 
dictment. It is significant that the trial 
court also found that appellant C-O-Two 
had no cost records or other data indicat- 
ing the manner or method of computing 
the sale price of the fire extinguishers 
manufactured and sold by it. 


[Identical Price Bids] 


The findings further state that the cor- 
porate defendants, or their respective deal- 
ers, submitted identical price bids for fire 
extinguishers to the City of Los Angeles, 
Department of Water and Power, in or 
about May, 1948, and to the Purchasing 
Agent for the County of Los Angeles in 
or about August, 1948. In those two 
months, respectively, appellant C-O-Two 
caused its selling agent in the Los Angeles 
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area to “police” two of its dealers who had 
submitted bids to the City of Los Angeles 
and to the County of Los Angeles on terms 
more advantageous to the City and County 
than those published in the price lists of 
C-O-Two. Such “policing” according to 
the Findings of Fact, was “for the purpose 
of compelling said dealers, under threat of 
refusal to furnish fire extinguishers, to 
withdraw their bids.” 


[Proof Beyond a Reasonable Doubt] 


Appellants’ principal contention would seem 
to be that the evidence does not prove be- 
yond a reasonable doubt that they con- 
spired to fix prices as charged in the 
indictment. Much is made of the dearth 
of direct evidence of conspiracy. It must 
be remembered, however, that “* * * in 
this modern era of increasing subtleties, it 
is rare indeed for a conspiracy to be proved 
by direct evidence.” Milgram v. Loew’s, Inc. 
[1950-1951 Trane Cases { 62,938], 192 F. 
2d 579, 583, cert. denied April 21, 1952. 


[Circumstantial Evidence | 


We examine then the circumstantial evi- 
dence which the trial court concluded pointed 
beyond a reasonable doubt to a conspiracy 
among defendant manufacturers to fix, de- 
termine, establish and maintain non-com- 
petitive prices and terms and conditions 
relating to sales of portable carbon dioxide 
fire extinguishers to ultimate consumers in 
the Southern California area. First, it is 
uncontroverted that appellant C-O-Two 
was a party to a licensing agreement, among 
the (then) only three manufacturers of 
portable carbon dioxide fire extinguishers 
in the United States, which contained a 
minimum price maintenance provision. Now 
appellants strenuously argue that this pro- 
vision was abrogated by mutual agreement 
in August, 1942. The record, however, does 
not reveal any price competition, as might 
be expected, in the industry after the al- 
leged abrogation of the price maintenance 
provision. From such circumstances, the 
trier of the facts might properly have in- 
ferred, either that no such abrogation did 
in fact take place, or that it was done for 
appearance’ sake only and was not a thing 
of substance. 

A stipulation inserted in the record indi- 
cates that appellant C-O-Two, and the 
other corporate defendants below, were 
members of the Fire Extinguishers Manu- 
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facturers Association, Inc., and that appel- 
lant Laswell represented C-O-Two on the 
Carbon Dioxide Committee of such asso- 
ciation. It is uncontroverted that this com- 
mittee held meetings at which Laswell, as 
well as representatives of the other defend- 
ant corporations, was present during the 
period covered by the indictment. That an 
opportunity was thus afforded to discuss 
and agree upon prices and pricing policies 
on an industry-wide basis, cannot be denied. 
Appellants seek to destroy any probative 
value from such a stipulation by pointing 
out that there is no direct evidence of what 
transpired at those meetings. But the trial 
court, sitting as the trier of the facts, re- 
garded this evidence as being another one 
in a series of “plus factors” which, when 
standing alone and examined separately, 
could not be said to point directly to the 
conclusion that the charges of the indict- 
ment were true beyond a reasonable doubt, 
but which, when viewed as a whole, in their 
proper setting, spelled out that irresistible 
conclusion. 

The standardization of product among 
the four defendant corporations named! in 
the indictment is pointed to by appellee as 
another plus factor in the chain of circum- 
stances that points to the conspiracy alleged. 
As stated by appellants’ counsel in his 
opening statement, “These portable extin- 
guishers are almost identical, and they use 
the same product, of course, carbon dioxide 
in them.” In fact, appellants allege error 
in the trial court’s refusal to admit prof- 
fered’ evidence in the form of the fire ex- 
tinguishers themselves, for the purpose of 
showing that the product is identical through- 
out the United States. As stated by appel- 
lants’ counsel, in making his offer of proof: 
“* * * we are selling a product that you 
can’t identify except by—I couldn’t at least, 
except by looking at the labels.” 


It is the contention of appellants that 
this standardization and substantial identity 
of product serves to explain the admitted 
price uniformity in the industry during the 
pertinent period. We think, however, that 
such standardization of a product that is 
not naturally standardized facilitates the main- 
tenance of price uniformity. See Milk and 
Ice Cream Can Institute v. Federal Trade Com- 
mussion [1946-1947 Trane Cases 57,429], 
152 F. 2d 478, 482. The appellants seck to 
rebut such conclusion and any inference of 
combined action that may arise therefrom 
with the testimony of their witness, Allen, 


Copyright 1952, Commerce Clearing House, Inc. 


Number 243—245 
6-19-52 


that “we are required to meet standards 
set up by the Underwriters Laboratories 
in this respect, that we are required to put 
out certain sizes in order to obtain certain 
ratings * * *” This evidence may well 
explain the artificial standardization in re- 
gard to size. But we can well understand 
why the trial judge was unable to accept 
Mr. Allen’s testimony as a satisfactory ex- 
planation for the similarity in color and 
other physical characteristics among the 
extinguishers manufactured by the different 
corporate defendants. Appellants make no 
effort to explain why these products, although 
manufactured by different companies, and 
formed of components manufactured by 
different companies, were indistinguishable 
save for their respective labels. 


The stipulation entered into by the par- 
ties reveals that the corporate defendants, 
including appellant corporation, not only 
made sales to dealers, but also competed 
with those dealers by selling direct to the 
public on the retail level. Because of its 
importance, we here set out paragraph (5) 
of the First Supplemental Stipulation As 
To Facts, which consists of the agreed 
testimony of some sixteen dealers in the 
products manufactured by defendant cor- 
porations: 


“5. That if called upon to testify in the 
above captioned proceeding, each of the 
persons mentioned in Paragraph 3 hereof 
[sixteen dealers] would testify substan- 
tially as follows: That during said period 
purchases of portable carbon dioxide fire 
extinguishers were made either directly 
from one or more of the defendant cor- 
porations or through distributors of said 
corporations located in the State of Cali- 
fornia; that in reselling such fire extin- 
guishers to consumers and users in the 
Southern California area, he or the cor- 
poration by which he was employed, as a 
matter of sales policy, generally adhered 
to the published consumer prices sug- 
gested by the defendant corporation whose 
product was being sold; that he knew 
that the consumer prices published by all 
of the defendants during the greater part 
of said period were identical with each 
other; that he understood that the de- 
fendant manufacturer whose product was 
being sold required that such product be 
sold at the consumer prices published: by 
said defendant.” (Italics supplied) 


It is the contention of appellee that in 
order to effectuate the so-called horizontal 
conspiracy, defendant corporations controlled 
the resale prices of the product. While it 
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is apparent that there are several legitimate 
inferences that may be drawn from the 
stipulated testimony set forth above, it 
cannot be denied that one such inference 
is that which was drawn by the trier of 
facts below, and which appellee contends 
was a proper one. We agree. 


We are not unmindful of the standard 
suggested in Pevely Dairy Co. v. United 
States [1948-1949 TrapeE CAsEs Jf 62,526], 
178 F. 2d 363, 367, upon which appellants 
lay great stress, that: “In order to justify 
a jury in finding a verdict of guilty based 
entirely upon circumstantial evidence, the 
facts must not only be consistent with the 
guilt of the defendants, and each of the 
defendants, but they must be inconsistent 
with any other reasonable hypothesis that 
can be predicated upon the evidence.” But 
that is not to say, as appellants would 
have us do, that such a rule must be sep- 
arately applied to each link in the chain of 
circumstances and if one such unit does 
not fit the standard then the whole is like- 
wise vulnerable. As said in Umited States 
Dao TAH PLAS Oi. Si VS BE Re Fela 
character and effect of a conspiracy are not 
to be judged by dismembering it and view- 
ing its separate parts, but only by looking 
at it as a whole.” See also United States 
v. The New York Great Atlantic and Pacific 
Tea Company [1948-1949 TrapE CASES 
T62/375]18 173.1. 2de79 80. 


A conviction resting solely upon circum- 
stantial evidence is not an innovation. It 
is, we think, well established that the proof 
and evidence in an antitrust conspiracy case 
is, In most cases, circumstantial. Proof of 
a formal agreement is unnecessary, and 
were the law otherwise such conspiracies 
would flourish; profit, rather than punish- 
ment, would be the reward. See United 
States v. American Tobacco Co, [1944-1945 
Trape Cases § 57,317], 147 F. 2d 93, af- 
firmed [1946-1947 TRApE Cases {[ 57,468], 
328 U. S. 781. As stated in Interstate Cir- 
cuit, Inc., et al. v. United States, 306 U. S. 
2082215 


“As is usual in cases of alleged unlaw- 
ful arrangements to restrain commerce, 
the Government is without the aid of 
direct testimony that the distributors en- 
tered into any agreement with each other. 
* * * Tn order to establish agreement 
it is compelled to rely on the inferences 
drawn from the course of conduct of the 
alleged conspirators.” 
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The record shows that on at least two 
occasions, defendant corporations, including 
appellant C-O-Two, submitted! identical bids 
on fire extinguishers to the City and County 
of Los Angeles. Ross M. Bell, a dealer 
for appellant corporation, submitted a bid 
in May, 1948, in response to a request for 
same by the Department of Water and 
Power of the City of Los Angeles. The 
Bell bid provided a two per cent discount 
for payment within thirty days, in accord- 
ance with Bell’s usual practice on public 
business. 


Q. Can you explain to the jury, or 
rather, can you explain to the Court why 
in that particular case you gave a dis- 
count of two per cent? 

A. In that particular case it was defi- 
nitely in error. It has always been the 
company’s practice to give 2 per cent 
30 days on City, County and State busi- 
ness. In this particular case, why, we 
were told definitely it should’ have gone 
in net 30 days, and that is the way we 
intended it to go in, but the stenographer, 
—it is just customary, as I say, for all 
the bids to go in 2 per cent 30 days, and 
I didn’t catch it when the bids went in. 

ee eee 


A. If I understand your question right, 
you mean who told me to quote net 30 
days? 

Q. Yes. 

_A. I was told that—of course, it is 
right on their price sheet itself, net 30 
days, and I was told it by Mr. Werk of 
the Pyrene Company, and also Mr. Reeves 
of the C-O-Two Company. 


Mr. Bell then stated that after he received 
the contract on the basis of his bid, he re- 
ceived a phone call from Reeves (Rives) 
of the C-O-Two Company asking that he 
withdraw his bid and’ stating, in substance, 
that he would not be furnished the extin- 
guishers.* The record shows that after be- 
ing denied permission by the Department of 
Water and Power to withdraw his bid, Bell 
attempted to procure the extinguishers with 
which to fill the order direct from the C-O- 
Two factory in Newark, New Jersey. After 
a two week delay without acknowledgment, 
Bell received a wire from appellant C-O- 
Two that appellant Laswell would contact 
him regarding his order on the following 


* Rives is a consignee warehouse representa- 
tive of C-O-Two. 

4The Pyrene Company, by whom Mr. Werk 
was employed, owns 65% of the stock of appel- 
lant C-O-Two. C-O-Two and Pyrene enjoy a 
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day. Laswell, and a Mr. Keyes, also asso- 
ciated with C-O-Two, did call upon him, 
and although they finally agreed to deliver 
the order, they left no doubt in Bell’s mind 
that the prices as designated by appellant 
C-O-Two should be maintained. Laswell’s 
explanation, according to Bell’s testimony, 
which the trial court may well have ac- 
cepted in preference to the testimony of 
Laswell himself, was that: 


“* %& * Tf one party would naturally 
cut prices that upset the whole market 
which, you might say, would create price 
cutting and make it a bad item for all 
distributors to handle and it would be 
necessary more or less to police the thing 
to keep prices maintained so all distrib- 
utors could have a fair margin of profit.” 


Testimony of similar import was given 
by Mr. Kurtzman of the F. S. & W. W. 
Hirsch Company, in reference to an August 
1948 bid on fire extinguishers to the County 
of Los Angeles. That company submitted 
its bid at the published list price less a 
1 per cent discount. Although this was the 
lowest bid submitted, Mr. Hirst, of the 
Hirsch Company, withdrew it prior to the 
award being made, after being phoned by 
a Mr. Werk. Regarding that telephone 
call, William Hirst testified: 


“A. Well, Mr. Werk told me, in sub- 
stance, he said, ‘Well, it looks like you 
got a bid or a contract, but,’ he said, 
‘you are the only firm that stepped out 
of line.’ 

The Court: What did you say to him? 

The Witness: Well, I asked him what 
did he mean by that? ‘Well,’ he said, 
‘every other bidder had the same identical 
price except you,’ inasmuch as we al- 
lowed a one per cent discount.” 


[Claim that Absence of Direct Evidence Fatal} 


Notwithstanding the items of evidence 
hereinbefore discussed, upon which the trial 
court based its conclusion that appellants 
C-O-Two and Laswell, together with the 
other defendants named in the indictment, 
violated Section 1 of the Sherman Act, 
appellants assert that the absence of direct 
evidence of a prearranged plan among the 
alleged conspirators is fatal to the prose- 
cution. The significant case for the court 


sales agreement whereby the former uses the 
salesmen of Pyrene in marketing C-O-Two prod- 
ucts. Werk is a Pyrene representative in 
Los Angeles. 
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to examine, according to appellants, is 
Pevely Dairy Company v. United States [1948- 
1949 TrapE Cases { 62,526], 178 F. 2d 363, 
(C. A. 8, 1949), certiorari denied 339 U. S. 
942 (1950). 


In Pevely appellants were convicted of 
engaging in a conspiracy to fix wholesale 
and retail milk prices in the St. Louis area, 
in violation of Section 1 of the Sherman 
Act. The evidence introduced by the gov- 
ernment was wholly circumstantial. The 
Court of Appeals for the Eighth Circuit 
reversed the trial court, and concluded that 
“The circumstances relied upon in the in- 
stant case can not reasonably be said to be 
inconsistent with the innocence of appel- 
Ratse ee 


[Pevely Case Distinguished] 


We are not persuaded that the logic of 
the Pevely case is controlling here. There 
the quality of the milk distributed was 
determined by ordinance of the City of St. 
Louis, and whatever artificial standardiza- 
tion of product took place was thereby 
explained. It is also a fact that milk, of 
Grade A quality, is a product which by 
nature approaches fungibility. All appel- 
lants, in Pevely, did business in the same 
area and all milk was received from the 
same source. Appellants introduced evi- 
dence showing that the price they paid for 
their product as delivered to them was fixed 
by government regulation. They showed 
that the cost of labor in processing the 
milk was substantially the same for each of 
them, it being determined by contracts with 
labor unions. Price changes were explained 
by detailed evidence of economic factors 
such as increases or decreases in the cost 
of processing and distributing. And a final 
distinguishing feature between the Pevely 
litigation and the instant case is found in 
the fact that all individual defendants, who 
were officers of appellant corporations in 
Pevely, were found not guilty by the jury. 
That this unusual situation influenced the 
appellate court’s decision to reverse the 
conviction as to the corporate appellants is 
made clear by the following comment at 
pages 370, 371: 


“However, the verdict of not guilty as 
to the individual defendants in this case 
certainly stripped the verdict of guilty 
as to the corporation defendants of all 
semblance of logic or reason, and to our 
minds weakened the presumption of cor- 
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rectness usually attributable to the ver- 
dict of a jury.” 


[No Explanation for Price Uniformity] 


In the instant situation appellants have 
not come forward with any satisfactory ex- 
planation for the admitted price uniformity, 
nor was any evidence introduced to dissi- 
pate the inference of conspiracy arising from 
the history of licensing agreements with 
minimum price maintenance provisions, save 
for the bare statement that such provisions 
were abrogated. Appellants, in their brief, 
advise this court that “a great deal of evi- 
dence could have been offered below on 
costs, economics, and so forth.” While that 
may well be true, it brings to mind the 
thought of Shakespeare that “* * * often- 
times excusing of a fault doth make the 
fault the worse by the excuse.” At least 
it does not make appellants’ position any 
better, since evidence which could have been 
offered, but was not, is as nothing. 


[Additional Circumstantial Evidence], 


Additional circumstantial evidence of the 
existence of a conspiracy as charged in the 
indictment is found in the fact that the cor- 
porate defendants charged identical con- 
sumer prices for their products regardless 
of where they maye be sold in the United 
States. Under the pricing system used by 
defendants, a consumer in Los Angeles paid 
the same price for a fire extinguisher re- 
gardless of whether the purchase is made 
from a dealer or manufacturer located in 
New York, New Jersey, or Los Angeles, 
California. As was said in Milk and Ice 
Cream Can Institute v. Federal Trade Com- 
mission, supra, at 481: 


“The Commission found that ‘with the 
exception of short periods of time while 
adjustments in prices were being made, 
the prices charged by the respective re- 
spondent members (petitioners here), both 
f.o.b. and delivered, had been uniform 
and identical.’ Petitioners do not seri- 
ously challenge this finding. The record 
fully discloses that such was the situation 
for at least a period of more than four 
years immediately prior to the time of 
the commencement of the instant proceed- 
ing. To illustrate, a customer located in 
St. Paul could purchase cans at the same 
delivered price irrespective of whether 
the purchase was made from a member 
located in Chicago or St. Paul. Just how 
such an unnatural situation could be brought 
about by members of an industry without 
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a plan or agreement is difficult, if not im- 
possible to visualize.’ (Italics supplied) 


We hasten to agree with appellants’ state- 
ment that uniformity of delivered price does 
not in and of itself create inference of col- 
lusion, where such uniformity has “simple 
and local explanations in the nature of the 
market, the product and the transportation 
costs.” But appellants do not produce any 
such explanation here. Instead, a survey 
of market conditions in the fire extinguisher 
industry immediately after the last war in- 
dicates that although there was a substantial 
surplus of such extinguishers on the mar- 
ket (put there by the government), the 
defendant corporations increased their prices. 
Price increases which occur in times of 
surplus or when the natural expectation 
would be a general market decline, must 
be viewed with suspicion. Yet appellants 
offer no evidence to dispel doubts as to 
the legitimacy of their activities. 


[Findings as to Individual Defendant] 


As to appellant, Laswell, the trial court 
found that: 


“The defendant Maynard Laswell, as 
Vice President in Charge of Sales of 
defendant C-O-Two, during the period 
of the combination and conspiracy * * * 
instigated, determined, and supervised the 
prices and sales policies of defendant 
C-O-Two. He was a member of the 
Carbon Dioxide Committee of the Fire 
Extinguisher Manufacturers’ Association, 
on which committee the other defendants 
were also represented. He policed and 
enforced the agreed-upon prices * * * 
on the dealers of defendant C-O-Two in 
the Southern California area during the 
period of the price fixing conspiracy.” 


We have examined the evidence intro- 
duced by the appellee regarding appellant 
Laswell, as well as the testimony of Las- 
well. Laswell, like appellant C-O-Two, 
denies the finding of “policing,” but there 
is substantial evidence of such activity which 
the trial court could properly believe, and 
did believe. The position of Laswell is the 
same as that of the corporate appellant, and 
is summarized by Mr. Lord, who repre- 
sented appellants, as follows: 


“We have never denied any of the facts. 
* * We simply say that the industry 
has used more or less identical prices to 
the consumer, and that is not in and of 
itself sufficient to establish a conspiracy.” 
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Although Mr. Lord’s statement may cor- 
rectly state appellants’ case, it does not 
properly set forth the precise question which 
we here decide. As before stated, that ques- 
tion is not whether identical prices through- 
out the industry in and of itself establishes 
a conspiracy. We would be deciding the 
unnecessary to answer that question. Here, 
however, we have in addition to price uni- 
formity, the other so-called plus factors 
hereinbefore treated. They include a back- 
ground of illegal licensing agreements con- 
taining minimum price maintenance provi- 
sions, an artificial standardization of products, 
a raising of prices at a time when a 
surplus existed in the industry, and a polic- 
ing of dealers to effectuate the maintenance 
of minimum price provisions in accordance 
with price lists published and distributed 
by the corporate defendants, including 
appellant C-O-Two. Other factors which 
convinced the trial court, beyond a reason- 
able doubt, that the conspiracy did in fact 
exist, as charged, were the use of a deliv- 
ered price system which resulted in price 
identity to the customer for the products 
sold, regardless of where they were manu- 
factured, and the submitting of identical 
bids to public agencies. We think that the 
facts are not only consistent with the guilt 
of appellants, but also inconsistent with any 
other reasonable hypothesis. 


[Other Alleged Errors] 


Another specification of error alleged by 
appellants is that uniformity of price and 
size of extinguishers does not, tpso facto, 
prove beyond a reasonable doubt a con- 
spiracy to fix prices. We have previously 
found this argument to be without merit, 
inasmuch as evidence of uniformity and size 
of product was not the only evidence in 
support of the allegations of the indictment. 


Appellants also contend that the trial 
court erred in describing the price lists as 
containing “agreed-upon” prices and in stat- 
ing in his Findings of Fact that the bids 
were “agreed-upon.” While such terminology 
would seem to belong under Conclusions 
of Law, it does not appear to have preju- 
diced appellants in any way. The Findings 
of Fact and Conclusions of Law clearly 
disclose that the trial court held that the 
appellants were guilty beyond a reasonable 
doubt of the offense charged in the indict- 
ment. There is no prejudicial error. 
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[Judgment A firmed] without merit. The judgment is, accord- 


We have examined other alleged errors ingly, affirmed. 
specified by appellants and find them to be 


Lf 67,291] United States v. General Electric Company, Westinghouse Electric Cor- 
poration, Line Material Company, Union Metal Manufacturing Company, Pacific Union 
Metal Company, and Holophane Company, Inc. 


In the United States District Court for the Northern District of Ohio, Eastern 
Division. Civil No, 26012. Filed May 27, 1952. 


Case No, 960 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Consent Decrees—Circulation of Bids and Sales Information—Street Lighting Equip- 
ment.—Manufacturers of street lighting equipment are enjoined by a consent decree from 
circulating or communicating among themselves quotations or bids for the sale of such 
equipment; information concerning the sale of such equipment in advance of its being 
made available to the trade; and information as to prices, terms or conditions of sale of 
such equipment not generally available to the trade, except exclusively in connection with 
a bona fide purchase or sale. 


See the Sherman Act annotations, Vol. 1, J 1530.10, 1590. 


Consent Decrees—Exclusive Sales—Street Lighting Equipment.—Manufacturers of 
street lighting equipment are enjoined by a consent decree from selling or distributing 
such equipment as the exclusive sales or distribution representative of any other such 
manufacturer, and from selling or distributing such equipment under any agency agree- 
ment with each other for a period of ten years. Certain defendants are enjoined from 
selling such equipment through exclusive distributors until such time as each such defendant 
has established that competitive conditions exist in the trade. 


See the Sherman Act annotations, Vol. 1, J 1220.198, 1530.40. 


Consent Decrees—Interlocking Directorships—Street Lighting Equipment.—Manu- 
facturers of street lighting equipment are enjoined by a consent decree from having any 
officer or director who is at the same time an officer or director of any other person 
engaged in the manufacture and sale of such equipment; and from coercing or controlling 
the business, financial or promotional policies, practices, operation, management, expansion or 
other business activity of any other person engaged in the manufacture and sale of such 
equipment. 


See the Sherman Act annotations, Vol. 1, J 1530.80. 


Consent Decrees—Acquisition of Stocks or Assets—Street Lighting Equipment.— 
Manufacturers of street lighting equipment are enjoined by a consent decree from acquir- 
ing by purchase of assets, capital stock, securities or any evidence of indebtedness, or by 
merger, consolidation or otherwise, and from exercising after such acquisitions, the owner- 
ship or control of the business, physical assets or good will of any person engaged in the 
manufacture and sale of such equipment for a period of ten years, and after said ten-year 
period, of any other defendant manufacturer, unless the acquiring defendant has shown 
that the effect of such acquisition may not be to substantially lessen competition in the 
manufacture and sale of such equipment. 


See the Sherman Act annotations, Vol. 1, § 1210.335, 1530.80. 
Consent Decrees—Manufacture and Sale of Street Lighting Equipment upon Non- 
Discriminatory Terms.—Until such time as certain manufacturers of street lighting equip- 


ment have established that competitive conditions exist in the trade in standards and 
refractors, (1) one of the manufacturers is enjoined from refusing to sell standards to any 
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person engaged in the distribution or installation of street lighting equipment without 
discrimination as to the filling of orders, and (2) one of the manufacturers is enjoined 
from refusing to sell refractors to any person engaged in the manufacture of street 
lighting equipment or to any person engaged in the sale of luminaires without discrimina- 
tion as to the filling of orders, from refusing to make special molds designed to produce 
refractors of equivalent quality and function to those produced for any other person, and 
from refusing to supply upon non-discriminatory terms, technical assistance comparable 
to that furnished any defendant or other customer, to any person engaged in the manu- 
facture of street lighting equipment. 


See the Sherman Act annotations, Vol. 1, § 1530.90. 


Consent Decrees—Fixing Prices, Submitting Collusive Bids, Allocating Markets, 
Designating Sales Agents, and Refraining from Manufacture—Street Lighting Equipment. 
—Manufacturers of street lighting equipment are enjoined by a consent decree from 
conspiring to fix prices, differentials, discounts or other terms or conditions of sale; 
to refuse to submit a bid, or to make a bid higher than, or identical with, the bid of any 
person, or to submit collusively a bid; to allocate manufacturing or sales territories, 
customers, or distribution channels; to designate any third person to whom or through whom 
such equipment may be sold or distributed; to designate any third person as a joint 
distribution or sales agency; and to refrain from the manufacture, distribution or sale of 
such equipment. 


See the Sherman Act annotations, Vol. 1, § 1220.158, 1220.204, 1530.10, 1530.20, 
1530.40. 


For the plaintiff: H. G. Morison, Assistant Attorney General; John J. Kane, Jr., 
Acting District Attorney; Robert B. Hummel, Chief of the Great Lakes Office; Donald 
P. McHugh, W. D. Kilgore, Jr., and William H. McManus, Attorneys for the United 
States; and Don C. Miller. 


For the defendants: Jones, Day, Cockley and Reavis by Frank C. Heath, and 
Simpson, Thacher and Bartlett by Albert C. Bickford, for General Electric Co.; H. J. 
Crawford and James C, Davis (Squire, Sanders and Dempsey) for Westinghouse Electric 
Corp.; Richard F. Stevens and Howard F. Burns (Baker, Hostetler and Patterson) for 
Line Material Co.; Richard G. McCuskey and C. W. Sellers for Union Metal Mfg. Co. and 
Pacific Union Metal Co.; Shepard Broad and Lewis Horwitz per Richard F. Stevens for 
Holophane Co., Inc.; C. J. A. Hazelwood, Milwaukee, Wis.; Broad and Cassel, Miami 
Beach, Fla.; and Thomas O. Nevison. 


Final Judgment 
[Consent to Entry of Judgment] 


Freep, District Judge [Jn full text]: The 
plaintiff, United States of America, having 
filed its Complaint herein on November 12, 
1948, and plaintiff and defendants by their 
attorneys having severally appeared and, 
before the filing of any answers to said 
Complaint, consented to the entry of this 
Final Judgment without trial or adjudica- 
tion of any issue of fact or law herein, and 
without admission of any party in respect 
to any such issue; 


Now, therefore, before any testimony or 
evidence has been taken herein, and upon 
consent as aforesaid of all the parties 
hereto, 


It is hereby ordered, adjudged and de- 
creed as follows: 
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I 


[Cause of Action Under Sherman Act] 


The Court has jurisdiction of the subject 
matter herein and of all the parties hereto 
The Complaint states a cause of action 
against the defendants under Section 1 and 
2 of the Act of Congress of July 2, 1890, 
entitled “An act to protect trade and com- 
merce against unlawful restraints and mo- 
nopolies”, commonly known as the Sherman 
Act, as amended. 

Il 
[Definitions] 

As used in this Final Judgment: 

(A) “Street lighting equipment” means 
any luminaire, standard, or the component 
parts of each, whether sold together or 


separately, manufactured or sold for street 
lighting purposes; 
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(B) “Luminaire” means a lighting device 
(exclusive of the lamp and control equip- 
ment), and the component parts thereof 
and incidental fittings thereto (such as the 
globe, reflector, housing and such support 
as is integral with the housing), with or 
without a refractor, manufactured or sold 
for street lighting purposes; 

(C) “Standard” means a metal or con- 
crete pole and the component parts thereof 
(such as the shaft, base, fittings and brackets) 
manufactured or sold for street lighting 
purposes; 

(D) “Refractor” means a prismatic de- 
vice used in a luminaire to bend and trans- 
mit rays of light so as to concentrate 
illumination in a predetermined area; 

(E) “Persons” means any _ individual, 
partnership, firm, corporation, association, 
trustee or any other business or legal entity, 
including a defendant herein; 

(F) “General Electric’ means defendant 
General Electric Company, a corporation 
organized under the laws of New York; 

(G) “Westinghouse” means defendant 
Westinghouse Electric Corporation, a cor- 
poration organized under the laws of Penn- 
sylvania; 

(H) “Line” means McGraw Electric Com- 
pany, a Delaware corporation, with which 
Line Material Company was merged in 
1949, and is now operated as Line Material 
Company, a McGraw Electric Company 
division; 

(I) “Union Metal” means defendant Union 
Metal Manufacturing Company, a corpora- 
tion organized under the laws of Ohio, 
and its wholly owned subsidiary, defendant 
Pacific Union Metal Company, a corpora- 
tion organized under the laws of Delaware, 
both of which for the purpose of this Final 
Judgment shall be considered one defendant; 

(J) “Holophane” means defendant Holo- 
phane Company, Inc., a corporation or- 
ganized under the laws of Delaware. 


III 
[Applicability of Judgment] 

Reference in this Final Judgment to any 
defendant shall include such defendant, its 
officers, directors, agents, employees, sub- 
sidiaries, successors, assigns, who for the 
purposes of this Final Judgment shall be 
deemed to be one person, and all other 
persons acting under, through or for such 
defendant. The provisions of this Final 
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Judgment are applicable only to activities 
in or affecting interstate trade or commerce. 


IV 
[Prohibitions Concerning Contracts] 


(A) The following contracts having been 
terminated since the filing of the Com- 
plaint herein, each defendant is enjoined 
from the further performance of any of said 
contracts and of any agreements or under- 
standings amendatory thereof or supple- 
mental thereto: 

(1) Union Metal and General Electric, 
August 1, 1932; 

(2) Union Metal and Line, April 12, 1932; 

(3) Union Metal and Westinghouse, No- 
vember 12, 1935; 

(4) Pacific Union Metal Company and 
Line, July 16, 1947; 

(5) Holophane and Westinghouse, De- 
cember 8, 1943; 

(6) Holophane and General Electric, June 
28, 1944; 

(7) Holophane and Line, September 28, 
1944, 


(B) Defendants are jointly and severally 
enjoined and restrained from entering into, 
adhering to, maintaining or furthering, di- 
rectly or indirectly, or claiming any rights 
under, any contract, agreement, under- 
standing, plan or program which has as its 
purpose or effect the continuing or renewing 
of any of the agreements, contracts or 
understandings listed or described in Para- 
graph (A) of this Section IV, to the extent 
that the same are enjoined or prohibited by 
any of the other provisions of this Final 
Judgment. 


V 
[Concerted Practices Enjoined] 


Defendants are jointly and severally en- 
joined and restrained from combining or 
conspiring, or from entering into, adhering 
to, maintaining or furthering directly or 
indirectly, any contract, agreement, under- 
standing, plan or program, with any de- 
fendant or any other person engaged in the 
manufacture of street lighting equipment, to: 

(A) Determine, fix, maintain or adhere 
to prices, differentials, discounts or other 
terms or conditions for the sale of street 
lighting equipment to third persons; 

(B) Refuse to submit a bid for the sale 
of street lighting equipment, or to make a 
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bid therefor higher than, or identical with, 
the bid of any other person, or to submit 
collusively a bid therefor; 

(C) Grant, allocate or divide manufac- 
turing or sales territories, customers, dis- 
tribution channels or markets in the manu- 
facture, distribution or sale of street lighting 
equipment; 

(D) Sell, distribute or deal in the street 
lighting equipment of any manufacturer 
exclusively; 

(E) Acquire any ownership, interest or 
control, or finance or assist in the acquisi- 
tion, by purchase, merger, consolidation or 
otherwise, of the business, physical assets 
or good will, or any part thereof, or any 
capital stock or securities of, or any evi- 
dence of indebtedness issued by, any third 
person engaged in the manufacture, dis- 
tribution or sale of street lighting equipment ; 

(F) Designate or determine any third 
person to whom or through whom street 
lighting equipment may be sold or dis- 
tributed; 

(G) Form, designate or use any third 
person as a joint distribution or sales agency 
or representative for the distribution or sale 
of street lighting equipment; 

(H) Refrain from the manufacture, dis- 
tribution or sale of street lighting equipment. 


VI 
[Circulating Sales Information Enjoined| 


Each of the defendants is enjoined and 
restrained from circulating, exchanging, dis- 
closing or conimunicating among or to any 
defendant or any other person engaged in 
the manufacture of street lighting equipment: 


(A) Quotations or bids for the sale of 
street lighting equipment to third persons; 


(B) Information concerning the sale of 
street lighting equipment which is made 
generally available to the trade, in advance 
of its being made so available to the trade; 


(C) Information as to prices, terms or 
conditions of sale of street lighting equip- 
ment not generally available to the trade, 
except exclusively in connection with a bona 
fide purchase or sale, or proposed purchase 
or sale, ot street lighting equipment by or 
to a defendant. 

VII 


[Exclusive Distributorships Prohibited] 


(A) Each of the defendants is enjoined 
and restrained from selling or distributing 
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street lighting equipment as the exclusive 
sales or distribution representative of any 
other defendant or any other person en- 
gaged in the manufacture of street lighting 
equipment; 

(B) Each of the defendants is enjoined 
and restrained, for ten years after entry 
of this Final Judgment, from selling or dis- 
tributing street lighting equipment under 
any agency agreement or agency relation- 
ship with each other; 

(C) Subject to the provisions of sub- 
sections (A) and (B) of this Section VII, 
defendants Union Metal and Holophane are 
each enjoined and restrained from selling 
street lighting equipment through exclusive 
distributors until such time as such defend- 
ant has established to the satisfaction of 
this Court, upon reasonable notice to the 
Attorney General with an opportunity for 
the latter to be heard, that competitive con- 
ditions exist in the trade and commerce 
in the line of commerce in street lighting 
equipment in which that defendant engages. 


AWA 
[Interlocking Directorships Prohibited] 


Defendants are jointly and severally en- 
joined and restrained from directly or in- 
directly: 

(A) Having any officer or director who 
is at the same time an officer or director 
of any other person engaged in the manu- 
facture and sale of street lighting equipment; 

(B) Coercing or controlling, or attempt- 
ing to coerce or control, the business, fi- 
nancial or promotional policies, practices, 
operation, management, expansion or other 
business activities of any other person en- 
gaged in the manufacture and sale of street 
lighting equipment. 


IX 
[Acquisition of Stocks or Assets Enjoined] 


Each of the defendants is enjoined and 
restrained from acquiring (except in con- 
nection with the purchase and sale of goods 
in the ordinary course of business), directly 
or indirectly, by the purchase of assets, capi- 
tal stock, securities or any evidence of in- 
debtedness, or by merger, consolidation or 
otherwise, and from exercising after such 
acquisition, the ownership or control of the 
business, physical assets or good will, or 
any part thereof, 
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(1) for a period of ten (10) years from 
the date of this Final Judgment, of any 
person engaged in the manufacture and 
sale of street lighting equipment, and 


(2) after said ten (10) year period, of 
any other defendant, unless the acquiring 
defendant has upon reasonable notice to the 
Attorney General with an opportunity on 
the part of the latter to be heard, shown 
to this Court that the effect of such acquisi- 
tion may not be to substanially lessen 
competition in the manufacture and sale 
of street lighting equipment. 


x 


[Practices Enjoined Until Existence of 
Competitive Conditions Shown] 


Until such time as the herein-mentioned 
defendant has established to the satisfaction 
of this Court, upon reasonable notice to the 
Attorney General with an opportunity for 
the latter to be heard, that competitive 
conditions exist in the trade and commerce 
in standards and refractors, respectively: 


(A) Defendant Union Metal is enjoined 
and restrained from refusing to sell, directly 
or indirectly, to the extent that standards 
manufactured by or for it are available, 
standards to any person engaged in the 
distribution, installation or sale of street 
lighting equipment except another manu- 
facturer of standards without discrimination 
as to the filling of orders, and at such 
prices, terms and conditions of sale and 
payment as it may from time to time law- 
fully establish. 


(B) Defendant Holophane is 
and restrained from refusing to: 


enjoined 


(1) Sell refractors (excepting only those 
produced from special moulds made to 
General Electric, Westinghouse or Line 
specifications submitted to Holophane 
after November 11, 1948, or made to the 
specifications of any other customer), 
which it from time to time may manu- 
facture, in minimum quantities that can 
be geared into said defendant’s produc- 
tion operations, to any person engaged 
in the manufacture of street lighting 
equipment or to any person engaged in 
the sale of luminaires, except another 
manufacturer of refractors, without dis- 
crimination as to the filling of orders, 
and at such prices, terms and conditions 
of sale and payment as it may from time 
to time lawfully establish; provided, how- 
ever, that defendant Holophane need not 
sell refractors which duplicate or simulate 
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the trademark or insignia, or external 

design, configuration or pattern uniformly 

used by any defendant on its refractors 
in such a way as to be identified with that 
defendant; 

(2) Make, upon request of any person 
engaged in the manufacture of street 
lighting equipment or any person engaged 
in the sale of luminaires, except another 
manufacturer of refractors, and to such 
person’s specifications, and upon non- 
discriminatory terms and conditions, spe- 
cial moulds designed to produce refractors 
of equivalent quality and function to those 
produced for any other person; 

(3) Supply, upon non-discriminatory 
terms, technical assistance comparable to 
that furnished any defendant or other 
customer, to any person engaged in the 
manufacture of street lighting equipment 
or any person engaged in the luminaires, 
except another manufacturer of refractors, 
desiring to have a mould manufactured 
pursuant to Paragraph (B)(2) of this 
Section X. 

Defendants General Electric, Westing- 
house and Line are each enjoined from en- 
forcing or claiming any rights under any 
agreement or understanding with the de- 
fendant Holophane which would prevent 
defendant Holophane from complying with 
the terms of Paragraph (B) of this Section X. 


XI 
[Prohibitions Regarding Solicitations] 


Each of the defendants General Electric, 
Westinghouse and Line is enjoined and re- 
strained for three (3) years, beginning six 
(6) months after entry of this Final Judg- 
ment, in making its purchases of standards and 
refractors, from refusing to consider in good 
faith and on a non-discriminatory basis, having 
due regard for the circumstances of each case, 
solicitations for such purchases from all ven- 
dors of standards and refractors. 


XII 
[Inspection and Compliance | 


For the purpose of securing compliance 
with this Final Judgment, duly authorized 
representatives of the Department of Justice 
shall, upon written request of the Attorney 
General, or an Assistant Attorney General 
in charge of the Antitrust Division, and on 
reasonable notice to any defendant made to its 
principal office be permitted (1) access dur- 
ing the office hours of said defendant to all 
books, ledgers, accounts, correspondence, 
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memoranda and other records and docu- 
ments in the possession or under the con- 
trol of said defendant relating to any matters 
contained in this Final Judgment, and (2) 
subject to the reasonable convenience of 
said defendant and without restraint or in- 
terference from it to interview officers or 
employees of said defendant, who may have 
counsel present, regarding any such matters. 
For the purpose of securing compliance with 
this Final Judgment any defendant upon 
the written request of the Attorney General, 
or the Assistant Attorney General in charge 
of the Antitrust Division, and on reason- 
able notice to its principal office, shall sub- 
mit such written reports with respect to 
any of the matters contained in this Final 
Judgment as from time to time may be nec- 
essary for the purpose of enforcement of 
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the Department of Justice to any person 
other than a duly authorized representative 
of such Department, except in the course 
of legal proceedings to which the United 
States is a party for the purpose of secur- 
ing compliance with this Final Judgment, 
or as otherwise required by law. 


XIII 
[Jurisdiction Retained | 


Jurisdiction is retained for the purpose 
of enabling any of the parties to this Final 
Judgment to apply to this Court at any 
time for such further orders and directions 
as may be necessary for the construction or 
carrying out of this Final Judgment, or the 
modification or termination of any of the 
provisions thereof, or the enforcement of 


this Final Judgment. No information ob- 
tained by the means provided in this Section 
shall be divulged by any representative of 


compliance therewith and for the punish- 
ment of violations thereof. 


[| 67,292] United States v. E. I. du Pont de Nemours and Company, General Motors 
Corporation, United States Rubber Company, Christiana Securities Company, Delaware 
Realty and Investment Corporation, Pierre S. du Pont, Lammot du Pont, and Irenee 
du Pont. 


In the United States District Court for the Northern District of Illinois, Eastern 
Division. Civil No. 49 C 1071. Dated May 29, 1952. 


Case No. 987 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Practice and Procedure—Class Defendants—Characteristics Common to the Class— 
Necessity of Showing that Each Class Member Participated in the Alleged Conspiracy.— 
In a Government antitrust action alleging that named defendants (individual and cor- 
porate) and alleged class defendants, as a part of an alleged conspiracy, agreed that the 
individual defendants and the alleged class defendants would perpetuate control of the 
corporate defendants by establishing personal stock holding companies and acquiring 
stocks of such corporate defendants, a Government petition for the issuance of an order 
to each of the alleged class defendants to show cause why the defendants named in the 
action individually and as representatives of the class defendants are not fairly and ade- 
quately representative of the alleged class defendants and why a judgment entered in the 
action should not be binding on the alleged class defendants is denied. 


The fact that the alleged class defendants are members of the same family and that 
such class defendants all hold certain stocks is not sufficient to compel a binding judgment 
on all of them since the alleged violations sought to be enjoined stem from a conspiratorial 
agreement. Whether each of the alleged class defendants did participate in the alleged 
conspiracy is an individual matter of proof and necessarily a personal defense. Also, the 
named individual defendants cannot fairly defend the action as to each of the alleged 
class defendants since the fact of participation in a conspiracy is individual. Therefore, 


such individual defendants are not fairly representative of the interests of the alleged 
class defendants. 


See the Sherman Act annotations, Vol. 1, J 1610.155. 
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For the plaintiff: Willis L. Hotchkiss, Chief, Antitrust Division, Chicago, Ill. 
For the defendants: Sidley, Austin, Burgess and Smith, Chicago, Ill. 


; Ds or prior decisions of the U. S. District Court, Northern District of Illinois, Eastern 
Division, see 1950-1951 Trade Cases {] 62,809, 62,557; and for a prior opinion of the U. S. 
Supreme Court, see 1950-1951 Trade Cases J 62,633. 


Memorandum 
[Conspiracy Alleged] 

LaBuy, District Judge [In full text]: It 
is charged in the complaint that the named 
defendants and class defendants conspired 
to restrain and monopolize interstate trade, 
and that, as part of the alleged conspiracy, 
it was agreed that the inidividual defendants 
and class defendants would acquire, hold 
and perpetuate control of the corporate 
defendants (1) by establishing Christiana 
Securities and Delaware Realty as personal 
holding companies, maintaining voting con- 
trol of those companies, and utilizing them 
to acquire a controlling interest in the stock 
of the du Pont Company; (2) by causing 
the du Pont Company to acquire a con- 
trolling interest in the stock of General 
Motors; and (3) by causing the individual 
and class defendants to acquire a con- 
trolling interest in the stock of United 
States Rubber. 


The complaint charges further that the 
defendants agreed that the individual and 
class defendants would utilize their alleged 
control of the du Pont Company, General 
Motors and United States Rubber to en- 
hance the size, powers and market control 
of each of these companies at the expense 
of its competitors and to eliminate competi- 
tion among these companies. 


[Rule to Show Cause—Class Action] 


The government has petitioned for the 
‘Sssuance of an order to each of the persons 
named in Exhibit A attached... to show 
cause why the defendants Pierre S. du 
Pont, Irenee du Pont, and Lammot du Pont 
named in this complaint individually and as 
representatives of the defendant class, are 
not fairly and adequately representative of 
the several persons named in Exhibit A and 
why a judgment entered in this cause... 
should not be binding on the several per- 
sons named in said Exhibit A,”. 


[Defendants Oppose Order] 


Defendants opposed the issuance of such 
an order and have submitted an order au- 
thorizing service of the complaint and other 
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documents upon the persons named in Ex- 
hibit A of the Government’s petition and 
providing that by virtue of such service the 
persons are notified of the pendency of this 
cause and its trial date, and “that each such 
person has the right upon timely application 
and notice to the parties or their attorneys, 
to request permission to intervene as a 
party defendant herein”; in all other re- 
spects the government’s petition should be 
denied. 

The government’s petition is premised 
upon the theory that the individual defend- 
ants named and those whom they are al- 
leged to represent constitute a class as 
defined by Rule 23 of the Federal Rules of 
Civil Procedure. Since the proposed order 
submitted for entry provides inferentially 
that the judgment bind the absent defend- 
ants, it follows that the government is pro- 
ceeding on the theory that these defendants 
constitute a “true” class having the at- 
tributes of such a group. (Rule 23 (a).) 


[Class Suit—Compelling Elements] 


Fundamental to the application of the 
class suit doctrine is the presence of two 
compelling elements; that is, (1) the nature 
of the interest possessed by the unnamed 
members of the class and the identify 
[identity] it bears to the interest possessed 
by those named members of the class; and 
(2) the adequacy of the representation of 
this interest of the unnamed class members 
by those who are named as representatives 
of the class. 

The government asserts that the interest 
of the unnamed members of the class of 
persons is common with the interest pos- 
sessed by the named individual defendants 
who represent them in that (1) all of them 
are members of the du Pont family and are 
related by blood or marriage to the defend- 
ants Pierre, Lammot and Irenee du Pont, 
the named class defendants; and (2) all 
hold either directly or indirectly through 
personal holding companies or have a bene- 
ficial interest in and through trusts estab- 
lished in their favor or otherwise of shares 
of voting stock of one or more of the de- 
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fendant corporations, Christiana, Delaware 
and United States Rubber. It is the posi- 
tion of the government that the key to the 
issue of control by certain of the defendant 
corporations lies in the ‘“stockholdings 
which the individual and class defendants 
have in the Delaware Realty & Investment 
Company and Christiana Securities on the 
one hand and in the United States Rubber 
on the other, because it is these stockhold- 
ings of the individual and class defendants 
which give those groups the power of 
control over this gigantic industrial enter- 
prise.” (TR, page 6.) 


[Individual Participation in Conspiracy 
Must Be Shown] 


Clearly, the mere existence of the two 
characteristics which the government states 
are common to the class are not alone suff- 
cient to compel a binding judgment on all 
of them since the alleged violations sought 
to be enjoined stem from “the conspiratorial 
agreement” “to acquire and hold the stock 
in question in order to insure and perpetuate 
their control” of the du Pont Company and 
through it the General Motors Corporation 
and United States Rubber. The main pur- 
pose of the antitrust statutes is to forbid 
combinations and conspiracies in undue re- 
straint of trade or tending to monopolize it. 
As in all actions charging conspiracy the 
unlawful agreement is the proof of the con- 
spiracy. This agreement may be express or 
implied. Inevitably, it is seldom that this 
agreement is express and the proof of the 
combination charged is almost always ex- 
tracted from the conduct and acts of the 
parties. Such a charge places upon the 
government the burden of showing, ex- 
pressly or inferentially, that the conduct 
and acts which the defendants committed 
were done to perpetuate the common design 
and purpose alleged in this complaint. 
Without doubt, the guilt of each defendant 
is only to be shown by his participation in 
the conspiracy. He must be connected with 
the acts of the alleged conspirators and has 
a right to know what he or it is alleged to 
have done which made him a part of the 
conspiracy. To admit he is a member of 
the du Pont family and holds certain stock, 
does not ipso facto establish that he con- 
spired to violate the antitrust laws. Whether 
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he did so participate is an individual matter 
of proof and necessarily a personal defense. 


[American Optical Case Distingmshed] 


In the American Optical case the identities 
of the persons who conspired and the fact 
of their participation were matters of record 
and disclosed, or were readily ascertainable. 
Also, in the American Optical case the exist- 
ence of the agreement to rebate resulting 
in a violation of the antitrust laws was 
readily discoverable and participation therein 
was readily provable by a single act on the 
part of each member of the class. The 
conspiracy alleged in the instant case is not 
so tangible. 


[Named Defendants Cannot Defend 
Class Members| 


Inextricably woven into the present con- 
sideration is whether the named class mem- 
bers are fairly representative of the inter- 
ests of those who are not named. This is 
an essential condition precedent to the ex- 
istence of the right to defend in a class 
action. A representative who is sued must 
have an interest co-extensive and wholly 
compatible with the interest co-extensive 
and wholly compatible with the interest of 
those whom he would represent so as to 
insure farily the adequate representation of 
all. In view of what has been said previ- 
ously, it must necessarily follow that from 
the nature of the interest brought into issue, 
the named defendants cannot fairly defend 
as to each of the class members since the 
fact of participation in a conspiracy is indi- 
vidual. The charge in the present suit must 
stand or fall according to the strength or 
weakness of the case against each of the 
members of the so-called “class.” 


The court is of the opinion that there is 
no class of defendants within the meaning 
of Rule 23 of the Rules of Civil Procedure 
so as to render any judgment entered in the 
present action binding upon the absent 
members of the du Pont family. 


[Petition Denied] 


For the above reasons the court denies 
the petition and motion of the government 
for the issuance of a Rule to Show Cause. 
An order has this day been entered in 
accord therewith. 
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{1 67,293] Youngstown Sheet and Tube Company, et al., Petitioners, v. Charles Saw- 
yer, Secretary of Commerce, Respondent. No. 744. 


Charles Sawyer, Secretary of Commerce, Petitioner, v. Youngstown Sheet and 
Tube Company, et al., Respondents. No. 745. 


United States Supreme Court, June 2, 1952. 


On Writs of Certiorari to the United States Court of Appeals for the District of 
Columbia. 


Powers of the President Under Constitution 


Seizure of Steel Industry—Constitutional Authority—Absence of Statute.—The Presi- 
dent of the United States has no power that is not derived either from an Act of Congress 
or from the Constitution. The issuance by the President of an executive order directing the 
Secretary of Commerce to seize and operate the facilities of the steel industry in a national 
emergency in order to prevent an interruption of steel production which would be likely 
to result from a nationwide steel strike is not expressly or impliedly authorized by any 
provision in the Constitution. Where Congress has not only not authorized such action by 
the President but has rejected a proposal to grant that authority, the seizure and operation 
of the steel industry pursuant to such executive order are unlawful and injunctive relief is 
properly granted. 


Constitutional Authority—Power as Commander in Chief—Seizure of Private Prop- 
erty.—The Constitution confers upon the President military power as the Commander in 
Chief of the Armed Forces. However, the power to take possession of private property 
in order to keep labor disputes from stopping production cannot be implied from such 
military power. Accordingly, an executive order of the President directing the seizure and 
operation of the steel industry in a national emergency to prevent a nationwide strike 
which would be likely to interfere with steel production is not authorized under the Presi- 
dent’s power as Commander in Chief. 


Constitutional Authority—Executive Power—Exclusion of Lawmaking Power.—The 
Constitution confers upon the President the ‘executive power” of the United States Gov- 
ernment, but it likewise establishes a separation of powers between the executive, legisla- 
tive and judicial departments of the Government. The lawmaking power of the 
Government is vested in the Congress in both good and bad times, and the President has 
no lawmaking power other than that of recommending legislation to Congress and that of 
vetoing a congressional enactment of which he disapproves, The executive order of the 
President directing the seizure and operation of the steel industry in a national emergency 
to prevent a nationwide strike which would be likely to interfere with steel production 
is an exercise of lawmaking power, since (1) it does not direct the execution of a con- 
gressional policy in a manner prescribed by Congress, (2) it takes the form of a statutory 
enactment, with a preamble setting forth reasons for the adoption of certain policies, a 
proclamation of such policies as rules of conduct, and a delegation of authority for the 
execution of those policies, and (3) it establishes public policies upon the taking of private 
property for public use, the regulation of labor relations, and the settlement of labor dis- 
putes, all of which are within the power of Congress to adopt. Even if other Presidents 
have exercised such power without congressional authority, Congress has not thereby lost 
its exclusive right to make the laws. Accordingly the issuance of such executive order 
is not impliedly authorized as an exercise of the “executive power” of the President. 

Injunctive Relief—Irreparable Injury—Adequate Remedy at Law.—Injunctive relief 
should not be granted if it is shown that the action against which relief is sought will not 
cause irreparable injury or that party seeking relief has an adequate remedy at law. How- 
ever, in a suit to enjoin the Government seizure and operation of the steel industry, 
irreparable injury and lack of an adequate remedy at law are established, since (1) it is at 
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best doubtful whether the owners of the seized property could recover full compensation in 
the Court of Claims on account of property unlawfully taken by Government officials for 
public use, and (2) the Government seizure and operation of going businesses are bound to 
result in many present and future damages of such a nature as to be difficult, ret not in- 
capable, of measurement. Accordingly, where the seizure is unlawful, injunctive relief is 
properly granted. 

Philip B. Perlman, Acting Attorney General of the United States, Holmes Baldridge, 
Assistant Attorney General, and Marvin Taylor, Assistant Attorney General, for Charles 
Sawyer. 

Davis, Polk, Wardwell, Sunderland & Kiendl, by John W. Davis and Theodore 
Kiendl, Covington & Burling, by John Lord O’Brian and Howard C. Westwood, and 
Roger M. Blough, for United States Steel Company. 

Cravath, Swaine & Moore, by Bruce Bromley, and Wilmer & Broun, by E. Fontaine 
Broun, for Bethlehem Steel Company. 

Hogan and Hartson, by Edmund L. Jones and Howard Boyd, Gall, Lane and Howe, 
by John C. Gall, and Jones, Day, Cockley and Reavis, by Luther Day and T. F. Patton, for 
Republic Steel Corporation. 

Jones, Day, Cockley and Reavis, by Sturgis Warner, H. Parker Sharp, and Reed, 
Smith, Shaw & McClay, by John C. Bane, Jr., and Walter J. McGough, for Jones & 
Laughlin Steel Corporation. 

John J. Wilson, John C. Gall, and J. E. Bennett, for Youngstown Sheet and Tube 
Company and Youngstown Metai Products Company. 

James C. Peacock, Randolph W. Childs, and Edgar S. McKaig, for E. J. Lavino & 
Company. 

Breed, Abbott & Morgan, by Joseph P. Tumulty, Jr., and Charles H. Tuttle, for 
Armco Steel Corporation and Sheffield Steel Corporation. 

Mr. Justice Biackx delivered the opinion of the Court. Mr. Justice FRANKFURTER, 
Mr. Justice Douctas, Mr. Justice Jackson, Mr. Justice Burton, and Mr. Justice CLarK 


concurred in separate opinions. Mr. Chief Justice Vinson, dissented in-a separate opinion 
in which Mr, Justice Rrep, and Mr. Justice MINTON joined. 


[The texts of the opinions in this case are reported in 21 Lapor Cases { 66,922 and 67,008.] 


[67,294] Don George, Inc., et al. v. Paramount Pictures, Inc., et al. 
In the United States District Court for the Western District of Louisiana, Shreveport 
Division. Civil Action No. 3050. Filed September 19, 1951. 
Clayton Antitrust Act and Sherman Antitrust Act 


Practice and Procedure—Motion for Bill of Particulars—Conspiracy—Sufficiency of 
Pleadings.—In an action to recover damages for an alleged unlawful conspiracy, the 
plaintiff should be given a liberal latitude in his pleadings. The facts concerning a con- 
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spiracy are not generally available to the plaintiff, and it is difficult for persons outside a 
conspiracy to obtain accurate details. Therefore, a motion for a more definite statement 
and for a bill of particulars is denied. 


See the Sherman Act annotations, Vol. 1, { 1640.555; Clayton Act annotations, Vol. 
1, § 2024.19. 


Practice and Procedure—District in Which To Sue Corporations—Transacting Busi- 
ness—Nature of Activities—Consent Decrees as Corroborating Evidence.—Foreign cor- 
porations transact business in a judicial district, within the meaning of Section 12 of the 
Clayton Antitrust Act, when they, according to the allegations of the complaint, exhibit 
motion picture films, either directly, or through associated or affiliated companies, within 
the district. Such corporations also are amenable to suit in the district under the allega- 
tion that the plaintiffs were forced to sign contracts controlled and approved by the 
corporations. It is not necessary to have outlets and agents in the district. Therefore, mo- 
tions to quash and the pleas of want of jurisdiction are denied. The corporations were 
served through the Secretary of State and each corporation was cited at its principal 
place of business. Process and venue are good in such district. 


The allegations are corroborated by prima facie evidence as found in consent decrees 
entered into by the corporations in antitrust suits instituted by the Government. Such 
decrees are considered in the same category as final judgments for the purpose of using 
them as prima facie proof of the acts charged. 


See the Sherman Act annotations, Vol. 1, 7 1510.45; Clayton Act annotations, Vol. 
Pa2032.55: 


Practice and Procedure—Suit for Civil Damages—Applicable Statute of Limitations— 
Nature of the Action.--In ruling upon a plea of prescription which is referred to the merits 
for later disposition because of conflicting facts, the court observes that Section 1 of 
the Sherman Antitrust Act creates an offense which is for the benefit of the general 
public. Section 4 of the Clayton Antitrust Act, under which the present action is brought, 
is an entirely different statute and creates new obligations. “When the lawmakers created 
this right in favor of those injured only in their ‘business or property,’ it cannot be said it 
was dealing with the general public.” Therefore, we are not dealing with an ordinary tort 
action, which is prescribed by a one-year period under Louisiana law. Where a statute 
is enacted for the benefit of certain particular persons and not for the benefit of the 
general public, a violation of the statute creates a quasi-contractual obligation, which is 
prescribed by a ten-year period under the State law. 


See the Clayton Act annotations, Vol. 1, {[ 2024.10. 


Practice and Procedure—Tolling of Statute of Limitations Where Government Suit 
Pending—Consent Decrees.—The entry of the RKO consent decree is admissible for the 
purpose of tolling the statute of limitations under Section 5 of the Clayton Antitrust Act 
since the litigation is still pending in view of the broad language used in the paragraph re- 
taining jurisdiction. Although the decree is final in that it finds RKO guilty of antitrust 
violations as to certain issues, the litigation is still pending since jurisdiction is retained for 
the punishment of violations of the decree and for other or further relief. However, in 
ruling upon a plea of prescription, the plea is referred to the merits for later disposition 
because of conflicting facts. 


See the Sherman Act annotations, Vol. 1, § 1510.60; Clayton Act annotations, Vol. 
TE 202 5a12: 


Practice and Procedure—Admissibility of Consent Decrees as Proof of Unlawful Prac- 
tices—Nature of the Consent Decrees.—References to the RKO and Paramount consent 
decrees in a complaint will not be striken. Although a judgment entered by the consent 
of the defendants in a prior Government case is not ordinarily admissible in a later civil 
action as prima facie proof of the commission of the unlawful acts charged in the prior 
action, this is not true when the consent decree is entered after testimony has been actually 
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heard. The consent decrees are admissible as prima facie evidence as final decrees rendered 
in a proceeding brought by the Government to the effect that Paramount and RKO 
defendants who were defendants in the Paramount case have violated the antitrust laws. 
The consent decrees do not come within the exception of Section 5 of the Clayton Anti- 
trust Act since they are final judgments rendered after taking of voluminous testimony. 
Both consent decrees were based upon testimony taken in findings made that RKO and 
Paramount have violated the antitrust laws as to all matters and issues which were not left 
open by the decrees. 


See the Sherman Act annotations, Vol. 1, J 1510.45; Clayton Act annotations, Vol. if 
J 2025.12. 

For the plaintiffs: Pyburn and Pyburn, Jackson, Mayer and Kennedy, and LeRoy 
Smallenberger, Shreveport, La. 


For the defendants: Wilkinson, Lewis and Wilkinson, Shreveport, La.; and Rosen. 
Kammer, Wolff, Hopkins and Burke, New Orleans, La. 


[Facts Concerning Conspiracy Difficult 

to Obtain] 

In the case of Makan Amuse. Corp. v. 
Trenton-New Brunswick Th. Co. [1944-1945 
TrabeE Cases § 57,270], 3 F. R. D. 429, 431, 
it was said: 


Judgment on Motion for a More Definite 
Statement 


(Bill of Particulars) 


Portertgz, District Judge [/n full text ex- 
cept for omissions indicated by asterisks]: 
We believe that the plaintiffs have complied 


with’ Rule (8). In an action of this nature, it 1s im- 


portant to consider that the conspiracy 
and combination are in most instances 
proven from circumstantial evidence. The 
usual facts are not at the disposal of the 
plaintiff for conspiracies and combina- 
tions are not apt to become common 
knowledge, making it extremely difficult 
for persons outside of the conspiracy or 
combination to obtain accurate details 
concerning it. These principles were rec- 
ognized and applied to factual situations 


[Bigelow Case Similar to Present Case] 


In the case of Bigelow v. RKO Radio Pic- 
tures [1946-1947 Trane Cases J 57,445], 
SV. JU Ss We OS al Cewh 4s Oil ee dil, 
652, we find the following language, show- 
ing a very similar status to the instant case: 


“The gist of the complaint is that by 
reason of the conspiracy, petitioners were 
prevented from securing pictures for ex- 
hibition in their theatre until after the 
preferred exhibitors had been able to 
show them in the earlier and more de- 


sirable runs, and that petitioners have. 


thus been discriminated against in the 
distribution of feature films in favor of 
competing theatres owned or controlled 
by some of the respondents. Petitioners 


similar to those appearing in the instant 
case in the cases of Stewart-Warner Cor- 
poration v. Staley, D. C., 42 F. Supp. 140; 
United States v. Johns-Manville, D. C., 1 
F. R. D. 548, and C. F. Simonin’s Sons, 
Inc. v. American Can Co., D. C.,' 30 F. 
Boe 901, cited by the plaintiff in its 
rief. 


See, Interstate Circuit, Inc. v. United States 


of America, 306 U. S. 208, 83 L. Ed. 610; 
Wilham Goldman Theatres v. Loew's, Inc. 
[1944-1945 Trapr Cases { 57,401], 150 F. 
(2d) 738; United States v. Paramount [1948- 
1949 TravE Cases { 62,244], 334 U. S. 131, 
66. Sup. Cty 915) O25 brde1260: 


charged that in consequence they had 
been subjected to loss of earnings in 
excess of $120,000 during the five year 
period from July 27, 1937 to July 27, 1942.” 


[Liberal Latitude in Pleadings] 


The courts have said that: [Keogh Case Not Applicable] 


The case of Keogh v. Chicago & N. W. Ry. 
Co.,.260 U.S. 156, 43 Sup. Ct. 47, 67 bk. Ed. 
183, depended upon by movants, we be- 
lieve, is not applicable and that the Bigelow 
case, supra, is the applicable case. See, 
also, C. E. Stevens Co. v. Foster & Kleiser 
Co., 311 °U. S. 255) 61° Sup! "Ct. ZO SS 
Tex Edina 2) 
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“Tn actions to recover damages for al- 
leged unlawful conspiracy, owing to the 
complicated nature of the case and the 
numerous elements which enter into such 
conspiracy, the plaintiff should be given 
liberal latitude in his pleadings.” Wil- 
liam F. Luebke Co. v. Manhardt, 37 F. 
Supp. saikeee * 
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[Motion Denied} 


The motion for a more definite statement 
and for a bill of particulars should be over- 
ruled and denied. 


And it is so ordered. 


Ruling on Motion To Quash and the Plea of 
Want of Jurisdiction, Filed by Paramount 
Pictures, Inc., Paramount Pictures Corp., 
United Paramount Theatres, Inc., Radio- 
Keith-Orpheum Corp., Warner Bros. Pic- 
ture Corp., and Columbia Pictures Corp. 


[Facts of Complaint Taken as Proved] 


The facts of the complaint have to be 
taken as proved for the purpose of passing 
on the motion to quash and the plea to 
dismiss for want of jurisdiction. 

Complainants’ original petition was served 
on Paramount Pictures, Inc., which excepted 
on the grounds that it was fully dissolved as 
a corporation on December 30, 1949, 

Complainants’ supplemental and amended 
petition has made parties to this suit both 
successor corporations of Paramount Pic- 
tures, Inc., namely, Paramount Pictures 
Corporation and United Paramount Theatres, 
Inc. 


[Service Through Secretary of State] 


Service of the original petition was made 
on the defendant-producers listed above 
and also on Twentieth Century Fox, through 
the Secretary of State in Baton Rouge, 
Louisiana. Twentieth Century Fox sub- 
mitted to the jurisdiction, but the other 
producer-defendants filed motions to quash, 
contending this to be improper service. 


[Cited at Principal Place of Business] 


Then the complainants followed the pro- 
cedure outlined in Eastman Kodak Company 
v. Southern Photo Materials Co., 273 U. S. 
359, 47 Sup. Ct. 400, 71 L. Ed. 684, and 
had each of the moving defendant-produ- 
cers cited by the U. S. Marshal at their 
principal place of business. 


[Defendants Claim They Are Not Subject 
to Suit in Louisiana] 


Defendants’ contention now is that, al- 
though good service has been made, it is 
ineffectual since these corporations are not 
subject to suit in Louisiana. 
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[Allegations of Complaint] 


Defendants have filed affidavits to the 
effect that they are not now doing or have 
ever done business in the State of Louisiana, 
and do not now have or ever have had 
offices, agents, or employees doing business 
in the State. This does not completely re- 
fute the allegations of the following article 
of the complaint: 


Article 8(e): 


“(e) That the defendant Radio-Keith- 
Orpheum Corporation is a corporation 
duly organized and existing under the 
laws of the State of Deleware, with its 
principal office, place of business and 
residence at 1270 Sixth Avenue, New 
York City, County of New York, State 
of New York. It is engaged in the busi- 
ness, among other things, of producing, dis- 
tributing and exhibiting motion picture film, 
either directly or through associated or 
affiliated companies in various parts of the 
United States and foreign countries. That 
this defendant is found and has agents 
working in Caddo Parish, Louisiana, and 
further, during the period covered by 
this suit as shown hereafter, transacted 
business and is presently transacting busi- 
ness in Caddo Parish, Louisiana.” (Italics 
supplied.) 


The complaint contains the same allega- 
tion for each of the other producer-defend- 
ants which have filed motions to quash. 
(Asticle 8h(c).1(2)) (ea), and (ip: 


We have to accept that the producer-de- 
fendants exhibited motion picture films, 
either directly, or through associated or 
affiliated companies, in Caddo Parish, Louis- 
iana. 


The complaint says: 


“9 That the defendants, Paramount 
Pictures, Incorporated, Radio-Keith-Or- 
pheum Corporation, Warner Brothers 
Pictures, Incorporated, and Twentieth 
Century Fox Films, each engage in the 
exhibition branch of the motion picture 
industry throughout the United States and 
foreign countries, through associated or 
affiliated companies through various stock 
ownerships, joint interests, contracts, and 
agreements so varied in nature, so num- 
erous, and subject to such frequent change 
that it is impractical to name and describe 
them herein. In the Shreveport area the 
exhibition business of Paramount was 
during the period covered by this suit 
conducted through Saenger-Ehrlich En- 
terprises, Incorporated and Paramount- 
Richards Theatres, Inc. 
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“10. Vhat the aefendant Saenger-Ehr- 
lich Enterprises, Inc. was owned one- 
half by Paramount Richards Theaters, 
Incorporated, and until recently one-half 
by certain partners. That plaintiffs are 
informed and therefore allege that Para- 
mount Richard Theaters, Inc. presently 
own all the stock of Saenger-Ehrlich En- 
terprises, Inc. That Paramount Richards 
Theaters, Incorporated owned and operated 
numerous theaters throughout Mississippi, 
Louisiana and Texas. That Paramount 
Pictures, Incorporated, owned a_ sub- 
stantial amount of the stock of Paramount 
Richards Theaters, Incorporated. 

“11. That all the defendants were do- 
ing business during this period beginning 
June 1st 1938 as aforesaid, and the trans- 
actions herein complained of were in 
interstate commerce. The motion picture 
films were transported across state lines, 
and the contract arrangements therein all 
being negotiated among the several states 
and across state lines.” 


We should assume that the defendants 
carried on business in this manner, not 
only here but in all other parts of the 
United States. 


{Louisiana Corporations Were Agents of 
Defendants—Transacting Business] 


This type of activity is “transacting busi- 
ness” in Louisiana, although the defendants 
may not be “found” or may not be “doing 
business” in the usual sense of the word. 
The Louisiana corporations were agents 
of the defendant-producer corporations the 
same as if they had employed agents to 
work continuously here. 


In Eastman Kodak Co. v. Southern Photo 
Materials Co., 273 U. S. 359, 47 Sup. Ct. 400, 
403, 71 L. Ed. 684, the United States Su- 
preme Court said the following, regarding 
Sec. 12 of the Clayton Act: 


“And we think it clear that, as applied 
to suits against corporations for injuries 
sustained by violations of the Anti-Trust 
Act, its necessary effect was to enlarge 
the local jurisdiction of the district courts 
so_as to establish the venue of such a 
suit not only, as theretofore, in a district 
in which the corporation resides or is 
‘found,’ but also in any district in which 
it ‘transacts business’ — although neither 
residing nor ‘found’ therein—in which 
the process may be issued to and served in 
a district in which the corporation either 
resides or is ‘found’; and, further, that a 
corporation is engaged in transacting 
business in a district, within the meaning 
of this section, in such sense as to estab- 
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lish the venue of a suit—although not pre- 
sent by agents carrying on business of 
such character and in such manner that it 
is ‘found’ therein and is amenable to local 
process—if in fact, in the ordinary and 
usual sense, it ‘transacts business’ therein 
of any substantial character. This con- 
struction is in accordance, not only with 
that given this section by the two lower 
courts in the present case, but also with 
the decisions in Frey & Son v. Cudahy 

Packing Co. (D. C.) 228 F. 209, 213, and 

Haskell v. Aluminum Co. of America 

(D. C.) 14 F. (2d) 864, 869. And _ see 

Green v. Chicago, B. & Q. Ry., 205 U. S. 

5305533) 27, Su Gt 595 rolled Ollomerm 

which it was recognized that a corporation 

engaged in the solicitation of orders in a 

district was in fact ‘doing business’ there- 

in, although not in such sense that process 
could be there served upon it.” 

We believe that in Jeffrey-Nichols Motor 
Co. v. Hupp Motor Car Corporation, 46 F. 
(2d) 623, the court in reaffirming this prin- 
ciple held that a foreign corporation to be 
“transacting business” within a local judicial 
district under the antitrust venue statute 
need not maintain an office or place of busi- 
ness or the presence of agents soliciting or 
taking orders—if it has a well-defined plan 
of promoting the sale of its products—if it 
has contracted with so-called distributors 
and it retains a general oversight and con- 
trol under its contract it is clearly trans- 
acting business within the meaning of 
Section 12 of the Clayton Act, 15 U. S. C. 
Sec. 22, 15 U. S. C. As, Sec. 22, sufficient 
to establish a venue in a district where such 
acts are done. 


See, also, Northern Kentucky Tel. Co. wv. 
Southern Bell Tel. & T. Co., 54 F. (2d) 107. 


[Signing of Agreements Approved by 
Defendants] 


Under Articles 17 and 18 of the complaint, 
it is alleged that complainants were forced to 
sign contracts controlled and approved by 
defendant-producers, which contracts con- 
tained minimum prices to be charged for 
each picture, discriminating clearance clauses, 
and other allegedly illegal features. 


The impact of these contracts falls on 
Shreveport and vicinity. These foreign cor- 
porations were controlling Louisiana busi- 
ness. Since we know, from the cases cited 
above, that it is not necessary to have out- 
lets and agents here in Louisiana to “trans- 
act business”, these allegations, taken as 
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true, show defendants to have performed 
these acts and are, therefore, amenable to 
suit here in Louisiana. 


[Allegations Corroborated—Consent Decrees] 


Moreover, these quoted factual allega- 
tions are corroborated as prima facie evi- 
dence, as found in the consent decree entered 
into by Paramount Pictures, Inc., dated 
March 3, 1949, paragraph 62,377. of CCH 
1948-1949 TrapE CASES; consent decree en- 
tered into by RKO Radio Pictures, Inc., 
dated November 8, 1948, paragraph 62,335 
CCH 1948-1949 Trape Cases; final decree 
against Warner Bros. Pictures Corp., dated 
February 8, 1950, paragraph 62,573 CCH 
1950-1951 Trape Cases; final decree against 
Columbia Pictures Corp., dated February 8, 
1950; Sparacraply 62573) © CLk 195021951 
TRADE CASES. 

We should remember just here the lan- 
guage of Section 5 of the Clayton Act, 
without quoting it. 

In keeping with DeLuxe Theatre Corp. wv. 
Balaban & Katz, No. 47 c. 889 March 12, 
1951, paragraph 62,790 of CCH 1950-1951 
TraDE CASES, we must consider the above 
consent decrees in the same category as final 
judgments as far as using them as prima 
facie proof of the acts charged. 

A reading of the Paramount Consent De- 
cree on March 8, 1949, shows that every 
allegation of the complaint has its counter- 
part in a section of the decree. This Para- 
mount decree affects and controls the actions 
of the monopolists down to the local 
Shreveport area level, since it requires that 
Paramount divest itself of four of its local 
“circuit” theatres. 

The defendants have carried out this 
illegal business in Louisiana. The process 
is good; the venue is good. 


[Evolution of Section 12 of Clayton Act] 


In the case of United States v. Scophony 
Corporation of America [1948-1949 TrapE 
CASES J 62,238], 333 U. S. 795, 68 Sup. Ct. 
855, 92 L. Ed. 1091, we find the Court ex- 
tending the definition of “transacting busi- 
ness” as used in Section 12 of the Clayton 
Act to such illegal acts as entering into 
monopolistic master agreements and acts 
totally foreign to the corporation charter; 
such as, borrowing money, licensing and 
exploiting its patents by other means. 
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The Scophony case, supra, shows the grad- 
ual evolution of Section 12 from the hide- 
bound and ancient interpretation put on the 
term “transacting business” to the new idea 
given it by this type of case. The principles 
set forth in the Scophony case line up with 
the concept that the forwarding of illegal 
contracts all over the United States, includ- 
ing Louisiana, by these defendants, and the 
working out of master agreements between 
producer-defendants, which had their effect 
in the State of Louisiana, is “transacting 
business” in Louisiana in accordance with 
the latest interpretation by the United States 
Supreme Court. Also, every time a motion 
picture is shown in Louisiana, the property 
of the defendant-producer is present and 
circulating in the trade channels of the 
State. 


The defendants place their faith in three 
district court cases; namely: Westor The- 
atres v. Warner Bros. Pictures, 41 F. Supp. 
757; Hansen Packing Co. v. Armour & Co., 
16 F. Supp. 784; and, Mebco Realty Holding 
Co. v. Warner Bros., 45 F. Supp. 340. 


[Cases Distinguished | 


We believe that the Westor case, supra, 
has been overruled in the case of Giusti 
v. Pyrotechnic Industries [1946-1947 TRADE 
CAsES) 57,504). 156, He (2d) a 3oleoa4: 
Certiorari denied 329 U. S. 787, 67 Sup. Ct. 
353, 91 L. Ed. 675, by the following lan- 
guage: 

“If the case of Westor Theatres v. 
Warner Bros., D. C. E. D. N. J., 41 F. 
Supp. 757, 760, holds to the contrary, we 
find no merit in its reasoning. To follow 
it would be to frustrate the purpose of 
the Congressional legislation against mo- 
nopolistic conspiracies in many cases.” 
These three cases were decided at a time 

when the courts had no prima facie consent 
decrees and judgments to consider. 


[Motions Denied 


The motions to quash and the pleas of 
want of jurisdiction, filed by Paramount 
Pictures Corp., United Paramount The- 
atres, Inc., Radio-Keith-Orpheum Corpora- 
tion, Warner Bros. Pictures Corporation 
and Columbia Pictures Corporation, are, 
hereby and herewith, overruled and denied. 


It is so ordered. 
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Ruling on Plea of Prescription 


The Sherman and Clayton acts do not 
contain any period of prescription. What is 
the Louisiana law to cover this particular 
case? 


{Contend One-Year Prescription Applicable] 


The defendants advance (and, we admit, 
with much weight and force) that the one- 
year prescription, established by Article 
3536 of our Civil Code, is, undebatably the 
one to apply. 


[Case Indicates Action Is in Tort] 


In Caillouet v. American Sugar Refining 
Co., 250 Fed. 639, 640, (1917), Judge Foster 
said: 


“The general rule is not disputed by 
plaintiffs, but they contend a cause of 
action based on the Sherman Law is sui 
generis and does not sound in tort. With 
this I cannot agree. In my opinion this 
case is identical in principle with other 
cases based on fraud and deceit, which 
have always been held to come under the 
general rule. And, as it cannot be said 
Mrs. Burguieres was damaged in any 
particular property or that there was an 
implied promise on the part of defendants 
to reimburse her, it follows that the cause 
of action abated with her death.” 


The preceding paragraph in this case 
reads as follows: 


“At common law as a general rule all 
actions ex delicto abate with the death of 
either party. Exception was made in some 
cases, as where the decedent had been 
deprived of particular property and his 
estate diminished by the wrongful act. 


1“The following actions are also prescribed 
by one year: 

“That for injurious words, whether verbal or 
written, and that for damages caused by ani- 
mals, or resulting from offenses or quasi of- 
fenses. . . .’’ Louisiana Civil Code, Art. 3536. 

The time at which this period of prescription 
begins to run is set forth in the succeeding 
Article (3537), as follows: 

“The prescription mentioned in the preceding 
article runs: 


“And in other cases from that on which the 
injurious words, disturbance or damage were 
sustained.’’ 

2 The facts of the Caillowet case, supra: 

“The petition alleges, in substance, that Mrs. 
E. D. Burguieres was engaged in planting cane 
and manufacturing sugar from 1891 to 1904, 
when she died; that during that period the 
defendants were engaged in a conspiracy to 
monopolize the sugar refining business of the 
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But this was on the theory that the duty 
of the wrongdoer to return the property 
created a quasi contract.” 250 Fed. at 640. 


If we had the facts as to what constitutes 
a violation of the Sherman Antitrust Act in 
the Caillouet case, supra, we should then 
appreciate why Judge Foster called it a tort 
action. We do not know at this time enough 
of the facts of the instant case to classify 
the action as in tort or an action in quasi 
contract. Conclusively, we have not the facts 
in either case; then we are unable to make 
definitely satisfactory use of the Catllouet 
case, supra, at this time. 


The Caillouet case, supra, does say that the 
violation before it of the Sherman Law is 
not sui generis; but, does it say that all vio- 
lations of the act are torts? It is good and 
valid in saying that the case decided, from 
its facts, was a tort.” We are inclined to 
believe that each violation of the Act, 
according to its facts, is to be classified. 

Finally, the Caillouet case, supra, is only 
a district court case. Judge Foster was 
speaking in the year 1917, thirty-three years 
ago. 

The defendants make a strong point at 
law in that, as early as in 1913, they claim 
the Fifth Circuit accepted (it being con- 
ceded—by agreement) in the case of Ameri- 
can Tobacco Co. v. People’s Tobacco Co., 204 
Fed. 58, that an action brought under the 
“Sherman Anti-Trust Act” prescribed in 
one year as a tort. That case, in part, reads 
as follows: 


“The only question made on this writ 
of error is whether the suit was brought 
in time, the defendants pleading the pre- 


United States, and in pursuance of their plan 
depressed the raw sugar market; that Mrs. 
Burguieres sold her sugar at prices based on 
the open market and suffered damage in conse- 
quence of the unlawful acts of the defendants; 
that plaintiffs are the sole owners of Mrs. Bur- 
guieres’ right to recover for the said damage; 
that the first 3 named plaintiffs are heirs of 
Mrs. Burguieres and together with the corpo- 
ration acquired the interests of the other heirs 
by notarial act. Defendants except to the peti- 
tion on the ground that any right of action in 
Mrs. Burguieres abated with her death and 
hence was neither heritable nor assignable.” 
250 Fed. at 639-640. 

Judge Foster held the action to be in tort; 
consequently, under the law of Louisiana, the 
action had abated and he dismissed the suit. 

The facts in this case (though quite unde- 
veloped as yet and only to be well appreciated 
after trial on the merits) are quite different, as 
the reading of the instant complaint imme 
diately shows. 
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scription of one year under the law of 
Louisiana, and it is conceded that that 
is the prescribed time for such actions in 
Louisiana.” 204 Fed. 58, at page 60. 


The attorneys for the plaintiff were not 
prone to make a fight to have the 10-year 
prescription to apply, because they knew the 
facts of the case would suspend the running 
of the prescription so as to make one year 
safe for them. One year was all the time 
they needed. The reading of the case proves 
this. They won handily under the strictness 
of the one-year rule. So, really, this Tobacco 
case, supra, does not settle the point as to 
which prescription applies. A decision in our 
Louisiana jurisprudence is authority only 
for what was held in the case. Moulin vw. 
Monteleone, 165 La. 169, 115 So. 447. 


[Plaintiffs Claim Ten-Year Prescription 
Applicable] 


The defendants say it is a prescription of 
one year as for a simple tort. The plaintiffs 
say that the case comes squarely within the 
rule established by our lawmakers that, 
where no other term of prescription liberandi 
causa has been provided governing personal 
actions, the term is ten years under Article 
3544 of the Louisiana Civil Code. 


[Protection of the General Public—Section 
1 of Sherman Act] 


The Acts under which we are proceeding 
in the first paragraph create an offense and 
clearly the provisions of this section are for 
the protection of the general public. 15 
ie SzuGats 1. 


[Recovery Provision of Clayton Act Creates 
New Obligations | 


The section, however, under which this 
action is brought (15 U. S. C. §15) is en- 
tirely a different statute and creates new 
obligations. It reads as follows: 


“Any person who shall be injured im 
his business or property by reason of any- 
thing forbidden in the antitrust laws may 
sue therefor in any district court of the 
United States in the district in which the 
defendant resides or is found or has an 
agent, without respect to the amount in 
controversy, and shall recover threefold 
the damages by him sustained, and the 
cost of suit, including a reasonable attor- 
ney’s fee.” (Emphasis supplied.) 


When the lawmakers created this right in 
favor of those injured only in their “business 
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or property,” it cannot be said it was deal- 
ing with the general public. When it further 
provided that such action might be brought 
in the district court of the United States 
without regard to amount in controversy or 
diversity of citizenship, it emphasizes the 
fact that it is a special right granted by 
the statute; and, when it stipulates that the 
recovery shall be threefold the damages 
sustained and, additionally, an attorney’s 
fee, it settles beyond the question of a doubt 
the fact that we are not dealing with an 
ordinary tort action. It may be conceded 
that the operation of a conspiracy such as is 
charged here is an offense or probably a 
quasi offense or tort insofar as it affects the 
general public, but that arises from general 
law and not from this special statute. The 
injury sustained by any member of this 
group is not an injury to “his business or 
property” by reason of anything forbidden 
by the statute and, if he could show damage, 
his action therefor would be controlled by 
the rules as to amount in controversy and 
diversity of citizenship so far as this court 
is concerned. Further, his recovery under 
the general law would only be for the 
amount of damage sustained and he would 
not be entitled to attorney’s fees. Upon 
what theory then can it be said that, merely 
because this same statute gives rise to the 
two thoroughly distinguished causes of ac- 
tion, they are similar and, therefore, since 
one is a tort or an offense or a quasi offense, 
the other is likewise? 


[Distinction Between the Two Periods 
of Prescription] 


The distinction between the two periods 
of prescription has been expressed by an 
opinion by the Louissana Court of Appeal 
for the Second Circuit in Whitten v. Monk- 
house, 29 So. (2d) 800, 804: 


“The distinction with regard to the 
prescriptive periods as between actions 
ex delicto and actions which are both ex 
delicto and quast ex contractu is aptly and 
plainly made in the case of Prudential 
Savings & Homestead Society v. Gondolf, 
No. 7169, Court of Appeal, Orleans Par- 
ish, Teissier’s Digest, p. 142. See Louisiana 
and Southern Digest, as follows: 

“Where the unlawful act of one person 
simply damages another without result- 
ing benefit to the wrongdoer, there is a 
simple tort; and the action for reparation 
is prescribed by one year. 

“ Where the unlawful act of one person 
not only damages another, but also en- 
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riches the wrongdoer, there arises an 
action both ex delicto and quasi ex contraciu 
and the action to recover the unlawful 
gain is barred by the prescription of ten 


>» 


years, 


Another opinion in which our Supreme 
Court, speaking through Justice St. Paul, 
has tersely stated rules applying to pre- 
scription and distinguishing different forms 
of action is Lagrone v. Kansas City Southern 
Ryton 15 /alear 559 s1025Son060 ree 


[ Quasi-Contractual Obligation Created] 


It is clear from an analysis of these 
principles that, where a statute is enacted 
for the benefit not of the general public but 
of certain particular persons, a violation of 
the statute so far as they are concerned 
creates a quasi-contractual obligation. 


The Court in the Lagrone case, supra, then 
affirms the rule in New Orleans v. Southern 
Bank, 31 La. Ann. 560, 567, as follows: 


““The distinction between damages ex 
delicito and ex contractu is that the latter 
ensue from-the breach of a special obliga- 
tion, and the former from the violation 


of a general duty.’”’ 
ok Ee 


[Jury Question] 


We are unable to decide, as a matter of 
law, for the want of all the facts in the 
instant case; moreover, there is conflict on 
the facts and, more importantly, on the 
inferences to be made from the facts. All 
this points this case as for the jury on this 
point. 


[Tort or Breach of Quasi Contract?] 


From the nature of the relation of the 
parties, granting that a conspiracy existed 
and that the Clayton Act was violated, was 
there then the commission of a simple tort 
as to these plaintiffs or was there the breach 
of a quasi contract? The one calls for the 
prescription of one year; the other calls for 
the prescription of ten years. 

A tort; one thinks of an accident; injury 
of one through the neglect of another—but 
without the enrichment of the tortfeasor. 
The automobile accident at the street corner 
is a good example of the basic tort. 

But here, we have people engaged in the 
entertainment business through the use of 
the moving picture. It has been developed 
into a tremendous enterprise, highly or- 
ganized. The plaintiffs are grooved in one 
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of the phases of this great operation. The 
complaint discloses the number of means by 
which their business freedom is throttled. 
Are not all the participants in this nation- 
wide picture enterprise legally related? And 
not one single move is made that may affect 
the plaintiffs’ business but that it is made 
to enrich the planners of it. Is that the 
offense or the quasi offense of our Code to 
be governed in relief from suit by the laches 
of one year? Or, is this the violation of an 
implied obligation, with coveted profit to 
the violator, under a quasi contract and, 
therefore, under Article 3544 of the Louisiana 
Civil Code, prescriptible only in ten years? 


The degree of punishment, three times 
the actual loss in the particular case, is 
measured upon the money loss of the claim- 
ant for the injury. Only a quasi contract, 
and certainly not a tort, may give an award 
based on money or property loss. 


[Running of Statute of Limitation Under 
Clayton Act] 


But there is another phase of the ques- 
tion of prescription to this case. This is 
the one arising under the provisions of Sec- 
tion 5 of the Clayton Act: 


“Whenever any suit or proceeding in 
equity or criminal prosecution is instituted 
by the United States to prevent, restrain, 
or punish violations of any of the anti- 
trust laws, the running of the statute of 
limitations in respect of each and every 
private right of action arising under said 
laws and based in whole or in part on 
any matter complained of in said suit or 
proceeding shall be suspended during the 
pendency thereof.” 15 U. S. C. § 16. 


[Paramount Case] 


In the Paramount case, which is referred 
to in Articles 14 and 15 of the complaint 
herein, after the taking of a great deal of 
testimony, the United States court handed 
down an opinion on June 11, 1946, which 
is reported in [1946-1947 Trape Cases 
757,470] 66 F. Supp. 323. On December 
31, 1946, the court made findings of fact and 
conclusions of law relating to the unlawful 
conspiracy of the defendants to monopolize 
the distribution and exhibition of motion 
pictures all over the United States, including 
the Shreveport area. These findings may be 
found in [1946-1947 Trapve Cases {[ 57,526] 
70 F. Supp. 53. 


On May 3, 1948, the Supreme Court of 
the United States affirmed in part and re- 
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versed in part the judgment of the lower 
court and remanded the case to the district 
court for proceedings in conformity with its 
opinion. United States v. Paramount Pictures 
[1948-1949 Trape Cases § 62,244], 334 U. S. 
131, 68 Sup. Ct. 915, 92 L. Ed. 1260. The Su- 
preme Court eliminated from the decree the 
provisions for a system of competitive bidding. 

On July 25, 1949, an opinion was handed 
down by the United States District Court 
after further proceedings on remand and 
that opinion was reported in [1948-1949 
TRADE Cases { 62,473] 85 F. Supp. 881. In 
the meantime, a consent decree was ren- 
dered as to RKO on November 8, 1948; 
and a consent decree was rendered as to 
Paramount on March 3, 1949. 


[Consent Decree Admissible for Purpose of 
Tolling Statute] 


The entry of the RKO consent decree 
is properly admissible under the allegations 
of the complaint for the purpose of tolling 
the statute of limitations under Section 5 
of the Clayton Act since the litigation is 
apparently still pending as to RKO in view 
of the broad language used in paragraph 
retaining jurisdiction in said decree as 
follows: 


“Jurisdiction of this cause is detained 
for the purpose of enabling any of the 
parties to this consent decree to apply to 
the Court at any time for such orders or 
direction as may be necessary or appro- 
priate for the construction, modification 
or carrying out of the same, for the en- 
forcement of compliance therewith, and 
for the punishment of violations thereof, 
or for other or further relief.” 


Since jurisdiction is retained for the pun- 
ishment of violations of the decree and “or 
for other or further relief” the litigation is 
still pending; although the decree is final 
in that it finds RKO guilty of violations of 
the antitrust laws as to issues closed by 
the decree of the Supreme Court. 


The plaintiffs maintain that due to the 
use of similar language in the paragraph 
retaining jurisdiction in the Paramount con- 
sent decree the litigation is still pending as 
to Paramount and such pendency is there- 
fore tolling the statute of limitations. 


As further evidence that the litigation 
was still pending in January, 1950, counsel 
for RKO appeared in the Paramount case, 
Equity No. 87-273, on January 18, 1950, and 
presented, and the court made and directed 
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the entry of, an order styled United States v. 
Radio-Keith-Orpheum Corporation, et al., sev- 
ering and terminating, as of November 8, 
1948, the suit as against the RKO defendants. 


In the case of Twin Ports Oil Co. v. Pure 
Oil Co., 26 F. Supp. 366, the United States 
District Court for the District of Minnesota 
held that the statute of limitations against 
plaintiffs’ claim was suspended since the 
Madison case No. 1 was still pending. This 
was a criminal prosecution by the United 
States against Pure Oil Co. and others in- 
volving the same issues. 


[Consent Decrees Do Not Come Within Excep- 
tion of Clayton Act—Testimony Taken] 


Under the language of the consent de- 
crees, these decrees are properly set forth 
in the pleadings and are admissible as prima 
facie evidence as final decrees rendered in a 
proceeding brought by the United States 
under the antitrust laws to the effect that 
the Paramount and’ RKO defendants who 
were defendants in the Paramount case have 
violated said laws. The consent decrees do 
not come within the exception of Section 5 
of the Clayton Act since they are final judg- 
ments rendered after the taking of volumin- 
ous testimony in the District Court. 


It matters not that the Paramount con- 
sent decree was rendered after the taking 
of evidence upon the remand of the case 
by the Supreme Court but without the ren- 
dition of any decision by the District Court 
upon any of the issues and matters which 
were to be determined upon said remand. 
Nor is it material that the RKO consent 
decree was rendered before the taking of 
any testimony upon the issues and matters 
open upon the remand of the case or that 
the decree recites that the decree shall not 
be construed as an admission by the RKO 
defendants that they have violated any stat- 
ute or law with respect to the issues and 
matters left open on remand. It therefore 
follows as to both consent decrees that they 
were based upon testimony taken in findings 
made that RKO and Paramount had vio- 
lated the antitrust laws as to all matters 
and issues which were not left open by the 
decrees. 

On June 25, 1948, the District Court made 
the mandate and decree of the Supreme 
Court the order and judgment of the Dis- 
trict Court. In rendering the consent de- 
crees the District Court therefore had the 
benefit of the findings of fact and conclu- 
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sions of law upon which the Supreme Court 
based its affirmance, in part, of the lower 
court’s judgment. 

Among the findings included by the Su- 
preme Court and not left open by its decree 
were: 

a. That 
illegal; 


a price fixing combination is 

b. That an agreement between exhibitors 
and distributors of motion pictures to main- 
tain a system of clearances is a restraint of 
trade in violation of the federal antitrust 
laws; 


c. That joint ownership of theatres by 
distributors and exhibitors constitutes a re- 
straint of trade in violation of the federal 
antitrust laws; 


d. That formula deals and master agree- 
ments are also restraints of trade in viola- 
tion of the federal antitrust laws. 


The effect of the impact of these illegal 
practices upon the business of independent 
exhibitors is graphically described in the 
words of the Supreme Court in the Para- 
mount case as follows: 


“ce 


The trade victims of this con- 
spiracy have in large measure been the 
small independent operators. They are 
the ones that have felt most keenly the 
discriminatory practices and predatory 
activities in which defendants have freely 
indulged. They have been the victims 
of the massed purchasing power of the 
larger units in the industry. It is largely 
out of the ruins of the small operators 
that the large empires of exhibitors have 
been built.” United States v. Paramount 
Pictures [1948-1949 TRAvE CASES J 62,244], 
O34 US S162) 68 Supa Ct91 50030092 
IS 1ebfal, IPASOp 


In answering the point that considerable 
testimony was taken before the decision 
of the expediting court in 1946, the defend- 
ants state that in remanding the case the 
Supreme Court undoubtedly opened up the 
case for reconsideration by the lower court. 
It did not, however, grant a new trial. The 
judgment of the expediting court was af- 
firmed in part and reversed in part by the 
Supreme Court and the case was remanded 
in the District Court for proceedings in 
conformity with its opinion. 


Under the circumstances of the remand, it 
will not do to say that the Supreme Court 
granted the defendants a new trial as the 
defendants contend, since it must be borne 
in mind that the judgment was affirmed in 
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part, that is, as to many findings of fact 
and conclusions of law with reference to 
violations of the antitrust laws by the de- 
fendants and reversed in part but the rever- 
sal was made largely to enable the district 
court to solve the problem of divestiture. 


It appears that in order to give third 
parties, such as plaintiffs herein, the bene- 
fit of pleading the consent decrees for use 
as prima facie evidence a careful distinction 
was made in the consent decrees between 
issues which had been closed by the deci- 
sion of the Supreme Court and issues such 
as the problem of divestiture which were 
left open for determination by the district 
court on remand. 


[Proceedings Were a Continuation of 
the Trial] 


No new trial was granted by the Supreme 
Court and there was no new trial on re- 
mand. The proceedings in the district court, 
after remand, were a continuation of the 
trial that had resulted in the judgment of 
December 31, 1946. 


[DeLuxe Theatre Corp. Case Does Not 
Support Defendant's Contention | 


The case of DeLuxe Theatre Corporation 
v. Balaban & Katz Corporation [1950-1951 
TravE Cases § 62,560], 88 F. Supp. 311, is 
cited by defendants in their brief in support 
of their position that the references to the 
RKO and Paramount consent decrees should 
be stricken since they would not be ad- 
missible. We believe that to be incorrect. 
For, read the following language of the 
case: 


“Tt appears that defendants are not 
entitled to rely upon the protection of 
Section 5 of the Clayton Act which pro- 
vides that a final decree rendered in a 
proceeding brought by the United States 
shall be prima facie evidence in a suit 
subsequently brought by any other party, 
except where a consent decree is entered 
before any testimony has been taken. In the 
New York case a trial was had and, upon 
appeal, the Supreme Court affirmed in 
part and reversed in part and remanded 
SAMS GREE MUL Se iSil, 3 Gian Ons: 
92 L. Ed. 1260. However, it should be 
noted that it was remanded for further 
proceedings and not for a new trial. In 
actuality, therefore, there was not a trial 
de novo, but rather a continuation of the 
previous trial, where certainly consider- 
able testimony had been heard. The clear 
purpose of Section 5 is to induce defend- 
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ants in actions of that type to submit 
to prompt capitulation, and it cannot 
logically be contended here that the con- 
senting defendants promptly capitulated. 


“The Court is unable to agree with 
defendants’ contention that, since the New 
York case was concerned with a nation- 
wide conspiracy, the decrees entered there- 
in should not be available to a_ plaintiff 
alleging merely a local conspiracy. The 
previous decrees should be available to 
the plaintiff to show the existence of a 
conspiracy and the violation of the public 
interest. Obviously, it is incumbent upon 
the plaintiff to demonstrate the impact of 
that conspiracy upon plaintiff in the local 
sphere, but this does not mean that, in the 
prior case, the government was obliged 
to litigate all the issues that might arise 
in any given locality. The case of Emich 
Motors Corp. v. General Motors Corp., 71 
S. Ct. 408, 415, is illustrative of this 
point.” ° 
From the foregoing, it appears that the 

DeLuxe Theatre case does not support the 
contention of the defendants that the so- 
called consent decrees entered as to Para- 
mount and RKO should be stricken. As a 
matter of fact, the only reason that para- 
graphs 24 and 25 were stricken in that case 
was because of the allegations by plaintiff 
that the final adjudication in the Paramount 
case conclusively determined the issues in 
the DeLuxe case and that defendants were 
thereby estopped from relitigating any of 
the issues so previously adjudicated. Of 
course, these allegations were too broad 
under the Clayton Act since the prior ad- 
judications only constitute prima facie evi- 
dence of the violations of the antitrust laws 
by defendants. 

The teaching of the DeLuxe Theatre case 
is that although a judgment which is entered 
by the consent of defendants in a prior gov- 
ernment case is not ordinarily admissible 
in a later civil action as prima facie proof 
of the commission of the unlawful acts 
charged in the prior action, this is not true 
when the consent decree is entered after 
testimony has actually been heard, as where, 
after the original hearing, the case is ap- 
pealed to the Supreme Court and is re- 
manded for further proceedings but not 
for new trial. The further proceedings re- 
quired are a continuation of the earlier 
proceedings. 
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The DeLuxe case further holds that noth- 
ing prevents the submission of a judgment 
from a prior government action as prima 
facie evidence in a later trial although the 
former trial may have been upon allegations 
of nation-wide restraints and the later trial 
largely upon local restraints. 


[Entry of Decrees Admissible Against 
Other Defendants] 


Moreover, the entry of the decrees in the 
Paramount case and of the acts and conduct 
enjoined thereby are also admissible as 
prima facie evidence under Section 5 of the 
Clayton Act against United Artists Cor- 
poration, Columbia Pictures of Louisiana, 
Inc., Warner Brothers Pictures Distributing 
Corporation, and Twentieth Century Fox 
Film Corporation. The final decree as 
against Columbia, United Artists and Uni- 
versal was rendered in the District Court 
on February 8, 1950. The final decree was 
rendered on the same date as to Twentieth 
Century Fox, Loew’s and Warner Brothers, 
which was affirmed by the Supreme Court 
of the United States in a memorandum on 
June 5, 1950. 


The two decrees of February 8, 1950, 
above referred to, and the decree of De- 
cember 31, 1946, which was amended by the 
decrees of February 8, 1950, are also admis- 
sible for the purpose of showing that the 
statute of limitations was tolled until Feb- 
ruary 8, 1950, as to Columbia Pictures of 
Louisiana, Inc., and United Artists Cor- 
poration and until June 5, 1950, as to 
Twentieth Century Fox Film Corporation 
and Warner Brothers Pictures Distributing 
Corporation. 

On the other hand, the defendants, with 
apparently equally cogent reasoning, for 
fifteen pages of their brief, phase by phase, 
angle by angle, show that the tolling of 
the statute because of the pendency of the 
Paramount case does not save the case of the 


plaintiffs. 
* Ok Ox 


[Prescription—Personal Actions, in General] 


A careful examination of the language 
of the several articles of the Code dealing 
with prescription will disclose that con- 
tracts and quasi contracts are not covered, 
except those coming under the law merchant 
(negotiable instruments). The lawmakers, 


3 The two above-quoted paragraphs are from 
the DeLuxe case when the court passed upon 
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realizing that such a vast number of per- 
sonal actions had not been covered, provided: 


“In general, all personal actions, ex- 
cept those before enumerated, are pre- 
Gerilaeal lone ie scenes,” Ibe IR (Cn Cy 
Art. 3544. 


The language, in other words, is that 
personal actions, in general, are prescribed 
by ten years, but those previously especially 
enumerated are excepted. It appears clear, 
therefore, that contracts and quasi contracts 
fall in the general rule established by this 
article. 

The Federal courts, for decades, have 
recognized the existence of quasi contracts. 
We quote from 17 C. J. S. Contracts §6, 


“Constructive or Quasi Contracts,” p. 322: 
’ 
ae ee 


[Suspension of Prescription Not Considered] 


Let us pretermit Section 5 of the Clayton 
Act, providing for the suspension of pre- 
scription, and think of this case as if the 
Act had never been passed, then if the ap- 
plicable Louisiana prescription be ten (10) 
years, as for a personal action arising under 
a quasi contract, the case of plaintiffs is 
alive against all defendants. Its reach would 
encompass facts back to August 18, 1940. 
Plaintiffs’ picture business started only in 
1942, 


[Prescription—Joint Tortfeasor] 


On August 18, 1950, when this suit was 
filed, the running of prescription was inter- 
rupted as to all defendants against whom 
prescription could then be effectively pleaded. 
As to those in whose favor it had run, we 
do not believe the filing of the suit was a 
revival. We do hold that a joint tortfeasor, 
not actually named in the suit but action 
against whom has not yet been barred, 
would have the prescription running in his 
favor interrupted by the suit filed against 
his joint tortfeasor. See, Frazier v. Hardee, 
21 La. Ann. 541; Vredenburg v. Behan, 33 
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La. Ann. 627; Zeller v. Louisiana Cypress 
Lbr. Co., 9 La. App. 609, 121 So. 670; Sewell 
v. Newton, 152 So. 389; Dodd v. Lakeview 
Motors, 149 So. 278; Kramer v. Freeman, 198 
La. 244, 3 So. (2d) 609. 


[Facts Are in Conflict] 


There are conflicts on facts, the deter- 
mination of which decide the case one way 
or the other. 


Who is right on the tolling of the statute? 
There is no evidence before us. And, even 
though we had it as a matter of record, we 
are of the view that the question is for the 
jury. 

Were there not papers and papers to pass 
between plaintiffs and defendants? Corres- 
pondence, contracts, agreements, reports, 
certificates, etc.? Not that there must be a 
contractual relation to bar the tort action; 
but from these papers would be born the 
implied obligation, making it an action in 
quasi contract. 


After reading the Paramount cases, we are 
impressed with the multifariousness of rela- 
tions existing between those engaged in the 
moving picture business. It is on the ques- 
tion as to whether it be an action in tort or 
an action on quasi contract that, without a 
full hearing, we are baffled. Frankly, there 
is so very little of the facts of the case be- 
fore us that we are unable to reach a deci- 
sion now. 


And we so hold as to both manners of 
prescription; (a) the one-year or the 10-year 
and, also, (b) the influence of the decrees 
and judgments under the provisions of Sec- 
tion 5 of the Clayton Act. 


[Plea Referred to the Merits] 


Accordingly, the plea of prescription is 
referred to the merits, when the facts of 
the whole case will be before us, to be then 
decided upon motion for a directed verdict, 
if any is filed, or to be decided by the jury 
under an appropriate charge. 
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[] 67,295] Fanchon and Marco, Inc., and Paramount Hollywood Theatre Corporation 
v. Paramount Pictures Inc., and United Paramount Theatres, Inc., Intervenor. 


In the United States District Court for the Southern District of New York. Civil 
No. 49-562. Filed June 11, 1952. 


Sherman Antitrust Act and Clayton Antitrust Act 


Practice and Procedure—Suit for Civil Damages—Stockholder’s Derivative Suit.— 
A stockholder, suing in behalf of the corporation in which it owns stock, cannot maintain 
an antitrust treble damage action. The derivative nature of the stockholder’s suit requires 
that it be brought in equity. In the present action, the stockholder does not sue in its 
own right, but it seeks to enforce a right of the corporation. Although a corporation may 
maintain an action for treble damages at law, a stockholder suing derivatively may not 
do so because the antitrust laws have been interpreted as limiting the recovery of treble 
damages to those recoverable through the verdict of a jury in a court of common law. 
Therefore, the treble damage action brought by the stockholder, in behalf of the cor- 
poration, is dismissed. 


See the Sherman Act annotations, Vol. 1, § 1640.211; Clayton Act annotations, Vol. 1, 
{ 2024.10. 


Suit for Injunctive Relief—Scope of Relief—Confiscation of Property—Derivative Suit. 
—A stockholder, suing in behalf of the corporation in which it owns stock, is not entitled 
to an order requiring defendants to return to the corporation stock owned by the de- 
fendants where it is alleged that the defendants violated the antitrust laws. Such an order 
would have the effect of transferring to the suing stockholder part of the capital assets of 
the corporation without any payment. There is no sanction imposed by the antitrust 
laws that authorizes the confiscation of the property of the alleged violator of the anti- 
trust laws in a private action. Nor can this be ordered in a private suit for injunctive relief. 
This type of relief is reserved for the Government in antitrust suits. 


See the Sherman Act annotations, Vol. 1, § 1021; Clayton Act annotations, Vol. 1, 
1 2036.15. 


Suit for Injunctive Relief—Scope of Relief—Threatened Loss or Damage—Derivative 
Suit—Stockholder’s Right to Relief—A stockholder, suing in behalf of the corporation 
in which it owns stock, is held not entitled to certain injunctive relief against alleged vio- 
lators of the antitrust laws. A private party is entitled to injunctive relief against threat- 
ened loss or damage by a continuing or threatened violation of the antitrust laws. Where 
no loss was a continuing one at the time of the filing of the complaint, relief will be denied. 
The stockholder is not entitled to relief where the granting of the relief requested would 
run counter to a decree in a Government antitrust suit. An injunctive provision in a 
judgment in an action in equity deals with the situation existing at the time the judgment 
is made; therefore, it cannot be used to enforce the provisions of a contract which has 
already expired. Injunctive relief cannot be granted where the granting of such relief 
would run counter to an arrangement between the parties and where the determination of 
the relief sought would be a matter of business judgment. Further, injunctive relief can- 
not be decreed against an act which was in compliance with a Government antitrust decree. 


For the reasons stated above, the stockholder also is not entitled to injunctive relief 
in its own behalf. 


See the Clayton Act annotations, Vol. 1, 2036.15. 


Practice and Procedure—Suit for Civil Damages—Stockholder’s Suit.—A stockholder, 
suing in its own behalf, cannot maintain an antitrust treble damage action where the 
claims on which the stockholder is suing are the claims of the corporation. It cannot 
sue under the antitrust laws for damages to its stock by reason of anything prohibited by 
the antitrust laws. However, where the stockholder alleges that it has been forced into 
a contractual relationship with the alleged antitrust violator and that it has been damaged, 
the claim would be of the stockholder and the action could be maintained. 


See the Sherman Act annotations, Vol. 1, f 1640.211. 
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Practice and Procedure—Suit for Civil Damages—Intervention by Party Claiming 
Rights under Government Antitrust Decree—Counterclaim of Intervenor.—A_ district 
court has jurisdiction of a counterclaim filed by an intervenor for a declaratory judgment 
that it is the lawful owner of stocks in a private antitrust action where the plaintiff in the 
antitrust action denies the efficacy of a transfer of the stock to the intervenor by the 
defendants, which was done pursuant to a Government antitrust decree . 


See the Sherman Act annotations, Vol. 1, f 1640.529. 
For the plaintiffs: John Harlan Amen, New York, N. Y., (Russell Hardy, of counsel). 
For the defendants and intervenor: Simpson, Thacher and Bartlett, New York, N. Y. 


[Defendant Moves for Dismissal of 
Plaintiffs’ Amended Complaint] 


LEIBELL, District Judge [Jn full text except 
for omissions indicated by asterisks]: The de- 
fendant, Paramount Pictures Inc., and the 
defendant-intervenor, United Paramount 
Theatres, Inc., moved in the regular motion 
part of this Court for an order dismissing 
the plaintiffs’ amended complaint and for 
other relief, * * * 


[Stockholder Brings Own Sut and 
Derwative Suit] 


The amended complaint states: “Fanchon 
& Marco, Inc. brings this suit in its own 
behalf. As a stockholder, and in behalf of 
all other stockholders similarly situated of 
Paramount Hollywood Theatre Corpora- 
tion, Fanchon & Marco, Inc. also brings 
this suit for and in the name of Paramount 
Hollywood Theatre Corporation, for the re- 
lief hereinafter prayed”. Paramount Holly- 
wood Theatre Corporation is itself a 
plaintiff. 


[Violation of Antitrust Laws Alleged] 


The amended complaint alleges, in the 
first cause of action, that on October 21, 
1941, and for many years prior thereto, the 
defendant “Paramount Pictures Inc. and 
other corporations and persons engaged in 
the production, distribution and exhibition 
of motion pictures throughout the United 
States and in Los Angeles, were engaged in 
a conspiracy to restrain and monopolize in- 
terstate trade and commerce in motion pic- 
tures, in violation of the Acts of Congress 
known as the antitrust laws”; that a part of 
the conspiracy was to monopolize for Para- 
mount Pictures Inc. the business of exhibit- 
ing first run feature pictures in Hollywood 
and Los Angeles, California, and to exclude 
all other persons from engaging in that 
business, save on conditions and terms 
established by the parties to the conspiracy; 
that at that time, the plaintiff, Fanchon & 
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Marco, Inc., was desirous of leasing a large 
theater in Hollywood for the purposes of 
showing feature films; that in order to do 
so, it was required to enter into a contract 
with Paramount Pictures Inc., which it did, 
on October 22, 1941; * * * 


The amended complaint further alleges 
that pursuant to the terms of the contract 
of October 22, 1941, Fanchon & Marco, 
Inc. leased the theatre; that the theatre was 
given the name “Paramount Theatre”; that 
Fanchon & Marco, Inc. and Paramount 
Pictures Inc. organized Paramount Holly- 
wood Theatre Corporation, as a Delaware 
corporation, on February 4, 1942; that each 
of the parties contributed one-half of the 
money for the capital stock and each has 
had equal representation on the board ot 
directors at all times; that Fanchon & 
Marco, Inc. entered into a contract to man- 
age the theatre for five percent of the 
gross; that Fanchon & Marco, Inc. made an 
assignment of the lease to Paramount 
Hollywood Theatre Corporation on March 
1, 1942. 


The amended complaint also alleges that 
on September 5, 1944, Paramount Pictures 
Inc. entered into a contract with Paramount 
Hollywood Theatre Corporation, as of 
March 19, 1942, to furnish for exhibition 
first run at the theatre all of the feature, 
short subject and newsreel motion pictures 
(which Paramount Pictures Inc. should 
have the right to license and which should 
be generally released by Paramount Pictures 
Inc.) until September 30, 1951; that the con- 
tract provided that on or before any first of 
each year Paramount and the theatre cor- 
poration should endeavor to agree upon the 
rental fees of the films and that such fees 
should be fair and reasonable. 


The amended complaint further alleges 
that both Fanchon & Marco, Inc. and Para- 
mount Hollywood Theatre Corporation 
have been unlawfully deprived of a “lawful 
condition of competition and unrestrained 
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trade for the procurement of motion pic- 
tures”, because of the conspiracy; and have 
been unlawfully deprived of the independent 
and competitive services of Paramount Pic- 
tures Inc.; that Paramount has required the 
theatre to pay excessive and unreasonable 
fees for the films, in the sum of $628,000 for 
feature films and $41,506 for shorts and 
newsreels. 


The amended complaint also charges that 
the construction of another theatre, on cer- 
tain land on Wilshire Boulevard, Beverly 
Hills, purchased by Paramount Hollywood 
Theatre Corporation, has been prevented by 
the defendant and that as a result the land 
has accumulated tax charges and other 
charges, all resulting in damage to the 
plaintiffs in the sum of $200,000. 


It is also alleged that by virtue of its 
monopolistic powers Paramount Pictures 
Inc. has compelled Paramount Hollywood 
Theatre Corporation to pay to Paramount 
Theatres Service Corporation, a wholly 
owned subsidiary of Paramount Pictures 
Inc., $73,600 for “services” which were 
never rendered. 


The second cause of action alleged in the 
amended complaint repeats nearly all of 
the allegations of the first, and further 
alleges :— 


“30. An essential consideration to 
Fanchon & Marco, Inc., and Paramount 
Hollywood Theatre Corporation, for the 
performance of the agreements on their 
part, as aforesaid, including the making 
and assignment of the lease to Paramount 
Hollywood Theatre Corporation, the con- 
tribution of money capital to that cor- 
poration, the making and performance of 
the management contract for Paramount 
Theatre, the delivery and transfer to 
Paramount Pictures, Inc., of one-half of 
the stock of Paramount Hollywood 
Theatre Corporation, the submission to 
the exclusive dealing contract for pic- 
tures with Paramount Pictures, Inc., the 
submission to the yearly contracts stated 
in paragraphs 22, 23 and 24, and the sub- 
mission to and payment of the excessive 
and unreasonable fees for pictures, was 
the assurance provided by the exclusive 
dealing contract that Paramount Pictures, 
Inc., would furnish the necessary supply 
of pictures for the Paramount Theatre 
until September 30, 1951. 

31. On or about March 26, 1947, Para- 
mount Pictures, Inc., informed Fanchon 
and Marco, Inc., and Paramount Hollywood 
Theatre Corporation, that as of March 31, 
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1947, it would no longer perform the con- 
tract for pictures of September 5, 1944. 
Thereafter Paramount Pictures, Inc., with- 
out any legal cause or justification, has failed 
and refused to perform that contract and has 
failed and refused to return to Fanchon 
& Marco, Inc., and Paramount Holly- 
wood Theatre Corporation any part of 
the consideration which it has received 
for the performance of that contract, in- 
cluding one-half of the stock of Para- 
mount Hollywood Theatre Corporation. 

32. Since March 21, 1947, Paramount 
Pictures, Inc., has produced, distributed 
and licensed for exhibition first run in Los 
Angeles by other persons than Fanchon 
& Marco, Inc., and Paramount Holly- 
wood Theatre Corporation, many pictures 
of great revenue producing value in the 
exhibition thereof, which Paramount 
Hollywood Theatre Corporation was en- 
titled to have for first run exhibition 
under the contracts of October 21, 1941, 
and September 5, 1944. 

33. Because of the breach of these con- 
tracts, Paramount Hollywood Theatre 
Corporation, since March 31, 1947, has 
been forced to procure and use pictures 
which have produced greatly less revenue 
at the Paramount Theatre, than pictures 
licensed by Paramount Pictures, Inc., and 
which Paramount Hollywood Theatre 
Corporation would have exhibited; and.as 
the result Fanchon & Marco, Inc., and 
Paramount Hollywood Theatre Corporation 
have suffered loss of profits in the sum of 
fifty thousand dollars.” 


In addition to the money damages sought, 
which plaintiffs claim should be trebled, 
they seek to have Paramount and defend- 
ant-intervenor enjoined “from voting or at- 
tempting to vote the stock of Paramount 
Hollywood Theatre Corporation”. Plain- 
tiffs have also prayed that defendant and 
defendant-intervenor be directed to return 
to Paramount Hollywood Theatre Corpora- 
tion the stock issued to it by that corpora- 
tion, on the ground that the stock was 
issued as consideration for the performance 
of obligations incurred under the various 
contracts to which Fanchon & Marco, Inc., 
Paramount Hollywood Theatre Corporation 
and Paramount Pictures Inc. were parties 
and which Paramount has allegedly failed 
to fulfill. 


[United Permitted to Intervene] 


United Paramount Theatre, Inc. has been 
permitted to intervene in this action by or- 
der of Judge Noonan, dated October 18, 
1951, but only as to plaintiffs’ claim arising 
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out of the alleged breach of the contract 
of September 5, 1944. In its answer to the 
original complaint, United Paramount 
Theatre, Inc., counterclaimed for a judg- 
ment declaring it to be the lawful owner 
of the 400 shares of (Class B) stock, and 
enjoining the plaintiffs from interfering 
with the proper exercise of its rights as a 
stockholder. The intervenor’s interest 
arises out of an antitrust suit instituted by 
the United States against Paramount Pic- 
tures Inc. which terminated in a decree 
against that defendant, which was entered 
on March 3, 1949. The judgment directed 
that the defendant divest itself of all its 
domestic theatre assets. In accordance 
with the terms of the judgment defendant 
organized United Paramount Theatre, Inc. 
and shortly after January 1, 1950, trans- 
ferred to it the 400 shares of (Class B) 
common stock of Paramount Hollywood 
Theatre Corporation. Plaintiffs have de- 
nied the efficacy of this transfer, on the 
ground that the certificate of incorporation 
of Paramount Hollywood Theatre Corpora- 
tion provided that no transfer could be 
made by either of the stockholders, unless 
an opportunity was first given to the other 
stockholder to purchase the stock about to 
be transferred. 


Following the service of the amended 
complaint the defendant brought this mo- 
tion, under Rule 12 of the Federal Rules 
of Civil Procedure for an order— 


“(a) dismissing the action in so far as 
it purports to be brought by Paramount 
Hollywood Theatre Corporation upon the 
ground that said Corporation has not 
been authorized by proper corporate ac- 
tion to institute or maintain this action; 


(b) dismissing the action in so far as 
it purports to be brought by Fanchon & 
Marco, Inc. suing as a stockholder on 
behalf of Paramount Hollywood Theatre 
Corporation upon the ground that said 
amended complaint fails to state a claim 
upon which relief can be granted; 


(c) in the event that the Court should 
deny the relief requested in (a) above, 
dismissing the action in so far as it pur- 
ports to be brought by Fanchon & 
Marco, Inc. as a stockholder on behalf 
of Paramount Hollywood Theater Cor- 
poration upon the ground that a stock- 
holder cannot sue derivatively when the 
Corporation is also purportedly suing in 
its own name; and 


_ (d) dismissing the action in so far as 
it purports to be brought by Fanchon & 
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Marco, Inc. suing on its own behalf upon 
the ground that said amended complaint 
fails to state a claim upon which relief 
can be granted.” 


[Here the court held that the action of 
the Paramount Hollywood Theatre Cor- 
poration should be dismissed because it was 
not properly authorized by the Board of 
Directors and because its president did not 
have the authority to direct that it be 
brought. ] 

Although Paramount Hollywood Theatre 
Corporation was not properly authorized to 
bring this suit in its own name, it could be 
joined as a nominal defendant [Price v. 
Gurney, 324 U. S. 100; Meyer v. Fleming, 
327 U. S. 161] in a stockholder’s derivative 
suit, if the claims sued on are such as may 
properly be the subject of a stockholder’s 
derivative suit. 

In the course of the hearing on the mo- 
tion, counsel for the plaintiffs advised the 
Court that it was his intention to prosecute 
the claims set forth in the amended com- 
plaint for Fanchon & Marco, Inc., suing 
for itself alone, as well as for Fanchon & 
Marco, Inc., suing as a stockholder on 
behalf of Paramount Hollywood Theatre 
Corporation. He frankly admitted that the 
claims were to be asserted primarily for 
Fanchon & Marco, Inc., and only second- 
arily for Paramount Hollywood Theatre - 
Corporation. Just how that dual position 
could be maintained, in view of the fidu- 
ciary position of a stockholder who brings 
a derivative action, has not been satisfac- 
torily explained. It should not be permitted. 
Goodliffe v. Colonial Corp., 155 Pac. (2d) 177. 

It is the defendant’s contention that none 
of the claims set forth in the amended com- 
plaint can be brought by Fanchon & Marco, 


Inc., suing in either of its two capacities. 
* OK Ox 


[Claim that Derivative Suit Not Maintainable] 


Defendant’s attorneys argue that a stock- 
holder’s derivative suit does not lie for 
the recovery of treble damages under the 
antitrust laws, because the claim is one at 
law. See Fleitmann v. Welsbach Street 
Lighting Co., 240 U. S. 27 (1916) and United 
Copper Co. v. Amalgamated Copper Co., 244 
U.S. 261 (1917). Two Second Circuit cases 
are also in point. Decorative Stone Co. v. 
Building Trades Council, 23 F. (2d) 426 
(1928) and Meyer v. Kansas City Southern 
Ry. Co., 84 F. (2d) 411 (1936). 
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In the Fleitmann case, plaintiff, a stock- 
holder, sued the defendant, Welsbach Street 
Lighting Co. and a number of other cor- 
porations and individuals, to compel the 
defendants to pay to Consolidated Street 
Lighting Company, the corporation in which 
he was a stockholder, three-fold damages 
under the Sherman Anti-trust Act. The 
Supreme Court pointed out that a stock- 
holder’s derivative suit was one in equity 
and affirmed the decisions of the courts be- 
low dismissing the action. 


“* * * but we agree with the courts be- 
low that when a penalty of triple damages 
is sought to be inflicted, the statute 
should not be read as attempting to 
authorize liability to be enforced other- 
wise than through the verdict of a jury 
in a court of common law. On the con- 
trary it plainly provides the latter remedy 
and it provides no other.” 


A year later the Supreme Court handed 
down its decision in the United Copper case. 
Like the Fleitmann case, that was a stock- 
holder’s derivative action, but unlike the 
Fleittmann case it was brought at law. The 
Supreme Court concluded that the remedy 
sought was not at law and said: 


“The particular equitable relief sought 
in Fleitmann v. Welsbach Co., 240 U. S. 
27, was denied; but this denial affords no 
reason for assuming that the long settled 
rule under which stockholders may seek 
such relief only in a court of equity will 
be departed from because the cause of 
action involved arises under the Sher- 
man Law.” 


[Derivative Smt Not Proper Under 
Antitrust Laws] 


The new Federal Rules of Civil Proce- 
dure, which went into effect in September 
1938, have not set aside the two Supreme 
Court decisions. The new Rules have abolished 
some of the procedural distinctions between 
law and equity as well as distinctions in 
forms of action. Grauman v. City Company 
of New York, S. D. N. Y. 1939, 31 F. 
Supp. 172; Bereslavsky v. Socony-Vacuum 
Oi Comincsas.eD: Nw, 1946 7 TE ReaD: 
444 A single form of action is provided for 
in Rule 2.h) Rk. CG. Pebitlet282U ssa G7 Ae 
but the basic difference between law and 
equity has not been changed. Bereslavsky 
v. Caffey, C. C. A. (2) 1947, 161 F. (2d) 
499; cert. den. 332 U. S. 770. Commercial 
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Nat. Bank in Shreveport v. Parsons, C. C. A. 
(5) 1944, 144 FB. (2d) 231; cert. den. 323 
WMS2196) 


The question we deal with here is one 
of substance rather than procedure. The 
derivative nature of the stockholder’s suit 
requires that it be brought in equity. The 
stockholder sues not on his own right, but 
he seeks to enforce a right of the corpora- 
tion. Although a corporation may maintain 
an action for treble damages at law, a stock- 
holder suing derivately may not do so 
because the Supreme Court has interpreted 
the antitrust laws as limiting the recovery 
of the treble damages to those recoverable 
“through the verdict of a jury in a court of 
common law’. The fact that the new 
Federal Rules permit the joinder in one 
action of legal and equitable claims (Ring vw. 
Spina, 166 F. 2d 546), a matter of proce- 
dure, does not alter the principles laid 
down by the Supreme Court in the Fleit- 
mann and United Copper Co. cases. 


[Derivative Sut Dismissed] 


I have therefore concluded that the claims 
for treble damages pleaded in the stock- 
holder’s derivative suit brought by Fanchon 
& Marco, Inc., as a stockholder; in behalf 
of Paramount Hollywood Theatre Corpora- 
tion, should be dismissed. Whether a deri- 
vative stockholder’s suit could be brought 
for alleged breach by Paramount Pictures 
Inc. of the contract to furnish films to 
Paramount Hollywood Theatre Corpora- 
tion need not now be decided, because 
the complaint is framed on an alleged viola- 
tion of the antitrust laws. If the stock- 
holder wishes to amend the amended 
complaint to plead claims not based on vio- 
lations of the Federal antitrust laws, per- 
mission to do so might be granted. Kalmanash 
v. Smith, 291 N. Y. 142. * * * 


[Confiscation Not Authorized in a 
Private Action] 


As part of the relief sought in this ac- 
tion plaintiffs ask that defendants be or- 
dered to return to Paramount Hollywood 
Theatre Corporation the 400 shares of 
Class B stock which Paramount Pictures 
Inc. bought and paid for. If this were 
ordered, it would leave only the 400 shares 
of Class A stock, owned by Fanchon & 
Marco, Inc., as the outstanding stock of 
Paramount Hollywood Theatre Corporation. 
The effect of this would be that any money 
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damages recovered by Paramount Holly- 
wood Theatre Corporation in the deriva- 
tive action would eventually go to Fanchon 
& Marco, Inc. Further, it would, in effect, 
transfer to Fanchon & Marco, Inc. one-half 
of all capital assets of Paramount Holly- 
wood Theatre Corporation, without making 
any payment therefor. That would be con- 
fiscation, presumably for the benefit of 
Paramount Hollywood Theatre Corpora- 
tion, but actually for the plaintiff, Fanchon 
& Marco, Inc. 


There is no sanction imposed by the Fed- 
eral antitrust laws that authorizes a con- 
fiscation of the property of the alleged violator 
of the antitrust laws in a private right of 
action. Treble damages is the extreme 
penalty which may be recovered in a private 
right of action under Section 15 of Title 15 
U. S. C. by “any person who shall be 
injured in his business or property”. The 
injured person may recover “threefold the 
damages by him sustained”. 


Nor can the surrender of the 400 shares 
of Class B stock be ordered in a private 
fight of vaction under) alitlel5) UL 1S 3G. 
§ 26, which relates to injunctive relief. Re- 
lief of the type plaintiff is seeking is re- 
served for.the government in antitrust suits. 
See Alden-Rochelle, Inc. v. Ascap, 80 F. 
Supp. 900 at p. 903 and cases cited therein. 


[Injunctive Relief Under Clayton Act] 


The injunctive relief to which a private 
party is entitled under Section 26 of Title 
15 U. S. C. is an injunction against threat- 
ened loss ur damage to the plaintiff by a 
continuing or threatened violation of the 
antitrust laws. The injunction may issue 
“ander the same conditions and principles 
as injunctive relief against threatened con- 
duct that will cause loss or damage is 
granted by courts of equity, under rules 
governing such proceedings”. Graves et al v. 
Cambria Steel Co., 298 F. 761. Do we have 
here a “threatened multiplicity of torts at 
law”? No loss, alleged in the original 
complaint was a continuing one when the 
original complaint was filed (3/30/49), ex- 
cept that resulting from the alleged viola- 
tion by defendants of the contracts of 
October 21, 1941 and September 5, 1944 
with their “exclusive dealing provisions”, 
under which “Paramount Hollywood Thea- 
tre Corporation was entitled to have for 
first run exhibition” pictures licensed by 
Paramount Pictures Inc. for first run in 
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Los Angeles. It is alleged that on March 
26, 1947, Paramount Pictures Inc. informed 
Fanchon & Marco, Inc. that as of March 31, 
1947, it would no longer perform the Sep- 
tember 5, 1944 contract for pictures. De- 
fendant contends that Paramount Pictures 
Inc. in giving that notice of March 26, 
1947 was complying with the provisions of 
a decree entered in this Court in December 
1946 in an antitrust suit brought by the 
government against Paramount Pictures 
Inc. and a number of other large producers 
and distributors of motion pictures. * * * 


[Injunctive Relief Denied] 


Plaintiffs would not be entitled to any 
injunctive relief because of this alleged 
injury, if to grant the relief would run 
counter to the decree in the government’s 
antitrust suit. Further, the injunctive re- 
lief sought, namely an injunction restrain- 
ing defendants from voting their stock in 
Paramount Hollywood Theatre Corporation 
would itself not be an effective measure to 
compel Paramount Pictures Inc. to per- 
form the “exclusive dealing” provisions of 
the October 21, 1941 and September 5, 
1944, contracts. And there is this final ob- 
jection, which would bar any injunctive 
relief based upon the alleged failure to 
furnish first run pictures under the con- 
tract of September 5, 1944, an objection 
which is inherent in the contract itself. 
The contract by its terms expired Septem- 
ber 30, 1951. An injunctive provision in a 
judgment in an action in equity deals with 
the situation existing at the time the judg- 
ment is made and applies to the future. It 
is prospective. It cannot be used to enforce 
the provisions of a contract which has al- 
ready expired. 


The claim of loss or damage for sums 
paid as excessive rental fees for pictures 
shown by Paramount Hollywood Theatre 
Corporation and the claim for so-called 
“service’ charges made by Paramount 
Theatres Service Corporation, a wholly 
owned subsidiary of Paramount Pictures 
Inc., are all in the past and are not in the 
class of “threatened loss or damage”. They 
arose out of the same contract, now ex- 
pired. No injunctive relief could be based 
on those alleged losses. 


Plaintiffs ask for injunctive relief to pre- 
vent the defendants from voting their Class 
B stock on matters concerning the building 
of a theatre on the Paramount Hollywood 
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Theatre Corporation’s land located on Wil- 
shire Boulevard in Beverly Hills. There 
were no allegations covering the Beverly 
Hills property in the original complaint. 

eK SK 

The payment of taxes and interest on 
mortgages on unproductive land might rep- 
resent a continuing loss. And there may be 
losses that Paramount Hollywood Theatre 
Corporation will sustain because it was 
prevented, by the vote of a Paramount 
Pictures Inc.’s representative on the board, 
from expanding its theatre business through 
the construction of a theatre on the Beverly 
Hills land, although any such losses would 
be highly speculative. Assuming that such 
losses could be shown, an injunction to 
bar defendants from voting the 400 shares 
of Class B stock on any plan to build a 
theatre on the land would not be proper. 
The provisions of the contract of October 
22, 1941 under which Paramount Hollywood 
Theatre Corporation was incorporated and 
by By-Laws drawn, clearly provided that 
the two factions should have equal power. 
To grant the injunction would run counter 
to that arrangement and put all the power 
in the hands of Fanchon & Marco, Inc. 
in relation to this asset of Paramount Hol- 
lywood Theatre Corporation. 


Further an action under the Federal anti- 
trust laws is not the proper action in which 
to seek such relief. The use to be made of 
the Beverly Hills land is a matter of busi- 
ness judgment that concerns the internal 
management of the corporation. If plain- 
tiffs wish to seek any injunctive relief in 
respect to the 400 shares of Class B stock 
and the Beverly Hills land they should seek 
it in another type of action. 

* Ok Ox 


Fanchon & Marco, Inc.’s contention that 
Paramount Pictures Inc. under Article 
Fourth, Section A, of the certificate of 
incorporation of Paramount Hollywood 
Theatre Corporation could not transfer its 
stock in Paramount Hollywood Theatre 
Corporation to the defendant-intervenor, 
United Paramount Theatre Inc., without 
first offering it to Fanchon & Marco, Inc. 
for purchase. seems to be in conflict with 
the provisions of the last paragraph of said 
Section A and the provisions of subsection 
(b) of Section- A. * * * 


Trade Regulation Reports 
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[Defendant's Transfer of Stock in Compliance 
With Prior Decree] 


Further, the transfer of Paramount Pic- 
tures Inc.’s stock interest in Paramount 
Hollywood Theatre Corporation to United 
Paramount Theatres, Inc. was in compli- 
ance with the provisions of “the aforemen- 
tioned decree’ of this court, dated March 
3, 1949, in the government’s antitrust suit 
against Paramount Pictures, Inc. and other 
motion picture producers. United Para- 
mount Theatres, Inc. was organized to re- 
ceive the stockholding of Paramount Pic- 
tures Inc., in theatres throughout the coun- 
try, of which the court’s decree required 
Paramount Pictures Inc. to divest itself. 


[Intervenor Seeks Declaratory Judgment] 


In view of the asserted claim by Fanchon 
& Marco, Inc. that United Paramount 
Theatres, Inc. does not have legal title to 
any of the said shares of stock and the 
refusal of the officers and directors of Para- 
mount Hollywood Theatre Corporation 
named by Fanchon & Marco, Inc. to recog- 
nize and give effect to United Paramount 
Theatres, Inc.’s rights as the owner of said 
400 shares of Class B stock, the intervenor, 
United Paramount Theatres, Inc. has pleaded 
a counterclaim asking that it have a declara- 
tory judgment under Title 28 U. S. C. § 220, 
that it is the lawful owner of 400 shares of 
Class B stock of Paramount Hollywood 
Theatre Corporation. 


[Court Has Jurisdiction of Counterclaim| 


This Court has jurisdiction of the counter- 
claim of the defendant-intervenor, United 
Paramount Theatres, Inc., both of the sub- 
ject matter and of the parties. The decision 
on the counterclaim will dispose of Fanchon 
& Marco, Inc.’s asserted claims to the 400 
shares of Class B stock. I have concluded 
that the act of Paramount Pictures Inc. in 
transferring the 400 shares of Class B stock 
to United Paramount Theatres, Inc. was 
in compliance with the decree in the gov- 
ernment’s antitrust suit (United States v. 
Paramount Pictures et al). It was not a vol- 
untary sale or transfer of the stock. An 
analogous situation, in the matter of Kokol 
v. Paramount Pictures Inc., 275 App. Div. 
1021, affd. 300 N. Y. 685, received a similar 
interpretation. 
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[Damage Claims in Stockholders Behalf] 


Defendant’s grounds for moving for the 
dismissal of the action as prosecuted by 
Fanchon & Marco, Inc. in its own behalf, 
are based on the contention that all the 
claims on which Fanchon & Marco, Inc. 
is suing, are claims of Paramount Hollywood 
Theatre Corporation. In the course of the 
hearing on the motion, plaintiffs’ counsel stated 
that Fanchon & Marco, Inc. was suing on the 
same claims as Paramount Hollywood 
Theatre Corporation. He argued, however, 
that apart from any claim which might have 
accrued solely to Paramount Hollywood 
Theatre Corporation, Fanchon & Marco, 
Inc. had set forth in the amended complaint 
a claim all its own, namely that the mono- 
poly alleged in the amended complaint de- 
prived Fanchon & Marco, Inc. of a competitive 
and free market in the procurement of mo- 
tion pictures, and forced plaintiff into a 
contractual relationship with the defendant, 
Paramount Pictures Inc., which it otherwise 
would not have made. Although this claim 
is not pleaded in that language, it can be 
spelled out of the allegations of the com- 
plaint. There is another possible claim in 
the amended complaint, that belongs to 
Fanchon & Marco, Inc. rather than to Para- 
mount Hollywood Theatre Corporation. It 
arises out of the contract of February 24, 
1942. By the terms of that contract Fanchon 
& Marco, Inc. was to manage the Holly- 
wood Theatre at five percent of the gross. 
If any acts of the defendant, Paramount 
Pictures Inc., in violation of the antitrust 
laws, reduced the gross revenues of the 
Hollywood ‘Theatre, that would injure Fan- 
chon & Marco, Inc.’s business in managing 
the theatre and affect its share of the gross 
receipts under the five percent contract. 


[Stockholder Has No Action Under the Anti- 
trust Laws for Damage to His Stock] 


The other claims on which Fanchon & 
Marco, Inc. attempts to sue in its own right, 
do not belong to it. The claim arising out 
of the “service” charges of the Paramount 
Theatres Service Corp., the claim for dam- 
ages arising out of the payment of alleged 
unreasonable rental fees for the motion 
pictures supplied by Paramount Pictures 
Inc., and the claim based on the taxes and 
other charges incurred on the vacant prop- 
erty situated in Beverly Hills, California, 
would be claims of Paramount Hollywood 
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Theatre Corporation in a proper action. 
Under Section 4 of the Sherman Anti-Trust 
Law (T. 15 U. S. C. § 15) the private right 
of action for treble damages is limited to a 
“person who shall be injured in his business 
or property by reason of anything forbidden 
in the antitrust laws.” Fanchon & Marco, 
Inc. cannot be granted judgment for dam- 
ages sustained solely by Paramount Holly- 
wood Theatre Corporation. A stockholder 
cannot sue under the Federal Antitrust 
laws for damages to his stock by reason of 
anything forbidden by the antitrust laws. 
Ames v. American Telephone & Telegraph 
Co., 166 Fed. 820; Westmoreland Asbestos 
Co. Inc. v. Johns-Manville Corp., 30 F. Supp. 
389, affd. 113 F. 2d 114; Gerli v. Silk Ass'n 
of America, 36 F. 2d 959. 


[No Claim for Equitable Relief | 


Fanchon & Marco, Inc. has no claim 
for equitable relief under Title 15 U. S. C. 
§ 26. It cannot obtain in a suit under the 
Federal Antitrust laws a decree to compel 
the defendants to turn over to Paramount 
Hollywood Theatre Corporation the 400 
shares of Class B stock and it is not entitled 
in such a suit to any injunctive relief re- 
straining the defendants from voting that 
stock. What has been said on that point in 
respect to the claim for such relief by 
Paramount Hollywood Theatre Corporation 
in the stockholders’ derivative action ap- 
plies equally to the action by Fanchon & 
Marco, Inc. in its own behalf. 


The defendant, Paramount Pictures Inc., 
contends on this motion that if the Court 
should fail to dismiss this action insofar 
as it purports to be brought by Paramount 
Hollywood Theatre Corporation in its own 
name and insofar as it purports to be 
brought by Fanchon & Marco, Inc., as a 
stockholder on behalf of Paramount Holly- 
wood Theatre Corporation, then the court 
should stay “further prosecution of so much 
of this action as is referrable to arbitration” 
pursuant to the aforementioned agreement 
“until such arbitration has been had in 
accordance with the terms of said agree- 
ment.) “ita* 


Although I have concluded that this ac- 
tion allegedly brought by Paramount Holly- 
wood Theatre Corporation in its own behalf 
should be dismissed, and that in itself would 
dispose of this part of defendants’ motion, 
I feel that I should make the following 
observations. 
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[Arbitration Clause Does Not Apply Under 
Present Action] 


If this were an ordinary breach of con- 
tract case, the only claim of the complaint 
that would come within the arbitration 
paragraph of the contract, is that asserted 
in paragraph 24 of the amended complaint 
alleging that Paramount Hollywood Theatre 
Corporation was required “to pay excessive 
and unreasonable fees for feature, short 
subject and newsreel motion pictures for 
exhibition at the Paramount Theatre”. But 
this is not a suit for breach of contract. 
It is a private right of action under the 
Federal antitrust laws for treble damages, 
allegedly sustained by Paramount Holly- 
wood Theatre Corporation by reason of 
certain acts of Paramount Pictures Inc. 
which are alleged to have been violations 
of the antitrust laws. The arbitration clause 
does not cover this type of claim. Further, 
if the arbitration clause did expressly cover 
a claim under the antitrust laws its en- 
forceability would be questionable, because 
it would be contrary to the public policy 
implicit in the Federal antitrust laws. If 
plaintiff stockholder amends the complaint 
to eliminate claims for treble damages under 
the antitrust laws and sues only for breach 
of the contract to furnish films, the arbitra- 
tion clause of the contract, may be con- 
sidered by the Court on an application for 
a stay, to the extent above indicated. 


[Determination of Defendants’ Motion] 


Defendants’ motion is accordingly dis- 
posed of as follows: 
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(a) The motion to dismiss the action in- 
sofar as it purports to be brought by Para- 
mount Hollywood Theatre Corporation is 
granted, because the action was not properly 
authorized by the Board of Directors. 


(b) The motion to dismiss the action 
insofar as it purports to be brought by 
Fanchon & Marco, Inc., suing as a stock- 
holder, on behalf of Paramount Hollywood 
Theatre Corporation, is granted, for the 
reasons stated at length in this opinion. 

(c) It is unnecessary to rule upon the 
relief requested in paragraph (c) of defend- 
ant’s motion, in view of the fact that the 
action by Paramount Hollywood Theatre 
Corporation is dismissed. 

(d) The motion to dismiss the action 
brought by Fanchon & Marco, Inc. suing on 
its own behalf, is granted to the extent here- 
inabove indicated, with leave to said plain- 
tiff to serve an amended complaint that will 
be consistent with the views herein expressed. 

It seems to me that Fanchon & Marco, 
Inc. could have better asserted its claims 
against the defendants in an action not 
based on the Federal antitrust laws. Of 
course, in any action Fanchon & Marco, 
Inc. will have to meet the special defenses 
asserted by the defendant in their briefs, 
such as the defense based on the principle 
of “in pari delicto” and defense of the Stat- 
ute of Limitations. 

Settle an order in accordance with this 
opinion. 


[1 67,296] Ronson Patents Corporation v. Sparklets Devices, Inc. 
In the United States District Court for the Eastern District of Missouri, Eastern 


Division. No. 7923. Filed December 7, 1951. 


Sherman Antitrust Act 


Practice and Procedure—Patent Infringement Suit—Counterclaim Alleging Antitrust 
Violations—Motion To File Counterclaim—Motion To Implead Third Party.—A defendant 
in a patent infringement suit is permitted to file a counterclaim, alleging that the plaintiff 
is a patent-holding company to which the patent in suit was illegally assigned as a part 
of an unlawful conspiracy to enhance the monopolistic position of a third party, although 
the counterclaim was not filed until five months after the filing of the complaint. The 
court is of the opinion that the charges contained in the counterclaim are serious, and if 
true, it would be a manifest injustice not to permit their presentation in this case. 


A motion to bring the third party in as a joint defendant to the counterclaim is 
granted because the presence of such party in the action is required to grant complete 
relief on the issues plead. 
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See the Sherman Act annotations, Vol. 1, {| 1660.200, 1660.315. 


For the plaintiff: Bruninga and Sutherland, St. Louis, Missouri. 


For the defendant: Kingsland, Rogers and Ezell, St. Louis, Missouri. 


Memorandum and Orders on 


* OK OK ° 


(B) Motion To File Amended Answer 
Including Counterclaim 


(C) Motion To Implead Third Party, 
Ronson Art Metal Works, Inc. 


(A) 


[Patent Infringement Suit] 


Huten, District Judge [Jn full text except 
for omissions indicated by asterisks]: This 
is a patent infringement suit * * * 


(B) 


[Defendant Allowed to Counterclaim and 
Allege Antitrust Violation] 


Defendant presents an amended answer 
containing a counterclaim. Plaintiff resists 
the filing of the amended answer. The bur- 
den of plaintiff's complaint is the lateness 
with which the counterclaim is inserted 
into the case. The complaint was filed May 
7, 1951. The original answer was filed June 
27th. On July 19, over defendant’s objec- 
tion, the case was set for trial on October 
23, 1951. October 9th the amended answer 
containing the counterclaim was lodged 
with the Clerk. On October 16th the case 
was reset for trial for December 17th on 
application of the defendant. Defendant of- 
fers no explanation as contemplated by the 
rule. In fact it appears that as early as 
July defendant expressed knowledge of 
grounds for the counterclaim. 


If the counterclaim is good it is a com- 
pulsory counterclaim. If not tried in this 
action defendant will lose its claim. The 
counterclaim alleges plaintiff is a wholly- 
owned subsidiary and that the parent com- 
pany has engaged in a series of acts over 
a long period of time in violation of the 
Antitrust Act. Paragraph 27 of the pro- 
posed pleading is to the effect—‘‘Plaintiff is 
only a patent-holding company, fashioned 
illegally about 1946, to which certain pat- 
ents, including the patent in suit, were 
allegedly but illegally and ineffectually as- 
signed, as a part of the conspiracy to en- 
hance the monopolistic position” of Ronson 
Art Metal Works, Inc. (the additional party 
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which defendant seeks to implead). Para- 
graph 28 of the proposed pleading charges 
that the directors and officers of plaintiff 
are all directors, officers or stockholders of 
Ronson Art Metal Works and that plaintiff 
is wholly dominated by the officers and 
directors of Ronson Art Metal Works and 
entirely operated by Ronson Art Metal 
Works as a tool to further the alleged con- 
spiracy to enhance the monopolistic position 
of Ronson Art Metal Works. The proposed 
pleading then sets forth in detail alleged 
monopolistic acts of Ronson Art Metal 
Works. Paragraph 49 of the proposed 
pleading charges that the present action is 
not brought in good faith but is a part 
of the monopolistic plan and conspiracy of 
Ronson Art Metal Works in violation of 
the Antitrust Act. The charges against 
plaintiff in the counterclaim are serious and 
if true we think it would be a manifest in- 
justice not to permit their presentation in 
this case on the present motion. 


Plaintiff argues sufficiency of the allega- 
tions of the proposed pleading. We are 
now considering and determining solely the 
right of defendant to file the amended an- 
swer and counterclaim, not the legal impli- 
cation of its allegations tested by the rules 
of pleading and evidence. 


Order 


Defendant in this case may file the amended 
answer and counterclaim lodged with the 
Clerk as of October 9, 1951. 


(C) 


[Motion To Implead Third Party to 
Counterclaim Sustained] 


Defendant presents a motion to have Ron- 
son Art Metal Works, Inc. brought in as 
a defendant, along with plaintiff, to the 
counterclaim filed by the defendant. 


The motion refers to Federal Rules of 
Civil Procedure, Rule 13(h), as authority 
for the request. This rule provides that 
when the presence of parties other than 
those to the original action is required for 
the granting of complete relief in the deter- 
mination of a counterclaim, the Court shall 
order such additional parties brought in as 
defendants. 
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When asked in oral argument why the 
additional party was necessary in the case, 
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is set out under the preceding heading. It 
appears that to grant complete relief on the 


counsel for defendant stated two reasons: 
(1) that it would broaden the possibilities 
under discovery processes, and (2) there 
was some doubt if the plaintiff would be 
financially responsible for a judgment on 
the counterclaim. The reasons advanced do 
not justify bringing in the additional party. 
But when the allegations of the pleadings 
are examined a more serious question pre- 
sents itself. Se purport of the pleadings 


issues pled, the presence of the additional 
party, Ronson Art Metal Works, Inc., 
should be in the case. 


Order 


Motion to bring Ronson Art Metal Works, 
Inc. in as joint defendant to counterclaim 
is sustained. 

* OK OK 


[67,297] Ex parte John Edwin Rice, et al. (John Edwin Rice, et al. v. Albert 
Hooton, Judge.) 


In the Supreme Court of the State of Alabama. 
Dated June 19, 1952. 


Spring Term 1952. 5 Div. 538. 


Sherman Antitrust Act 


Practice and Procedure—Sherman Act as a Defense—Necessity of Alleging a Good 
Defense—Petition for Writ of Mandamus—Answer to Interrogatories.—In an action by 
a lessee of a gasoline filling station against the lessor to compel such lessor to specifically 
perform a contract between the parties granting the lessee an option to purchase such 
property, the lessor raises the defense that the lessee sought to acquire the property for 
the purpose of using it as an integral part of an unlawful scheme for restraining competi- 
tion and monopolizing commerce in petroleum products among the several states. The 
allegations of the defense are held not to meet the requirements of good pleading, and 
therefore, a petition for writ of mandamus to the judge of the court below to require him 
to set aside an order relieving the lessee of the duty to answer interrogatories relating to 
such defense is denied. Interrogatories may not be used to obtain information necessary 
to a defense upon which to make up the claim. 


The contract, on its face, is not in restraint of trade, nor does the contract have any 
apparent effect as a restraint on commerce or to lessen competition. To constitute a 
good defense to the action, the use contemplated by the lessee, and which was actually 
put into operation, must have been directly and not merely incidentally influential in 
effecting a monopoly or restraint of trade. The property must have been more directly 
involved in the transaction. It is not sufficient to allege the existence of a monopoly, or 
merely repeat the words of the statute, or to recite mere conclusions. Therefore, the 
general allegations that the combination and agreement are unlawful and illegal, and that 
the transaction in question is an integral part of the scheme are not sufficient. 


See the Sherman Act annotations, Vol. 1,  1660.151. 
For the petitioners: Walker and Walker, Opelika, Alabama. 
For the respondent: Denson and Denson, Opelika, Alabama. 


Petition for Mandamus 


Foster, Justice [In full text]: This is a 
petition directed to this Court for a writ of 
mandamus to the circuit judge sitting in 
Lee County, Alabama, to require him to 
vacate his order overruling petitioner’s mo- 
tion to require plaintiff in the case of 
Sinclar Refining Co. v. Rice, pending in that 
court, to answer certain interrogatories 
propounded under Equity Rule 39. 


Trade Regulation Reports 


[Bill for Specific Performance Filed] 


The equity of the bill has been sustained 
on demurrer. Rice v. Sinclair Refining Co., 
56 So. 2d 647. A reference to the report of 
that case shows that the bill was to specific- 
ally perform a contract which granted 
complainant an option to purchase certain 
property, and which option has been ac- 
cepted within its terms so as to justify such 
relief according to the allegations of the 
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bill. Briefly stated, the contract is alleged 
to have been made between them on Janu- 
ary 8, 1936, whereby defendants agreed to 
build a gasoline filling station on a certain 
lot owned by defendants in Auburn, Ala- 
bama, and to lease the same with the lot to 
the plaintiff for a period of ten years at a 
stipulated monthly rental, with an option to 
extend the term for another five years, and 
with another option that plaintiff, as lessee, 
would have the right to purchase the prop- 
erty for a specified sum at any time during 
the lease or any extension thereof. The 
bill alleges that plaintiff exercised the op- 
tion and tendered payment of the stipulated 
sum and demanded a conveyance. On de- 
fendants’ refusal, plaintiff filed this bill for 
specific performance and paid the money 
into court and offered to do equity. After 
its equity was upheld on appeal to this 
Court, defendants filed an answer and pro- 
pounded interrogatories to plaintiff. Cer- 
tain of those interrogatories the plaintiff 
declined to answer, and defendants filed a 
motion to require them to be answered. 
The court overruled the motion. This peti- 
tion is to review that ruling. The trial 
judge has waived the issuance of a rule 
mst, and demurred to the petition and also 
answered it. Submission is on the de- 
murrer and answer. They present the same 
questions for decision by this Court. 


It is shown by the record, a certified copy 
of which is attached to the petition, that 
the particular reason for not answering the 
interrogatories is that they call for a dis- 
closure of matter immaterial to the issues 
made by the bill and answer. So that, we 
will first seek to determine whether the 
matter in the answer to which they relate is 
a good defense to the right of plaintiff to 
specific performance. That is the question 
argued by counsel. 


[Allege Contract in Restraint of Trade] 


The pleadings show that the parties op- 
erated under the contract until shortly be- 
fore the expiration of the lease, when 
plaintiff undertook to exercise its option 
to purchase the property. The defense is 
that the execution of the contract containing 
the option right, now sought to be enforced, 
was made and entered into in 1936, as a 
feature of a nation wide scheme to create 
a monopoly; and that the Sinclair’s further 
unlawful plan or scheme to lease or sub- 
lease these gasoline filling stations to local 
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dealers, either directly or through its 
regional commission agent for limited terms 
or at its will thereby placing such dealers 
under the control of Sinclair Refining 
Company as to the products to be handled 
by them; and that by express or implied 
agreements these dealers were required to 
handle Sinclair’s products and its sponsored 
products exclusively and without deviation. 
The answer further alleged that the lease- 
option in the instant case was an integral 
part of said unlawful scheme for restrain- 
ing and monopolizing commerce among the 
states and within the State of Alabama, 
which could not be perpetuated successfully 
without the instant lease-option contract 
and others of like tenor; that as a part of 
its said plan or scheme the complainant had 
drafted or had had drafted the form of lease 
and option used in this case and had used 
the same on numerous occasions in fur- 
therance of its said plan or scheme, and was 
regularly using the same, or substantially 
the same, at the time the instant lease- 
option was executed; that the lease-option 
contract that Sinclair Refining Company 
induced the present petitioners and others 
to enter into for the lease and option sale 
of their property were necessary links in 
the chain of contracts of Sinclair Refining 
Company to acquire, maintain and preserve 
an illegal restraint in commerce; that at the 
time of the execution of said lease-option in 
the instant case it was then and is now 
against the public policy of this State and 
of the Federal Government to aid in the 
enforcement of agreements made with in- 
tent to acqiure a monopoly or in restraint 
of trade; that plaintiff was at that time 
engaged on a large and nation wide scale 
in every phase of the petroleum industry, 
and that the acquisition of the station in 
question, and additional stations throughout 
the land, would be a vital step in perfecting 
a virtual petroleum monopoly, and that the 
acquisition of the instant property was with 
the intent to control this retail outlet of 
petroleum to restrain a competitor from 
using the same. 


[Section 3 of the Clayton Act] 


Petitioners cite the case of Standard Oil 
Co. v. United States, 337 U. S. 293 [1948- 
1949 TravE CAsEs { 62,432], 69 S. Ct. 1051. 
That was a suit by the United States 
against Standard Oil Company for a 
declaratory judgment to the effect that its 
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exclusive supply contracts with independent 
dealers in petroleum products and automo- 
bile accessories are illegal, and sought an 
injunction. The court held that Standard 
Oil Company violated Section 3 of the 
Clayton Act (15 U. S. C. A. Section 14), 
and therefore did not consider the applica- 
HoOmmOL the Snerman Act (15a Ue so CG, wAG 
Sections 1, 2 and 3). It was there observed 
that the Clayton Act is narrower than the 
Sherman Act. The Sherman Act prohibits 
a contract in restraint of trade or commerce, 
and declares the same void. It also makes 
it a crime to monopolize or attempt to 
monopolize any part of trade or commerce 
between the states. 


The Clayton Act, Section 3, supra, ap- 
plies to one engaged in commerce (inter- 
state) and makes it unlawful for him to 
lease, sell or contract to sell goods, wares 
or merchandise, machinery, supplies or 
other commodities for use in consumption 
or resale in the United States on condition or 
understanding that the lessee or purchaser 
shall not use or deal in the goods of a com- 
petitor of the seller, “where the effect of 
such lease, sale, or contract for sale or such 
condition, agreement or understanding may 
be to substantially lessen competition or 
tend to create a monopoly in any line of 
commerce.” 


There is no attempt to defend on the 
idea that the contract here in question is a 
lease, sale or contract to sell goods on con- 
dition that the lessee or purchaser shall not 
use or deal in goods of a competitor where 
the effect is to substantially lessen competi- 
tion or tend to create a monopoly. 


[Defense Outside Limits of Clayton Act] 


There is here involved no lease or sale 
of a commodity, nor exclusive supply con- 
tract as in the Standard Oil case, supra. The 
defense here is wholly outside the narrow 
limits of the Clayton Act. So we inquire 
whether it shows a contract in restraint of 
trade or commerce under the Sherman Act. 
Certainly, on its face the contract to sell 
to plaintiff the filling station to be built at 
Auburn is not in restraint of trade or com- 
merce. The contract has no apparent effect 
as a restraint on commerce nor to lessen 
competition. 

The answer attempts to set up as a 
defense, briefly stated, the fact that the plain- 
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tiff as the lessee and purchaser of the prop- 
erty acquired it for the purpose of using it 
as an integral part of an unlawful scheme 
for restraining and monopolizing commerce 
in petroleum products among the states and 
within this State. 


[Agreement Which Expresses Unlawful 
Purpose is Void] 


We believe that it is a sound principle 
that when premises are leased for the ex- 
press purpose of enabling the lessee to ac- 
complish an unlawful purpose, the agreement 
is void and there can be no recovery at the 
suit of either party against the other.— 
Baker v. Lehman-Weil Co., 186 Ala. 493 (20), 
65 So. 321; 13 Corpus Juris 518, section 478; 
17 Corpus Juris Secundum 680, section 292, 
page 681, section 293 (c). But if the un- 
lawful purpose is entertained and consum- 
mated by the purchaser or lessee, and without 
the knowledge of the seller or lessor, he 
would have a right to avoid the agreement 
and refuse completion (17 Corpus Juris 
Secundum 679, section 291, note 63), or to 
enforce it (Bluthenthal v. McWhorter, 131 
IM awO4293 le SO. DOr AZ PAG law Ro OS628 166 
A. L. R. 1374; Rundle v. Jakopichek, 229 
N. W. [Wis.] 550; Harbison v. Shirley, 139 
Towa 605, 117 N. W. 963), even though he 
knew of the illegal purpose, if he did not 
become a party to it—58 Corpus Juris 
Secundum 1110, section 93, note 78. 


[Cases Distinguished] 


The argument of counsel indicates that 
the trial court held that the matter set up in 
the answer was not a good defense upon 
the principle of the case of Dreyfus Bros. v. 
Corn Products, 204 Ala. 593, 86 So. 386, 
which was largely in reliance upon the case 
of Wilder Manufacturing Co. v. Corn Products 
Refining Co., 236 U. S. 165, 35 S. Ct. 398. 
See, also, 36 Am. Jur. 656, section 198. 


We think the principle of those cases 
relates to a different situation from that 
here involved. In neither of those cases 
was there a lease or purchase of property 
for the purpose of carrying on an unlawful 
enterprise, contrary to public policy, and a 
use of it for that purpose. See, also, the 
principle analyzed by us in Bankers and 
Shippers Ins. Co. v. Blackwell, 255 Ala. 360, 
51 So. 2d 498.—Sinclair. Refining Co. v. 
Wilson, 52 Fed. 2d 974. 
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[Property Must Be Directly Involved in 
Monopoly to Sustain Defense] : 


In order for the answer which is here 
presented to be a good defense to the right 
of plaintiff to specific performance, the use 
contemplated by the lessee purchaser, and 
which was actually put into operation, inust 
have been directly and not merely inci- 
dentally influential in effecting a monopoly 
or a restraint of trade. The property must 
have been more directly involved in the 
transaction than just a mere incident to it,— 
Camors-McConnell Co. v. McConnell, 140 
Fed. 412; Sinclair Refining Co. v. Wilson Gas 
and Oil Co., 52 Fed. 2d 974,—or collateral 
to it—36 Am. Jur. 656, section 198; 58 
Corpus Juris Secundum 1109, section 91. 


It is also important to consider the fact 
that the defendants in this suit have had the 
benefit of this contract for practically fif- 
teen years, during which time there appears 
to have been no effort on their part to re- 
pudiate it by reason of the matters alleged 
in the answer. It does not appear when 
they acquired information about it. It is 
not intended by that statement to say that 
thereby the defendants are estopped from 
setting up the illegality of the contract.— 
Standard Chemical Co. v. Barbaree, 239 Ala. 
601, 195 So, 892; Ellis v. Batson, 177 Ala. 
313, 58 So. 193. 


Apparently, it is only when the defend- 
ants have determined that it is not to their 
interest to carry out the contract that they 
now seek to avoid it on account of a matter 
which does not concern them personally. 
Their status naturally does not appeal to 
the favor of the Court, and in order to sus- 
tain such a defense by a party who has 
reaped its benefits, the interests of the pub- 
lic in respect to the observance of the con- 
tract must be of a dominating character,— 
Steele v. Drummond, 275 U. S. 199, 48 S. 
Ct. 53,—and the effect of the contract must 
be an important feature of the plan, 


Specific performance of the contract will 
not be refused on such a claim unless it 
directly tends to injure the public or is 
detrimental to the public—Bankers and 
Shippers Ins. Co. v. Blackwell, 255 Ala. 360 
(15), 368, 51 So. 2d 498. The principle that 
contracts contravening public policy are un- 
enforceable should be applied cautiously 
and only in cases plainly within the reason 
for it. It is repeated often in the cases that 
there must be a dominating public interest, 
—Twin City Pipe Line v. Harding Glass Co., 
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283 U. S. 353, 51 S. Ct. 476; Frost and Co. v. 
Coeur D’Alene Mines Co., 312 U. S. 38, 61 
S. Ct, 414—and the transaction must be 
more than an incident in the scheme. 


[Mere Allegation of a Monopoly Insufficient] 


In order to defend a suit on a contract for 
the lease and sale of property, it must there- 
fore be sufficiently shown by the facts 
alleged that the purpose of its lease and 
purchase was and has continued to be to 
conduct in it a business which is opposed to 
the dominating public interest. Allega- 
tion must be made of the acts done or pro- 
posed to be done under alleged circumstances 
and conditions sufficient to create or tend to 
create a monopoly contrary to such public 
interest, and to show that the transaction 
in question is a material feature of it, in 
order that the court may determine from 
the facts so alleged whether a monopoly 
at common law or in violation of the statute 
has been properly set up and the relation 
of the transaction to it, with the result that 
if those facts are proven the party pleading 
them would be entitled to prevail. It is 
not sufficient to allege the existence of a 
monopoly, or merely to repeat the words 
of the statute, or to recite mere conclu- 
sions of the pleader. The general allega- 
tions that the combination and agreement 
are unlawful and illegal, and that the trans- 
action in question is an integral part of the 
scheme are not sufficient nor that said 
contract has resulted in an unlawful 
monopoly.—Foster v. Shubert Holding Co., 
361 Mass. 470 [1944-1945 TrapeE Cases 
1 57,268], 55 N. E. 2d 772; 58 Corpus Juris 
Secundum 1122, section 100; Baker v. Leh- 
man-W eti Co., 186 Ala. 493 (18), 65 So. 321. 


In the Standard Oil case, supra, from the 
facts stated the conclusion was drawn that 
it conducted its business under the stated 
circumstances which showed that the effect 
was to “substantially lessen competition or 
tend to create a monopoly” in its line of 
commerce. 


[Defendant’s Answer Defective] 


It is clear that the allegations of the 
answer here involved do not meet the re- 
quirements of good pleading. The answer 
does not allege facts to show that at the 
present time plaintiff is using said property 
contracted to be purchased, or that it: in- 
tends to use it, to monopolize trade or 
commerce or is attempting to do so, nor 
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does it show how the acquisition of a serv- 
ice station in Auburn, Alabama, which 
plaintiff has been using for fifteen years, 
has become an influential part of a nation 


wide scheme to restrain commerce, or even’ 


to affect competition in Auburn, so as to 
enable defendants to repudiate their contract. 


[Interrogatories May Not Be Used ta Make 
Up a Claim] 


Interrogatories may not be used to obtain 
information necessary to a cause of action 
or a defense upon which to make up the 
claim. That is a fishing expedition —Ex 
parte Rowell, 248 Ala. 80, 26 So. 2d 554. 

It is our view that the interrogatories 
here submitted are of a fishing sort and 
en masse covering such a vast range of 
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detail that it would be an improper burden 
upon the plaintiff to be required to make 
answer to them and furnish evidence of a 
crime alleged to have been committed by it. 
—Title 10, section 199; Title 57, section 108, 
Code. 


[Petition for Mandamus Denied| 


We have reached the conclusion that we 
should not issue a mandamus to the judge 
of the court to require him to set aside his 
order relieving the plaintiff of the duty to 
answer the interrogatories and instead to 
require him to order the plaintiff to answer 
them. 

Petition for writ of mandamus denied. 


Livincston, C. J., Brown and Simpson, 
JJ., concur. 


[67,298] Julius Schwartz, doing business under the firm name and style of City 
Electric Equipment Co. v. General Electric Company, Graybar Electric Company, Inc., 


and Westinghouse Electric Corporation. 


In the United States District Court for the Southern District of New York. Civil 


No. 67-200. Filed June 18, 1952. 


Clayton Antitrust Act 


Practice and Procedure—Injunctive Relief for Private Parties—Essential Allegation. 
—A complaint, alleging that a defendant, together with another defendant, “engaged in a 
conspiracy in restraint of trade whereby free competition in the sale of electrical equip- 
ment has been eliminated and price levels maintained” and seeking injunctive relief, is 
dismissed. To be entitled to injunctive relief, the plaintiff must allege injury or threatened 
injury to him proximately caused by the conduct of the defendant sought to be enjoined. 
Allegations which relate solely to injury caused by other named defendants do not cure 
the omission of the above allegation. 


See the Clayton Act annotations, Vol. 1, § 2036. 
For the plaintiff: Jack W. Freidman, New York, N. Y. 


For. the defendants: Breed, Abbott and Morgan, New York, N. Y.; Cahill, Gordon, 
Zachry and Reindel, New York, N. Y.; and Cravath, Swaine and Moore, New York, N. Y. 


nated and price levels maintained. No claim 
for treble damages is asserted against West- 
inghouse, but an injunction is sought. 


Section 16 of the Clayton Act, 15 USC 


Memorandum 
[Injunction Sought by Private Party] 
WEINFELD, District Judge [In full text]: 


Insofar as the complaint relates to the 
defendant, Westinghouse Electric Corpora- 
tion, it is alleged that the latter, together 
with the defendant General Electric Com- 
pany, engaged in a conspiracy in restraint 
of trade whereby free competition in the 
sale of electrical equipment has been elimi- 


Trade Regulation Reports 


26, permits “Any person * * * to sue for 
and have injunctive relief, * * * against 
threatened loss or damage by a violation 
of the antitrust laws, * * * under the same 
conditions and principles as injunctive relief 
against threatened conduct that will cause 
loss or damage is granted by courts of 
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Atlantic Fishermen’s Union v. U.S. 
equity, under the rules governing such defective. The omission is not cured by 


the allegations of the complaint which re- 
late solely to injury caused by other named 
defendants. 


proceedings * * *,” 


[Failure To Allege Injury or Threatened 
Injury—Complaint Defective eek 
a j Z | [Motion To Dismiss Granted] 
The motion to dismiss for failure to state 
a claim is granted. Plaintiff is given leave 
to serve an amended complaint. 


Settle order on notice. 


To entitle plaintiff to injunctive relief, 
it is necessary to allege injury or threatened 
injury to him proximately caused by the 
conduct of the defendant sought to be en- 
joined.* In this respect, the complaint is 


[| 67,299] Atlantic Fishermen’s Union, etc., et al. v. United States. 


In the United States Court of Appeals for the First Circuit. October Term, 1951. 
No. 4657. Dated June 18, 1952. 


On Motion for Stay of Mandate and Application for Stay of Proceedings. 
Case No. 1113 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Criminal Prosecutions—Appellate Review—Motion for Stay of Mandate and Applica- 
tion for Stay of Proceedings——Where defendants were denied a motion to dismiss an 
indictment against them under the Sherman Antitrust Act contrary to their contention 
that the subject matter of the indictment was within the exclusive jurisdiction of the 
National Labor Relations Board under the Labor Management Relations Act and the 
Secretary of the Interior under the Fisheries Co-operative Marketing Act, and where an 
appeal from the order denying their motion was dismissed for lack of jurisdiction on 
the ground that such an order was not a final decision, the defendants’ motion for stay 
of the appellate court mandate pending an application for a writ of certiorari and the 
defendants’ application for stay of proceedings in the trial court to enable the defendants 
to obtain the writ of certiorari from the United States Supreme Court are denied. The 
order of the trial court was obviously not a final decision and the attempted appeal was, 
in the opinion of the court, obviously frivolous. Therefore, the court will not take the 
responsibility of countenancing further delay in the trial of this criminal case. If stay 
of the proceedings below is to be had, it must come from higher authority. 


See the Sherman Act annotations, Vol. 1, J 1630.661. 
For the appellants: Henry Wise, Boston, Mass. 


For the appellee: Gerald J. McCarthy, Special Assistant to the Attorney General, 
William J. Elkins and Alfred M. Agress, Special Attorneys, Department of Justice, 
Boston, Mass. 


For a prior decision of the Court of Appeals, First Circuit, see 1952 Trade Cases 
J 67,255. ; 


Before Macruper, Chief Judge, and Woopsury and Harrican, Circuit Judges. 


Opinion of the Court 
[Appeal Previously Dismissed] 


Per CurtaM [Jn full text]: Appellants 
are under indictment in the court below for 
violations of the Sherman Act. They moved 
for dismissal of the indictment on the 
ground that the district court was without 


1 Revere Camera Co. v. Eastman Kodak Co. 
[1948-1949 TRADE CASES f 62,317], 81 F. Supp. 
325; Westor Theatres, Inc. v. Warner Bros. 
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jurisdiction of the subject matter, in that 
the matters alleged are within the exclusive 
jurisdiction of the National Labor Relations 
Board under the Labor Management Rela- 
tions Act, 1947, as amended, which to that 
extent has superseded the Sherman Act. ‘It 
was also claimed that the subject matter 
of the indictment is within the exclusive 


Pictures, Inc., 41 F. Supp. 757; Tivoli Realty, 
Inc. v. Paramount Pictures, Inc. [1948-1949 
TRADE CASES {f 62,327], 80-F. Supp. 800. 


Copyright 1952, Commerce Clearing House, Inc. 


Number 244—149 
7-3-52 


jurisdiction of the Secretary of the Interior 
under the Fisheries Co-operative Marketing 
Act, which to that extent has superseded 
the Sherman Act. The district court en- 
tered an order denying the motion to dis- 
miss. From this order an appeal was taken. 
We dismissed the appeal for lack of juris- 
diction by order entered June 4, 1952, on 
the ground that the order appealed from 
was merely an interlocutory order in the 
course of a criminal proceeding, whereas 
this Court has jurisdiction of appeals in 
criminal cases, under 28 U. S. C. § 1291, 
only from “final decisions” of the district 
courts. In support of our order dismissing 
the appeal we cited Heike v. United States, 
217 U. S. 423 (1910); Catlin v. United States, 
324 U. S. 229, 236, (1945); Dowling Bros. 
Distilling Co. v. United States, 153 F. 2d 353 
(C. A. 6th, 1946), cert. denied, 328 U. S. 
848 (1946); United States v. Knight, 162 F. 
2d 809 (C. A. 3d, 1947). 


[Move for Order Staying Mandate 
and Proceedings| 


Appellants now move for an order stay- 
ing mandate pending an application for a 


Cited 1952 Trade Cases 
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writ of certiorari, and also make application 
to us for an order directed to the district 
court, ordering that all proceedings in said 
court under the indictment be stayed for 
a reasonable time, and until further order 
of this Court or the order of the Supreme 
Court of the United States, to enable the 
parties aggrieved to obtain a writ of certio- 
rari from the Supreme Court of the United 
States. 


[Motion and Application Denied] 


The order of the district court denying 
the motion to dismiss the indictment was 
obviously not a “final decision” within the 
meaning of 28 U. S. C. §1291 and the 
attempted appeal therefrom was, we think, 
obviously frivolous. We will not, there- 
fore, take the responsibility of countenancing 
further delay in the trial of this criminal 
case. If any stay of the proceedings below 
is to be had, it must come from higher 
authority. 

The application for stay of proceedings ts 
demed. It is ordered that mandate herein 
issue forthwith. 


[67,300] Monticello Tobacco Company, Inc. v. The American Tobacco Co., 
American Suppliers, Inc., Paul M. Hahn, Vincent Riggio, Liggett and Myers Tobacco 
Co., James W. Andrews and William A. Blount. 


In the United States Court of Appeals for the Second Circuit. 
Docket No. 22333. Argued May 14, 1952. 


Term, 1951. 


No. 249— October 
Decided June 19, 1952. 


Appeal from the United States District Court for the Southern District of New York. 


Clayton Antitrust Act 


Suit for Civil Damages—Evidence—Effect of Prior Criminal Judgment.—In an action 
for treble damages brought by a distributor of tobacco products against manufacturers 
of cigarettes which are alleged to have destroyed the distributor’s business by excluding 
it from distributive outlets in furtherance of a conspiracy for which they were convicted 
in a prior Government criminal proceeding, such distributor cannot rely upon the prior 
judgment as prima facie evidence to establish its case when there was nothing in the prior 
judgment indicating that the conspiracy and the practices used to carry it out, as there 
proved, could have affected the distributor. 

The distributor could avail itself of the results of the prior judgment only as to the facts 
necessarily adjudicated. The effect of the prior judgment for the purposes of this 
suit is limited to “matters respecting which said judgment or decree would be an estoppel 
as between the parties thereto.” Whatever was crucial to the distributor’s action and 
was not distinctly determined in the prior suit must be proven by direct evidence. To 
determine just how much the prior judgment proves for the distributor requires an ex- 
amination of the pleadings, testimony, charge, and court opinions. ‘The trial court was 
correct in defining the prima facie effect of the prior judgment as showing only a previous 
concert or collusion among the manufacturers, and not of relevant effectuating practices. 
The effectuating practices, as proved in the prior proceeding, had no effect upon the dis- 
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tributor. The prior judgment did not establish that the distributor in particular was 
injured by the conspiracy, nor did it prove that it could have been injured by any of the 
methods used to carry out the conspiracy. Therefore, the distributor could not rely upon 
the prior judgment to establish its case. Absent a showing of causal connection between the 
collusion as proved and the dealers’ refusals to handle its product, dismissal of the com- 
plaint was mandatory. 


See the Clayton Act annotations, Vol. 1, J 2024.37, 2025.12. 


For the appellant: Philip Handelman, New York, N. Y. (Walter H. Schulman, New 
York, N. Y., on the brief). 


For the appellees: Horace G. Hitchcock, New York, N. Y. (Chadbourne, Parke, 
Whiteside, Wolff and Brophy and Ralph D. Ray and Melvin D. Goodman, New York, 
N. Y., on the brief), for The American Tobacco Co., American Suppliers, Inc., Paul M. 
Hahn, and Vincent Riggio; Bethuel M. Webster, New York, N. Y. (Webster, Sheffield 
and Horan and Francis H. Horan and Frederick P. Haas, New York, N. Y., on the brief), 


for Liggett and Myers Tobacco Co., James W. Andrews, and William A. Blount. 
For a prior opinion of the U. S. District Court, Southern District of New York, see 


1948-1949 Trade Cases ff 62,437. 


Before Aucustus N. Hann, CLarK and Frank, Circuit Judges. 


[Dismissal of Treble Damage Action 
A firmed] 


Action by Monticello Tobacco Company, 
Inc., against the American Tobacco Co., 
American Suppliers, Inc., Paul M. Hahn, 
Vincent Riggio, Liggett & Myers Tobacco 
Co., James W. Andrews, and William A. 
Blount for treble damages for injuries to its 
business caused by violation of the antitrust 
laws, J5eUs"S) Gar Ae $l ser scd Brom a 
judgment granting defendants’ motions to 
dismiss the complaint on the merits at the 
close of plaintiff’s evidence, plaintiff appeals. 
Affirmed. 


[Prior Criminal Judgment Alleged] 


Ciark, Circuit Judge: [In full text]: This 
is an appeal from the dismissal of a private 
antitrust suit under §4 of the Clayton Act, 
15 U.S.C. A. §15. Plaintiff, now defunct, 
was engaged for a short time in 1939 and 
1940 in the distribution of tobacco products. 
Defendants are several of the major cigarette 
manufacturers and a sprinkling of their 
officers. The action was commenced by a 
complaint alleging that defendants, in viola- 
tion of §§1 and 2 of the Sherman Act, 15 
U.S. C. A. §§ 1, 2, had destroyed plaintiff's 
business and praying for treble damages in 
the amount of $36,000,000. Annexed thereto 
were the information and judgment in a 
criminal action brought against these same 
defendants, and others, in the District Court 
for the Eastern District of Kentucky, also 
for violation of the Sherman Act. This 
action, hereinafter referred to as the Lex- 
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ington action, resulted in a general verdict 
and conviction, affirmed American Tobacco 
Co. v. United States, 6 Cir. [1944-1945 TRraApE 
Cases § 57,317], 147 F. 2d 93, and, on limited 
review, 328 U. S. 781 [1946-1947 TRapE 
Cases { 57,468]. 


[Extent to Which Plaintiff Could Take 
Advantage of Conviction] 


At pre-trial hearings in the case at bar it 
was made amply clear that the basic issue 
would be the extent to which plaintiff could 
take advantage of this criminal conviction 
under §5 of the Clayton Act, 15 U. S.C. A. 
§16. Under that provision such a convic- 
tion “shall be prima facie evidence against 
such defendant in any suit or proceeding 
brought by any other party against such 
defendant under said [antitrust] laws as to 
all matters respecting which said judgment 
or decree would be an estoppel between the 
parties thereto.” At the trial herein to the 
jury, the district judge ruled conditionally 
at the outset against either its admission as 
evidence or mention of it in counsel’s state- 
ments before the jury. During the third 
week of trial he permitted plaintiff to ques- 
tion certain of the defendants on their con- 
viction. Somewhat later he admitted the 
judgment for the limited purpose of show- 
ing that defendants had conspired to ex- 
clude competition by price-fixing, but not 
that this conspiracy had caused plaintiff's 
collapse. At the close of plaintiff's case, 
however, the court concluded that “it would 
be to the last degree irrational for this jury 
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or any jury to conclude from the evidence 
here that the distributors’ refusal to deal 
with Monticello was caused by these de- 
fendants,” and granted defendants’ motions 
to dismiss on the merits. Plaintiff has ap- 
pealed, assigning as errors the refusal to 
admit the Lexington judgment unqualifiedly 
and at the inception of the trial, the exclu- 
sion or striking of certain evidence, and 
the dismissal of the complaint. 


[History of Monticello Tobacco Co.] 


Monticello Tobacco Company’s moving 
Spirit was one Richard Hartley. Its un- 
happy history began in 1938 with the issu- 
ance of a stock prospectus claiming that 
Hartley had had substantial experience in 
the tobacco field. The claims were false. 
Hartley had made an abortive attempt to 
market a “Court” cigarette, manufactured 
for him by American Tobacco Company, 
during the early thirties; but otherwise there 
was nothing in his past as to either general 
business success or initiation into cigarette 
marketing. Nonetheless, some 16,666 shares 
of Monticello stock were marketed, result- 
ing in a capital investment of $24,999. 

With this, Hartley paid himself $8,300 
in advances against his share of net earn- 
ings. He also purchased Monticello’s in- 
ventory of 2,000 cartons of cigarettes and 
a small amount of pipe tobacco made to 
order for the company by Christian Peper 
Tobacco Company. This comprised Monti- 
cello’s entire stock in trade during its active 
career; it never manufactured its own cig- 
arettes. It was proposed to market the 
Monticello cigarette, without substantial ad- 
vertising, by granting to buyers 5 per cent 
more discount than established brands of- 
fered and, in turn, to suggest an accordingly 
higher retail price. Hartley, however, was 
practically his own sales force and his plan 
met with little success. In the year 1939 
he visited some five cigarette jobbers in 
New York; one placed an order. He also 
called on several retail stores, some of whom 
agreed to stock Monticellos; but, as Hartley 
testified, he did not pursue this outlet, pre- 
ferring to market through distributors. In 
1940 he visited seven jobbers in the Phila- 
delphia-Washington area, but was unable 
to stimulate any interest, though again some 
retail concerns agreed to buy. Finally, late 
in 1940, Hartley sold a few cartons to chain 
stores in New York as a final gesture. The 
books of the corporation were closed in 
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June, 1941. By that time, 706 of the 2,000 
cartons purchased were unsold. Some scant 
sales of $511.83 had been recorded, it is true. 
But we cannot conclude from the record 
of the corporation that any sustained man- 
agement effort was made to market Monti- 
cellos on a continuing or permanent basis. 


[Connection Between Business Failure and 
Proven Conspiracy Must Be Shown] 


Plaintiff nonetheless alleges that the recal- 
citrance of wholesale dealers to accept its 
product was not the result of economic con- 
siderations, as at least one suggested at the 
trial; rather it is its contention that the 
defendants, in furtherance of the conspiracy 
for which they were indicted and convicted 
at Lexington, forced its exclusion from the 
competitive market. The trial court dis- 
missed the claim. Needless to say, this was 
justified unless plaintiff could show some 
connection between Monticello’s failure and 
defendants’ proven conspiracy; the mere 
fact of conviction cannot make the major 
tobacco manufacturers liable for every busi- 
ness casualty in the cigarette field. 


[Collateral Estoppel] 


To show this essential element, however, 
plaintiff was forced to rely on the Lexington 
judgment, for none of the jobbers who 
testified admitted to pressure by defendants. 
As the statute, quoted above, shows, the 
effect of such a judgment for purposes of a 
treble-damage suit is limited to “matters 
respecting which said judgment or decree 
would be an estoppel as between the parties 
thereto.” Emich Motors Corp. v. General 
Motors Corp. [1950-1951 TrapeE CAasEs 
{ 62,778], 340 U. S. 558, has recently inter- 
preted this to mean that private suitors may 
avail themselves of the results of a criminal 
antitrust case only in regard to facts “neces- 
sarily” adjudicated. Whatever the defend- 
ants would normally be collaterally estopped 
to deny is thus established prima facie by 
the admission of a previous criminal convic- 
tion. See Fifth apd Walnut, Inc. v. Loew's 
Incorporated, 2 Cir. [1948-1949 Trapr Cases 
7 62,453], 176 F. 2d 587, 593, certiorari de- 
nied 338 U. S. 894; Frost v. Bankers Commer- 
cial Corp., 2 Cir., 194 F. 2d 505, 507; Scott, 
“Collateral Estoppel by Judgment,” 56 Harv. 
L. Rev. 1; Restatement, Judgments, § 68, 1942; 
Note: 61 Yalow, jin4172 0420p loan But 
whatever is crucial to the treble-damage 
case and is not distinctly determined in the 
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previous government suit must be proven 
by direct evidence. Dipson Theatres v. 
Buffalo Theatres, 2 Cir. [1950-1951 Trave 
CASES {[ 62,896], 190 F. 2d 951, 958, certiorari 
denied 342 U. S. 926. Section 5 does not 
permit a haphazard use of a criminal judg- 
ment merely for its aura of guilt, or “to 
imply new wrongdoing from past wrong- 
doing.” Hastie, C. J., dissenting in Milgram 
we Loews, Ince, s Cit. 192 > Bs 206579) 595: 
See also Note, 65 Harv. L. Rev. 1400, 1404- 
1407. 


[Proven Effectuating Practices Could Not 
Affect Plaintiff] 


To determine just how much the Lexing- 
ton judgment proves for plaintiff requires 
examination, initially by the trial court and 
later on appeal, of the pleadings, testimony, 
charge, and court opinions. Emich Motors 
Corp. v. General Motors Corp. [1950-1951 
TRADE Cases § 62,778], supra, 340 U. S. 558, 
569. While we do not have a complete 
record of the evidence adduced, the issues 
which the general verdict may be said to 
have adjudicated are sufficiently defined for 
our purposes by the information and the 
court’s charge to the jury, as well as the 
Supreme Court’s opinion. American Tobacco 
Co. v. United States, supra. Though the 
prosecution generally and broadly alleged 
conspiracy in restraint of trade and con- 
spiracy, attempt toward, and actual monop- 
olization, the Lexington trial crystallized 
these into a quite specific form of economic 
pressure. Five effectuating practices were 
isolated. Two of these, the control of mar- 
keting conditions and price leadership in the 
leaf tobacco market—to which, incidentally, 
the bulk of the evidence was directed— 
clearly had no impact on plaintiff. It had 
at all times ready access to cigarettes. Two 
others, factory and resale price fixing, lile- 
wise, could not affect it. Hence if plaintiff 
is to obtain any comfort from the Lexington 
judgment, it must be from the general 
allegation of dealer domination through 
maintenance of a “distributive mechanism 
favorable to their products.” But as the 
evidence developed, this meant merely iden- 
tical retail prices at a figure not more than 
three cents above competing lower priced 
brands. The uniformity and competitive 
differential in price was obtained by similar 
discounts for each defendant’s cigarettes 
and lower, “direct list” prices for those 
dealers observing the differential require- 
ment. American Tobacco Co. v. United States 
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[1946-1947 Trape Cases { 57,468], supra, 
328 U. S. 781, 804-808. Nowhere was there 
evidence that defendants dictated what other 
brands these retailers could stock and sell. 


[Emich Case Compared] 


Comparing this case, then, to the Emich 
situation, it is plain to see why plaintiff 
must lose while Emich prevailed. Emich 
was an automobile distributor who had set 
up his own finance company. A prior gov- 
ernment suit, in which he had testified 
against General Motors, had established 
the latter’s policy of restricting its financing 
of its automobiles to its own finance com- 
pany subsidiary, GMAC. It also showed 
General Motors’ coercive practices employed 
to effectuate this policy in revoking fran- 
chises of dealers who insisted on using their 
own finance companies. United States v. 
General Motors Corp., 7 Cir., 121 F. 2d 376, 
certiorari denied General Motors Corp. vw. 
United States, 314 U. S. 618. The effect 
generally of such action on a dealer like 
Emich was foregone; choked off from the 
supply of his product, he had nothing to sell. 
Hence Emich, in his own treble-damage 
case, needed only to direct his evidence 
toward the question of whether or not the 
cancellation of his own franchise had been 
effected in pursuance of this plan. Emich 
Motors Corp. v. General Motors Corp., {1950- 
1951 TrapE Cases § 62,778], supra, 340 U. S. 
558, 571. 


[Absent Casual Connection, Dismissal Was 
Mandatory| 


In the case at bar, however, plaintiff was 
instead a competing manufacturer. It was 
not injured by the monopoly charge in the 
source of supply, for it never sought to 
purchase or own leaf tobacco. Hence, to 
prevail, it was required to show some mani- 
festation of defendants’ conspiracy in the 
selling market. But there was nothing 
in the Lexington case indicating that the 
conspiracy was effectuated even there in a 
way that might generally have affected 
plaintiff. Price pressure alone, and not 
coercion of wholesalers to stock only certain 
brands, was proven. Price identity on the 
distribution level could not have affected 
plaintiff. Fifth and Walnut, Inc. v. Loeurs 
Incorporated, supra, 2 Cir., 176 F. 2d 587, 590. 
Hence the jury verdict in the Lexington 
case cannot be said to be “firmly rooted in 
a finding that coercive conduct on the part 
of respondents’—Emich Motors Corp. v. 
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General Motors Corp., supra, 340 U. S. 558, 
570—made impossible the marketing of 
plaintiff's non-competing higher priced ciga- 
rettes. The trial court was quite correct 
in defining the prima facie effect of the 
criminal conviction as showing only a pre- 
vious concert or collusion among the defend- 
ants, and not of relevant effectuating practices. 
Not only did it not establish that Monticello 
in particular was injured by the conspiracy; 
it did not even prove that it could have been, 
by any of the methods used to carry out 
the conspiracy adduced at Lexington. Ab- 
sent a showing of causal connection between 
the collusion and jobbers’ refusals to handle 
plaintiff's product, dismissal was mandatory. 
United States v. Sherman, 2 Cir., 171 F. 2d 
619, certiorari denied Grimaldi v. United 
States, 337 U. S. 931; Brayer v. John Han- 
cock Mut. Life Ins. Co., 2 Cir., 179 F. 2d 
925; Industrial Bankers Securities Corp. v. 
Higgins, 2 Cir., 104 F. 2d 177. 


[Order of Proof Within Court's Discretion] 


The other claimed errors do not require 
extended discussion. The testimony at Lex- 
ington of certain employees of the defendants 
there was properly excluded as hearsay, and 
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not binding on their employers. Goetz v. 
Bank of Kansas City, 119 U. S. 551. How 
plaintiff was injured by the trial judge’s 
refusal to admit the Lexington judgment at 
the outset of the trial is not overly clear. 
Nonetheless, it was certainly within his dis- 
cretion to control the order of proof, Emich 
Motors Corp. v. General Motors Corp., supra 
—a discretion to be carefully exercised in 
regard to evidence of such slight probative 
value, but potentially high emotive impact 
on a jury of laymen. United States v. 
Schenck, 2 Cir., 126 F. 2d 702, 709, certiorari 
denied Moskowitz v. United States, 316 U. S. 
705; United States v. Hirsch, 2 Cir., 74 F. 2d 
215, 219, certiorari denied Hirsch v. United 
States, 295 U.S. 739; United States v. Perillo, 
2 Cir., 164 F. 2d 645, 646. Plaintiff, of course, 
cannot question the court’s power to exam- 
ine and explain the judgment to the jury. 
Emich Motors Corp. v. General Motors Corp., 
supra. And the errors claimed as to the 
content of these limiting instructions, as 
well as the exclusion of evidential specula- 
tion on damages, we think academic in view 
of our affirmance of the dismissal. 


Affirmed. 


[f 67,301] United States v. Atlantic Company, Chattanooga Ice Delivery Co., City 
Ice Company, City Ice Delivery Company, Ice Service Company, Orlando Ice Delivery 
Company, Southern United Ice Company, Fred W. Beazley, and Clinton D. Castleberry. 


In the United States District Court for the Middle District of Georgia, Macon Divi- 
sion, Civil Action No. 719. Filed June 24, 1952. 


Case No. 1007 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Conspiracy to Restrain Trade—Agreement to Fix or Stabilize Prices—No Justifying 
Circumstances.—In a Government civil action against defendants which sell and distribute 
ice and supply icing services, it is held that an agreement to fix prices or peg or stabilize 
prices is unlawful per se. It is in and of itself an unreasonable restraint of trade. Neither 
ruinous competition, competitive evils, nor any good irftentions or motives of the parties 
constitute any legal excuse for such an agreement. 


See the Sherman Act annotations, Vol. 1, J 1240.101. 


Conspiracy to Restrain Trade—Agreement to Allocate or Prorate a Market—Unlaw- 
ful—In a Government civil action against defendants which sell and distribute ice and 
supply icing services, it is held that an agreement to allocate or prorate the market of a 
commodity which itself flows in interstate commerce, or which agreement necessarily or 
directly affects the free flow of commerce, is in and of itself unlawful. 


See the Sherman Act annotations, Vol. 1, {| 1220.204. 


Conspiracy to Restrain Trade—Acquisition of Competitors—Agreement to Eliminate 
Competition—In a Government civil action against defendants which sell and distribute 
ice and supply icing services, it is held that the acquisition of competing ice producing 
plants acquired under an agreement which has as its purpose the elimination or suppression 
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of competition in the sale and distribution of ice in interstate commerce, or which neces- 
sarily and directly affects interstate commerce, is unlawful. 


See the Sherman Act annotations, Vol. 1, f 1220.151. 


Conspiracy to Restrain Trade—Limiting Production, Selling Below Cost, Inducing 
Others Not to Compete, and Inducing Entire Requirement Agreements—Purpose of 
Agreements.—In a Government civil action against defendants which distribute and sell 
ice and supply icing services, it is held that it is unlawful to conspire or combine to limit 
the amount of ice manufactured and distributed; to sell ice at below cost; to induce and 
coerce others not to compete or to induce ice distributors to buy all of their ice require- 
ments from the participants in the combination, if the purpose of any such agreement or 
combination is to unreasonably restrain interstate commerce, or so as to necessarily and 
directly restrain interstate commerce unreasonably. Such agreements are unlawful even 
though they are not made for the purpose of unreasonably restraining interstate com- 
merce, if they do in fact unreasonably restrain interstate commerce, or necessarily and 
directly restrain interstate commerce unreasonably. 


See the Sherman Act annotations, Vol. 1,  1220.151, 1220.203. 


For the plaintiff: John P. Cowart, United States Attorney, Macon, Ga., and Earl A. 
Jinkinson, Special Assistant to the Attorney General, Washington, D. C. 


For the defendants: W. R. Ashburn (Ashburn, Agelasto and Sellers), Norfolk, Va.; 
Robert B. Troutman and James A. Branch, Jr. (Spalding, Sibley, Troutman and Kelley), 
Atlanta, Ga.; General H. D. Russell and John B. Harris, Jr. (Harris, Russell, Weaver 
and Watkins), Macon, Ga.; and Chas. L. Henry, Assistant Vice-President, Atlantic Co., 
Atlanta, Ga. 


[Conspiracy in Restraint of Trade Alleged] quests for. admissions and the responses 
Davis, District Judge [In full text except thereto, and the record in the criminal case, 

for omissions indicated by asterisks]: The ree i the following Findings of 

Defendants herein were originally charged act and Conclusions of Law: 

with violating Section 1 of the Sherman Act 


(15 USCA 1) by engaging in a conspiracy Findings of Fact 

in restraint of trade, and with violating ne Sa Os 

Section 2 of that act (15 USCA 2) by con- II. MERGER OF ATLANTIC COMPANY 
spiring to monopolize and by attempting to AND SOUTHEASTERN ICE UTILI- 
monopolize. Subsequently an amended com- TIES CORPORATION — ACQUISI- 
plaint was filed and all allegations of viola- TION OF COMPETITORS 

tions of Section 2 were withdrawn. The 

amendment also dropped all charges of (10) 


violations against two of the originally 
named defendants, Chattanooga Ice De- 
livery Company and Orlando Ice Delivery 


In 1926 defendant, Atlantic Company, was 
operating plants in Florida, Georgia, Ten- 


Company nessee, and Alabama. In 1929 the Atlantic 
Ae zs Company entered into negotiations with 
[Subnutted to Court on Pleadings and defendant, Fred W. Beazley, to assume the 
Prior Criminal Case] presidency of Atlantic. At that time Beaz- 


; ley was vice-president of Southeastern Ice 

Defendants by their attorneys appeared Utilities Corporation, a company operating 
and filed answers to the amended com-  jce plants in the States of Virginia, North 
plaint. All parties agreed to submit this Carolina and South Carolina, Defendant 
cause to the Court for decision upon the Beazley assumed the presidency of Atlantic 
pleadings, requests for admissions and re- jn 1930 and in 1931 Southeastern Ice Utili- 
sponses thereto, and the evidence introduced ties Corporation was merged with defendant 
into the record in the criminal case of Atlantic Company. Commencing in 1937 
United States v. Atlantic Company et al., and continuing to the date of the filing of 
Criminal case No. 6554 in this Court. this complaint defendants acquired 43 addi- 

The Court having given careful considera- tional ice manufacturing plants, so that they 
tion to the pleadings in the case, the re- now have more than 100 producing plants. 
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(11) 

Defendant, Southern United Ice Com- 
pany, was purchased by defendant, Atlantic 
Company, in December, 1942, by the acqui- 
sition of 97% of its common stock. 


II]. NATURE OF TRADE AND COM- 
MERCE INVOLVED 


(12) 


[Defendants Sell and Distribute Ice and 
Supply Icing Services] 


Defendants sell and distribute ice and 
supply icing services to local consumers 
and to express companies, common carriers, 
and others transporting perishables and 
passengers among the several states. * * * 


(17) 
[Agreements to Allocate Customers | 


Defendants entered into agreements with 
each other and with their competitors to 
allocate territory and customers, which 
agreements affected competition for sales 
to local consumers and to express com- 
panies, common carriers or others trans- 
porting perishables or passengers among 
the several states. 

oan Stat 


IV. CURTAILMENT OF PRODUCTIVE 
CAPACITY. 
(21) 


[Plan to Adjust Supply of Ice to 
Stabilize Prices| 


The overall plan of defendants and others 
was to adjust the available supply of ice 
designed for a particular market to the 
demand at that time in order to stabilize 
prices. Defendants acted in concert with 
each other and with competitor ice com- 
panies to prevent any surplus ice from 
reaching these markets. Pursuant to this 
plan and in order to remove surplus ice 
which was disturbing the market, or which 
might tend to disturb the market and might 
decrease prices, defendants made agree- 
ments with their competitors to acquire 
certain ice plants which they considered 
surplus, The plan was effectuated in such 
a way that these plants were removed from 
competition by either being used by de- 
fendants in their operations or destroyed 
and sold for scrap to prevent such plants 
from ever being used again to manufacture 
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ice. The ice manufacturing companies, 
whose plants had thus been eliminated, then 
agreed with defendants that they would not 
compete with defendants for the ice markets 
thus surrendered nor engage in the ice 
business in other areas for several years. 
In other instances defendants agreed with 
competitors not to compete. In this way ice 
manufacturing capacity was adjusted to local 
requirements, thereby diminishing the de- 
fendants’ capacity to satisfy the demand 
for ice. Because of defendants’ reduced 
ability to supply the demand of purchasers, 
carload quantities of ice on occasions had 
to be shipped from one place to another 
and from one state to another to meet the 
requirements of the market. 


(22) 


During the conspiracy, defendants par- 
ticipated in price wars in which prices fell 
below costs. In order to terminate these 
price wars, defendants sometimes agreed 
with other ice companies to eliminate the 
ice making capacity of competitors in plants 
which were considered surplus or to share 
in prorated markets. Defendants never cur- 
tailed their operations. 


(23) 


Defendants instituted a price war in Bain- 
bridge and Colquitt, Georgia, in 1947, which 
is still in effect, with the intent and purpose 
of eliminating small competitors there. 


V. PRORATING OF MARKETS 
(24) 


[Agreement to Divide Business on a 
Percentage Basis] 


The fear of surplus ice, disturbed markets, 
and low prices caused these defendants to 
enter into various agreements with their 
competitors to share the available demand 
for ice in some of the large cities in which 
defendants operated. One form of market 
sharing was the prorated market. In large 
part, the existence of price wars caused the 
defendants and others to enter into these 
kinds of arrangements, In establishing a 
prorated market, defendants and their com- 
petitors agreed to divide on a percentage 
basis the volume of available business. Gen- 
erally the companies were allocated the 
percentage of the total ice business which 
they were doing prior to the price war and 
the prorating of the market. Generally an 
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accounting firm was used by defendants 
and others as a coordinator or supervisor 
to receive information regarding the daily 
sales of the ice companies participating in 
the pool and to keep an account of the 
relative position of the participants. At 
periodic intervals the daily sales of all the 
companies were totaled and adjustments 
made on the basis of the percentage posi- 
tion to which each company was entitled 
under the agreement. If it were deter- 
mined that one of the participating ice 
companies had oversold its quota percentage 
of sales, that company was required to 
purchase that excess amount of ice from 
the participating company or companies 
that failed to sell their quota or to pay them 
a forfeiture. If, on the other hand, any one 
of the companies undersold its quota, it 
generally had the choice of either selling 
the amount of ice it undersold to such com- 
pany or companies that had oversold, or 
receive from it an agreed-on amount per 
ton as a forfeiture. Thus, regardless of 
how large were the sales of a participating 
ice company under the agreement it would 
be entitled at the end of any accounting 
period only to its agreed-on percentage of 
the total sales of all the ice companies 
participating in the prorated market. Such 
agreements affected competition between 
the defendants and other ice companies in 
those cities where such agreements were 
in effect. 


(25) 


In most of these arrangements, the ice 
sold by defendants to Fruit Growers Ex- 
press Company was not included as part 
of the prorated market arrangement. Gen- 
erally the defendants agreed with the other 
ice companies that the car icing business 
should be excluded from the market which 
was subject to the proration agreement. 


(26) 


Defendant, Southern United Ice Com- 
pany, began in 1942 participating in the 
prorated market or “pool” in Memphis, 
Tennessee. This prorated market included 
all of the ice sales made by Southern 
United in that area for local consumption, 
and included its car icing and quantity ice 
business sold to Fruit Growers Express 
Company, American Refrigerator Transit 
Company, Southern Railway Company, and 
Armour & Company. 
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VI. USE OF JOINT DELIVERY COM- 
PANIES AND OTHER AGREE- 
MENTS NOT TO COMPETE 


(27) 


Another way in which defendants con- 
trolled surplus ice making capacity and 
shared the ice business with each other and 
with their competitors was through the in- 
strumentality of a joint delivery company. 
Agreements were made by the defendants 
with each other and with other competitor 
ice companies to market the ice manufac- 
tured by each through a common sales 
agency. Thus, defendants and others nor- 
mally in competition with each other oper- 
ated as a unit, agreed on ice prices to be 
paid to each other for the manufacture of 
ice, and set the prices which were to be 
charged to their customers. 


(28) 


Defendants, Ice Service Company of St. 
Petersburg, Florida, was operating as a 
common sales agency prior to the time that 
Atlantic Company acquired the plants of 
the Florida West Coast Ice Company. As 
a result of this acquisition in 1936, defend- 
ant Atlantic Company acquired a participa- 
tion in this common sales agency. Until 
1941 the joint delivery company furnished 
all of the quantity ice business to Fruit 
Growers Express, common carriers, and 
others. On that date an agreement was 
made between the defendants and the other 
participants in the joint delivery company 
that this business at St. Petersburg should 
be allocated to defendant, Atlantic Com- 
pany, and that all other participants should 
share the proceeds of this business. 


(29) 

Defendant, City Ice Delivery Company 
of Charlotte, North Carolina, is a joint 
delivery company of the type described in 
paragraph 27. It was incorporated as a 
result of an agreement by defendant, Fred 
W. Beazley, Southeastern Ice Utilities Cor- 
poration, Standard Ice and Fuel Company, 
Avant Ice and Fuel Company, and Wiggins 
Ice and Coal Company. This joint delivery 
company was formed after two new ice 
plants, the Avant and Wiggins plants, were 
constructed in that locality. As intended 
by the defendants, use of this joint delivery 
company eliminated price competition be- 
tween these companies and defendants, thus 
tending to stabilize the market. 
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(30) 


Defendant, City Ice Company of Colum- 
bia, South Carolina, is a joint delivery 
company of the type described in paragraph 
27, supra. It was formed and incorporated 
as a result of an agreement between de- 
fendant, Fred W. Beazley, Southeastern Ice 
Utilities Corporation, J. B. Mahoney, South- 
ern Ice Company, Charleston, South Caro- 
lina, and Arctic Ice Company, Columbia, 
South Carolina. 


(31) 


In Charlotte and Columbia, the partici- 
pating ice companies agreed on the bids to, 
and sold the ice and icing services for, the 
large-quantity purchasers of ice to be used 
for local consumption, the preservation of 
perishable products, and for the health 
and convenience of passengers being trans- 
ported on common carriers. Instead of 
competitive prices being offered to com- 
mon carriers and shippers and other con- 
sumers, the joint delivery companies in 
Charlotte and Columbia made one bid, 
which was the agreed-on price of the par- 
ticipants. This had the effect, as intended 
by these defendants, of denying to the public 
the advantages of lower prices which should 
have resulted from competition. 


(32) 


In all of these joint delivery companies 
shares of stock were issued to the par- 
ticipants in direct proportion to their market 
positions immediately prior to the forma- 
tion of the common sales agency. The 
profits of their business, including in the 
case of the City Ice Delivery Company and 
City Ice Company, the proceeds of ice and 
icing services sold to Fruit Growers Ex- 
press, common carriers and others, were 
then shared on the basis of the participants’ 
relative stock position. 


(33) 


The joint delivery companies in Char- 
lotte and Columbia sold ice to Fruit Grow- 
ers Express Company under the provisions 
of the master contract between Atlantic 
Company and the express company. Asa 
result of these agreements, no competitive 
bids were received by the express company. 
The proceeds of sales by the joint delivery 
companies to Fruit Growers Express were 
divided and distributed to the participating 
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ice companies on the basis of certain pre- 
determined percentages, so that all parties 
to the arrangement shared this substantial 
ice business, 


(34) 


The third method in which the defend- 
ants, by agreements among themselves and 
with others, shared the available business 
in ice and icing services during the con- 
spiracy was by entering into exclusive con- 
tracts with competitors whereby the total 
production of ice of such competitors was 
acquired by the defendants for sale by 
them, In addition, the agreement provided 
that these competitors could not compete 
with the defendants or other parties to the 
agreement. As those agreements worked 
out it generally meant that the small com- 
petitors made only a limited use of their 
productive facilities. Either they remained 
open only during the summer months and 
were closed the balance of the year or were 
obliged by virtue of the agreement to oper- 
ate at only a limited capacity, thus limiting 
the supply of ice. 


(35) 


During the conspiracy defendants and 
competitors also limited production of ice 
in the following manner: When the West 
Side Ice and Fuel Company began erecting 
an ice plant in Columbia, South Carolina, 
defendant, City Ice Company, made an 
agreement with this small ice company, 
whereby West Side Ice would not compete 
for ice and icing services to customers 
transporting passengers or perishables in 
interstate commerce. The agreement further 
provided that West Side Ice would neither 
erect a new plant nor expand a previously 
existing ice plant in any territory in which 
it would compete with defendants. This 
agreement was signed for defendant, Atlan- 


tic Company, by defendant, Clinton D. 
Castleberry. 
VII. PRICE FIXING 


(36) 


Defendants agreed with their competitors 
to maintain and adhere to the defendants’ 
prices and to increase or decrease those 
prices to all customers. In all of the areas 
in which the defendants operated, ice prices 
of defendants and others were, therefore, 
uniform and identical. Since 1940, de- 
fendants agreed with their competitors on 
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four price changes. They were effectuated 
in this way: Defendant, Atlantic Company, 
being the largest producer, generally deter- 
mined on the price change and communi- 
cated this information to its competitors. 
Competitors generally adhered to the new 
prices. 


(37) 


In one instance defendants made express 
agreements with their competitors on prices. 
In other instances defendants set their new 
prices and the competitors, as the result of 
an understanding, adopted these prices as 
their own. Defendants implemented their 
scheme of uniform prices by limiting the 
supply of ice. 


(38) 


As noted under heading VI, Use of Joint 
Delivery Companies, the defendants through 
the device of a common selling agent agreed 
among themselves on the prices to be 
charged for ice and icing services. 


APPLICABLE PRINCIPLES OF LAW 
[Nature of a Conspiracy] 


A conspiracy may be formed without ex- 
pressed words or writings, simply by work- 
ing toward a common purpose through an 
understanding or agreement. It is a com- 
bination between two or more persons by 
concerted action to accomplish an unlawful 
purpose or to accomplish a lawful purpose 
by unlawful means. An unlawful combina- 
tion or conspiracy under the Sherman Act 
is established when the parties had as their 
common purpose, or adopted as a means 
to accomplish some common purpose, an 
unreasonable restraint of interstate com- 
merce. It is not necessary that all parties 
to the conspiracy enter it at its beginning 
or at the same time, or that each of the 
parties should have been doing the same 
thing at the same time. By entering into a 
conspiracy and rendering his aid to carry 
it out, the party adopts and becomes re- 
sponsible for all that is done elsewhere by 
any and all the others who are concerned 
in the same unlawful combination, no matter 
how widely these acts may be separated 
from the scene of his own activities. 


[Unlawful Practices Under Sherman Act] 


Under Section 1 of the Sherman Act an 
agreement or understanding to violate same 
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is unlawful. Thus, an agreement to fix 
prices or peg or stabilize prices is unlawful 
per se as to commodities flowing into inter- 
state commerce or if the agreement nec- 
essarily and directly affected interstate 
commerce. There are no circumstances 
which will justify such an agreement to 
fix prices. It is in and of itself an unreason- 
able restraint of interstate commerce. Like- 
wise, an agreement to allocate or prorate 
the market on a commodity which itself 
flows in interstate commerce, or which 
agreement necessarily and directly affects 
the free flow of commerce, is in and of 
itself unlawful. So the acquisition of com- 
peting ice producing plants acquired under 
an agreement which has as its purpose the 
elimination or suppression of competition 
in the sale and distribution of ice in inter- 
state commerce, or which necessarily and 
directly affects interstate commerce, is un- 
lawful under Section 1 of the Sherman Act. 
It is likewise unlawful whatever may be 
the motives of those who participate in the 
combination, if in fact the result thereof is 
to unreasonably eliminate and suppress 
competition, or to operate in such a way as 
to necessarily and directly affect interstate 
commerce. It is likewise unlawful to con- 
spire or combine to limit the amount of ice 
manufactured and distributed; to sell ice 
at below cost; to induce and coerce others 
not to compete with the participants in the 
combination or to induce ice distributors to 
buy all of their ice requirements from the 
participants, if the purpose of any such 
agreement or combination is to unreason- 
ably restrain interstate commerce in the 
sale and distribution of ice therein, or so 
as to necessarily and directly restrain inter- 
state commerce unreasonably. And such 
agreements are unlawful even though they 
are not made for the purpose of unreason- 
ably restraining interstate commerce and 
trade, if they do in fact unreasonably re- 
strain the sale and distribution of ice in 
interstate commerce, or necessarily and di- 
rectly restrain interstate commerce un- 
reasonably. 


[Purpose of Sherman Act] 


The purpose of the Sherman Act is to 
preserve the freedom of interstate trade, to 
secure unrestricted equality of opportunity 
to engage in such trade, and to protect the 
public against the evils incident to destruc- 
tion of competition by striking down mo- 
nopolies and combinations which tend unduly 
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to interfere with the free exercise of the 
right of those engaged or desiring to en- 
gage in such trade, or which tend directly 
to suppress competition therein. 


[No Circumstances Justify Agreement 
to Fix Prices] 


There are no circumstances which will 
justify agreements to fix prices on goods 
flowing in interstate commerce, or any 
price fixing agreement which necessarily 
and directly affects interstate commerce. 
Such agreements are unlawful in and of 
themselves and constitute unreasonable re- 
straints on interstate commerce. It is not 
for the Court to decide whether a particular 
price fixing scheme is wise or unwise, 
healthy or destructive. Neither ruinous 
competition, competitive evils, nor good in- 
tentions or motives of the parties constitute 
any legal excuse for such agreement. Like- 
wise, proration agreements whereby the 
parties to the arrangement have agreed or 


Cited 1952 Trade Cases 
Newburgh Moire Co., Inc. v. Superior Moire Co., Inc. 


67,699 


conspired to allocate or prorate the market 
in ice and icing services among themselves 
are unlawful, if they relate to a commodity 
which itself flows in interstate commerce, 
or if the agreement necessarily and directly 
affects the free flow of interstate commerce. 


Conclusions of Law 


[Sherman Act Violated—Injunctive Relief | 


qi: 


The Court has jurisdiction of the subject 
matter hereof and of each of the defendants. 


2, 

The defendants have violated Section 1 
of the Sherman Act (15 USCA 1), and the 
Plaintiff is entitled to injunctive relief. 

A decree will be entered in accordance 
with the Findings of Fact and the Conclu- 
sions of Law herein. 


[67,302] Newburgh Moire Company, Inc. v. Superior Moire Co., Inc. 


In the United States District Court for the District of New Jersey. 


No. 626-51. Filed June 5, 1952. 


Civil Action 


Sherman Antitrust Act 


Practice and Procedure—Sherman Act as a Defense—Patent Infringement Suit— 
Dismissal of Complaint—A patent infringement complaint should be dismissed on the 
defendant’s motion if it appears as a matter of law that the patent privilege has been 
misused in violation of the antitrust laws or as a means of restraining competition. 


See the Sherman Act annotations, Vol. 1, J 1660. 


Patent Infringement Suit—Alleged Antitrust Violations as a Defense—Minimum Price 


Agreements with Licensors—Misuse of Patent Privilege.—A licensor of patents for pro- 
ducing moire pattern effects in fabrics, which licenses its patents under an agreement 
providing that the “licensor is entitled to fix the minimum prices which are to be charged 
by the licensee for the goods processed and sold under this agreement,” cannot maintain 
a patent infringement suit when three (two licensees and the licensor) of the five compa- 
. nies engaged in the processing of cloth for moire effect were committed to such fixed 
minimum prices. Although the prices were fixed for what constitutes a bare majority of 
the members of the industry, the practice is violative of the antitrust laws and is a misuse 
of the patent privilege. Therefore, the infringement action is dismissed. The licensor is 
still free to bring a suit for infringement. The dismissal will, however, force the licensor 
first to renegotiate the license agreements, excluding from them the minimum price 


clauses. 
See the Sherman Act annotations, Vol. 1, § 1270.351, 1270.501, 1660. 
For the plaintiff: Harry B. Rook®by Samuel J. Stoll. 


For the defendant: Harry Sommers. 
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Opinion 
[Infringement Action—Violation of Antitrust 
Laws Alleged as Defense] 


MopareLii, District Judge [Jn full text]: 
Plaintiff filed this action to enjoin alleged 
infringement by defendant of two (2) pat- 
ents for producing moire pattern effects in 
fabrics. The patents were issued in 1948 
and 1950 to plaintiff's assignor, August 
Holterhoff. In brief, the production of a 
moire pattern is effected by moistening the 
fabric in confined pattern areas, applying 
tension, drying the fabric while maintaining 
tension, folding the fabric double and apply- 
ing heat and pressure. Defendant at this 
juncture moves to dismiss the complaint on 
the ground that plaintiff has violated the 
antitrust laws and misused its patents in 
suit by entering into minimum price agree- 
ments with its licensees under the patent. 


[Should Infringement Suit Be Dismissed?] 


The first question which arises is: Should 
a patent infringement complaint be dismissed 
on defendant’s motion if it appears as a 
matter of law that the patents in suit have 
been misused in violation of the antitrust 
laws? 

In Morton Salt Co. v. Suppiger Co., 314 
U. S. 488 (1942), the patentee brought a 
suit for infringement of a machine used by 
the canning industry for depositing salt 
tablets into the contents of cans. The pat- 
entee leased its salt depositing machine with 
licenses for use on the condition that salt 
tablets required by its licensees be bought 
exclusively from patentee’s wholly owned 
subsidiary. The trial court granted defend- 
ant’s motion for summary judgment with- 
out passing on the issues of validity and 
infringement. The Supreme Court upheld 
the dismissal on the ground that patentee’s 
course of conduct was adverse to the public 
interest, disqualifying him to maintain the 
suit. The decision was based not upon 
whether the patentee had violated a specific 
antitrust law, but on the broader ground 
that “a court of equity will (not) lend its 
aid to protect the patent monopoly when 
respondent is using it as the effective means 
of restraining competition * * *.” (at page 
490). To the same effect was Mercoid 
Corporation v. Mid-Continent Investment Co. 
[1944-1945 Trape Cases § 57,201], 320 U. S. 
661 (1944), where the patentee endeavored 
by its license agreements to prevent the sale 
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or use of any unpatented electrical switch 
with its patented heating system unless 
manufactured by a specified third party. 
See also Sola Electric Co. v. Jefferson Co., 
317 U. S. 173 (1942), and Hartford-Empire 
Co. v. United States [1944-1945 TRADE CASES 
1 57,319], 323 U. S. 386 (1944), at page 415, 
where the court in passing refers to “* * * 
the doctrine that, so long as the patent 
owner is using his patent in violation of the 
antitrust (sic) laws, he cannot restrain in- 
fringement of it by others.” 


In conformity with these concepts, the 
Court of Appeals of this the Third Circuit 
remanded to the District Court for dis- 
missal the case of National Lockwasher Co. 
uv. George K. Garrett Co., 137 F. (2d) 255 
(1943). There the patentee had required its 
licensees to agree not to manufacture any 
other form of the patented article. Judge 
Smith of this District in Chiplets, Inc. v. 
June Dairy Products Co. [1950-1951 TRapE 
CasEs { 62,698], 89 F. Supp. 814 (1950), 
granted a motion of dismissal against a 
patentee that leased its machines to pro- 
ducers conditioned upon the exclusive use 
of the lessor’s machines and prohibiting the 
use of other machines whether patentable 
or unpatentable. The Chiplets case depended 
for authority on Mercoid Corporation v. Mid- 
Continent Investment Co., supra. The Su- 
preme Court there stated that a patent is a 
privilege conditioned by the public purpose, 
limited to the invention which it defines, and 


“When the patentee ties something else 
to his invention, he acts only by virtue of 
his right as the owner of property to 
make contracts concerning it and not 
otherwise. He then is subject to all the 
limitations upon that right which the 
general law imposes upon such contracts. 
The contract is not saved by anything in 
the patent laws because it relates to the 
invention.” (at page 666.) 


[Suit Subject to Dismissal Where Patent 
Used in Violation of Antitrust Laws] 


The above discussion of authority leads ° 
to an inescapable affirmative answer to the 
question of whether a patent infringement 
suit should be dismissed where it is shown 
that the patent privilege has been misused 
in violation of the antitrust laws or as a 
means of restraining competition. 


[Did Plaintiff Misuse the Patent Privilege?] 


e ery. : 
We turn now to the essential inquiry 
raised by the motion to dismiss: Did this 
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plaintiff misuse the patent privilege in re- 
straint of trade or in violation of the anti- 
trust laws? 


The parties to this suit do not manufac- 
ture the goods, they are processors. They 
receive goods from their accounts, subject 
them to the moire process for certain pat- 
tern effects, and return them to the cus- 
tomers. 


[Three Out of Five Companies Committed 
to Price Schedule] 


At the time of the hearing of this motion, 
there were four moire finishers in the coun- 
try, including the two parties before the 
court. Present information is that a fifth 
concern has entered the field and that as 
of this time, the five comprise the only 
companies employing the process in the 
country. 


Two of the five are licensed by the plain- 
tiff. It was admitted both by the deposition 
of the treasurer of plaintiff (deposition of 
Hans Holterhoff, pages 10 to 13) and by 
plaintiff's attorney in court that the New- 
burgh Moire Company, Inc., establishes a 
minimum price list to which its licensees 
must abide. In the words of the license 
agreement which was read into the record: 


“The licensor is entitled to fix the mini- 
mum prices which are to be charged by 
the licensee for the goods processed and 
sold under this agreement.” (Transcript 
of Hearing, page 3.) 


Licensees are also required to report their 
production volume to plaintiff for the alleged 
purpose of determining the amount of royal- 
ties due. 

Thus, of a total of five companies en- 
gaged in processing cloth for moire effect, 
three are committed to a fixed minimum 
price schedule. 


[Price Fixing Violates Sherman Act] 


The basic proposition is clear that price 
fixing is violative of the Sherman Antitrust 
Law, 15 U. S. C., Section 1, et seq. It is of 
no moment whether the price fixed is rea- 
sonable or unreasonable. United States v. 
Trenton Potteries, 273 U. S. 392 (1927); 
United States v. Socony-Vacuum Oil Co., 310 
U. S. 150 (1940); United States v. Univis 
Lens Co., 316 U. S. 241 (1942); and Sola 
Electric Co. v. Jefferson Co., supra. Do pat- 
ents serve to set the agreement without the 
scope of the Sherman Act? 
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[General Electric Case and Subsequent Cases} 


A case study must date from the rule 
set down by United States v. General Elec- 
tric Company, 272 U. S. 476 (1926), that a 
patentee may include a price limitation in 
its license agreement with a competitor. 
That rule was restricted in United States v. 
Line Material Co. [1948-1949 Trape Cases 
1 62,225], 333 U. S. 287 (1948), to prevent 
two or more patentees in the same field 
to combine through agreements amongst 
themselves and their licensees for control 
of sale prices. In short, cross licensing with 
price-fixing provisions was declared vio- 
lative of the Sherman Act. Four concurring 
justices expressed the opinion that the Gen- 
eral Electric case should be overruled. The 
opinion of the court, which in a curious 
split was voiced by Justice Reed with no 
other justice joining, construed the General 
Electric case as allowing the patentee to 
license only one competitor with a price 
restriction: 


“The patent statutes give an exclusive 
right to the patentee to make, use and 
vend and to assign any interest in this 
monopoly to others. The General Electric 
case construes that as giving a right to 
a patentee to license another to make and 
vend at a, fixed price.’ (At pagen3i2: 
Emphasis Supplied.) 

Came United States v. United States Gypsum 
[1948-1949 Trape Cases J 62,226], 333 U. S. 
364 (1948). The District Court had in that 
case dismissed the government’s complaint. 
The Supreme Court reversed and remanded 
on the ground that violation of the Sherman 
Act was clear. There as in the instant case, 
the patentee controlled the prices charged 
by its licensees. In that case, however, the 
combination comprised “all members” of 
the industry. In addition, the industry was 
“completely regimented, the production of 
competitive unpatented products suppressed, 
a class of distributors squeezed out, and 
prices on patented products stabilized.” (at 
page 400.) On remand, the District Court 
granted the government’s motion for sum- 
mary judgment and entered a decree. The 
government appealed to the Supreme Court 
in an effort to have the provisions of the 
decree enlarged. United States v. United 
States Gypsum Co. [1950-1951 TrapE Cases 
7 62,729], 340 U. S. 76 (1950). The Supreme 
Court emphasized that its former decision 
in the Gypsum case was based “squarely on 
the basis” that defendants constituted “al! 
former competitiors in an entire industry.” 
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(At page 84. Emphasis Supplied.) The 
situation sub judice was expressly reserved: 


“Tt was not necessary to reach the issue 
as to whether a mere plurality of licenses, 
each containing a price-fixing provision, 
violates the Sherman Act. It is not neces- 
sary now.” (At page 85.) 

The same question was in like manner re- 
served in Katzinger Co. v. Chicago Metallic 
Manufacturing Co. [1946-1947 TRADE CASES 
4 57,524], 329 U. S. 394 (1947), at page 398. 


[New Wrinkle Case] 


The extent of price control which a pat- 
entee may exercise over its licensees* was 
recently reexamined by the Supreme Court 
in United States v. New Wrinkle, Inc. [1952 
TRADE Cases § 67,214], 342 U. S. 371 (1952). 
There two competitors who had been en- 
gaged in litigation as to basic patent rights 
on wrinkle finish paints, varnishes, and 
enamels, assigned their patents to a newly 
organized corporation in exchange for stock 
in the new company, New Wrinkle, Inc. 
The patent-holding corporation proceeded 
to license manufacturers of the wrinkle 
finishes, obligating the licensees to adhere 
to a schedule of minimum prices, discounts, 
and selling terms established by the licensor. 
“Substantially all’ manufacturers of wrinkle 
finishes were tied to such license agree- 
ments, in number over two hundred. (See 
page 374.) The government brought suit 
against New Wrinkle, Inc., charging viola- 
tion of Section 4 of the Sherman Act. The 
District Court entered a motion of dismissal 
against the government. The Supreme Court 
reversed: 


“We see no material difference between 
the situation in Line Material and Gypsum 
and the case presented by the allegations 
of this complaint. An arrangement was 
made between patent holders to pool their 
patents and fix prices on the products for 
themselves and their licensees. The pur- 
pose and result plainly violate the Sher- 
man Act. The judgment below must be 
Reversed.” (At page 380.) 


It is pertinent that the opinion was with- 


out dissent; one justice did not take part in 
the consideration of the case. 


[New Wrinkle and Line Material Cases 
Compared | 
It is not clear to what extent the facts of 
the New Wrinkle case paralleled the Line 
Material case. In Line Material the patentees 
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pooled competitive, non-infringing patents. 
The Patent Office had awarded dominant 
claims to one patentee and subservient 
claims to the other, and “Only when both 
patents could be lawfully used by a single 
maker could the * * * patentees obtain 
the full benefit of the * * * inventions.” 
(At page 291.) In New Wrinkle, however, 
the assignors each claimed control of the 
dominant patents for wrinkle finish paints. 
Their contentions were never resolved. If 
the new wrinkle patents were infringing 
patents there would not be cross licensing 
of the Line Material type, yet the Supreme 
Court held that the licensing engaged in by 
New Wrinkle, Inc., violated the antitrust 
laws. It must be assumed that in net effect 
New Wrinkle was meant as an extension of 
the Gypsum case. Whereas, in the Gypsum 
case restrictive license agreements tying 
“all” manufacturers in an industry were de- 
clared to be violative of the Sherman Act, 
in the New Wrinkle case agreements tying 
only “substantially all” were declared illegal. 


[This Case One Step Beyond New 
Wrinkle Case] 


The facts of this case are one step beyond 
New Wrinkle. Here one holder of a patent 
licenses two competitors, incorporating a 
minimum price agreement, thus setting the 
prices for what constitutes a bare majority 
of the manufacturers in an industry. This 
practice has not been declared either legal 
or illegal since the General Electric case, but 
each prior step considered by the Supreme 
Court has served as a basis for further re- 
stricting the General Electric doctrine. 


In arriving at a decision, this court is 
governed by the premise that patent grants 
are strictly construed and the premise that 
when a patentee ties something else to his 
invention, he is subject to all the limitations 
upon that right which the general law im- 
poses upon such contracts. Mercoid case, 
supra. These premises serve as guide-posts 
which further strengthen my conviction that 
the developing law has reached that point 
at which the practice being engaged in by 
this plaintiff must be declared as violating 
the antitrust laws. 


I am of the opinion that the patent laws 
were never intended to empower the patentee 
to control the prices to be charged by its 
licensed competitors. Such a practice flies 
in the very face of the philosophy of the 
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antitrust laws and the system of free enter- 
prise which seeks to guarantee the right 
freely to enter an industry and freely to 
compete. 


[Dismissal of Cases Forces Plaintiff To 
Renegotiate License Agreements] 


A dismissal of the complaint in this case 
will not in one whit impair the protection 
intended by the patent grant. Plaintiff may 
still charge its licensees royalty fees for the 
use of the process. Plaintiff is still free, 
furthermore, to bring a suit for infringe- 
ments. The dismissal will, however, force 
plaintiff first to renegotiate the license 
agreements, excluding from them the mini- 
mum price clauses. As a practical result, 
the price which plaintiff and its licensees 
charge for moire processing will be deter- 
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mined by the competitive forces in the 
market place rather than predetermined at 
the design of the plaintiff. 

The first cause of action alleged in the 
complaint is hereby dismissed but without 
prejudice to renewal upon plaintiff's renego- 
tiating his license agreements, omitting 
those clauses incompatible with the anti- 
trust laws. The second cause of action which 
is based upon alleged trade mark infringe- 
ment still stands. 

There also remains for disposition defend- 
ant’s counter-claim under 28 U. S. C., Sec- 
tion 2201, for a declaration that plaintiff’s 
patent is invalid and for an accounting for 
damages and for breach of contract. 

An order may be submitted in conformity 
with the opinion herein expressed. 


[ 67,303] Shakespeare Company v. Lippman’s Tool Shop Sporting Goods Company. 


In the Supreme Court of the State of Michigan. 


27, 1952. 


October Term, 1951. Filed June 


Michigan Fair Trade Act and Sherman Antitrust Act 


State Fair Trade Act—Non-Signer Provision—Constitutionality as Applied to Non- 
Signer.—The dismissal of an action brought by a manufacturer of sporting goods to enjoin 
a retailer, which has not signed a fair-trade contract with the manufacturer, from selling 
its fair-trade goods at prices below those established by fair-trade contracts entered into 
in Michigan is affirmed on the ground that the Michigan Fair Trade Act is unconstitutional 
when applied to a non-signer of a fair-trade contract. The statute when applied to a 
non-signer bears no reasonable relation to public health, safety, morals or the general 
welfare; therefore, the Act cannot be sustained as a lawful exercise of the state’s police 
power. The fact that the restriction imposed by the Act relates to branded and trade- 
marked articles does not change the above rule. 


The manufacturer’s contention that the Sherman Antitrust Act is not applicable in the 
present case because the transactions were solely intrastate since the product was manu- 
factured and sold in Michigan is denied. The manufacturer’s price-fixing scheme, by 
means of fair-trade agreements, was national in scope and the success of the attempt at 
restraint on local sales was dependant upon success thereof as applied to national sales, 
and vice versa, so long as the manufacturer’s products are in fair and open competition with 
the products of others manufactured elsewhere than in Michigan. The restraint on local 
sales is a cog in the wheel imposing restraints on national sales. As such, it affects inter- 
state commerce and, accordingly, comes within the inhibition of the Sherman Act. 


See the Sherman Act annotations, Vol. 1,  1250.136; Resale Price Maintenance Com- 
mentary, Vol. 2, { 7128, 7132, 7306; State Laws annotations, Vol. 2, { 8404, 8404.01. 


For the plaintiff: Watson, Lott and Wunsch, Detroit, Mich. 
For the defendant: Schmier and Schmier (John Sklar, of counsel), Detroit, Mich. 


Affirming an order of the Circuit Court, Wayne County, Michigan, 1950-1951 Trade 
Cases {] 62,905. 


Before the Entire Bench. 
[Fair Trade Prices Established] 


DetruMe_rs, Justice [Jn full text]: Plain- 
tiff is a Michigan corporation, manufactur- 


ing in Michigan a line of fishing tackle 
and related equipment. Its products bear 
its trademark, brand or name. It adver- 
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tises and sells its products, both in 
Michigan and nationally, through ordinary dis- 
tributor, dealer and retail channels in fair 
and open competition with commodities of 
the same general class produced by others. 
Its products are sold and distributed in 
Michigan by about 500 dealers of whom 
over 400 have entered into written, so- 
called fair-trade agreements with plaintiff, 
pursuant to Pa. 1937, No. 50 (CL 1948, 
§ 445.151 [Stat. Ann. § 19.321 et seq.]), under 
and in accord with which it has established 
minimum prices on its products. Plaintiff 
has such contracts with dealers and has 
similarly fixed minimum prices in other 
states under comparable fair trade laws 
there in effect. 


[Seek To Enjoin Retailer] 


Defendant is a sporting goods retailer in 
Detroit. It has not entered into a fair trade 
agreement with plaintiff. It willfully and 
knowingly advertises, offers for sale and 
sells plaintiff's branded and trademarked ar- 
ticles at prices below the minimum fair 
trade prices known by it to have been fixed 
thereon by plaintiff. This course of con- 
duct plaintiff seeks to enjoin. 


[ Defense—N on-Signer, Unconstitutionality 
and Violation of Sherman Act] 


While admitting that it has made such 
sales, defendant claims that, because it is a 
nonsigner of a fair trade agreement, as ap- 
plied to the facts of this case, enforcement 
of the act against it would be violative of 
its rights under the equal protection and 
due process clauses of the federal and the 
due process clause of the state constitution 
and, further, that the transactions in ques- 
tion were in or affected interstate commerce 
and, for that reason, subject only to federal 
and not to state regulation, so that the 
attempted price fixing by plaintiff violated 
the Sherman antitrust law. Plaintiff ap- 
peals from an order dismissing its bill of 
complaint. 


The trial court, desiring, as it stated, to 
dispose of the case solely on what it terms 
“the broader grounds” of constitutionality 
under the provisions of the State Consti- 
tution, treated the transactions involved, for 
the purpose of the motion before it, as being 
exclusively in intrastate as distinguished 
from interstate commerce. Recognizing 
that the constitutionality of similar legisla- 
tion, as applied to signers and nonsigners of 
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fair trade agreements alike, had been upheld 
in most of the states considering the ques- 
tion, e. g., Bourjois Sales Corp. v. Dorfman, 
273 N. Y. 167 (7 N. E. (2d) 30; Max Fac- 
tor & Co. v. Kunsman, 5 Cal. (2d) 446 (55 
P. (2d) 177); Joseph Triner Corp. v. Me- 
Neil, 363 Ill. 559 (2 N. E. (2d) 929); Lilly 
& Co. v. Saunders, 216 N. C. 163 (4 S. E. 
(2d) 528; 125 A. L. R. 1308); Weco Products 
Co. v. Reed Drug Co., 225 Wis. 474 (274 
N. W. 426); Goldsmith v. Mead Johnson & 
Co., 176 Md. 682 (7 A. (2d) 176); Johnson 
& Johnson v. Wetssbard, 121 N. J. Eq. 585 
(191 A. 873); and by the United States 
Supreme Court in Old Dearborn Co. v. Sea- 
gram Corp., 299 U. S. 183 (57 S. Ct. 139; 
81 L. ed. 109), the trial court, even rei ee 
considered, as do we, that the better rea- 
soned view is that of the Florida Supreme 
Court in Liquor Store, Inc., et al. v. Continen- 
tal Distilling Corp, [1948-1949 Trape CASES 
{ 62,396], 40 So. (2d) 371, holding an act 
of that character unconstitutional. As ap- 
plied to nonsigners of fair trade agreements 
that is the only view consistent with our 
reasoning in People v. Victor, 287 Mich. 506. 
We there held a statute forbidding the giv- 
ing of a premium with the retail sale of gas- 
oline unconstitutional under Const. 1908, 
Art. 2, § 16, as constituting a deprivation of 
property without due process of law for the 
reason that the legislation was outside the 
scope of the police power of the state in- 
asmuch as it bore no reasonable relation to 
public morals, health, safety or the general 
welfare. Whether the statute prohibits, 
despite the absence of any contractual in- 
hibition, the giving of such premium with 


- a retail sale or prohibits the sale, by a non- 


signer, of an article below the price fixed 
by the manufacturer is of small moment. 
The principle involved and the effect aré 
the same. It is urged, however, that the 
instant case is distinguishable from the Vic- 
tor case in that it involves not alone the sale 
by defendant of an article owned by it, but 
as well “the wrongful appropriation of a 
person’s property, to wit, his good will and 
the recognized value of his trademarks and 
established brand names”. This is followed 
by the suggestion that laws prohibiting 
theft, larceny or conversion do bear a rela- 
tion to public morals and welfare and that, 
by the same taken, so does the act in ques- 
tion. But is plaintiff's good will, trademark 
or brand name wrongfully appropriated or 
stolen by defendant by means of its cut- 
rate retail sales? It may be that they are 
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adversely affected thereby as, indeed, they 
would be by a competitor’s placing a better 
product on the market for less. money. 
Does such adverse effect in and of itself 
constitute a violation of plaintiffs. rights 
or a wrongful appropriation of its good 
will? We think not. Trademarks and brand 
names, together with the good will attend- 
ant thereon, are protected in certain re- 
spects by act of Congress. 15 USCA, § 1051 
et seq. The function of a trademark is sim- 
ply to designate the goods as the product of 
a particular manufacturer or trader and to 
protect his good will against the sale of 
another’s product as his; to prevent con- 
fusion of the public regarding the origin 
of goods of competing vendors. It was for 
that purpose that the law created a protec- 
tive shield around trademarks, brand names 
and the good will connected therewith. See 
Kroll Bros. Co. v. Rolls-Royce, 126 F. 2d 495; 
Smith v. Dental Products Co., 140 F. 2d 140, 
certiorari denied 322 U. S. 743 (64 S. Ct. 
1146; 88 L. ed. 1576); Hanover Star Milling 
Co. v. Metcalf, 240 U. S. 403 (36 S. Ct. 357; 
60 L. ed. 713) ; United Drug Co. v. Theodore 
Rectanus Co., 248 U. S. 90 (39 S. Ct. 48; 63 
L. ed. 141). Defendants’ cut-rate sales have 
breached no such trademark rights of plain- 
tiff. Plaintiff’s trademark rights do not go 
as far as urged by it. Sunbeam Corp. v. 
Wentling, 192 F. 2d 7. They do not enable 
it to sell its cake and have it, too. 


[Act Must Be Within Police Power 
To Be Constitutional] 


In seeking to distinguish this from the 
Victor Case Mr. Justice Butzel emphasizes 
that the latter involved horizontal price 
fixing while here it is vertical. In the cases 
he cites and the many others on the subject 
the distinction between vertical and hori- 
zontal price fixing arrangements is made as 
bearing on the question of whether a monop- 
oly, trust or restraint of trade results and 
is pertinent to that question alone. The 
consideration of whether the price fixing 
be vertical, horizontal, or even diagonal, or 
whether the regulation relates to all of a 
certain type of commodity as in Victor, or 
only to a certain brand thereof as here, 
although relevant when the question of 
monopoly needs to be determined, is of no 
consequence in determining the point of 
difference between us, namely, whether the 
statute in question, as applied to nonsigners, 
bears any reasonable relation to public 
health, safety, morals or the general welfare. 
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Neither is any relevancy to the latter ques- 
tion to be found in the interesting contem- 
plation of whether the competition which 
most benefits the public is that between 
rival products or between retailers of the 
same product. If the act does not bear the 
mentioned relationship, then, as we held in 
Victor, it cannot be sustained as a lawful exer- 
cise of the state’s police power, impairment 
of defendant’s rights under the due process 
clause results from its enforcement, and it 
is our duty to deny such enforcement and 
brand the act for what it is, unconstitutional. 


[Victor Case Distinguished] 


Mr. Justice Butzel likewise distinguishes 
the Victor Case in that there the restriction 
was “automatic by legislative decree”, while 
here, he states, it results from “voluntary 
agreement between the manufacturer and 
dealer.” But defendant never entered into 
the agreement. As to it, the restriction is 
as “automatic by legislative decree” as in 
the Victor Case. The statement that the 
fair trade act merely affords legislative pro- 
tection to private contractual relations, true 
enough as relates to signers, overlooks the 
fact that the act ventures further, upon an 
uncharted sea of enforcement of contracts 
against those not party thereto. My brother 
suggests that defendant’s constitutional rights 
are not impaired by the statute because de- 
fendant is not obligated to buy or sell plain- 
tiff’s products if it does not desire to adhere 
to the minimum price fixed by plaintiff and 
enforced by statute. As much might have 
been said in the Victor Case in which the 
defendant was not obligated to engage in 
the business of buying and selling gasoline 
if he did not desire to comply with the 
restrictions of the statute. 


[The Controlling Question] 


Mr. Justice Butzel views the act as a valid 
exercise of the state’s police power because, 
as he says, it is aimed at “destructive price 
cutting’ and “the evils of a price war’. Can 
it be said that by the process of reducing 
prices either war, destruction or evil are 
visited upon the public health, safety, morals 
or the general welfare? (That is the con- 
trolling question.) Such is not the concept 
upon which America’s competitive economy 
was developed. It is further suggested by 
my brother that the act serves, by placing 
an artificial weight on the one, to equalize 
the uneven race between the small retailer 
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and the large. While the relationship be- 
tween that objective and the public health, 
safety, morals and the general welfare is 
hardly made to appear, there would be more 
force to the suggestion if my brother did 
not limit its application, as he must under 
above noted decisions, to branded and trade- 
marked goods. Is not the survival of the 
small retailer made as difficult by the large 
retailer’s cut-rate sales of bulk, unbranded 
and nontrademarked staples as by the like 
sale of branded and trademarked goods? 
The difference, if any, is scarcely such as to 
render the restriction on price cutting valid 
in the one instance and invalid in the other. 
The difference in effect upon the general 
welfare in the two cases is difficult to discern. 


[Business Not Affected With a Public 
Interest] 


Mr. Justice Butzel appears to concede that 
the business in question is not affected with 
a public interest and, clearly, it is not. See 
W olff Packing Co. v. Court of Industrial Rela- 
We, AVA 10), Sy BY (GS S.C (SOP 7 IL, Gel. 
1103); Williams, et al. v. Standard Oil Co., 
HES WU, Sy 23 (GS) S, Cie WS 8 WE; eh BW 
He does not question that, ordinarily, a 
person has the right to fix the price at which 
he sells his own property. That such is his 
right under the due process clause of the 
Federal Constitution, and that the power of 
a state legislature to restrict that right is 
limited to instances in which the business 
involved is affected with a public interest 
was held in Tyson & Bro. v. Banton, 273 
Us Ss 4k (YS, (Cy 4s Hil Ik, eal, Wil@)< 
Ribnik v. McBride, 277 U. S. 350 (48 S. Ct. 
545; 72 L. ed. 913); Williams v. Standard Oil 
Co., supra. The nub of Mr. Justice Butzel’s 
contention, however, is that, despite that 
general rule, the minimum price restriction 
imposed by statute against nonsigners is 
sustainable as relates to branded and 
trade-marked articles because it thereby 
protects the good will of the manufacturer; 
that this is a substantial property right 
which may be protected by legislative en- 
actment. Against what action may the state 
protect it? Against theft, slander, simula- 
tion and the like, no doubt. The relationship 
between state action in that field and public 
health, safety, morals and the general wel- 
fare is obvious and has long been recog- 
nized. The attribute of good will which 
constitutes the property right which the 
state may, in certain respects, protect, is not 
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the nebulous something calculated merely to 
inflate the owner’s ego or satisfy his pride, 
but, rather, its propensity for producing 
business or sales. May every injury thereto 
or adverse effect be prevented by statute? 
This appears to be Mr. Justice Butzel’s 
contention. The sales and business accruing 
to plaintiff by reason of its good will would 
undoubtedly be affected adversely by the 
manufacture and sale of a competitive prod- 
uct. Can it be contended successfully that a 
state statute prohibiting such competition 
and thus protecting plaintiff’s sales accruing 
from its good will would bear a reasonable 
relation to public health, safety, morals and 
the general welfare? Obviously the answer 
must be no. 


[Schwegmann Case Discussed] 


Price fixing agreements involving or af- 
fecting interstate commerce were illegal 
under the Sherman antitrust law (26 Stat. 
209) until certain exceptions were carved 
out under the amendment of section 1 there- 
of by the Miller-Tydings Act of 1937 (50 
Stat. 693; 15 USCA, $1). See Schwegmann 
Bros. v. Calvert Corp. [1950-1951 TRADE CASES 
1 62)823],. 341 4U S23847S Gt 7455395 
L. ed. 1035). In that case it was held that 
the Miller-Tydings exemption from the op- 
eration of the Sherman Act applies only to 
cases of signers of fair trade agreements, 
when permissible under local law, but does 
not extend to cases of nonsigners of such 
agreements; that, lacking, thus, the approval 
of Congress, the provision of the state stat- 
ute making the fixed minimum resale price 
binding on nonsigners is invalid as relates 
to interstate commerce. Plaintiff seeks to 
avoid the effect of that holding on the 
ground that the transactions here involved 
are solely in intrastate commerce because 
they represent the sale by defendant in Mich- 
igan of articles manufactured by plaintiff 
in Michigan. This overlooks the full reach 
of the Schwegmann decision. In that case 
plaintiff shipped, from out-state, and sold 
its product to wholesalers in Louisiana who 
resold it, in intrastate commerce, to retailers 
and the latter sold it, in intrastate commerce 
to retail customers. In denying plaintiff the 
right to restraint of such retail sales at cut- 
rate prices the court looked to the effect 
on interstate commerce of the restraints on 
the intrastate, retail sales and held the latter, 
accordingly, subject to the reach of the Sher- 
man act. Similarly, in Sunbeam Corp. v. Civil 
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Service Employees’ Co-op Ass'n [1950-1951 
TRADE CASES { 62,937], 192 F. 2d 572, plain- 
tiff contended that, because defendant con- 
ducted only a local business, its retail sales 
were all in intrastate commerce subject to 
the state fair trade law and beyond the reach 
of the Sherman Act. There, as in the 
Schwegmann Case, the goods originally came 
from without the state but came to rest in 
the hands of the wholesalers to whom plain- 
tiff had sold, were resold by them in intra- 
state commerce to retailers and by the latter 
in intrastate commerce to retail customers. 
The court held that under the Schwegmann 
decision the local retail sales so affected 
interstate commerce as to come within the 
federal purview, saying: 


“Tt is the interstate character of Sun- 
beam’s commerce that is crucial and gov- 
erning for it is Sunbeam’s price fixing 
scheme which constitutes a trade restraint. 
This is the plan Sunbeam seeks to make 
nation-wide by enforcing the non-signer 
provisions of local law in each of the 
states where a fair trade act has been 
established. This marketing plan is quite 
similar to the one struck down by the 
Supreme Court in Dr. Miles Medical Co. v. 
Park & Sons Co., 1911, 220 U. S. 373, 31 
S. Ct. 376, 55 L. Ed. 502, where the pressure 
was applied against local stores making 
local sales.” 


[Business Affects Interstate Commerce] 


To the same effect is Lambert Pharmacal 
Co. v. Roberts Bros. [1950-1951 TRrapE CASES 
62 0o 7 — Or —— (235) Ps 2d) 258). In that 
case the court said: 


“And it is enough to bring the trans- 
actions complained of within the scope of 
the Sherman Act that they substantially 
affect interstate commerce. * * * 

“Nor does the fact that price-fixing or 
price maintenance applies only to intra- 
state retail sales remove the conduct from 
the reach of the statute if such conduct 
be ‘an inseparable element of a larger 
program dependent for its success upon 
activity which affects commerce between 
the states.’ United States v. Frankfort Dis- 
tilleries, Inc., supra [1944-1945 Trape CaAsEs 
Toss o24aU. Swat pagzerZo7 .O5es) Ct 
at page 663.” 

In the instant case plaintiff has placed in 
operation a price fixing scheme, national in 
scope, of which the Michigan phase is but 
a part. Success of the attempt at restraint 
on local sales is dependent upon success 
thereof as applied to national sales, and vice 
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versa, so long as plaintiff’s products are in 
fair and open competition with the products 
of others manufactured elsewhere than in 
Michigan. The restraint on local retail sales 
is a cog in the wheel imposing restraints 
on national sales. As such it affects inter- 
state commerce and, accordingly, comes 
within the inhibition of the Sherman Act. 
See 61 Yale Law Journal, 381, 396-7-8, and 
46 Illinois Law Review, 349, 380-1-2. 


Affirmed, with costs to defendant. 


[Dissenting in Part] 


ButzeL, Justice: The facts as far as de- 
veloped by the pleadings and without a 
hearing have been presented by Mr. Justice 
Dethmers. The sole question decided by 
the trial court is whether a Michigan manu- 
facturer may invoke the Michigan fair trade 
law as to sales of its products by a non- 
signing retailer. I dissent from his hold- 
ing in so far as it holds that the Michigan 
fair trade act is invalid as to non-signers 
of fair trade agreements in intrastate 
commerce, 


[Only Florida Held Fair Trade Act 
Unconstitutional | 


The legislatures looking after the general 
welfare have adopted laws in the various 
States approving “fair trading” and the 
courts have almost uniformly held them 
constitutional. Mr. Justice Dethmers has 
cited the decisions of the highest courts in 
seven States and the United States Supreme 
Court to that effect. There should also be 
added the following decisions: Fisher, Inc. 
v. Canfield, Colo. Dist. Ct. for City and 
County of Denver, No. A. 22837, Div. 2; Broff 
v. Silver Liquor Stores, Inc., 5 Conn. Sup. 288; 
Auto Rental v. Lee, 35 Haw. 77; Pepsodent Co. 
v, Krauss Co., 200 La. 959; W. A. Sheaffer 
Pen Co. v. Barrett, 209 Miss. 1; Rayess v. 
Lane Drug Co., 138 Oh. St. 401; Borden Co. v. 
Schreder, 182 Ore. 34; Welch Grape Juice v. 
Trankford Grocery Co., 36 Pa. Dist. and Co. 
653; Miles Laboratories v. Seignious, 30 F. 
Supp. 549 (applying South Carolina law) ; 
Miles Laboratories v. Owl Drug Co., 67 S. D. 
523; Frankfort Distillers Corp. v. Liberto, 190 
Tenn. 478; Sears v. Thrift Stores of Olympia, 
10 Wash. 2d 372. Thus in a total of 20 
State or Federal and Territorial courts, the 
non-signer provision has been upheld, and 
in but one jurisdiction—Florida—has it been 
declared unconstitutional. In the other 27 
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States in which fair trade laws are now in 
existence, they seem to have been applied 
without discussion of their constitutionality. 
For example, see Jowa Pharmaceutical Associ- 
ation v. Mays Drug Stores, Inc., 229 Ia. 554. 


Examining the one dissent in the field, 
the Florida decision in Liquor Store, Inc. v. 
Continental Distilling Corp. [1948-1949 TRADE 
Cases { 62,396], Fla., 40 So. 2d 371, we find 
that the controlling reason for the court’s 
determination was its re-examination of the 
economic soundness of fair trade pricing in 
the light of changed economic conditions. 
The Florida holding was rejected in two 
later decisions, which, incidentally, were 
rendered at a time of similar economic con- 
ditions. The Mississippi and Tennessee 
courts, while noting the Florida dissent, 
aligned themselves with the majority au- 
thority on the issue and refused to re- 
examine the position of Old Dearborn Dis- 
tributing Company v. Seagram-Distillers Corp., 
Z99TUs Sel 835(S/eS5 Ctl Soe Sie le de O9) 
106 A. L. R. 1476), and the leading State 
cases subsequent thereto. 


Our own determination must, of course, 
be made after an examination of our own 
Constitution and governing law. However, 
believing as we do that the decisions of our 
sister States on identical issues, particularly 
when rendered in such overwhelming num- 
bers, and the decision of the Supreme Court 
of the United States, should not be lightly 
disregarded, we should be inclined to rest 
our decision on the weight of authority 
alone if there were not reasons just as com- 
pelling for our ruling. 


[Every Act Presumed Constitutional ] 


There is a presumption of constitution- 
ality of every act of the Michigan legisla- 
ture that entitles it to the highest respect 
by this court. It is not our province to 
repeal a law which is constitutionally sound 
although it represents a change in the eco- 
nomic public policy of the State of which 
certain of us may or may not approve. The 
only question is whether the restrictions of 
the statute have a reasonable relation to a 
proper purpose, in this case, the general 
welfare. 


In People v. Victor, 287 Mich. 506, we laid 
down the test of reasonability of an eco- 
nomic regulation (syllabus): 


“The right to engage in any business 
not harmful to the public is guaranteed 
by the Constitution. 


{| 67,303 


Court Decisions 
Shakespeare Co. v. Lippman’s Tool Shop Sporting Goods Co. 


Number 244 (Ex. Ed.)—116 
7-11-52 


“A business practice which has no detri- 
mental effects to the public health, morals, 
safety and general welfare may not be 
prohibited by the legislature without re- 
sulting in a deprivation of property and 
liberty without due process of law. 

“The constitutional right to engage in 
business is subject to such regulation as 
may be necessary to the public welfare, 
health, morals and safety.” 


[Victor Case Not Controlling] 


Justice Dethmers relies heavily on People 
v. Victor as authority that the instant legis- 
ation, attempting to regulate price, and 
bearing no reasonable relation to public 
health, morals, safety or the general wel- 
fare is not a legitimate exercise of the police 
power and violates the due process clause 
of our Constitution. The result of People 
v. Victor, however, is not controlling here. 


[Distinction Permits Constitutional 
Construction] 


At the outset, I emphasize that we are 
here concerned with vertical restrictions as 
to prices imposed by the manufacturer, not 
with horizontal agreements between retailers 
to regulate prices in intrastate commerce. 
Enforcement of the statute in the Victor 
case which forbade the giving of a pre- 
mium with the retail sale of gasoline, if we 
assume its result to be minimum price fix- 
ing (the court treated it as the forbidding 
of an unfair trade practice) would have 
had the effect of enforcing a horizontal 
price-fixing agreement between retailers of 
gasoline and without the consideration of 
the interests of the manufacturer. It is on 
this distinction that many courts have up- 
held fair trade laws against constitutional 
objections going to the scope of the police 
power. See Joseph Triner Corp. v. McNeil, 
363 Ill. 559 (104 A. L. R. 1435); Pepsodent 
Co. v. Krauss, supra; WA. Sheaffer Pen Co. 
v. Barrett, supra; Ely Lilly Co. v. Saunders, 
ZO NE CaloseGiZ55Ar es R20 1308)) pescansacn 
Thrift Stores of Olympia, supra, for instances 
where this distinction was made. 

People v. Victor concerned the regulation 
of all of a certain type of commodity: the 
fair trade acts apply only to those commodi- 
ties in “fair and open competition” with 
other commodities of the same general class 
and do not serve to stifle the most desirable 
competition, that between different brands 
of the same commodity. Manufacturer’s 
price fixing under the authority of the fair 
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trade act concerns only all of one brand or 
trademarked commodity; not all of the com- 
modity itself whatever its origin. Price 
fixing is allowed for those commodities 
which are in fair and open competition with 
those produced by others. See dissent of 
Mr. Justice Holmes in Dr. Miles Medical 
Co. v. John D. Park & Sons Company, 220 
WetSed/5 (slSe Ct, 376;.55) 1. ed. 502)i for 
an early statement of the view that it is 
an economic fallacy to assume that the com- 
petition which benefits the public is between 
retailers of the same product; it is between 
rival articles, a competition in excellence. 
See also discussion in Ely Lilly Co. v. Saun- 
ders, supra. 


Unlike the controls struck down in the 
Victor case, control of minimum price under 
the fair trade laws is not automatic by 
legislative decree but comes about as a re- 
sult of voluntary agreement between the 
manufacturer and dealer which is then en- 
forced against a non-signer with notice as 
a means of protecting the value of the man- 
ufacturer’s trademark or brand. The non- 
signer is neither obligated to buy or sell 
the manufacturer’s products if he does not 
wish to adhere to such voluntarily estab- 
lished prices. For this reason, many courts 
have held that the result of the fair trade 
act is merely the legislative protection of a 
private contractual relation. See Old Dear- 
born Distribution Co. v. Seagram-Distillers 
Corp., supra; Max Factor & Co. v. Kunsman, 
5 Cal. 2d 784; Pepsodent Co. v. Krauss Co., 
supra; Frankfort Distillers Corp. v. Liberto, 
supra; and Weco Products v. Reed Drug Co., 
225 Wis. 474. 


In the Victor case we emphasized that there 
was no showing that the blanket prohibi- 
tion of the practice of giving premiums 
would tend to alleviate destructive price 
cutting; indeed, the court implied that a 
statute directly aimed at the evils of a 
gasoline price war might be constitutional. 
Here, there is a considerable body of opin- 
ion to indicate that the use of brand name 
products for “loss leaders” and destructive 
price-cutting is an evil which may validly 
be regulated by the manufacturer with the 
aid of the State through the fair trade laws. 


[Basis of Fair Trade Regulation] 


The bases of the fair trade regula- 
tions under the police power are two: 
(1) Right of the plaintiff-manufacturer to 
be free from injury to the good will of his 
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business as a result of price cutting on 
distinctive goods; (2) Right of the plaintiff 
to protect one retailer from the price- 
cutting tactics of another with regard to 
such product, as a means of promoting that 
good will. 


[Protection of Good Will Is a Legitimate 
Object of the Fair Trade Act] 


The Michigan fair trade law was passed, 
like those in the vast majority of States, 
to protect the manufacturer in the sale of 
his individual product, when identified by 
some kind of distinctive markings on the 
product or package delivered to the con- 
sumer. The protection of the good will of 
the manufacturer is a legitimate object of 
the fair trade act. It is not an agreement 
between retailers to fix a price. It protects 
the manufacturer who seeks to maintain the 
excellence of his product. The public is 
not obliged to buy it; it may purchase com- 
petitive products. It prevents price wars 
in a particular product which are harmful 
or disastrous to the manufacturer’s busi- 
ness. It also protects the small retailer, 
who must meet the competition of the 
larger store dealing in general merchandise 
and which is able to cut prices below cost 
of fair trades merchandise or sell it at a 
minimum or no profit, and thus attract 
trade, possibly permanently, for the pur- 
chase of other articles. The use of what 
are commonly known as “loss leaders” thus 
may become ruinous to the small retailer. 
It necessarily will have a harmful effect on 
the manufacturer who is trying to protect 
his business. 


[Property Rights Exist] 


Mr. Justice Dethmers argues that plain- 
tiff’s trade-mark rights were not breached 
by defendant’s cut-rate sales. It is true 
that a cut-rate sale does not represent the 
theft or appropriation of a trademark in 
itself, but it represents an injury to the 
goodwill attached thereto which might be 
as serious to the manufacturer. There ex- 
ists, therefore, a substantial property right 
which may be protected by the legislative 
enactment. The United States Supreme 
Court expressed itself on the subject in the 
Old Dearborn case, supra, as follows: 


“Nor is paragraph 2 so arbitrary, un- 
fair or wanting in reason as to result 
in a denial of due process. We are here 
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dealing not with the commodity alone, 
but with a commodity plus the brand or 
trade-mark which it bears as evidence 
of its origin and of the quality of the 
commodity for which the brand or trade- 
mark stands. Appellants own the com- 
modity; they do not own the mark or 
good will that the mark symbolizes. The 
good will is property in a very real sense, 
injury to which, like injury to any other 
species of property, is a proper subject 
for legislation. Good will is a valuable 
contributing aid to business—sometimes 
the most valuable contributing asset of 
the producer or distributor of commodities. 
And distinctive trade-marks, labels and 
brands, are legitimate aids to the creation 
or enlargement of such good will. It is 
well settled that the proprietor of the 
good will ‘is entitled to protection as 
against one who attempts to deprive him 
of the benefits resulting from the same, 
without his consent and authority.’ Mc- 
Lean v. Fleming, 96 U. S. 245, 252, 24 L. 
ed. 828, 831. ‘Courts afford redress or 
relief on the ground that a party has a 
valuable interest in the good will of his 
trade or business, and in the trade-marks 
adopted to maintain and extend it.’ Han- 
over Star Mill Co. v. Metcalf, 240 U. S. 
ADS S412, 260 neds /130 7117.36) Sa Ct 3574 
The ownership of the good will, we re- 
peat, remains unchanged, notwithstanding 
the commodity had been parted with. 
Sec. 2 of the act does not prevent a pur- 
chaser of the commodity bearing the 
mark from selling the commodity alone 
at any price he pleases. It interferes only 
when he sells with the aid of the good 
will of the vendor; and it interferes then 
only to piotect that good will against 
injury. It proceeds upon the theory that 
the sale of identified goods at less than 
the price fixed by the owner of the mark 
or brand is an assault upon the good 
will, and constitutes what the statutes 
denominated ‘unfair competition.’ See 
Liberty Warehouse Co. v. Burley Tobacco 
Growers’ Marketing Asso., 276 U. S. 71, 
91, 92, 96, 97, 72 L. ed. 473, 480-483, 
AS Sa Ets 20ile 


[Regulation Proper for Public Welfare] 


See, to similar effect: Max Factor v. 
Kunsman, supra; Eli Lilly Co. v. Saunders, 
supra; Sears v. Thrift Stores of Olympia, 
supra. I conclude that this legislation aids 
the manufacturer in the protection of a 
valuable property and contractual right and, 
therefore, unlike the legislation we struck 
down in the Victor case, such regulation is 
proper for the public welfare. 
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[Deny Fair Trade Law Discriminatory] 


Defendant argues that the Michigan fair 
trade law constitutes a discriminatory pro- 
tection of only one class of commodities 
against price cutting; that it is merely an 
attempt to fix prices for the private benefit 
of one class as against others. Does the 
protection of branded, trade-marked, or other- 
wise distinctive merchandise against price 
cutting amount to an unconstitutional clas- 
sification? In ordinary pursuits unaffected 
with a public interest, a classification which 
confers upon one category of businessmen 
special privileges is discriminatory and in- 
valid as class legislation. See People ex rel. 
Valentine v. Berrien Circuit Judge, 124 Mich. 
664; People ex rel. Attorney General v. Sperry 
& Hutchinson Co., 197 Mich. 532; Peninsular 
Stove Co. v. Burton 220 Mich. 284; and Levy 
v. City of Pontiac, 331 Mich. 100. Such, how- 
ever, is not the present case. 


[ Trade-Marked and Branded Goods in 
Distinct Class] 


There are several decisions from other 
jurisdictions applying similar constitutional 
provisions to fair trade laws. In Old Dear- 
born v. Seagram, supra, it was held that such 
classification was not invalid, for, in fact, 
trade-marked and branded goods are in a 
class by themselves. In Max Factor vw, 
Kunsman, supra; Joseph Triner v. McNeil, 
supra; Ely Lilly Co. v. Saunders, supra; and 
Miles Laboratories v. Owl Drug, supra, this 
objection was also held to be unfounded. 
The Illinois court stated in the Joseph 
Triner case: 


“(The classification is) based on a real 
and substantial difference having a ra- 
tional relation to the subject of the par- 
ticular legislation.” 


There is no problem under the equal pro- 
tection clause. Other courts, and numerous 
ones, merely followed the rule of the Old 
Dearborn case without further discussion of 
the issue. The Florida court was the sole 
dissenting voice when it held that trade- 
marked goods were being given special pro- 
tection unconstitutional in nature. 


[Property Right in Identifiable Goods] 


I am in accord with the holding of the 
Old Dearborn case and those following it. 
The manufacturer possesses a property right 
in identifiable goods which does not exist 
in non-identifiable goods and this may 
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properly be made the basis of regulation 
protecting one class and not the other. 


[Not an Unlawful Delegation of Power] 


Defendant argues that the fair trade law 
represents an unlawful delegation of price- 
fixing power to private persons. That legis- 
lative power may not be delegated in Michi- 
gan was settled by G. F. Redmond & Co. vw. 
Michigan Securities Commission, 222 Mich. 1; 
Chemical Bank & Trust Co. v. County of 
Oakland, 264 Mich. 673; and Argo Oil Cor- 
poration v. Atwood, 274 Mich. 47. However, 
we do not have here an instance of such 
unlawful delegation. 


I find unfounded defendant’s argument that 


“Except for the Florida court, supra, 
little consideration is given in the deci- 
sions to the fact that the effect of the act 
is to delegate price fixing power to indi- 
vidual manufacturers or suppliers without 
any standards or criteria controlling the 
exercise of such powers.” 


In Old Dearborn v. Seagram, supra, it was 
stated that no unlawful delegation of power 
existed as only sales by the manufacturer 
made subsequent to the establishment of 
the fair trading system could be subject to 
its provisions. and that no retailer therefore 
needed to be bound by it unless he so 
desired. Similar contentions were rejected 
in Goldsmith v. Mead Johnson, 176 Md. 682; 
W. A. Sheaffer Pen Co. v. Barrett, supra; 
Johnson & Johnson v. Weissbard, 121 NJ 
Eq. 585; Bourjois Sales Corp. v. Dorfman, 
supra; Weco Products Co. v. Reed Drug Co, 
supra; Joseph Triner Corp. v. McNeil, supra; 
and Eli Lilly Co. v. Saunders, supra. Florida 
was again the only dissenter when it held 
that there was no review of the act of price 
fixing and it was, therefore, an illegal 
delegation. 

The standards governing the delegation 
of power are inherent in the act itself. The 
manufacturer’s prices are controlled by com- 
petition or the act is not brought into play. 
Fair trading of articles is permissible only 
when there exists “free and open competi- 
tion.” We have here a grant of power over 
the conduct of others growing out of a 
basic property right, and then and only 
then may it be exercised. I am, therefore, 
in accord with majority authority that there 
has been no unlawful delegation of price- 
fixing power. 

It has been said that freedom of contract 
of the retailer is violated by the non-signer 
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provision of the act. But no retailer is 
obliged to buy any identifiable commodity 
and upon doing so with knowledge he should 
be held to have accepted the consequence. 
He is only punished if he advertises at be- 
low fair trade prices wilfully and knowingly. 
He is privileged to sell if the commodity 
is not identified with its trademark or brand 
name on the commodity or the package or 
wrapper. See Old Dearborn v. Seagram, 
supra; W. A. Sheaffer Pen Co. v. Barrett, 
supra; Johnson & Johnson v. Weissbard, supra; 
and Sears v. Thrift Stores of Olympia, supra, 
for further discussion. 


Defendant has other objections going to 
the validity of this legislation as an exercise 
of police power under the due process 
clause. It contends that the legislative 
labeling of simple price reduction as “un- 
fair competition” is not binding on the 
court. This might well be true if there 
were shown as “simple” price reduction 
with no other circumstances; but price re- 
duction under circumstances which tend to 
injure a property right of the manufacturer 
may properly be a subject of regulation. 
For the same reason, the issuance of an 
injunction under these circumstances may 
be made mandatory by legislative fiat with- 
out a violation of the due process clause 
if the legislature feels such to be desirable. 


[Act Is Valid Exercise of Pohce Power] 


I have carefully examined all of defend- 
ant’s arguments going to the constitution- 
ality of the statute herein and have rejected 
them for the reasons stated above or set 
forth in other leading cases I have cited on 
identical issues, which it would be useless 
to further review. Our conclusion then 
should be that this act is a valid exercise 
of the police power of this State as applied 
to wholly intrastate transactions; that it is 
wholly constitutional and is propetly en- 
forceable by a court of equity in cases com- 
ing within its purview. I am, therefore, in 
total disagreement with the decision of the 
trial court which was based on the con- 
stitutionality of the fair trade act under the 
Constitution of the State of Michigan. 

The question of the validity of the appli- 
cation of the fair trade act under the laws 
of the United States was first raised in 
the briefs of both parties in the instant case, 
and I am in accord with the opinion of Mr. 
Justice Dethmers to the extent that it holds 
that the act cannot be enforced against non- 
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signers of fair trade agreements concerning 
articles sold in interstate commerce. This 
was the holding of the majority of the 
United States Supreme Court in Schweg- 
mann Bros. v. Calvert Corp. [1950-1951 TRADE 
(Css, (OZR, Sub w, SG. ake (il SS, Cit 
745) JOS Ad Read lO. Osun are dam OSoye 
Additional cases cited by Mr. Justice 
Dethmers would indicate that all of plain- 
tiff’s goods sold in a nation wide distribution 
program are to be construed as goods sold 
in interstate commerce even though the 
actual sale was an intrastate one, and thus 
that the Schwegmann decision applies to 
plaintiff's goods sold in Michigan, since 
plaintiff sold in interstate as well as intra- 
state commerce, as well as to those sold 
out of the State. A very recent case decided 
by an intermediate appellate court in Cali- 
fornia is to a like effect. Cal-Dak Co. v. 
Sav-On Drugs, Inc., 110 CA 2d 204. 
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forcement of fair trade agreements against 
non-signers in interstate commerce, and 
restore the situation which existed before 
the Schwegmann decision, making fair trade 
laws of a State effective also as to fair trade 
articles of interstate commerce sold within 
the State. If such a law is passed the 
Michigan fair trade law, if upheld under 
the State Constitution, would be effective in 
both intrastate and interstate commerce. 
The decision as to its validity under the 
Michigan Constitution is, therefore, im- 
portant, and it can be only assailed at the 
present time on the ground that it offends 
the present Federal law as set forth in the 
Schwegmann case. 


For the reasons above stated, I concur in the 
result reached by Mr. Justice DETHMERS. 


Mr. Justice Nem E. Rei concurred with 
Mr. Justice BUTZEL. 


Federal] 


There is legislation pending in the United 
States Congress which would legalize en- 


[Pending Legislation 


[ 67,304] Metropolitan Theatre Company v. Warner Bros. Pictures, Inc., et al. 


In the United States District Court for the Southern District of New York. Civil 
No. 70-299. Filed June 25, 1952. 


Robinson-Patman Price Discrimination Act and Sherman Antitrust Act 


Practice and Procedure—Suit for Civil Damages and Injunctive Relief—Complaint— 
General Requirements.—A complaint brought by a motion picture exhibitor which alleges 
that that motion picture distributors and exhibitors conspired to violate the antitrust laws 
and which seeks treble damages and injunctive relief is stricken with leave to the exhibitor 
to file an amended pleading which contains simple, concise and distinct averments, and 
conforms to Rule 8 of the Federal Rules of Civil Procedure. The complaint, which was 
printed in a fifty-five page booklet, was found to contain allegations which were prolix, 
verbose and redundant. Also, the complaint set forth an extensive amount of evidence 
and contained many conclusory allegations. The amended complaint should avoid charac- 
terizations, lectures, dissertations, unnecessary evidence, and flights of literary fancy. 


See the Sherman Act annotations, Vol. 1, f 1640.121; Robinson-Patman Act annota- 
tions, Vol. 1, { 2212.750, 2212.770, 2219. 


For the plaintiff: William Gold (J. Robert Ellner of counsel), New York, N. Y. 


For the defendants: Meyer H. Lavenstein for Republic Pictures Corp.; Robert W. 
Perkins for Warner Bros. Pictures, Inc.; Adolph Schimel for Universal Pictures (Cox 
Inc.; Phillips, Nizer, Benjamin and Krim for United Artists Corp.; J. Miller Walker for 
RKO Radio Pictures, Inc. and Radio-Keith-Orpheum Corp.; Schwartz and Froehlich for 
Columbia Pictures Corp.; J. Robert Rubin for Loew’s Incorporated and Loew’s Theatre 
and Realty Corp.; O’Brien, Driscoll and Raftery for RKO Rhode Island Corp., and Louis 
Phillips for Austin C. Keough, Barney Balaban, Adolph Zukor, Alfred W. Schwalberg 
Edward K. O’Shea, and Hugh Owen; all of New York, N. Y. 
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Opinion 
[Move To Strike Antitrust Complaint] 


KAUFMAN, District Judge [Jn full text ex- 
cept for footnotes]: In an action brought to 
recover treble damages and for injunctive 
relief by reason of an alleged conspiracy to 
violate the federal antitrust laws, certain 
defendants move to strike specified para- 
graphs of the complaint pursuant to Rule 
12(f) of the Federal Rules of Civil Proce- 
dure. 


During oral argument the moving defend- 
ants raised the additional question as to 
whether or not the complaint in its entirety 
violates the provisions of Rule 8 of the Fed- 
eral Rules of Civil Procedure. 


Plaintiff is an independent exhibitor of 
motion picture films and operates a theatre 
in Providence, Rhode Island. There are 42 
defendants, consisting of (a) corporations 
described as “distributors” of motion pic- 
ture films, (b) corporations described as 
“exhibitors” of motion picture films, each 
of which is alleged to be “affiliated” with a 
defendant distributor corporation, and (c) 
individual defendants who are alleged to 
be officers, directors, managing agents or 
authorized representatives of certain corpo- 
rate defendants. 


[Complaint a Fifty-Five Page Booklet] 


The complaint consists of 97 paragraphs 
and is printed in a 55-page booklet. It is 
divided into seven parts, each of which 
bears a separate title, and most of which 
are separated into subdivisions. 


The first 48 paragraphs of the complaint 
are devoted, in the main, to a minute par- 
ticularization of each of the parties, and a 
description of the history and general char- 
acteristics of the motion picture industry. 
The next three paragraphs of the complaint 
charge a conspiracy by defendants to vio- 
late Sections 1 and 2 of the Sherman Act, 
pursuant to which fourteen specific viola- 
tions are alleged to have been committed, 
all of which are pleaded in detail. In addi- 
tion, certain defendants, none of whom is 
specifically named, are alleged to have aided 
in effectuating the alleged conspiracy by 
entering into “common plans or schemes” 
to restrict or eliminate the competition of 
independent exhibitors. The next paragraph 
of the complaint alleges the violation by 
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defendants of Sections 1 and 3 of the Robin- 
son-Patman Act in fourteen distinct re- 
spects. The next 27 paragraphs, which 
cover some seventeen printed pages, are a 
subdivision of part V of the complaint and 
bear the title “Application of Defendants’ 
Aforesaid Violations of Sections 1 and 2 of 
the Sherman Act and of Sections 1 and 3 
of the Robinson-Patman Act to Plaintiff, 
and Its Business”. The subdivision is fur- 
ther separated into four subdivisions, one of 
which is further split into three sub-sub- 
subdivisions. The balance of the complaint 
consists of what may be termed a “Summa- 
tion”; and concludes wtih a detailed par- 
ticularization of the injunctive relief and 
monetary damages which plaintiff seeks to 
obtain in this action. 


Although the problems which are en- 
countered in cases of this nature are not 
new, the increased volume of private and 
governmental litigation in the field has 
magnified their acuteness to an alarming 
extent. The prospective consumption of 
time and energy and the increased possi- 
bility of error are but a few of the conse- 
quences which arise therefrom. 


[Judicial Conference Report] 


Some of these problems have recently 
been reviewed by a committee of judges 
and their report has been adopted by the 
Judicial Conference of the United States.* 


At the outset, the report points out 
(oe AYE 


“Tt is not practical to proceed in these 
cases as in a lawsuit of ordinary complex- 
ity and bulk; that is, to let the parties 
exhaust the cross fire of pleading, to con- 
duct open-court pre-trial hearings, or to 
let counsel try the case as they please. 
The potential range of issues, evidence and 
argument is so great, and the necessities of 
adversary representation so compelling, that 
the activities of counsel will result in rec- 
ords of fantastic size and complexity 
unless the trial judge exercises rigid con- 
trol from the time the complaint is filed.” 
(Italics supplied.) 


[Allegations Are Prolix, Verbose, and 
Redundant | 


It is with this background in mind that 
the instant complaint has been examined. 
Such a study demonstrates that its allega- 
tions are prolix, verbose and redundant, that 


4“Procedure in Antitrust and Other Pro- 
tracted Cases,’’ September 26, 1951. 
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it sets forth an extensive amount of evi- 
dence, and contains many conclusory allega- 
tions. In fairness to plaintiff, however, it 
should be stated that it is not the first of- 
fender: the complaint here is quite typical 
of those which are currently being filed in 
actions of this nature. The question pre- 
sented is whether or not that practice should 
be continued, in view of the specific provi- 
sions of Rule 8 of the Federal Rules of 
Civil Procedure and the serious consequences 
which ordinarily flow from procedural prob- 
lems which arise in cases of this nature. 
Subdivision (a) of Rule 8 provides that 


“A pleading ())ivamshortwand 
plain statement of the grounds upon which 
the court’s jurisdiction depends . . . (2) 
a short and plain statement of the claim 
showing that the pleader is entitled to 
relief, and (3) a demand for judgment 
for the relief to which he deems himself 
entitled.” 


And subdivision (e) of Rule 8 provides that 
“Each averment of a pleading shall be 
simple, concise, and direct.” 
[Complaint Stricken] 


The instant complaint is a gross violation 
of Rule 8. It will, therefore, be stricken, 
with leave to plaintiff to file an amended 
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pleading which contains simple, concise 
and distinct averments, and conforms with 
Rule 8. The amended complaint should 
avoid characterizations, lectures, disserta- 
tions, unnecessary evidence and flights of 
literary fancy, all of which permeate the 
complaint as it now stands. Defendants 
shall file their answers or move with re- 
spect to the amended pleading within ten 
days after service thereof. To avoid any 
further delay, it would be well to point out 
that plaintiff is not prevented from pleading 
a nation-wide conspiracy if such it is claimed 
to be, provided, of course, plaintiff alleges 
damages therefrom. Defendants should be 
guided by this statement in the event they 
contemplate any motion directed to the 
amended pleading. 


The order shall also set a date subsequent 
to the time the answers are due, at which 
an informal hearing will be held, so that 
the issues may be particularized and the 
bounds of permissible discovery formulated 
in accordance with the recommendations 
contained in the report of the Judicial Con- 
ference, to which reference has heretofore 
been made. At such hearing a succinct and 
simply stated specification of the issues 
should be made. 


Settle order on notice. 


[| 67,305] Meter Management, Inc. v. Consolidated Edison of New York, Inc., 
R. B. Groves, H. C. Forbes, and F. A. Steinbuelhler. 


In the United States District Court for the Southern District of New York. Civil 


Action No. 75-187. Filed June 25, 1952. 


Robinson-Patman Price Discrimination Act and Sherman Antitrust Act 


Suit for Civil Damages—Injury to Business or Property—Failure to Allege Sufficient 
Facts.—Assuming that a producer and distributor of electricity was engaged in interstate 
commerce and has conspired with others to violate the Sherman Antitrust Act, the Clayton 
Antitrust Act, and the Robinson-Patman Price Discrimination Act, and also that these 
statutes were intended by Congress to include public utility monopolies under state 
regulation, a distributor of electricity failed to state facts showing that it has been injured 
in its business or property by reason of anything forbidden in the antitrust laws. The 
distributor had alleged that it had been damaged when the producer and distributor. in 
furtherance of an alleged conspiracy, adopted a ban on submetering electricity. The 
record shows that the ban was imposed by a state commission, which was not made a 
party to the present action. The ban directly affected only customers of the defendant 
engaged in submetering electricity, and the plaintiff was not such a customer. Therefore 
the producer and distributor’s motion for summary judgment was granted. 


See the Sherman Act annotations, Vol. 1, 1640,121, 1640.652; Robinson-Patman Act 
annotations, Vol. 1, { 2212.770. 
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For the plaintiff: Arthur Auslander, New York, N. Y. 
For the defendants: Whitman, Ransom, Coulson and Goetz, New York, N. Y. 


Memorandum 
[Motion for Summary Judgment] 


MourpHy, District Judge [In full text]: 
These are motions by three of four de- 
fendants served (1) for an order directing 
their depositions by plaintiff either not be taken 
or be postponed until determination of de- 
fendants’ motion for summary judgment; 
and (2) for summary judgment. Plaintiff 
renews application for continuance to per- 
mit depositions to be taken under Rule 56 
(f), previously denied on two occasions. 
Since all that plaintiff seeks to accomplish 
by taking depositions is assumed by the 
court in determination of defendants’ mo- 
tion for summary judgment, disposition of 
that motion makes unnecessary considera- 
tion of these other ones by both plaintiff 
and defendants. 


[Antitrust Violations Alleged | 


The complaint which plaintiff orally of- 
fered to dismiss and discontinue under Rule 
41 (2), is predicated upon alleged violations 
of the Sherman Act (15 U. S. C. A. §1 (a) 
et seq.), the Robinson-Patman Act (15 
Wis CA Ss lonls (a) andethe Clayton 
Nc (loam a Se Cr essl2-27),— blaintite 
alleges it is engaged in reselling electricity. 
Defendants are Consolidated Edison Com- 
pany, a producer and distributor of elec- 
tricity and two individuals who are employees 
of Edison. A fourth defendant not served 
herein is a retired employee of Edison. The 
complaint alleges that plaintiff and defend- 
ant Consolidated Edison Company are 
competitors in the business of distributing, 
metering and retailing electric energy for 
residential and commercial uses; that Edison 
produces its electric energy from primary 
sources, purchased and handled in interstate 
commerce; that Edison also participates in 
exchange of electric energy through a net- 
work arrangement whereby electric energy 
is freely exchanged in interstate commerce; 
that plaintiff purchases electric energy from 
Edison for its distributing, metering and 
retail operations and in competition with 
Edison resells this electric energy to manu- 
facturers, commercial users and others, who 
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utilize it as an integral part of a multiplicity 
of products which continue the useful flow 
of electric energy in interstate commerce; 
and that plaintiff supplies electricity to the 
United States Government. 


[Conspiracy to Destroy Competition Alleged] 


Plaintiff states as its first claim under the 
Sherman Act that Edison and the individual 
defendants conspired to destroy competition 
of plaintiff and others similarly situated, 
and that in carrying out this conspiracy 
defendants have entered into a scheme to 
control not only the generation and primary 
distribution of electric energy but also to 
restrict unduly, manage and control the 
secondary distribution, wiz., the metering 
and retailing of such energy in its flow 
through interstate commerce. As part of 
this alleged scheme Edison is stated to 
have initiated the practice of submetering 
to induce its customers to give up their 
operation of competitive individual electric 
plants; that Edison found, through the lapse 
of years, that its customers had given up 
or foregone installation of individual electric 
plants which would have competed with it; 
that these customers and the submetering 
companies which had serviced them once de- 
pended upon the profitable enterprise of 
competing with Edison in retailing electric 
current; that new buildings were con- 
structed without provision for independent 
electric installations and that war scarcities 
made construction of such installations diffi- 
cult or impossible. In furtherance of such 
conspiracy Edison is alleged to. have now 
moved to eliminate submetering and thereby 
all possible competition. This was achieved, 
it is alleged, through adoption of a ban on 
submetering for residential uses in the 
Counties of New York and The Bronx, and 
all for all uses, residential or commercial, 
on premises not submetered as of January 
1, 1951, in the Counties of Kings and 
Queens and as of July 1, 1951, in the Coun- 
ties of New York and The Bronx. 


[Discriminatory Rates Alleged] 
For its second claim under the Sherman 
Act, it is alleged that defendants have fixed 
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for the sale of electric current rates dis- 
criminatory between plaintiff and defendant 
Edison; that such rates were established 
with the purpose of rendering activities of 
plantiff and others unprofitable thus des- 
troying their competition. It is alleged that 
in fixing such rates, so-called Rates 12 and 
13 were eliminated and forced purchase of 
energy by plaintiff at Rate 10 ensued. Until 
January 1, 1951 (the date of the new rates) 
plaintiff alleges that it had developed and 
enjoyed a profitable business in the pur- 
chasing, metering, distributing and reselling 
of electric energy and but for these acts of 
the defendants would have continued to 
enjoy such business. As a result plaintiff 
alleges that it has sustained damage by loss 
of revenue from July, 1951 amounting to 
$736.00 per month, increased since May 1, 
1952, to the amount of $1470.00 per month, 
and other damages at the rate of $423.00 per 
month. The complaint demands judgment 
for treble damages and that defendants be 
enjoined from continuing the conspiracy, 
refusing to sell plaintiff electric energy and 
establishing the discriminatory rates com- 
plained of. 


The answering affidavit to defendants’ 
motion of plaintiff's President states no 
facts in support of this complaint other than 
that defendant Edison is engaged in inter- 
state commerce. For its part, defendants’ 
affidavit claims that defendant Edison is not 
engaged in interstate commerce, that the 
ban on submetering is an order of the Pub- 
lic Service Commission of the State of New 
York sustained by the highest court of that 
State, and that plaintiff is not a competitor 
of defendant Edison. 
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[Fails to Show Injury by Anything 
Forbidden in the Antitrust Laws] 


Assuming arguendo for purposes of this 
motion and without deciding that such is 
the case, that defendant Edison is engaged 
in interstate commerce and has conspired 
with the two individual defendants served 
to violate the Sherman, Clayton and 
Robinson-Patman Acts and also that these 
statutes were intended by Congress to in- 
clude public utility monopolies under State 
regulation, plaintiff has failed to state facts 
showing that it has been “injured in [its] 
business or property by reason of anything 
forbidden in the antitrust laws * * *’ (15 
U.S.C. A. § 15). The moving papers show 
that the “ban” on submetering or resale of 
electric current is one imposed by the Pub- 
lic Service Commission of the State of New 
York, not made a party to this action by 
plaintiff. The “ban” directly affects only 
customers of defendant Edison engaged in 
submetering electricity. Plaintiff is not 
such a customer of defendant Edison. 
Plaintiff might conceivably have been en- 
gaged by some such customer to render 
submetering service, but for the “ban.” 
But whether relationship between such in- 
jury to plaintiff's business or property and 
the conduct of defendants is a sufficiently 
proximate one for the maintaining of this 
statutory cause of action by a private party, 
need not be determined since plaintiff has 
submitted no evidence. 


[Motion Granted| 


Motion for summary judgment granted. 
The other motions are moot. 


[1 67,306] Hillside Amusement Co. v. Warner Bros. Pictures Distributing Corpora- 


tion, et al. 


In the United States District Court for the Southern District of New York. Civil 


Action No. 50-183. Filed June 25, 1952. 


Sherman Antitrust Act 


Practice and Procedure—Private Suit—Interrogatories—Public Records—Information 
Prior to Period of Suit—Defendants’ objections to interrogatories served by the plaintiff 
are sustained where the plaintiff requested whether certain franchises were exhibits in the 
trial of a Government antitrust suit and, if such was the case, the exhibit number thereof, 
and where the plaintiff sought information prior to the period of the suit. The information 
concerning the franchises was a matter of public record and is patently as available to 
the plaintiff as to the defendants. 


See the Sherman Act annotations, Vol. 1, J 1640.572. 
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For the plaintiff: Arthur Abrams, New York, N. Y. 


For the defendants: Phillips, Nizer, Benjamin & Skrim for Warner Bros.; Schwartz 
& Frohlich; Dwight, Harris, Koegel & Laskey; R. W. Perkins; J. Robert Rubin; Austin 
C. Keough; Adolph Schimel; J. Miller Walker, all of New York, N. Y. 


Memorandum 
[Defendants Object to Interrogatories] 


Murruy, District Judge [In full text]: 
These are motions by eight defendants ob- 
jecting to certain additional interrogatories 
served by plaintiff. The amended complaint 
purports to state a claim for relief under 
the antitrust laws. Plaintiff’s additional in- 
terrogatories request certain information 
concerning relationships among defendants, 
motion picture distributors, and seven theatres 
operated in vicinity of one owned and op- 
erated by plaintiff. 


[Information Matter of Public Record] 


With respect to objections made by de- 
fendants to plaintiff’s request whether cer- 
tain franchises, copies or abstracts thereof, 
were exhibits in the trial of a case entitled 
United States v. Paramount Pictures, Inc., 
et al., Eq. 87-273, Southern District of New 
York, and if such was the case, the exhibit 
number thereof, all such objections are sus- 
tained. Such information—a matter of 
public record—is patently as available to 
plaintiff as to defendants. 


[Information Prior to Period of Suit] 


With respect to objections made by de- 
fendants to all other interrogatories of 
plaintiff in so far as they seek information 
prior to the period of this suit, fixed by 
plaintiff as July 26, 1945 to March 15, 1952, 
all such objections are sustained. 


[House Expenses Not Confidential] 


With respect to objections made by de- 
fendants to interrogatories, or portions 
thereof, seeking the amount of house ex- 
penses submitted on behalf of the theatres 
involved, on the grounds that such informa- 
tion is confidential, such objections are 
overruled. Such expenses in round numbers 
are neither ‘“‘secret processes, developments, 
or tesearch” (Rule 80 (b), 28 Uz S.-C A_), 
nor “privileged” (Rule 26 (a), 28 U. S. 
C. A.). Matters confidential in the sense 
that they may not be generally disclosed by 
defendants, are not for that reason improper 
subjects for interrogatories. All other ob- 
jections are overruled. 


Settle orders. 


[7 67,307] United States of America v. E. I. du Pont de Nemours and Company; 
General Motors Corporation; United States Rubber Company; Christiana Securities 
Company; Delaware Realty and Investment Corporation; Pierre S$. du Pont; Lammot 


du Pont; Irenee du Pont. 


In the United States District Court for the Northern District of Illinois, Eastern 


Division. 49 C 1071. Filed June 6, 1952. 


Case 987 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Practice and Procedure—United States Equity Suits—Interrogatories.—The magnitude 
of the work required to compile statistics covering a 28-year period was a factor to be 
considered in determining a request for information by the Government, but is not 
determinative if the relevancy of the requested information is clear. But a request to 
have such statistics separated as to purchases of tires and tubes and as to purchases 
by divisions and subsidiaries of the defendant corporation was denied. A request regarding 
the exact amounts given in bonus awards also was denied on the ground that the exact 
amounts if obtained would be of no real evidentiary value. A request was granted for 
information as to the total dividends which the corporation received on the stock it held 
therein and the amount received as to royalties, fees or like payments arising out of its 
patent relating to certain anti-knock compounds during a 25-year period. 


See the Sherman Act annotations, Vol. 1, { 1610.3315. 
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For the Plaintiff: Willis L, Hotchkiss, Chief, Antitrust Division, Department of 


Justice, Chicago, Ill. 


For the Defendants: 
T. Chadwell. All of Chicago, Ill. 


Pope and Ballard, Sidley, Austin, Burgess and Smith, John 


For prior decisions of the U. S. District Court, Northern District of Illinois, Eastern 
Division, see 1952 Trade Cases [ 67,292, 1950-1951 Trade Cases {] 62,809, 62,557; and for a 
prior opinion of the U. S. Supreme Court, see 1950-1951 Trade Cases {] 62,633. 


Memorandum 


[Interrogatories Classified Into 
Four Categories] 


LaBuy, District Judge [In full text]: 
General Motors Corporation has filed objec- 
tions to certain designated interrogatories 
propounded by the government. These in- 
terrogatories have been classified into four 
categories and are as follows: (a) those 
relating to the purchase of tires and tubes 
for original and replacement purposes by 
General Motors from United States Rubber 
and competitors of United States Rubber; 
(b) those relating to payments made by 
Ethyl Corporation to General Motors Cor- 
poration; (c) those relating to payments 
made through Managers Securities Com- 
pany of General Motors; and (d) those 
relating to payments made through the 
General Motors Bonus Plan. 


[Request Purchases To Be Classified] 


The information sought under the first 
category are the total purchases from 1920 
to 1948, inclusive, of tires and tubes for 
original equipment purchased from United 
States Rubber and competitors of United 
States Rubber to be shown separately as 
to purchases by divisions and subsidiaries 
of General Motors, the number purchased 
of tires and separately of tubes and the 
total purchase price less discounts, rebates, 
special allowances and the like. The same 
information is requested of purchases for 
replacement purposes, It is urged by Gen- 
eral Motors that the government has ob- 
tained some of this information during the 
Grand Jury proceedings and possesses the 
total dollar amounts of such sales; that it 
is not relevant to compel a showing of the 
number of units purchased as distinguished 
from dollar cost, or make a separation of 
purchases in tires and tubes, or a separation 
of purchases between the various divisions 
and subsidiaries of General Motors, or a 
separation of the purchases between origi- 
nal and replacement. 
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The government admits that United States 
Rubber has made a tabulation regarding the 
dollar amount of certain sales to General 
Motors but that such information does not 
supply any information “for the vital pre- 
1934 period”, does not give the number 
of tires and tubes sold, does not show what 
divisions of General Motors received the 
tires, does not show whether the dollar sales 
were gross amounts or net amounts, does 
not show whether General Motors bought 
for original equipment or replacement and 
does not show the purchases General Motors 
made from competitors of United States 
Rubber. 


[Magnitude of Work Not Determinative] 


Defendants stress the magnitude of the 
work attached to compiling the requested 
statistics. This is, of course, a factor to be 
considered although not determinative if 
the relevancy of the requested information 
is clear. Preferential treatment can only 
be shown by comparisons. It appears to 
the court that the number, dollar value— 
gross and net of the tires and tubes pur- 
chased, whether for original equipment or 
replacement, by General Motors from United 
States Rubber and from competitors of 
United States Rubber is pertinent to the 
issues of this case. However, the court fails 
to understand need to separate these statis- 
tics into tires and tubes or into divisions 
or subsidiaries of General Motors. With the 
above qualification, the objection to these 
interrogatories is overruled. 


[Seek Information on Total Dividends] 


The information sought relating to Ethyl 
Corporation for the period 1924 to 1949 are 
the total dividends General Motors Cor- 
poration received on the stock it held therein 
and the amount received as royalties, fees 
or like payments arising out of General 
Motors patents relating to certain anti- 
knock compounds. The complaint alleges 
that 


ite awa further agreed between the 
two companies (du Pont and General 
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Motors) that when General Motors made 
discoveries in the chemical field, it would 
inform du Pont Company of the findings 
and grant to du Pont Company exclusive 
development, production and. exploita- 
tion rights with respect to such discov- 
eries. It was also understood that if any 
of said General Motors’ discoveries were 
usable in General Motors operations, du 
Pont Company would, after their develop- 
ment, make them available to General 
Motors Corporation for use upon an ex- 
clusive or preferential basis * * *” 
General Motors did procure certain patents 
on its discoveries in anti-knock compounds 
and gave exclusive rights to its manufacture 
to du Pont Company. Distribution of said 
compound was through an exclusive dis- 
tributorship with Standard Oil of New 
Jersey. Subsequently, the Standard Oil 
company discovered a cheaper and safer 
formula. A new corporation, the Ethyl 
Corporation was organized and both Stand- 
ard Oil and General Motors acquired the 
voting stock equally and both turned over 
to the new company their patents relating 
to the use of tetraethyl lead. It was fur- 
ther agreed that the du Pont Company had 
the exclusive right to produce said im- 
proved product. 


It is contended that the amounts paid 
by Ethyl Corporation to this defendant 
can be of no relevancy to anything alleged 
in the complaint since the theory of the 
complaint is not that this defendant General 
Motors profited by reason of Ethyl Cor- 
poration but rather that the du Pont Com- 
pany profited from its right to manufacture 
tetratethyl lead. 


The government states “During the 
course of the taking by the defendants of 
the deposition of Irenee du Pont in this 
case, considerable testimony was developed 
both on direct and cross-examination with 
respect to the share in the overall tetra- 
ethyl lead business which du Pont, General 
Motors and Standard Cil Company each 
acquired through the various understand- 
ings which were entered into between these 
parties. Interrogatory 4 simply calls for 
the specific information as to the pecuniary 
share which General Motors derived out of 
the tri-party agreements. It should be borne 
in mind that whatever this pecuniary share 
was, du Pont Company automatically had 
a vested interest in a portion of it by virtue 
of the size of du Pont’s stock interest in 
General Motors.” 


° 


Cited 1952 Trade Cases 
U.S. v. E. I. du Pont de Nemours and Company 


Trade Regulation Reports 
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[Information Granted] 


The court is of the opinion the informa- 
tion sought is relevant to the case. Under- 
lying the concept of this interrogatory is 
the extent of participation each of the named 
defendants maintained in various fields of 
activity because of agreements among them- 
selves. By virtue of such alleged agreement 
certain of the defendants were to receive 
designated benefits. Information relating to 
such alleged benefits is pertinent. 


It is requested that with respect to the 
operation of the Managers Securities Com- 
pany of General Motors and the General 
Motors Bonus Plan that there be disclosed 
the 


“dividends or other returns paid to each 
person on each class of such allocated 
stock during each year of the period of 
time after the stock was allocated; and 
the amount of consideration, whether in 
cash, shares of General Motors stock, or 
otherwise paid to each such holder of 
Class A and B stock upon the liquidation 
or dissolution of said company .. .” 


and as to bonus awards 


“State for each year during which a 
General Motors Bonus plan (other than 
that of the Managers Securities Com- 
pany) ... was in operation. 

The total number of persons receiving 
cash and/or stock bonus awards, the 
total amount of cash awarded, total num- 
ber of shares awarded and kind and the 
approximate market value of said stock at 
the time the award was made 

and 

“the name and official position of each 
director and officer who received a bonus 
award, the amount thereof, number of 
shares of stock and kind of stock and 
approximate market value, and the annual 
salary, commission or other compensation 
received by such named person 


and 


The name and official position of each 
of the fifty persons receiving the fifty 
highest bonus awards (excluding the per- 
sons named in answer to other inter- 
rogatories), the amount thereof, number 
of shares of stock and kind and approxi- 
mate market value thereof. 


These are presented in furtherance of that 
portion of the complaint designated “Con- 
trol over Officers and Directors” wherein 
it is alleged in general that the defendant 
individuals or associates of defendant indi- 
viduals who were officers or directors of 
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du Pont, including the class defendants, 
have dominated said Finance Committee of 
General Motors or the Bonus and Salary 
Committee of the Board of Directors of 
General Motors, and have determined who 
among the General Motors executives should 
receive bonus allocations and the amount 
each should receive. It is stated that 


“The executive personnel of General 
Motors have known throughout the exist- 
ence of the bonus plan, that the recipients 
of cash and stock bonuses and the amount 
each received was determined by a com- 
mittee, the majority of which has at all 
times been composed of du Pont Com- 
pany directors, officials and employees. 
As an inevitable and intended consequence 
of the operation of the bonus plan, Gen- 
eral Motors executives have responded 
readily to the influence and desires of the 
du Pont Company.” 


Though General Motors is willing to give 
the names of those receiving the bonus awards 
and their positions, it objects to disclosing the 
amounts thereof or the market value of stock 
awarded but states it will state whether or not 
the awards are substantial. Further as to mar- 
ket value of the stock defendant objects on 
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the ground that is a matter of public 
record not controlled by the defendant and 
is as available to the government as to 
General Motors and such value is in any 
event immaterial since “the recipient of 
the award neither received the stock nor 
a vested right in it until a later date.” It 
is also contended that these interrogatories 
seek the disclosure of confidential information. 


[Request for Exact Amount of 
Bonus Denied] 


The court is of the opinion that the 
information General Motors is willing to 
supply should be sufficient. Facts relating 
to interstate commerce are the relevant 
facts and while certain inter-corporate poli- 
cies may be pertinent to such inquiry, in- 
formation as to exact amounts adds nothing 
of real evidentiary value. Also, objection 
is sustained to interrogatory 8 (c) request- 
ing the names of fifty persons receiving 
the highest bonus awards. 

Counsel are requested to present an ap- 
propriate order not inconsistent herewith, 
within ten (10) days. 


[7 67,308] Ulysses Collins Smith, d. b. a. U. S. Music Publishing Company v. 


Broadcast Music, Inc. 


In the United States District Court for the Southern District of New York. Civil 


Action No. 74-234. Filed June 25, 1952. 


Clayton Antitrust Act 


Practice and Procedure—Motion to Dismiss—Sufficiency of Complaint—A motion by 
defendant to dismiss as insufficient in law so much of the plaintiff’s first claim in his 
complaint seeking relief under the Clayton Antitrust Act was denied upon inspection of the 


complaint. 


See the Clayton Act annotations, Vol. 1, § 2024.19. 
For the plaintiff: Chauncey S. Olman, New York, N. Y. 
For the defendant: Rosenman, Goldmark, Colin and Kaye, New York, N. Y. 


Memorandum 
[Motions to Dismiss and Strike] 


MourpwHy, District Judge [Jn full text]: 
These are three motions by defendant (1) to 
dismiss as insufficient in law so much of 
plaintiff's first claim in his complaint seek- 
ing relief under the Clayton Act; (2) to 
dismiss plaintiff's second claim for lack 
of jurisdiction by this Court; and (3) to 
strike certain allegations from the com- 
plaint on grounds that they are irrelevant, 


impertinent and redundant, and direct serv- 
ice of an amended complaint. 


[Deny Motion To Dismiss Claim 
Under Clayton Act} 


The first and third motions are denied 
upon inspection of the complaint. The sec- 
ond motion, to dismiss the second claim on 
grounds of lack of jurisdiction, is granted. 
Hurn v. Oursler, 289 U. S. 238; Zalkind v. 
Scheinman, 139 F. 2d 895, cert. den. 322 
WR Sao: 
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[67,309] Interborough News Company v. The Curtis Publishing Company, et al. 


In the United States District Court for the Southern District of New York. Civil 
54-209. Filed July 1, 1952. 


Sherman Antitrust Act 


Practice and Procedure—Counterclaim for Civil Damages—Interrogatories—Proof of 
Damage—Relevancy.—A plaintiff, alleged in a counterclaim to have used its position of 
dominance, control, and monopoly to exact a discount from the defendant of five and one- 
half per cent on bills rendered to the defendant, is entitled to have answers to its inter- 
rogatories which seek information as to the defendant’s profits and losses during the period 
in suit. The defendant’s objection that such information has nothing to do with the issues 
in its counterclaim because its damages will be determined by the alleged overcharges by 
plaintiff of five and one-half per cent is denied. In order for the defendant to recover, it 
must show that it was required to pay more than the worth of the services. It is necessary 
for the defendant to show that its property was diminished. This is not an action under 
the Robinson-Patman Price Discrimination Act where the automatic damage rule might 


apply. 


See the Sherman Act annotations, Vol. 1, J 1640.572, 1660.315. 
For the plaintiff: Webster, Sheffield & Horan, New York, N. Y. 


For the defendants: Dewitt, Van Aken & Nast; Lord, Day & Lord; Cravath, Swaine & 
Moore; Joseph Schultz; Herman H. Solnit; Curtis, Mallett, Prevost, Colt & Mosle, all of 


New York, N. Y. 


For a prior opinion of the U. S. District Court, Southern District of New York, see 


1950-1951 Trade Cases { 62,658. 


[Defendant Counterclaims for 
Treble Damages] 


Lerett, District Judge [In full text]: 
There are two motions before the Court in 
this action. 

(1) The defendant, Fawcett Publications, 
Inc. seeks a ruling on its objections to cer- 
tain interrogatories which have been pro- 
pounded by plaintiff in relation to the allega- 
tions of paragraph 37 of Fawcett’s answer, 
as to the treble damages claimed by Faw- 
Cet 


[Plaintiff Seeks To Inspect and 
Copy Documents] 


(2) The plaintiff moves for an order un- 
der Rule 34 (F. R. Civ. Pro.) requiring 
Fawcett to produce and permit the inspec- 
tion and copying by plaintiff of the follow- 
ing documents:—All statements of earnings 
and statement of profit or loss and all bal- 
ance sheets of (i) Fawcett Publications, Inc. 
and (ii) Fawcett Distributing Corporation 
for each fiscal year of the period between 
January 1, 1940 to January 4, 1951. 


Trade Regulation Reports 


[Violation of Sherman Act Alleged 
in Counterclaim] 


Faweett’s counterclaim is based on al- 
leged violations of the Federal antitrust 
laws. Paragraph 30 alleges:— 


“30. This Counterclaim is authorized 
by Section 4 of the Clayton Act (15 
U.S. C., Sec. 15) for three-fold the dam- 
ages sustained by the defendant, Faw- 
cett Publications, Inc., for injury to its 
business and property by reason of the 
violation by the plaintiff and counter- 
defendants of Sections 1 and 2 of the 
Sherman Act (15 U. S. C., Secs. 1 and 2), 
and for the costs of this Counterclaim, 
including a reasonable attorneys’ fee.” 
In paragraph 35 Fawcett alleges: 


“35. That by reason of the premises, 
the plaintiff Interborough, during the pe- 
riod commencing prior to January 1, 1944 
and down to and including a part of the 
year 1948, used its said position of domi- 
nance, control and monopoly to exact a 
discount from the defendant, Fawcett 
Publications, Inc., and its said subsidiary, 
Fawcett Distributing Corporation, of five 
and one-half percent on bills rendered to 
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it, as well as other charges, which moneys 

were retained by the plaintiff Interbor- 

ough for its own profits and use.” 

And finally the claim for treble damages 
is summarily stated in paragraph 37 as fol- 
lows: 


“37. That by reason of the foregoing, 
the defendant, Fawcett Publications, Inc., 
has since January 1, 1944 been injured and 
damaged in the sum of One Hundred 
Forty-five Thousand Dollars ($145,000).” 


[Claim Interrogatories Are 
Irrelevant] 


Fawcett contends that the interrogatories 
which seek information on Fawcett’s profits 
or losses during the period in suit (January 
1, 1944 to January 1, 1948), a similar period 
prior thereto (1940 to 1943 incl.), and an 
almost similar period subsequent thereto 
(January 1, 1948 to January 1, 1951), have 
nothing to do with the issues in this case, 
that Fawcett’s damages will be determined 
by the alleged overcharges by plaintiff of 
544% as alleged in paragraph 35 of Faw- 
cett’s answer. In that Fawcett appears to 
be in error. Cases in the appellate court 
have not so interpreted and applied the 
treble damage section of the antitrust law 
(T. 15 U.S. C. § 15), which grants a person 
“injured in his business or property by rea- 
son of anything forbidden in the antitrust 
laws” the right to sue for and recover “three- 
fold the damages by him sustained.” 


As Mr. Justice Holmes states in Chatta- 
nooga Foundry and Pipe Works v. City of 
Atlanta, 203 U. S. 390, 399: “A man is in- 
jured in his property when his property is 
diminished.” This statement was further 
expanded in Twin Ports Oil Co. v. Pure Oil 
€o., 119 F. 2d 749 (C. C. A. 8th 1941); in 
Clark Oil Co. v. Phillips Petroleum Co. [1944- 
1945 Trane Cases § 57,358], 148 F. 2d 580; 
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in Northwestern Oil Co. v. Socony-Vacuum 
Oil Co., 138 F. 2d 967. 


[Automatic Damage Rule Does 
Not Apply] 


Fawcett in order to recover on its coun- 
terclaim must show that it was required to 
pay “more than the worth” of the services, 
etc., for which Fawcett was charged by 
plaintiff, Chattanooga Foundry and Pipe 
Works v. City of Atlanta, 203 U. S. 390. This 
is not an action under the Robinson-Patman 
Act where the automatic damage rule might 
apply. The “jury may make a just and 
reasonable estimate of the damages based on 
relevant data * **.” Bigelow v. RKO Radio 
Pictures [1946-1947 Trape Cases § 57,445], 
S77 Wi SS Z5IL. 


[Plaintiff's Motion Granted] 


On the question of whether Fawcett was 
charged too much by plaintiff, the extent of 
Fawcett’s business and the profit or loss 
of Fawcett in the Greater New York area 
in which Fawcett was served by plaintiff, 
and Fawcett’s earnings in that area may 
very well be relevant. If Fawcett does not 
have a separate breakdown of the figures 
relating to its business in that area, then 
plaintiff is entitled to a discovery and in- 
spection of all Fawcett’s books and records 
from which that data may be assembled, in- 
cluding the annual profit and loss state- 
ments of Fawcett for the period requested. 


Plaintiff's motion for a discovery and in- 
spection is accordingly granted. 


[Defendant Directed To Answer 
Interrogatories| 


Fawcett’s objections to interrogatory 4 
and all its subdivisions [(a) to (i) inclusive] 
are overruled and Fawcett is directed to 
answer said interrogatories. 


Settle an order accordingly. 


[67,310] Building Contractors Employers Ass’n v. Gugliemelli. 
In the Supreme Court of New York County, New York. Special Term, Part III. 


123oN PY? Ly. 59. Datedhjuly210) 1952: 


New York Antitrust (Donnelly) Act and Sherman Antitrust Act 


State Laws—Conspiracy—Unions—Motion to Dismiss.—A motion by masonry unions 
to dismiss a complaint, alleging that such unions and masonry contractors have conspired 
to exclude the members of an organization of building contractors from competing in 
the “mason building field,” because the unions are named as parties to the alleged con- 
spiracy is denied. The complaint will not be dismissed because the unions are named as 
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Cited 1952 Trade Cases 
Rothbaum v. R. H. Macy and Co., Inc. 


67,723 


parties, since it appears from the complaint that the unions’ activities in furtherance of the 
combination transgressed the permissible bounds of labor immunity. 


See the Sherman Act annotations, Vol. 1, { 1280.101; Clayton Act annotations, Vol. 1, 
{ 2036; State Laws annotations, Vol. 2, { 8615. 


For the plaintiff: Bernard B. Smith, New York, N. Y. 
For the defendant: Delson, Levin and Gordon, New York, N. Y. 


[Motion To Dismiss Complaint 
Against Union| 


NATHAN, Justice [Jn full text]: Motion for 
an order dismissing the complaint as against 
the moving defendants is denied, with leave 
to answer within twenty days of service of a 
copy of this order, with notice of entry. 
Plaintiff, a membership corporation organ- 
ized in the interest of its members who 
are building contractors in New York City, 
ask that the defendants be enjoined from 
continuing alleged violations of the federal 
and state antitrust laws. The moving de- 
fendants are unions who have been sued to- 
gether with two associations of building 
contractors. Defendant unions control over 
98 per cent of the labor supply and defend- 
ant contractors perform in excess of 90 per 
cent of masonry contracting work in New 
Nor City: 

[The Claim] 


Essentially, the claim is made that the 
defendants, by their agreements, have ex- 
cluded members of the plaintiff from eco- 
nomic competition in the “mason building 
field.” More particularly, the claimed con- 
spiracy is accomplished by a refusal on the 
part of the unions to enter into agreements 
with plaintiff or its members similar to 
those with defendant contractors; that such 
agreements that have been tendered to indi- 
vidual members of the plaintiff were restric- 
tive and would preclude them from subiet- 
ting any part of their masonry contracts, 


though members of the defendant employers 
could do so, and that this would prevent 
them from competing on large bids because 
of their inability to hire sufficient brick- 
layers and masons. 


[Complaint Will Not Be Dismissed Because 
Unions Are Parties] 


According to the complaint, the factual 
allegations and reasonable inferences of 
which are to be deemed admitted upon this 
motion, as a consequence of the acts of the 
defendants, plaintiff's members are unable 
to obtain subcontracts from defendant asso- 
ciations’ members and are also precluded 
from subcontracting any part of their own 
jobs. Thus a valid cause of action for con- 
spiracy in restraint of trade is set forth in 
violation of both the state and federal anti- 
trust laws (Dunkel v. McDonald [1944-1945 
TRADE CASES { 57,388], 298 N. Y., 586; Asso- 
ciated Press v. United States [1944-1945 
TRADE Cases { 57,384], 326 U. S., 1). The 
complaint is not to be dismissed because the 
unions are named as parties to the alleged 
conspiracy, since it appears from the plead- 
ing that their activity in furtherance of the 
combination transgressed the permissible 
bounds of labor immunity (United States v. 
Women’s Sportswear Mfg. Assoc. [1948-1949 
TRADE CASES J 62,390], 336 U. S., 460; Allen 
Bradley Co. v. Local Union No. 3 [1944-1945 
AN (Sat Vl Syeetolh 65 10 Sy, 727), 
Order signed. 


[167,311] Adolph Rothbaum v. R. H. Macy and Co., Inc. 
In the Supreme Court of the State of New York, Appellate Division, Second Judicial 


Department. Dated July 7, 1952. 


Appeal by defendant from a judgment of the Supreme Court, entered April 24, 1952, 
in Queens County, upon a decision of the court at a Special Term. 


New York Fair Trade (Feld-Crawford) Act and Sherman Antitrust Act 


Fair Trade Acts—Enforcement Against Non-Signers—Effect of Local Enforcement 
upon Interstate Commerce—Restraint of Trade.—A local retail druggist who had signed 
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fair-trade contracts with manufacturers of nationally sold products cannot invoke a state 
fair trade law to enforce such contracts against a department store which was not a party 
to such fair-trade contracts. The enforcement of the fair-trade contracts would constitute 
an unlawful restraint of trade having a substantial effect upon interstate commerce within 
the prohibitions of Section 1 of the Sherman Antitrust Act. Although the enforcement 
is sought by a local retailer under the state fair trade law, such enforcement would involve 
a restraint of trade in favor of manufacturers engaged in interstate commerce since any 
regulation in the state would have its consequent effect upon the manufacturers’ business 


in other states. 


See the Sherman Act annotations, Vol. 1, J 1250.136; Resale Price Maintenance Com- 
mentary, Vol. 2, § 7306; State Laws, Vol. 2, J 8604.05. 


Fair Trade Acts—Sales in Interstate Commerce—Extra-Territorial Enforcement of 
State Statutes—Insofar as an injunction under a state fair trade law restricts the inter: 
state sales of a non-signer of a fair-trade agreement, it exceeds the limits of state 


authority. 


See the Resale Price Maintenance Commentary, Vol. 2, § 7116; State Laws, Vol. 2, 


{ 8604.78. 


For the appellant: Kenneth M. Spence (Donald B. Smiley and Julius J. Teller with 


him on the brief), New York, N. Y. 


For the respondent: Lewis L. Fawcett (Bernhardt M. Meisels, Matthew Salonge1, 
and Abraham Sarason with him on the brief), Brooklyn, N. Y. 


Reversing a judgment of the New York Supreme Court, Queens County, 1952 Trade 
Cases { 67,256; for prior opinions in the same case, see 1950-1951 Trade Cases {] 62,855, 


62,884. 


Jounston, Acting P. J., ApEL, WENzEL, MacCrate, and Scumint, JJ. 


[Appeal] 

Per Curiam [Jn full text]: The defendant 
appeals from a judgment which perpetually 
enjoins it from advertising, offering for sale 
or selling at retail within New York State 
at less than established and stipulated retail 
prices in fair trade agreements any of the 
commodities manufactured by ten producers 
and distributed and sold by them and bear- 
ing their brands or trade-marks. The judg- 
ment was rendered upon written stipulation of 
facts and exhibits submitted to the court at 
Special Term, which held that some of the 
stipulated facts were not relevant to the 
issues. 


[Local Retailer Sues Non-Signer] 


Plaintiff is a retail druggist and has a 
drug store in Jamaica, New York. He is 
a signatory to fair trade agreements with 
each of the ten manufacturers or distribu- 
tors. He brought this action under the 
General Business Law (§ 369-a, et seq. 
[Feld-Crawford Act]) against defendant, 
which operates five department stores in New 
York City and Westchester County, as well 
as department stores in other states, and is 
not a signatory to any fair trade agree- 
ments with the ten producers. 


{ 67,311 


[Complaint and Stipulation] 


The parties have stipulated that the de 
termination as to Ex-Lax, one of the prod- 
ucts, shall apply to the remainder. The 
answer denied allegations in the complaint 
which alleges manufacture of the articles 
and sale thereof to the defendant in this 
State, and pleads that the various articles 
are sold in competition with articles of the 
same class manufactured outside of New 
York State and shipped in interstate com- 
merce into this State; and that the agree- 
ments were an integral part of an interstate 
marketing and price fixing arrangement by 
which uniform prices are sought to be 
imposed upon retailers throughout the 
United States, including non-signers of such 
agreements; that the production and dis- 
tribution of the products and the transac- 
tions sought to be enjoined involve and 
affect interstate commerce and that the 
defendant had been and was purchasing 
some quantities of the articles outside of 
the State of New York. 


The stipulation provided that it “is en- 
tered into without prejudice to objections 
by either party as to the relevancy of any 
of the facts stipulated herein * * *.” Spe- 
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cial Term held irrelevant the following 
stipulated facts: That the article was manu- 
factured in final form in this State from in- 
gredients manufactured outside the State and 
packaged in containers manufactured outside 
the State; that the majority of sales made by 
the manufacturer were made outside the State 
to wholesalers and retailers at uniform prices; 
that the manufacturer was a party to identical 
fair trade agreements in 45 states, including 
New York, and has notified the trade in the 
other 44 states that it has executed the agree- 
ments and has distributed its price lists by 
mail to such trade; that it has requested ali 
dealers outside of New York, whether signers 
or not, to abide by said agreements; that it 
notifies any dealer found to be selling below 
the fixed price and requests such dealer to 
abide by the agreements; that the annual sales 
of Ex-Lax in New York and the other states 
are in excess of 40,000,000 boxes, and Ex- 
Lax, Inc. has in excess of 4,000 direct ac- 
counts and most of the sales, and the vast 
majority of the accounts were outside of this 
State, and the company maintained an office 
in San Francisco, at which it sells and dis- 
tributes Ex-Lax; that it advertises Ex-Lax 
by radio, drug store signs, in newspapers and 
magazines of nationwide circulation within 
the states other than New York; that in 1950 
approximtely 10% of all merchandise sold 
by defendant in its largest New York 
store was sold and delivered to its cus- 
tomers residing outside of this State; that 
it operated stores in other states and pur- 
chased outside of the State of New York 
part of the merchandise which it sells in 
New York; that since June 16, 1951 (a date 
subsequent to the commencement of the 
action but prior to the service of the an- 
swer), the defendant has been buying all 
Ex-Lax sold: by it in its New York stores 
from jobbers, dealers or wholesalers out- 
side this State and has shipped it into the 
State and has not bought directly from Ex- 
Lax, Inc., and the purchases outside of the 
State have substantially increased; that de- 
fendant advertises its merchandise exten- 
sively in New York City newspapers, 
which have a wide circulation inside and 
outside of this State, and advertises by 
radio and television in stations in New York 
and New Jersey, the listening areas of which 
cover points outside of New York State. 


The denials and defenses in the answer, 
as well as the allegations in the complaint 
made such facts relevant and they could 
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not be disregarded in arriving at a deci- 
sion as to the rights of the parties. 


[Claim Non-Signer Bound | 


It is plaintiff’s position that under the 
settled law of this State, a non-signatory 
with knowledge of a fair trade agreement 
covering an identified product, moving in 
intrastate commerce, is bound by such fair 
trade contract. He relies on the rule of 
Bourjois Sales Corp. v. Dorfman (273 N. Y. 
167 [1937]) that under the Feld-Crawford 
Act resale price maintenance contracts are 
binding upon non-signatories. 


In Calanua v. Goldsmith Bros., Inc. [1948- 
1949 Trane Cases J 62,271] (299 N. Y. 636; 
remittitur amended, 299 N. Y. 795 [1949]), 
the court held that the Feld-Crawford 
Act and the Miller-Tydings amendment to 
the Sherman Act (U. S. Code, tit. 15. § 1) 
permitted suits against non-signatories relat- 
ing to commodities in interstate commerce. 
That case was prior to the decision in Schweg- 
mann Bros. v. Calvert Corp. [1950-1951 
TRADE CASES { 62,823] (341 U. S. 384 [May 
ZI LOS 1) 


[Schwegmann Decision] 


In Schwegmann Bros. v. Calvert Corp. 
(supra) the court reversed an injunction 
granted to the plaintiff based upon alleged 
unlawful price cutting. The opinion for 
reversal pointed out that there were criti- 
cal differences between Louisiana’s Law 
(which is apparently similar to the Feld- 
Crawford Act) and the Miller-Tydings Act 
in that the State law permits a provision 
that the buyer will not resell “except at 
the price stipulated by the vendor” (p. 386) 
(thus permitting the fixing of maximum as 
well as minimum prices), whereas the 
Federal Act relates to “minimum” prices. 
(The Feld-Crawford Act has a provision 
similar to that of the Louisiana statute, 
although the prices fixed by the agreements 
are “minimum” resale prices.) Mr. Justice 
Douglas pointed out that the Miller-Tyd.- 
ings Act related to contracts or agree: 
ments, sanctioned minimum price agreements 
affecting interstate commerce when per- 
mitted by State Law, but held that it did 
not apply to non-signers. As to the latter, 
there was no agreement to be sanctioned. 
They are coerced by the laws. Apparently 
it was assumed that interstate commerce 
was involved. In the Circuit Court of Ap- 
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peals, the majority opinion had stated (184 
125 AGU, aieian Is) 


“We agree with appellants that though 
the sales made by appellants were made 
intrastate, the transactions, the subject 
of this suit, so affect interstate commerce 
and the exertion of the power of con- 
gress over it as to bring plaintiffs’ activi- 
ties within the reach of the Sherman 
Act, unless the Miller-Tydings Amend- 
ment to that act excludes them.” 

In that case, the plaintiffs were Mary- 
Jand and Delaware corporations, distribu- 
tors of gin and whiskey, who sold their 
products to wholesalers in Louisiana who 
in turn sold to retailers. The defendant 
was a retailer in New Orleans who had 
refused to agree to the “price-fixing scheme.” 


[Interstate or Intrastate Commerce ?] 


Plaintiff urges that the determination of 
whether New York law is controlling de- 
pends upon whether the transactions in- 
volved constituted ‘interstate’ or “intrastate” 
commerce. The Special Term accepted this 
test and expressly found that “the trans- 
actions complained of were entered into in 
intrastate commerce.’ On this basis the 
court concluded that Schwegmann Bros. vw. 
Calvert Corp. (supra) was distinguishable 
because there an interstate marketing ar- 
rangement was involved. 


[Does Sherman Act Extend to Present 
Transactions ? | 


The court lost sight of the controlling 
importance of the Sherman Act to the 
Schwegmann decision and to the determina- 
tion of the case at bar. Defendant con- 
tends that the enforcement of the fixed 
prices against it, a non-signer, constitutes 
an unlawful restraint of trade under sec- 
tion 1 of the Sherman Act. If defendant is 
correct, it is a complete defense to the 
action. (Dr. Miles Medical Co. v. Park & 
Sons. of 220°. S373 LOL 2). There 
fore, the question for decision is whether 
the Sherman Act extends to the transac- 
tions here involved. 


[The Test] 


The test is not whether the commerce 
involved in a particular transaction is “in- 
terstate” or “intrastate”, but what are the 
effects upon interstate commerce of the 
trade practices involved. (U. S. v. Frank- 
fort Distilleries [1944-1945 Trane Cases 
157,338], 324 U. S. 293 [1945]; Mandeville 
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Farms v. Sugar Co. [1948-1949 TRrapE Cases 
§ 62,251], 334 U. S: 219 [1948]; U.Siee. 
Women’s Sportswear Assn. [1948-1949 TRADE 
Cases § 62,390], 336 U. S. 460 [1949].) 


In U. S. v, Frankfort Distilleries (supra), 
the defendants, producers, wholesalers, and 
retailers of alcoholic beverages, were charged 
with conspiring to fix and maintain local 
retail liquor prices in Colorado. The de- 
fendants protested that the price fixing ap- 
plied only to retail sales which were wholly 
intrastate. The Supreme Court rejected 
their protest and stated (pp. 297, 298): 
‘« 3% %& there is an obvious distinction to be 
drawn between a course of conduct wholly 
within a state and conduct which is an in- 
separable element of a larger program de- 
pendent for its success upon activity which 
affects commerce between the states. It is 
true that this Court has on occasion de- 
termined that local conduct could be in- 
sulated from the operation of the Anti- 
Trust laws on the basis of the purely local 
aims of a combination, insofar as those 
aims were not motivated by the purpose 
of restraining commerce, and where the 
means used to achieve the purpose did not 
directly touch upon interstate commerce. 
* * * On the other hand, the sole ultimate 
object of respondents’ [defendants’] com- 
bination in the instant case was price fixing 
or price maintenance. And with reference 
to commercial trade restraints such as 
these, Congress, in passing the Sherman 
Act, left no area of its constitutional power 
unoccupied; it ‘exercised all the power it 
possessed.’ (Apex Hosiery Co. v. Leader, 
S10) Wey Si 469) 4950) 


The Supreme Court has thus declared 
that the breadth of the Sherman Act in 
the sphere in which we are now concerned 
is just as broad as the power of Congress. 


In the Frankfort case the court found 
that the means adopted to effect the object 
of fixing and maintaining retail prices in 
Colorado “reached beyond the boundaries 
of Colorado” to force producers outside 
the State “to enter into price-maintenance 
contracts” and “to fix prices against their 
will” (at p. 298). These effects of the de- 
fendants’ control over the local Colorado 
market unquestionably represented a sub- 
stantial restraint upon interstate trade. The 
effects upon interstate trade of the enforce- 
ment against the present defendant of the 
resale price maintenance contracts here in- 
volved are not so apparent. 
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But the Supreme Court has indicated 
that the effects need not be so direct and 
apparent. In the Mandeville Farms case, 
supra (a treble damage action brought by 
beet growers in California based upon a 
conspiracy by California’s three sugar re- 
finers who were alleged to have agreed 
among themselves to pay a uniform price 
to the growers for their sugar beets), the 
court had occasion to sketch the history of 
the application of the Sherman Act and 
stated the present law in this way: 


“In view of this evolution, the inquiry 
whether the restraint occurs in one phase 
or another, interstate or intrastate, of the 
total economic process is now merely a 
preliminary step, except for those situa- 
tions in which no aspect of or substantial 
effect upon interstate commerce can be 
found in the sum of the facts presented. 
For, given a restraint of the type forbid- 
den by the Act, though arising in the 
course of intrastate or local activities, and 
a showing of actual or threatened effect 
upon interstate commerce, the vital ques- 
tion becomes whether the effect is sufh- 
ciently substantial and adverse to Congress’ 
paramount policy declared in the Act’s 
terms to constitute a forbidden conse- 
quence” (334 U. S. 234.) 


The instant plaintiff emphasizes that he 
is a local retailer competing locally with 
defendant in the retail drug business and 
that he seeks only to enforce his own rights 
under the Feld-Crawford Act. But the 
rights he claims and seeks to enforce are 
not his alone. If they exist, they belong 
equally to the ten manufacturers who ex- 
ecuted the fair trade agreements with him. 
The interests of manufacturer and retailer 
may be different, but the statutory rights 
and remedy are the same, and plaintiff’s 
rights are correspondingly subject to all 
the infirmities attaching to them by virtue 
of their relation to the manufacturers. The 
restraint of trade produced by enforcement 
against a non-signer is the same whether 
the injunction issues at the behest of the 
producer or of the storekeeper. 


This fact must be borne in mind when 
considering the facts stipulated by the 
parties but rejected below as irrelevant. 
The parties had agreed that the facts 
stated in regard to the laxative “Ex-Lax”, 
one of the products named in the com- 
plaint, should serve as the basis of the 
court’s decision. The Special Term, as 
noted, “on the ground that the transac- 
tions set forth in the complaint are wholly 
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intrastate”, rejected all references in the 
stipulated facts to the business of Ex-Lax, 
Inc. outside New York, the trade in its 
product outside the State and, most signi- 
ficantly, the interstate marketing arrange- 
ments for the sale and distribution of its 
product. 


But how else can the effect upon related 
areas of interstate commerce of the res- 
traint asked by plaintiff be determined? It 
is not enough to look solely to the transac- 
tions with which plaintiff was concerned, 
nor to restrict examination to transactions 
within the State. The controlling issue 
raised by the pleadings, both by the com- 
plaint and the answer, is whether the Sher- 
man Act extends its regulation to the re- 
straint here involved. The decisions of the 
Supreme Court, to which we have referred, 
state that we cannot stop our investigation, 
as the Special Term has done; that is 
“merely a preliminary step’. The presence 
of a substantial, actual or threatened effect 
upon interstate commerce is the “vital ques- 
tion’. The stipulation of facts outlines the 
nationwide marketing of “Ex-Lax”. We 
are told that more than forty million boxes 
are sold annually in the United States, the 
annual dollar value of these sales exceed- 
ing two million dollars. From its place of 
manufacture in Brooklyn, New York, the 
product is shipped to retailers and wholesalers 
throughout the country. The manufacturer 
has executed “Fair Trade agreements” with 
retail dealers in 44 other states—in every 
state which has a “fair trade” law. These 
agreements together with those entered 
into with retailers in New York are all 
executed upon a standard form contract 
(Exhibit A to the stipulation). These agree- 
ments number 5,460 in New York, 
2,800 in Illinois, 140 in Connecticut, 15 
in Mississippi and not less than 10 in 
each of the 41 remaining states with “fair 
trade” legislation. 

It may be urged that New York clearly 
predominates and that the business of 
Ex-Lax, Inc., in New York, constitutes 
a separable portion of business activity. 
But if the relative number of individual 
agreements in New York has any signifi- 
cance, it would seem to be as an indica- 
tion of the importance of the trade in 
New York to the entire business of the 
company, and the consequent effect of any 
regulation in New York upon the com- 
pany’s business in other states. 
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From plaintiff’s point of view, the sale 
of “Ex-Lax” in New York may appear 
more readily separable from the whole than 
when viewed from the broader and more 
significant point of view of the manufac- 
turer, but the limited sphere of plaintiff's 
interest and his relation to the market in 
“Ex-Lax” is not controlling as to the effect 
of the restraint on interstate trade in the 
product. To the manufacturer, the en- 
forcement of its “fair trade’ agreements 
in New York is merely an integral part 
of the nationwide program of resale price 
maintenance for its product. The uniform 
contract is but one evidence of the unified 
character of this marketing program. 


The parties further stipulated that Ex- 
Lax, Inc., conducted a nationwide adver- 
tising program by radio, drug store signs, 
newspapers and magazines in furtherance 
of the marketing of “Ex-Lax” and main- 
tained an office in San Francisco at which 
it sells and distributes the product. Those 
facts establish that there was an “inter- 
state marketing arrangement” for the test 
product, contrary to the conclusion reached 
by Special Term. 


[Wentling Decisions] 


It was on the basis of its finding of an 
absence of such an arrangement that the 
court below distinguished the Schwegmann 
case. The necessary implication of the 
decision in that case is that, so far as re- 
tailers of ‘“Ex-Lax” in states other than 
New York are concerned, non-signers are 
not bound by the “fair trade” laws of their 
respective states to the price maintenance 
plan. (Sunbeam Corp. v. Wentling [1950- 
1951 Trape Cases § 62,935], 192 F. 2d 7 
[1951].) In the first Wentling decision of 
the Third Circuit (reported at [1950-1951 
TRADE CASES § 62,739] 185 F. 2d 903), the 
court denied Sunbeam protection against 
Wentling, a Pennsylvania mail order house, 
with respect to interstate sales, but affirmed 
the granting of an injunction against sales 
within Pennsylvania at less than the price 
fixed by Sunbeam. This first decision 
preceded the Schwegmann decision in the 
Supreme Court, but it struck down the in- 
junction of Wentling’s interstate sales on 
the ground that the commerce clause of the 
Federal Constitution barred their regula- 
tion by Pennsylvania. It was stipulated 
that “approximately 10% of all merchandise 
sold” by defendant’s Manhattan store “was 
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sold and delivered by it to customers re- 
siding outside the State of New York.” 
The stipulation states that as a result of its 
advertising program, defendant made “a 
substantial number of sales and deliveries 
of merchandise to customers in States other 


than New York.” 


[Injunction Exceeds Limits of State 
Authority] 


We must conclude the defendant does 
in fact have some interstate sales. On the 
authority of the first Wentling decision, at 
least insofar as the injunction granted be- 
low restricts these sales, it exceeded the 
limits of state authority. 


[Second Wentling Decision] 


Following the Schwegmann decision, the 
Wentling case was remanded: to the Third 
Circuit by the Supreme Court with the 
instruction that it be reconsidered in the 
light of the Schwegmann decision (341 U. S. 
944). On remand, the Third Circuit heid 
that Sunbeam was “entitled to no protec- 
tion at all against Wentling, a non-signer”, 
and dissolved the injunction of Wentling’s 
sales within Pennsylvania (192 F. 2d 7). 


Although neither the first nor the second 
Wentling decision discloses the fact, Sun- 
beam Corporation, the plaintiff, was an II- 
linois corporation with its place of manu- 
facture in the vicinity of Chicago. (Moody’s 
Manual of Investments [Industrials-1951], 
p. 1338.) Thus, the second Wentling deci- 
sion did not purport to lay down a rule 
applicable to the case at bar where pro- 
ducer and retailer are both within the same 
state. Nevertheless, we may conclude from 
the Wentling case that Ex-Lax, Inc., is 
entitled to no protection against non-sign- 
ers outside New York. The question re- 
mains, are the domestic producer and 
signing retailer entitled to protection against 
a domestic, non-signing retailer with respect 
to intrastate sales? 


It cannot be assumed from the fact that 
Ex-Lax, Inc., cannot enforce its resale 
price maintenance plan against non-signers 
outside New York that its price main- 
tenance program no longer exists. The 
“interstate marketing arrangement” sub- 
sists, although shorn of one of its most 
effective weapons, the power to restrain 
non-signatories. 


To permit the enforcement of price main- 
tenance within one state while it was de- 
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nied in the 44 other states with “fair trade” 
laws, would introduce an aberration into 
programs of price maintenance, but in the 
absence of a substantial effect upon com- 
merce between the states that would not 
be controlling. However, examination of 
the effects, actual or threatened, of sus- 
taining an injunction against defendant 
leads to the conclusion that such restraint 
has a substantial effect upon commerce 
and falls within the bar of the Sherman 
Act and must be dissolved. 


[Local Sales Directly Relate to Sales in 
Other States] 


The nub of the problem is that the New 
York sales of Ex-Lax are directly related 
to sales in other states. Profits realized 
from “fair trading” in one market can be 
used to support uneconomic price cutting 
in another. Pricing policies of one market 
produce reactions in adjacent markets and 
send out widening waves of disturbance. 
The natural flow of commerce across state 
lines would necessarily be impaired by a 
distinction resting upon the state of origin. 
Manufacturers seeking the protection of 
the “fair trade” law of their state would 
tend to favor intrastate markets and might 
even seek to keep their products within 
their state. Thus a new form of trade bar- 
rier between the states would be erected 
with a direct effect upon interstate com- 
merce. 


The manufacturer, Ex-Lax, Inc. and 
the defendant both engage in interstate 
commerce to a substantial extent. The manu- 


facturer has a nationwide marketing ar- 
rangement for its product, of which the 
distribution in New York is but a part. 
These are but connecting links to interstate 
commerce, but by virtue of them the effect 
of the restraint sought by plaintiff would 
be transmitted into the area of regulation 
of the Sherman Act. Accordingly, the 
injunction must be dissolved. 

This result is in accordance with the de- 
cision of the California and New Jersey 
Courts, which have heretofore considered 
the problem. 

In Cal-Dak Co. v. Sav-On Drugs, Inc. 
[1950-1951 TrapE Cases § 62,904], (242 P. 
2d -333 [Cal.]; April 3, 1952), the District 
Court of Appeal, Second Appellate District, 
Division Two California, denied a prelim- 
inary injunction to the plaintiff in an action 
to restrain the defendant from selling a 
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commodity at less than the retail fair trade 
price and for damages. The trade-marked 
article was manufactured in California and 
sold throughout the nation. The defendant, 
a non-signatory, purchased the articles in 
California and sold them in California. The 
court held that interstate commerce was 
involved, and stated (p. 336): 


“Plaintiff's method of operation when 
viewed as a whole constitutes interstate 
commerce. Its product is manufactured 
in California; its sales are made to job- 
bers and distributors throughout the 
United States for resale therein * * *. 
Thus it is evident that its intrastate and 
interstate operations are so interlocked 
it is not possible, so far as their ‘effect’ 
on interstate commerce is concerned, to 
segregate and isolate sales made to Cali- 
fornia jobbers as distinguished from sales 
made to other jobbers and distributors 
in the various states. All these sales per- 
tain to interstate commerce. 

“Plaintiff's argument that the products 
they seek to enjoin defendant from sell- 
ing at reduced prices were manufactured 
in California and never left the state and 
thus have not entered the stream of in- 
terstate commerce is not controlling here 
since it is sufficient if intrastate com- 
merce is influenced by plaintiff's sale to 
defendant.” 

In Hoffman-La Roche, Inc. v. Weissbard 
[1952 Trape Cases § 67,258] (19 N. J. 
Super. 210 [March 31, 1952]) the plaintiff, 
a New Jersey corporation, brought an ac- 
tion to enjoin the defendants, non-signa- 
tories, owners of local drug stores, from 
selling articles below the fair trade fixed 
prices. The plaintiff manufactured the arti- 
cle in New Jersey, did a nationwide busi- 
ness and had executed fair trade price 
agreements in 45 states, using the same 
prices throughout the United States. Prior 
to the Schwegmann case, the defendants 
purchased plaintiff's articles directly from 
the plaintiff, but since then they purchased 
the articles outside the State and they 
were delivered) to the defendant’s Jersey 
stores. The Supreme Court of New Jersey, 
Chancery Division, Essex County, held 
that an injunction could not be granted, and 
stated that “at common law in this state, 
price-fixing agreements were illegal as 
against public policy.” At page 217, the 
court said: 


“Quite obviously, in the cases sub 
judice, the transactions were interstate. 
The merchandise offered for sale in this 
state was purchased by the defendants 
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outside the state. However, if the de- without costs. The facts excluded from the 
fendants had purchased the plaintiffs stipulation by Special Term are found. The 
products within the state, the Sherman finding in the opinion, which constitutes the 


act would still apply, decision, that the transactions were solely 
[Judgment Reversed] in intrastate commerce is reversed. 
The judgment is reversed on the law, WENZEL, MacCrate and Scumint, JJ., 


with costs, and the complaint is dismissed, concur. 


[67,312] Kobe, Inc., and Alta Vista Hydraulic Company, Ltd. v. Dempsey Pump 
Company, Oscar E. Dempsey, Specialty Sales and Service, Inc., and M. L. Walraven, Jr. 


Dempsey Pump Company and Oscar E. Dempsey v. Kobe, Inc., and Alta Vista 
Hydraulic Company, Ltd. 


In the United States Court of Appeals for the Tenth Circuit. Nos. 4313 and 4314. 
May Term, 1952. Dated July 5, 1952. 


Appeal and Cross-Appeal from the United States District Court for the Northern 
District of Oklahoma. 


Sherman Antitrust Act 


Monopoly—Parties Liable—Predecessor of Corporation—Where a company reor- 
ganizes and continues to carry on the business in exactly the same manner and under the 
same arrangements as the old concern, has full knowledge of the contracts and the accumula- 
tion of patents and the manner in which they are being used, retains the same president 
who was the guiding light in the concentration of these patents which resulted in an 
unlawful monopoly, and there is no indication that the president changed or intends to 
change the policies of the old concern, the new organization can not escape the con- 
sequences of the arrangements. 


See the Sherman Act annotations, Vol. 1, J 1210.337, 1640.261. 


Monopoly—Patents—Monopolization of a Part of Trade—The contention of a com- 
pany, which has collected all the patents relating to hydraulic pumps for oil wells, that it 
did not have the power to create a monopoly because their pump was in active competition 
with other types of pumps used for the same purpose was denied. The Court found that 
although all pumps may be used in shallow wells, the company’s pump was particularly 
adapted for deep wells and in wells where the hole has not been drilled exactly per- 
pendicular and, therefore, the company came within the statute which prohibits the 
monopolization of any part of trade or commerce. To constitute a violation of the Act 
the monopolistic practices need not extend to an entire industry. 


See the Sherman Act annotations, Vol. 1, J 1270.201. 


Patent Infringement Suit—Violation of Sherman Act as a Defense—Monopoly— 
Counterclaim.—Dismissal of an infringement action was affirmed although the plaintiff 
company, which had collected all the patents relating to hydraulically actuated deep-well 
oil pumps, had brought the infringement suits believing some of its patents were infringed. 
It was found that the real purpose of the action was to further an existing monopoly held 
by it and to eliminate the defendant as a competitor. In such a case, where a plaintiff 
enjoys a monopoly on patents, the plaintiff is denied relief in an infringement action, 
without regard to the validity of the asserted claim, and is enjoined from prosecuting 
the suit. The defendant, the alleged patent infringer, was awarded treble damages and 
injunctive relief. 


See the Sherman Act annotations, Vol. 1, J 1660.200. 


Monopoly—Sufficiency of Proof—Intent to Monopolize—A company’s reply to a 
cross-complaint that it had no intention of violating the Sherman Act when it pooled 
contracts so as to collect all the patents relating to hydraulic deep-well oil pumps was 
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denied. If there is a unification and concentration of power and control over a commodity, 
that in itself may make a prima facie case of intent and purpose to exercise illegal restraints 


and to monopolize. 


It is sufficient to satisfy this requirement if the consequence of a 


defendant’s conduct or business arrangements results in a monopoly. 
See the Sherman Act annotation, Vol. 1, J 1640.191. 


For the appellants: Rufus S. Day, Jr., Ford W. Harris, Jr., and William A. McAfee 
(McAfee, Grossman, Taplin, Hanning; Newcomer & Hazlett; Harris, Kiech, Foster & 
Harris; Fairfield & Woods; James A. Woods, and Charles J. Biese on the brief). 


For the appellees: R. B. McDermott and Charles M. McKnight (Robert F. Davis, 
Bradford J. Williams, Fenelon Boesche and T. Hillas Eskridge on the brief), for Dempsey 
Pump Co. and Oscar E. Dempsey; and Anne Moroney, for Specialty Sales and Service, Inc. 


Affirming a judgment of the U. S. District Court, Northern District of Oklahoma, 


1950-1951 Trade Cases {[ 62,801. 


Before Puituirs, Chief Judge, and Murrau and Pickett, Circuit Judges. 


[Abuse of Patent Monopoly Alleged] 


Pickett, Circuit Judge [Jn full text ex- 
cept for omissions indicated by asterisks]: 
Kobe, Inc.,7 and Alta Vista Hydraulic Com- 
pany, Ltd., California corporations, sued 
Dempsey Pump Company, an Oklahoma 
corporation, Oscar E. Dempsey, its presi- 
dent, Specialty Sales and Service, Inc.,’ an 
Oklahoma corporation, and M. L. Wal- 
raven, Jr., for infringement of five patents. 
The amended complaint also alleged that 
the defendants, which included a former 
employee of Kobe, Inc., conspired to use 
information of Kobe obtained from former 
employees for unfair competition and unfair 
business practices. The defendants denied 
the validity of the patents or that they were 
infringed if valid. The unfair business prac- 
tices were denied. As a further defense and 
by cross-complaint, the defendants alleged 
abuse of the patent monopoly in violation 
of Secs. 1 and 2 of the Sherman Antitrust 
Ace dist) Ss, GAL TSsecs. 1 and 72), "and 
counterclaimed for triple damages under 
Sccm4poretnes Clayton Actes UU, Ss GA", 
Seenl|5): 


[Proceedings in Trial Court] 


The trial court held that the plaintiff was 
the owner of patents numbered 1907951, 
2081220, 2473864 and 2081223, and that it 
was a licensee under patent 1907947, all re- 
lating to hydraulic pumps. It held patent 
1907947 valid and infringed in each claim 
in suit. Three of the other patents were 
held to be invalid but infringed if valid. 
The fifth patent, number 2473864, was held 


1Kobe, Inc., will be referred to herein as 
Kobe or plaintiff. 
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to be invalid but infringed if valid. The 
cause of action relating to the unfair busi- 
ness practices was dismissed. The court 
held the plaintiffs guilty of unlawful monop- 
olization under the Sherman Act and awarded 
triple damages. 


On the counterclaim the court found that 
Dempsey had suffered losses as a result of 
the unlawful monopoly in the sum of 
$143,364.50. It included expenses and at- 
torney fees in connection with the defense 
of the infringement action totaling $23,045. 
It found that Specialty had suffered a loss 
of commissions on the sale of pumps and 
auxiliary equipment in the sum of $23,481.41. 
It is also allowed Dempsey $25,000 attorney 
fees incurred in the prosecution of the 
counterclaims and $5,000 attorney fees to 
Specialty. Under the Clayton Act judg- 
ment was entered in favor of Dempsey for 
$430,093.50 and for Specialty in the amount 
of $70,444.23, and the plaintiffs were en- 
joined from continuing the monopoly. 


[Contentions of Plaintiffs for Reversal] 


On appeal the basic contentions of the 
plaintiffs for reversal are that the court 
erred in holding that the plaintiffs or their 
predecessor was guilty of monopolizing a 
part of trade or commerce for the reasons 
that: (1) the evidence did not show that the 
plaintiffs or their predecessor had any power 
to monopolize the field of the hydraulic 
pump for oil wells; (2) that there was no 
evidence of any purpose or intent on the 
part of the plaintiffs or their predecessor to 
monopolize that field; and (3) that even if 


2 Dempsey Pump Co. will be referred to herein 
as Dempsey; Specialty Sales and Service, Inc., 
as Specialty, or both as defendants. 
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the plaintiffs’ predecessor, herein referred 
to as Old Kobe, had been guilty of unlawful 
monopoly there was no evidence that the 
plaintiffs were guilty of such monopoly for 
the reasons: (a) that Kobe or its parent 
company, Dresser Industries, Inc., was not 
responsible for a monopoly of the predeces- 
sor in the absence of proof that Kobe was 
guilty of continuing the monopoly; (b) that 
the patents acquired by Kobe in the reor- 
ganization did not give it power to monop- 
olize the field of hydraulic pumps; (c) that 
there is no evidence that Dresser or Kobe 
had any purpose or intent to monopolize 
that field; and (d) that Kobe was not guilty 
of such monopoly even though it had the 
power and the purpose to monopolize the 
hydraulic pump field because it had never 
refused to grant licenses on a reasonable 
basis and had not otherwise misused its 
patents. It is also contended that the record 
does not warrant the findings of damages in 
favor of the cross-claims even if the plain- 
tiffs were guilty of monopolization. The 
correctness of the court’s finding as to two 
of the patents is also questioned by the 
appeal and the cross-appeal. 


[History and Background | 


To determine the antitrust issues, it is 
necessary to explore the background and 
history of the development of the hydraulic 
pump for oil wells and the business conduct 
of Old Kobe leading up to the creation of 
and the business conduct of Kobe. 


Clarence J. Coberly, an engineer, inventor 
an industrialist, organized Old Kobe in 1923 
and was its president throughout its exist- 
ence. In 1925 there was no hydraulic pump 
available to the oil industry for pumping oil 
from wells, and Coberly recognized the 
need for such a pump and its commercial 
opportunities. Due to the increasing depth 
of oil wells and the unevenness of wells 
caused by rotary drilling, the need for im- 
proved methods for lifting oil from wells 
was generally recognized. Inventors Crum, 
Scott, Humphreys and Gage, separately 
and independently of each other, conducted 
experiments and obtained patents relating 
to hydraulic pumps. It was during this time 
that Gage built and sold the first pump 
of this kind. At this point Crum, Scott 
and Humphreys were attempting to manu- 
facture and market a pump under their 
patents but the ventures did not meet with 
financial success. These patents were then 
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conveyed to Scott-Ross & Company which 
continued experiments under the direction 
of Scott. In order to separate the hydraulic 
pump enterprise from the other business 
of Scott-Ross, the Rodless Pump Company 
was organized in 1929. Up to 1932 Rodless 
had manufactured and sold a small number 
of pumps. It had also acquired patents 
issued to Yungling and Knox. In 1932 
Rodless was in financial difficulties but it 
was the holder of important patents for the 
production and marketing of hydraulic 
pumps. 


The Gage pump, during this time, was 
showing signs of success. The Alta Vista 
Hydraulic Company, Ltd., was created and 
certain of the Gage patents were assigned 
to it, among which was patent 1907947, one 
of the patents in suit. By 1932 Gage and 
Alta Vista had advanced in the actual manu- 
facture of hydraulic pumps to such an 
extent that they had entered the Mid-Con- 
tinent Field of oil production through a 
licensee. Aliso during this time, Coberly, 
through Old Kobe was ready to market a 
hydraulic pump. He was satisfied that his 
design infringed the Humphreys patents 
and possibly others, but was unable to 
secure a license from Humphreys and con- 
sequently did not press his experiments at 
this time but was granted several valuable 
patents. In 1929 Coberly learned that Rodless 
had secured a license under the Humphreys 
and Crum patents. He aproached Rodless 
and proposed that Rodless and Old Kobe 
consolidate their patents for the use of both. 
This resulted in the First Rodless-Kobe 
Agreement of March 1, 1933. This agree- 
ment provided that a corporation should be 
created for the purpose of holding title to 
the patents assigned to a pool. The new 
corporation was called Roko Corporation. 
It had no function other than the holding 
of the pool patents, granting licenses ac- 
cording to the terms of the agreement, and 
the acquiring of other patents relating to 
hydraulic pumps. Kobe and Rodless were 
to assign to Roko all of their patents and 
all future inventions or patents acquired for 
the 25 year period provided for in the 
agreement. The pool provided for was not 
an open pool. It was to issue only a license 
to Old Kobe, but Rodless was to have the 
right to a similar license if it should elect 
to claim that right within three years from 
the date of the agreement. This right was 
never exercised and was cancelled out by 
agreement within about one year. It was 
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specifically agreed that Roko should not 
issue any license to other persons except 
upon unanimous vote of the Board of Di- 
rectors, three of whom were nominated by 
Old Kobe and three by Rodless. The agree- 
ment provided that Roko should establish 
a schedule of prices and terms of sale which 
was to be controlling of all sales by its 
licensees and included a form of license 
agreement requiring the licensee to comply 
with the prices fixed by the patent pool. 
The price fixing provision was eliminated 
in a subsequent amendatory contract after 
Rodless had surrendered its option to be 
licensed, and Old Kobe was then the sole 
licensee of the pool and was able to control 
its own prices. 


[Agreement to Maintain Patent Monopoly] 


The agreement provided that the pur- 
pose of the pool was to acquire patents 
relating to hydraulic pumps and to do 
everything reasonably within its power to 
“build up and maintain its patent monop- 
oly.” At the time of the execution of this 
agreement, the desirability of acquiring the 
Gage patents for the pool was recognized. 
This was accomplished on April 19, 1934, 
when Roko executed two agreements where- 
by it acquired the patent rights of Gage 
and Alta Vista. Seven patents were pur- 
chased from Gage as an individual for 
$12,000 in cash. In this agreement Gage 
agreed that he would not engage in any 
business or accept any employment in any 
way detrimental to Roko or its licensees 
for a period of five years. It also required 
Gage to assign to Roko any inventions or 
patents relating to hydraulic pumps which 
he might acquire within a period of 10 years. 
The Alta Vista arrangement was not for an 
outright assignment of its patents, but was 
an exclusive license probably because of 
an outstanding limited license. This con- 
tract provided that if Alta Vista should ac- 
quire any ‘patents in the future relating to 
hydraulic pumps, it would grant- exclusive 
rights to Roko and its licensees. It did not 
require that the Gage pump be manufac- 
tured or placed upon the market, instead 
the royalties exacted were a percentage of 
the proceeds of the sale of all pumps manu- 
factured by licensees of Roko. No pumps 
were ever manufactured or marketed under 
any of these patents. The first Alta 
Vista agreement did not prohibit Alta Vista 
from producing pumps under the license, 
but Alta Vista abandoned the business and 
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in a later agreement declared that the earlier 
license to Roko was intended to be exclu- 
sive. After November 9, 1934, when by 
amendment to the original agreement Rod- 
less surrendered its right to obtain a license 
from Roko, Old Kobe became the sole 
licensee and manufacturer of hydraulic 
pumps under the Roko pool, and was free 
from any threat of competition or patent 
infringement from any known source after 
the acquisition of the Gage and Alta Vista 
patents. 


Subsequently, patent counsel for Old 
Kobe and Roko continuously checked patents 
which were issued from the patent office 
and which might affect their business. Dur- 
ing the period between 1933 and 1945, Old 
Kobe and Roko acquired a total of more 
than 70 patents from inventors in and out 
of their own organization. During this time 
Old Kobe, under the direction of Coberly, 
produced only the Coberly pump and had a 
thriving business throughout most areas 
where oil was produced. The first real 
manufacturing and selling efforts of Old 
Kobe were commenced only after all patents 
from which competition might develop were 
in the Roko pool and after Old Kobe be- 
came the sole licensee from Roko. Its 
business prospered and no other hydraulic 
pump in the field was offered to the indus- 
try until the Dempsey pump appeared in 
1948, at which time annual sales of Old 
Kobe exceeded $4,000,000. 


[Enter Into Reorganization Agreement] 


In 1944 Dresser Industries, Inc., became 
interested in the manufacture of hydraulic 
pumps for oil wells. Dresser is a holding 
company for corporations manufacturing 
heavy oil field equipment. It desired to 
include the business of Old Kobe. A plan 
was agreed upon whereby all the assets of 
Old Kobe were to be transferred to Dresser, 
which was to assume all of Old Kobe’s lia- 
bilities, and issue Dresser stock for distribu- 
tion to Old Kobe stockholders in exchange 
for the surrender of their stock. Old Kobe 
owned only one-half of the stock in Roko, 
and the reorganization agreement was de- 
pendent upon Dresser being able to acquire 
the other one-half of Roko stock which was 
owned by Rodless. This was also accom- 
plished by stock transfer. Dresser then 
transferred to Kobe, a new California cor- 
poration of the same name as Old Kobe, 
all the assets, including 72 patents, which it 
had acquired in the transaction. All of the 
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stock of the new corporation was owned by 
Dresser. There was no interruption of or 
change in the business. The manufacture 
and marketing of hydraulic pumps con- 
tinued as before the reorganization with the 
same personnel and under the same cor- 
porate and trade name. Coberly remained 
in charge of the Kobe enterprise as presi- 
dent of the new corporation, but the direc- 
tors were nominated from officials of Dresser. 


In 1947 Oscar Dempsey made tests and 
experiments with a hydraulic oil pump. 
Some installations were made and it became 
apparent that Dempsey might have a suc- 
cessful pump. Dempsey’s pump was an- 
nounced and offered to the industry at the 
International Petroleum Exposition at Tulsa 
in May of 1948. Prior to that time the 
Dempsey Pump Company had been or- 
ganized for the purpose of manufacturing 
and marketing this pump, and defendant, 
Specialty Sales and Service, Inc., had been 
employed to promote the sale of the same. 
As early as December, 1947, Kobe sales 
agents had reported the activity on the 
part of Dempsey and were advised to care- 
fully check the performance of the experi- 
mental installations and to keep Kobe ad- 
vised. It was reported that Dempsey was 
establishing extensive manufacturing facili- 
ties to produce hydraulic pumps and that 
one of Kobe’s agents had received inquiries 
from potential purchasers of the Dempsey 
pump respecting Kobe’s attitude in event 
they should acquire Dempsey units for tests. 
The customer was informed that as soon 
as Dempsey sold a pump, Kobe would in all 
probability test its legality in court. Kobe’s 
Mid-Continent manager reported that they 
could not overlook the development by 
Dempsey and that “this seems to be grow- 
ing to such proportions that it may require 
our attention in the not too distant future.” 
There were numerous similar reports prior 
to the Tulsa exposition. 


At the exposition the Dempsey pump 
created considerable interest among pur- 
chasers of this type of equipment. As a 
result of the exhibition, Dempsey and Sep- 
cialty received requests for demonstrations 
or data from 79 prospective purchasers, in- 
cluding many of the major producers of the 
Mid-Continent area. Coberly and other em- 
ployees of Kobe were present and called 
on Dempsey representatives. Coberly re- 
quested drawing and a demonstration of the 
pump because he believed that the new 
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pump would infringe certain of Kobe’s 
patents. Coberly was advised that the 
patents had been checked by counsel who 
was of the opinion that no infringement 
was involved and the drawings were not 
furnished. Coberly stated that he thought 
Dempsey was infringing because he did not 
think that anyone could build a pump with- 
out infringing on the Kobe structure or 
patents held by it. Later Dempsey wrote 
Coberly and offered to disclose the detailed 
structure of the Dempsey pump at the 
Dempsey factory. No reply was received 
and the Dempsey pump was not examined. 


After the Tulsa exposition, Dempsey re- 
ceived 69 further requests for information 
concerning the pump. This activity was 
conveyed to Kobe by its representatives 
with statements that the tests were cutting 
into Kobe’s established customers. Similar 
memos continued to come in to Kobe through- 
out the summer of 1948, some of which 
indicated that the Dempsey pump, selling 
for less money and outperforming the Kobe 
product, would afford real competition. 


[Suit Filed by Kobe] 


On August 13, 1948, before Kobe had 
received the drawings of the Dempsey 
pump, it served written notice of its claim 
of infringement and demanded that Dempsey 
immediately discontinue its activities in 
connection with its pump. Coberly immedi- 
ately advised his Mid-Continent manager 
that the notice would answer the inquiries 
of Kobe’s employees and csutomers and that 
it was expected that two years would be 
required to obtain a decision in the case. 
On August 23rd, Kobe sent a letter to its 
salesmen notifying them of the notice to 
Dempsey and stating, “The information 
* * * is not to be purposely taken to the 
customers,” and advised that further instruc- 
tions would follow as to how the matter 
would be handled. Later, the salesmen 
were instructed not to originate a discus- 
sion of the matter with customers but ad- 
vised them what the reply should be if ques- 
tioned. On September 14, 1948, this action 
was filed and two weeks later a circular 
letter was sent to the purchasing agents 
of the 40 major purchasers of pumping 
equipment in the Mid-Continent area. This 
letter concluded with the statement, “As a 
user of hydraulic pumping equipment, we 
feel that you will wish to know and that 
it is our obligation to inform you of this 
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pending infringement action.” Coberly tes- 
tified that the purpose of the letter was 
merely to supply information to purchasers 
whom he believed would be interested. As 
a result of the suit and the notices, the 
activities of Dempsey and Specialty were 
almost at a standstill. 


[Dismiss Action Alleging Unfair 
Competition] 


The original complaint alleged only patent 
infringement. On March 8, 1949, by amend- 
ment, the plaintiffs added a cause of action 
in which unfair competition was alleged. 
It was charged in this amended complaint 
that Dempsey had conspired with former 
Kobe employees to pirate Kobe’s trade 
secrets, its good will, its customers and its 
employees. It is true that the defendant, 
Walraven, was a former employee of Kobe 
but the evidence was undisputed that he 
had left that employment and organized 
the Specialty Company for the purpose of 
distributing and selling oil well equipment 
prior to the time that he became acquainted 
with Dempsey or the Dempsey product. 
No serious attempt was made at the trial 
of the case to sustain this charge. The 
court dismissed it and no appeal was taken 
from that portion of the judgment. 


[Plaintiff Has a Complete Monopoly 
of the Business | 


In considering the correctness of the 
court’s conclusion that the plaintiffs had 
carried on their business in violation of 
the provisions of the Sherman Act which 
would prevent their recovery for an in- 
fringement of their patents and make them 
liable for the damages resulting from such 
violation, certain principles of law must be 
recognized. Sec. 1 of the Antitrust Act 
declares that every contract, combination in 
the form of trust or otherwise, or con- 
spiracy in restraint of trade or commerce 
among the several states or with foreign 
nations, is declared to be illegal. Sec. 2 
provides that every person who shall mo- 
nopolize, or attempt to monopolize, or 
combine or conspire with any other per- 
son or persons to monopolize any part 
of the trade or commerce among the sev- 
eral states, or with foreign nations, shall 
be guilty of a misdemeanor (15 U.S. C. A. 
Secs. 1 and 2). It-is well established that 
to constitute a monopoly under the provi- 
sions of this statute there must be both the 
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power and the purpose or intent to mo- 
nopolize. United States v. Griffith [1948-1949 
TRADE CASES {J 62,246], 334 U. S. 100; Amert- 
can Tobacco Co. v. United States, 328 U. S. 
781, 814; Standard Oil Co. v. United States, 
221 U.S. 1; United States v. Aluminum Co. of 
America [1944-1945 Trane Cases { 57,342], 
2d Cir., 148 F. 2d 416. Ordinarily patent 
pools when created for legitimate purposes 
are not illegal in themselves. Standard Oil 
Co. v. United States, 283 U. S. 163. Agree- 
ments which require licensees to assign 
future inventions or patents are not in them- 
selves illegal. Tvransparent-Wrap Machine 
Corp. v. Stokes & Smith Co., 329 U. S. 637. 
Such agreements, however, which effect a 
restraint of trade or create monopolies, if 
designed for that purpose, are violations of 
the law. Umited States v. Line Material Co., 
333 U. S. 287; Hartford-Empire Co. v. United 
States, 323 U. S. 386; Cutter Laboratories, 
Inc. v. Lyophile-Cryochem Corp., 9 Cir., 179 
F, 2d 80. It is acknowledged in this case 
that the plaintiffs did have a complete mo- 
nopoly of the business relating to hydraulic 
pumps for oil wells. 


[Plaintiffs Deny Violation of 
Sherman Act] 


Plaintiffs contend that their pooling con- 
tracts and the conduct of their business 
were not such as to constitute a violation 
of the Sherman Act or a misuse of their 
patents. First they say that they did not 
have the power to create a monopoly be- 
cause their pump was in active competition 
with other types of pumps used for the 
same purpose. The record illustrates that 
there are in use a number of methods of 
lifting oil from wells. The sucker or rod 
pump, the electric pump and the gas lift 
method are those most commonly used. 
To some extent Kobe was in competition 
with the manufacturers of these types of 
pumps. Particularly in shallow wells, all 
the pumps may be used under identical con- 
ditions, but each method had advantages 
over the other under different conditions. 
It is agreed, however, and the court so 
found, that the hydraulic pump is partic- 
ularly adapted for deep wells and in wells 
where the hole has not been drilled exactly 
perpendicular. The use of the rod type 
pump and the electrical pump becomes im- 
practical at some of the extreme depths to 
which wells are now drilled. 
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[Act Prohibits the Monopolization of 
Any Part of Trade] 


To constitute a violation of the Act the 
monopolistic practices need not extend to 
an entire industry. The statute prohibits 
the monopolization of “any part of trade 
or commerce.” This was the holding in 
United States v. Yellow Cab Co. [1946-1947 
TRADE CASES § 57,576], 332 U. S. 218; Stand- 
ard Oil Co. v. United States, 221 U. S. 1; 
Fashion Originators Guild v. Federal Trade 
Commission, 2 Cir., 114 F. 2d 80, affirmed 
312 U. S. 457. Then too, the amount of 
the commerce is not determinative, where, 
as here, the trade in the commodity is likely 
to increase. United States v. Columbia Steel 
Co., 334 U. S. 495, 519; United States v. 
Yellow Cab Co., supra, p. 225; United States 
v. Socony-Vacuum Oil Co., 310 U. S. 150, 
224, note 59; Montague & Co. v. Lowry, 193 
U. S. 38. Surely the Kobe pump was an 
“appreciable” part of the oil pump industry. 


[Intent Not Necessary to Create 
Illegal Monopoly] 


As to the intent of the purpose of mo- 
nopolies, it is not necessary that the proof 
include specific intent in a criminal sense. 
If there is a unification and concentration 
of power and control over a commodity, 
this in itself may make a prima facie case 
of intent and purpose to exercise illegal 
restraints and to monopolize. It is sufficient 
to satisfy this requirement if the conse- 
quence of a defendant’s conduct or business 
arrangements results in a monopoly. Umited 
States v. Griffith, supra; Standard Oil Co. v. 
United States, 221 U. S. 1; Umited States v. 
Aluminum Company, supra, p. 432. In the 
Aluminum Company case, the court, referring 
to Sec. 2 of the Act, stated, “To read the 
passage as demanding any ‘specific’ intent, 
makes nonsense of it, for no monopolist 
monopolizes unconscious of what he is do- 
ing.’ We think the evidence warrants the 
finding that the first Kobe-Rodless agree- 
ment and the creation of Roko was the 
beginning of an arrangement to corner the 
hydraulic pump business for oil wells and 
that it had that result. The record indicates 
that every important patent which was is- 
sued relating to this field of the industry, 
although never used, found its way into 
that pool and no other such pump was 
manufactured by anyone else but Kobe, 
Old or New, until Dempsey put one on 
the market in 1948. Nor do we believe, 
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under the circumstances of this case, that 
the new organization can escape the conse- 
quences of these arrangements. These cor- 
porations had full knowledge of the contracts 
and the accumulation of patents in Roko 
and the manner in which they were being 
used. The original contract between the 
new organization and Old Kobe was con- 
ditioned upon the ability of Dresser to obtain 
the outstanding stock in Roko from Rodless 
and by that agreement the new corporation 
intended to put itself in the identical posi- 
tion of Old Kobe. Kobe carried on the 
business in exactly the same manner and 
under the same arrangements as Old Kobe. 
It retained Coberly as its president who 
was the guiding light in the concentration 
of these patents in Roko which resulted in 
the monopoly, and there is no indication 
that he changed or intended to change the 
policies of Old Kobe. The purposes of the 
original contract creating the monopoly 
were illustrated by the activities of Kobe 
when Dempsey appeared on the market and 
became the definite prospect for competi- 
tion in the hydraulic field. Until then there 
had been no need for Kobe to display its 
monopolistic power. A reading of the com- 
munications between the company and the 
sales agents and the testimony as to the 
activity of different representatives of Kobe 
can leave no other inference than that the 
monopolistic purpose of this original arrange- 
ment was to be continued if possible. This 
suit was no more than a part of the original 
plan and was designed to nip this competi- 
tive threat in the bud. When the suit was 
filed the plaintiffs had no concrete informa- 
tion that the Dempsey pump infringed any 
of Kobe’s patents. Drawings or models of 
it had never been examined by or been in 
Kobe’s possession. Of course there was 
some description of the pump by different 
witnesses who had seen it, but not from 
engineers who could determine if there was 
an infringement. Upon the giving of notice 
of infringement and the filing of this action, 
the notices sent out to the trade were veiled 
threats that purchasers might be involved. 
Customers were to be advised that in all 
probability the litigation could not be dis- 
posed of short of two years. The amend- 
ment of the complaint to include a ground- 
less cause of action that the defendants had 
entered into a conspiracy with former em- 
ployees of Kobe to pirate their business 
further illustrates the intention to put Demp- 
sey out of business, if possible, and continue 
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the monopoly. Coberly’s statement at the 
Tulsa exposition, with no information about 
the Dempsey pump, that he was of the opin- 
ion that it was impossible to make a hydraulic 
pump without infringing Kobe’s patents, 
also illustrates this design, although it is 
argued here that Kobe could not have the 
power to monopolize the field because the 
basic patents for its pump had expired. 


[Findings of Monopolistic Practices 
By Kobe Upheld] 

Kobe gave wide publicity to the number 
of patents which it owned. An imposing 
list of patents was in a conspicuous place 
in its catalogues, many of which had ex- 
pired, and they were used to the limit in 
its attempt to stop Dempsey. The issues 
presented were issues of fact. The trial 
court found them against the plaintiff, Kobe. 
It found specifically that it was guilty of 
monopolistic practices in violation of law. 
On this record we cannot say that there is 
no substantial evidence to support the find- 
ings or that they are clearly erroneous. 
United States v. Oregon State Medical Society 
[1952 Trape Cases J 67,264], 343 U. S. 326; 
United States v. Yellow Cab Co. [1948-1949 
TravE Cases { 62,522], 338 U. S. 338. 


[Contention that Defendants Cannot Maintain 
Cross-Claim Denied | 
There is no merit in the contention that 
defendants cannot maintain their cross- 
claim because Kobe did not refuse to grant 
a license to Dempsey upon reasonable terms. 
The proof was that such a license was 
never requested by the defendants and was 
never refused. No attempt was made to 
prove that such a license would have been 
granted had the request been made. In all 
the years which Kobe manufactured pumps, 
no license was ever granted to anyone else 
and the licenses which were reserved in 
original contracts were eventually elimi- 
nated by Kobe. When operating under the 
Roko agreement, licenses to others were 
prohibited unless consented to by Old Kobe. 
There is nothing here to indicate that a 
different policy had been adopted. The in- 
ference is that the old practice was being 
continued. Of course the refusal to grant 
a license or a willingness to grant one if 
requested might be a circumstance in deter- 
mining whether or not there was an unlaw- 
ful monopoly. It would not be controlling 
and would not be a defense if an unlawful 
monopoly actually existed. 
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This brings us to the question of the 
right of the defendants to recover damages 
and the sufficiency of the evidence to sustain 
the awards made by the court. Kobe stren- 
uously contends that even though it may 
be guilty of monopolistic practices such 
practices did not reach the defendants until 
the commencement of the infringement ac- 
tion, and any damages suffered by them 
resulted only from that action. It is said 
that to allow recovery of damages resulting 
from the infringement action would be a 
denial of free access to the courts. We 
fully recognize that free and unrestricted 
access to the courts should not be denied 
or imperiled in any manner. At the same 
time we must not permit the courts to be 
a vehicle for maintaining and carrying out 
an unlawful monopoly which has for its 
purpose the elimination and prevention of 
competition. The trial court found that 
Kobe did not institute the infringement ac- 
tion in bad faith but believed that some of 
its patents were infringed, and that Kobe 
intended to secure a judgment which would 
eliminate defendants as competitors and to 
remain in exclusive possession of the whole 
of the interstate markets for deep well 
hydraulic pumps for oil wells. The trial 
court also found that the infringement action 
and incidental activities by Kobe were in- 
tended and designed to further the existing 
monopolistic purposes. 


[Infringement Action Brought to Further 
Existing Monopoly] 


We have no doubt that if there was 
nothing more than the bringing of the in- 
fringement action, resulting damages could 
not be recovered, but that is not the case. 
The facts as hereinbefore detailed are suff- 
cient to support a finding that although 
Kobe believed some of its patents were in- 
fringed, the real purpose of the infringement 
action and the incidental activities of Kobe’s 
representatives was to further the existing 
monopoly and to eliminate Dempsey as a 
competitor. The infringement action and 
the related activities, of course, in them- 
selves were not unlawful, and standing alone 
would not be sufficient to sustain a claim 
for damages which they may have caused, 
but when considered with the entire mo- 
nopolistic scheme which preceded them we 
think, as the trial court did, that they may 
be considered as having been done to give 
effect to the unlawful scheme. Aikens v. 
Wisconsin, 195 U. S. 194; Swift and Co. v. 
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United States, 196 U. S. 375. The language 
used in American Tobacco Co. v. United 
States {1946-1947 TrapE Cases { 57,468], 
328 U. S. 781, 809, is appropriate, where 
it was said: 


“Tt ig not the form of the combination 
or the particular means used but the 
result to be achieved that the statute con- 
demns. It is not of importance whether 
the means used to accomplish the unlaw- 
ful objective are in themselves lawful or 
unlawful. Acts done to give effect to the 
conspiracy may be in themselves wholly 
innocent acts. Yet, if they are part of the 
sum of the acts which are relied upon to 
effectuate the conspiracy which the statute 
forbids, they come within its prohibition.” 


This seems to be the purport of the court’s 
holding in Kellogg Co. v. National Biscuit Co., 
2 Cir., 71 F. 2d 662, 666. The result of 
Kobe’s infringement action, its verbal and 
written statements to the trade, was dis- 
astrous to the defendants. There was al- 
most a complete boycott of their products. 
To hold that there was no liability for dam- 
ages caused by this conduct, though lawful 
in itself, would permit a monopolizer to 
smother every potential competitor with 
litigation before it had an opportunity to 
be otherwise caught in its tenacles and leave 
the competitor without a remedy. 


Kobe relies strongly on the cases of Virtue 
v. Creamery Package Co., 227 U. S. 8; Inter- 
national Visible Systems Corp. v. Remington- 
Rand Inc., 6 Cir., 65 F. 2d 540; and Straus 
v. Victor Talking Machine Co., 2 Cir., 297 Fed. 
791. The Creamery Package Co. and the 
Remington-Rand cases do not hold that actions 
which were designed to further an existing 
monopoly could not be the basis for dam- 
ages in an antitrust case. These actions 
were considered as single and isolated acts 
and were not preceded by a long history of 
unlawful monopolization. We are unable 
to agree with statements to the contrary in 
the Straus case. The right of those who 
conduct their businesses in a lawful manner 
and who do not misuse their patent rights 
to bring infringement suits and to notify 
others of the consequences of infringement 
will in no way be impaired by this ruling. 

Considering the narrow bounds to which 
we are confined on review of the issues of 
fact in antitrust cases, we are unable to 
say that there is no substantial evidence to 
sustain the trial court’s finding that the liti- 
gation and the conduct of Kobe subsequent 
thereto was for the purpose of maintaining 
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its monopolistic purposes, or that it is clearly 
erroneous. Umited States v. Oregon State 
Medical Society, supra; Besser Mfg. Co. et al. 
v. United States [1952 TRADE CASES { 67,280], 
343 U. S. 444. 


[Two Basic Principles of the 
Law of Damages] 


The trial court found that the unlawful 
acts of Kobe induced a continual boycott 
of the Dempsey product and prevented sales 
by Dempsey and Specialty and caused sub- 
stantial damage. In questioning the suffi- 
ciency of the evidence to sustain the award, 
two basic principles of the law of damages 
are presented: 1, the fact of damage must 
be established with reasonable certainty, 
Bigelow v. RKO Radio Pictures, Inc., 327 
U. S. 251; Story Parchment Co. v. Patterson 
Parchment Paper Co., 282 U.S. 555; Telluride 
Power Co. v. Williams, 10 Cir., 172 F. 2d 
673; 2, the amount of damages may not be 
based upon mere speculation and conjec- 
ture, Story Parchment Co. v. Patterson Parch- 
ment Paper Co., supra; Keogh v. Chicago & 
N. W. Ry. Co., 260 U. S. 156; General 
Finance Corporation v. Dillon, 10 Cir., 172 
F. 2d 924. We have no difficulty in deter- 
mining that there is susbtantial evidence to 
sustain the court’s finding that Dempsey 
and Specialty were damaged. Proof of the 
attorney fees allowed is not challenged. The 
item of expenses necessarily incurred in the 
litigation was established by a certified pub- 
lic accountant who prepared an exhibit re- 
flecting the books of Dempsey as to these 
expenditures. The court allowed consid- 
erably less than the amount shown by this 
exhibit. The proof of this item was suffi- 
cient. As to the amount allowed for loss 
of sales, the evidence established that Demp- 
sey had in operation an establishment to 
manufacture his pumps and auxiliary equip- 
ment. Specialty had organized a sales cor- 
poration headed by an experienced sales- 
man in this type of equipment. He was a 
former District Sales Manager of Kobe. 
Salesmen had been employed and there were 
other competent salesmen available who 
were qualified in the field of selling and 
servicing the Dempsey product. There had 
been considerable experimental work and 
testing of the Dempsey pump but it was 
first introduced to the trade at the Petro- 
leum Exposition in Tulsa late in May of 
1948. There was advertising of various 
types in connection with this introduction. 
It is undisputed that before and after the 
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exposition great interest was evidenced in 
this new product by the leading oil pro- 
ducers in the Mid-Continent area. Specialty 
had called upon about 350 representatives 
of 40 important oil companies. In the month 
of June immediately following the oil show, 
Specialty made three installations upon 
leases of prospective purchasers, one in 
July, eleven in August, one in September 
prior to the commencement of the infringe- 
ment action, and only one additional instal- 
lation was made in the following six months. 
The expanding market and the interest in 
the pumps almost disappeared following the 
institution of the litigation and the notice 
to the trade. Demands for indemnity against 
damages caused by infringement were im- 
mediately received from nine major oil 
producing companies who had installations 
of the Dempsey pumps. In a number of 
instances payment for pumps was deferred. 
Thereafter, in almost every sales interview 
the infringement action was an obstacle to 
the sale of the Dempsey pump. Some pro- 
spective purchasers stated that pending 
transactions would be discontinued because 
of the claims of Kobe. The record clearly 
illustrates that the actions of Kobe “knocked 
the props from under” the sales and the 
interest in the Dempsey products. The sales 
that were made thereafter principally were 
those resulting from negotiations prior to 
the infringement action and the notice, and 
after the purchaser had been indemnified 
against loss. The Dempsey pump appar- 
ently gave a very satisfactory performance 
and sold for from $143.00 to more than 
$600.00 per unit less than the Kobe pump. 


[Damage Not Uncertain] 


As to the proof necessary to sustain an 
award for damages where the existence of 
damages has been shown, we said in Hoffer 
Oil Corp. v. Carpenter, 34 F. 2d 589, 592, 
“The general rule is that, where the cause 
and existence of damages has been estab- 
lished with requisite certainty, recovery 
will not be denied because such damages 
are difficult of ascertainment.” In Indian 
Territory Illuminating Oil Co. v. Townley, 
HOMGin olyb. 200 159 swe, againesaid, The 
rule which precludes the recovery of un- 
certain damages applies to those that are 
not the certain result of the wrong, not to 
those which are definitely attributable to 
the wrong and only uncertain in respect of 
their amount.”’ The Supreme Court, in Story 
Parchment Co. v. Patterson Parchment Paper 
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Co., supra, said, “it is true that there was 
uncertainty as to the extent of the dam- 
age, but there was none as to the fact of 
damage; and there is a clear distinction be- 
tween the measure of proof necessary to 
establish the fact that petitioner had sus- 
tained some damage, and the measure of 
proof necessary to enable the jury to fix the 
amount. The rule which precludes the re- 
covery of uncertain damages applies to such 
as are not the certain result of the wrong, 
not to those damages which are definitely 
attributable to the wrong and only uncer- 
tain in respect of their amount.” In Bigelow 
v. RKO Radio Pictures, supra, it was said 
that “The most elementary conceptions of 
justice and public policy require that the 
wrongdoer shall bear the risk of the un- 
certainty which his own wrong has created.” 
It was also observed in that case, ‘‘ ‘The 
constant tendency of the courts is to find 
some way in which damages can be awarded 
where a wrong has been done. Difficulty 
of ascertainment is no longer confused with 
right of recovery’ for a proven invasion of 
the plaintiff's rights.” The evidence here 
is, we think, well within these rules. It 
supports a just and reasonable inference 
that Dempsey and Specialty were damaged 
and in the amounts which the trial court 
found. To sustain the amount of the dam- 
age, Dempsey and Specialty produced all 
the evidence available under the circum- 
stances. They showed that they had the 
facilities, the personnel and the finances to 
manufacture and market the Dempsey prod- 
ucts. They had elaborate surveys and 
samplings of the market and the demands 
for this product prepared by experts. One 
expert with long experience in the field in 
marketing hydraulic pumps and who knew 
the Dempsey pump and its performance as 
compared with others, testified that in his 
opinion Dempsey would have sold consid- 
erably more pumps and auxiliary equipment 
than that allowed by the court had there 
been no interference on the part of Kobe.. 
These experts believed that the growth 
curve of the Dempsey product would have 
continued upward over the period in ques- 
tion principally because of the pump’s per- 
formance and its price. In view of all the 
evidence, including the fact that during the 
relevant part of 1948, Kobe averaged 45 
installations per month and 23 per month 
for all of 1949, it would appear that the 
trial court took a conservative estimate 
when it found that except for the Kobe 
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interference, Dempsey and Specialty would 
have sold six of the smallest and lowest 
priced pumps per month for the period in 
question. 

Complaint is made of the method which 
the court used in computing the damage. 
In assessing damages the court used the 
difference in the sale price of the pumps 
and their direct cost, finding that the six 
pumps per month could have been manu- 
factured without additional plant, machinery, 
tools or other capital requirements. The 
method used was approved in Bigelow uv. 
RKO Radio Pictures, supra, at p. 263, where 
it was said, “the plaintiff sought to show 
his damage by proof of the difference be- 
tween the amounts actually realized from 
his business after the conspiracy became 
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effective, and what, but for the conspiracy, 
would have been realized by it from sales 
at reasonable prices, the evidence of which 
was the amount by which his current prices 
were higher before the conspiracy than 
after, and by the extent to which the value 
of plaintiff's business property had declined 
after the conspiracy had begun to operate.” 
The losses by Specialty were computed at 
its contract price and were directly con- 
tingent upon the loss of sales of Dempsey. 

ej De 

[That portion of the opinion relating to 
the validity and infringement of patents is 
omitted as not within the scope of the 
Reports. | 


Judgment is affirmed. 


[1 67,313] United States v. Loew’s Incorporated, et al. 
In the United States District Court for the Southern District of New York. Equity 


No. 87-273. Filed June 25, 1952. 


Case No. 434 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


United States Equity Suits—Petition Alleging Unlawful Activities—Mction to Dis- 
miss.—In an action against motion picture producers, distributors, and exhibitors which 
was terminated by the entry of various decrees, a motion to dismiss a Government petition 
containing general allegations of a conspiracy based upon the relations of certain individ- 
uals to the production and distribution business and containing an allegation that one of 
the individuals is a director of one company and also an executive officer of another 
company is denied. The case should proceed to a hearing on the merits because further 
proof might show that the alleged activities tend unreasonably to restrict competition or 


to promote a monopoly. 


See the Sherman Act annotations, Vol. 1, § 1610.251. 
For the plaintiff: Philip Marcus, Harold Lasser, and Maurice Silverman. 


For the defendants: Paul, Weiss, Rifkind, Wharton and Garrison (Simon H. Rifkind 
and Jay H. Topkis, of counsel) for United Artists Corp.; and Adolph Schimel (C. S. 


Landau, of counsel) for Universal. 
[Motion to Dismiss Petition Denied] 


Hawnp, Gopparp, and Coxe, Judges [Jn full 
text]: While we think that the vague gen- 
-eral allegations about conspiracy are very 
unsatisfactory as pleadings, we are aware 
of the fact that less weight has been given 
to the importance of pleadings under the 
new Rules of Civil Procedure than for- 
merly was accorded by the courts. There 
are general allegations of conspiracy based 
on the relations of Phillips, Nizer, Benja- 
min & Krim, to the production and distribu- 
tion business and the particular allegation 
that Benjamin is a director of Universal 
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and also an executive officer of United 
Artists. There is also the allegation that 
United Artists purchased Eagle Lion Films, 
Inc. Further proof might perhaps show 
that this tends unreasonably to restrict com- 
petition or to promote a monopoly in a 
certain field. In the circumstances, and 
particularly in view of the warning of the 
Supreme Court in Hughes v. United States 
[1952 TrapvE Cases { 67,213], 342 U. S. 353, 
we think the case should proceed to a hear- 
ing on the merits and we accordingly deny 
the motion to dismiss. 
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[67,314] Meyer Schwartz, et al. v. John C. Kelly, et al. 

In the Superior Court, Fairfield County, State of Connecticut. -No. 84972. Dated 


June 9, 1952. 
Sherman Antitrust Act 


Price Fixing—Resale Price Maintenance—Liquor Legislation—Validity—An Act pro- 
hibiting liquor dealers from selling branded or labelled packaged liquors at less than a 
scheduled minimum resale price, which must be filed with a liquor control commission 
under the Act, does not violate the Sherman Antitrust Act. The price maintenance 
requirement does not flow from any contractual relationship authorized by the state legis- 
lature pursuant to the exemptions of the Miller-Tydings amendment to the Sherman 
Antitrust Act. It is a requirement upon all who deal in the sale of liquor by the direct 
act of the state legislature itself. The Sherman Antitrust Act does not apply to state 
action of this kind, and nothing in the Act sanctions combinations between dealers to 
fix prices or to enter into horizontal resale price agreements in contravention of the Sher- 


man Antitrust Act. 


See the Sherman Act annotations, Vol. 1, 1250; Resale Price Maintenance Com- 


mentary, Vol. 2, { 7375. 


Memorandum of Decision 


MELiitz, Judge [In full text except for 
omissions indicated by asterisks]: This is a 
suit to restrain the defendants who compose 
the Liquor Control Commission of the State 
of Connecticut, from enforcing the provi- 
sions of Sections 904b-907b of the 1951 Sup- 
plement to the General Statutes, enacted 
as Public Act No. 200 at the 1951 session of 
the General Assembly. The plaintiffs are 
permittees engaged in the retail sale of 
packaged alcoholic liquors by out-of-state 
consumption under liquor package store 
yermits issued by the Liquor Control Com- 
mission. In general, the Act requires, as a 
prerequisite to the sale of branded or labelled 
packaged alcoholic liquors for off-premises 
shippers, manufacturers or wholesale per- 
mittees that they file a schedule of minimum 
consumer resale prices with the Liquor Con- 
trol Commission and that the prices filed 
shall be uniform throughout the state. Re- 
tail permittees are prohibited, under penal- 
ties provided in the Act, from selling at 
less than the scheduled minimum consumer 
resale price then in effect. 


[Violation of Sherman Act Claimed] 


The plaintiffs attack the validity of the 
Act on the ground that the price fixing 
power lodged in segments of the liquor in- 
dustry is an illegal delegation of legislative 
power, and that it violates the Sherman 
Anti-Trust Act and the due process and 
equal protection clauses of the Constitution 
of the State of Connecticut and that of the 
United States. 

KOK x 
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[The Schwegmann Decision] 


The legislature has chosen by the Act 
here, to cope with certain aspects of liquor 
control, through the medium of resale price 
maintenance at the consumer level. By this 
means the legislature seeks “to eliminate 
price wars which unduly stimulate the sale 
and consumption of alcoholic liquors’, this 
being one of the statement of purposes 
which accompanied the bill before the legis- 
lature in accordance with legislative prac- 
tice. The plaintiffs say that despite this 
stated purpose the fundamental nature of 
the law is purely that of a price-fixing law 
which enables out-of-state shippers, manu- 
facturers and wholesalers, as the reposi- 
tories of absolute and unlimited power to 
fix prices, to regulate and control the busi- 
ness affairs of all retail package stores 
throughout the state; that in the area of 
price regulation, where interstate commerce 
is affected, the police power of the state 
must yield to the Commerce Clause of the 
United States Constitution; and that the 
law is of the type of compulsory minimum 
resale price maintenance legislation held to 
be invalid in Schwegmann Bros. v. Calvert 
Distillers Corp. [1950-1951 Trape CasEs 
7 62,823], 341 U. S. 384. 


[Sherman Act Does Not Prohibit This State 
Action] 


The Miller-Tydings Amendment of the 
Sherman Anti-Trust Act made. vertical 
agreements prescribing resale prices for 
trade-marked goods immune from the Sher- 
man Act where such contracts are lawful, 
as to intrastate transactions in the state, 
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of resale. The Schzwegmann case held that 
the Miller-Tydings Amendment did not per- 
mit the imposition of price-fixing on persons 
who had not voluntarily entered into a ver- 
tical agreement prescribing minimum resale 
prices. It held, in other words, that com- 
pulsory resale price maintenance could not 
be imposed upon one who did not voluntar- 
ily become a party to a vertical agreement 
sanctioned by the Miller-Tydings Amend- 
ment. Here we are not dealing with volun- 
tary contracts or contracts of any kind. The 
price maintenance requirement here does 
not flow from any contractual relationship 
authorized by the legislature pursuant to 
the exemptions of the Miller-Tydings Amend- 
ment, but is a requirement upon all who 
deal in the sale of liquor, by the direct act 
of the legislature itself. In Parker v. Brown, 
317 U. S. 341, 350, the United States Su- 
preme Court has held that the Sherman 
Act itself does not apply to prohibit state 
action of this kind. It held that the Sher- 
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man Act “must be taken to be a prohibition 
of individual and not state action.” Parker 
v. Brown was referred to and cited with 
approval in the Schwegmann case. Nothing 
in the legislation here sanctions combina- 
tions between dealers to fix prices or to 
enter into horizontal resale price agreements 
in contravention of the Sherman Act. The 
evils apprehended by the plaintiffs as the 
consequence of the legislation will require 
the further attention of the legislature if 
and when such consequences become mani- 
fest, but until the operation of the law 
establishes the contrary, the legislature has 
the right to anticipate that free and open 
competition between the elements of the 
liquor industry in whom the power resides 
under the law to fix resale prices will ac- 
complish the ends sought by the legislature. 

kk x 

Judgment may enter for the defendants 
to recover costs. 


[1 67,315] Jay Means, Wilma Means, and Ronald F. Means, co-partners doing busi- 
ness under the firm name of Oak Park Theatre Co. v. Twentieth Century-Fox Film 


Corporation, et al. 


In the United States District Court for the Western District of Missouri, Western 


Division. No. 7525. Dated July 2, 1952. 


Sherman Antitrust Act 


Suit for Declaratory Judgment—Compromise Settlement—Motion To Dismiss—A 
motion to dismiss a suit for a declaratory judgment on the ground of illegality of some 
of the terms of a compromise settlement which was entered into between the plaintiffs 
and the defendants to obviate an antitrust suit to be brought by the plaintiffs is denied. 
The object of the suit is to enable the court to determine what rights and interests each 
of the parties may have under the settlement, and clearly if a part of the terms of the 
settlement is illegal, the court should decline to enforce such portions. Under such cir- 
cumstances, the motion should be denied. 


See the Sherman Act annotations, Vol. 1, { 1640.689. 
For the plaintiffs: William G. Boatright. 


For the defendants: Watson, Ess, Whittaker, Marshall and Enggas; and Spencer, 
Fane, Britt and Brown. 


Memorandum and Order on Motions To 


Orc promise settlement made between the plain- 
Dismiss 


tiffs and the defendants, or some of them, 
in April of 1951. 
[Declaratory Judgment Suit] 


Reeves, District Judge [Jn full text]: Sev- 
eral of the defendants have filed motions 


[Antitrust Suit To Be Instituted— 
Settlement] 


with extensive briefs to dismiss the above 
styled action. The action is brought pur- 
suant to the declaratory judgment law and 
the basis for said action is an alleged com- 


{ 67,315 


The plaintiffs were on the moment of in- 
stituting a suit against the defendants, or 
some of them, under the antitrust laws and 
to obviate the suit a settlement was made 
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wherein the defendants agreed to pay and 
actually did pay $100,000 in cash and stipu- 
lated with the plaintiffs in respect of feature 
and other pictures to be used by them in 
their theatre. There were many conditions 
appended to the compromise agreement and 
many things agreed to be done by the 
defendants. 


[Illegalhtty Alleged] 


The plaintiffs now allege that such con- 
ditions and settlement were not carried out 
and the defendants, or some of them, seek 
to have the plaintiffs’ petition dismissed on 
the ground that some of the terms of the 


Cited 1952 Trade Cases 
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[Motions Denied] 


The object of the suit, as in all cases of 
declaratory judgments, is to enable the 
court to determine what rights and interests 
each of the parties may have, and clearly 
if a part of the terms of the settlement was 
illegal, the court should decline to enforce 
such portions, Other portions of the com- 
promise agreement, if legal, would be the 
basis of a determination of what the rights 
of the parties were in respect of them. 


Under such circumstances it seems proper 
to overrule the several motions to dismiss, 
and it is so ordered. 


settlement were illegal. 


[67,316] Consumer Sales Corp., Julius J. Blumenfeld and Myron J. Colin v. 
Federal Trade Commission. 


In the United States Court of Appeals for the Second Circuit. 
Term, 1951. Docket No. 22123. Decided July 15, 1952. 


Petition to review an order of the Federal Trade Commission. 


No. 175, October 


Federal Trade Commission Act 


Petition to Review Order Dismissed—Deceptive Sales Practices—Petitioner Held 
Responsible for Salesmen’s Acts.—A petition for review of an order prohibiting the 
manufacturers of kitchenware from using deceptive practices to promote sales was dis- 
missed when the Commission found that by furnishing salesmen with order forms falsely 
representing that they were making a special offer and by permitting the salesmen to 
request purchasers to collect box tops, the respondents actively encouraged and par- 
ticipated in making such false representations. It is unnecessary to consider whether 
or not the salesmen’s relation to the petitioners was that of independent contractors. 


See the Federal Trade Commission Act annotations, Vol. 2, J 6610.61, 6640.10, 6650.130, 
6660.30. 


Deceptive Sales of Kitchenware—Public Interest Involved.—The fact that kitchen- 
ware manufacturers discontinued the practice of solicitation of soap box tops as a sales 
approach prior to the issuance of the complaint does not deprive the Federal Trade Com- 
mission of power to enter an order prohibiting such a practice as it determined necessary 
to prevent the revival of the practice. The soap box approach was but a part of the 
whole scheme to delude purchasers into believing they were obtaining something for less 
than its real value. There was no abuse of discretion shown in entering the order. 
Petitioner’s contention that such an order was not in the public interest since only 
fourteen housewives testified before the Commission, although thousands of sales were 
made, is without merit, where there is sufficient evidence that all salesmen carried order 
blanks marked “Special Offer,” and the brown envelopes were distributed to all buyers 
indicating that these fourteen witnesses were but a few of the many deceived. 


See the Federal Trade Commission Act annotations, Vol. 2, { 6125.350. 


Deceptive Sales Practices—Responsibility of Individual Petitioners——The inclusion of 
individual petitioners in an order prohibiting the use of deceptive practices to promote 
the sale of kitchenware is proper when it is found that they had organized the corporate 
petitioner approximately two years before the proceeding was commenced, participated 
as officers, owned all its capital stock, constituted its board of directors, and directed 
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and guided the corporation in matters of policy. Under these circumstances they cannot 
escape individual responsibility on the “flimsy pretext” that they are acting on behalf 
of the corporation and not as individuals. The fact that an individual petitioner resigned 
as an officer and director and disposed of his stock before the order was entered does not 
make erroneous his inclusion in it, since he was included not because he was still an 
officer or stockholder of the offending corporation but because he himself had participated 
in the use of unfair and deceptive acts or practices in commerce, 


See the Federal Trade Commission Act annotations, Vol. 2, J 6125.397. 


Propriety in Scope of Order—Extent of Commission’s Power in Proscribing Remedy. 
—The text of a Federal Trade Commission order so worded to prevent kitchenware 
manufacturers from using another legal entity to accomplish their illegal purpose, to 
prohibit them from selling different merchandise while using the same approach, and to 
enjoin representations that they were connected with large manufacturers who did not 
make soap or that the buyer was receiving a valuable consideration other than a reduced 
price for participating in a similar project or activity, is proper. The Commission’s power 
is not limited to proscribing only the particular scheme used in the past. It may also 
prohibit variations on the basic theme. The court’s power to modify such an order, once 
an illegal trade practice has been found, is severely limited, but even if it were not, there 
is nothing improper about the Commission’s efforts to prevent this scheme from reappear- 


ing in a slightly different garb. 


See the Federal Trade Commission Act annotations, Vol. 2, J 6125.508. 


For the petitioners: Murray M. Segal. 


For the respondent: W. T. Kelley, General Counsel, James W. Cassedy, Assistant 
General Counsel, and James E. Corkey, Special Attorney. 


Petition for review dismissed and order of enforcement entered in FTC Dkt. 5680. 


Before Swan, Chief Judge, and CHASE and FRANK, Circuit Judges. 


This is a petition to review and set aside 
a cease and desist order issued by the Fed- 
eral Trade Commission on June 27, 1951 
against Consumer Sales Corporation and 
two individuals, Julius J. Blumenfeld and 
Myron J. Colin. Petition dismissed and order 
enforced. 


[Review of Order Sought] 


Swan, Chief Judge [Jn full text]: The 
proceedings culminating in the order of 
which the petitioners seek review were 
commenced on July 13, 1949 by the issu- 
ance of a complaint by the Federal Trade 
Commission alleging the commission by 


Consumer Sales Corporation and Julius J. 
Blumenfeld and Myron J. Colin individually 
and as officers of said Corporation of unfair 
and deceptive acts and practices in com- 
merce in violation of section 5 of the Fed- 
eral Trade Commission Act, 15 U. S. C. A. 
§45 (a). Testimony and other evidence 
was taken before a trial examiner, and, on 
final hearing, the Commission made _ its 
findings of facts and concluded that the 
acts and practices so found were injurious 
to the public and violative of the Act. The 
material parts of the Commission’s order, 
issued June 27, 1951, are set forth in the 
margin.’ 


1“TT IS ORDERED that the respondent, 
Consumer Sales Corporation, a corporation, and 
its officers, agents, representatives, and employ- 
ees, and the individual respondents, Julius J. 
Blumenfeld and Myron J. Colin, and their re- 
spective agents, representatives, and employees, 
directly or through any corporate or other de- 
vice, in connection with the offering for sale, 
sale or distribution of aluminum ‘cookware, 
dinnerware, silverware, or other merchandise, 
in commerce, as ‘commerce’ is defined in the 
Federal Trade Commission Act, do forthwith 
cease and desist from representing, directly or 
by implication: 

(1) That the respondents or any of them are 
connected with or represent in any manner any 
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soap manufacturer or any other company or 
organization unless such is the fact. 

(2) That-the respondents or any of them are 
making or conducting a survey. 


(3) That the purchasers of the said merchan- | 


dise are being given a reduced price for such 
merchandise or any other valuable consideration 
as a premium or reward for their collection of 
box tops, co-operation in furnishing information 
or participation in any other similar project or 
activity. 

(4) That said merchandise is being sold at a 
special price when the price at which it is sold 
is the usual and customary price at which re- 
‘spondents sell such merchandise in the ordinary 
course of their business.’’ : 
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[Facts Summarized] 


The facts as reflected in the findings may 
be summarized as follows: Consumer Sales 
Corporation was erigaged in the sale of 
aluminum cookware, dinnerware, silver plate 
and glassware through the medium of 
door-to-door salesmen. Certain of these 
salesmen have falsely represented to pro- 
spective customers that they were making 
a survey for prominent soap manufacturers 
who desired to obtain from housewives soap 
box tops, and if the prospective customer 
would collect and send to the corporate 
petitioner a certain number of box tops 
from said soap manufacturers’ products, 
they were authorized to offer petitioners’ 
merchandise at a special low price which 
was twenty to fifty dollars less than the 
regular price. In fact, the prices repre- 
sented as constituting a special offer were 
the same as those at which the merchandise 
was customarily and regularly sold by the 
corporate petitioner. The Corporation fur- 
nished such salesmen order blanks entitled 
“Special Offer,” and a certificate of au- 
thority to solicit and accept orders and 
collect deposits. Upon delivery of the 
merchandise to a purchaser the petitioners’ 
truck-driver obtained the purchaser’s signa- 
ture to a note for the balance due and left 
with the purchaser an addressed envelope 
in which the soap box tops were to be 


mailed to the corporate petitioner. The 
individual petitioners were respectively 
president and secretary-treasurer of the 


Corporation and owned all its stock.? They 
directed its activities and formulated and 
controlled its policies. 


[Petitioners’ Contentions Listed] 


The petitioners contend that they cannot 
be held responsible for misrepresentations 
by the salesmen, who were independent 
contractors; that the Commission’s order 
is not in the public interest; that the in- 
dividual petitioners, and particularly Blu- 
menfeld, should not have been included 
in it; and that in any event it is too broad. 
These points will be considered seriatim. 


[False Representations by Salesmen Found | 


The petitioners argue that they had no 
knowledge of the salesmen’s false state- 


The order uses no italics. Italics have been 
added to indicate the terms of which the peti- 
tioners complain, as discussed in the final point 
of the opinion. 

2 Petitioner Blumenfeld resigned his office 
and disposed of his stock on March 21, 1950. 
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ments and neither authorized nor partici- 
pated in their making. The Commission, 
however, found that “by furnishing the 
salesmen with order forms falsely repre- 
senting that they were making a special 
offer, by permitting the salesmen to request 
purchasers to collect box tops and by 
furnishing self-addressed envelopes for the 
handling of the box tops, respondents ac- 
tively encouraged and participated in mak- 
ing the said false representations.” The 
petitioners’ argument that having box tops 
sent to them was merely an innocuous 
scheme to preserve contact with a customer 
in order to be able to approach him again 
in the hope of making another sale is 
wholly unconvincing. Obviously the peti- 
tioners intended the salesmen to give some 
reason for asking the purchaser to collect 
soap box tops, and it would necessarily 
have to be a fictitious reason. The Com- 
mission found that “The evidence shows 
that the above-described sales approach 
was the usual and typical sales method, of 
salesmen selling respondents’ products.” It 
is also obvious that the petitioners knew 
that the “Special Offer” order blanks sup- 
plied to the salesmen would deceive cus- 
tomers since the prices stated thereon were 
the customary and regular prices for the 
merchandise offered. Since the finding that 
the petitioners “actively encouraged and 
participated in making” the false repre- 
sentations is amply supported by the evi- 
dence, it is unnecessary to consider whether 
or not the salesmen’s relation to the peti- 
tioners was that of independent contractors.® 


[Public Interest Involved] 


The contention is made that there is no 
evidence to support the Commission’s find- 
ing that a substantial portion of the pub- 
lic was induced to purchase petitioners’ 
merchandise on the strength of these false 
representations, and therefore the Commis- 
sion’s action was not in the public interest. 
The argument is based on the de minimus 
concept: only fourteen housewives testified 
before the Commission although thousands 
of sales were made. We are not per- 
suaded by this reasoning, however. There 
is no indication that these were the only 
housewives to whom false representations 


This was eight months after the complaint wag 
filed and about one month after hearings before 
the trial examiner were closed. 

3 Parke, Austin & Lipscomb, Inc. v. Federal 
Trade Com., [1944-1945 TRADE CASES f 57,234], 


2 Cir., 142 F. 2d 437, 440. 
q 67,316 


67,746 


were made. On the contrary, the evidence 
shows that all salesmen carried order blanks 
marked “Special Offer,’ and the brown 
envelopes were distributed to all buyers 
indicating that these fourteen witnesses 
were but a few of the many deceived.* 
Substantial amounts of merchandise having 
been sold by false and misleading repre- 
sentations, the interest of the public in the 
proceeding was well established.® It is 
also said that the practice of solicitation 
of soap box tops was discontinued prior to 
the issuance of the complaint, therefore 
the order was not in the public interest. 
Aside from one statement in the answer, 
however, there is no proof of abandon- 
ment and certain statements at the hearing 
point to an opposite conclusion. But even 
if the practice had been discontinued, that 
did not deprive the Commission of power 
to enter such order as it determined neces- 
sary to prevent their revival, absent a 
showing of abuse of discretion.2 No abuse 
can be shown here. The soap box top 
approach was but a part of the whole 
scheme to delude purchasers into believing 
they were obtaining something for less than 
its real value, and there is no indication 
that petitioners have abandoned their mis- 
leading offer to sell goods at a special low 
price. 


[Individual Petitioners Held Responsible 
for Deceptive Acts] 


Little need be said in answer to the 
contention that the individual petitioners 
should not have been included in the order. 
They had organized the corporate peti- 
tioner approximately two years before this 
proceeding was commenced. They were 
its officers, they owned all its capital stock 
and they and their wives constituted its 
board of directors. It was admitted in 
the answer to the complaint, as well as in 
their testimony, that they directed and 
guided the corporation in matters of policy. 
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Under these circumstances they cannot 
escape individual responsibility on the 
“flimsy pretext” that they were acting on 
behalf of the corporation and not as in- 
dividuals.’ The fact that Blumenfeld re- 
signed as an officer and director and disposed 
of his stock before the order was en- 
tered does not make erroneous his in- 
clusion in it. He was included not because 
he was still an officer or stockholder of 
the offending corporation but because he 
himself had participated in the use of un- 
fair and deceptive acts or practices in 
commerce. Consumer Sales Corporation is 
not the only vehicle through which such 
acts may be accomplished in the future. 
We think the Commission was warranted 
in not dismissing the complaint against 
him. 


[Broad Language of Order Questioned] 


Lastly petitioners argue that the order 
employs unduly broad and indefinite lan- 
guage which proscribes conduct other than 
that which forms the basis of the com- 
plaint. The order with the alleged objec- 
tionable portions in italics, is printed in 
the margin.’ It will be noted that in large 
part the language objected to seeks to 
prevent petitioners from continuing their 
illegal sales methods in a slightly different 
manner. So much of the order as seeks 
to accomplish this end is proper. The 
Commission’s power is not limited to pro- 
scribing only the particular scheme used 
in the past. It may also prohibit variations 
on the basic theme.® Thus it was proper 
to prevent petitioners from using another 
legal entity to accomplish their illegal pur- 
pose to prohibit them from selling different 
merchandise while using the same ap- 
proach, and to enjoin representations that 
they were connected with large manufac- 
turers who did not make soap or that the 
buyer was receiving a valuable considera- 
tion other than a reduced price for par- 


4See Steelco Stainless Steel, Inc. v. Federal 
Trade Commission, [1950-1951 TRADE CASES 
§ 62,786], 7 Cir., 187 F. 2d 693, 696. 

5 See, e.g., Federal Trade Commission v. Win- 
sted Hosiery Co., 258 U. S. 483, 493; Parke, 
Austin & Lipscomb, Inc. v. Federal Trade Com- 
mission [1944-1945 TRADE CASES { 57,234], 2 
Cir., 142 F. 2d 437, 441; International Art Co. 
v, Federal Trade Commission, GAC eee, ALE 

®q 393, 397, cert. den. 310 U. S. 632. 

° Hillman Periodicals, Inc. v. Federal Trade 
Commission [1948-1949 TRADE CASES f 62,411], 
ACAL ld aee a od Loes 
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T Steelco Stainless Steel, Inc. v. Federal Trade 
Commission [1950-1951 TRADE CASES { 62,786], 
7 Cir., 187 F. 2d 693, 697. Cf. Federal Trade 
Commission v. Standard Education Society, 302 
U. S. 112, 119-120; Sebrone Co. v. Federal Trade 
Commission, 7 Cir., 135 F. 2d 676, 678. 

8 See note 1, supra. 

®N. L. R. B. v. Express Publishing Co., 312 
U. S. 426, 436-437; Local 167 v. United States, 
PASI AUS PRBS, 299; Hershey Chocolate Co. v. 
Federal Trade Commission, 3 Cir., 121 F. 2d 968, 
971-972; C. B. Muller & Co. v. Federal Trade 
Commission [1944-1945 TRADE CASES { 57,231], 
6 Cir., 142 F. 2d 511, 520. 
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ticipating in a similar project or activity. 
Our power to modify an order such as this, 
once an illegal trade practice has been 
found, is severely circumscribed,” but even 
if it were not we could find nothing im- 
proper about the Commission’s efforts to 
prevent this scheme from reappearing in 
a slightly altered garb. Petitioners also 
object to paragraph (4), asserting that the 
words “special price’ were not mentioned 
in the complaint. There is no merit in the 
argument; the complaint adequately alleged 
petitioners were offering their wares at 
what was said to be less than their real 
value when such was not the fact. Nor do 
we think the words “unless such is the 
fact” should be added to paragraph (2). 
Petitioners are engaged in the business of 
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selling, not conducting surveys, and there 
is no evidence that they have ever con- 
ducted a legitimate survey in the past or 
intend to in the future. If and when they 
decide to do so, either through their own 
organization or in conjunction with an- 
other company or organization as is per- 
mitted in paragraph (1), they may apply 
to the Commission for a modification of the 
order." An order forbidding the making 
of representations which are deceptive need 
not be qualified by a provision permitting 
them if in the future they can be truth- 
fully made.” 


[Petition for Review Dismissed]: 


The petition to review is dismissed and 
an order of enforcement may be entered. 


[67,317] The State of Texas v. Fairbanks-Morse & Co. et al. 


In the Texas Court of Civil Appeals. No. 14,401. Dated October 26, 1951, Febru- 


ary 1, 1952, and March 7, 1952. 
Appeal from a District Court of Dallas County. 


Texas Trusts and Conspiracies Against Trade 


State Laws—Conspiracy to Prevent Competition in Building of Municipal Power 
Systems—Dismissal of Suit—The dismissal of a State suit seeking statutory penalties 
and injunctive relief against a manufacturer of generating units, a construction company, 
a finance company, and two consulting engineers for allegedly combining their capital, skill 
or acts to restrict competition in the business of constructing municipal light and power 
systems in violation of Article 7426 and Article 7428 of the Revised Civil Statutes of Texas 
is affirmed on rehearing, It was alleged that the consulting engineers had agreed, as part 
of their contribution to the combination, to prepare plans and specifications for municipal 
power systems in the cities in which they were employed in such a manner that only the 
defendant manufacturer could competitively bid its type of machinery or bid on the 
construction of the power systems. The business of constructing municipal power systems 
is not in legal signifiance a commodity or an article of commerce nor does it constitute 
in any statutory sense the free pursuit of a business within the contemplation of the 
statute, and, therefore, the suit was properly dismissed. 


See the State Laws annotations, Vol. 2, 7 8835. 


Combination in Restraint of Trade—Requirement Contract—Portion of Requirements 
Affected by Contract.—An agreement between a manufacturer of diesels and a construc- 
tion company which provided that the former would sell its diesels only to the latter 
on its jobs of constructing municipal power systems and the latter would buy the 
necessary engines from the former would not be offensive to the state antitrust laws, since 
only a definite and determinable portion of the purchaser’s requirements are affected by 


10 Herzfeld v. Federal Trade Commission, 2 uP, Lorillard Co. v. Federal Trade Com- 


Cir., 140 F. 2d 207, 209; Hillman Periodicals, 
Inc. v. Federal Trade Commission [1948-1949 
TRADE CASES { 62;411]> 2 Cir’, 174 F.2d) 122, 
123; Gold-Tone Studios, Inc. v. Federal Trade 
Commission, 2 Cir., 183 F. 2d 257, 259; Inde- 
pendent Directory Corp. v. Federal Trade Com- 
mission [1950-1951 TRADE CASES {f 62,817], 
2 Cir., 188 F. 2d 468, 470. 
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oe State of Texas v. Fairbanks-Morse & Co.» 
the contract. There was no showing that the construction company was under any 
obligation to purchase such units from the manufacturer for any other purpose or that 
the manufacturer was under any restraint upon sales for any other purposes. 


See the State Laws annotations, Vol. 2, J 8835. . 


Agreement Between Manufacturer and Engineers—Elimination of Competition— 
Honest Representations Not Unlawful.—A suit which charged that a manufacturer of 
electric generators endeavored to procure employment of certain engineers for drafting 
of specifications for municipal power plants and that the engineers thereupon drew 
specifications which tended to eliminate competition in favor of producer’s generators 
was dismissed in the absence of a showing that engineers did not honestly represent such 
engines as best for the purpose involved. 


See the State Laws annotations, Vol. 2, 8835. 


Combination of Competitors Alleged—Noncompetitive Agreements—Legality—A 
suit alleging a combination of competitors in restraint of trade is properly dismissed where 
the facts showed merely the noncompetitive agreements of a manufacturer, a contractor, 
and a finance company to establish a municipal light plant in a locality where none had 
before existed. The State Supreme Court has ruled that a statutory combination cannot 
exist unless the two or more persons are independent and capable of acting in competition 
with one another. 


See the State Laws annotations, Vol. 2, J 8835. 


State Laws—Necessary Parties to Alleged Conspiracy—Immunity of City.—A city, 
involved by its agents in an alleged unlawful conspiracy by reason of its agents’ alleged 
agreement with other defendants to prepare plans and specifications for municipal electric 
light. and power systems in such a manner that only their co-defendants could com- 
petitively bid, must be considered a party to the alleged unlawful conspiracy. However, 
the city cannot be guilty of the violation of the State antitrust laws. 


See the State Laws annotations, Vol. 2, { 8835. 


For the plaintiff: Price Daniel, Attorney General, Richard M. Cocke, Jr., and Irion, 
Cain, Bergman & Hickerson, all of Dallas, Texas. 


For the defendants: Allen Wight, John N. Touchstone, John C. Cain and George 
Peabody, all of Dallas, Texas; Scott, Wilson & Cureton, of Waco, Texas; Victor J. Boldin 
and W. B. Browder, Jr. (of Vinson, Elkins & Weems), and William N. Bonner, all of 


Houston, Texas; and Poppenhusen, Johnson, Thompson & Raymond and Anan Raymond, 
of Chicago, Ill. 


[Violation of State Antitrust Laws Alleged] 
Bonp, Chief Justice [In full text]: The 


Universal Electric Construction Company 
as “Universal Electric,’ H. B. Gieb and 


State of Texas, by its Attorney General 
and the District Attorney of Dallas County, 
instituted this suit against Fairbanks-Morse 
and Company, an Illinois corporation, Uni- 
versal Electric Construction Company, an 
Alabama corporation, H. B. Gieb and Com- 
pany and its successor, Municipal Engineer- 
ing and Finance Company, a Texas Corpo- 
ration, Ballard-Hassett Company, a Dela- 
ware corporation, and Albert C. Moore, a 
resident of Texas, to recover statutory civil 
penalties for alleged violation of the Anti- 
trust Laws of this State (Art. 7426, R. C. S. 
1925); and to restrain the performance of 
their combinations, agreements and conspiracy. 

Fairbanks-Morse and Company will be 
hereinafter designated as “Fairbanks-Morse,” 
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Company and its successor, Municipal En- 
gineering and Finance Corporation, as “H. 
B. Gieb,” Ballard-Hassett Company as 
“Ballard-Hassett,’ and Albert C. Moore as 
“Moore.” 


[State Appeals] 


The trial court sustained Fairbanks- 
Morse’s special demurrers to the State’s 
petition and, upon the State’s attorneys 
refusing to amend, dismissed the suit as to 
all defendants; from which this appeal is 
prosecuted. 


[Sufficiency of Pleading Is Main Question] 


Approaching consideration of the ques- 
tions here involved, it must be kept in mind 
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that the sufficiency of the pleadings, irre- 
spective of what may be the proof on trial, 
is the dominant controlling factor, and in 
passing on the questions presented we are 
not concerned with the evidence to be of- 
fered in support of appellant’s contentions. 


[Business of Respective Defendants] 


The plaintiff alleged that about 1938, and 
subsequent thereto, Fairbanks-Morse was 
and is engaged in the business of manu- 
facturing and selling Diesel units for the 
generation of electric current,—power and 
energy; also was engaged in the business 
of constructing and installing municipal 
electric light and power plants in the State 
of Texas under duly authorized permit from 
the State; that Universal Electric was and 
is also engaged in the business of construct- 
ing and installing municipal light and power 
systems in this State; that H. B. Gieb was 
and is engaged in the business of consulting 
engineer with respect to the preparation of 
plans and specifications for the erection of 
municipal electric light and power systems, 
and the supervision, construction and in- 
stallation of such systems in this State; that 
Ballard-Hassett was and is engaged in the 
purchase and sale of municipal electric light 
and power bonds without this State; and 
that Moore also was a consulting electrical 
engineer engaged in the preparation of such 
plans and specifications. The foregoing 
facts are related in State’s petition; and, 
further, the petition (omitting formal parts) 
alleges: 


“VII. Plaintiff alleges that sometime 
about 1938 the exact date being unknown 
to the plaintiff, but well known to the 
defendants, the defendants, Fairbanks- 
Morse, H. B. Gieb and Albert C. Moore 
did combine their capital, skill or acts 
to create, or which tended to create, or 
carry out restrictions in trade or aids to 
commerce and to create and carry out 
restrictions in the free pursuit of the busi- 
ness of the construction and installation 
of municipal electric light and power sys- 
tems in the State of Texas and did, pur- 
suant to such combination, enter into an 
agreement or understanding whereby it 
was agreed that the said Fairbanks- 
Morse would promote the sale and in- 
stallation of municipal electric light and 
power systems in various towns within 
the State of Texas. That it was of the 
essence of said combination, agreement 
or understanding that the promotion of 
such electric light and power systems 
would be done only in the smaller towns 


of this State, and especially in those 
towns which did not employ municipal 
engineers which were qualified to prepare 
plans and specifications for municipal 
electric light and power systems or who 
were qualified to supervise the construc- 
tion thereof, that as a part of said com- 
bination, agreement or understanding and 
in furtherance thereof, Fairbanks-Morse 
Company agreed to sell the governing 
bodies of such cities upon the advantages 
of owning and operating a municipal elec- 
tric light and power system and that as a 
part of the promotion of such systems 
Fairbanks-Morse Company agreed to in- 
duce such towns to employ as consulting 
engineers the defendants H. B. Gieb or 
Albert C. Moore, and that the said H. B. 
Gieb and Albert C. Moore agreed that 
as their contribution to said combination, 
agreement or understanding, they would 
prepare plans and specifications for mu- 
nicipal electric light and power systems 
in the cities in which they were employed 
and that in the preparation of such plans 
and specifications the same would be so 
drafted as to prevent or lessen the com- 
petition on the bidding on such construc- 
tion and installation and in such manner 
that only Fairbanks-Morse could com- 
petitively bid its type of machinery, en- 
gines and equipment and so that only 
Fairbanks-Morse could bid on the con- 
struction and installation of municipal 
electric light and power systems; that 
such plans and specifications were to be 
prepared by the said H. B. Gieb and 
Albert C. Moore so as to effectively pre- 
vent or lessen competition and to create 
and carry out restrictions in the free pur- 
suit of the business of the construction 
and installation of municipal electric light 
and power systems together with the 
equipment and material used therein, and 
especially with regard to the Diesel units 
required for such systems. That as a part 
of such combination, understanding or 
agreement, the said Albert C. Moore and 
H. B. Gieb were to place in such plans 
and specifications certain base bids on the 
Diesel units necessary therefor, along 
with certain alternate bids. In both base 
and alternate bids, maximum piston travel 
speed was to be limited to conjunction 
with maximum permitted mean effective 
pressures, operating rotative speeds, fuel 
consumption and operating water tem- 
peratures of the respective units in a 
manner as to permit Fairbanks-Morse to 
bid on both base and alternate units 
while at the same time effectively pre- 
venting or lessening the number of com- 
petitive manufacturers of Diesel engine 
units who could bid on an equal basis. 
In both base and alternate bids, the me- 
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chanical design and method of operation 
of such units such as the fuel injection, 
type of governor, method of crank case 
scavenging, alloy type and carbon con- 
tent of steel used, fabrication, including 
the prohibition of certain 4-cycle engines 
were to be so limited by the plans and 
specifications to permit Fairbanks-Morse 
to bid on both base and alternate units 
while at the same time effectively pre- 
venting or lessening the number of com- 
petitive manufacturers who could bid on 
an equal basis. That by reason thereof, 
not only was Fairbanks-Morse placed in 
a more favored position with regard to 
the Diesel units required for such sys- 
tems, but such combination, agreement 
and understanding was made for the fur- 
ther purpose and did have the further 
effect of effectively eliminating or lessen- 
ing competition in the business of the 
construction and installation of munici- 
pal electric light and power systems for 
the reason that the construction division 
of the defendant, Fairbanks-Morse alone, 
could submit bids which could qualify 
under such plans and specifications with 
reference to the Diesel units necessary 
and required in such systems. 


“VIII. Plaintiff alleges that after the 
formation of such combinations, agree- 
ments or understandings above alleged 
and pursuant thereto, the said H. B. Gieb 
was employed and did prepare plans and 
specifications for the cities of San Augus- 
tine, Sanger, Garland, Crosbyton and 
Seymour, and the said Albert C. Moore 
was employed and did prepare plans and 
specifications for the cities of Weather- 
ford, Baird and Sonora; that pursuant 
to such combination, agreement and un- 
derstanding, said plans and specifications 
in each respective city contained the pro- 
visions alleged in paragraph VII hereof, 
and by virtue thereof, did in truth and in 
fact effectively prevent or lessen competition 
and tended to create and carry out re- 
strictions in the free pursuit of the busi- 
ness of the construction and installation 
of municipal electric light and power sys- 
tems. 


“TX. Plaintiff further alleges that in 
the preparation of such plans and specifi- 
cations by the said H. B. Gieb and Albert 
C. Moore as above alleged, said defend- 
ants were, at all times material hereto in 
truth and in fact, but carrying out their 
part and portion of said combination, 
understanding and agreement, above al- 
leged, and were at all times material 
hereto acting as a member of such com- 
bination, understanding and agreement 
while at the same time holding themselves 
out to said cities and representing to said 
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cities that they were acting for and on be- 
half of said cities. 


“X. Plaintiff further alleges that the 
combinations, agreements and understand- 
ings hereinbefore alleged between Fair- 
banks-Morse, H. B. Gieb and Albert C. 
Moore continued until about 1940, the 
exact date of which is unknown to plain- 
tiff but is well known to the defendants, 
at which time the defendants, Universal 
Electric and Ballard-Hassett were and 
did become a part of and joined said 
combination, agreement or understanding 
and the same was expanded by additional 
agreements and understandings as here- 
inafter alleged, so as to not only effec- 
tively prevent or lessen competition in 
the construction and installation of mu- 
nicipal electric light and power systems 
and in the material and equipment used 
therein, but so as to restrict and lessen 
competition in all of its phases, including 
the construction and installation of such 
systems, the furnishing of equipment and 
material therefor and the financing thereof. 


“That about 1940, the exact date being 
unknown to plaintiff, but well known to 
defendants, the defendant Albert C. 
Moore withdrew from said combination, 
agreement and understanding, and there- 
after said combination, agreement and 
understanding was carried out by the de- 
fendants Fairbanks-Morse, H. B. Gieb, 
Universal Electric and Ballard-Hassett. 
That as a part of said expanded com- 
binations, agreement and understanding, 
it was agreed by and between the mem- 
bers thereof that in addition to effectively 
lessening or restricting competition as 
set forth in paragraph VII herein, that 
the business of the construction of such 
plans would be further controlled by an 
agreement with the defendant H. B. Gieb 
that in such cities in which the combina- 
tion above alleged might be able to induce 
his employment, he would provide in 
such plans and specifications that bidders 
would be required to bid on the project 
as a whole rather than by sections. That 
the defendant, Fairbanks-Morse, agreed 
as a part of said combination, agreement 
or understanding to sell its engines only 
to Universal Electric, and further agreed 
that its construction division would not 
bid upon projects on which Universal 
Electric was bidding, and that Fairbanks- 
Morse would add ten points to the price 
of the Diesel engines to cover the profit 
it would have made if it had bid on such 
construction. That in addition thereto, 
it was agreed by and between the defend- 
ants as a part of such combination, agree- 
ment and understanding above alleged 
that in the plans and specifications for the 
construction and installation of such sys- 
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tems, it would be required that bidders 
accept revenue bonds in lieu of cash for 
services rendered and materials furnished 
in constructing and installing municipal 
electric light and power systems and the 
defendant, Ballard-Hassett, agreed, as its 
part of said combination, understanding and 
agreement that it would purchase exclu- 
sively from Universal Electric bonds ac- 
cepted by Universal Electric in lieu of 
cash. That Universal Electric as a part 
of such expanded combination, agreement 
and understanding, agreed that it would 
bid only upon the construction and in- 
stallation of municipal electric light and 
power systems when and only when the 
plans and specifications provided that bid- 
ders for the construction and installation 
of municipal electric light and power sys- 
tems should be required to accept revenue 
bonds in lieu of cash for services and 
materials furnished in connection there- 
with, and when and only when said plans 
and specifications provided said project 
should be bid as a whole. 


The plaintiff further alleged that after 
the formation of the expanded combination, 
agreement and understanding above re- 


lated, and in pursuance thereof, Fairbanks- 


Morse surreptitiously induced and obtained 
the employment of H. B. Gieb and Moore 
by the cities named in the petition as con- 
sulting engineers to formulate their plans 
and specifications,—as a basis, presumably, 
for fair competitive bidding under the re- 
quirements of Art. 2368a, R. S.; that in 
furtherance of and pursuant to such design, 
H. B. Gieb and Moore were employed by 
said cities to prepare plans and specifica- 
tions, which, unknown to the governing 
authorities of said cities, effectively pre- 
vented or lessened competition in the free 
pursuit of the construction and installation 
of their municipal light and power systems; 
and that, in absence of such plans and spe- 
cifications prepared by H. B. Gieb and 
Moore, Fairbanks-Morse and Universal Elec- 
tric refused to bid against each other in the 
construction and installation of such muni- 
cipal light and power systems; and, further, 
that Fairbanks-Morse refused to sell its 
Diesel engines and equipment to any bidder 
or potential bidder other than the Universal 
Electric; that the Universal Electric refused 
to purchase Diesel engines and equipment 
from any source other than Fairbanks- 
Morse, or to bid on the construction and 
installation of any municipal light and 
power system except where the bidders 
were required to accept municipal bonds 
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instead of cash, and, in turn, the bonds 
be sold by the cities only to Ballard-Hassett; 
and that Ballard-Hassett in pursuance of 
such agreement and understanding refused 
to buy any such bonds from any source 
other than from Universal Electric and 
Universal Electric refused to sell to any 
purchaser other than Ballard-Hassett. 


[Unlawful Trust and Monopoly Alleged] 


By virtue of the above alleged facts, the 
State’s contention is that by entering into 
the aforesaid exclusive arrangements, agree- 
ments and understandings, carried out by 
Fairbanks-Morse and Universal Electric in 
the bidding and construction of municipal 
light and power systems in the cities of 
Jasper, Sonora and Winters, aided and abetted 
by H. B. Gieb and Albert Moore and 
Ballard-Hassett, the parties have violated 
the Antitrust Laws of this State, thus be- 
coming liable to the State for statutory 
penalties; and that because of the expanded 
arrangements, understandings and agree- 
ments and the carrying-out of same by all 
of the alleged parties, they effectively cre- 
ated an unlawful trust and a monopoly in 
restraint of trade; thus guilty of violation 
of law. Arts. 7426, 7428, R. S. 1925. 

Statute 7426 defines a “trust” as ‘a com- 
bination of capital, skill or acts by two or 
more persons, firms, corporations or asso- 
ciations of persons, or either two or more 
of them .’ entered into for the purpose 
of carrying out restrictions in trade or pre- 
venting or lessening competition in the 
manufacture, sale or purchase of any com- 
modity, or to abstain from engaging in or 
continuing in any business authorized or 
permitted by the laws of this State. State 
v. Central Power & Light Co. (Sup. Ct.), 
161 S. W. 2d 766. 


[Combination of Capital, Skill, and Acts] 


In the last analysis, in legal effect the 
plaintiff’s petition relates a combination of 
capital, skill and acts of the defendants 
which tends to create, and did create, re- 
strictions in trade. The planning and com- 
bination of capital, skill and acts in the 
construction of municipal electric light and 
power plants as to stifle or interfere with, 
or prevent, free competitive bidding for the 
construction of municipal light and power 
plants, is a trust condemned by the statutes, 
supra. 
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Furthermore, on the face of plaintifi’s 
petition, a monopoly was effectively created 
in violation of Art. 7428a, R. S. The de- 
fendant Fairbanks-Morse contributed its 
generating electric units and materials—its 
capital investment, and contributed the acts 
and skill of its promotional department; 
Fairbanks-Morse further agreed to sell its 
generating units to no other bidder than 
Universal Electric, and not to bid against 
any other member of the combination. The 
Universal Electric also agreed to and did 
contribute its skill as a construction com- 
pany and-such of its capital and acts as 
were necessary to carry out its end of the 
unlawful scheme. The defendants Gieb and 
Moore contributed their skill, separately 
and at different times, in planning and spe- 
cifying restricted electric light and power 
units in aid and abetment of the combina- 
tion scheme. The defendant Ballard-Hassett 
contributed its capital by agreeing to pur- 
chase the municipal revenue bonds only 
when the Universal Electric had secured 
the construction of such plants and had 
taken as payment for its services the muni- 
cipal bonds. By virtue of such combination 
of capital, skill and acts, the defendants are 
and were able to obtain an advantage in 
the bidding and construction of such plants. 


[When Offense Complete] 


It will be observed that Art. 7426(1), 
supra, is very comprehensive and contains 
no word of limitation or exception. The 
only requirement is that the combination 
be created for the purpose of, or will carry 
out, restriction in the free pursuit of any 
business authorized by law. Art. 1108, R. S., 
authorizes cities to construct, purchase or 
acquire electric light and power systems; 
and the law authorizes such cities to issue 
revenue bearing bonds in payment thereof. 
Art. 2368(a) provides that the contract for 
the construction, purchase or acquisition of 
the electric light and power system shall be 
let to competitive bidders, where all parties 
so inclined would have an equal right to 
bid on such construction work; and any 
combination of capital, skill or acts so en- 
tered into as to preclude fair competitive 
bidding, or prevent the procuring of engi- 
neers, or the procuring of financial assist- 
ance in furtherance of such enterprise, such 
combination, as here alleged, is condemned 
as against public policy. “While the mere 
purpose without the combination does not 
constitute the offense, the formation of the 
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purpose and the agreement upon a contract 
by which it is to be carried out, in the 
execution of which contract the capital, 
skill or acts of both are used, does complete 
the offense.” State v. Missouri, K. & T. Ry. 
Co., 91 S. W. 214. Such incriminatory facts 
and circumstances are susceptible of proof 
by direct and circumstantial evidence on 
trial of the cause. 


[Defendants’ Contentions] 


Turning to appellees’ counterpoints of 
error, it is contended that H. B. Gieb and 
Moore being employees or agents of the 
cities involved, in the preparation of plans 
and specifications for municipal electric 
light and power plants (thus acting for the 
cities), there could be no conspiracy or 
combination in violation of the Antitrust 
Laws. If such agents were in fact unre- 
stricted, which is not alleged, but, on the 
contrary, were in effect members of the 
combination, pawned to the cities as part 
of the conspiracy to so restrict all plans and 
specifications of the kind and character of 
materials to be used in the construction of 
the plants as to hinder competitive bidding 
(unknown to the authorities of the said 
cities), they became parties to the criminal 
act. And, further, the appellees contend 
that the cities involved are indispensable 
parties to the suit. To this we cannot 
agree. The cities involved in the alleged 
transactions were mere victims of the al- 
leged conspiracy, and not open parties 
thereto. The offense alleged was and is 
against public interest, and not directed 
against the cities alone. Contracts tending 
to lessen competition, restricting the sub- 
mission of bids, in restraint of trade, or 
stifling competition, are inhibited by law 
and contrary to public policy. Uvalde Con- 
struction Co. et al. v. Shannon, 165 S. W. 
2d 513; State v. Missouri, K. & T. Ry. Co., 
supra. “Under our statute the effect of an 
agreement which is against public policy 
is not essential; the tendency is enough to 
bring it within the condemnation of the 
law.” State v. Racine Sattley Co., 134 S. W. 
400. Indeed, the cities named in the petition 
were parties to the alleged contracts for 
the construction of their electric light and 
power plants; and, ordinarily, it may be 
true, without deciding, that a combination 
between a municipality and a third party 
does not come under the condemnation of 
the statute. In the instant case, however, 
the cities named are alleged to be innocent 
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victims of an unlawful combination, and 
were Secretly imposed upon by the engi- 
neers Gieb and Moore. It may be said that 
the acts and deeds of the engineers as 
agents of the cities, in law, would be the 
acts and deeds of their principals, in ab- 
sence of the alleged secret arrangements 
induced by Fairbanks-Morse for the pur- 
pose of aiding and abetting the combina- 
tion; but the acts and deeds of said engineers, 
allegedly, were outside the purview of their 
employment, and detrimental to the best 
interests of the cities; because of which, 
the cities do not come under the condemna- 
tion of the statute perforce of the engineers’ 
deeds and acts. 


[Jurisdictional Defense Denied] 


The appellees further contend that the 
trial court erred in overruling their plea to 
the jurisdiction, particularly as to Fair- 
banks-Morse; that it being a foreign cor- 
poration, manufacturing its electric units 
out of the State and not having its units 
within the State, the suit abridges its rights 
in interstate commerce, because of which 
the United States Courts only have juris- 
diction over the subject-matter in suit. The 
Fairbanks-Morse corporation is doing busi- 
ness in this State under duly authorized 
permit, and, at the time complained of in 
this suit, is alleged to have entered into the 
unlawful combination in restraint of trade 
in this State, a violation of the laws of this 
State. The corporation therefore is amen- 
able to the laws of this State and the courts 
of this State have jurisdiction of plaintiff’s 
suit. The suit in no way interferes with the 
defendants’ lawful pursuit of business. 


[Overrule Defendants — Judgment Reversed 
and Remanded] 


In the light of the record and briefs force- 
fully presented, we have carefully considered 
all of appellees’ counterpoints of error, with 
which we are not in accord. They are 
severally overruled. We sustain appellants’ 
contentions. Accordingly the judgment be- 
low is reversed and cause remanded to the 
trial court to be tried*on the merits in con- 
sonance with the views herein expressed. 


[Dated October 26, 1951.] 
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Dissent on Rehearing. 


[Opinion of the Court—Judgment 
A firmed] 


Youn, Associate Justice. The State’s anti- 
trust suit for final injunction and penalties 
(against Fairbanks-Morse, $50 to. $1,500 per 
day from January 1, 1938 to date of peti- 
tion, June 9, 1948) is for all practical pur- 
poses a criminal action and subject to the 
same rules of strict construction. Ford 
Motor Co. v. State (Sup. Ct.); 175 S. W. 
2d 230; also subject to the stringent rule 
of pleading applicable to injunctions “ ‘that 
the averments of material and essential ele+ 
ments must be sufficiently certain to nega- 
tive every inference of the existence of facts 
under which petitioner would not be entitled 
to relief’; Powell v. City of Baird, 132 S. W. 
2d 464; the petition in other courts, being 
nowise aided by presumption or intendment. 


[Only Two Subdivisions of Statute 
Involved] 


Above rules should be borne in mind; 
further that only two subdivisions of our 
comprehensive and highly drastic laws 
against monopolies and restraints of trade 
are here involved. They provide in part: 
Article 7426: “A ‘trust’ is a combination 
of capital, skill or acts by two or more per- 
sons, firms, corporations or associations of 
persons, or either two or more of them for 
either, any or all of the following purposes: 
(1)... to create or carry out restrictions 
in the free pursuit of any business author- 
ized or permitted by laws of this State.” 
Art. 7428: “Either or any of the following 
acts shall constitute a conspiracy in restraint 
of trade. 1. Where any two or more per- 
sons, firms, corporations or associations of 
persons, who are engaged in buying or sell- 
ing any article of merchandise, produce or 
any commodity, enter into an agreement or 
undertaking to refuse to buy from or sell 
to any person, firm, corporation or associa- 
tion of persons, any article of merchandise, 
produce or commodity.” 


[Building Municipal Power Systems Is Not 
a Commodity or Article of Commerce] 


It is also obvious upon analysis of appel- 
lant’s petition (second amended original) 
that the principal target or object of attack 
is Fairbanks-Morse Company and Texas 
sales of its Diesel engines. Nevertheless 
and despite this simple fact, the first count 
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of the State’s indictment consists of the 
novel but formidable charge that such Chicago 
concern and others named have combined 
their capital, skill and acts for the purpose 
of creating and carrying out restrictions on 
the free pursuit of the business of construct- 
ing municipal light and power systems. In the 
first place, it is quite evident that the con- 
struction of a light plant is not in legal 
significance a commodity or an article of 
commerce and therefore outside the scope of 
Art. 7426, defining “trusts.” In Damnel v. 
Sherman Transfer Co., 211 S. W. 297, this 
Court long ago held that: “The ‘combina- 
tion of capital, skill or acts by two or more 
persons’ . . . contemplated by the statutes 
must be in relation to articles or com- 
modities of merchandise, produce, or com- 
merce, or where they are in any manner 
affected or controlled”; and in Duggan Ab- 
stract Co. v. Moore, 139 S. W. 2d 198, it 
was ruled that the Antitrust statutes were 
passed “to protect the general ‘public in 
the manufacture, sale, distribution, etc., of 
merchandise, produce and commodities. . . .” 
See also Forrest Photographic Co. v. Hutchin- 
son Gro. Co., 108 S. W. 768; Smythe v. Fort 
Worth G. & S. Co., 142 S. W. 1157. Such 
holdings, definitive of “commodities” or 
“articles of Commerce,” are not peculiar to 
Texas Courts. In Kidd v. Pearson, 128 U. S. 
1, it is said: “Manufacture is transforma- 
tion—the fashioning of raw materials into 
a change of form for use. The functions of 
commerce are different.” And in People 
v. Graves, 299 U. S. 401, it is pointed out 
that “The building . .. of a road or canal 
is not commerce in the substantive sense, .. .” 


[Not a Business Protected by Statute] 


Secondly, in my opinion the statutory lan- 
guage of free pursuit of any business au- 
thorized or permitted by law was never 
intended to comprehend any work of con- 
struction en masse. Appellant says that 
since passage of Art. 1108, V. A. S., author- 
izing municipalities to construct their own 
light systems, the result is the creation of 
a new business authorized or permitted by 
law; citing in support, Lewis v. Railway Co., 
81 S. W. 111 and Fort Worth and D. C. Ry. 
Co. v. State (Sup. Ct.), 87 S. W. 336, which 
decisions do not sustain the contention 
made. These were Antitrust cases with the 
same subdivision, Art. 7426-1, under exami- 
nation. In the first, Lewis’s appeal, com- 
plaint was made of one Green’s exclusive 
contract with the railroad to solicit baggage 
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hauling on its trains; the other predicated 
on the railroad’s exclusive contract with the 
Puilman Company for hauling its sleeping 
cars. Relief in both instances was denied, 
the Supreme Court concluding that no vio- 
lation of the subdivision was involved; going 
on to say that while the hauling of baggage 
was a business permitted by law, it was 
only with the railroad’s approval that same 
could be conducted on its own premises; 
and similarly in the Pullman case that the 
hauling of sleeping cars was a business that 
could only be done “pursuant to an under- 
standing” with the railroad company. So 
here and similarly, the construction of a 
municipal light plant is a legitimate busi- 
ness, but surely it cannot be carried on in 
a particular municipality except by agree- 
ment or contract with its City Council. The 
Antitrust statute does not create a new business 
for any person, nor does it confer a new right 
in the property of others. Fort Worth & D.C. 
v. State, supra. The conclusion is inescapable 
that the building of a municipal light system— 
always and necessarily an isolated trans- 
action—does not constitute in any statutory 
sense the free pursuit of a business author- 
ized by law; and the derelictions of these 
defendants must be found, if at all, in some 
other subdivision of these penal laws. 


This brings us to the only other point 
in the State’s indictment, predicated on Art. 
7428-1, V. A. S., (appellant’s point 2), com- 
plaining of the court’s error “in dismissing 
the suit because the agreement between 
Fairbanks-Morse and Universal Electric 
whereby Fairbanks-Morse would sell its 
Diesel engines only to Universal Electric, 
and Universal Electric reciprocal agree- 
ment to buy such engines only from Fair- 
banks-Morse as alleged in paragraph XV 
of appellant’s second amended original peti- 
tion, constituted a violation of Article 
7428(1), Revised Civil Statutes of Texas.” 
The Court’s ruling above wiil be considered 
in view of the following facts alleged in the 
State’s petition and otherwise of record: 


The charge is made that defendant Moore 
was employed as City Engineer on recom- 
mendation of Fairbanks-Morse by three 
cities, Weatherford, Baird and Sonora, and 
that he prepared specifications in accord- 
ance with an agreement under which only 
Fairbanks-Morse could submit bids on the 
Diesels required, because of which Universal 
Electric was the successful bidder at Sonora. 
As to defendant Gieb, it is charged that he 
was appointed City Engineer upon recom- 
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mendation of Fairbanks-Morse by the cities 
of San Augustine, Sanger, Garland, Crosby- 
town, Seymour, Winters, Angleton, Jasper, 
Levelland and Littlefield, and that he pre- 
pared specifications so as to exclude all 
bidders except Universal Electric; as a 
result of which it was the successful bidder 
at Winters and Jasper. 


[Interstate Commerce] 


Not referred to in majority opinion, but part 
of the record, is the plea in abatement of 
appellee Fairbanks-Morse reading as follows: 


“That this suit should abate and be dis- 
missed for want of jurisdiction in that: 
(a) Neither this Court nor any other 
Court of this State has jurisdiction of the 
subject matter of this proceeding in so 
far as this defendant is concerned, same 
constituting an attempt to regulate com- 
merce between the States of the United 
States, in respect of which only the Courts 
of the United States have been given juris- 
diction, and in this connection defendant 
avers that it does not now, and did not 
at any of the times described in plaintiff’s 
petition, have either a factory for the 
manufacture of its product in the State 
of Texas, or a stock of Diesel engines 
therein; that any and all transactions 
described in said petition then or now, or 
contemplated or in prospect in Texas, re- 
lated to the manufacture of such engines 
in a State or States of the United States 
other than the State of Texas and the 
shipment thereof from such other State 
into the State of Texas.” 


A jurisdictional issue being thus raised, the 
court heard evidence pertinent thereto in 
limine (pre-trial), Pecos & Northern Texas 
Ry Co. wv Cox (Sup. Ct), 157-8. “W. 745: 
Watson v. Baker (Sup. Ct.), 2 S. W. 375; 
Galley v. Hedrick, 127 S. W. 2d 978; and 
made findings thereon, viz: “. . . that at 
the time of the transaction involved in this 
suit, as described in plaintiff's pleadings, 
the defendant Fairbanks-Morse and Com- 
pany did not have within the State of Texas 
a factory for the manufacture of Diesel 
engines or any stock of such engines in 
this State, and that (the transactions rela- 
tive to any sales by it of such engines or 
attempts to sell the same to any of the 
other parties hereto or to any of the cities 
mentioned in said pleadings heretofore re- 
lated to and involved the manufacture of 
such engines in another State of the United 
States, and the shipment thereof into the 
State of Texas, which would be interstate 
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commerce, but the court finds that such 
Interstate Commerce would only be inci- 
dental to the transactions as described in 
plaintiff's pleadings) .’ Wording of 
the above order, “transactions as described 
in plaintiff’s pleadings,’ obviously refers to 
the successful bidding by Universal Electric 
in the towns of Sonora, Winters and Jasper; 
and notwithstanding the fact of Fairbanks- 
Morse having a permit to do business in 
Texas, aforesaid findings would undoubtedly 
stamp the transaction between this cor- 
poration and the construction company as 
interstate in character. “The transaction 
under consideration was commerce between 
a citizen of New York and a citizen of 
Texas, whereby the former agreed to manu- 
facture the albums in New York and to 
deliver them at Galveston, Texas. There- 
fore it was interstate commerce which was 
not subject to the antitrust laws of this 
state... .” Albertype Co. v. Gust Feist Co., 
114 S. W. 791. 


But even assuming a sound basis for the 
further court finding that such interstate 
dealing was “only incidental to the trans- 
actions as described in plaintiff’s pleading” 
(having reference to the agreement between 
Fairbanks-Morse and Universal Electric 
whereby such manufacturer would sell its 
Diesels only to Universal on its Texas jobs 
of municipal construction and the latter to 
buy the necessary engines from Fairbanks- 
Morse), the result would not be offensive 
of Antitrust Laws. Our Supreme Court has 
repeatedly held that so long as only a 
definite and determinable portion of a pur- 
chaser’s requirements are affected by the 
contract under examination, there is no vio- 
lation. In this case, from a reading of 
plaintiff's petition and as appellee Fairbanks- 
Morse correctly states: 


“Tt is only alleged that Universal agreed 
to purchase from Fairbanks-Morse such 
units as it might require in connection 
with contracts to erect municipal light 
plants, which, under the allegations amounted 
to three units in ten years. It is not 
alleged that Universal was under any 
obligation to purchase such units from 
Fairbanks-Morse required for any other 
purpose, such as privately-owned utility 
plants, municipal or privately-owned water 
works, irrigation systems, oil mills, cotton 
gins, hotels, heavy trucks, or the hundred 
other uses to which they can be properly 
put. Nor is it made to appear that Fair- 
banks-Morse was under any restraint 
upon sales for such other purposes.” 
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See Norton v. Thomas, etc., 91 S. W. 780; 
Cox v. Humble Oil & Ref. Co., 16 S. W. 2d 
285; Jones v. Great A. & P. Tea Co., 65 S. W. 
2d 495; Twaddell v. Wooten, 106 S.-W. 2d 
266; Guadalupe-Blanco River Authority v. 
City of San Antomo (Sup. Ct.), 200 S. W. 2d 
989; Padgitt v. Lone Star Gas Co., 213 S. W. 
2d 133. The Court in the Humble appeal, 
supra, goes on to say: “. . . Here plaintiff 
in error did not agree to buy all of the gaso- 
line purchased by him from defendant in 
error. The agreement was that he would 
buy the amount used in the operation of a 
certain filling station. He was at liberty to 
purchase any amount of gasoline from any 
other company which might be used in the 
operation of any other similar business. The ef- 
fect of the agreement made by him was to con- 
tract to purchase gasoline from defendant in 
error, the amount to be measured by that used 
in the operation of a particular filling station. 
Such agreement did not constitute a con- 
spiracy in restraint of trade, but was a valid 
and enforceable one.” (First emphasis by the 
Court, second mine.) 


Of the cases cited by appellant to the 
contrary (Wood v. Texas Ice and Cold Stor- 
age Co., 171 S. W. 497, and State v. Racine 
Sattley Co., 134 S. W. 400), the first has 
been severely limited if not actually over- 
ruled by the foregoing Supreme Court deci- 
sions, and likewise outmoded is the theory 
advanced in the second (State v. Racine 
Satiley) that “‘The law did not intend to 
regulate restrictions in trade, but to pro- 
hibit them entirely, without regard to their 
ill effect on trade.’” 


[Pleading Insufficient] 


Furthermore appellant cannot invoke the 
terms of 7428(1) because of insufficiency 
of pleading. That subdivision in material 
part defines conspiracy in restraint of trade 
as “where any two or mote .. . corpora- 


tions, who are engaged in buying or 
sellmg . .. any commodity, enter into an 
agreement . .. to refuse to buy from or 


sell to any person . any commodity.” 
(Emphasis mine.) Under any strict or even 
reasonable construction of the subsection, 
it contemplates an agreement by two con- 
cerns both of whom are engaged in buying or 
selling, who by agreement refuse to sell 
to some third party; and it has never been 
applied, so far as my research discloses, 
when one of the parties was the ultimate 
consumer (as was the contractor here in the 
purchase of Diesel engines). It is also to be 
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observed that the parties must be so en- 
gaged at time of making the agreement, for 
the simple reason that if one of the parties 
is not so engaged at the time, there can be 
no restriction of trade involved in his agree- 
ment to purchase from a particular seller 
and no other. The point just made is illus- 
trated in Crystal Ice Mfg. Co. v. San Antonio 
Brewing Assn., 27 S. W. 210, holding in part: 
“Tf they made ice for their own use alone, 
and were not sellers of ice, and had no 
intention of becoming such, and there was 
evidence to admit of such finding, we fail 
to comprehend how the transaction can be 
adjudged in restraint of trade or preventive 
of competition. . .”; and in the following 
from Nickels v. Prewitt Auto Co., 149 S. W. 
1094: “The language ‘who are engaged in 
buying and selling,’ etc.; was evidently 
placed in the statute for the purpose of 
limiting that provision to merchants and 
others engaged in some particular business; 
and therefore, in order to show a violation 
of that provision, it is necessary to allege 
and prove that the parties to the alleged 
illegal contract were engaged in the busi- 
ness of buying or selling such articles as 
the contract relates to.” There being no 
pleading to the effect that at time of making 
the agreement in question, Universal, the 
Alabama contractor, or any other defendant 
was engaged in the business of buying 
Diesel engines in Texas, the resulting in- 
sufficiency of fact allegations is such as to 
preclude any relief under the particular 
subdivision. 


These conclusions clearly demonstrate to 
my mind that appellant’s case as pled, 
presents no set of facts to which these 
drastic antitrust penalties can be applied; 
and this, although the remaining defendants 
have been referred to only incidentally if 
at all. 


The principal defendant is Fairbanks- 
Morse; appellant’s basic allegations being 
that the outlined scheme was concocted by 
such manufacturer to “promote the sale 
and installation of municipal light and power 
systems within the State of Texas.” Ap- 
parently none of the other defendants were 
expected to participate in the program of 
promotion or contribute thereto. As the 
only end described in the pleading on part 
of Fairbanks-Morse was the sales of its 
engines, which are found to be either inter- 
state transactions or under an agreement 
so limited in scope as to be lawful, I submit 
that the charge of conspiracy against the 
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remaining defendants is left entirely with- 
out support and becomes groundless. Aside 
from this, the other major element in the 
means allegedly used by Fairbanks-Morse 
to promote the sale of engines was an agree- 
ment by Ballard-Hassett, an Iowa concern, 
to purchase from the successful bidder an 
amount of municipal warrants—manifestly 
a matter of interstate commerce. 


[City Can Not Violate State Antitrust Laws] 


The conclusions hereinabove stated amply 
justify the trial court’s ruling on exceptions 
and affirmance of cause. However, other 
considerations, establishing as baseless the 
State’s charge of antitrust violations, should 
be discussed. First, as to the engineers 
Gieb and Moore and their part in the so- 
called conspiracy (any mention of one here- 
in having reference to both), It is charged 
that Gieb and Fairbanks-Morse agreed that 
the latter would promote certain cities on 
installation of their own electric light sys- 
tems, recommending such appellee as an 
engineer for the proposed project; that, 
and when, so employed as engineer, he 
would draw the plans and specifications for 
the improvements so as to lessen or eliminate 
competition in favor of Fairbanks-Morse. 
There is no allegation that either Gieb or 
Moore did not honestly believe that the 
engines and units supplied by Fairbanks- 
Morse were not the best, considering the 
amount spent for construction; nor that the 
plans and specifications were not to the 
best interests of the city. It is merely 
charged in such connection that Fairbanks- 
Morse was Gieb’s undisclosed principal and 
that the respective cities knew nothing of 
the understanding alleged. We must as- 
sume for purposes of this appeal that en- 
gineer Gieb did everything charged to him, 
yet by the same token and pleading, it must 
be further assumed that he honestly be- 
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lieved an investment in Fairbanks-Morse 
equipment was to the best interests of the 
particular city, and that indeed it was; and 
if, in consequence, he drew plans and specifi- 
cations eliminating other types of engines, 
such was the inevitable effect of any set of 
plans and specifications. But appellant al- 
leges that Gieb’s agency could not exist 
because of this underlying and secret con- 
spiracy; and if bad faith and fraud (*See 
Footnote 1) are thus insinuated (which are 
indispensable to a destruction of agency), 
such is pled only by inference and inuendo. 
The general rule that “all reasonable in- 
tendments will be indulged to sustain plead- 
ing in ordinary civil cases does not apply to 
penalty suits, wherein plaintiff’s pleadings 
are strictly construed and will not be aided 
by inferences.” Ford Motor Co. v. State, 
supra, Syl. 2. Since Gieb was an agent of 
the named municipality and acting within 
his jurisdiction on the occasions specified, 
his principals (the respective cities) must 
be considered as parties to the alleged un- 
lawful conspiracy and combinations. A city 
cannot be guilty of a violation of the State 
Antitrust Laws. State v. Central Power & 
ikgohas Cy, (sii, (Oia)y MOU Ss WG al 1: 
And if the completed contract under exami- 
nation in the cited case be outside the scope 
of such laws, then, a fortiori, the preliminary 
negotiations here described are likewise 
immune. ; 


[No Combination of Competitors] 


Lastly, we do not have here a combina- 
tion of competitors;—any illegality in the 
statutory sense relating to a concert of ac- 
tion among those who would otherwise be 
in competitive businesses; the instant action 
merely portraying the noncompetitive agree- 
ments of a manufacturer, contractor, finance 
company, along with an engineer favorable 
to low speed Diesel engines, to the end of 


* Footnote 1: 


Inclusion of Messrs. Gieb and Moore in the 
suit at all is highly questionable. On the occa- 
sions in question they were officers of the re- 
spective cities, performing duties within their 
jurisdiction and discretion and no less immune 
than the courts from civil suit. Judge Bonner, 
in Rains v. Simpson, 50 Tex. 495, upon vigorous 
restatement of this fundamental rule, quotes 
from an early authority, viz: ‘“ ‘I prefer to 
place the decision on the broad ground that no 
public officer is responsible in a civil suit for 
a judicial determination, however erroneous 
it may be, and however malicious the motive 
which prompted it. Such acts, when corrupt, 
may be punished criminally, but the law will 
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not allow malice and corruption to be charged 
in @ civil suit against such an officer for what 
he does in the performance of a judicial duty. 
The rule extends to judges from the highest 
to the lowest; to jurors, and to all public 
officers, whatever name they may bear, in the 
exercise of judicial power.’’’ (Italics mine.) 


In the same connection, counsel for Gieb 
also poses the question of whether under the 
circumstances of this case, his agency for the 
city can be raised by appellant in face of the 
well settled rule that in transactions where 
the agent acts for both parties unknown to 
one of them, the issue is available only to the 
principal and not to a third party. See 147 
A. L. R. 772 and cases there cited. 
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establishing a municipal light plant in a 
locality where none had before existed. 
Manifestly the thing denounced by Art. 
7426, defining trusts, is a combination of 
competitors. “. . . we are led to the con- 
clusion that the union or association of 
‘capital, skill or acts’ denounced is where 
the parties in the particular case designed 
the united co-operation of such agencies, 
which might have been otherwise independent 
and competing, for the accomplishment of 
one or more of such purposes.” (Emphasis 
mine.) Gates v. Hooper (Sup. Ct.), 39 S. W. 
1079. “Our Supreme Court from early times 
has ruled that a statutory combination can- 
not exist unless the two or more persons 
are independent and capable of acting in 
competition with one another; . . .” Pad- 
gitt v. Lone Star Gas Co., 213 S. W. 2d 133. 
“Any combination of noncompetitors is 
legal, it seems.” Am. Cases 1912D, p. 768. 


[Summary] 


Reverting to appellant’s point 1 and sum- 
ming up: The transactions of appellees 
being invariably carried on at a place where 
no light system existed or was being built, 
the question naturally arises as to what 
similar business was there to be interfered 
with? Even in State v. Racine Sattley, supra 
(cited in original opinion), the agreement 
under attack was with a customer in Waco, 
Texas, ‘where there was a market for such 
articles, and where many citizens were en- 
gaged in the sale and purchase of such 
articles.” (*See Footnote 2.) And can this 
Court rely on allegations that appellees have 
imposed restrictions on others in the free 
pursuit of the business of constructing muni- 
cipal light systems, when the Attorney Gen- 
eral fails by inference or otherwise to allege 
the existence in the cities named or in this 
State of any persons, firms, or corporations 
engaged in such business, and has _per- 
mitted a dismissal of suit on sustaining of 
exceptions for lack of such allegations? 
What we have here, in final analysis, is a 
lawful combination on part of appellees to 
do jointly what they might with less economy 
have done singly; and the Attorney Gen- 
eral has truly characterized these activities 
as promotional. “. it has been almost 
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universally held that contracts and combina- 
tion which tend to promote business, and 
which only remotely, incidentally, and in- 
directly restrain competition, are not for- 
bidden.” 36 Am. Jur. 606. “Agreements 
and arrangements between contractors which 
are the result of honest co-operation, or 
which are primarily intended to enable them 
to accomplish an object which neither could 
gain if acting in his individual capacity, are 
not within the rule, although they may 
incidentally prevent the rivalry of the parties, 
and thus lessen competition.” 36 Am. Jur. 561. 


I dissent from the order of reversal be- 
cause the various rulings of the trial court 
on exceptions were correct. E 


Mr. Bonp, C. J., dissents. 
[Dated February 1, 1952.] 


Concurrence on Rehearing 


CraMer, Associate Justice. The above 
matter having been reversed and remanded 
on original submission, Justice Young has 
now, on reconsideration of cause, filed his 
dissent thereto; and the writer, having re- 
viewed the record, the original opinion, and 
the dissenting opinion, is of the opinion 
that we were in error in our original dis- 
position of the case and that, for the rea- 
sons stated in the dissenting opinion by 
Justice Young, the judgment below should 
be in all things affirmed. 


I, therefore, at this time join with Justice 
Young in such disposition of the case; the 
foregoing dissent becoming the prevailing 
opinion of this Court. 


Younc and Cramer, Associate Justices. 
The motions for rehearing are granted, our 
former judgment is set aside, and the judg- 
ment below is in all things affirmed. 


{Dated February 1, 1952.] 


Dissent on Appellant’s Motion 
for Rehearing 


[Dissent Becomes Opinion of the Court] 


Bonp, Chief Justice. On appellee’s mo- 
tion for rehearing, Mr. Justice Young dis- 
senting to our original opinion, Mr. Justice 
Cramer concurring, the dissent therefore 
becomes the opinion of this Court affirming 


* Footnote 2: 


Counsel for appellees expressly charge that 
the instant litigation is fostered by power and 
light utilities whose contracts and interests 
present and future may be adversely affected 
by installation of these municipal improve- 
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ments. If so, the courts should not be used 
as a means for furthering the business of an- 


other exclusive combine by penalizing the 
competitive efforts of Fairbanks-Morse and 
associates. 
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the judgment of the trial court; and the 
writer adhering to our former decision, such 
becomes his dissent, adopting the reasons 
and conclusions therein, thus reversing and 
remanding the case for trial on the merits. 


[The Combination Is Gist of the Offense] 


The gist of the offense, as seen from ap- 
pellant’s pleading, is the combination, and 
the overt acts are only evidentiary of such 
combination. Neither the statutes nor the 
decisions of this State provide that the overt 
acts are necessary for the completion of 
the statutory prohibition. The substance 
of the prohibition of the statute is complete 
when the contract or conspiracy is entered 
into. It is an independent wrong for which 
the parties can be prosecuted under the 
statutory remedies. Rice v. State, 51 S. W. 
2d 364. The prohibition is more succinctly 
stated in the case of Short v. United States, 
91 Fed. 2d 614, wherein it is stated that 
“The crime is the conspiracy and not the 
overt act.” 


[Overt Act Need Not Be Unlawful] 


In some jurisdictions there is a statutory 
requirement that an overt act be proved. 
Even in those cases, it is held that the overt 
act proved need not even be unlawful, so 
long as it is done pursuant to such a com- 
bination as would amount to a conspiracy 
in law. 6 Am. Eng. Ency. of Law 837. 
Therefore when the appellees entered into 
the combination that created or tended to 
create a restriction in the free pursuit of the 
business of constructing municipal electric 
light and power systems, the prohibition of 
the statute was effectively completed. It 
naturally follows that it is not material to 
the pleadings of the appellant that the acts 
done pursuant to the conspiracy were law- 
ful or unlawful. 

The act of the engineer Gieb in seeking 
and obtaining employment by the munici- 
palities, or his acts in preparing the plans 
and specifications, the acts of Fairbanks- 
Morse in selling its engines to Universal 
Electric Company of Alabama, or the acts 
of Universal Electric in buying its engines 
only from Fairbanks-Morse, or in accepting 
the bonds in payment for its construction 
work, are each and all lawful. However, 
these do not constitute a defense to the pro- 
hibition of the statute. The gravamen of 
the offense is not the performance of the 
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individual acts of the conspirators, which 
acts may be lawful in themselves, but the 
conspiracy, understanding, and agreement 
to combine their capital, skill or acts for 
the purpose of carrying out restrictions in 
the lawful pursuit of lawful businesses; that 
is, of competitive bidding on the construc- 
tion of municipal electric light and power 
plants as alleged. 


[Court Has Proper Jurisdiction] 


On appellant’s contention that the trial 
court erred in overruling their plea to the 
jurisdiction as to Fairbanks-Morse, it being 
a foreign corporation, abridges its right to 
interstate commerce because of which the 
United States Court has jurisdiction over 
the subject matter in suit. The trial court, 
on hearing of Fairbanks-Morse’s plea in 
abatement, overruled the contention, find- 
ing that Fairbanks-Morse maintained no 
plants for the production of engines within 
the State, and that it manufactured all of its 
engines outside of the State of Texas and 
shipped them into Texas in interstate com- 
merce, but that such interstate commerce was 
merely incidental to the unlawful transac- 
tions alleged in plaintiff’s pleadings. This 
holding of the trial court was proper; and 
the majority in affirming the judgment of 
the trial court impliedly approved such find- 
ing. The question here involved is not the 
manufacture and sale of engines in Texas, 
but is the formation of the conspiracy to 
restrict the free pursuit of the business of 
the construction of municipal electric light 
and power plants in Texas. The matter of 
manufacturing and shipping of the engines 
was but incidental to the accomplishment 
of the essential purposes of the conspiracy. 
As above pointed out, the conspiracy is the 
gravamen of the offense charged in the 
State’s pleadings, not the carrying on of its 
business of the manufacture of engines and 
their shipment into Texas. The Fairbanks- 
Morse corporation is doing business in this 
State under a duly authorized permit, and 
at the time complained of in this suit, is 
alleged to have entered into the unlawful 
combination in restraint of trade in this 
State, a violation of the laws of this State. 
The corporation, therefore, is amenable to 
the laws of this State, and the courts of this 
State have jurisdiction of plaintiff’s suit. 
The suit of the State in no way interferes 
with the defendant’s lawful pursuit of its 
business of manufacture and sale of engines. 
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[Hoblitzelle Case] 


Appellees cite the cases of Glass v. Hob- 
litzelle, 83 S. W. 2d 796; Albertype Co. v. 
Gust Feist Co., 114 S. W. 791; and York Mfg. 
Co. v. Colley, 247 U.S. 21, in support of the 
proposition that the allegations of the State’s 
petition involve matters in interstate com- 
merce, and that the courts of this State do 
not, therefore, have jurisdiction of this 
case. A careful reading of these decisions 
will disclose that they are not in conflict 
with the principle above announced, but, in 
fact, are authority therefor. At page 799 of 
the opinion in the Hoblitzelle case, the court 
says: 


“There is no inherent and intrinsic rela- 
tion between the undertaking of the 
company to manufacture the films, and 
to ship them to Lubbock, and the com- 
pany’s undertaking to publicly exhibit the 
film in the theaters at Lubbock. The 
matter of manufacturing and shipping the 
film was but incidental to the accomplish- 
ment of the essential purposes of the con- 
tract; namely the advertising at Lubbock, 
the business of Ligon, by the use of the 
films. The circumstance that interstate com- 
merce was involved in the manufacture 
and shipment of the films does not alter 
the intrastate character of the public ex- 
hibition of the advertising matter con- 
tained in the films.” 


I feel that the opinion in the Hoblitzelle 
case and the authorities there cited support 
the ruling of the trial court on the plea to 
the jurisdiction that the manufacture by 
Fairbanks-Morse of engines used in the con- 
struction of municipal electric light and 
power plants alleged in the State’s petition, 
outside the state and shipping them in inter- 
state commerce into this State is but inci- 
dental to the essential purpose of the offense 
alleged in the State’s petition, to-wit, that 
the conspiracy between the various appellees 
created or carried out restrictions in the 
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free pursuit of a business authorized or per- 
mitted by the laws of this State. 


A careful reading of the York Mfg. Co. 
case will disclose the same distinguishable 
feature pointed out by the court in the 
Hoblitzelle case, that is, that the subject 
matter of the contract involved was the 
sale of the refrigeration machinery and the 
installation was incidental to such sale. 
Here we have the exact reverse, even though 
the manufacture and sale of the engines by 
Fairbanks-Morse & Co. be interstate com- 
merce, the offense alleged in the State’s 
petition is the primary question at issue here 
and the sale of the engines is but incidental 
to the violation of the Antitrust Laws of 
this State by the conspirators acting en- 
tirely, wholly and solely within this State. 
I do not see how the Albertype case has any 
application to the question here involved 
for the reason that Albertype case simply in- 
volves the construction of a contract be- 
tween a citizen of New York and a citizen 
of Texas to ship albums manufactured in 
New York to Texas for use by such citizen 
in Texas. We are not here dealing with a 
contract to manufacture engines outside of 
Texas, and ship thern into Texas for resale 
in Texas, but are dealing with an alleged 
conspiracy to prevent or lessen competition 
and to create and carry out restrictions in 
the free pursuit of the business of the con- 
struction and installation of municipal elec- 
tric light and power systems in Texas. 


Carefully and thoughtfully have I con- 
sidered all of appellees’ counter-points of 
error; and finding no merit in any of them, 
therefore, appellant’s contentions should be 
sustained and the judgment of the trial 
court reversed and cause remanded to the 
trial court to be tried on the merits. I re- 
spectfully dissent to the majority affirming 
the judgment of the trial court. 


[Dated March 7, 1952.] 


[{] 67,318] William Rohlfing et al. v. Cat’s Paw Rubber Co., Inc., et al. 
In the United States District Court for the Northern District of Illinois, Eastern 


Division. No. 50 C 229. Dated July 8, 1952. 


Sherman Antitrust Act and Clayton Antitrust Act 


Practice and Procedure—Motion to Strike—Separation of Violations Into Separate 
Counts.—A motion to strike portions of a complaint on the ground that the separate 
counts of the complaint join all of the defendants and do not specify those defendants 
who may have sold to the plaintiffs at discriminatory prices was overruled. The injury 
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of the plaintiffs may stem from violations of one or more of the antitrust statutes by one 
or more of the defendants, and it does not require a separation of these violations into 


separate counts. 


See the Sherman Act annotations, Vol. 1, { 1640.121; Clayton Act annotations, Vol. 


1, { 2024.19. 


For the plaintiff: F, Heisler, Chicago, III. 


For the defendants: Sonnenschein, Berkson, Lautmann, Levinson and Morse, Chi- 


cago, III. 


For a prior opinion of the U. S. District Court, Northern District of Illinois, Eastern 


Division, see 1950-1951 Trade Cases {| 62,872. 


Memorandum 
[Motion to Strike] 


LaBoy, District Judge [In full text]: The 
defendants have moved to strike portions 
of the Second Amended Complaint filed 
April 10, 1952 on the ground that the sepa- 
rate counts of the complaint join all of the 
defendants and do not specify those defend- 
ants who may have sold to plaintiff at dis- 
criminatory prices. 


[Kainz Case Applicable] 


It is urged by defendants that the case of 
Kainz v. Anheuser-Busch, decided by the Cir- 
cuit Court of Appeals for the Seventh Cir- 
cuit on February 14, 1952, is not applicable 
since there was only one seller defendant 
whereas the present complaint joins a num- 
ber of parties defendant on charges of con- 
spiracy to violate the antitrust laws of the 


United States. Nevertheless this court has 
previously held that “the injury of plaintiffs 
may stem from violations of one or more 
of the antitrust statutes by one or more of 
the defendants” and required no separation 
of these violations into separate counts, As 
the Court of Appeals said in the Kainz case, 
“this conclusion does not deprive the defend- 
ants of remedies provided by the rules look- 
ing to the disclosure of further information 
by plaintiffs when and if there is occasion 
for relief.” The same rule as applied to the 
several plaintiffs in the Kainz case is appli- 
cable here as to the defendants regarding 
their joinder. 


[Motion Overruled] 


The court is therefore of the opinion the 
motion to strike should be overruled and an 
order has this day been entered in accord 
therewith. 


[7 67,319] United States v. Harry F. Stern, Herman Shmukler, Arthur Gelfont, and 


Stern Fish Co. 


In the United States District Court for the Eastern District of Pennsylvania. 


Action No. 10415. Filed July 16, 1952. 


Civil 


Case No. 1002 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Consent Decrees—Practices Enjoined—Disparaging Quality or Condition—Fish 
Wholesalers.—Fish wholesalers are enjoined by a consent decree from disparaging the 
quality or condition of live fish sold or offered for sale by any wholesaler or any other 


person. 


See the Sherman Act annotations, Vol. 1, ff 1530.90, 1590. 
Consent Decrees—Practices Enjoined—Exclusive Dealing and Related Practices— 


Fish Wholesalers.—Fish wholesalers are enjoined by a consent decree from selling live 
fish on the condition that the purchaser shall not purchase live fish or any other kind of 
fish sold by any other wholesaler or any other person, from selling any fish other than 
live fish on the condition that the purchaser will purchase live fish sold by the defendant 
wholesalers, from selling any fish other than live fish on the condition that the purchaser 
will not purchase live fish sold by any particular source, and from refusing to sell or 
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discriminating in the sale of live fish or any other kind of fish to any person because such 
person does not purchase live fish from any particular source. 


See the Sherman Act annotations, Vol. 1, § 1220.203, 1530.40. 


Consent Decrees—Practices Enjoined—Pricing Practices—Fish Wholesalers.—Fish 
wholesalers are enjoined by a consent decree from purchasing live fish at unreasonably 
high prices from the source of supply of any other wholesaler; from discriminating as to 
price of live fish among purchasers of the same class; and from conspiring with any whole- 
saler to determine, fix, maintain or adhere to prices, discounts or other terms or conditions 
for the sale or purchase of live fish to or from third persons. 


See the Sherman Act annotations, Vol. 1, § 1220.192, 1530.10. 


Consent Decrees—Specific Relief—Dissolution of Partnership—Fish Wholesalers.— 
Fish wholesalers are ordered by a consent decree to dissolve and terminate a partnership 
between them. Each of the wholesalers is enjoined from reviving the partnership, and 
from hereafter creating, forming or establishing with any wholesaler in a certain area any 
partnership, firm, corporation or other legal entity to carry on the business of a wholesaler. 


See the Sherman Act annotations, Vol. 1, f 1535.10. 


For the plaintiff: Newell A. Clapp, Acting Assistant Attorney General; Gerald A. 
Gleeson, United States Attorney; Edwin H. Pewett, Special Assistant to the Attorney 
General; William L. Maher, Acting Chief, Middle Atlantic Office, Antitrust Division; 


and W. D. Kilgore, Jr. and Lawrence A. Robie, Attorneys for the United States. 
For the defendants: Cornelius C. O’Brien, Jr. and Harry A. Rutenberg, Philadelphia, Pa. 


Final Judgment 


Crary, District Judge [J full text]: Plain- 
tiff, United States of America, having filed its 
complaint herein on December 16, 1949, de- 
fendants having severally appeared and filed 
notices of appearance, and the plaintiff and 
defendants by their attorneys having sever- 
ally consented to the entry of this Final 
Judgment; 

Now, therefore, without any testimony or 
evidence having been taken herein and upon 
the consent of the parties hereto, it is 
hereby Ordered, adjudged and decreed as 
follows: 


x 


i 
[Cause of Action Under Sherman Act] 


The Court has jurisdiction of the sub- 
ject matter herein and the parties hereto. 
The complaint states a cause of action 
against the defendants under Sections 1 and 
2 of the Act of Congress of July 2, 1890, 
entitled “An Act to Protect Trade and 
Commerce Against Unlawful Restraints and 
Monopolies,” commonly known as the Sher- 
man Act, as amended. 


II 
[Definitions] 


As used in this Final Judgment: 


(A) “Live Fish” shall mean any edible 
fish, alive at the time of purchase by whole- 
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salers, and consisting primarily of carp and 
chub; 


(B) “Wholesaler” shall mean a person 
engaged in the business or selling live fish 
to retail dealers who resell to consumers; 

(C) “Person” shall mean any individual, 
partnership, firm, corporation, association, 
trustee or any other business or legal 
entity. 

III 


[Applicability of Judgment] 


The provisions of this Final Judgment 
applicable to any defendant shall apply to 
such defendant, his or its officers, directors, 
agents, employees, subsidiaries, successors 
and assigns, partner or partners, actual or 
nominal, and all other persons acting under, 
through or for such defendant. 


IAW 
[Practices Enjoined ] 


Each of the defendants Stern, Shmukler, 
Gelfont and Stern Fish Co. is herby en- 
joined and restrained from: 

(a) Disparaging the quality or condition 
of live fish sold or offered for sale by any 
wholesaler or any other person; 

(b) Selling or offering for sale live fish 
on the condition, agreement or understand- 
ing, express or implied, that the purchaser 
shall not purchase, use or deal in, or attempt 
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to purchase, use or deal in, live fish or any 
other kind of fish sold or offered for sale 
by any other wholesaler or any other person; 

(c) Selling or offering for sale any fish 
other than live fish on the condition, agreement 
or understanding, express or implied, that the 
purchaser will purchase, use or deal in, 
or attempt to purchase, use or deal in, live 
fish sold by the defendant; 

(d) Selling or offering for sale any fish 
other than live fish on the condition, agree- 
ment or understanding, express or implied, 
that the purchaser will not purchase, use 
or deal in, or attempt to purchase, use or 
deal in, live fish sold or distributed by any 
particular source; 

(e) Refusing to sell or discriminating in 
the sale of live fish or any other kind of 
fish to any person because such person does 
not purchase, or attempt to purchase, live 
fish from any particular source; 

(f) Purchasing or offering to purchase 
live fish at unreasonably high prices from 
the source of supply of any other wholesaler; 

(g) Discriminating as to price, terms or 
other conditions of sale of live fish among 
purchasers of the same class. 


V 


Each of the defendants Stern, Shmukler, 
Gelfont and Stern Fish Co. is hereby en- 
joined and restrained from combining or 
conspiring or from entering into, adhering 
to, renewing, maintaining or furthering, 
directly or indirectly, or claiming any rights 
under any contract, agreement, understanding 
plan or program with any wholesaler to: 

(a) Refrain from selling or offering for 
sale any live fish; 

(b) Refrain from purchasing or attempting 
to purchase live fish; 

(c) Determine, fix, maintain or adhere to 
prices, discounts or other terms or conditions 
for the sale or purchase of live fish to or from 
third persons. 

VI 
[Dissolution of Partnership Ordered] 


(a) Each of the defendants Stern, Shmukler 
and Gelfont is hereby ordered and directed 
to forthwith dissolve and terminate the 
partnership between them, operating under 
the name Philadelphia Fish Company, and 
within 10 days following entry of this Final 
Judgment to file with this Court, after 
notice to the Attorney General, proof of 
such dissolution; 
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(b) Each of the defendants Stern, Shmukler 
and Gelfont is enjoined and restrained from: 


(1) reviving or renewing the partnership 
ordered to be dissolved in paragraph (a) 
above, 


(2) hereafter creating, forming or es- 
tablishing with any wholsesaler in the Phila- 
delphia, Pennsylvania, area any partnership, 
firm, corporation or other legal entity to 
carry on the business of a wholesaler. 


VII 
[Compliance Provisions] 


For the purpose of securing compliance with 
this Final Judgment duly authorized repre- 
sentatives of the Department of Justice, 
upon the written request of the Attorney 
General or Assistant Attorney General in 
charge of the Antitrust Division, and on 
reasonable notice to the defendants made 
to their principal offices, shall be permitted: 
(a) access, during the office hours of said 
defendants, to all books, ledgers, accounts, 
correspondence, memoranda and other records 
and documents in the possession of or under 
control of said defendants relating to any of 
the matters contained in this Judgment; and 
(b) subject to the reasaonable convenience of 
said defendants and without restraint or inter- 
ference from them, to interview officers or em- 
ployees of defendants, who may have counsel 
present, ragarding any such matters. For the 
purpose of securing compliance with this 
Judgment any defendant upon the written 
request of the Attorney General or Assistant 
Attorney General, and upon reasonable notice 
to the defendants, shall submit such written 
reports with respect to any of the matters con- 
tained in this Judgment as from time to time 
may be necessary for the purpose of enforce- 
ment of this Judgment. No information ob- 
tained by the means provided in this Section 
VII shall be divulged by any representative 
of the Department of Justice to any person 
other than a duly authorized person of such 
Department, except in the course of legal 
proceedings to which the United States is a 
party, for the purpose of securing compli- 
ance with this Judgment, or as otherwise 
required by law. 


VIII 
[Jurisdiction Retained] 
Jurisdiction of this cause is retained for 
the purpose of enabling any parties to this 


Judgment to apply to this Court at any time 
for such further orders and directions as 
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may be necessary or appropriate for the 
construction or carrying out of this Judg- 
ment or for the modification of any of the 
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provisions thereof, and for the purpose of 
the enforcement of compliance therewith 
and the punishment of violations thereof. 


[67,320] Joseph A. Petnel v. American Telephone and Telegraph Company and 
Western Electric Company, Incorporated. 


In the United States District Court for the Southern District of New York. 
70-31. Dated July 17, 1952. 


Civ. 


Sherman Antitrust Act 


Practice and Procedure—Patents—Violation of Right—Motion for Summary Judg- 
ment.—A plaintiff, who grants an exclusive license to an electric company to manufacture 
his invention but reserves the right to grant a non-exclusive license to the defendants and 
further reserves the right to royalties if the electric company should sell the patented 
devices to the defendants, can maintain a treble damage suit alleging that the defendants, 
by means of a conspiracy in violation of the antitrust laws, have unlawfully deprived 
him of the only substantial outlet for the sale of his device. The complaint is not subject 
to being dismissed on a motion for summary judgment on the ground that the plaintiff 
has divested himself of the very right which he claims defendants have violated, as under 
- the agreement the plaintiff was entitled to a royalty on each device sold to the defendants 


and was €ntitled to sell to the defendants a non-exclusive license. 


Therefore, the plaintiff 


appears to have some right which the assumed conspiracy may violate. 
See the Sherman Act annotations, Vol. 1, { 1640.652. 
For the plaintiff: Schuman, Giacconi, Dorn & Marcus, New York, N. Y. 
For the defendants: Davis, Polk, Wardwell, Sunderland & Kiendl, New York, N. Y., 


for American Telephone and Telegraph Co. 


[Move for Summary Judgment] 


McGouey, District Judge [Jn full text]: 
The defendants moved, pursuant to Rule 
56 of the Federal Rules of Civil Procedure, 
for summary judgment dismissing the com- 
plaint on the ground that from the plead- 
ings, the plaintiff’s answers on examination 
before trial and various documents therein 
authenticated, it is clear that “no triable 
issue [is] presented.” JI disagree. 


[Violation of Antitrust Laws Alleged] 


The plaintiff, who holds a patent for a 
“finger wheel” to be used on a dial tele- 
phone, alleges that for six years preceding 
this suit he “has been and still is engaged 
in the business, trade and commerce of 
manufacturing and selling” his patented de- 
vice which is called “Petnel Sani-Dial;” 
that the defendants, by means of a con- 
spiracy in violation of the Antitrust laws, 
have restrained trade and commerce in the 
manufacture and sale of telephone ap- 
paratus, including the plaintiff’s device, in 
that they have established the defendant 


1There is presently pending in the U. S. 
District Court for New Jersey an action by the 
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Western Electric as the sole and exclusive 
manufacturer and marketer of such ap- 
paratus; that they have thus unlawfully 
“deprived the plaintiff of the only substan- 
tial outlet for the sale of Petnel Sani-Dials;” 
that by reason of the foregoing “the value 
of the plaintiff’s letters patent have been 
reduced and his business of selling Petnel 
Sani-Dials has been limited and curtailed.” 


[Seeks Treble Damages and Injunctive Relief] 


He seeks damages (trebled) totaling 45 
million dollars and extensive injunctive re- 
lief including virtual dismemberment of the 
Bell Telephone System.* 


[Agreement With Automatic Electric Co.] 


It appears from the plaintiff’s testimony 
on examination before trial that in 1936 he 
entered into an agreement with Automatic 
Electric Company of Chicago whereby in 
consideration of $1,000 he agreed in part 
as follows: 


1. PETNEL hereby grants and agrees 
to grant to AUTOMATIC and/or its 


United States for substantially the same injunc- 
tive relief. 
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nominees, a license, including the right 
to grant sub-licenses (except as herein- 
after specified), under the said United 
States patent and any reissues or ex- 
tensions thereof, to manufacture, use, and 
sell Dial Telephone Finger Wheels em- 
bodying the invention covered by said 
patent. 

2. The parties further expressly agree 
that the license herein granted to AUTO- 
MATIC shall be exclusive with the ex- 
ception that PETNEL reserves the right 
to grant a non-exclusive license to the 
American Telephone and Telegraph Com- 
pany or to the Western Electric Company, 
Inc., for themselves and their associated 
companies comprising the Bell System, 
for the manufacture and use by them- 
selves of Dial Telephone Finger Wheels 
as covered by said patent. 

3. It is further understood and agreed 
by and between the parties hereto, that 
should AUTOMATIC sell Finger Wheels, 
as covered by said patent, to the Ameri- 
can Telephone and Telegraph Company, 
the Western Electric Company, Inc., or 
any of the companies comprising the Bell 
System, that sales to said companies, and 
to said companies only, shall be subject 
to the payment by AUTOMATIC to 
PETNEL, or his nominee, of a royalty 
equivalent to ten cents ($0.10) on each 
Finger Wheel so sold to said companies, 
such royalty payments to be subject to 
revision from time to time by mutual 
agreement of the parties. 


The defendants contend that by this 
agreement which is still in effect the plain- 
tiff divested himself of the very right—to 
sell his patented device—which he now says 
the defendants have violated. Thus they 
argue that even if it be conceded, as they 
do, but only for this motion, that they have 
unlawfully conspired as alleged, it clearly 
appears that such conspiracy has not vio- 
lated and could not possibly violate any 
right which the plaintiff possesses. 


[Plaintiff's Right May Be Violated] 


Paragraph 3 of the agreement with Auto- 
matic Electric entitles the plaintiff to a 
royalty: on each finger wheel Automatic 
may sell to either of the defendants or to 
any of the companies comprising the Bell 


Cited 1952 Trade Cases 
Petnel v. American Telephone and Telegraph Co. 


2 Bozant v. Bank of N. Y., 2 Cir., 156 F. 2d 
787, 790; Doehler Metal Furniture Co. v. U. S., 
2 Cir., 149 F. 2d 130, 135-136. 
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System. Thus the plaintiff appears to have 
some right which the assumed conspiracy 
may violate. The defendants argue that 
this is purely illusory. Their papers allege 
that the price of finger wheels purchased 
from Western Electric has ranged from a 
low of nine cents to a high of twelve cents. 
Thus, it is argued, Automatic could never 
compete with Western Electric because it 
would have to price its wheels at a figure 
which would always exceed Western Elec- 
tric’s by at least the amount of the royalty. 
But, that argument merely points up several 
issues of fact which may not be disposed 
of summarily. Moreover, in the agreement 
with Automatic the plaintiff specifically 
reserved the right to sell a non-exclusive 
license to the defendants to manufacture the 
plaintiff's finger wheel for themselves and 
their associated companies in the Bell 
System. It is true that the defendants have 
consistently stated that their reason for 
not buying a license from the plaintiff is 
that in the opinion of their experts the 
plaintiff's device was not satisfactory. But 
there again arises an issue of fact because 
it is the plaintiff's claim that it was the al- 
leged conspiracy and not lack of merit in 
his device which caused the defendants and 
the associated companies of the Bell System 
to refuse to buy it. 


It is urged that the court and the 
officials of the defendant companies ought 
not be subjected to protracted discovery 
proceedings and long trials in a case which 
is said so clearly to lack real issues of fact. 
It is indeed true that cases of this nature 
put a terrible burden on courts and litigants 
as well. But until some new system is de- 
vised to handle such controversies courts 
will have to do the best they can. In any 
event, it is clear in this Circuit, at least, 
that the problem of overcrowded calendars 
is not to be solved by summary disposition 
of issues of fact fairly presented by the: 
pleadings.” There is, of course, ample- 
power to protect litigants from abuse of the 
discovery procedures if that should occur. 


The motion for summary judgment is 
denied, 
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[67,321] Wolf Sales Company v. The Rudolph Wurlitzer Company. 


In the United States District Court for the District of Colorado. 
2942. Filed June 25, 1952. 


Civil Action No. 


Sherman Antitrust Act and Clayton Antitrust Act 


Practice and Procedure—Suit for Civil Damages—State Statute of Limitation Held 
Unconstitutional.—A state statute of limitation, which, in effect, provides that actions in 
tort, in the nature of trespass on the case shall be commenced within six years after 
the alleged wrong occurs, unless the underlying basis of the suit is a federal statute, in 
which event the action shall be begun within two years of the conduct complained of, is 
unconstitutional as being the type of legislative discrimination which Article VI and 
Section 1 of the Fourteenth Amendment to the Federal Constitution prohibits, Actions 
for treble damages under the antitrust laws of the United States are subject to the state 
statute of limitations, but a state cannot single out federal legislation and subject a 
cause of action created thereunder to a shorter period of limitation than that which 
would govern the same or a similar cause of action if it arose under the law of the par- 
ticular state. 


See the Sherman Act annotations, Vol. 1, { 1640.435; Clayton Act annotations, Vol. 
1, J 2024.10. 


Practice and Procedure—Suit for Civil Damages—Suit Compensatory and Not Penal. 
—A defendant sued for treble damages under the federal antitrust laws may not raise 
as a defense a state statute of limitation which provides that all actions and suits for any 
penalty or forfeiture of any penal statute shall be commenced within one year after the 
offense is committed, as private treble damage actions under the Federal antitrust laws 
are not penal, but rather compensatory and remedial. Where suits are instituted to 
enforce a penalty or forfeiture, arising under federal law, Congress has provided that 
such suits be commenced within five years from the date of accrual of the cause of action. 


See the Sherman Act annotations, Vol. 1, { 1640.435; Clayton Act annotations, Vol. 
1, $ 2024.10. 


For the plaintiff: Messrs. Louis G. Isaacson and William H. Burnett, Denver, Colo. 

For the defendant: Messrs. Lewis, Grant, Newton, Davis & Henry, Denver, Colo. 

Memorandum Opinion and Order 
[Action for Treble Damages] 


Kwnous, District Judge [Jn full text]: 
This is an action for treble damages under 
the Sherman and Clayton Antitrust Acts. 


it discriminates against the enforcement of 
a federally-created claim for relief. 


[State Statute of Limitations Controls] 


Actions for treble damages under the anti- 
trust laws of the United States are subject 
to the appropriate period of limitation of 
the forum. In other words, the state stat- 
ute of limitations controls. Christensen v. 


[State Statute of Limitation 
Raised as Defense] 


As the third defense, the state statute of 
limitation, found in 1935 Colorado Statutes 
Annotated, chapter 102, section 9 (1), is 
pleaded. It provides: 


“All actions upon a liability created by 
a federal statute other than for a for- 
feiture or penalty for which actions no 
period of limitations is provided in such 
statute shall be commenced within two 
years after the cause of action shall have 
accrued.” 


[Motion to Strike Defense] 


The plaintiff has filed a motion to strike 
the defense of the statute on the ground that 
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Paramount Pictures, Inc., et al. [1950-1951 
TRADE CASES { 62,751], 95 F. Supp. 446; 
Momand v. Universal Film Exchanges, etc. 
[1948-1949 TrapE Cases § 62,360], 1 Cir., 
172 F. (2d) 37; Northern Kentucky Telephone 
Co. v. Southern Bell Telephone & Telegraph 
Co., 1 F. Supp. 576, affirmed 73 F. (2d) 333; 
Campbell v. Haverhill, 155 U. S. 610, 


[When a State’s Limitation 
Is Unconstitutional | 


However, a state cannot single out fed- 
eral legislation and subject a cause of action 
created thereunder to a shorter period of 
limitation than that which would govern 
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the same or a similar cause of action if it 
arose under the law of the particular state. 
As was said in Rockton & Rion Ry. Co. v. 
Davis, et al., 4 Cir., 159 F. (2d) 291: 


“.. . The laws seems well settled that 
a statute of limitations of a state is un- 
constitutional when the statute is directed 
exclusively at claims arising under a federal 
law. And particularly is this true when 
the state statute of limitations is discrimi- 
natory in its effect in favor of state claims 
and against federal claims . . .” 

See also: Campbell v. Haverhill, 155 U. S. 

610, 615; Republic Pictures Corporation v. 

Kappler, 8 Cir., 151 F. (2d) 543, affirmed 327 

U. S. 757; Caldwell, et al. v. Alabama Dry 

Dock & Shipbuilding Co., 5 Cir., 161 F. (2d) 

83; Davis, et al. v. Rockton & Rion R. R., 65 

F. Supp. 67. 


[Discrimination Prohibited Is One of Fact] 


The discrimination prohibited is one of 
fact, and will not usually depend on the pre- 
cise wording of the statute. Thus, where 
a limitation is expressly worded against the 
enforcement of a right or claim, but in ef- 
fect equal treatment would be accorded to 
the same or similar claim arising under 
state law, the limitation is valid and will be 
upheld. Swick v. Glenn L. Martin Co., 4 
Cir., 160 F. (2d) 483. See also: Develop- 
ments in the Law—Statutes of Limitations, 
63 Harvard Law Review 1177, et seq. 


It therefore becomes necessary to determine 
the nature of a private civil action under the 
federal antitrust laws and to compare its 
local period of limitation with the period of 
limitation that is accorded an action of a 
same or similar nature which arises under 
the law of the forum. City of El Paso v. 
West, et al., 5 Cir., 104 F. (2d) 96. 

The statutory remedy awarded to private 
litigants who have been injured by a viola- 
tion of the antitrust laws, the treble damage 
action provided for in section 4 of the Clay- 
COMME NC Hm 1S) CaaS elon rise immeirect 
and by nature, an action in tort for trespass 
on the case. 

The analysis leading to this conclusion 
has been so well stated in Williamson v. 
Columbia Gas & Electric Corporation, 3 Cir., 
110 F. (2d) 15, that this Court cannot elabo- 
rate thereon but could only repeat. See 
also: H. J. Jaeger Research Laboratories, Inc. 
v. Radio Corporation of America, 3 Cir., 90 
F. (2d) 826; Imperial Film Exchange v. Gen- 
eral Film Company, et al., 244 Fed. 985; 
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Farmers Co-operative Oil Co. v. Socony- 
Vacuum Oil Co., Inc., 43 F. Supp. 735; 58 
C. J. S. §96, p. 1117; 30 Am. Jur. § 207, p. 
662. 


[State’s Statute of Limitations 
Held Unconstitutional | 


The Colorado statute of limitations gov- 
erning actions on the case provides for a 
period of six years during which suit may 
be instituted. 1935 Colorado Statutes An- 
notated, chapter 102, $1. This section and 
the section previously quoted, on which the 
defendant primarily relies, read together, 
lead to the conclusion that the Colorado 
legislature intended and provided that ac- 
tions in tort, in the nature of trespass on 
the case shall be commenced within six 
years after the alleged wrong occurred, un- 
less the underlying basis of the suit is a fed- 
eral statute, in which event the action shall 
be begun within two years of the conduct 
complained of. Thus, the result is precisely 
the type of legislative discrimination which 
Article VI and Section 1 of the Fourteenth 
Amendment to the Federal Constitution pro- 
hibits. Plaintiff's motion to strike the third 
defense, therefore, must be sustained. 


[Private Treble Damage Actions Under 
Federal Antitrust Laws Are 
Not Penal] 


The defendant has also moved for leave 
to amend its amended answer by adding as 
a tenth defense the following further state 
statute of limitations: 


“All actions and suits for any penalty 
or forfeiture of any penal statute brought 

; by any person to whom the penalty 

or forfeiture is given, in whole or in part, 

shall be commenced withn one year next 
after the offense is committed and not 
aiten athiatmtimes «1 lO35a Calo meAemchiaehO2: 

§ 9.” 

The basic premise underlying the defend- 
ant’s position in urging this statute is that 
the instant suit is one to enforce a penalty 
or forfeiture. However, it has been held 
repeatedly that private treble damage ac- 
tions under the Federal antitrust laws do not 
fall within that category; that they are not 
penal, but compensatory and remedial. Strout 
v. United Shoe Machinery Co. et al., 195 Fed. 
313; City of Atlanta v. Chattanooga Foundry 
& Pipeworks, et al., 6 Cir., 127 Fed. 23, af- 
firmed 203 U. S. 390; Momand v. Twentieth 
Century Fox Film Corporation, et al., 37 F. 
Supp. 649, 657; Christensen v. Paramount 
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Pictures, Inc. et al., 95 F. Supp. 446, 449; 
Momand v. Umiversal Film Exchange, Inc. 
et al., 43 F. Supp. 996, 1008; Hansen Pack- 
ing Co. v. Swift & Co. et al., 27 F.Supp. 
364; Shelton Electric Co. v. Victor Talking 
Machine Co., 277 Fed. 433; Harvey v. Booth 
Fisheries Co. of Delaware, et al., 228 Fed. 782. 
See also: Huntington v. Attrill, 146 U. S. 657. 


[Hoskin Case] 


The defendant places heavy reliance on 
Hoskin Coal & Dock Corporation v. Truax 
Traer Coal Co. et al. [1950-1951 TrApE CASES 
q 62,925], 7 Cir., 191 F. (2d) 912. That case 
held not only that state statutes of limita- 
tions govern the time within which actions 
may be commenced under the treble damage 
provisions of the Federal antitrust laws, but 
that state law also determines the nature 
and import of such actions and thus is deci- 
sive as to which of perhaps several con- 
ceivable statutory periods of limitation gov- 
erns, It seems to the Court that if the 
rule announcted in the Hoskin case is car- 
ried to its logical conclusion, a private anti- 
trust suit, based upon identical facts, might 
be characterized as penal in one state, as 
remedial in another, as compensatory in a 
third, as punitive in a fourth, as an action 
to enforce a forfeiture in a fifth, as perhaps 
a hybrid of these in a sixth, and so on. The 
weight of authority is opposed to such a 
result. As was said by Judge Murrah of this 
circuit, assigned and sitting as a district 
judge in Momand v. Twentieth Century Fox 
Film Corporation, supra: 


“cc 


ae It is readily conceded that the 
definition given to the right of action by 
the federal law is binding. Stated other- 
wise, the nature of the cause of action, 
created and granted by the Sherman Anti- 
trust Act, is to be determined by the Fed- 
eral decisions.” 


[When Local Periods of Limitation Control] 


In addition, it might be pointed out that 
even if the instant suit were one to enforce 
a penalty or forfeiture, the state statute of 
limitations would in no event be applicable. 
Local periods of limitation control actions 
under federal law only if and where Con- 
gress has failed to provide its own statutory 
limitation. Campbell v. Haverhill, supra. 
Congress has enacted a statute which pro- 
vides, in effect, that a suit to enforce a pen- 
alty or forfeiture, arising under federal law, 
may be commenced within five years from 
the date of the accrual of the cause of action. 
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28 U. S. C. A. § 2462. Thus, leave to fur- 
ther amend the answer as proposed by de- 
fendant cannot be properly allowed. 


[Alleged Plaintiff Is Estopped| 


In the fifth defense, as pleaded, several 
of the matters and acts which plaintiff con- 
tends are violative of the antitrust laws, 
are attributed by the defendant to one Ham- 
mergren, at the time one of its executive 
officers, and are alleged to have been done 
and performed by him in violation of his 
fiduciary duties and obligations to the de- 
fendant and without its knowledge or con- 
sent. This defense concludes with paragraph 
15, as follows: 


“15. During the times herein mentioned, 
Wolf Roberts, the president of plaintiff, 
was a close associate and confident of the 
said Hammergren. The said Hammer- 
gren caused defendant to employ the said 
Wolf Roberts from January 15, 1948 to 
November 3, 1948 as Regional Sales Man- 
ager and assistant to said Hammergren. 
The said Wolf Roberts was paid by de- 
fendant approximately $19,000.00 as com- 
mission on sales of merchandise delivered 
during the year 1947 and approximately 
$21,000.00 as salary and commission on 
sales of merchandise delivered during the 
year 1948. All of the matters and things 
complained of by plaintiff arise out of 
dealings between the said Hammergren and 
the plaintiff and the said Wolf Roberts. 
The plaintiff knew, or should have known, 
that the said Hammergren was abusing 
his authority as an officer of plaintiff and 
using it for his own interest, and plaintiff 
is chargeable with notice of the fraud 
practiced by the said Hammergren upon 
defendant. Plaintiff is estopped to claim 
damage as in its complaint alleged. Plain- 
tiff is further estopped to claim any intent 
or purpose on the part of defendant to 
violate any antitrust laws of the United 
States by reason of things done by the 
said Hammergren in violation of his duties 
and obligations to defendant and in breach 
of his trust relationship with defendant.” 


[Move to Strike Estoppel Defense] 


The plaintiff has moved to strike this 
paragraph as not constituting sufficient alle- 
gations of estoppel and thus being redund- 
ant and immaterial. 


While it may be true that not all the tech- 
nical requirements of the common law 
pleading of estoppel are averred in para- 
graph 15, quoted above, its allegations under 
Rule 8, F. R. C. P.. are amply sufficient 
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to withstand attack. Subparagraph (e) (1) 
of this rule expressly provides: 


_“Each averment of a pleading shall be 
simple, concise, and direct. No technical 
forms of pleading or motions are required.” 
(Italics supplied) 

Rule 9 (b), F. R. C. P. provides the fol- 
lowing: 

“In all averments of fraud or mistake, 
the circumstances constituting fraud or 
mistake shall be stated with particularity. 
Malice, intent, knowledge, and other con- 
dition of mind of a person may be averred 
generally.” 


Rule 8 F. R. C. P. and Rule 9 (b) F. R. 
C. P. read together convey a legislative in- 
tent that estoppel, particularly where, as in 


of mind,” need not be set forth in a more 
detailed manner than the defendant has 
done. 

It is, therefore, ordered, adjudged and 
decreed that the plaintiff's motion to dismiss 
the third defense of the amended answer 
be, and the same hereby is sustained and 
the said third defense is hereby dismissed. 

It is further ordered, adjudged and de- 
creed that the defendant’s motion for leave 
to file a submitted tenth defense be, and the 
same is hereby denied. 

And it is further ordered, adjudged and 
decreed that the plaintiff’s motion to strike 
paragraph 15 of the fifth defense in the 
amended answer be, and the same hereby 
is, denied. 


this case, it is so much conditioned on “state 


[7 67,322] United Cigar-Whelan Stores Corporation vy. H. Weinreich Co., Inc. 


In the United States District Court for the Southern District of New York. Civ. 
71-355. Filed July 23, 1952. 


Robinson-Patman Price Discrimination Act 


Price Discrimination—Discount on Annual Purchase—Availability to Other Customers 
—Legality of Agreement.—An agreement between a seller of costume jewelry and an 
operator of a chain of retail stores whereby the seller agreed to allow the chain operator 
a discount of 3 per cent of all jewelry purchased in excess of $125,000 per year, and to 
allow the return of any jewelry remaining unsold upon the termination of the agreement, 
was held to be in violation of Section 2 (a) of the Clayton Antitrust Act, as amended, 
when the seller orally represented that such discount payments and the return privi- 
lege were not and would not be available to any of its other customers, all of whom 
purchase costume jewelry of like grade or quality as the chain operator and where no 
contention was advanced that the discount covers allowances for differentials specifically 
permitted by the Section. 


See the Robinson-Patman annotations, Vol. 1, J 2212.545. 


Price Discrimination—Contributions to Salaries of Customer’s Employees—Legality 
of Agreement.—An agreement between a seller of costume jewelry and an operator of a 
chain of retail stores whereby the seller agreed to pay the chain operator a commission 
of 2%4 per cent of the retail sales price of all jewelry sold by the chain operator and 
where the seller agreed to assume liability for one-half of all wages actually paid by the 
chain operator to four supervisory employees was held to be in violation of Sections 2 (d) 
and 2 (e) of the Clayton Antitrust Act, as amended, when the seller orally represented 
to the chain operator that the commission and wage payments have not been, are not, 
and will not be available on proportionately equal terms to all other customers of the 
seller competing in the distribution of its costume jewelry. In this instance, it is not an 
essential that the discriminatory payment of salaries lessen competition. 


See the Robinson-Patman annotations, Vol. 1, J 2215.25, 2216.40. 


Defense — Unlawful Discriminations — Violations Need Not Appear on Face of 
Contract.—A seller of costume jewelry, which has entered into a written agreement with 
an operator of a chain of retail stores and which has orally represented to the chain 
operator that certain commissions, wage and discount payments, and return privileges 
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agreed to be given to the chain operator would not be (and were not in fact) available 
to any of the seller’s customers, all of whom purchased costume jewelry of like grade 
or quality as the chain operator, may not raise the defense that the illegality of the 
contract must appear on its face as such would be to place actions based upon violations 
of the Clayton Antitrust Act, as amended, in a legal strait-jacket and to grant immunity 
for violations of the Act unless the parties brazenly flaunted their transgressions by specif- 


cally incorporating them in an agreement. 


See the Robinson-Patman annotations, Vol. 1, J 2212.790. 
For the plaintiff: Aranow, Brodsky, Einhorn & Dann, New York, N. Y., (Herbert 
A. Einhorn and William M. Kaplan, of counsel). 


For the defendant: Roosevelt, Freidin & Littauer, New York, N. Y., (Jesse Freidin, 
Sidney A, Diamond, and Emanuel L. Gordon, of counsel). 


For a prior opinion of the U. S. District Court, Southern District of New York, see 


1952 Trade Cases {] 67,234. 
Opinion 
[Motions By Plaintiff and Defendant] 


WEINFELD, District Judge [Jn full text]: 
In this motion for a declaratory judgment 
to declare illegal and unenforceable an 
agreement under which the parties have 
been operating since 1948 and still are 
operating, the plaintiff moves for summary 
judgment pursuant to Rule 56 of the Fed- 
eral Rules of Civil Procedure and the 
defendant cross moves for judgment on 
the pleadings pursuant to Rule 12 (c) of 
the Rules or in the alternative for summary 
judgment. 


The motions are based upon the com- 
plaint, the answer, admissions by reason 
of failure to deny facts set forth in a request 
for admissions or to serve written objec- 
tions on the ground of irrelevancy or other- 
wise as provided by Rule 36.7 


{Parties Concede All Facts Admitted 
and Undisputed] 


The parties concede that all the material 
facts are now admitted and undisputed, that 
the matter is ripe for judgment and no trial 
is necessary. 


[Defendant's Motion Denied] 


The defendant’s motion for judgment on 
the pleadings may be disposed of at the 
outset. It has heretofore moved under 
Rule 12 (b) to dismiss the complaint for 
failure to state a claim upon which relief 
can be granted or in the alternative that 
the court, in the exercise of discretion, re- 


fuse to entertain jurisdiction of this action. 
This motion was denied by Judge Clancy. 
The affirmative defenses of laches and “un- 
clean hands” present no facts other than 
those already alleged in the complaint. 
Judge Clancy’s denial of the earlier motion 
to dismiss is, therefore, determinative of 
the defendant’s motion for judgment on 
the pleadings and the same is accordingly 
denied. 


[Agreement Alleged To Be Unlawful] 


The plaintiff is engaged in interstate com- 
merce and operates a chain of retail stores 
in various states. On June 15th, 1948, it 
entered into a written agreement with the 
defendant by which it bound itself to dis- 
play and use its best efforts to sell at 
retail in each of its stores enumerated on 
a schedule and on any other later added 
by mutual agreement, costume jewelry pur- 
chased exclusively from the defendant. This 
agreement was renewed with modifications 
in 1949, 1950 and 1951, the last mentioned 
being the one currently in effect which by 
its terms may not be terminated before 
1956. The plaintiff contending that various 
provisions of the present agreement (and 
of its predecessors as well) offend the 
Clayton Act, as amended by the Robinson- 
Patman Act,’ hereafter called the “Act” 
seeks a declaration of its consequent in- 
validity. The relief sought is limited to the 
executory portion of the contract. 


[Present Agreement] 


The current agreement, the one with 
which we are immediately concerned, fol- 


1An affidavit submitted by the plaintiff’s 
counsel which analyses the pleadings and admis- 


{| 67,322 


sions and states their claimed legal effect has 
not been considered on this motion. 
215 U.S. C. A. 18a, 13c, 13d, 13e and 14. 
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lows the pattern of the earlier agreements. 
The plaintiff was to buy all its costume 
jewelry for the enumerated stores solely 
from the defendant. The defendant agreed 
to pay the plaintiff a commission of 24% 
of the retail sales price of the jewelry, which 
was to be a portion of the commissions 
actually paid by the plaintiff to its employees 
as incentive to promote the sale of such 
costume jewelry. The defendant under the 
agreement further assumed liability for one- 
half of all wages actually paid by the plain- 
tiff to four supervisory employees engaged 
in the operation. The defendant has ful- 
filled these obligations and since the incep- 
tion of the agreements has paid to the 
plaintiff commissions of approximately 


$25,000. 


The defendant further undertook to pay 
the plaintiff a discount of 3% of all jewelry 
purchased in excess of $125,000 per year, 
and upon the termination of the agreement, 
to allow the plaintiff to return any jewelry 
items then remaining unsold and to pay the 
plaintiff in cash therefor the invoice prices. 
The plaintiff's net purchases from the de- 
fendant in each of the calendar years of 
1949, 1950 and 1951 have exceeded $125,000. 


[Oral Representations By Defendant— 
Discrimination in Price] 


The admissions by the defendant establish 
the following: As an inducement to the 
plaintiff to enter into the agreement the 
defendant orally represented to the plain- 
tiff that the commission, wages and dis- 
count payments and the return privilege 
above outlined had not been, were not and 
would not be available to any of its cus- 
tomers, all of whom purchase costume 
jewelry of like grade or quality as the 
plaintiff; that in fact these payments and 
the return privilege have not been, are not 
and will not be available to any such other 
customers of defendant and have resulted 
and will result in direct or indirect dis- 
crimination in price between the plaintiff 
and other purchasers of defendant’s com- 
modities of like grade or quality. Further, 
the effect of this price discrimination is 
substantially to lessen competition and to 
injure or destroy competition by others 
with the plaintiff and the defendant. Many 
of defendant’s customers are in competi- 
tion with plaintiff in the resale of such 
commodities purchased from the defendant. 
Finally, the defendant orally represented 
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to the plaintiff that its contributions to 
salaries of the plaintiff's employees had not 
been, were not and would not be available 
on proportionately equal terms to all its 
other customers competing in the distribu- 
tion of its costume jewelry; that in fact 
the contributions made by the defendant to 
the salaries of plaintiff's employees have 
not been, are not and will not be available 
on proportionately equal terms to such com- 
peting customers. 


[Act Violated] 


Sections2)((d)) on the Aict (lS U. St GaAG 
13 (d)) in effect prohibits a seller from pay- 
ing or contracting to pay a customer for 


’ services or facilities unless the payment is 


available on proportionately equal terms 
to all other customers competing in the 
distribution of the commodities. Section 2 
(e) (15 U. S. C. A. 13 (e)) makes it unlaw- 
ful for the seller to discriminate in favor 
of one purchaser against another by fur- 
nishing or contributing to the furnishing 
of services or facilities upon terms not 
accorded all purchasers on proportionately 
equal terms. The payment of the commis- 
sions and the portion of the salaries re- 
quired under the agreement, plus the ad- 
missions that similar contributions have 
not been, are not and will not be available 
on proportionately equal terms to all other 
customers of defendant competing in the 
distribution of its commodities establish 
violations of the prohibitions of both sec- 
tions 2 (d) and 2 (e). In this instance it 
is not an essential that this discriminatory 
payment of salaries lessen competition. 


Sectione2. (2) or the Act i(5 Un Ss Cea. 
13 (a)) prohibits direct or indirect dis- 
crimination by a seller between buyers of 
its products, the effect of which may be 
substantially to lessen competition in any 
line of commerce or to injure, destroy or 
prevent competition with any person who 
grants or knowingly receives the benefit 
of such discrimination or with the cus- 
tomers of either of them. The three per- 
cent discount granted to the plaintiff under 
the agreement together with the defend- 
ant’s admission as to the effect thereof 
which closely parallels almost im haec verba 
the language of the interdicted acts under 
Section 2 (a) establishes a violation of the 
Section. No contention is advanced that 
the discount covers allowances for differ- 
entials specifically permitted by the Sec- 


{ 67,322 


67,772 


tion. In the face of the agreement and 
of the confessed course of conduct in carry- 
ing it out, any contention that these sections 
of the Act have not been violated becomes 
untenable. (Elizabeth Arden Sales Corp. v. 
Guy Glass Co. [1944-1945 Trape CASES 
757,400], 150 F. 2d 988, cert. denied 326 
We S5773:1945)) 


[Illegality Need Not Appear on 
Face of Contract] 


The defendant contends that under the 
ruling of Bruce’s Juices, Inc. v. American 
Can Co., 330 U. S. 743, the illegality of the 
contract must appear on its face and absent 
such vice, extrinsic evidence of transactions 
by defendants with third parties must be 
offered to establish prohibited discrimina- 
tory conduct and further, that in the instant 
case, its admissions of discrimination to- 
wards third parties are inadmissible for the 
purpose of invalidating the contract. I do 
not read the Bruce case as establishing such 
a doctrine, the effect of which would be to 
place actions based upon violations of the 
Act in a legal strait-jacket and to grant 
immunity for violations of the Act unless 
the parties brazenly flaunted their trans- 
gressions by specifically incorporating them 
in an agreement. 


Since a violation of Sections 2 (d) and 
2 (e) is shown, it is unnecessary to pass 
on the defendant’s contention that there 
has been no violation of 2 (c) dealing with 
the payment of commissions under the 
guise that services are being rendered to 
the seller. See Oliver Bros., Inc. v. Federal 
Trade Commission, 102 F. 2d 763 (4th Cir. 
1939). For like reason there is no need to 
discuss whether Section 3 of the Act (15 
U. S. C. A. 14) which makes it unlawful 
to impose the condition that the purchaser 
shall not use or deal in the goods of a 
competitor of the seller, where the effect 
may be substantially to lessen competition, 
has also been violated. It may be assumed 
in favor of the defendant that the admis- 
sions do not specifically state that the obli- 
gation to buy the defendant’s jewelry 
exclusively has resulted in lessening com- 
petition. Even so the Act has been and 
is being violated in substantial respects by 
performance of the agreement. 
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[Plaintiff’s Motion for Judgment Granted] 


Whether, in the circumstances, the plain- 
tiff is entitled to judgment in its favor, is 
no longer open for that question has already 
been decided by Judge Clancy. In his 
opinion Judge Clancy said: 

“Plaintiff here seeks remedy only inso- 

far as the contract is executory. * * * 

Further we believe that Federal public 

policy overrules the agreement based on 

the doctrine of unclean hands or estoppel. 

See Cleveland C. & C. & St. L. Ry. Co. v. 

Hirsch, 204 F. 849, decided in this Circuit 

even before the Declaratory Judgment 

Act”. 


With the law of the case thus laid down 
and the basic facts alleged in the complaint 
having been established by the admissions, 
judgment for the plaintiff must follow. In 
re Hines, 2 Cir., 88 F. 2d 423; Commercial 
Union of America, Inc. v. Anglo-South Amer- 
ican Bank, Ltd., 2 Cir., 10 F. 2d 937. 


Before Judge Clancy the defendant, as 
already noted, moved to dismiss on the 
added ground that the court in the exercise 
of discretion should refuse jurisdiction of 
the action. In denying this part of the 
motion, the court necessarily held that this 
iS a proper case in which to render a 
declaratory judgment. Here we have an 
agreement, performance of which runs di- 
rectly counter to the public policy declared 
in the Act. Continued performance may 
subject the plaintiff to action by the Federal 
Trade Commission, to civil suit by aggrieved 
competitors and to possible criminal prose- 
cution. In this situation, it properly seeks 
a judicial declaration which will not alone 
tree it from these dangers but also put a 
stop to practices opposed to the objectives 
of the Act. This is peculiarly a case for 
rendering a declaratory judgment. Thomas 
v. Railroad Co., 101 U. S. 71, 86; Cleveland 
C.& C. & St. L. Ry.-€o. v. Hirsch, 204 F. 
849; Schley v. Andrews, 225 N. Y. 110. The 
refusal of relief here would in effect require 
continued performance of an illegal agree- 
ment, one hostile to public policy. See 
Kaiser-Frazer Corp. v. Otis & Co., 2d Cir., 
195 F. 2d 838. 


[Defendant’s Cross Motion Denied] 


The plaintiff's motion for judgment is 
granted and the defendant’s cross motion 
denied. 


Settle order on notice. 
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[67,323] Archie Sloan v. Miami Margarine Co. 


In the Texas Court of Civil Appeals. No. 14,453. 


February 22, 1952. 
Appeal from a District Court of Dallas County. 


Dated January 18, 1952, and 


Texas Trusts and Conspiracies Against Trade 


State Laws—Antitrust Laws—Exclusive Distribution of Margarine—Interstate Com- 
merce.—A margarine company can maintain an action against a distributor for the balance 
of an account allegedly due under an agreement in which the margarine company agreed to 
sell margarine to the distributor exclusively in Dallas, Texas, and adjacent territory, where 
it was found that the agreement was consummated in another state, that there was no 
agreement that the distributor’s sales, in turn, should be restricted to company’s margarine 
products, and that the margarine company had many distributors outside of Dallas and its 
suburban district. The agreement, being consummated in another state, reflected an inter- 
state transaction and would therefore be in violation, if at all, of only the federal antitrust 


laws. 


The distributor’s defense that the agreement was unenforceable was therefore denied. 


See the State Laws annotations, Vol. 2, | 8835. 
For the plaintiff: Storey, Sanders, Sherrill and Armstrong, and R. G. Storey, Jr., 


all of Dallas, Texas. 


For the defendant: Alexander, George, Russell, Johnson and Passman, and Tom E. 


Bryan, all of Dallas, Texas. 


[Violation of State Antitrust Laws 
Alleged as Defense] 


Younc, Associate Justice [Jn full text 
except for omissions indicated by asterisks]: 
Suit in the trial court was by Miami 
Margarine Company, an Ohio corporation, 
upon sworn account for packaged mar- 
garine sold to appellant Archie Sloan, d/b/a 
Texas Meat and Provision Company. De- 
fendant interposed two motions to dismiss 
said cause; one, on the ground that appellee 
was doing business in the State of Texas 
without a permit; the second, asserting that 
the transaction sued upon arose out of an 
agreement between the parties in violation 
of the Antitrust Laws of Texas, Subject 
to these motions, defendant filed answer 
inclusive of sworn denial of account; also a 
counter claim for damages, alleging a breach 
of his exclusive contract to handle plain- 
tiffs margarine in Dallas and adjacent 
territory. By stipulation the motions were 
held in abeyance pending trial to the merits. 
Thereafter, both parties filing motions for 
judgment on the jury verdict, all motions 
of defendant were overruled with judgment 
rendered for plaintiff in amount sued for, 
and a consequent appeal. For convenience, 
the parties will be referred to as in the 
trial court, or by name. 


[The Agreement] 


Jury issues and answers were in sub- 
stance that in August 1947, Miami Mar- 
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garine Company agreed to sell its Nu-Maid 
margarine to Texas Meat and Provision 
Company exclusively in Dallas and adja- 
cent territory; but did not require of de- 
fendant the sale of its product (Nu-Maid) 
exclusively to retail stores nor that Golden- 
Maid margarine be sold by defendant ex- 
clusively to cafes and cafeterias. No point 
is made by either side concerning suff- 
ciency of evidence to support these findings. 
The balance of account sued on and unpaid 
was agreed upon as $3,254.06; in consider- 


ation of which defendant was permitted to 


open and close argument with respect to 
his defenses. Plaintiff, admittedly without 
permit contemplated by Art. 1529, V. A. S., 
had been engaged in the outright sale of 
margarine in Texas since around 1939; its 
business procedure being generally to re- 
quire that all orders taken by soliciting 
agents or otherwise be transmitted to the 
Home Office, Cincinnati, where, upon ac- 
ceptance, the same would be filled and 
shipments made to designated Texas dis- 
tributors or jobbers via truck and other 
common carriers. Thus far the interstate 
character of plaintiff's dealings is not ques- 
tioned; defendant claiming however that in 
connection with his distributorship plaintiff 
is engaged in transactions of purely local 
concern which in effect constitute the doing 
of business in Texas without a permit in 
violation of the cited statute. 
kk x 
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[Points of Appeal Summarized | 


The following points of appeal will be sum- 
marized: (1) The court’s error in overrul- 
ing defendant’s plea in abatement and mo- 
tion to dismiss suit because of pleading and 
proof, (a) that defendant [plaintiff], a foreign 
corporation, was at all material dates transact- 
ing intrastate business without a permit 
and hence not entitled to sue in the courts 
of this State; (b) that plaintiff and defend- 
ant had entered into an agreement of exclu- 
sive distributorship in violation of the State 
Antitrust Laws, and the debt, being in con- 
sequence of such illegal agreement, was 
unenforceable; (2) error in refusal by the 
court to submit the special issues tendered 
under defendant’s cross action, the proof 
establishing a violation by plaintiff of his 
exclusive contract to sell margarine as pled 
in Fourth Amended Answer and _ cross 
action. Appellant’s points 4 and 5 (charg- 
ing improper argument on part of plain- 
tiff’s counsel and error in refusal to admit 
certain testimony) must be disregarded be- 
cause of disallowance of bill of exceptions 
by the court in the one instance; and as 
to point 5, defendant has failed to embody 
such matter of rejected evidence in amended 
motion for new trial, Rule 374, Texas Civil 
Procedure. 

ee ak 


[State Antitrust Laws Not Violated] 


Appellant argues that this voluminous 
record reflects divers violations of Arts. 
7426, 7427 and 7428, V. A. C. S. (Texas 
Antitrust Laws). However, we may prop- 
erly consider only the infraction suggested 
by jury answer to issue No, 1 that plaintiff 
“agreed to sell Nu-Maid margarine to 
Texas Meat and Provision Company ex- 
clusively in Dallas and adjacent territory”; 
all other facts having been impliedly found 
by the court in favor of the judgment ren- 
dered. There was no agreement that de- 
fendant’s sales, in turn, should be restricted 
to plaintiff's margarine products, it being 
undisputed that Sloan was handling simu!- 
taneously other competitive brands; also 
that plaintiff had many distributors outside 
of Dallas and its suburban district. Testi- 
mony in the same connection amply war- 
rants a finding that aforesaid exclusive 
agreement on part of plaintiff was consum- 
mated through its Home Office in Cin- 
cinnati; thereby reflecting an interstate 
transaction offensive, if at all, to the Fed- 
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eral Antitrust Laws, as held by our Su- 
preme Court in Albertype Co. v. Gust Feist 
Co,, 114 SS; W. 791) “underpitacts, quite 
similar. The principle stated in the Albertype 
case and applicable to the instant jury 
finding was emphasized in Segal v. McCall 
Co. (Sup. Ct.), 184 S. W. 188, where the 
Court went on to say: 


“ . that the restraint of trade which 
appeared from the facts to exist in that 
ease was not prohibited by the Texas 
Antitrust Act, it having relation alone to 
interstate commerce. As governed by 
the facts of that particular case, the hold- 
ing was correct. The provision of the 
contract in that case, which was charged 
to be in violation of the state Antitrust 
Act, was, that the Albertype Company 
of the State of New York, would not sell 
the souvenir albums to any citizen of the 
city of Galveston other than the Gust 
Feist Company, whose place of business 
was in Galveston. For the Albertype 
Company, of the state of New York, to 
sell and deliver the albums to a citizen of 
Galveston, Tex., was interstate commerce. 
For it to refrain from so doing was to 
refrain only from engaging, to that extent, 
in interstate commerce. This would be 
in violation of only the federal Antitrust 
Act. If the contract had required the 
vendee, after receiving it in Texas, to 
sell it at a certain price, or to refrain 
from selling any other kind of album, 
then such provision of the contract would 
have been in violation of the Texas Anti- 
trust Act, because having relation to 
certain restricted uses of the property 
after the interstate shipment had been 
completed.” 


The quoted holding furnishes a complete 
answer to any contention of unenforce- 
ability of contract due to violation of Texas 
Antitrust Laws. 


[Shift of Distributorship Alleged| 


Appellant’s third point-—refusal to submit 
issues raised under his cross action—must 
be considered in view of these attendant 
facts: It seems to be conceded that at close 
of testimony, all parties including the court 
were of the opinion that a finding of ex- 
clusive contract (Issue No. 1) would be 
controlling of the entire case and favorable 
to defendant; and, relying upon an under- 
standing to such effect, defendant’s counsel 
did not request issues on his cross action; 
that thereafter, and despite a favorable 
answer to issue No. 1, judgment was en- 
tered on the entire case for plaintiff, for 
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which reason defendant has suffered ma- 
terial injury, in that he has been de- 


prived of a hearing or jury findings on 
the merits of aforesaid counter suit. Para- 
graph 3 of defendant’s cross action charges 
a wrongful breach of his exclusive contract 
with plaintiff for handling its margarine 
products: In substance that, unknown to 
him, plaintiff on November 1, 1948 trans- 
ferred such exclusive distributorship to 
George A. Hormel & Company along with 
advertising benefits and promotional serv- 
ices in aid of the Hormel account; that 
thereafter plaintiff's salesmen sold to de- 
fendant a large bill of goods (the balance 
of account now sued on), not notifying him 
until November 22 that his jobber’s con- 
tract with Miami Margarine would ter- 
minate December 1, following. Under other 
allegations defendant claimed damages at 
$12,800 in being deprived of a margarine 
market and profits, and, in particular, of 
having been forced to sell at least 6,000 Ibs. 
of the product at a substantial loss. In 
this connection the court’s judgment denied 
generally any recovery on _ defendant’s 
cross action, with issues later tendered 
thereon marked “Refused.” 


[Judgment Affirmed] 
A sales contract such as we have here, 
being of indefinite duration, is of course 


subject to termination at any time. Byrd v. 
Crazy Water Co., 140 S. W. 2d 334. It 
may be, however, that there are actionable 
features arising from plaintiff’s alleged sec- 
ret shift of distributorship during Novem- 
ber 1948 prior to its notice to defendant 
November 22 canceling his exclusive con- 
nection as of December 1. Concerning the 
merits of such cross action, we express no 
opinion, it being presently a matter for 
determination by the trial court. Error, 
if any, having reference only to this part 
of the controversy, and such claim being 
obviously severable, the cause will be re- 
versed for trial of cross action under Rule 
434, Texas Civil Procedure. In all other 
respects the judgment under review will 
be affirmed. 


Affirmed. 
[January 18, 1952.] 
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On Rehearing 


Younc, Associate Justice. Appellant calls 
attention to some inaccuracies of fact ap- 
parent in original opinion which will be 
corrected; not affecting however the con- 
clusions of law there stated. While Heid- 
rich, vice president of Miami, on a trip to 
Dallas in November 1947, confirmed Sloan’s 
exclusive distributorship as made by Coy 
in August previously, we took from appel- 
lant’s brief the further statement that said 
initial agreement was “subject to approval 
by the Home Office”; see also statement 
of facts, p. 88. Our reference to Harris 
as a “pusher” in promotion of defendant’s 
sales is withdrawn. Another party was 
employed in this capacity; said Harris 
merely living on Vickery Boulevard, Dallas, 
while working for Miami, where he received 
and answered all correspondence. We are 
cited to no record basis for appellant’s 
assertion that the Company “always sent 
fully loaded trucks of merchandise to Texas, 
whether a full load had been ordered or not.” 


[Motions for Rehearing Overruled} 


Appellee, in turn, strenuously complains 
of our reversal of cause in so far as same 
relates to defendant’s cross action. In 
course of plaintiff’s objections to these re- 
quested issues, it was admitted that there 
was only a verbal discussion thereof aud 
“that by agreement of all parties and with 
approval of the court, it has been agreed 
and is not denied by the plaintiff that de- 
fendant might submit issues as he alleged 
in paragraph 2 of said first amended mo- 
tion for new trial with reference to the 
breach of ‘such agreement and damages,’ 
viz., the alleged agreement on ‘August 1947’ 
... In the same connection we express 
no opinion as to sufficiency of these issues, 
either in form, substance, or materiality; 
such being a matter for determination by 
the trial court on due hearing of such cross 
action. The motions for rehearing filed by 
respective parties are in all respects over- 
ruled. 


[February 22, 1952.] 
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U. S. v. General Motors Corp. 


[1 67,324] United States v. General Motors Corporation, General Motors Acceptance 
Corporation, and General Motors Sales Corporation. 


In the United States District Court for the Northern District of Illinois, Eastern 
Division. Civil No. 2177. Dated July 28, 1952. 


Case No. 566 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Consent Decrees—Specific Relief—Automobile Manufacturer and Finance Company.— 
In a Government civil action against a manufacturer of automobiles and a finance com- 
pany, a consent decree is entered which requires the manufacturer to permit any finance 
company or other person to pay for any automobile shipped by such manufacturer to any 
dealer upon written specific or continuing authority of the dealer. If the manufacturer 
assigns to the finance company any document of tigle or lien in respect of such automobiles, 
it shall not refuse upon written request of any finance company to make available or 
assign to it similar documents of title or lien in respect of automobiles similarly shipped 
or delivered to the dealer and paid for by the finance company upon substantially similar 
terms and conditions. To the extent that the manufacturer furnishes the finance company 
or any other finance company space for maintaining an office in any manufacturing or 
assembly plant of such manufacturer, it shall not refuse upon substantially equivalent terms 
and conditions and upon written request of any other finance company that extends whole- 
sale financing facilities to dealers operating under franchises of the manufacturer, to 
furnish it space for maintaining an office in such plant. If the manufacturer adopts a 
practice or plan of furnishing to the finance company or any other finance company the 
identity of, or other information concerning, new or prospective dealers, it shall not 
knowingly refuse to furnish that information upon specific request to any other finance 
company whose territory includes the location of such dealers’ or prospective dealers’ 
place of business. 


See the Sherman Act annotations, Vol. 1, § 1535.90, 1590. 


Consent Decrees—Practices Enioined—Discrimination—Exclusive Agreements—Auto- 
mobile Manufacturer and Finance Company.—In a Government civil action against a 
manufacturer of automobiles and a finance company, a consent decree is entered which 
enjoins the manufacturer from adopting any practice for giving or making available or 
denying or threatening to deny any dealer any service or facility or for discriminating 
among its dealers in any other manner for the purpose of influencing a dealer to patronize 
the finance company; from entering into any agreement with any dealer which provides 
that the dealer shall patronize only the finance company or any other finance company 
selected by the manufacturer, or which requires the dealer to observe any plan or rate of 
the finance company of financing the purchase and sale of automobiles; from cancelling 
any franchise with any dealer because of failure of such dealer to patronize the finance 
company; from arranging with the finance company, except upon written request of a 
dealer or prospective dealer, that an agent of the manufacturer and an agent of the 
finance company shall together be present with any dealer or prospective dealer for the 
purpose of influencing the dealer or prospective dealer to patronize the finance company, 
except under certain circumstances; and from using any information obtained from any 
dealer or requiring the disclosure of any information from any dealer for the purpose of 
influencing a dealer to patronize the finance company or any other finance compaily or 
group of finance companies. 


See the Sherman Act annotations, Vol. 1, J 1220.198, 1530.40. 


Consent Decrees—Practices Enjoined—Permissive Provisions—Automobile Manu- 
facturer Recommending Finance Company.—In a Government civil action against a manu- 
facturer of automobiles and a finance company, a consent decree is entered which enjoins 
the manufacturer from recommending, endorsing, or advertising the finance company or 
any other finance company or companies to any dealer or to the public; provided, how- 
ever, that nothing shall prevent the manufacturer in good faith: from adopting plans of 
financing retail sales of new automobiles made by the manufacturer or from withdrawing 
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or modifying such plans, from recommending to its dealers the use of such plans, from 
advertising to the public and recommending the use of such plans, from including mention 
of any wholly-owned finance company in its institutional advertising, and from advertising 
the finance company or any other finance company in connection with sales made by 
factory-owned retail stores. 


See the Sherman Act annotations, Voi. 1, J 1530.90, 1540. 


Consent Decrees—Practices Enjoined—Representations of Finance Company—Exclu- 
sive Arrangements.—In a Government civil action against a manufacturer of automobiles 
and a finance company, a consent decree is entered which enjoins the finance company 
from representing in any manner to any dealer that the manufacturer requires him to 
patronize the finance company; from representing to any dealer that his failure to use the 
finance company will result in the cancellation by the manufacturer of his franchise; from 
representing to any dealer that his failure to use the finance company will result in the 
loss of any advantage, service, or facility furnished by the manufacturer or that the finance 
company can obtain from the manufacturer any facility, service, or privilege which is not 
available to any other finance company; from entering into any agreement with any dealer 
in connection with wholesale financing which requires the dealer to deal with the finance 
company in respect to retail financing of automobiles; and from arranging with the manu- 
facturer, except upon written request of any dealer or prospective dealer, that an agent 
of the manufacturer and an agent of the finance company shall together be present with 
any dealer or prospective dealer for the purpose of influencing the dealer or prospective 
dealer to patronize the finance company, except under certain circumstances. 


See the Sherman Act annotations, Vol. 1, § 1220.198, 1530.40, 1530.90. 


Consent Decrees—Construction of Decree—Automobile Manufacturer and Finance 
Company.—A consent decree entered against a manufacturer of automobiles and a finance 
company provides that nothing contained in the decree shall be construed as an adjudi- 
cation of the legality of or affect any right or privilege which the finance company may 
have to enter into any contract with any dealer to whom the finance company has made 
a loan (other than transactions involving the wholesale or retail financing of automobiles 
in the regular course of business) which provides that the dealer will do business with 
the finance company on an exclusive basis. 


See the Sherman Act annotations, Vol. 1, 7 1540. 


Consent Decrees—Permissive Provision—Rights Under Existing Laws.—A consent 
decree entered against a manufacturer of automobiles and a finance company provides 
that nothing contained in the decree shall deprive the manufacturer of any right or rights 
it may have under existing law. 


See the Sherman Act annotations, Vol. 1, § 1540. 


For the plaintiff: Newell A. Clapp, Acting Assistant Attorney General; and Holmes 
Baldridge, Assistant Attorney General. 


For the defendants: Ferris E. Hurd and Henry M. Hogan. 


Final Judgment 


LaBuy, District Judge [Jn full text]: The 
plaintiff, United States of America, having 
filed its amended complaint herein on June 
21, 1941, and the same having been amended 
pursuant to stipulation filed and order 
entered April 15, 1942; the defendant, Gen- 
eral Motors Sales Corporation, having been 


complaint as amended and asserted the 
truth of their answer and their innocence 
of any violation of law; the plaintiff and 
defendant desiring to avoid the expenses of 
a trial of the issues and the loss of time 
occasioned thereby; no testimony having 
been taken, each of the defendants having, 
by their respective attorneys, consented to 


dismissed pursuant to stipulation on June 
17, 1952; the defendants General Motors 
Corporation and General Motors Accept- 
ance Corporation having appeared and filed 
their consolidated answer to the amended 
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this judgment without any findings of fact 
upon the condition that neither such con- 
sent nor this judgment shall be an admis- 
sion or adjudication that the defendants 
have violated any statute; and the United 
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States ot America by its counsel having 
consented to the entry of this judgment 
and to each and every provision thereof, it 
is hereby Ordered, adjudged and decreed: 


- 


[Sherman Antitrust Act] 


This Court has jurisdiction of the subject 
matter herein and all parties hereto and the 
complaint herein states a cause of action 
against the defendants General Motors 
Corporation and General Motors Accept- 
ance Corporation, under the Act of Con- 
gress of July 2, 1890, c. 647, 26 Stat. 209, 
entitled “An Act to Protect Trade and 
Commerce Against Unlawful Restraints and 
Monopolies,” and acts amendatory thereof 
and supplemental thereto. 


I] 
[Parties Enjoined] 


General Motors Corporation and General 
Motors Acceptance Corporation and their 
respective officers, directors, agents, em- 
ployees, successors, subsidiaries, assigns 
and divisions be and they are hereby en- 
joined from doing the acts hereby pro- 
hibited and ordered to do the acts hereby 
directed. 


Tait 
[ Definitions] 


The following terms as used herein shall 
have the following meanings: 


(a) “Person” shall mean a person, firm, 
corporation or association. 


(b) “Dealer” shall mean a person who 
holds a franchise from, or approved by 
General Motors Corporation, that provides 
for the purchase at wholesale of new 
passenger automobiles made by General 
Motors Corporation, and who resells the 
automobiles at retail. 


(c) “Wholesale financing” shall mean the 
advancing by a finance company, as herein- 
after defined, of money or ¢redit to or for 
the account of a dealer to cover, in whole 
or in part, the cost of new passenger auto- 
mobiles ordered by the dealer at wholesale. 

(d) “Retail financing” shall mean the 
purchase or other acquisition of retail time 
sales paper from dealers by finance compa- 
nies, as hereinafter defined. 

(e) “Finance charge” shall mean the dif- 
ference between the retail cash delivered 
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price of a passenger automobile and the 
price of that automobile when sold on an 
installment payment plan, including or not 
including (as the plan may provide) insur- 
ance for the retail purchaser. 


(f) “Finance company” shall mean a per- 
son engaged in wholesale financing or retail 
financing or both. 

(g) “Retail time sales paper” shall mean 
any conditional sale contract, chattel mort- 
gage, lease, note or other instrument given 
to evidence or secure the obligation to pay 
the whole or any part of the price of passen- 
ger automobiles sold by a dealer at retail. 


(h) “A finance company” or “any finance 
company” shall include defendant finance 
company. 

(i) “Institutional advertising” shall mean 
advertising by the manufacturer as distin- 
guished from advertising by any subsidiary 
or division. 

IV 


[Manufacturer Shall Permit Any Finance 
Company To Pay for Automobiles 
Shipped by It] 


(a) General Motors Corporation shall 
permit any finance company or other per- 
son to pay for any automobile shipped or 
otherwise delivered by General Motors 
Corporation to any dealer upon written spe- 
cific or continuing authority of the dealer 
to the extent and under the circumstances 
hereinafter set forth; 


(b) If General Motors Corporation as- 
signs to General Motors Acceptance Corpo- 
ration or to any other finance company any 
document of title or lien in respect of such 
automobiles it shall not refuse upon written 
request of any finance company to make 
available or assign to it similar documents 
of title or lien in respect of automobiles 
similarly shipped or delivered to the dealer 
and paid for by the finance company upon 
substantially similar terms and conditions; 
provided, however, that the procedure in 
effect since January 1948 as amended pro- 
viding for payment of wholesale shipments 
by finance companies engaged in the whole- 
sale financing of such automobiles, a copy 
of which is attached hereto [omitted], or 
any other procedure approved by the Court 
after sixty (60) days notice to the Attorney 
General and an opportunity to be heard, 
designed to produce a substantially similar 
result shall be deemed to constitute compli- 
ance with this paragraph; 
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(c) To the extent, if any, that General 
Motors Corporation furnishes General Mo- 
tors Acceptance Corporation or any other 
finance company space for maintaining an 
office in any manufacturing or assembly 
plant of General Motors Corporation, it 
shall not refuse upon substantially equiva- 
lent terms and conditions and upon written 
request of any other finance company that 
extends wholesale financing facilities pur- 
suant to the procedure referred to in para- 
graph IV (b), supra, to dealers operating 
under franchises of General Motors Corpo- 
ration, to furnish it space for maintaining 
an office in such plant; 

(d) If General Motors Corporation adopts 
a practice, procedure, or plan of furnishing 
to General Motors Acceptance Corporation 
or any other finance company the identity 
of, or other information concerning, new or 
prospective dealers, it shall not knowingly 
refuse to furnish that information upon 
specific or continuing request to any other 
finance company whose territory includes 
the jocation of such dealers’ or prospective 
dealers’ place of business, provided that 
such continuing request shall be renewed in 
writing at the beginning of each calendar 
year and shall be lodged in the office of the 
zone manager having jurisdiction over the 
new or prospective dealer; and provided 
that General Motors shall not adopt any 
procedure, practice, or plan of furnishing to 
General Motors Acceptance Corporation or 
any other finance company any information 
concerning dealers for the purpose of en- 
abling General Motors Acceptance Corpo- 
ration or other finance company to obtain 
the dealer’s finance business; 


(e) General Motors Corporation shall 
not, for the purpose of influencing a dealer 
to patronize General Motors Acceptance 
Corporation or any other finance company, 
adopt any practice, procedure, or plan for 
giving or making available or denying or 
threatening to deny any dealer any service 
or facility or for discriminating among its 
dealers in any other manner; ® 


(£) General Motors Corporation shall not 
enter into any contract or agreement with 
any dealer which provides that the dealer 
shall patronize only General Motors Ac- 
ceptance Corporation or any other finance 
company selected by General Motors Cor- 
poration, or which requires the dealer to 
observe any General Motors Acceptance 


Trade Regulation Reports 


Cited 1952 Trade Cases 
U.S. v. General Motors Corp. 


67,779 


Corporation plan or rate of financing the 
purchase and sale of automobiles; 


(g) General Motors Corporation shall not 
cancel or terminate any contract, franchise, 
or agreement with any dealer or threaten 
to do so because of failure of such dealer 
to patronize General Motors Acceptance 
Corporation or any other finance company; 


(h) The manufacturer shall not, except 
in each instance upon wirtten request of 
the dealer or prospective dealer, arrange 
or agree with General Motors Acceptance 
Corporation that an agent of the manu- 
facturer and an agent of the finance com- 
pany shall together be present with any 
dealer or prospective dealer for the purpose 
of influencing the dealer or prospective 
dealer to patronize General Motors Accept- 
ance Corporation provided, however, that 
it shall not be a violation of this decree for 
the manufacturer to assist any dealer or 
prospective dealer, because of said dealer’s 
or prospective dealer’s financial situation or 
requirements, by joint conference with him 
and a representative of a particular finance 
company, to obtain special facilities or seryv- 
ices (other than transactions involving the 
wholesale or retail financing of automobiles 
in the regular course of business) from the 
particular finance company and, in part 
consideration of such special facilities or 
services, for such dealer or prospective 
dealer to arrange to do business with such 
finance company on an exclusive basis for 
a reasonable period of time as may be 
agreed between them; 


(14) General Motors Corporation shall not, 
for the purpose of influencing a dealer to 
patronize General Motors Acceptance Cor- 
poration or any other finance company or 
group of finance companies, use any infor- 
mation obtained from any dealer, his agent, 
representative, servant or employee, either 
directly by examination or inspection of his 
books or records or through financial, oper- 
ating, or other statement or report or other- 
wise, nor shall it require for such purpose 
the disclosure of any such information. 
Nothing in this decree contained shall apply 
to the disclosure of any information at the 
dealer’s request and for the purpose of as- 
sisting the dealer to obtain wholesale or 
retail financing or special facilities or serv- 
ices from General Motors Acceptance Cor- 
poration or any other finance company. 
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Vv 


[Manufacturer Cannot Recommend Any 
Finance Company] 


The manufacturer shall not recommend, 
endorse or advertise the General Motors 
Acceptance Corporation or any other finance 
company or companies to any dealer or to 
the public; provided, however, that noth- 
ing in this decree contained shall prevent 
the manufacturer in good faith: 


(a) From adopting from time to time a 
plan or plans of financing retail sales of 
new automobiles made by General Motors 
Corporation or from time to time withdraw- 
ing or modifying the same. 


(b) From recommending to its dealers 
the use of such plans. 


(c) From advertising to the public and 
recommending the use of such plans. 


(d) From including mention of any 
wholly owned finance company in its insti- 
tutional advertising. 


(e) From advertising General Motors Ac- 
ceptance Corporation or any’ other finance 
company in connection with sales made by 
factory owned retail stores. 


VI 


[Representations by Finance Company 
Prohibited| 


General Motors Acceptance Corporation: 


(a) Shall not represent in any manner to 
any dealer that General Motors Corporation 
requires him to patronize General Motors 
Acceptance Corporation. 


(b) Shall not represent to any dealer 
that his failure to use General Motors Ac- 
ceptance Corporation will result in the can- 
cellation or termination by General Motors 
Corporation of his contract, franchise, or 
agreement. 


(c) Shall not represent to any dealer that 
his failure to use General Motors Accept- 
ance Corporation will result in the loss of 
any advantage, service or facility furnished 
by General Motors Corporation or that 
General Motors Acceptance Corporation can 
obtain from General Motors Corporation 
any facility, service, or privilege which is 
not available to any other finance company. 

(d) Shall not enter into any contract, 
agreement or understanding with any dealer 
in connection with wholesale financing 
which requires the dealer to deal with Gen- 
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eral Motors Acceptance Corporation in re- 
spect of retail financing of automobiles. 


(e) Shall not, except in each instance 
upon written request of the dealer or pro- 
spective dealer, arrange or agree with the 
manufacturer that an agent of the manu- 
facturer and an agent of General Motors 
Acceptance Corporation shall together be 
present with any dealer or prospective dealer 
for the purpose of influencing the dealer or 
prospective dealer to patronize General Motors 
Acceptance Corporation; provided, however, 
that it shall not be a violation of this decree 
for General Motors Acceptance Corporation 
by joint conference with the dealer or pro- 
spective dealer and a representative of the 
manufacturer to agree to furnish to such 
dealer or prospective dealer, because of his 
financial situation or requirements, special 
facilities or services (other than transactions 
involving the wholesale or retail financing 
of automobiles in the regular course of 
business) and in part consideration of such 
special facilities or services to arrange for 
the dealer or prospective dealer to do 
business with General Motors Acceptance 
Corporation on an exclusive basis for such 
reasonable period of time as may be agreed 
between them. 


VII 
[Construction of Terms of the Judgment| 


Nothing in this judgment shall be con- 
strued as an adjudication of the legality 
of or affect any right or privilege which 
General Motors Acceptance Corporation 
may have to enter into any contract with 
any dealer to whom General Motors Ac- 
ceptance Corporation has made a loan (other 
than transactions involving the wholesale 
or retail financing of automobiles in the 
regular course of business) which provides 
that the dealer will do business with Gen- 
eral Motors Acceptance Corporation on an 
exclusive basis. 

VIII 


[Combination or Conspiracy] 


The defen@ants shall not in combination 
or conspiracy do any acts which this judg- 
ment forbids or omit any act which this 
judgment requires. 


IX 
[Rights Under Exisitng Law] 


Except as otherwise: expressly provided 
in this decree, nothing in this decree shall 
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deprive the manufacturer of any right or 
rights it may have under existing law. 


x 
[Notice of Judgment] 

General Motors Corporation shall mail a 
copy hereof to its dealers, regional, zone, 
city and district managers and field repre- 
sentatives in the continental United States 
and defendant finance company shall mail 
a copy hereof to its regional, branch, dis- 
trict and territorial managers in the conti- 
nental United States; and the manufacturer 
and the defendant finance company respec- 
tively shall before the effective date of this 
judgment file with this Court an affidavit 
or affidavits showing the manner in which 
they severally shall have complied with this 
provision hereof. 


XI 
[Jurisdiction Retained] 


Jurisdiction of this cause is retained for 
the purpose of enabling any of the parties 
to this judgment to apply to this Court at 
any time for such further orders and direc- 
tions as may be necessary or appropriate 
for the construction or carrying out of this 
judgment or for the modification or termi- 
nation of any of the provisions thereof or 
for the purpose of the enforcement of com- 
pliance therewith and the punishment of 
violations thereof. 


AIM 


[Inspection and Compliance] 


For the purpose of securing compliance 
with this judgment and for no other pur- 
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pose, any duly authorized representative or 
representatives of the Department of Jus- 
tice shall, upon written request by the At- 
torney General or an Assistant Attorney 
General and on notice reasonable as to time 
and subject matter to the defendant made 
to its principal office, and subject to any 
legally recognized privilege be permitted: 


(a) Access during the office hours of said 
defendant to all books, ledgers, accounts, 
correspondence, memoranda, and _ other 
records and documents in the possession 
or under the control of said defendant 
related to any matters contained in this 
judgment; 


(b) Subject to the reasonable convenience 
of said defendant and without restraint or 
interference from it, to interview officers 
or employees of said defendant, who may 
have counsel present, regarding such mat- 
ters, provided, however, that no information 
obtained by the means provided in this Sec- 
tion XII shall be divulged by the Depart- 


ment of Justice to any person other than 


a duly authorized representative of such 
Department, except in the course of legal 
proceedings in which the United States is 
a party, or as otherwise required by law. 


XIII 
[Effective Date] 


This decree shall go into effect one hun- 
dred and twenty (120) days after the date 
of entry hereof. 


the Southern District of New York. Civil 


Case No. 1075 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Consent Decrees—Practices Enjoined—Restrictive Designations and Sales—Plastic 
Artificial Dentures.—A corporation is enjoined by a consent decree from entering into any 
combination or conspiracy to limit or restrict the designation by such corporation of dental 
laboratories as “Luxene Selected Laboratories,” or to limit or restrict the sale of “Luxene 
44” or “Luxene” equipment to any dental laboratory; and from engaging in any plan to 
exclude any person from purchasing ““Luxene 44” or “Luxene” equipment, or to exclude 
any person from manufacturing dentures made from “Luxene 44” or “Luxene” equipment. 


See the Sherman Act annotations, Vol. 1, J 1530.90, 1590. 
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Consent Decrees—Practices Enjoined—Seeking Information Concerning Selling 
Policies--Fixing Prices—A corporation is enjoined by a consent decree from seeking 
information from, or consulting with, any dental laboratory relative to the prices, selling 
policies, or the terms or conditions of sale, employed by any other purchaser of “Luxene 44’ 
or “Luxene” equipment; from fixing, influencing, or suggesting the price or other terms 
or conditions for the sale by any other person of dentures made from “Luxene 44” or 
“Luxene” equipment; and from entering into any understanding to fix, designate, limit, or 
restrict the prices or other terms or conditions upon which any denture, or dental supplies, 


may be sold to, or by, third persons. 


See the Sherman Act annotations, Vol. 1, { 1240.251, 1530.10. 


For the plaintiff: Newell A. Clapp, Acting Assistant Attorney General; C. Worth 
Rowley, Special Assistant to the Attorney General, Acting Chief, New York Ojhce; 
Marcus A. Hollabaugh and Edwin H. Pewett, Special Assistants to the Attorney General; 
and Robert A. Peattie and Harry N. Burgess, Trial Attorneys. 


For the defendant: Thayer and Gilbert, New York, N. Y. 


Final Judgment 


Noonan, District Judge [/n full text]: 
Plaintiff, United States of America, having 
filed its complaint herein on April 27, 1951; 
the defendant having appeared and filed its 
answer to such complaint denying the sub- 
stantive allegations thereof; and the parties, 
by their attorneys, having consented to the 
entry of this Final Judgment without trial 
or adjudication of any issue of fact or law 
herein and without admission by any party 
in respect of any such issue; 


Now, therefore, before any testimony has 
been taken herein, and without trial or 
adjudication of any issue of fact or law 
herein, and upon consent of all parties 
hereto, it is hereby 


Ordered, adjudged, and decreed as fol- 
lows: 


I 
[Sherman Antitrust Act] 


The Court has jurisdiction of the subject 
matter of this action and of the parties 
hereto, and the complaint states a cause of 
action against the defendant under Sec- 
tion 1 of the Act of Congress of July 1890, 
entitled “An Act to Protect Trade and Com- 
merce Against Unlawful Restraints and 
Monopolies,’ commonly known as the Sher- 
man Act. 


II 
[Definitions] 


For the purposes of this Final Judgment, 
the following terms have the meanings as- 
signed respectively to them below: 


(A) “Defendant” 
Luxene, Inc. 
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means the defendant 


(B) “Person” means an individual, part- 
nership, firm, association, corporation, or 
other legal entity. 


(C) “Denture” means an artificial den- 
ture containing dental plastics, but does 
not include artificial teeth. 

(D) “Dental laboratory” means any per- 
son engaged in manufacturing and selling 
dentures. 

(E) “Dental supplies’ means any equip- 
ment or material used or usefuJ in the 
manufacture of dentures. 


III 
[Applicability of Judgment] 


The provisions of this Final Judgment 
shall apply to the defendant, its officers, 
directors, agents, employees, subsidiaries, 
successors, assigns, and all other persons 
acting under, through, or for the defendant. 


Vi 
[Notice of Judgment] 


The defendant is ordered and directed to 
give notice, within thirty (30) days after the 
date of the entry of this Final Judgment, to 
each person to whom it currently sells 
dental supplies, of the entry of this Final 
Judgment, together with a true copy thereof. 


V 
[Practices Prohibited] 


The defendant is hereby enjoined and re- 
strained from: 


(A) Entering into, adhering to or main- 
taining or furthering any contract, agreement, 
arrangement, understanding, combination 
or conspiracy, expressed or implied, with 
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any other person, to limit or restrict the 
designation by defendant of dental labora- 
tories as Luxene Selected Laboratories, or 
to limit or restrict the sale of Luxene 44 or 
Luxene equipment to any dental laboratory; 

(B) Engaging or participating in, main- 
taining or furthering any plan or program 
with any other person to exclude any per- 
son or persons from purchasing Luxene 44 
or Luxene equipment, or to exclude any 
person from manufacturing dentures made 
from Luxene 44 or with Luxene equipment; 


(C) Seeking information from, or con- 
sulting with, any dental laboratory relative 
to the prices, selling policies, or the terms 
and conditions of sale, employed by any 
other purchaser or prospective purchaser of 
Luxene 44 or Luxene equipment; 

(D) Fixing, influencing or suggesting, 
directly or indirectly, the price or prices or 
other terms or conditions for the sale by 
any other person of dentures made from 
Luxene 44 or with Luxene equipment. 


VI 


The defendant is enjoined and restrained 
from entering into, adhering to, maintaining 
or furthering, or claiming any rights under, 
any contract, agreement or other under- 
standing with any other person to fix, 
designate, limit or restrict, in any manner, 
directly or indirectly, the prices or other 
terms and conditions upon which any den- 
ture, or dental supplies, may be sold to, or 
by, third persons. 


VII 
[Inspection and Compliance | 


For the purpose of securing complianc® 
with this Final Judgment, duly authorized 
representatives of the Department of Jus- 
tice shall, on the written request of the 
Attorney General, or the Assistant Attorney 
General in charge of the Antitrust Division, 
and on reasonable notice to the defendant, 
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made to its principal office at New York, 
New York, be permitted: 


(A) Access, during the regular office 
hours of the defendant, to all books, ledgers, 
accounts, correspondence, memoranda, and 
other records and documents in the posses- 
sion or under the control of such defendant 
relating to any of the matters contained in 
this Final Judgment; 


(B) Subject to the reasonable convenience 
of the defendant, and without restraint or 
interference from it, to interview officers or 
employees of the defendant, who may have 
counsel present, regarding any such matters. 
Upon the written request of the Attorney 
General or Assistant Attorney General in 
charge of the Antitrust Division, the de- 
fendent shall submit such reports concern- 
ing any of the matters contained in this 
Final Judgment as may from time to time 
be reasonably necessary for the purpose of 
the enforcement of this Final Judgment, 
provided, however, that information obtained 
by the means permitted in this Section VII 
shall not be divulged by any representative 
of the Department of Justice to any person 
other than a duly authorized representative 
of such Department, except in the course of 
legal proceedings to which the United States 
is a party for the purpose of securing com- 
pliance with this Final Judgment or as 
otherwise required by law. 


VIII 
[Jurisdiction Retained] 


Jurisdiction of this cause is retained for 
the purpose of enabling any of the parties 
to this Final Judgment to apply to the Court 
at any time for such orders and directions 
as may be necessary or appropriate for the 
construction or carrying out of this Final 
Judgment, for the modification of any of 
the provisions thereof, or the enforcement 
of compliance therewith and for the punish- 
ment of violations thereof. 


[] 67,326] I. D. Russell Company, a partnership composed of I. D. Russell and 
Bertha V. Russell v. Dr. Salsbury’s Laboratories. 


In the United States Court of Appeals for the Eighth Circuit. 


August 5, 1952. 


No. 14,535. Dated 


Appeal from the United States District Court for the Western District of Missouri. 


Sherman Antitrust Act 


Practice and Procedure—Sherman Act as a Defense—Patent Infringement Suit—Sale 
of Unpatented Substance.—A patentee of a “Poultry Treatment Composition,” which is 
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composed of two unpatented substances (water and 3-nitro), cannot maintain a patent 
infringement suit against an alleged infringer when the patentee sells to purchasers the 
3-nitro in tablet form which is to be mixed with water by such purchasers to form the 
patented composition. The patentee’s method of doing business is an attempt to maintain 
a monopoly on the sale of the unpatented 3-nitro because the patentee does not grant a 
license to any one to use the patent, except the implied license granted to purchasers of 
its 3-nitro products. The patentee’s arguments that it would be inconvenient and uneco- 
nomical to sell and ship the patented composition, and that in selling the 3-nitro under 
a trade name, and by restricting its use, except under the patent by directions on the label, 
the 3-nitro becomes an entity with the patent, are without merit. 


See the Sherman Act annotations, Vol. 1, § 1660. 


Practice and Procedure—Patent Infringement Suit—Counterclaim for Damages and 
Injunction—The dismissal of a counterclaim in a patent infringement suit, which alleges 
that the plaintiff patentee has violated the antitrust laws by using its patent to bring about 
sales of its unpatented products to the damage of the defendant, is affirmed. The plaintiff's 
officers and the patentees acted in good faith—they were mistaken only in regard to their 
legal rights. Further, the evidence as to damages is not conyincing enough to warrant 
an accounting. 


See the Sherman Act annotations, Vol. 1, J 1660.315. 


For the appellants: Charles J. Merriam (John Rex Allen, Richard K. Phelps, and 
Horace R. McMorris were with him on the brief). 


For the appellee: Thomas E. Scofield. 


Before GarpNeEr, Chief Judge, and THomaAs and JoHNSEN, Circuit Judges. 


[Patent Infringement Suit] 


Tuomas, Circuit Judge [In full text]: 
This suit was brought by the appellee, Dr. 
Salsbury’s Laboratories, an Iowa corpora- 
tion, against the I. D. Russell Co., a part- 
nership, of Kansas City, Missouri, for 
infringement of patent No. 2,450,866, issued 
October 5, 1948, to Neal F. Morehouse and 
Orley J. Mayfield and by them assigned 
to the plaintiff. The plaintiff demanded an 
injunction, an accounting for profits, dam- 
ages, costs and attorney fees. The de- 
fendants pleaded misuse and invalidity of 
the patent and filed a counterclaim for 
damages. 


[Relief Granted—No Misuse of Patent] 


The case was tried to the court without 
a jury. The court made findings of fact 
and conclusions of law and entered judg- 
ment for the plaintiff and against the de- 
fendants, dismissing the counterclaim. The 
court held that the patent is valid, that it 


that claims 1 to 4 and 12 to 16 were in- 
fringed. Claims 1 to 4 are for a medicinal 
preparation for the treatment of chickens 
to stimulate growth. Claims 12 to 16 cover 
a medicinal preparation to control cocci- 
diosis in chickens. 


Claim 4, which is typical of the first 
group, reads: 


“A composition for the treatment of 
poultry comprising an aqueous solution 
containing 3-nitro-4-hydroxy phenyl ar- 
senic acid in the approximate concentra- 
tion range of 0.00005% to 0.035%.” 


Claim 16 is typical of the second group. 
Tt reads: 


“A composition for the control of coc- 
cidiosis in poultry comprising an aqueous 
solution containing 3-nitro-4-hydroxy phenyl 
arsenic acid in the approximate range of 
0.0079% to 0.035%.” 


[Patent a Combination of Two 


was not misused by the plaintiff, granted 
an injunction as prayed, awarded damages 
in the amount of $12,000, for an attorney’s 
fee in the amount of $3,460, for costs, and 
for an accounting for profits. The defend- 
ants appeal. 


The patent involved is for a “Poultry 
Treatment Composition.” The court found 
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Unpatented Substances | 


In their briefs the parties refer to the 
chemical used as 3-nitro. Eliminating tech- 
nical terms, claim 4 means a solution of 
3-nitro in water within the concentration 
range stated, and claim 16 means a solu- 
tion of 3-nitro in water within the range 
stated in the claim. The patent is for a 
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composition of two unpatented substances, 
water and 3-nitro. 


Neither of the parties manufacture and 
sell the patented composition; “. . . that 
is to say, they do not practice the inven- 
tion.” Mercoid Corporation v. Minneapolis- 
Honeywell Regulator Co., [1944-1945 Trapr 
Cases { 57,202], 320 U. S. 680, 683. John 
G. Salsbury, vice-president and general 
manager oi the plaintiff, testified: 


“Our company sells a product called 
Renosal a Renosal powder and a 
Renosal tablet . . ., and another product 
called Nitrosal. We haven’t granted any 
license under the patent in suit ... I 
believe there is an implied license with 
each package of Renosal that we sell to 
use or make a product containing water 
and 3-nitro . 2 


Printed on each package is the number of 
the patent with directions for mixing the 
Renosal or 3-nitro with water or food. 

Dr. Neal F. Morehouse, one of the pat- 
entees and an employee of the plaintiff, 
testified: “When we found this 3-nitro was 
effective we did not mix it up with water 
in the proper dosage and sell it in that form 
because it would have been uneconomical. 
Our smallest package of Renosal .. . is 
a 25 tablet package, weighing approximately 
one ounce. If you marketed that in a 
diluted form, ready for the consumption of 
poultry, it would require approximately 
the shipping of 103 pounds of material, com- 
pared to one ounce of material, and that 
would be mostly water.” 


[Patent Infringed] 


The defendants manufacture and sell 3-nitro 
under the trade names of Korum and Zuco 
with instructions how to mix them with 
water for consumption by chickens. ‘The 
court found that the differences between 
defendants’ Korum and Zuco and plaintiff’s 
Renosal are inconsequential and that they 
infringe the patent. 


[Patent Misuse Alleged] 


In their brief the defendants say that 
while they believe the patent involved is 
clearly invalid, they are not primarily con- 
cerned with that issue. Their principal 
contention, and upon which they primarily 
rely, is that plaintiff misuses its patent in 
that by its method of doing business and 
by this suit it is endeavoring to maintain 
a monopoly on the sale of the unpatented 
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3-nitro. This alleged misuse of the patent 
is shown by the fact set out above, namely, 
that the plaintiff does not grant a license 
to any one to use the patent except the im- 
plied license granted to the purchasers of 
its Renosal products. 


[Sale of Unpatented Substance] 


Plaintiff’s contention on this point is that 
it does not sell the unpatented 3-nitro in 
bulk with any restrictive conditions. Coun- 
sel for the plaintiff says: 


“All that plaintiff does is produce a 
preparation especially adapted for formu- 
lating a drinking water medication for 
poultry, and in so doing, he identifies his 
product unequivocally and _ restrictively 
through the label directions placed upon 
the containers. Presented in this specific 
form, plaintiff’s composition no longer 
has the character of common raw ma- 
terial or commodity of commerce, but 
qualifies as a distinct commercial entity 
within the limits of the patent grant. 
And, indeed, this is the only feasible 
method of exploiting the patent, 
since it is prohibitively uneconomical to 
ship tons of water all over the nation in 
order to dispose of a few grains of 3-nitro. 
It is therefore unsound to contend that 
plaintiff sells an unpatented article with 
an implied license to use.” 


| Monopoly Over Unpatented 
Material Prohibited] 


The law, we think, is clear on this con- 
tention. If the defendants’ contention is 
sound we need not determine whether the 
composition is patentable. Carbice Corpora- 
tion of America v. American Patents De- 
velopment Corporation, 283 U.S. 27. In the 
cited case the Court says also that if a 
patent is valid the patentee may charge 
a royalty or license fee for its use— 


“But it [the patentee] may not exact as 
the condition of a license that unpatented 
materials used in connection with the 
invention shall be purchased only from 
the licensor; and if it does so, relief 
against one who supplies such unpatented 
materials will be denied. The limited 
monopoly to make, use, and vend an ar- 
ticle may not be ‘expanded by limitations 
as to materials and supplies necessary to 
the operation of it.’ ” 


Citing Motion Pictures Patents Co. v. Uni- 
versal Film Mfg. Co., 243 U. S. 502, 515. The 
Court said further in the same opinion: 
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“If a monopoly could be so expanded, 
. . . The owner of a patent for a process 
might secure a partial monopoly on the 
unpatented material employed in it .. .” 


The Supreme Court thereafter referring 
to the Carbice case, supra, said in Leitch 
Manufacturing Co. v. Barber Company, 302 
U. S. 458, 463: 


“By the rule there declared every use 
of a patent as a means of obtaining a 
limited monopoly of unpatented material 
is prohibited.” 


[Plaintiff's Arguments Without Merit] 


The argument of the plaintiff that it 
would be inconvenient and uneconomical 
to sell and ship the patented composition 
is without merit. In Mercoid Corporation 
v. Mid-Continent Investment Co. [1944-1945 
Trade Cases § 57,201], 320 U. S. 661, 666, 
a patent case in which this same situation 
was urged, the Court said: 


“The necessities or convenience of the 
patentee do not justify any use of the 
monopoly of the patent to create another 
monopoly.” 


So, also, is plaintiff’s contention without 
merit that in selling 3-nitro, an unpatented 
article, under the trade name of Renosal, 
and by restricting its use, except under the 
patent by directions on the label, the 3-nitro 
thus becomes identified with the patent and 
is no longer a common raw material but 
that it becomes an entity within the patent. 
Even if such magical transformation is true 
as to Renosal, it does not apply to 3-nitro 
sold by others. In the Carbice case, supra, 
Mrs. Justice Brandeis, speaking for the 
Court, said: 


“Control over the supply of such un- 
patented material is beyond the scope 
of the patentee’s monopoly; and _ this 
limitation, inherent in the patent grant, 
is not dependent upon the peculiar func- 
tion or character of the unpatented ma- 
terial or on the way in which it is used.” 


And in the Mercoid case, supra, the Court 


after quoting the foregoing excerpt from 
the Carbice case, said: 


“We now add that it makes no difference 
that the unpatented device is part of the 
patented whole.” 


And the Court further stated: 


“Since none of the separate elements of 
the combination is claimed as the inven- 
tion, none of them when dealt with sep- 
arately is protected by the patent monopoly.” 
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The plaintiff contends further that the 
decree of the district court is right because 
by directions on the labels of defendants’ 
products, Zuco and Korum, the purchaser 
is instructed to mix them with water before 
using. A similar contention was urged 
before the Supreme Court in B. B. Chemical 
Co. v. Ellis, et al., 314 U. S. 495, and the 
Court said: 


“We may assume, for purposes of decision, 
that respondent’s infringement did extend 
beyond the mere sale of the materials 
to the manufacturers. But in view of 
petitioner’s use of the patent as the means 
of establishing a limited monopoly on 
its unpatented materials, and for the rea- 
sons given in our opinion in the Morton 
Salt Company case [314 U. S. 488], we 
hold that the maintenance of this suit to 
restrain any form of infringement is con- 
trary to public policy. .. .” 
And see, also, International Salt Co., Inc. 
v, United States [1946-1947 Trane CASES 
7 57,635], 332 U. S. 392, and Morton Salt 
Co. v. G. S. Suppiger Co., 314 U. S. 488; 
69 C. J. S. Patents, page 904, § 313. 


[Trial Court Erred| 


For the reasons stated the court erred 
in entering judgment for the plaintiff and 
against the defendants for an injunction 
and an accounting and for damages and 
costs including an attorney fee. 


[Dismissal of Counterclaim Affirmed | 


The defendants contend also that the 
court erred in dismissing their counter- 
claim. The counterclaim alleges that the 
plaintiff has violated the antitrust laws of 
the United States by using its patent in 
suit to bring about sales of its unpatented 
products to the damage of the defendants; 
that such sales have been made by plaintiff 
to prospective and to former customers of 
defendants, who have been deprived of sales 
of the unpatented product by means thereof; 
wherefore defendants pray for an injunc- 
tion, an accounting and for damages. 


28 U. S. G. A. § 1338(b), reads: 

“The district courts shall have original 
jurisdiction of any civil action asserting 
a claim of unfair competition when joined 
with a substantial and related claim un- 
der the copyright, patent or trade mark 
lawstiraomes 


The only evidence offered in support of 
the counterclaim is that of the defendant 
I. D. Russell. He testified: 
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“T have prepared a summary of the 
sales of my products for the year prior to 
and the year after the suit was started. 
In the first 9 months previous to the 
time that they filed this suit against me, 
I showed an increase in business over 
the corresponding 9 months previous. In 
other words, from July 1948 to and in- 
cluding April 1949—compared to July °49 
to April of ’*50—there was a loss to the 
latter, after they had filed the suit, com- 
pared to the previous 9 months. It was 
reported to me from various salesmen of 
mine that the representatives of the Sals- 
bury organization told numbers of dealers 
that they wouldn’t be able to get Korum 
and Zuco tablets very much longer be- 
cause the Dr. Salsbury Laboratories was 
going to force our firm to discontinue 
using 3-nitro in Korum and Zuco tablets.” 


The contention here is that under cover 
of a patent, whether valid or invalid, the 
plaintiff is unfairly competing with the de- 
fendants in the marketing of unpatented 
3-nitro. As disclosed above, the evidence 
to support the allegations of the counter- 
claim is very brief and indefinite. 


Considering the whole record we are 
impressed that the plaintiff's officers and 
the patentees at all times acted in good 
faith. They were mistaken only in regard 
to their legal rights. We are not convinced 
on this record that an injunction will be 
necessary to secure to the defendants their 
legal rights as established by the courts. 
And the evidence of damages in the past 
is not convincing enough that an accounting 
is warranted or that it is sufficient to 
justify a trial. The damages, if any are 
recoverable, would be for special damages 
recoverable only for losses proven to have 
been sustained by reason of words spoken 
by plaintiff's agents, not until now deter- 
mined to be erroneous. These words are 
not claimed to have been disparaging of 
the qualities of defendants’ goods; they 


referred only to the debatable rights of the, 


parties. 


[Judgment for Plaintiff Reversed] 


The order of the court dismissing the 
counterclaim is affirmed, and the judgment 
for the plaintiff granting an injunction and 
for an accounting and for damages and for 
costs including an attorney fee is reversed. 


[Dissenting ] 


JoHNSEN, Circuit Judge, dissenting: The 
patent here is on a solution of “3-nitro” 
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and water, in fixed proportions, for use as 
a specific in treating certain poultry disease 
or as a tonic in stimulating general poultry 
growth. The water merely serves as a 
vehicles for inducing natural oral ingestion 
of the “3-nitro” and for controlling the 
amount of its dosage. 


The situation is a comparatively simple 
one, but evaluating it in the light of the 
background, history, processes and results, 
which the record shows to be involved in 
the discovery, I agree with the District 
Court that the discoverer was entitled to 
a patent, with its accompanying monopoly 
of the right to use “3-nitro” and water as 
a poultry-remedy combination. 


It further seems obvious to me that, if 
the poultry industry is to be able to get 
the benefit of the discovery, the only way 
in which this can be made to occur is 
through the method of sale which the pat- 
entee has used. Poultry raisers through- 
out the country are not, of course, going 
to buy drinking water for their chickens 
from the State of Iowa, nor could they 
afford to do so. The natural consequence 
of being required to obtain the benefit of 
the patent in that manner would be simply 
to leave the chicken world without the 
remedy. 


[No Collateral Monopoly], 


It is, however, not this consideration 
which makes me unable to discern in the 
pirescut situation the existence of the evil 
which the Carbice case, the Morton Salt 
case, the Leitch case, the Mercoid case, and 
the other cases cited in the majority opin- 
ion seek to prevent. As a question of 
market reality, under the test of what the 
patentee is attempting to do or what may 
be its commercial effect, I am unable to 
see here any engaging by the patentee in 
some tangential exploitation or any pro- 
ducing by it of some collateral monopoly. 
To me, all that the patentee is doing is 
vending its poultry medicine. 


The patentee is not trying to sell the 
poultry raiser “3-nitro” but chicken medi- 
cine. And the poultry raiser who purchases 
the patentee’s tablets or powder is not on 
the market for “3-nitro” but for chicken 
medicine. His is not a demand for a 
general market commodity but for a prod- 
uct of medicinal form, quantity and direc- 
tion. Bags or barrels of “3-nitro”, standing 
on a feed-store floor as a market com- 
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modity, would not be touched so far as he 
is concerned. Nor is it the opportunity 
to sell him “3-nitro” as such a market com- 
modity for which appellants are clamoring. 
Their business, like that of the patentee, is 
“the poultry medicine business.” What 
they are after here is the chance to sell 
medicinal form, quantity and direction, or 
in other words poultry remedy. 


[Commercial Realities] 


In these commercial realities, it seems 
to me a strained concept to say that what 
the patentee is attempting to do is to 
achieve a monopolistic control of the sale 
of “3-nitro” as a general market com- 
modity in the chicken-raiser’s world, and 
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available to any chicken-raiser by way of 
implied license for using such “3-nitro” as 
may be purchased from it, in water solution, 
as a poultry remedy. In common sense 
viewpoint and in market significance, the 
patentee is simply selling to a chicken- 
raiser, as a purchaser and not as a licensee, 
its patent preparation, in dry form, with 
directions for adding the necessary quantity 
of water. I should regard the sale of any 
patented preparation, of which ordinary 
water is an ingredient, as constituting in 
sufficient substance a practicing of the pat- 
ent, where it is sold without the water and 
directions are given the purchaser for the 
adding of it. And I can see no difference 
in this respect whether the other ingredients 


that in order to do so it is making its patent involved are many in number or few. 


[] 67,327] Edward Levy v. Paramount Pictures, Inc., et al. 


In the United States District Court for the Northern District of California, Southern 
Division. No. 30488. Filed May 14, 1952. 


Sherman Antitrust Act and Clayton Antitrust Act 


Suit for Civil Damages—Statute of Limitations—Effect of Continuing Conspiracy.— 
A theatre operator’s treble damage suit alleging that other theatre operators, in further- 
ance of a conspiracy, compelled him to dispose of his theatre interests is dismissed 
because the California statute of limitations required that the action be commenced 
within three years, and the theatre operator failed to institute suit until nine years after 
the closing of his theatre. The statute of limitations is not, as alleged by the theatre 
operator, suspended because the conspiracy, which caused the damage, continues in 
existence up to the time of the filing of the complaint. An action under the Sherman 
Antitrust Act is an action in law for damages, and the only damages recoverable are 
those occurring within three years immediately preceding the filing of the complaint. 
The Moratorium Act was held not to toll or suspend this statute of limitations sufficiently 
long enough to allow the theatre operator to maintain his action. 


See the Federal Laws annotations, Vol. 1, $351; Sherman Act annotations, Vol. 1, 
{ 1640.435. 


Suit for Civil Damages—Statute of Limitations—Attempt To Suspend Statute— 
Government Suit—A theatre operator’s attempt to suspend the statute of limitations 
by claiming to come within the provisions of Section 5 of the Clayton Antitrust Act, 
which provides that whenever the United States institutes a suit under the antitrust laws, 
the statute of limitations is suspended during the pendency thereof, failed. Although 
the theatre operator alleged that some of the defendants were defendants in such a 
Government action, the complaint failed to show that any of the moving defendants 
were parties to that action. Section 5 of the Clayton Antitrust Act does not apply 
to a defendant who is not a party to the litigation conducted by the Government, 


See the Clayton Act annotations, Vol. 1, § 2025.12. 
For the plaintiff: Ralph Golub and Sidney Rudy, San Francisco, Calif. 


For the defendant: L. S. Hamm and Melvin, Faulkner, Sheehan & Wiseman for 
Mann, Affiliated, Crestwood, Modesto, Noyo, Plaza, Redwood, Supreme, Trinity, Wood- 
land and Theatre Service; A. B. Dunne for Twentieth Century Fox Film; Edward D. 
Keil for West Coast Theatres, all of San Francisco, Calif. 


{| 67,327 Copyright 1952, Commerce Clearing House, Inc. 


Number 247—253 


8-15-52 
Opinion 
[Unlawful Conspiracy Alleged] 
CARTER, OLtver J., District Judge [Jn 


full text]: This is an action by the plaintiff 
under the Sherman Act, 15 U. S. C. A. 
15, et seq. for treble damages. The plain- 
tiff alleges that commencing on or about 
February 14, 1941 and continuing until 
May, 1942 he operated a motion picture 
theatre at Dinuba, California; that because 
of a conspiracy among the various de- 
fendants, including the moving parties here, 
he was unable to operate his theatre on 
a profitable basis and was compelled to 
dispose of his interest during the month 
of May, 1942 for the sum of $1.00; and 
that as a consequence he suffered dam- 
ages in the amount of $150,000.00. 


[Statute of Limitations Raised as a 
Defense} 


Defendants George M. Mann, Affiliated 
Theatres Service, Crestwood Pictures, Modesto 


Theatres, Noyo Theatres, Inc. Plaza 
Theatres, Inc., Redwood Theatres, Inc., 
Supreme Distributing Company, “Trinity 
Theatres, Inc., Woodland Theatre Com- 


pany, and Theatre Service Agency, have 
filed a Motion to Dismiss, contending 
among other things that the action as to 
them is barred by the statute of limitations 
and that the complaint fails to state a claim 
upon which relief can be granted against 
these defendants. 


If the allegations of the complaint affirm- 
atively show that the complaint is barred 
by the applicable statute of limitations, 
the complaint may be dismissed on motion 
for failure to state a claim upon which 
relief can be granted. Suckow-Borax Mines 
Consolidated v. Borax Consolidated [1950- 
1951 Drape Cases 62,714], 185 F. 2 (d) 
196, 2042 


[Complaint Filed Nine Years After 
Theatre Closed| 


Here the complaint was filed April 23, 
1951, and the period during which the 
plaintiff operated his theatre and during 
which these defendants and others could 
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have conspired to and did unlawfully re- 
strain trade to the damage of the plaintiff 
was from February 14, 1941, the starting 
date, and May, 1942, the closing date. 


[State Statute of Limitations Applies] 


These defendants assert that any pos- 
sible cause of action the plaintiff may have 
had is barred by Section 338 (1) of the 
California Code of Civil Procedure. Their 
argument is predicated upon the premise 
that the Sherman Act itself contains no 
statute of limitations and that the courts 
have consistently applied that of the state 
wherein the alleged violations took place. 
Burnham Chemical Co. v. Borax Corp. [1948- 
1949 TranE Cases { 62,322], 170 F. 2 (d) 
569, 576, and cases there cited. Section 
338 (1) of the California Code of Civil 
Procedure provides that an action founded 
upon a liability created by statute shall 
be commenced within three years. It is 
well established that the statute begins to 
run at the time the plaintiff’s interest is 
invaded. Suckow-Borax Mines Consolidated 
v. Borax Consolidated, supra, and cases cited 
therein. Consequently, in the instant case 
the statute began to run on the last day 
the plaintiff was possessed of any interest 
which could be invaded in the theatre at 
Dinuba, namely May, 1942, and expired 
during May of 1945 if nothing operated 
to toll or extend the statute. 


[Plaintiff Relies on Moratorium Act] 


The plaintiff first relies upon the Mora- 
torium Act, c. 589, 56 Stat. 781 as amended 
c. 213, 59 Stat. 306, which was enacted by 
Congress to prevent the lapse of anti-trust 
causes while this country was at war and 
the efforts of the government and industry 
were concentrated upon a successful con- 
clusion of that conflict. Under its pro- 
visions the statute’s running was suspended 
from the period of October 10, 1942 until 
June 30, 1946. Taking May 3lst as the 
last date of any possible infringement by 
the defendants of the plaintiff’s rights only 
four months had expired when the Mora- 
torium Act became effective. Therefore, 
on June 30, 1946, when the Moratorium 
Act expired, there was the additional period 


1 “‘Appellants contend the affirmative defenses 
of release and statute of limitations cannot be 
raised on a motion to dismiss but must, accord- 
ing to the terms of Rules 8 (c) and 12 (b), be 
asserted in an answer. We do not agree. In 
the first place a complaint may properly be 
dismissed on motion for failure to state a claim 
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when allegations in the complaint affirmatively 
show that the complaint is barred by the appli- 
eable statute of limitations. This is so because 
Rule 9 (f) makes averments of time and place 
material for the purposes of testing the suffi- 
ciency of the complaint.’’ 
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of two years and eight months in which 
this action could have been commenced. 
That is, the plaintiff had until March, 1948 
to initiate this action or it would be barred 
by the statute of limitations. 


The plaintiff next attempts to come with- 
hel WOKS krona ex IG) Wee Sp (Cs Ay UG, 
which provides: 

‘Whenever any suit or proceeding in 
equity or criminal prosecution is in- 
stituted by the United States to prevent, 
restrain, or punish violations of any of 
the antitrust laws, the running of the 
statute of limitations in respect of each 
and every private right of action arising 
under said laws and based in whole or 
in part on any matter complained of 
in said suit or proceeding shall be 
suspended during the pendency thereof.” 


The antitrust action which the plaintiff 
relies upon is U. S. v. Paramount Pictures, 
Inc., et al. [1946-1947 Trave Cases § 57,526], 
70 F. Supp. 53, in which some of the 
defendants here were defendants. However, 
the complaint here fails to show that any 
of the moving defendants were parties to 
that action. It is settled that the provi- 
sions on 415) UN Sa Gx A Omdomnoteapply, 
to a defendant who is not a party to the 
litigation conducted by the government. 
Momand v. Universal Film Exchanges [1948- 
1949 TrapdeE CASES § 62,360], 172 F. 2 (d) 
37, 48; Christensen v. Paramount Pictures, 95 
F. Supp. 446, [1950-1951 Trape Cases 
{ 62,751 |. 


[Continuing Conspiracy] 


Finally, the plaintiff attempts to avoid 
the running of the statute of limitations 
upon the theory that the first damage 
occurred during the period of the operation 
of his theatre from February 14, 1941, 
through May of 1942, but that, inasmuch 
as the conspiracy, which caused the dam- 
age, continued in existence up to the time 
of the filing of the complaint, he is entitled 
to recover damages from the date of the 
opening of the Dinuba Theatre on the 14th 
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of February, 1941, to the date of the filing 
of the action. The doctrine that a con- 
tinuing conspiracy results in a suspension 
of the statute of limitations has been con- 
sidered by the Court of Appeals for the 
Ninth Circuit and rejected in the case of 
Suckow Borax Mines Consolidated v. Borax 
Consolidated, supra, and the case of Burnham 
Chemical Co. v. Borax Consolidated, supra. 
On their facts both cases are very similar 
to the case at bar, in that the plaintiff 
alleged he was driven out of business more 
than three years prior to the filing of the 
complaint, and the Court of Appeals in 
each instance held that an action under the 
Sherman Act was an action at law for 
damages, and the only damages recoverable 
were those occurring within three years 
immediately preceding filing of the com- 
plaint. 


[Motion of Moving Defendants Granted] 


Here the only period of time during 
which the rights of the plaintiff could 
have been invaded to his damage was the 
period of time during which he operated 
the theatre, and the latest date on which 
injury could have occurred would have 
been sometime during the month of May, 
1942. It is therefore clear that the plaintiff 
has not suffered any actionable injury with- 
in the three years immediately preceding 
the filing of his complaint, and his action 
is therefore barred by the provisions of 
Section 338 (1) of the Code of Civil Pro- 
cedure of the State of California, the appli- 
cable statute of limitations. It is further 
apparent that this statute of limitations has 
been neither tolled nor suspended by the 
provisions of the Moratorium Act, supra, 
or by the provisions of 15 U. S. C. A. 16, 
supra. The motion of these moving defend- 
ants to dismiss the complaint as to them 
is therefore granted. 


Counsel for the moving defendants is 


directed to prepare an order in accordance 
herewith. 


Fred Reinman, Frank Volpe, Alex Greenhut, Hugo Holzappel, Benjamin 


Lichtman and all those similarly situated v. Isidore Jaffee as Treasurer, and Oscar Hitzig 
as President of the Provision Salesmen & Distributors Union, Local 627, American Federa- 
tion of Labor, Mike Singer, Joe Feldman and Benjamin Maltese. 


In the Supreme Court of the State of New York, Appellate Division, Second Judicial 


Department. Dated June 30, 1952. 
{ 67,328 
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New York Antitrust (Donnelly) Act 


State Laws—Unions—Injunction.—An action by individuals, who claim to be inde- 
pendent entrepreneurs in the business of buying and selling pork cuts and dairy products, 
against a labor union and certain of its delegates for an injunction restraining them from 
picketing the plaintiffs and those with whom plaintiffs do business, from forcing the 
plaintiffs to become members of defendant’s union, and from representing that the con- 
troversy between the parties is a labor dispute, was held on appeal to allege sufficiently 
violations of Section 340 of the General Business Law of New York. The alleged acts 
of force and violence, and other practices, if established upon a trial, might entitle the 
plaintiffs to relief. Although the statute is, by its terms, wholly inapplicable to the 
formation and activities of a bona fide labor union, the proscriptions of the statute are 
applicable to activities, even on the part of such unions, in aiding non-labor groups to 


violate the same. 


See the State Laws annotations, Vol. 2, § 8615. 


[Seek Injunction Against Labor Union] 


Notan, P. J., CarsweEtt, ADEL, WENZEL, 
and ScHmint, JJ., concur [Jn full text]: Ac- 
tion by certain individuals who claim to be 
independent entrepreneurs, in the business 
of buying pork cuts and dairy products at 
wholesale and selling them at a profit to 
retail stores, against a labor union and cer- 
tain of its delegates for an injunction re- 
straining them from picketing plaintiffs and 
wholesale and retail business establishments 
with which plaintiffs do business; from 
carrying out certain aims and objectives 
which are, in the main, the forcing of plain- 
tiffs to become members of said union and 
to remain such members; and from repre- 
senting that the controversy between the 
parties is a labor dispute. 


[Motion To Dismiss Complaint Granted— 
Plaintiffs Appeal] 


The appeal is by plaintiffs from so much 
of an order as granted defendant union’s 
motion to dismiss the complaint on the 
ground that it does not state facts sufficient 
to constitute a cause of action, pursuant to 
Rule 106 of the Rules of Civil Practice. 
It is undisputed that the judgment dismiss- 
ing the complaint, entered in accordance 
with said order, is also brought up for re- 
view, although not mentioned in the notice 
of appeal, in pursuance of the provisions of 
section 562 of the Civil Practice Act. 


[Order As Modified Is Affirmed] 


Order modified on the law by striking 
from the second and third ordering para- 
eraphs the word “granted” and by sub- 
stituting therefor the word “denied”; and 
by adding thereto a provision that the de- 
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fendants may serve an answer within ten 
days after the entry of an order hereon. 
As to modified, the order is affirmed, with 
$10 costs and disbursements to appellants. 


[Judgment Reversed] 


The judgment entered on the order ap- 
pealed from is reversed. 

Since the complaint does not indicate that 
plaintiffs are involved in any employer- 
employee relationship, the case does not 
appear to be one growing out of a labor 
dispute as contemplated by the provisions 
of section 876-a of the Civil Practice Act 
(Angelos v. Mesevich, 289 N. Y. 498; Thomp- 
son v. Boekhout, 273 N. Y. 390; Singer v. 
Kirsch Beverages, Inc., 271 App. Div. 801), 
and therefore the complaint is not defective 
by reason of omission of certain allegations 
required to be pleaded by said section in 
such cases. The complaint sufficiently al- 
leges violations of section 340 of the Gen- 
eral Business Law and certain acts of force 
and violence, and other practices, which, if 
established upon a trial, might entitle plain- 
tiffs to relief. Although the cited statute is, 
by its terms, wholly inapplicable to the 
formation and activities of a bona fide labor 
union (Rochette & Parzini Corp. v. Campo, 
301 N. Y. 228, 231; People v. Gassman, 295 
N. Y. 254, 259), the proscriptions of the stat- 
ute are applicable to activities, even on the 
part of such unions, in aiding non-labor 
groups to violate the same (DeNeri v. Lots, 
Inc., 261 App. Diy. 920, affg. 174 Misc. 1000, 
mod. on other grounds 288 N. Y. 592; 
Manhattan Storage & W. Co. v. Movers & 
W. Assn., 262 App. Div. 332; Falcigha v. 
Gallagher, 164 Misc. 838; cf. Allen Bradley 


Co. v. Union [1944-1945 Trape CAsEs 
4 57,386], 325 U. S. 797, 808). Whether 
{ 67,328 
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Demeulenaere v. Rockwell Manufacturing Co. 
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the statutory privileges of a ‘workingman’” 
(People v. Gassman, supra, at Pp. 261). That 
is a matter for determination at trial. 


plaintiffs are such non-labor entities, or 
constitute such non-labor group, depends on 
whether each of them has become “so much 
an enterpriser that he can no longer enjoy 


[7 67,329] Robert Demeulenaere, Marcel Demeulenaere, Jeanne Demeulenaere, Irma 
Demeulenaere, Irene Demeulenaere, Paul Demeulenaere, Alfred Demeulenaere, and Uni- 
versal Cash Register Corporation v. Rockwell Manufacturing Company, Willard F. Rock- 
well, Willard F. Rockwell, Jr., Ohmer Corporation, The National Cash Register Company, 
John O. Ekblom and William A. Strauch. 


In the United States District Court for the Southern District of New York. 
74-115. Dated July 31, 1952. 


Ging 


Sherman Antitrust Act 


Practice and Procedure—Conspiracy—Motion to Modify Request for Documents.— 
In an action against cash register manufacturers which allegedly breached contracts be- 
tween the plaintiffs and certain of the defendants as part of a conspiracy to monopolize 
and restrain trade and commerce in the manufacture, shipment and sale of cash registers, 
the plaintiffs’ motion to modify the defendants’ demand for all correspondence, memo- 
randa, interoffce communications or other writings concerning patents on cash registers 
owned by the plaintiffs from 1935 to 1952 is granted to the extent that the documents will 
be limited to those relating to the five patents described in the complaint and which are 
the subject of the agreements made with certain of the defendants. Also modified was the 
defendants’ request for plaintiffs’ correspondence with the Department of Justice as to 
violations of a decree entered in 1916 in an antitrust prosecution against one of the defend- 
ants. Information relating to possible governmental action is not within the scope of 
this civil suit. 


See the Sherman Act annotations, Vol. 1, J 1640.626. 
For the plaintiffs: Amen, Gans, Weisman & Butler, New York, N. Y. 
For the defendants: Shearman, Sterling & Wright, New York, N. Y. 


Memorandum ments to be produced will be limited to 
those relating to the five patents described 
in Paragraph XIII of the complaint and 
which are the subject of the agreements 
made with a number of defendants. The 
plaintiffs’ claim is predicated upon an al- 


leged breach of those contracts for the 


[Contracts Breached—Conspiracy to 
Monopolize Alleged| 


WEINFELD, District Judge [In full text ex- 
cept for onussions indicated by asterisks]: The 
plaintiffs’ motion pursuant to Rule 45 (b) 
of the Federal Rules of Civil Procedure to 


modify the subpoenae duces tecum is disposed 
of as follows: 


ITEM 1. 


Admittedly the demand which calls for 
“All correspondence, memoranda, inter- 
office communications, applications, records 
of interference documents or other writings” 
is broadly worded, but it is limited to those 
“relating to applications . concerning 
patents on cash registers, or other 
calculating or registering machines and im- 
provements” owned by the plaintiffs from 
April lst, 1935 to March 19th, 1952, and as 
so phrased defines the documents with suf- 
ficient particularity. However, the docu- 
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manufacture and sale of cash registers 
under said patents and illegal conduct of 
the defendants to obstruct their produc- 
tion and sale in furtherance of a monopoly, 
attempt to monopolize and conspiracy to 
monopolize and restrain trade. The period 
of the demand for the documents from 
1935 to March 19th, 1952 appears proper. 
While it may be true that the corporate 
plaintiff did not come into existence until 
January lst, 1945, and that none of the 
individual plaintiffs visited this country prior 
to January 1940, the agreements upon which 
plaintiffs’ claim is founded rest in part on 
letters patent filed on April 18th, 1935. Mo- 
tion granted only to the extent indicated. 


Copyright 1952, Commerce Clearing House, Inc. 
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[The Complaint] 
ITEM 2. 


The complaint alleges that on August 6th, 
1947, the plaintiffs entered into the five sep- 
arate agreements with the defendants Rock- 
well Manufacturing Company and Ohmer 
Corporation, induced by representations 
previously made by said defendants that 
they were in active competition with the 
defendant, The National Cash Register 
Company; that thereafter the agreements 
were breached as part of a conspiracy by 
all the defendants, including National, to 
monopolize and restrain trade and com- 
merce in the manufacture, shipment and 
sale of cash registers. It is charged that 
National, although not a party to the con- 
tracts, induced these breaches. Therefore, 
this item which is directed to all corre- 
spondence, memoranda, contracts and docu- 
ments relating to any agreements between 
plaintiffs and Rockwell Manufacturing Com- 
pany and Ohmer Corporation, including 
documents as to the negotiations, perform- 
ance or breach of said agreements, is proper 
since it is relevant to the subject matter 
of the action. However, the period specified 
is from April Ist, 1935 to date, whereas 
the complaint merely alleges that the nego- 
tiations began, and the representations were 
made, prior to August 6th, 1947. This item 
is, therefore, modified to include only such 
documents as came into existence from 
the date of inception of the negotiations 
leading to the agreements which were ex- 
ecuted on August 6th, 1947. To avoid con- 
troversy as the examination proceeds, the 
plaintiffs will be required to submit an affh- 
davit of the date they claim they had in- 
itial negotiation with the defendants other 
than The National Cash Register Company, 
or they may stipulate as to a date as sug- 
gested in the opposing affidavit, and the 
order to be entered hereon may set forth 
such date as the beginning period for the 
items in question. 

bor 


[Seek Correspondence Had With Department 
of Justice] 


ITEM 18. 


Plaintiffs offer no objection to the pro- 
duction of all documents and correspond- 
ence with the Office of the Alien Property 
Custodian from April 1st, 1935 to date, per- 
taining to patents or applications for let- 


Cited 1952 Trade Cases 
Demeulenaere v. Rockwell Manufacturing Co. 


67,783 


ters patent relating to the manufacture 
of cash registers. They oppose a substan- 
tially similar request for all correspondence 
with the Department of Justice relating in 
any way to the manufacture or sale of cash 
registers for the period from August 6th, 
1947 to date. To the extent that these relate 
to functions performed by the Department 
of Justice as successor in title to the Alien 
Property Custodian, the motion is denied. 
However, with respect to correspondence 
and documents pertaining thereto had with 
the Department of Justice as to violations 
of the decree entered in 1916 in the anti- 
trust prosecution against the defendant, The 
National Cash Register Company, the mo- 
tion to modify is granted. It is not clear 
how these documents or the material desig- 
nated in the request will serve to narrow 
the issues or provide leads to relevant evi- 
dence. Information relating to possible 
governmental action is not within the scope 
of this civil suit. 


[Motions Without Prejudice To Either Party] 


The broad nature of the charges set up 
in the complaint necessarily permit broad 
scope in the examination of the plaintiffs 
and the production of extensive and volu- 
minous records and decuments in connection 
therewith. The Court is not in a position 
at this time, in the absence of a detailed 
description of specific documents, to pass 
upon the contentions made by plaintiffs as 
to alleged privileged documents and secret 
processes, developments or research. Ac- 
cordingly, the disposition of the present 
motion is without prejudice to the right 
of the plaintiffs as the examination pro- 
ceeds to apply for such relief as they 
may claim to be entitled under Rule 30 of 
the Federal Rules of Civil Procedure and, 
likewise, without prejudice to the right of 
the defendants to proceed under other per- 
tinent rules of the deposition-discovery pro- 
cedure upon a showing of good cause as 
required by such rules. 


[Request For Payment of Costs Denied] 


The request for payment of plaintiffs’ 
costs is denied. Having commenced this 
litigation, they must expect to bear the 
costs incidental to the examinations unless 
cause to the contrary is shown, and no facts 
have been presented to warrant the imposi- 
tion of costs upon the defendants. 


Settle order on notice. 
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U.S. v. W. T. Grant Co. 

[] 67,330] United States of America v. W. T. Grant Company, S. H. Kress & 
Company, and John M. Hancock. Civ. 73-296. 


United States of America v. Sears, Roebuck and Company, Bond Stores, Incorporated, 
and John M, Hancock. Civ. 73-297. 


United States of America v. The Kroger Company, Jewell Tea Company, Inc., and 
John M. Hancock. Civ. 73-298. 


In the United States District Court for the Southern District of New York. Civil 
Nos. 73-296, 73-297, and 73-298. Dated August 11, 1952. 


Case Nos. 1118, 1119, and 1120 in the Antitrust Division of the Department of Justice. 


Clayton Antitrust Act 


Interlocking Directorships—Defense of Mootness—Motion to Dismiss.—Three Gov- 
ernment civil antitrust complaints charging allegedly competing retail corporations with 
interlocking directorships in violation of Section 8 of the Clayton Antitrust Act are dis- 
missed. The defendant director, shortly after the filing of the complaints, resigned his 
directorships in several of the corporations and therefore the controversy in each case 
is moot. The Government’s contentions, that it is nevertheless entitled to a decree that 
the defendants have violated Section 8, to an injunction against the defendants violating 
the Act in the future anytime, anywhere, and to a direction that the defendant director 
resign from all the competing corporations, were held without merit. The defense that the 
cases are moot is not to be rejected when it appears that there is no reasonable expecta- 
tion that the wrong will be repeated. The suit is not a continued controversy merely 
because a decree of past violation is sought. 


See the Clayton Act annotations, Vol. 1, J 2028.13. 
For the plaintiff: Melville C. Williams, Special Assistant to Attorney General, New 


Worl Noe Ye 


For the defendants: Duer, Strong & Whitehead, Eugene M. Foley, and Sullivan & 


Cromwell, all of New York, N. Y. 


Memorandum 
[Defense That Each Case Is Moot Alleged\ 


Concer, District Judge [Jn full text]: 
These are motions by the defendants to dis- 
miss the complaints upon various grounds 
only one of which I feel it necessary to con- 
sider. That ground is that the controversy 
in each case is moot. 


[Motion Treated As Summary Judgment] 


Since this defect, so-called, does not ap- 
pear on the face of the complaints, the de- 
fendants have had to disclose it by affidavit. 
In this light it is incumbent on the Court 
to treat it as one for summary judgment. 
See Rule 12°\(b) FP) Rv P: 


The facts in each case are essentially the 
same save for the parties. 


[Applicable Section] 


Section 8 of the Clayton Act in pertinent 
part provides: 


“ce 


no person at the time shall be 
a director in any two or more corpora- 
tions, any one of which has capital, sur- 
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plus, and undivided profits aggregating 
more than $1,000,000, engaged in whole 
or in part in commerce, if such 
corporations are or shall have been there- 
tofore, by virtue of their business and 
location of operation, competitors, so that 
the elimination of competition by agree- 
ment between them would constitute a 
violation of any of the provisions of the 
antitrust laws 22H SUS Cres alo} 


[Director Resigns| 


Shortly after the filing of the complaints, 
and prior to March 15, 1952, Hancock failed 
to stand for reelection as a director of The 
Kroger Company and resigned his director- 
ships in S. H. Kress & Company and Bond 
Stores, Inc. He, therefore, is no longer 
a director in competing conipanies. 


In this setting the defendants say the 
controversies are moot and ask dismissal. 
The plaintiff resists, principally, I assume, 
because the Government would like to have 
some law on the subject of which there is 
a sparsity. 

Hancock has known of the Government’s 
objections for the last five years or so and 
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he has been discussing it from time to time 
with the Government. But there is no 
showing of direct knowledge on the part of 
the corporations. 


Despite the fact that Hancock’s removal 
from these directorships has apparently 
remedied all the grievances the Govern- 
ment had, counsel insists that it is entitled 
to a decree that the defendants have vio- 
lated Section 8; to an injunction against the 
defendants violating the Act in the future 
anytime, anywhere; and to a direction, if 
the Court sees fit, that Hancock resign 
from all the competing corporations. 


[When Defense of Mootness Proper] 


All the parties have cited many cases 
wherein injunctions were sought on the 
question of mootness. The Government 
stresses United States v. Trans-Missouri 
Freight Association, 166 U. S. 290. There, 
however, the Supreme Court rejected the 
defense of mootness when it appeared high- 
ly probable and evident that violations 
would be resumed in the future. The de- 
fendants cite among others, United States v. 
Aluminum Co. of America [1944-1945 TRaApE 
Cases { 57,342], 148 F. (2d) 416, (C. A. 
2, 1945), wherein Judge Learned Hand 
stated at page 448: 


a“ 


. . . The mere cessation of an unlaw- 
ful activity before suit does not deprive 
the court of jurisdiction to provide against 
its resumption; a ‘case of controversy’ may 
remain to be disposed of. There are plentiful 
authorities so holding. [Cases cited] To 
disarm the court it must appear that 
there is no reasonable expectation that 
the wrong will be repeated.” 


Cited 1952 Trade Cases 
Tepler v. Frick 
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See also Bus Employees v. Wisconsin 


Board, 340 U.S. 416. 


That statement of Judge Learned Hand 
expresses the rule as the cases treat it. 


I do not think there is the slightest 
threat that the defendants will attempt any 
future activity in violation of Section 8 (if 
they have violated it already), and I am in- 
clined to follow Judge Jones in U. S. vw. 
Mather, et al., (N. D., Ohio) who dismissed 
a similar suit as moot on December 2, 
1935 for the same reasons urged here. 
There was no written opinion by the Judge 
but his remarks are quoted in the Govern- 
ment’s motion (dated February 11, 1936) to 
dismiss without prejudice after the prior 
dismissal. There appears to be no other 
precedent. 


The suit is not a continued controversy 
merely because a decree of past violation 
is sought. See Standard Oil Co. v. United 
States, 283 U. S. 163; Walling v. Lacy, 51 F. 
Supp. 1002 (D. C. Colo., 1943). 


In conclusion, I fail to see what right the 
plaintiff has to a direction that Hancock 
resign from all the companies. 


[Motions Granted] 


I, therefore, believe the suit should be 
dismissed. Since the motion takes the form 
of summary judgment, it is not possible to 
resolve it by Judge Jones’ method of dis- 
missal without prejudice. However, this 
decision would not be a bar to a new suit 
in case possible violations arise in the 
future. 


Motions granted. 
Settle orders. 


[67,331] Boyd Frank Tepler v. Ford C. Frick, individually and as Commissioner 


of Baseball, et al. 


In the United States District Court for the Southern District of New York. Civil 


Action 67-349. Filed August 28, 1952. 


Clayton Antitrust Act and Sherman Antitrust Act 


Practice and Procedure—Necessary Allegations of Damage—Motion to Dismiss.—A 
baseball player’s complaint which alleges a monopoly on the part of organized professional 
baseball and attempts to bring under the antitrust laws what is essentially an action for 
personal injury to the player sustained while he was employed as a player is dismissed 
where the player failed to allege damage to himself resulting proximately from the acts 
of the defendant which constitute a violation of the antitrust laws. 


See the Sherman Act annotations, Vol. 1, f 1640.121; Clayton Act annotations, Vol. 1, 
q 2024.19. 
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9-11-52 


For the plaintiff: Frederic A. Johnson, William M. Kunstler, and Michael J. Kunstler, 


New York, N. Y. 


For the defendants: Shearman, Sterling and Wright, New York, N. Y. 


Memorandum 
[Monopoly Alleged| 


EpELSTEIN, District Judge [Ju full text]: 
The amended complaint alleges at length 
a monopoly on the part of organized pro- 
fessional baseball, and attempts to bring 
under the antitrust laws what is essentially 
an action for personal injury to the plaintiff 
sustained while he was employed as a player. 
In so far as I have been able to analyze 
the involved complaint, the first cause of 
action set forth must be, if anything, a 
common law tort action based on negli- 
gence, and since the injury is alleged to have 
occurred in 1944, the statute of limitations 
has run. The remaining four causes of 
action are for treble damages under the 
Sherman and Clayton Acts. While there 


is a detailed description of a monopolistic 
system which, it is said, reduces a baseball 
player to a status of peonage, the closest 
scrutiny of the complaint does not disclose 
what acts these defendants performed in 
violation of the antitrust laws to the injury 
of the plaintiff. Actually, what seems 
to be alleged is that the defendants are 
part of a monopoly and that they took ac- 
tion to the injury of the plaintiff. However, 
I do not find the necessary allegations of 
damage to the plaintiff resulting proximately 
from the acts of the defendant which con- 
stitute violation of the antitrust laws. 


[Motion to Dismiss Granted] 


A consideration of other issues raised 
being unnecessary, the motions to dismiss 
as to all defendants will be granted. 


[ 67,332] Opotow Dental Manufacturing Corp. v. Correctograph Corp., Marcus 
Margaretten, Harold Singer, and Lawrence Hansen. 


In the United States District Court for the Southern District of New York. 


Action 58-157. Filed August 28, 1952. 


Civil 


Clayton Antitrust Act and Sherman Antitrust Act 


Practice and Procedure—Jurisdiction Over Antitrust Counterclaim in Patent Infringe- 
ment Suit—Motion to Dismiss.—A counterclaim, in a patent infringement suit, requesting 
a declaration that a contract is in violation of the Clayton Antitrust Act and Sherman 
Antitrust Act is dismissed where jurisdiction to entertain the counterclaim was not 
established. Neither specific overt acts in violation of the antitrust laws nor any specific 
injury to the defendant’s property were pleaded. 


See the Sherman Act annotations, Vol. 1, § 1660.315; Clayton Act annotations, Vol. l, 
J 2024. 


For the plaintiff: S. Stephen Baker, New York, N. Y. 

For the defendants: Harry Price, New York, N. Y. 

having been withdrawn as to the “counter- 
claim, cross complaint and third party com- 


plaint” and a second counterclaim), on the 
ground of the lack of jurisdiction. The 


Memorandum 
[Motion to Dismiss Antitrust Counterclaim] 


EDELSTEIN, District Judge [In full text 


except for onussions indicated by asterisks] : 
This [is] an action to dismiss a counterclaim 
in a suit for patent infringement (the motion 


counterclaim requests a declaration that a 
certain contract has no bearing on the ac- 
tivities of the defendants complained of in 
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this suit, and further that the contract is in| nor any specific injury to the defendant’s 
violation of the Clayton and Sherman Acts. property. Merrimac Hat Corp. v. Crown 
Overall Mfg. Co. (D. C. S. D. N. Y.) [1950- 

[Jurisdiction Not Established] 1951 Trape Cases { 62,689], 85 U. S. P. Q. 


estes J 3 SOO Rae 
Jurisdiction to entertain the counterclaim 


on the latter ground is not established be- [Motion Granted] 
cause there are pleaded neither specific Accordingly, the motion to dismiss the 
overt acts in violation of the antitrust laws third counterclaim will be granted. 


[| 67,333] Homewood Theatre, Inc., and S. G. Lebedoff v. Loew’s Incorporated, 
Minnesota Amusement Company, Paramount Pictures, Inc., RKO Radio Pictures, Inc., 
Twentieth Century-Fox Film Corporation, Universal Film Exchanges, Inc., and Warner 
Bros. Pictures Distributing Corporation. 


In the United States District Court for the District of Minnesota, Fourth Division. 
No. 2698 Civil. Dated September 2, 1952.* 


Clayton Antitrust Act and Sherman Antitrust Act 


Conspiracy To Establish Uniform Runs and Clearances—Imposition of Unreasonable 
Clearances—Favored Theatre—Evidence.—Motion picture distributors and a motion pic- 
ture exhibiting company, a wholly-owned subsidiary of one of the distributors, were found 
to have combined and conspired to establish, and to have established, a uniform system of 
runs and clearances in the licensing of motion picture films to theatres in a city and to 
have maintained an unreasonable clearance over a local motion picture exhibitor in favor 
of another exhibitor in violation of the Sherman Antitrust Act. The evidence, in part, 
indicated that: There was no past showing in the grossing potentialities of the favored 
exhibitor which would justify an assumption that it was entitled to a first run from the 
viewpoint of the amount of revenue which thereby would be available for the distributors. 
The gravamen of a prior suit instituted by the favored exhibitor against the distributors 
was the alleged discrimination by the distributors in favor of distributor-owned theatres to 
the detriment of the favored theatre, and upon receiving the first run for the favored 
exhibitor, the favored exhibitor dismissed its suit. The plaintiff exhibitor complained to the 
various distributors with reference to the runs of its theatre and the plaintiff exhibitor 
attempted to enter into separate negotiations with the various distributors for a better run, 
but without any success. The favored exhibitor, with a few exceptions, always was accorded 
by the distributors a prior run over the plaintiff’s theatre at the same admission price, and 
if the plaintiff exhibitor lowered its price to meet the favored theatre’s competition, the 
schedule of runs and clearances followed by the distributors relegated the plaintiff’s 
theatre to a still later run. The only independent theatre in the city which received a cer- 
tain run from any of the distributors was the favored theatre. The only other theatres 
which received that run between certain years were certain theatres of the wholly-owned 
subsidiary of one of the distributors. The wholly-owned subsidiary mimeographed the 
agreed schedule of runs and clearances for the convenience of the distributors and aided 
the distributors in maintaining the plan of runs and clearances. Whenever a theatre exhibi- 
tor lowered his admission price, that generally, without more, it relegated him to a later 
run in the schedule of runs and clearances followed by the distributors, and this remained 
true throughout, although his appointments and facilities remained constant. The system 
of runs and clearances generally conforms to that described in the opinion of the Supreme 
Court in United States v. Paramount Pictures, Inc., 334 U.S. 131. 


See the Sherman Act annotations, Vol. 1, {| 1220.273, 1220.431. 


Practice and Procedure—Evidence of Unlawful Conspiracy—Prior Judgment Against 
Same Defendants—Admissibility Where Consent Decree Entered.—Final decrees entered 
against the defendants in a prior Government suit are admissible as prima facie evidence 
against the same defendants in a subsequent private action for treble damages where it is 
found that the acts condemned in the Government cases had their counterpart on a local 


* Appeal dismissed, September 10, 1953, Court of Appeals for the Eighth Circuit. 
Trade Regulation Reports { 67,333 
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level, although it was urged by certain of the defendants that the decrees as to them are 
consent decrees and therefore inadmissible. Where the decrees were entered after the 
taking of testimony and the consent decrees provided that the entry of the decrees shail 
not be construed as being an adjudication of any issues in so far as they relate to matters so 
open, they are admissible against such defendants. 


-e the Sherman Act annotations, Vol. 1, § 1510.45; Clayton Act annotations, Vol. 1, 


Practice and Procedure—Evidence of Unlawful Conspiracy—Prior Judgment Against 
Same Defendants—Objections of Defendant Not a Party to Prior Judgment.—One oi the 
defendants in a treble damage action cannot object to the admission of prior Government 
antitrust decrees against the other defendants, which were parties in the Government pro- 
ceeding, when the defendant is a beneficiary and a part of the local conspiracy alleged in 
the treble damage action, which is a part of the national conspiracy charged in the prior 
Government action, because it having knowingly joined the local conspiracy, all acts of the 
conspirators in furtherance of the conspiracy necessarily are admissible as to it. 


See the Sherman Act annotations, Vol. 1, § 1220.431; Clayton Act annotations, Vol. 1, 
J 2025.12. 


Practice and Procedure—Tolling of Statute of Limitations—Moot Question in View 
of Damage Limitations—AIthough the applicable statute of limitations was tolled and 
therefore the statute offered no defense to any of the defendants in a treble damage action, 
the question was considered moot in view of the limitation on damages. 


See the Sherman Act annotations, § 1640.435; Clayton Act annotations, Vol. 1, § 2025.12. 


Practice and Procedure—Determination of Damages—Motion Picture Conspiracy To 
Maintain an Unreasonable Clearance—Comparison of Net Gross Receipts After Payment 
of Film Rental.—In determining the damages sustained by a motion picture exhibitor 
which was the object of an unlawful conspiracy on the part of motion picture distributors 
to maintain an unreasonable clearance over the exhibitor’s theatre in favor of another 
theatre, the net gross receipts of the plaintiff's theatre after the payment of film rental were 
compared with the net gross receipts of the favored theatre after the payment of film rental. 
The actual difference in such receipts each year which results in a loss to the plaintiff's 
theatre were totalled to give the amount of the damages. Years in which no loss resulted 
to the plaintiff’s theatre were not offset against its losses. Under the circumstances, the 
above method of computing damages was fair and reasonable to both parties, and while the 
amount of damages was at best an approximation, it was the most reasonable approximation 
which the evidence, fairly considered, sustains. 


See the Sherman Act annotations, Vol. 1, § 1640.351; Clayton Act annotations, Vol. 1, 
J 2024.49. 


Injunctive Relief—Local Conspiracy—Prior Injunction Against National Conspiracy.— 
The granting of an injunction rests primarily in the sound discretion of the court in view 
of the particular existing situation. Where a national conspiracy found to exist in a prior 
Government antitrust case is now restrained by a decree and no good reason appears in 
the light of the record in the present treble damage proceeding concerning a local con- 


spiracy of the same nature which suggests the need of invoking equitable interference of 
this court, injunctive relief is denied. 


See the Clayton Act annotations, Vol. 1, § 2036. 


For the plaintiffs: Lee Loevinger, Louise A. Herou, and Larson, Loevinger, Lindquist, 
Freeman and Fraser, Minneapolis, Minn. 


For the defendants: Joseph W. Finley, Mandt Torrison, and Ronald S. Hazel, St. Paul, 
Minn. (Bundlie, Kelley, Finley and Maun, St. Paul, Minn., of counsel), for Minnesota 
Amusement Company and Paramount Pictures, Inc.; David Shearer, Minneapolis, Minn. 


(Shearer, Byard, Trogner and Peters, Minneapolis, Minn., of counsel), for the remaining 
defendants. 
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Memorandum Decision 


[Unlawful Conspiracy Alleged in Treble 
Damage Suit] 


Norppyve, Chief Judge [Jn full text]: Plain- 
tiffs bring this action to recover damages 
under the Sherman and Clayton Acts. They 
allege that these defendants have been en- 
gaged in a conspiracy on a national and 
local level to fix and control runs, clear- 
ances, and other terms upon which motion 
Pictures are licensed to the exhibitors. 
Plaintiffs, during the period involved herein, 
operated the Homewood Theatre in North 
Minneapolis, and they contend that the im- 
pact of the conspiracy has caused them 
damages in the sum of $165,000.00. 


[The Parttes] 


The defendant Loew’s, Inc., is commonly 
referred to as MGM. The Minnesota Amuse- 
ment Company, sometimes referred to as 
M. A. C., from September 19, 1932, until 
the beginning of 1950, was a wholly-owned 
subsidiary of Paramount. The Minnesota 
Amusement Company was the largest thea- 
tre exhibitor in Minnesota and operated 
both downtown and suburban theatres in 
Minneapolis. Its predecessor was the Publix 
Northwest Theatre Corporation, sometimes 
called Publix Northwest, also a wholly- 
owned subsidiary of Paramount. The terms 
“Publix” and “Paramount Theatre” in the 
various exhibits refer to the theatres of the 
Minnesota Amusement Coripany or its pre- 
decessor. Paramount Pictures, Inc., is gen- 
erally referred to as Paramount; RKO 
Radio Pictures, Inc., is known as RKO; 
Twentieth Century-Fox Film Corporation as 
Fox; Universal Film Exchanges, Inc., as 
Universal; Warner Bros. Pictures distrib- 
uting Corporation as Warner Bros., First 
National, Vitaphone, and Vitagraph. Each 
distributor has a branch exchange in Minne- 
apolis with a resident manager. All motion 
picture licenses are submitted to the New 
York offices of the distributors for approval. 

The Homewood Theatre is one of several 
suburban theatres in North Minneapolis. It 
has approximately 940 seats. During the 
times herein mentioned, it was, according to 
the evidence, superior to any theatre on the 
north side in appearance, appointments, 
facilities, and furnishings. It was operated 
by S. L. Lebedoff prior to 1928. From 1928 
to 1930, it was operated by the American 
Amusement Company. In 1930, S. L. 
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Lebedoff took over the operation of the 
theatre and since that time it has been 
operated by S. L. Lebedoff, Martin Lebedoff, 
his son, and the Homewood Theatre, Inc., 
a corporation, the latter being a corporation 
owned by the Lebedoffs. Immediately after 
1930, the Homewood, when being operated 
by the Lebedoffs, ran on a 42, 49, and 56 
day availability, with admission prices rang- 
ing from 20 to 30 cents. Generally, it may 
be stated that at that time Homewood was 
accorded by the distributors either the first 
run on the north side or equal availability 
with the other north side theatres charging 
the same admission price. The Paradise 
Theatre was Homewood’s nearest competi- 
tor and was within walking distance. 


[No Uniformity of Clearances in 1930] 


At or about 1930, there was apparently no 
uniformity among the distributors of motion 
pictures in granting of clearance to first run 
theatres over subsequent run theatres in 
Minneapolis. As one of the branch managers 
of one of the defendant distributors ex- 
pressed it, 


“Well, conditions were more or less 
chaotic. There wasn’t any order in the 
playing position of any theatre.... Well, 
one theatre would buy product for a cer- 
tain place—a certain price and perhaps 
play 14 days after downtown. Some other 
important theatre would buy product and 
pay a much higher price and maybe play 
it six weeks after downtown. Then some 
other theatre would buy and pay a good 
price and play four weeks after down- 
town.” (Record, p. 2924). 


[Agree Upon Zonimg Plan for City] 


This system apparently caused dissatisfac- 
tion among the distributors as well as the 
exhibitors, and steps were taken to remedy 
the situation. There was in existence at this 
time in Minneapolis, and had been for some 
years, the Minneapolis Film Board of Trade. 
This organization was composed of the 
branch managers of each of the distributors 
located in Minneapolis. Their membership 
was obligatory, and the organization, with 
a paid secretary, was maintained by the na- 
tional organization of motion picture pro- 
ducers in New York. 

At or about this time, Publix Northwest 
Theatres, a Paramount subsidiary, made a 
proposal to the Minneapolis Film Board of 
Trade for the consideration of a zoning plan 
in order to work out some feasible system 
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of runs and clearances. At the instance of 
Mr. Workman, branch manager of Loew’s, 
and president of the Film Board of Trade, 
a meeting was called which was attended 
by the representatives of Paramount Publix 
theatres, the members of the Film Board of 
Trade, and the representatives of certain 
independent exhibitors. It appears that, as 
an outgrowth of this meeting, a zoning plan 
for the City of Minneapolis was agreed upon 
“in principle’ (Record, p. 2975) as between 
the several distributors and the so-called 
circuit theatres operated by the Publix 
Northwest Theatres Corporation. The in- 
dependent theatres’ representatives, how- 
ever, did not agree to the proposed plan, 
and while it does not appear from the evi- 
dence that any formal arrangement or 
agreement as to zoning, runs and clearances 
was adopted by the Film Board of Trade 
and Publix Northwest Theatres, the evi- 
dence is very persuasive, if not conclusive, 
that the agreement “in principle’ among the 
distributors and Publix Northwest shortly 
thereafter evolved into a uniform plan or 
system for clearances with Publix North- 
west, and later its successor, Minnesota 
Amusement Company, with the city being 
divided into seven zones. In September, 
1932, the Minnesota Amusement Company 
was incorporated and apparently carried on 
from that date the motion picture exhibition 
of Paramount in the Minnesota territory. 


[Uniformity of Runs and Clearances 
After 1930] 


That after 1930 there was substantial uni- 
formity among all the defendant distributors 
in following a patterned plan and system 
of runs and clearances and availabilities 
in Minneapolis seems uncontradicted. Pri- 
marily, it was bottomed upon the admission 
price charged by the particular theatre, with 
the theatres affiliated with the major dis- 
tributors usually being accorded the first 
run and certain Minnesota Amusement Com- 
pany suburban theatres being granted an 
availability of 7 days earlier than independ- 
ent houses charging the same price. 


[Independent Sues Film Board of Trade 
and Distributors| 


At or about the time the distributors be- 
gan to follow their schedule of runs and 
clearances in Minneapolis, and in September, 
1932, the Peoples Theatre Company filed its 
bill in equity against the Minneapolis Film 
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Board of Trade and certain major distrib- 
utors, including the defendant distributors 
herein, or their predecessors. In that suit, 
plaintiff charged that the defendants were 
engaged in a conspiracy in undue and un- 
reasonable restraint of trade in violation of 
the Sherman Antitrust Act, and, among 
other things, charged that the defendants 
conspired to grant Publix Northwest Thea- 
tre Corporation a monopoly of the business 
in exhibiting pictures to the public in the 
so-called Film Board territory by 


“(a) Granting to said Northwest Com- 
pany special preferences and privileges 
in the selection, leasing and exhibition of 
motion pictures not accorded to other 
theatre owners and operators; 


“(b) Denying to theatre owners and 
operators other than said Northwest Com- 
pany the right to select, lease and exhibit 
motion pictures upon terms and conditions 
which will enable them to compete with 
the theatres of said Northwest Company 
or to retain the patronage to which they 
are accustomed and which they must have 
to remain in business; 


“(c) Refusing to furnish to such other 
theatre owners and operators motion pic- 
tures until such time has elapsed after 
the showing of such pictures in the houses 
controlled by said Northwest Company 
that the pictures have largely lost their 
novelty and freshness and consequently 
their attractiveness to the public; 

“(d) Regulating the playing time of 
such other theatres after the pictures have 
been shown in the theatres of said North- 
west Company according to the admission 
prices charged by said other theatres, thus 
protecting the theatres of the Northwest 
Company against all price competition 
and effecting a general increase in admis- 
sion prices in said Minneapolis Film 
Board Territory.” 


The Peoples Theatre Company operated 
the Paradise Theatre in North Minneapolis, 
and the gravamen of its complaint was: 


“As a result of said combination and 
conspiracy, and of the acts and things 
done in pursuance thereof, petitioner has 
been put so far behind the theatres of the 
Northwest Company in playing time, and 
has been so interfered with and harrassed 
in the conduct of its business, and has 
been subjected to such unreasonable and 
oppressive discriminations and disadvan- 
tages in obtaining an adequate supply of 
suitable motion pictures, that it has suf- 
fered losses and injury in its busi- 
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Issue was joined in that proceeding and 
notice of trial was served on February 27, 
1933. It appears that one W. A. Steffes was 
a leading figure in the independent thea- 
tres’ organization at that time. He was the 
operator of the Paradise Theatre and presi- 
dent of the Peoples Theatre Company. 
Early in 1933, while the Peoples Theatre 
suit was pending, Paradise was playing on 
a 15 cent admission and had one of the later 
runs in North Minneapolis. 


[Subsequent Acts of the Distributors] 


During this period when the Peoples 
Theatre suit was pending, and on November 
13, 1933, Paramount granted Paradise the 
first run on the north side provided that the 
admission price was 25 cents for adults. 
(Plaintiffs’ Exhibit 252). There is evidence 
in a memorandum executed by a local Para- 
mount branch manager (Plaintiffs’ Exhibit 
254) under the same date as this license was 
granted, to wit, November 13, 1933, which 
was directed to the head office of Para- 
mount, with reference to the acceleration of 
Paradise’s playing position on the north 
side, to the effect that “We feel it is good 
business . . . to move him [Steffes] up to 
a higher admission price spot as it will help 
the whole vicinity.” 


On December 8, 1933, Loew’s gave Para- 
dise a 56 day run (Loew’s Exhibit 11). In 
March of 1934 it appears that one Benjamin 
Berger went into partnership with Steffes 
in the operation of the Paradise Theatre, 
and on or about March 11, 1934, the North 
Amusement Company, primarily consist- 
ing of Steffes and Berger, took over the 
operation of the Paradise, and the Peoples 
Theatre Company apparently transferred its 
interest in Paradise to that corporation at 
or about that time. Berger was called as a 
witness for the plaintiffs in this trial, and in 
explaining the obtaining of a preferred run 
for Paradise from Loew’s, Warners and 
Paramount, he testified, “I offered a pos- 
sible lawsuit for discrimination, discriminat- 
ing my theatre since I requested a run of 
the same type that has been established in 
the community by the circuit operating 
theatres.” (Record, p. 900). 


On or about July 31, 1934, Warner Bros. 
granted Paradise the first 20 cent run on 
the north side. (Warners’ Exhibit 37). On 
September 18, 1934, Loew’s granted Para- 
dise the first run in North Minneapolis, with 
clearance over Homewood. (Loew’s Exhibit 
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11). In January, 1935, Paramount executed 
a contract granting Paradise first run on the 
north side with the provision that the run 
should continue as long as its admission 
price was greater than, or equal to, the 
other competitive houses in that district. 
(Plaintiffs’ Exhibit 255). 


It would appear that, during the time the 
Paradise Theatre was obtaining a better 
playing position on the north side, Home- 
wood was apprised of the situation because 
on October 18, 1934, it signed an applica- 
tion with a Paramount agent calling for 
Homewood to play pictures ahead of Para- 
dise. (Plaintiffs’ Exhibit 296). However, 
when that contract was forwarded by the 
agent to the home office in New York, it 
was not approved. 


[Suit Dismissed—Stipulations | 


On July 5, 1934, by virtue of a stipulation 
dated June 26, 1934, the Peoples Theatre 
suit was dismissed by the Court as to 
Paramount and Publix Northwest Theatre 
Corporation, and on November 8, 1934, by 
order of court, pursuant to a stipulation of 
November 5, 1934, the action was dismissed 
as to the remaining defendants. 


[Contentions of the Parties| 


Following the dismissal of the Peoples 
Theatre suit, and from 1935 until 1938, 
Paradise, with a few exceptions, was ac- 
corded the first run on the north side by all 
of the defendant distributors during the 
seasons when they licensed pictures to that 
theatre. And from 1938 to 1948, Paradise 
was the only independent theatre in Minne- 
apolis which was accorded a so-called 49 
day circuit run, which run was granted to 
certain of the M. A. C. suburban theatres. 
In receiving this consideration of the first 
run on the north side, however, the film 
rental thereafter paid by the Paradise sub- 
stantially exceeded that paid by Homewood 
and the other north side theatres. The 
Lebedoffs contend that they complained 
bitterly from time to time to various repre- 
sentatives of the defendant distributors dur- 
ing the periods from 1934 to 1948 that “their 
run” on the north side had been taken away 
from them by Paradise. They contend that 
they agreed to equal or exceed the film ren- 
tal paid by Paradise, but it is their position 
that, although they made repeated protests 
and requests in this regard throughout the 
years, they were unable to obtain any satis- 
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faction from any of the distributors. They 
contend that on occasions when they com- 
plained and endeavored to obtain a better 
playing position they were told that they 
could thank their leader, Mr. Steffes, for the 
situation that existed on the north side. And 
at other times they contend that they were 
told that the run granted to Paradise was 
fixed and established by those higher in 
authority, and that nothing could be done 
by the local representatives of the defendant 
distributors to whom they complained. 


The defendant distributors, however, 
deny that the Lebedoffs were complaining 
about their run after 1934. And it is their 
position that a run equal or better than that 
accorded to Paradise would have been 
granted to Homewood if the Lebedoffs had 
been willing to pay the necessary film 
rental. They contend that Homewood had 
no vested right in the first run on the north 
side; that the distributors had concluded 
that Paradise had better box-office grossing 
potentialities, and therefore when Paradise 
in 1934 and thereafter agreed to pay the 
higher film rental and one which justified a 
prior playing position on the north side, 
such priority was accorded to it through 
the individual dealings of each distributor. 
And defendants point out that there was a 
signal lack of uniformity in the dealings of 
the various distributors with Paradise; that 
while Warners, Loew’s, and Paramount in 
1934 granted Paradise the first run on the 
north side, Fox did not sell to Paradise 
until 1943; and that Universal did not sell 
to Paradise until 1941. Moreover, it is 
pointed out that RKO dealings with Para- 
dise were irregular and without any uniform- 
ity. And defendants urge that the apparent 
uniformity with which some of the defend- 
ant distributors followed Loew’s, Warners 
and Paramount with respect to Paradise’s 
run, does not indicate that there was any 
concert of action or any agreement among 
the distributors to accord Paradise the pre- 
ferred run. Rather, it is urged that any 
motion picture exhibitor must have an even 
flow of pictures; that when one or more of 
the distributors grant an exhibitor a certain 
run, other distributors are unable to make 
any contracts which do not accord such ex- 
hibitor the same run. It is pointed out that 
an even flow of pictures is necessary for the 
exhibitor to function successfully. But, in 
this connection, it is without contradiction 
that between 1934 and 1948, Homewood did 
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not obtain a run over Paradise, with possi- 
bly a few exceptions, during any season 
from any defendant distributor when such 
distributor was doing business with Para- 
dise. There was a hiatus in the dealings 
between some of the distributors and Para- 
dise, when the latter for one reason or 
another refused to buy pictures from them. 
Under those circumstances, if Homewood 
was willing to obtain pictures from such 
distributors, they were released clear of 
Paradise. But when in subsequent years 
such distributors resumed business dealings 
with Paradise, it inevitably followed that 
Paradise obtained the preferred run. More- 
over, after 1938, when Paradise procured 
the 49 day run, every defendant distributor 
(except RKO for one or more brief periods) 
accorded Paradise a 49 day playing position 
after the first run when contracting for 
pictures. That run was commonly referred 
to by all distributors as the “circuit run”. 
The only other theatres granted this run 
were the Arion, the Granada, and the 
Rialto, all of which were M. A. C. suburban 
theatres. The runs granted by the distribu- 
tors to these suburban M. A. C. houses 
were generally referred to in the various 
licenses and other booking records of the 
defendant distributors kept in connection 
therewith as “Publix break” or “usual Pub- 
lix protection plan” or “usual” or “regular”, 
all to indicate the uniform plan of clearance 
established as between the distributors and 
the Minnesota Amusement Company. On 
some of the earlier licenses granted to 
M. A. C. theatres, the preferred runs granted 
to them were noted as “ours” on the pre- 
pared schedule of runs and clearances, 
while the later runs to independent theatres 
were designated as “others”. The pattern 
of runs and clearances was not always fol- 
lowed with literal regularity, but the ar- 
rangement and scheme for runs and clearances 
which continued from 1933 to 1948 was 
substantially followed. There may have 
been some flexibility in certain instances 
where special clearances were granted with 
the consent of the circuit theatres. But 
with a few exceptions it was inflexible so 
far as the preference granted to the M. A. 
C. theatres and Paradise was concerned. 
There are isolated records which have en- 
tries which may seem to reflect the same 
availability for both Paradise and Home- 
wood; in actuality, however, Homewood 
was required to run at least 7 days after 
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Paradise if both theatres were charging 
the same admission price. 

As indicative of the recognition by the 
defendant distributors that Paradise was 
being granted a circuit run, reference may 
be made to the RKO cut-off cards from 
1942 to 1948, the cut-off cards being a book- 
ing record, which among other things were 
used to indicate the runs accorded to any 
particular theatre. On these cards the avail- 
ability of Paradise was noted as being a 
“Publix break”. (Plaintiffs’ Exhibits 349 
to 354, incl.). 

Plaintiffs’ position is that they lost the 
opportunity to compete with Paradise for 
a first run on the north side as the direct 
result of the conspiracy between the dis- 
tributors and the M. A. C. to establish a 
uniform system of runs, clearances, and 
availabilities in Minneapolis based primari- 
ly upon the admission price, with certain 
preferences in runs and clearances to the 
M. A. C, theatres. And they contend that 
the defendants’ plan and system in this 
regard being under attack by Steffes in the 
Peoples Theatre suit and by Berger, who 
bought into the Paradise operations—both 
Steffes and Berger being leaders in the so- 
called independant theatres’ association— 
caused the defendants to capitulate to the 
demands of Steffes and Berger and to 
modify their system of runs and clearances 
accordingly, with a preference to Paradise, 
in an attempt to maintain their conspira- 
torial system from legal attack. In other 
words, plaintiffs contend that the preferred 
playing position of Paradise was the price 
paid for the dismissal of the Peoples Theatre 
suit. Defendants, on the other hand, con- 
tend that the change as to the playing 
positions of Homewood and Paradise was 
merely the result of the exercise of good 
business judgment on the part of the in- 
dividual defendant distributors which from 
time to time licensed pictures to Paradise 
and which accorded to that theatre a play- 
ing position which the film rentals justified. 
They deny that the dismissal of the Peoples 
Theatre suit had any connection with the 
preferred playing position granted to Para- 
dise, and they point out that, when that 
suit was dismissed, Peoples Theatre Com- 
pany was no longer operating the Paradise 
and therefore could not continue as a party 
plaintiff to a suit in equity brought under 
the antitrust laws. 
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[Nothing Inherently Illegal in Runs and 
Clearances] 


It is recognized by all courts which have 
considered the question that there is nothing 
inherently illegal in the maintenance of 
runs and clearances in license contracts in 
the licensing of motion pictures to theatre 
exhibitors. As the court stated in United 
States v. Paramount [1946-1947 Trape Cases 
J 57,470], 66 F. Supp. 323, 341, 


ce 


. . . Such provisions are no more than 
safeguards against concurrent or subse- 
quent licenses in the same area until the 
exhibitor whose theatre is involved has 
had a chance to exhibit the pictures li- 
censed without invasion by a subsequent 
exhibitor at a lower price. It seems 
nothing more than an adoption of the 
common law rule to restrict subsequent 
exhibitions for a reasonable time within 
a reasonable area. While clearance may 
indirectly affect admission prices, it does 
not fix them and is, we believe, a reason- 
ghle Pesbiains permitted by the Sherman 
Ct: 


And on pages 342-43, 


“.. A distributor will naturally tend to 
grant a subsequent run to and clearance 
over a theatre for which the owner of his 
own volition sets a low admissi8n price, 
for the distributor will be inclined to seek 
out the higher priced theatres first where 
the revenue is likely to be greater and 
consequently in case of licenses on a 
percentage basis where a percentage share 
will be higher. This, however, would 
seem the inevitable result of the competi- 
tion for the distributor’s films from theatres 
which are the larger or better equipped, 
and for which higher admission prices 
may therefore be charged by their opera- 
tors. Such competition the lower priced 
theatres must be prepared to meet, or 
else be content with subsequent runs and 
grants of clearance over them... . 


“In determining whether any clearance 
complained of is unreasonable, the fol- 
lowing factors should be taken into con- 
sideration and accorded the importance 
and weight to which each is entitled, 
regardless of the order in which they are 
listed: 

“(1) The admission prices, as set by 
the exhibitors, of the theatres involved ; 

“(2) The character and location of the 
theatres involved, including size, type of 
entertainment, appointments, transit fa- 
cilities, etc.; 

“(3) The policy of operation of the 
theatres involved, such as the showing of 
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double features, gift nights, giveaways, 
premiums, cut-rate tickets, lotteries, etc.; 

“(4) The rental terms and license fees 
paid by the theatres involved and the 
revenues derived by the distributor-de- 
fendant from such theatres; 

“(5) The extent to which the theatres 
involved compete with each other for 
patronage; 

“(6) The fact that a theatre involved 
is affliated with a defendant-distributor 
or with an independent circuit of theatres 
should be disregarded; and 


“(7) There should be no clearance be- 


tween theatres not in substantial com- 
petition.” 
But in commenting upon these factors 


which should be taken into consideration 
in determining the reasonableness of clear- 
ances, the expediting court made the fol- 
lowing statement, p. 343, 


“The foregoing has been directed to 
the validity of clearance provisions re- 
sulting from separate negotiations between 
individual distributors and exhibitors in 
free and open competition with other dis- 
tributors and exhibitors, and, as_ stated, 
we believe their reasonable use to be 
lawful. It is here claimed by plaintiff, 
however, that the distributor-defendants 
have acted in concert in the formation 
of a uniform system of clearances for the 
theatres to which they license their films 
and that the exhibitor-defendants have 
assisted in creating and have acquiesced 
in this system. ‘This we find to be the 
case and hold to be in violation of the 
Sherman Act.” 


[Observations Sustained by the Evidence | 


An impartial consideration of the record 
here not only amply justifies, but requires, 
a finding that the defendants acted in con- 
cert in the establishment of a uniform sys- 
tem of runs and clearances in the licensing 
of motion pictures to the various motion 
picture houses in the City of Minneapolis, 
and one of the purposes of the establishment 
of uniformity and the acting in concert in 
the formation of a system of runs and clear- 
ances was to grant the local M. A. C. 
theatres a preferred position in runs and 
clearances. Such action presumably was 
prompted by the fact that the M. A. C. was 
the largest circuit exhibitor of motion pic- 
tures in this area and thus the source of a 
large revenue to the distributors. The ad- 
mission price was an important, if not the 
most important, factor in determining the 
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position of any exhibitor in the ladder of 
runs and clearances. Almost without excep- 
tion, if the admission price of any theatre 
was lowered, the particular theatre was 
required to occupy a lower rung on this 
ladder, and this would be true regardless 
of the fact that the theatre in the meantime 
maintained the same appointments, facilities 
and conveniences for its patrons. The eleva- 
tion of the Paradise, a 15 cent admission 
theatre, at least somewhat inferior in ap- 
pointments, facilities, and size to the Home- 
wood, to the first run on the north side was 
not the result of separate negotiations by 
the individual distributors in free and open 
competition with the other theatres on the 
north side, but was a capitulation to the 
demands of two influential independent 
operators who threatened the very system 
which gave birth to Paradise’s preferred 
position. Granted that there are instances 
in the record which may seem to negative 
the finding of any understanding as to an 
inflexible prior run to Paradise, particularly 
when this theatre was not obtaining pictures 
from a particular distributor, these excep- 
tions do not constitute persuasive evidence 
against the overwhelming showing which 
surely and convincingly points to a tacit 
understanding, at least, among the distrib- 
utors as to the system of runs and clear- 
ances which should be followed and Paradise’s 
status in that system. The following ob- 
servations are fully sustained by the evidence: 


1. There was no past showing in the 
grossing potentialities of Paradise, a 15 
cent admission theatre, prior to 1934, which 
would justify an assumption that it was 
entitled to a first run on the north side 
from the viewpoint of the amount of reve- 
nue which thereby would be available for 
the distributors. The gross earnings of 
Homewood in 1934 amounted to $34,101.32, 
while the gross earnings of Paradise for 
that year totaled $26,760.05. 


Z. The gravamen of the suit instituted by 
Steffes against the distributors in the name 
of the Peoples Theatre Company was the 
alleged discrimination by the defendant dis- 
tributors in favor of the Publix Theatres 
to the detriment of the Paradise Theatre, 
and upon receiving the first run for Paradise 
on the north side and placing the Paradise 
on a par with the preferences granted cer- 
tain circuit theatres, the Steffes suit was 
dismissed. The fact that Peoples Theatre 
Company apparently assigned its interest 
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in Paradise to North Amusement Co. before 
or about the time of the dismissal of the 
suit is of no particular significance in view 
of all the circumstances. The Peoples 
Theatre Company was W. L. Steffes—the 
North Amusement Co. was Steffes and 
Berger. 


3. While there is a marked dispute in the 
testimony and although some of the Lebe- 
doffs’ testimony is of questionable depend- 
ability, the evidence is fairly convincing 
that, from time to time and on numerous 
occasions, the Lebedoffs did complain to 
the various distributors with reference to 
the runs of Homewood after 1934 and that 
they attempted on many, many occasions 
to enter into separate negotiations with 
various defendant distributors for a better 
run, but without any success. 


4. From 1935 to 1948, except for certain 
periods during the booking seasons when 
any particular defendant distributor was not 
dealing with Paradise, the latter, with a few 
exceptions, was always accorded by the 
distributors a prior run over Homewood 
at the same admission price. If Homewood 
lowered its price to meet Paradise’s com- 
petition, then the schedule of runs and 
clearances followed by the distributors 
relegated it to a still later run. 


5. The only independent theatre in Min- 
neapolis which received a 49 day run from 
1938 to 1948 from any of the defendant 
distributors was the Paradise. The only 
other theatres in Minneapolis which were 
accorded a 49 day run between these years 
were certain Minnesota Amusement Com- 
pany theatres. 


6. The Minnesota Amusement Company, 
the principal benefactor of the concerted 
plan, from time to time mimeographed the 
agreed schedule of runs and clearances for 
the convenience of the defendant distributors 
and in various ways aided and assisted 
the distributors in maintaining the plan of 
runs and clearances. 


7. Whenever a theatre exhibitor lowered 
his admission price, that generally, without 
more, relegated him to a later run in the 
schedule of runs and clearances followed 
by the distributors, and this remained true 
throughout, although his appointments and 
facilities, etc., remained constant. 

8. The system of runs and clearances 


herein generally conforms to that described 
in the opinion of the Supreme Court in 
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United States v. Paramount [1948-1949 TRaApE 
CASES { 62,244], 334 U. S. 131, 144-45. 


1) Lhe, Distuct Count tound that-all 
of the distributor-defendants used clear- 
ance provisions and that they were stated 
in several different ways or in combina- 
tions: in terms of a given period between 
designated runs; in terms of admission 
prices charged by competing theatres; in 
terms of a given period of clearance over 
specifically named theatres; in terms of so 
many days’ clearance over specified areas 
GHrNttONAMSS Ay ae SP 


[Distributors Conspired to Establish Uniform 
Runs and Clearances] 


The Court has no difficulty, therefore, in 
finding from the evidence that defendants 
combined and conspired to establish, and 
did establish, a uniform system of runs and 
clearances in Minneapolis and that this 
system denied plaintiffs a free market in 
which to deal; that as an outgrowth of that 
system, and as an integral part thereof, 
the distributor defendants maintained an 
unreasonable clearance over Homewood in 
favor of the Paradise Theatre. Obviously, 
Homewood had no vested right to the first 
run on the north side, and the mere fact 
that it had had a run over or equal to 
Paradise prior to 1934 does not mean that 
the distributors had to continue that alloca- 
tion indefinitely, but Homewood did have 
the right to compete for the first run or 
any other run on the north side free from 
any unreasonable curtailment by a con- 
spiracy of the defendants in restraint of 
such right of trade. 


[System of Runs and Clearances Unlawful] 


The system of runs and clearances which 
was condemned in the Paramount cases had 
its counterpart on a local level in the City 
of Minneapolis. Defendants’ contention that 
at any time during these years Homewood 
could have obtained a better run in the 
event it had been willing to pay the price 
by way of a higher percentage on the gross 
of its pictures as rental is devoid of any 
convincing support in the evidence. From 
1935 to 1948, Homewood was in a “slot” as 
to availability for motion pictures from the 
defendant distributors which was _ subse- 
quent to the position allocated to Paradise 
when they were dealing with that theatre, 
and all of plaintiffs’ protestations and at- 
tempts to better their playing position were 
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futile in that regard. The Court is not 
unmindful of the difficulty confronting dis- 
tributors in determining the question of 
runs and clearances. No doubt there may 
be uniformity in runs and clearances granted 
to a theatre by the various distributors with- 
out any concert of action to that end. There 
is substance to defendants’ position that it 
is desirable for a theatre to have an even 
flow of pictures from the distributors with 
which it deals, and not have pictures re- 
leased to it on widely staggered avail- 
abilities. Moreover. when a theatre obtains 
a prescribed run from 3 or 4 major dis- 
tributors, the other distributors usually are 
required to fall in line because the particular 
theatre insists on the same run from all 
the distributors with which it deals. But 
Paradise’s playing position during the years 
in question was not the outgrowth of indi- 
vidual negotiations between the distributors 
and Paradise after a consideration of the 
relevant factors which the Court outlined 
in United States v. Paramount, supra, as 
determinative of the reasonableness of clear- 
ances. The uniformity as to runs and clear- 
ances followed by the distributors as to 
Paradise was the outgrowth of an attempt 
of the distributors to safeguard and main- 
tain their system of runs and clearances 
from legal attack. While it is not necessary 
for this Court in this case to determine 
whether or not the system of runs and clear- 
ances during the years in question in Min- 
neapolis constituted in actuality a fixing 
of admission prices of the theatres by the 
distributors, it is evident that, as heretofore 
stated, the admission price was largely the 
controlling factor which determined the 
particular runs which would be allocated to 
any certain theatre. The penalty of a change 
in admission price was the allocation of a 
later run. The Court does conclude, how- 
ever, that the system of runs and clearances 
which existed in this city during the period 
in question was adopted by a concert of 
action of the defendant distributors, that it 
was unreasonable, and that it runs afoul 
of the Sherman Act. 


[Paramount Decrees as Prima Facie Evidence] 


Plaintiffs have introduced the final decrees 
in the cases of United States v. Paramount, 
66 F. Supp. 323 [1946-1947 Trapr Cases 
157,470], 70 F. Supp. 53 [1946-1947 Trapr 
CASES J 57,526], and 85 F. Supp. 881 [1948- 
1949 TravE Cases § 62,473], and United States 
v. Paramount Pictures, [1948-1949 Trape 
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CASES J 62,244], 334 U. S. 131. The pertinent 
documents have been identified as Plain- 
tiffs’ Exhibits 339 to 344, inclusive. The 
evidence was offered as prima facie evidence 
against the defendants under 15 U.S. C. A. 
§ 16. There can be no serious controversy 
as to the admisssion of the final decrees as 
to the defendants Loew’s Fox, Warners, 
and Universal. Obviously, the Court must 
make reference to the findings of the stat- 
utory court and other pertinent proceedings 
therein in order to determine the effect of 
the final decrees. Emich Motors Corp. v. 
General Motors Corp. [1950-1951 TRApDE 
CASES {/62;7281,, 340) Une Sa) 0585500 smuliteds 
apparent from the findings in the Paramount 
cases that there was found to be in exist- 
ence a uniform system of runs and clear- 
ances created by a concert of action of the 
distributor defendants in violation of the 
Sherman Act. The national system of runs 
and clearances condemned in the Paramount 
cases had its counterpart here in a local 
phase. The Minnesota Amusement Com- 
pany, as an affiliate of Paramount, know- 
ingly aided and assisted in, and was a part 
of, the system which the distributors formu- 
lated and was a recipient of the preferen- 
tial runs and clearances adopted thereunder. 


[Claim Decrees Are Inadmissible] 


Paramount and RKO urge, however, that 
the decrees as to them are consent decrees 
and hence are inadmissible under the pro- 
visions of Section 16, Title 15, U. S.C. A, 
which reads, in part, 


“A final judgment or decree rendered in 
any criminal prosecution or in any suit 
or proceeding in equity brought by or on 
behalf of the United States under the anti- 
trust laws to the effect that a defendant 
has violated said laws shall be prima facie 
evidence against such defendant in any suit 
or proceeding brought by any other party 
against such defendant under said laws as 
to all matters respecting which said judg- 
ment or decree would be an estoppel as be- 
tween the parties thereto: Provided, This 
section shall not apply to consent judg- 
ments or decrees entered before any testi- 
mony has been taken.” 


[Paramount Proceedings—Consent Decrees] 


The original decree entered by the expedit- 
ing court before the appeal to the Supreme 
Court was not, of course, a consent decree. 
Both Paramount and RKO, as well as the 
other defendants, challenged the Govern: 
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ment’s contention that there was any con- 
spiracy as alleged. There was an extended 
trial, and in the decree of February 3, 1947, 
all the defendants, including Paramount and 
RKO, were, among other things, enjoined 


“2. From agreeing with each other or 
with any exhibitors or distributors to 
maintain a system of clearances; the term 
‘clearances’ as used herein meaning the 
period of time stipulated in license con- 
tracts which must elapse between runs 
of the same features within a particular 
area or in specified theatres. 

“3. From granting any clearance be- 
tween theatres not in substantial com- 
petition. 

“4. From granting or enforcing any 
clearance against theatres in substantial 
competition with the theatre receiving the 
license for exhibition in excess of what is 
reasonably necessary to protect the li- 
censes in the run granted. Whenever 
any clearance provision is attacked as not 
legal under the provisions of this decree, 
the burden shall be upon the distributor 
to sustain the legality thereof.” [1946- 
1947 Trape Cases § 57,526] 70 F. Supp. 
53273: 

From this decree, an appeal was taken by 
all of the defendants to the Supreme Court 
of the United States, which affirmed the 
findings of the District Court as to runs 
and clearances, but remanded the case for 
the consideration of the provision of the 
decree as to competitive bidding, and as to 
other particulars not here important. When 
the matter was before the expediting court 
on remand, the court specifically found 
[1948-1949 Trane Cases { 62-473], 85 F. 
Supp. 881, 885, that “In its opinion remand- 
ing the case for further consideration in 
certain respects, the Supreme Court affirmed 
our findings as to price-fixing, runs, clear- 
ances, and discriminatory licenses and other 
practices which we found to be unlawful, 
....” And in commenting upon the sub- 
ject of clearances after the remand, the 
expediting court stated, 85 F. Supp. 881, 
897, “Our disposition of clearances was in 
no way altered by the Supreme Court.” 
After the remand and before the decrees 
were entered on the evidence submitted on 
the rehearing as to the matters to be re- 
considered by the expediting court, the con- 
sent decrees of RKO and Paramount were 
entered. The purpose of the provision which 
exempts the application of Section 16, Title 
15, U. S. C. A., to consent decrees entered 
“before any testimony has taken” is to 
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induce defendants “in actions of that type 
to submit to prompt capitulation.” DeLuxe 
Theatre Corp. v. Balaban and Katz Corp. 
(1950-1951 Trape Cases § 62,790], 95 F. 
Supp. 983, 986. It must be evident that 
there was no new trial on the issues of 
runs and clearances when the Supreme 
Court remanded the matter to the expedit- 
ing court. The remand was in effect a mere 
continuation of the first trial, with additional 
issues to be determined, none of which 
concerned the portions of the decree as to 
runs and clearances. And, moreover, the 
very recitals in the RKO decree indicate 
that the parties themselves recognized that 
the only reservation as to admission of the 
violation of the Sherman Act pertains to 
the issues upon remand and as to which no 
testimony had been taken. The RKO de- 
cree, Plaintiffs’ Exhibit 344, stated, 


“The RKO defendants having con- 
sented to the entry of this decree before 
the taking of any testimony upon the 

“issues and matters open upon the 
remand of this cause, and without any 
findings of fact upon such issues and mat- 
ters, and upon condition that neither such 
consent, nor this decree, nor the entry of 
this decree, nor any statement, provision 
or requirement contained in this decree, 
shall be or shall be construed as being an 
admission or adjudication or evidence 
that the allegations of the Petition or of 
the Amended and Supplemental Com- 
plaint, or any of them, are or is true in so 
far as they relate to the issues and matters 
so open, or that the RKO defendants, 
or any one or more of them, have or has 
violated or are or is violating any statute 
or law with respect to the issues and 
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It will be observed, therefore, that the only 
reservation made with reference to any ef- 
fect of the consent decree was as to matters 
relating to the issues which were open on 
remand. 

So far as the Paramount decree is con- 
cerned, it appears that evidence had al- 
ready been taken upon remand before there 
was any capitulation on the part of Para- 


mount. The preamble reads (Plaintiffs’ 
Exhibit 343), 
“The Paramount defendants having 


consented to the entry of this judgment 
after the taking of evidence upon the 
remand of this cause by the Supreme 
Court to this Court but without rendition 
of any decision by this Court upon any 
of the issues and matters which were to 
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be determined upon said remand, without 
any findings of fact upon such issues and 
matters made after said remand, and 
without admission by the Paramount de- 
fendants in respect to any such issue or 
Marten an eae 


[Decrees Admissible] 


Under these circumstances, there can be 
no serious doubt as to the admissibility of 
the RKO and Paramount decrees, as well as 
the decrees entered against the other defend- 
ants. But the Minnesota Amusement Company 
objects to the decrees as being prima facie 
evidence as against it of any violation of 
the Sherman Act, in that it was not a party 
to the Paramount suit. Plaintiffs’ position is 
that M. A. C. being a beneficiary of the local 
conspiracy, it cannot escape the effect of the 
evidentiary force of the national conspiracy, 
and, in addition, that the Paramount de- 
crees should be prima facie evidence as to 
it because it is merely the alter ego of 
Paramount. As to this latter contention, 
the Court does not find it necessary to 
decide. Suffice it to state that the decrees 
being admissible as to all of the distributor 
defendants, they constitute prima facie evi- 
dence as to them, and the Minnesota Amuse- 
ment Company being a beneficiary and a 
part of the local conspiracy, which is a part 
of the national conspiracy, it cannot object 
to the admission of such evidence in that 
it having knowingly joined the conspiracy 
here, all acts of the conspirators in further- 
ance of the conspiracy necessarily are ad- 
missible as to it. Moreover, the evidence 
as to the local conspiracy is ample to sus- 
tain such finding as to the distributor de- 
fendants as well as M. A. C. without the 
evidentiary support of the decrees in the 
Paramount cases. 


[Changes in Runs and Clearances After 
Suit Brought] 


In April, 1948, this suit by Homewood was 
commenced, and in September, 1948, the de- 
fendant distributors made certain changes in 
the established system of runs and clearances 
in the City of Minneapolis. It is not necessary 
to determine whether such changes were made 
because of the pendency of this lawsuit or the 
exact manner in which the changes were 
brought about. In any event, since September, 
1948, except for a short period, Homewood 
has been accorded a 28 day run and it does 
not now claim any discrimination as to it, 
and has not since that run was made avail- 
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able to it. It may be noted that, as soon as 
the 28 day run was offered to Homewood 
with the requirement of higher film rental, 
it was immediatély accepted. The prompt 
acceptance by Homewood of the first offer 
made to it for a particular run tends to 
negate defendants’ contention that, prior 
to 1948, an earlier run would have been 
available to it if it had been willing to pay 
the required film rental. 


[Statute of Limitations Tolled] 


That the statute of limitations was tolled 
from July 20, 1938, the date of the institu- 
tion of the Paramount cases, and remained 
tolled during the entire pendency of the 
Paramount cases, necessarily follows from 
the construction which well-considered deci- 
sions have placed upon Section 5 of the 
Clayton Act, 15 U.S. C. A. § 16, which pro- 
vides, in part, that 


“Whenever any suit or proceeding in 
equity or criminal prosecution is instituted 
by the United States to prevent, restrain 
or punish violations of any of the anti- 
trust laws, the running of the statute of 
limitations in respect to each and every 
private right of action arising under said 
laws and based in whole or in part on 
any matter complained of in said suit or 
proceeding shall be suspended during the 
pendency thereof.” 


[Moot Question] 


The Court of Appeals for the Eighth Cir- 
cuit has considered this very question in 
Twentieth Century-Fox Film Corp. v. Brook- 
side Theatre Corp. [1952 Trappe CasEs 
J 67,218], 194 F. 2d 846, and in view of that 
decision the matter of limitations offers no 
defense to any of the defendants. More- 
over, the question is moot in view of the 
limitation on damages as hereinafter indi- 
cated. 


[Plaintiff Suffered Some Damage] 


That Homewood suffered some damage 
from the impact of the conspiracy is rea- 
sonably free from doubt. It is idle to argue 
otherwise in view of the admitted situation. 
For over 12 years it was relegated to a 
subordinate playing position to its chief 
competitor, which had the opportunity to 
select the better feature pictures in this 
particular surburban competitive area. Ob- 
viously, that is the reason why the 49 day 
run was accorded to the three M. A. C. 
suburban theatres, and later to Paradise. 
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In Bigelow v. RKO Radio Pictures, Inc. 
[1946-1947 TrapE Cases § 57,445], 327 U. S. 
251, 256, the court stated, 


“The earlier the playing position, the 
more desirable it is, since it is preferable 
to exhibit pictures before they have been 
shown to the public in other theatres in 
the competitive area.” 


Therefore, the Court is reasonably clear 
that the evidence fully establishes that some 
damages occurred to Homewood as the cer- 
tain result of the wrong. Uncertainty arises 
as to the monetary value of the wrong that 
was inflicted. See, however, Eastman Kodak 
Company v. Southern Photo Co., 273 U. S. 
359, and Story Parchment Company v. Pater- 
son Co., 282 U.S. 555. And while the Court 
is fully aware that the difficulty in determin- 
ing the exact amount of damages is a risk 
of which the wrong-doing defendants can- 
not complain, the fact nevertheless remains 
that sound judgment must always be exer- 
cised in order to be free from basing damages 
upon sheer conjecture. The purpose of the 
Sherman Act and the protection granted 
therein to those who have been damaged by 
wrongdoers in violation thereof, should not be 
thwarted by making the act a haven for 
those who attempt to transform their actual 
damage into a fortuitous windfall. 


[Subsequent Showing of Features] 


Defendants contend that Homewood actu- 
ally obtained more feature pictures clear of 
Paradise during this period than it showed 
subsequent to Paradise, but the computation 
of such figures is misleading because Home- 
wood played many double feature shows in 
attempting to meet the competition of Para- 
dise. It also played pictures produced by 
Columbia and United Artists, whose prod- 
uct Paradise did not play, at least to any 
substantial extent. Moreover, any subse- 
quent run theatre necessarily exhibits many 
second-rate features clear of the prior run 
theatre because such films have no particu- 
lar attraction for the prior run theatre. 
Then, again, in the selection of the better 
features by the prior run theatre, there are 
bound to be some feature pictures available 
which the prior run theatre cannot or does 
not care to exhibit. So a mere computation 
of so-called feature pictures played at 
Homewood clear of Paradise is not per- 
suasive in attempting to appraise the result- 
ing damage to Homewood. The more 
convincing comparison is to select the pictures 
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which both theatres desired to exhibit and 
this comparison, according to the evidence, 
indicates that, from 1935 to September, 
1948, 99 of such feature pictures were 
played by Homewood day and date, or 
ahead of Paradise, while 1,049 played at 
Homewood subsequent to Paradise. 


[Plaintiff's Method of Proving Damages] 


In presenting their testimony, plaintiffs 
sought to prove damages by (1) a compari- 
son between the gross receipts of the Home- 
wood and Arion Theatres between the years 
1935 and 1948, the Arion Theatre being 
one operated by the Minnesota Amusement 
Company; (2) a comparison between Home- 
wood’s gross and the gross of all the United 
States motion picture theatres during the 
period in controversy; (3) a comparison 
between the gross receipts on pictures shown 
at Homewood subject to the alleged discrimi- 
natory clearance and pictures shown at 
Homewood which were not subject to that 
clearance. The Court sustained the objec- 
tion as to the second item, and after con- 
siderable evidence and a great ,deal of 
confusion as to the identification of pictures, 
plaintiffs abandoned any attempt to prove 
actual damages under the third item, but 
they contend that the tabulations in that 
regard are at least evidence of damage. 
Consequently, as the basis for the amount 
of damage, plaintiffs rely on the first item, 
the comparison between the gross receipts 
of the Homewood and Arion Theatres, and 
rely primarily upon Bigelow v. RKO Radio 
Pictures [1946-1947 TrapE Cases § 57,445], 
327 U. S. 251, and Milwaukee Towne Corp. 
v. Loew's Inc. [1950-1951 Trane Cases 
7 62,891], 190 F. 2d 561. 

There is no showing by plaintiffs as to 
their net profits during this period, They 
content themselves with offering evidence 
only as to their gross receipts. They argue 
that the yardstick method of computing 
damages by comparing grosses of com- 
parable theatres, subject to adjustment for 
differences in film rental, is reasonable, be- 
cause regardless of the theatre’s run, the 
overhead expense for rent, light, manage- 
ment, etc., is substantially the same, and as 
authority for the utilization of this method 
they refer to Bigelow v. RKO Radio Pictures, 
supra. Plaintiffs urge that the Arion Thea- 
tre is comparable in size, appearance, facili- 
ties, etc., with a comparable diversity of 
population, and they contend that, if they 
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could have enjoyed the run which was ac- 
corded to Arion during this period, they 
would have grossed a yearly income com- 
parable to that theatre. In addition to the 
yearly grosses of Arion and Homewood dur- 
ing the years in question, there is in evi- 
dence the gross receipts of Paradise from 
1934 to 1948. The evidence as to Paradise’s 
gross was introduced as rebuttal evidence 
by plaintiffs to indicate that the gross of 
Paradise in 1934 and 1935 was less than the 
gross of Homewood, and hence it is argued 
that this evidence rebuts the contention of 
the distributors that they selected Paradise 
for the first run on the north side because 
of its greater grossing potentialities. How- 
ever, in addition, it is the Court’s view that 
due consideration should be given to the 
evidence as to Paradise’s grosses so far as 
it may aid the Court in determining the 
amount of damages to Homewood. After 
all, that is the theatre which allegedly 
reaped the harvest of the discriminatory 
practices against Homewood. And although 
Homewood may be designated as a superior 
theatre, the two theatres are fairly com- 
parable for comparison purposes in deter- 
mining Homewood’s damages. Mr. Berger, 
who now no longer operates the Paradise, 
and who was called as a witness for plaintiffs, 
stated that in his opinion the two theatres 
were “on a par’, but between the two, he 
probably “would choose the Homewood.” 
(Record, p. 889). Moreover, there is a 
basis for considering this evidence other 
than as rebuttal because both parties in their 
briefs have utilized the Paradise gross re- 
ceipts in attempting either to sustain the 
claimed damage to Homewood or to mini- 
mize Homewood’s damage. When Mr. 
Berger was on the stand during plaintiffs’ 
case, he was examined by defendants as to 
any record of the receipts of Paradise dur- 
ing this period, and was specifically asked 
by defendants to bring in that testimony. 
This examination took place at the time 
Berger was called as a witness for plaintiffs 
in chief, and later when this testimony as 
to Paradise’s gross receipts was offered by 
plaintiffs in rebuttal, objection was made 
and the Court limited the offer to the rebut- 
tal value of the testimony. But, in view of 
the request made by defendants at the time 
Berger first was examined to produce this 
testimony, it seems that the Court in its 
discretion should not be deprived of full 
access to this testimony for any purpose 
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that may be helpful in determining this 
difficult question of the amount of damages. 


[Comparing Grosses of Plaintiff's “Compara- 
ble Theatres” Not Proper] 


At the outset, the Court cannot accept 
plaintiffs’ theory as to the soundness of 
comparing the Arion’s gross with Home- 
wood’s gross as the proper basis for com- 
puting damages. There is an absence of 
satisfactory evidence that Homewood’s gross- 
ing potentialities equaled Arion’s, or that 
the two theatres are comparable for com- 
parison purposes. Arion is a theatre located 
on Central Avenue, a busy retail street, 
where the neighborhood people come to 
trade, patronize the local restaurants, and 
do their shopping. The theatre is located 
in the center of a community business dis- 
trict. The immediate neighborhood con- 
sists of middle-class working people who to 
a large extent confine their trading and rec- 
reational activities to that particular area. 
And moreover, Arion has only one competi- 
tive theatre within walking distance; also, 
it underwent substantial improvements in 
about 1937. Homewood, on the other hand, 
while located on Plymouth Avenue where 
there are some business activities, finds it- 
self on a street which has been largely ex- 
ceeded in growth and business activities by 
Broadway Avenue, which is some seven 
blocks away. The Homewood is adjacent 
to a neighborhood of better-class homes 
occupied by people who are much more in 
the habit of seeing the better motion pic- 
tures at the earlier runs downtown than 
those in the Arion neighborhood. Instead 
of having merely one competing theatre 
within walking distance, Homewood has 
five competing theatres within a distance 
of 1.5 miles. Moreover, one cannot ignore 
the difficulties that Homewood has had 
throughout the years prior to the discrimi- 
nation in becoming a lucrative business. In 
fact, during the year 1929, when Homewood 
was operated by the American Amusement 
Company, and while it grossed that year 
$66,000, its net loss was $3,312.57. At that 
time, Homewood was on a 30 day run, with 
a film rental of about 33% per cent of its 
gross, with an admission price of 30 cents. 
In 1934, before the impact of the discrimi- 
nation, Homewood’s net profit was not 
more than $3,371.13. Plaintiffs themselves 
characterized their theatre’s grossing po- 
tentialities in a letter written by Martin 
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Lebedoff to one of the defendant distribu- 
tors in attempting to obtain an adjustment 
on film rental under date of July 1, 1947, 
as follows, 


““c 


. . . The Homewood has always been 

a problem theatre. Before the war it was 

a losing house, and in the big boom that 

struck our industry in the last five years 

it improved the Homewood to the place 
that it made a bare profit equal to a good 

theatre manager’s salary. At best it is a 

very marginal operation, and we have to 

watch every dollar in order to show any 
prot at all. 

“It is a poor grossing house for its 
size and capacity, ” (Warners 
Exhibit 35). 

And while due consideration must be 
given to the theatre-going habits of people 
which may have redounded to Homewood’s 
prejudice during the years it was running 
subsequent to Paradise, it is not without 
significance that, between September, 1948, 
and December, 1949, on the same pictures 
which were exhibited, Arion grossed $75,602 
and Homewood grossed $55,996. This is 
the period when Homewood was on a straight 
28 day run, and Arion was, part of the 
time, on a 28 day run and part of the time 
on a 42 day run. Arion, of course, was not 
a theatre in substantial competition with 
Homewood and the plaintiffs do not claim 
any damage as the direct result of any pref- 
erence as to runs and clearances which may 
have been granted to Arion. It is the Court’s 
view, therefore, that other sources must be 
explored and analyzed in order to obtain the 
basis for a computation of reasonable dam- 
ages to be allowed to Homewood. 


[Receipts of Plaintiff's Theatre 
and Favored Theatre] 


When the Lebedoffs complained about 
the playing position of Homewood after 
Paradise was accorded the prior run on 
the north side, the only satisfaction which 
they received from the distributors was a 
lower film rental on the films which were 
licensed to them. Most of the films were 
rented on a flat rental to Homewood during 
this period rather than on a percentage 
basis. That the reduction in the film rental 
to Homewood was substantial is reasonably 
clear from the evidence. It is entirely prob- 
able that these concessions as to film rental 
were made by the distributors to Home- 
wood in an attempt to mollify the Lebe- 
doffs and to still their complaints. The 
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following schedule lists the total box-office 
receipts of Paradise and Homewood be- 
tween 1935 and 1948: 


Paradise Homewood 
Gross Gross 

1035. cere a $ 43,768.90 $ 45,426.01 
LOS 6 ey Mont: 54,575.80 49,903.65 
O37 ALE. 50,031.99 43,720.65 
19 38K MOOR 44,196.40 45,272.75 
L939 ROO 45,635.90 44,517.59 
1LO40 BARS 43,571.50 40,876.62 
LOA ORS 43,903.30 39,470.57 
10420 Sema: 47,311.16 37,989.75 
1943 Snare? 51,938.08 47,287.07 
1944 Sereee TR. 57,498.51 48,251.53 
1945 aed scarts 57,367.48 45,496.99 
O46 ye Ss Ae 66,815.29 48,003.39 
OA ere. 76,731.66 52,411.57 
1O48 ely geese: 86,048.52 55,689.85 
$769,394.49 $644,317.99 


It will be observed that, between 1935 and 
1942, the total gross receipts of Paradise 
and Homewood did not vary substantially. 
It was after 1942 that Paradise began to 
outstrip the gross receipts of Homewood 
to any substantial extent, and it was during 
these years that apparent pecuniary loss 
was sustained by Homewood as the result 
of the conspiracy. We have no satisfactory 
showing as to Homewood’s earnings for 
any substantial period prior to the conspir- 
acy, and therefore no comparison between 
Homewood’s gross prior to 1935 and after 
1935 can be made. Manifestly, it is diffi- 
cult to determine the effect of various eco- 
nomic factors on the shifting and fluctuating 
grosses of any motion picture theatre. It 
is possible, of course, that, absent the dis- 
crimination, Homewood would have shown 
greater gross receipts for the period in 
question than Paradise actually obtained 
during this period. On the other hand, the 
advent of Mr. Berger, an experienced theatre 
man, as manager of Paradise, undoubtedly 
had its effect on Paradise’s being trans- 
formed from a marginal theatre operation 
to a thriving one. 


[Gross Receipts and Film Rentals—1948-1950] 


Plaintiffs also stress the continuation of 
of the effect on Homewood after the dis- 
crimination ended on account of being rele- 
gated to a run behind Paradise for so many 
years, and Homewood contends that the 
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experience of the two theatres after 1948 
is evidence of that. Defendants, however, 
stress this phase of the evidence as indicat- 
ing Paradise’s better grossing potentialities. 
The following table reflects the gross box- 
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office receipts of the two theatres and the 
respective film rentals paid to the defend- 
ant distributors on the same pictures from 
September 17, 1948, to November 30, 1950, 
inclusive (Defendants’ Exhibit 3): 


Homewood Film Paradise . ..; Film 
Distributor Gross Receipts Rental Gross Receipts Rental 

ROX Sth. 552.5 EEOS. $17,790.93 5,548.63 $23,581.24 $ 7,417.18 
Boewisi..4.. Ghai hee. 18,804.78 6,063.62 23,754.35 7,859.68 
Wider s «22, Se eee ae 15,290.12 4,504.81 21,956.37 6,625.41 
Paramount, see kee: 9,238.87 3,121.74 12,121.14 3,787.74 
RROE. SS fe te ee 6,085.08 2,097.10 7,439.65 2,118.24 
Wntvetsal sen eee ate 6,665.06 1,926.91 9,132.20 2,410.57 

$73,874.84 $23,262.81 $97,984.95 $30,218.82 


However, the extent to which the habit 
of the theatre-going public in recognizing 
Paradise as a first run theatre for these 
many years may have influenced the grosses 
of these two theatres is, of course, impos- 
sible to appraise. 


[Use of Depression Year Unsound] 


Among other methods plaintiffs assume 
for the purpose of computing damages to 
compare the respective box-office grosses 
of Paradise and Homewood in the year 
1934 when Paradise grossed $26,760.05 and 
Homewood grossed $34,101.32 and in that 
Homewood’s gross was 127.4 per cent of 
Paradise’s gross, plaintiffs assume to mul- 
tiply the actual Paradise gross for each year 
from 1935 through to 1948 by 127.4 per 
cent, and that, according to plaintiffs, rep- 
resents the gross that Homewood could 
normally expect if it had not been divested 
of its playing position by the wrongful acts 
of the defendants. But, clearly, the com- 
putation which plaintiffs make by taking 
the one year of 1934 as indicative of the 
difference in the grossing potentialities of 
the two theatres from 1935 to 1948 is mani- 
festly unsound. One cannot assume that 
1934, a depression year, depicts the normal 
future for Paradise, when it is reasonably 
probable that, without the benefit of any 
preference from the distributors, and with 
the advent of new management, the future 
grosses of Paradise might be greatly in- 
creased as compared with the 1934 income. 
One could assume with as much propriety 
to compare the grosses of Homewood and 
Paradise in 1949, when Homewood had the 
preferred run over Paradise and during 
that year, in comparing the production on 
the same pictures played at both theatres, 
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but when Homewood played them first, the 
Homewood gross bore a rate of 72.4 per 
cent of the Paradise gross. 


[Gross Receipts and Film Rentals—1935-1948] 


While plaintiffs do not recognize Para- 
dise as a comparable theatre in determining 
damages by the comparison of grosses, and 
following the so-called yardstick theory, 
their theory of computing damages is that 
one must take the gross receipts of Paradise 
from 1935 to 1948, which total $769,394.49, 
and compare that amount to the gross re- 
ceipts of Homewood between these years, 
which total $644,317.99. The difference be- 
tween these two figures is $125,076.50, and 
that figure represents the difference in the 
gross receipts before film rental is computed. 
Plaintiffs contend that, but for the con- 
spiracy, plaintiffs would have received a 
box-office gross at least equal to Paradise’s, 
and that the $125,076.50 represents Home- 
wood’s loss, subject, however, to adjustment 
for film rental. And considering the average 
film rental paid by Paradise during this 
period to be 25 per cent, plaintiffs take 25 
per cent of $125,076.50 and obtain $31,269.12, 
and by subtracting that sum from $125,076.50, 
they obtain the alleged damage to them in 
the sum of $93,807.38. But the Court is of 
tne opinion that this method under the par- 
ticular circumstances of this case presents 
a fallacious and entirely unrealistic picture 
of plaintiff's actual pecuniary loss. The 
larger film rental which was paid by Para- 
dise continued every year from 1935 to 1948, 
and to make the computation which plain- 
tiffs follow presents a totally artificial 
conception of plaintiffs’ loss. A more satis- 
factory basis for ascertaining the pecuniary 
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loss to Homewood is a comparison of the 
gross receipts of the two theatres, subject, 
however, to the computation of yearly net 
gross receipts after the payment of film 
rental in order to determine the actual dif- 
ference in such receipts each year. A com- 
parison of the box-office grosses of Paradise 
and Homewood reflect only a part of the 
story. Assuming that the expenses remained 
constant regardless of the run, and there 
is now [no] showing to the contrary, it is the 
film rental which is the controlling factor 
in determining whether or not a theatre 
is being operated at a profit. If a subse- 
quent run theatre makes as great a profit 
by reason of the differentiation in film 
rental as it would have made if it had been 
a first run theatre, one cannot find any sound 
basis for allowing damages—there is no 
pecuniary loss. The factor of continuing 
depreciation in gross receipts to Homewood 
by reason of the habit of the theatre-going 
public to continue their patronage of Para- 
dise is too uncertain and conjectural in 
light of the evidence to justify the computa- 
tion of any damages thereon. 


[Net Gross After Payment of 
Film Rental—Gain or Loss| 


Both parties in making their computations 
have assumed that 25 per cent of the gross 
is a reasonable film rental in computing 
Paradise’s net gross, particularly during the 
early years of the conspiracy. The evidence 
is quite clear, however, that at least during 
the years 1946, 1947 and 1948, Paradise’s 
film rental substantially exceeded 25 per 
cent; in fact, the evidence is quite conclu- 
sive from the figures heretofore recited that 
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the average film rental of Paradise for 1948, 
for instance, was from 25 to 30 per cent. 
The record does not disclose the exact film 
rental paid by Homewood during the years 
in question. Defendants have made some 
computations on the basis of Paradise’s 
paying 25 per cent rental from 1935 to 1948, 
and by comparing the film rental paid by 
Paradise and Homewood on a certain num- 
ber of pictures during this period, they 
arrive at an average figure of less than 10 
per cent of gross as representing the film 
rental paid by Homewood since 1941. Ob- 
viously, that figure is too low. But it is 
significant to note from an analyses of rec- 
ords which are available as to film revenue 
obtained by Loew’s, Warners, Fox, Uni- 
versal and RKO on all pictures purchased 
by Paradise and Homewood from 1934 to 
1948 that the amount of rental paid by 
Homewood is on the average less than 50 
per cent of the amount paid by Paradise. 
If, however, Paradise’s film rental is com- 
puted on the basis of 25 per cent from 1935 
to 1945, and 27 per cent for the years 1946, 
1947 and 1948, then it would seem that such 
percentages will fairly reflect the amount of 
film rental paid by this theatre. And if we 
take a flat 14 per cent of the gross as indi- 
cating the film rental paid by Homewood, 
while this exact figure manifestly is an arbi- 
trary one, it should, in light of all the cir- 
cumstances, find a reasonable basis in the 
evidence and be reasonably accurate and fair 
to all parties. The relative percentages, at 
least, are fairly accurate. Computing the 
film rental on these percentages, the follow- 
ing schedule reflects the net gross receipts 
of the two theatres after payment of film 
rental, and Homewood’s gain or loss: 


Paradise Film 
Gross Percentage Rental Net 

WOG Sim seater 1208 We. Pe $ 43,768.90 25 $ 10,942.22 $ 32,826.68 
LOSGan cet cok tect igy 54,575.80 13,643.95 40,931.85 
LOSS Aol dogesenths 16 4: 50,031.99 12,507.99 37,524.00 
1OSS yet ost, oe ise. .asaaw 44,196.40 11,049.10 33,147.30 
LOGOS Sette apa sats A 45,635.90 11,408.97 34,226.93 
TOAD mer eth heey. ee 43,571.50 10,892.87 32,678.63 
KOM ae wittiessnys. 26: bordial 43,903.30 10,975.82 32,927.48 
LOA O RAT. 3p Bhat ents B et 47,311.16 11,827.79 35,483.37 
OAS Se; fein. St TRaie Nets 51,938.08 12,984.52 38,953.56 
TOA Ape restie, eth trot tata bats 57,498.51 14,374.62 43,123.89 
HO AIS mec ee ese Oc. are 57,367.48 14,341.87 43,025.61 
OA GW ts eg ge 66,815.29 a 18,040.12 48,775.17 
JOAN i ay tl 0 asd Dts See net eee 76,731.66 ZO 255 56,014.11 
OAC ee cel rehatonle Ieee ae 86,048.52 23,233211 62,815.41 

$769,394.49 $196,940.50 » $572,453.99 
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From 1935 to 1941, inclusive, Homewood 


suffered no loss. The figures indicate that, 
during those years, it had a larger net gross 
after the payment of film rental than Para- 
dise. However, for the period from 1942 to 
1948, inclusive, Paradise had a greater net 
gross than Homewood in every year except 
1943, and these sums total $41,692.51. Ob- 
viously, in determining Homewood’s dam- 
ages, its so-called gains over Paradise should 
not be offset against its losses. 


[Plaintiff's Loss] 


As stated, plaintiffs rely primarily upon 
the case of Bigelow v. RKO Radio Pictures, 
[1946-1947 Trane Cases § 57,445], 327 U. S. 
251, as to the approved method of estab- 
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67,814 Court Decisions Nampee Ee 
: Homewood Theatre, Inc. v. Loew's Inc. 
Homewood Film 
Gross Percentage Rental Net 
8 dey pee VS 45,426.01 14 $ 6,359.64 $ 39,066.37 
ee NAR, Au SSR tls ae : 49,903.65 6,986.51 42,917.14 
193 7E0N. asask inten soa 43,720.65 6,120.88 37,599.77 
1938 thtcon sath. olds RAE 45,272.75 6,338.17 38,934.58 
1939 (20.5 wo hoses’ 44,517.59 6,232.46 38,285.13 
1940 dees, ctrl wast, ee 40,876.62 BS W22.02 35,153.90 
194 legal: tous: sea ae 39,470.57 5,525.88 33,944.69 
1942 erage tGnt Sh. 8208 A 37,989.75 5,318.57 32,671.18 
1943) jade ashes BL, ce 47,287.07 6,620.18 40,666.89 
1944oF ots nod. ae Ae 48,251.53 6,755.20 41,496.33 
194Spetate: a Seen shot St 45,496.99 6,369.58 39,127.41 
L946 a9. tte. Seietees ope: 48,003.39 6,720.48 41,282.91 
1OAT A: eae, eta oy Rae 52,411.57 7,337.52 45,073.95 
OAS oy cmap te Seeiensed bee eee Makes 55,689.85 7,796.58 47,893.27 
$644,317.99 $ 90,204.47 $554,113.52 
Homewood’s Gain . Homewood’s Loss 
LOS SIR are coat. Cee nere ee $ 6,239.69 
193 6 RRs, era eee eae 1,985.29 
IMO ie ely eet nh ete deh awersty e™ 75.77 
193 San Ren ttee tein te eee eee 5,787.28 
LOS ORR we ee a eee 4,058.20 
OPO Vth th Fale Rerseh it hod dln aah 2,475.27 
OA eee cee mer et Rede aece eee Soe 1,017.21 
1 QA) eres ert ne eee A 2,812.19 
IO Le lite ies Sobel teed ion antl“ ya WINGS 
BUOY, Us bach Re tec tan spe Med et an 1,627.56 
IOP tag ih Suds gem oe 3,898.20 
1CiG ees re eee 7,492.26 
OA an stearate Artal aati 5 drt 10,940.16 
1 OYE lak ete ttle die OR ac 14,922.14 
$ 41,692.51 


lishing damages in an alleged comparable 
situation, and plaintiffs, as stated, in com- 
puting damages on a comparison of the two 
theatres, simply subtract the box-office grosses 
and then make an adjustment for film rental 
on the difference between the two grosses. 
But that does not appear to be the method 
followed in the Bigelow case. In commenting 
upon the method of computing damages in 
that case by a comparison of the grosses 
of petitioners’ theatre and the Maryland, 
the competing theatre, the Supreme Court 
stated, p. 258, 


“ 


. . . The evidence showed that during 
the five year period, the Maryland’s net 
receipts after deducting film rentals paid 
to distributors exceeded petitioners’ like 
receipts by $115,982.34.” 
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Petitioners’ “like receipts” presumably rep- 
resent the gross receipts of petitioners’ 
theatre after payment of film rental. It would 
appear, therefore, that the film rentals paid 
were deducted from the grosses of both 
theatres, and then the difference was the 
basis the court adopted as one method of 
computing damages in submitting the case 
to the jury. In any event, in light of all the 
circumstances, the method of computing 
damages outlined heretofore impresses the 
Court as one that is fair and reasonable to 
both parties, and while the amount of dam- 
ages arrived at is at best an approximation, 
it is the most reasonable approximation 
which the evidence, fairly considered, sus- 
tains. The Court, therefore, finds that plain- 
tiffs sustained a pecuniary loss in the sum 
of $41,692.51 as the result of the wrongful 
acts of the defendant. 


[Injunctive Relief Not Necessary] 


Plaintiffs also seek injunctive relief ade- 
quate to prevent the continuance or renewal 
of any of the illegal practices which the 
Court has found to exist prior to September, 
1948. The granting of an injunction rests 
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primarily in the sound discretion of the 
Court in view of the particular situation 
existing. The national conspiracy found to 
exist in the Paramount case is now restrained 
by a final decree entered therein. No good 
reason appears in light of this record which 
suggests the need or propriety of invoking 
the equitable interference of this Court as 
requested. 
[Motions Denied] 


At the close of the testimony, defendants 
made several motions to strike certain ex- 
hibits and testimony. Rulings were reserved. 
These motions will be denied. 

After the briefs were filed, plaintiffs made 
a motion to strike the answering arguments 
and brief of the defendants upon the grounds 
that considerable portions thereof were im- 
pertinent, libelous, and scandalous. That 
motion also will be denied. 


Findings of fact and conclusions of law 
consistent herewith may be presented by 
plaintiffs upon ten days’ notice. At that time 
the Court will hear the parties on the ques- 
tion of attorneys’ fees to be allowed herein. 


Exceptions are reserved. 


[7 67,334] James F. Hopkins v. Theodore I. Crantz. 
In the Supreme Court of the State of Michigan. June Term, 1952. Filed September 
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Michigan Contracts Not to Engage in Business Law 


State Laws—Contracts Not To Engage in Business Illegal; Exception—Modification as 
to Territorial Restriction—A contract between a buyer and a seller of corporate stock 
which provides that the seller agrees not to enter into the business or the type of business 
conducted by the corporation, or any similar brick siding business, for a period of ten 
years in any capacity comes within the Michigan statute, which excepts from the statutory 
prohibitions against contracts not to engage in business, a restraint of trade when its 
object is to protect a vendee in the furtherance of his business. 


Although the contract contained no restriction as to territory, the trial court has 
authority to enter a decree so as to make the area of restriction a reasonable one. 


See the State Laws annotations, Vol. 1, § 8417. 
For the plaintiff: Cohen and Koney, Detroit, Mich. 


For the defendant: Harry Cohen, Detroit, Mich. 
of counsel). 


Before the Entire Bench, except Norru, Chief Justice. 


(Harry M. Nayer, Detroit, Mich., 


gaged in the business of surfacing buildings 


[Agreement Not To Compete] 
with simulated brick. Crantz because of 


BurzeL, Justice [Jn full text]: Plaintiff 


James F. Hopkins and defendant Theodore 
J. Crantz each owned 48% per cent of all 
of the common stock of West Detroit 
Brickote, Inc., a Michigan corporation en- 
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illness and inability to work desired to sell 
his stock, consisting of 122 shares of the 
par value of $12,200, to Hopkins for $10,700. 
A written agreement to that effect was 
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entered into. In the preamble it was stated 
that one of the considerations of the pur- 
chase by plaintiff was that defendant would 
refrain from re-entering the business in any 
way as. provided in a covenant in the body 
of the contract. 


The covenant read: 


“As a further consideration for this 
agreeinent Crantz agrees that he will not 
enter into the business or the type of 
business heretofore conducted by the 
West Detroit Brickote Company, or any 
similai brick siding business for a period 
of ten (10) years, in any capacity what- 
soever, either as an owner or employee, 
unless it is for some company, copartner- 
ship, or individual holding a franchise 
from Brickote, Inc., a Michigan cor- 
poration.” 


Other provisions of the contract are not 
material to the issue. 


[Breach of Agreement|] 


Plaintiff in a bill of complaint, alleging 
that defendant had breached the quoted 
covenant, sought injunctive relief, both tem- 
porary and permanent, against further vio- 
lations. Defendant in answer did not deny 
the agreement or that he breached it but 
alleged that the covenant is “contrary to 
public policy and constitutes a restraint of 
trade,” giving no reason for such conclu- 
sion. Such an allegation in the pleadings, 
without any facts being stated in its support, 
will be disregarded. See Dodge v. Detroit 
Trust Co., 300 Mich. 575. 


[Trial Court Grants Relief and Restricts 
Territory] 


A circuit judge, shortly after the bill was 
filed, heard the motion for a temporary 
injunction and denied it. Subsequently the 
case came before another judge on a motion 
for decree on the pleadings. The latter, after 
argument by counsel, rendered an opinion 
in which he held that plaintiff was entitled 
to the relief prayed for. However, upon 
objections to the proposed decree, the cir- 
cuit judge modified his opinion and entered 
a decree restricting the territory in which 
the covenant would be operataive to Wayne 
county, Michigan, a large portion of which 
is occupied by the city of Detroit in which 
the office of the company was located and 
from which the business was conducted. 


Defendant appeals and claims that inas- 
much as the circuit judge who first heard 
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the case on a motion for temporary in- 
junction dissolved it, therefore, the question 
became res adjudicata. Decision on a pre- 
liminary motion in no way affects a final de- 
cree. See, Palmer v. Kleiner, 236 Mich. 480; 
Dunnebacke v. Detroit GH & M Ry. Co., 
248 Mich. 450. 


[Agreement Legal by Statute] 


Defendant alleges that the covenant is 
illegal in that it tends to create a monopoly, 
is in restraint of trade, is unreasonable, and 
imposes a hardship on defendant. We have 
so repeatedly upheld under somewhat simi- 
lar circumstances a covenant not to com- 
pete that it is unnecessary to more than 
cite CL 1948, § 445.766 (Stat. Ann. § 28.66), 
which states that a restraint is permitted 
when its object is to protect a vendee, et 
cetera, in the furtherance of his business. 
This has been applied to the purchase of 
stock in a corporation, accompanied by an 
agreement on the part of the vendor not to 
compete. Buckhout v. Witwer, 157 Mich. 
406; Wolverine Sign Works v. Powers, 248 
Mich. 371; Arctic Dairy Company v. Winans, 
267 Mich. 80; Sewall v. Feller 288 Mich. 107. 


[Trial Court Can Restrict Territory] 


Defendant contends that it is not permis- 
sible for the trial court to restrict the ter- 
ritorial scope of the injunction as no terri- 
torial limits were specified in the covenant. 
In Hubbard v, Miller, 27 Mich. 15, a leading 
case referred to by both parties, a somewhat 
similar restrictive covenant was upheld, 
Mr. Justice Christiancy writing the opinion. 
In the restrictive covenant in that case, 
the vendors agreed not to engage in a simi- 
lar business but did not limit it either as to 
time or territory. The court stated that 
where a consideration recognized by law as 
being valuable is paid the law very prop- 
erly allows parties to judge for themselves 
of the sufficiency of value of such con- 
sideration for their contracts. The court 
granted injunctive relief but limited the 
scope of the injunction to the city of Grand 
Haven where the vendor’s business had 
theretofore been conducted and for some 
distance beyond the city limits. This was 
in 1873 before metropolitan districts of large 
cities were known, In the instant case, while 
the business was being conducted in the 
city of Detroit, the metropolitan area had 
been built up far beyond the city and county 
limits, the limitation to the county of Wayne 
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as stated in the decree seems reasonable on 
the record. The trial court so held after 
listening to the arguments of counsel. Simi- 
larly, a restriction to a smaller area might 
have appealed to the court though a busi- 
ness of the kind conducted by plaintiff is 
necessarily not confined to a neighborhood 
and probably seeks to draw trade from a 
very wide area. Similar provisions have been 
upheld where no particular area was set 
forth in the contract. See Up River Ice Co. v. 
Denler, 114 Mich. 296; Buck v. Coward, 122 
Mich. 530; and Colton v. Duvall, 254 Mich. 
346. Defendants cite Caswell v. Gibbs, 33 
Mich. 331, as authority for their contention, 
but in that case the terms of the contract 
were too indefinite, the court denying an 
injunction without prejudice to the parties 
bringing further proceedings: The court 
has the authority to enter a decree accord- 
ing to the facts so as to make the area of 
restriction a reasonable one. 


[Decree Affirmed—Right of Modification] 


Defendant claims that a judgment on the 
pleadings was improper in the instant case 
although the allegations in regard to the 
contract itself, payments, et cetera, were 
admitted. In the objections to the pro- 
posed decree defendant claimed that the 
cause required the taking of testimony and 
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that, therefore, a decree’ should not be 
entered on the pleadings and, more specifi- 
cally alleged that the court should have 
inquired as to whether the agreement was 
conscionable, whether or not plaintiff would 
be materially benefited or defendant harmed 
by the entry of decree and numerous other 
principles applicable in chancery cases, 
which principles were not set forth. The 
pleadings seem sufficient to fully justify the 
judge in coming to his conclusions. It is 
true that in the cases cited where. the 
contract did not limit the restricted terri- 
tory, testimony was taken. 


In affirming the decree wé do so subject 
to the right of either party to move for 
modification of the decree within 30 days 
after this decision is handed down and in 
that event testimony may be taken to show 
why the territory should be enlarged or 
restricted, and the decree may be so modi- 
fied by the trial court if it so decides if 
such timely motion is made and testimony 
taken. In the meantime, however, the in- 
junction on the decree heretofore rendered 
shall stand unless and until the decree is 
modified by the court. 

Subject to the right to move for modifi- 
cation as provided above, the decree is 
affirmed, with costs to plaintiff. 


[7 67,335] Boston Medical Supply Company v. Brown and Connolly, Inc., E. F. 
Mahady and Company, W. B. Saunders Company, The Williams and Wilkins Company, 


Lea and Febiger, and Viola H. Broadbent. 


In the United States District Court for the District of Massachusetts. 


No. 51-16. Dated April 7, 1952. 


Civil Action 


Clayton Antitrust Act 


Practice and Procedure—District in Which to Sue Corporation—Transacting Busi- 
ness—Motion to Dismiss for Improper Venue.—A foreign corporation is not transacting 
business within the District of Massachusetts when it sends one of its managers into 
Massachusetts to recover and return books previously sold by it to the plaintiff. This 
sporadic venture into Massachusetts for the above purpose cannot be construed as trans- 
acting business within the meaning of Section 12 of the Clayton Antitrust Act. A motion 
by the foreign corporation to dismiss by reason of improper venue is therefore granted. 

See the Clayton Act annotations, Vol. 1, { 2032.55. 

For the plaintiff: Allan R. Rosenberg, Boston, Mass. 

For the defendants: Tyler and Reynolds, and George B. Rowlings for E. F. Mahady 
Co.; Joseph J. Krohn for Williams and Wilkins Co.; Vincent L. Hennessy for Viola H. 
Broadbent, and Brown and Connolly, Inc.; Richard C. Evarts (Lune, Woodworth and 
Evarts) for W. B. Saunders Co.; Warren F. Farr for Lea and Febiger (Special) (Ropes, 
Gray, Best); and Foley, Hoag and Eliot, and F. A. Boudreau for T. H. McKenna, Inc.; 
all of Boston, Mass. 


Trade Regulation Reports q{ 67,335 


67,818 


Court Decisions 
Trebuhs Realty Co., Inc. v. News Syndicate Co., Inc. 


- Number 250—80 
9-25-52 


For prior opinions in the same case, see 1952 Trade Cases {[ 67,253 and 1950-1951 


Trade Cases {| 62,890. 


Memorandum 


[Corporation Not Transacting Business 
Within District] 


Sweeney, Chief Judge [Jn full text]: The 
defendant T. H. McKenna, Inc. has filed a 
motion to dismiss by reason of improper 
venue. 


[Defendant Not “Transacting Business’ | 


In the summer of 1950 one Miller, who 
was the manager of the Brooklyn branch of 
the defendant, sold the plaintiff about $3,000 
worth of medical books. Subsequently it 
was called to the attention of McKenna by 
other booksellers that such a sale was an 
improper one and that McKenna should 
not do business with this plaintiff. There- 
after Miller came into the state of Massa- 
chusetts in order to recover the unsold 
books then in the possession of the plaintiff. 
He was successful in this endeavor and had 
the balance of the books returned to the 
defendant in Brooklyn. This is the only 
time that the defendant through agents or 
servants ever came into Massachusetts so 
far as the evidence shows, and under the 
law it does not constitute “transacting busi- 
ness” within the meaning of Section 12 of 
the Clayton Act. There is no question that 


the defendant McKenna was not “found” 
in Massachusetts, and the sporadic venture 
into this commonwealth for the purpose 
of terminating its previous business rela- 
tionship with this plaintiff can hardly be 
construed as transacting business. The 
cases cited by the plaintiff in support of its 
position, Pennsylvania Lumbermen’s Mutual 
Fire Insurance Co. v. Meyer, 197 U. S. 407 
and Commercial Mutual Accident Co. v. 
Davis, 213 U. S. 245, are clearly distinguish- 
able from the instant case as in both of 
those cases the insurance companies’ risks 
were substantial within the state and the 
presence of an adjuster to adjust its losses 
can hardly be comparable to the visit of 
McKenna into the state for the purpose 
of not doing business here. 


[Motion to Dismiss Granted] 


The motion to dismiss must be allowed. 
The plaintiff's suggestion to transfer this 
case to New York does not seem practical, 
as many of the other defendants in this 
action are, on the surface at least, doing 
business only in Massachusetts. If the plain- 
tiff can satisfy this Court that the Southern 
District of New York would be a proper 
venue for all these defendants, then a mo- 
tion to transfer may be renewed. 


[1 67,336] Trebuhs Realty Co., Inc., Select Theatres Corporation, Select Operating 


Corporation, Barrymore Theatre Corporaticn, Central Theatres Leasing and Construction 
Co., Affiliated Theatre Building Co., Inc., 138 West 48 St. Theatre Co., Inc., and Magora 
Corp. v. News Syndicate Co., Inc., The New York Times Company, New York Herald 
Tribune, Inc., Hearst Corporation, New York Journal-American Dept.-Hearst Consoli- 
dated Publications, Inc., New York Post Company, and New York World-Telegram 
Corporation. 


In the United States District Court for the Southern District of New York. 
No. 69-55. Filed September 11, 1952. 


Civil 


Clayton Antitrust Act and Sherman Antitrust Act 


Civil Suit for Injunctive Relief Against Conspiracy—Defenses of Unclean Hands and 
Creation of Antitrust Violations—Motion to Strike—Public Interest.—In an action by 
legitimate theatre operators alleging that newspaper publishers engaged in a continuing 
conspiracy to deny the operators the advantages, accorded to producers of plays, of a scale 
of advertising rates which become lower as the volume of advertising increases and praying 
for injunctive relief, the publishers’ defenses that (1) the operators are precluded by reason 
of the doctrine of unclean hands from obtaining relief in a court of equity and (2) the 
operators are in effect seeking a decree in equity which, if granted, would be in aid of a 
conspiracy violative of the antitrust laws, would strengthen the operators’ dominance 
and control over producers of legitimate plays, and would prevent the publishers from 
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engaging in free enterprise and from offering advertising rates without discrimination, are 
stricken on the operators’ motion. 


In determining whether the above defenses should be permitted or denied, decisive 
weight must be given to the necessity of vindicating the public interest in free competi- 
tion—a necessity overriding the particular equities which might exist between the parties 
to the suit. Public policy may preclude an application of the doctrine of unclean hands. 
Whatever equities may be present as between the parties, they must yield to the overall 
public policy of the antitrust laws to prevent monopolies and restraint of trade. If the 
wrongful antitrust conduct of each of the parties is a defense to the other’s suit, the mis- 
conduct of each would serve to immunize the other from liability. The public interest 
would be caught in a cross-fire of wrongful conduct by the parties, with both free to 
continue their illegal activities until the Government intervened. 


wee the Sherman Act annotations, Vol. 1, § 1660.275; Clayton Act annotations, Vol. 1, 


For the plaintiffs: Klein and Weir, New York, N. Y. 


For the defendants: McCauley and Henry, New York, N. Y. (Clarence J. Shearn, 
Jr., of counsel), for Hearst Corporation and Hearst Consolidated Publications, Inc.; 
Brown, Cross and Hamilton, New York, N. Y. (E. Douglas Hamilton, of counsel), for 
New York Herald Tribune, Inc.; M. Marvin Berger, New York, N. Y., for New York 
Post Corporation; and Dewitt, Van Aken and Nast, New York, N. Y. (Harry H. Van 
Aken and Thomas A. Diskin, of counsel), for New York World-Telegram Corporation. 


For a prior opinion of the U. S. District Court, Southern District of New York, see 


1950-1951 Trade Cases {] 62,951. 
Opinion 
[Motion To Strike Affirmative Defenses| 


WEINFELD, District Judge [Jn full text]: 
In this action under the Sherman and Clay- 
ton Acts, the plaintiffs move pursuant to 
Rule 12(f) of the Federal Rules of Civil 
Procedure to strike affirmative defenses by 
four of the defendants as insufficient in law, 
impertinent and immaterial. 


[Injunction Sought] 


The plaintiffs seek an injunction restrain- 
ing the defendants, publishers of newspapers 
in New York City, from refusing to sell 
them amusement advertising space and from 
refusing to sell them such space at rates 
which will extend to them the same financial 
advantages granted to other advertisers who 
purchase the same quantity of space as 
plaintiffs. No demand is made for money 
damages. 


[Complaint] 


The relief sought is based upon a com- 
plaint which in substance alleges: that 
plaintiffs own and operate theatres for the 
presentation of legitimate plays in New 
York City, which they lease to independent 
producers under contracts, whereby they 
share in the box office receipts and also 
bear a part of the expenses for advertising 
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plays in New York City newspapers; that 
the advertising rates charged by the de- 
fendants are dependent upon the amount of 
space purchased by each individual ad- 
vertiser, decreasing as the number of lines 
increases; that the plaintiffs, by reason of 
their ownership of fifteen theatres, are in a 
position to purchase more space than that 
purchased by individual producers and so 
to take advantage of the lower rates; that 
in the case of plays produced at plaintiffs’ 
theatres, the defendants have engaged in a 
continuing conspiracy in restraint of trade 
by selling amusement advertising space ex- 
clusively to individual producers who lease 
plaintiffs’ theatres and refusing to sell such 
space to plaintiffs, thereby preventing them, 
as mass purchasers of space for the total 
attractions, from obtaining reduced rates. 


[Affirmative Defenses | 


In addition to a general denial of the 
material allegations of the complaint, the 
four defendants have interposed substantially 
similar affirmative defenses which are under 
attack by the present motion. They allege 
that the plaintiffs have been, and are, en- 
gaged in a combination to monopolize and 
control the booking of plays in legitimate 
theatres in New York City; that by reason 
of their said monopoly and as a condition 
of leasing their theatres, they have required 
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of, and forced upon, the producers of plays 
clauses in their agreements which prevent 
the said producers from advertising in 
media of their own selection and compel 
them to advertise only through agencies 
designated by plaintiffs, thus denying to the 
individual producer freedom of choice in 
these matters. 


Finally, it is claimed that the plaintiffs by 
this action are attempting to coerce and 
compel the defendants to discriminate in 
plaintiffs’ favor and against their competi- 
tors with respect to rates charged for amuse- 
ment advertising; that the relief sought 
would in effect foster the plaintiffs’ monopoly 
and control over producers of plays and the 
advertising of plays in New York City and 
elsewhere. Although there are allegations 
by three of the four defendants that the 
illegal conspiracy charged to the plaintiffs 
has damaged them, no counterclaim has 
been interposed either for damages or in- 
junctive relief. 


The claimed force of the affirmative de- 
fense is two-fold: first, that plaintiffs are 
precluded by reason of the doctrine of 
“unclean hands” from obtaining relief in a 
court of equity; second, the defendants say 
that plaintiffs are in effect seeking a decree 
in equity which, if granted, would be in aid 
of a conspiracy violative of the antitrust 
laws and would strengthen plaintiffs’ domi- 
nance and control over producers of legiti- 
mate plays and prevent the defendants from 
engaging in free enterprise and from offer- 
ing advertising rates without discrimination. 


[Judicial Attitdue Towards the Defenses— 
Cases Grouped] 


The decisions relied on by the parties 
appear to manifest a gradual development 
of a judicial attitude towards the defenses 
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of “unclean hands” and “in pari delicto” in 
cases involving the public interest. They 
will here be considered in three groups. 
The early infringement suits by those 
who had a property right in patents or 
copyrights were not barred by plaintiff's 
violations of the antitrust laws.’ The under- 
lying rationale of most of these holdings 
was that the plaintiff's misconduct was not 
related closely enough to the subject matter 
of the suit to warrant the application of the 
doctrine of “unclean hands.’’* These were 
followed by a series of Supreme Court rul- 
ings in which the owner of a patent was 
denied relief against an infringer where, 
through the use of the patent, he restricted 
competition or created a monopoly in un- 
patented items.* The denial of relief did 
not turn on whether the particular defend- 
ant suffered from the misuse of the patent. 
It was the use, or misuse, of the patent 
grant contrary to the public interest which 
was the basis of withholding relief to the 
patentee by the courts of equity. 
Another group of cases involved actions 
on contract in which the defense was that 
the promisee was engaged in a conspiracy 
to violate the antitrust laws. Whether that 
defense was allowed depended upon the 
relationship of the contract in question to 
the illegal scheme. Here, as in the instance 
of infringement suits, if the violation was 
related closely enough to the subject matter 
of the action and the contract was part of 
the scheme, the defense of illegality was 
upheld.* But if the contract was wholly 
unconnected with the asserted conspiracy, 
plaintiff could maintain his suit.2 It will be 
noted, however, that in those patent and 
contract cases in which the defense was 
allowed, defendant was not charged with 
combining in restraint of trade, but with 
infringement or breach of contract. He was 
not charged with offending the public in- 


1 Patents: e. g., National Electric Products 
Corp. v. Circle Flexible C. Co., 57 F. 2d 219 
(E. D. N. Y. 1931); Radio Corporation of 
America v. Majestic Distributors, 53 F. 2d 641 
(D. Conn. 1931); General Electric Co. v. Minne- 
apolis Electric Lamp Co., 10 F. 2d 851 (D. Minn. 
1924). Copyrights: e. g., Buck v. Cecere, 45 F. 
Supp. 441 (W. D. N. Y. 1942); Vitagraph v. 
Grobaski, 46 F. 2d 813 (W. D. Mich. 1931). 

* Some of the earliest cases, however, did not 
too closely search out the connection between 
the claimed violations and the rights asserted. 
See Motion Picture Patent Co. v. Laemmile, 
178 F. 104 (S. D. N. Y. 1910); Johns-Pratt Co. 
v. Sachs Co., 176 F. 738 (D. Conn. 1910); Na- 
tional Folding Box & Paper Co. v. Robertson, 
99 F. 985 (D. Conn. 1900). 


{| 67,336 


3E. g., Mercoid Corp. v. Mid-Continer.. wu. 
[1944-1945 TRADE CASES { 57,201], 320 U. S. 
661 (1944); Mercoid Corp. v. Honeywell Co. 
(1944-1945 TRADE CASES { 57,202], 320 U. S. 
680 (1944); Morton Salt Co. v. Suppiger Co., 
314 U. S. 488 (1942). 

+E. g., Continental Wall Paper Co. v. Louis 
Voight & Sons Co., 212 U. S. 227; ef. Delaware 
L. & W. R. Co. v. Frank, 110 F. 689. 

5 Small Co. v. Lamborn & Co., 267 U. S. 248; 
Connolly v. Union Sewer Pipe Co., 184 U. S. 
540; Bell v. Lamborn, 4 Cir., 2 F. 2a 205; Cf. 
Bruce’s Juices, Inc. v. American Can Co. 
ee es TRADE CASES { 57,553], 330 U. S. 
743. 
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terest, but, rather, with invading the indi- 
vidual rights of the plaintiff. 


Still a third group of cases involved ac- 
tions charging antitrust violations, in which 
the fact that plaintiff had acquiesced in, or 
furthered, the conspiracy of which he now 
complained, was found to preclude suit.° 
Since plaintiff had participated in the very 
scheme with which he charged defendant, 
he was in no position to complain. The 
defense was upheld on the principal of “in 
part delicto.” 


[Considerations in Determining Availability 
of Defense] 

It may be acknowledged that no sharply 
defined principle emerges from all these 
cases, some of which are not altogether 
consistent. What does appear, however, is 
that the defenses of “unclean hands” and 
“in part delicto” were not considered solely 
within the framework of traditional equity 
concepts. In determining whether the de- 
fense should be permitted or denied, deci- 
sive weight was given to the necessity of 
vindicating the public interest in free com- 
petition—a necessity overriding the particular 
equities which might exist between the 
immediate parties. 


[Paramount Consideration to Antitrust Policy] 


The importance of giving paramount con- 
sideration to antitrust policy has been 
crystalized in two recent cases, which, in 
my opinion, require the granting of plain- 
tiffs’ motion. In the first of these, Kiefer- 
Stewart Co. v. Joseph E. Seagram & Sons, 
Inc. [1950-1951 TrapvE Cases J 62,737], 340 
U. S. 211 (1951), a treble damage action, 
the defendants had violated the Sherman 
Act by fixing maximum resale prices and 
refusing to sell to wholesalers unless they 
agreed to dictated maximum resale prices. 
The defendants introduced evidence to show 
that the plaintiff-wholesaler had violated 
the antitrust laws by agreeing with other 
wholesalers to fix minimum prices for the 
sale of liquor. The Supreme Court held 
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that plaintiff’s participation in such a con- 
spiracy was not a defense. 


“Tf [plaintiff] and others were guilty of 
infractions of the antitrust laws, they 
could be held responsible in appropriate 
proceedings brought against them by the 
Government or by injured private per- 
sons. The alleged illegal conduct of 
[plaintiff], however, could not legalize 
the unlawful combination by [defendants] 
nor immunize them against liability to 
those they injured. Cf. Fashton Origi- 
nators’ Guild v. Trade Comm’n, 312 U. S. 
Hoy Fees FSI (Gp) 214)) 

The second of the cases has an interesting 
history. A short time before the ruling in 
the Kiefer case, the Court of Appeals for 
the Tenth Circuit decided Moore v. Mead Serv- 
ice Co., [1950-1951 TrapE Cases J 62,674], 
184 F. 2d 338 (1950). Plaintiff had con- 
spired to prevent the sale in his city of all 
but his own products. To counteract the 
effects of this conspiracy, the defendants, 
competitors of plaintiff, reduced their prices 
only in that city, while maintaining them in 
others. Plaintiff thereupon instituted a treble 
damage action, charging the defendants with 
violating the Robinson-Patman Act. The 
Court of Appeals held that since the plain- 
tiff was “actually in pari delicto” and his 
damages were the direct result of his par- 
ticipation in an unlawful combination to 
create a monopoly, he could not recover." 
Subsequently, the Supreme Court vacated 
the judgment and remanded the case “for 
further consideration in the light of’ the 
Kiefer case.2 Upon such reconsideration, 
the Court of Appeals held that the Kiefer 
case controlled and that plaintiff was not 
precluded from bringing his action.® 


[Trend Toward Abolition of the Defense | 


In my opinion, the Kiefer and Moore 
cases show a clear trend toward the aboli- 
tion of the defense of “unclean hands” in 
antitrust violation suits..° The defendants 
contend that these are distinguishable be- 
cause they are actions at law.” In neither 


6. g., Hastman Kodak Co. v. Blackmore, 2 
Cir., 277 F. 694; Bluefields S. S. Co. v. United 
Fruit Co., 3 Cir., 243 F. 1. 

7™But see comment on this ruling 
Columbia Law Review 523. 

8 Moore v, Mead Service Co., 340 U. S. 944, 
945 (1951). 

® Moore v. Mead Service Co., 10 Cir. [1950-1951 
TRADE CASES f 62,876], 190 F’. 2d 540, 541, cert. 
denied 342 U. S. 902. 

10 See 61 Yale Law Journal 1010, 1028-1030. 
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11In support of their position they note the 
coment of the Court of Appeals for this Circuit 
in Alfred Bell & Co. v. Catalda Fine Arts 
[1950-1951 TRADE CASES f 62,893], 191 F. 2d 
99, 106, that the ruling in the Kiefer case ‘‘has 
given the ‘unclean hands’ doctrine a somewhat 
narrowed scope.’’ Accordingly, they urge that 
the defense may still be advanced to defeat 
equitable claims, although unavailable in actions 
at law in antitrust suits. This appears to be a 
rather strained interpretation of the Court’s 
passing comment. 
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case did the Supreme Court rely on or even 
mention this distinction. While this is not 
controlling since the precise point was not 
at issue in either case, the policy considera- 
tions inherent in the rejection of the un- 
clean hands” defense in actions at law are 
equally applicable to suits in equity. In 
authorizing private remedies for persons in- 
jured by infractions of the antitrust laws, 
Congress intended to provide not only for 
private redress but also to impose sanctions 
to secure the more effective enforcement of 
antitrust legislation.” The fact that Con- 
gress also authorized Government action 
does not detract from what might be termed 
the dual character inherent in a civil suit 
based upon such legislation—vindication of 
the public interest as well as redress of 
private injury. And, of course, “Courts of 
equity may * * * go much farther both to 
give and withhold relief in furtherance of 
the public interest than they are accustomed 
to go when only private interests are in- 
volved.” More specifically, public policy 
may preclude an application of the doctrine 
of “unclean hands.” ** Whatever equities may 
be present as between private litigants, they 
must yield to the overall public policy of the 
antitrust laws to prevent monopolies and 
restraint of trade.” 


[Defendants Claim No Causal Nexus 
Between the Wrongs] 


The defendants next urge that in Kiefer 
and Moore the violations in each case were 
collateral to the illegal conspiracies en- 
gaged in by the defendants; that there was 
no causal nexus between the wrongs, where- 
as in the instant case plaintiffs’ alleged vio- 
lations of the antitrust laws are (lirectly 
connected with the subject matter of the 
suit. It is by no means clear that the facts 
of the Moore case warrant this distinction 
since it appears that there the defendants’ 
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violations of the antitrust laws were in 
direct response to the plaintiff's conspiracy. 
Defendants specifically showed that they 
were being driven out of business by plain- 
tiff’s misconduct in the latter’s city.” 

In the instant case there is no allegation 
that defendants’ conduct was caused by 
plaintiffs’ acts. The affirmative defenses 
accuse the plaintiffs of monopolizing the 
booking of plays, dictating to producers as 
to advertising agencies and advertising 
media, thereby preventing them from freely 
arranging and selecting their own advertis- 
ing and publication media to the defendants’ 
injury. Thus, the relationship between the 
alleged illegal acts of plaintiffs and those 
charged to the defendants seems more re- 
mote here than in the Moore case. Further- 
more, plaintiffs’ alleged conduct seems less 
to injure the defendants than persons not 
parties to this action. Indeed, from the 
conclusory allegations set forth in the de- 
fenses, it is difficult to determine, as it was 
not in the Moore case, just what the injury 
is of which defendants complain. 


[Defendants’ Arguments] 


Defendants further assert that making re- 
lief available to plaintiffs will force the 
defendants to discriminate in favor of the 
plaintiffs and against the small producer. 
But none of the affirmative defenses alleges 
that providing plaintiffs with advertising at 
reduced rates will, without more, constitute 
a violation by defendants of the antitrust 
laws. The defendants admit that it is their 
policy to sell increased space to the amuse- 
ment advertiser at reduced rates; and 
neither party has asserted that it is illegal 
for them to do so. Of course, if it appears 
on trial that, in fact, an injunction will 
compel defendants to discriminate illegally 
and in violation of the statutes, such relief 
may be withheld. 


uw See Maltz v. Sav, 7% Cir.f 134 F. 2d 2, 4, 
cert. denied 319 U. S. 772; Wilder Mfg. Co. v. 
Corn Products Co., 236 U. S. 165, 174. 

18 Virginia Ry. v. Federation, 300 U. S. 515, 
552. See also United States v. Morgan, 307 U.S. 
183, 194; Morton Salt Co. v. Suppiger Co., 314 
U.S. 488, 493. 

4 Shinsaku Nagano v. McGrath, 2 Cir., 187 
F. 2d 753, 759. 

% The complete subordination of such special 
equities and defenses which may exist between 
private litigants to the paramount public interest 
is demonstrated in Mercoid Corp. v. Mid-Con- 
tinent Co, [1944-1945 TRADE CASES { 57,201], 
320 U. S. 661, 669-670. The plaintiff sought to 
avoid the ‘‘unclean hands’’ defense there inter- 
posed by a plea of res judicata arising by reason 
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of an earlier action between the same parties 
involving the same issues. The plea was re- 
jected, the Court holding that the parties cannot 
foreclose the Courts from exercising their dis- 
cretion to grant or withhold relief in the public 
interest by the failure of the defendant to inter- 
pose the same defense in the earlir action. 

Recently this Court held that the public in- 
terest in the enforcement of antitrust statutes 
permitted the maintenance of a declaratory 
judgment action, even though it was claimed 
that plaintiff was ‘‘in pari delicto” in violating 
the Robinson-Patman Act. United Cigar-Whelan 
Stores Corp. v. H. Weinreich & Co., Inc., Civil 
71-355 [1952 TRADE CASES f 67,322]. 

1° Cf. Fashion Originators’ Guild v. Trade 
Comm’n, 312 U .S. 457. 
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Finally, defendants urge that a rejection 
of their defense will aid the plaintiffs to 
strenthen their monopolistic practices. It 
seems to me that this contention is ade- 
quately answered by pointing out that de- 
fendants, three of whom allege injury as a 
result of plaintiffs’ conduct, may either bring 
a separate suit for relief, or counterclaim 
in this action, where a court of equity with 
its broad powers could appropriately mold 
its decree.” There also remains relief by 
Governmental action.* Defendants’ view, 
fully spelled out, would mean that when 
respective litigants are both engaged in 
antitrust violations, the wrongful conduct 
of each is a defense to the other’s suit, 
with consequent dismissal of the complaint 
and a standoff. In effect, the misconduct 
of each serves to immunize the other from 
liability. The public interest is caught in 
the cross-fire of wrongful conduct by the 
litigants, with both free to continue their 
illegal activities until such time as the Gov- 
ernment shall intervene. On the other hand, 
permitting the prosecution of the respective 
claims by each of the parties, unburdened 


Cited 1952 Trade Cases , 67,823 
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by the defense of “unclean hands,” would, 
if successful, result in judgment and decree 
against each wrongdoer. 


[Public Interest] 


If, for example, as a result of a counter- 
claim or a separate suit either by the Govy- 
ernment or any injured party, the plaintiffs 
were enjoined from alleged coercion of the 
small producers in their choice of adver- 
tising media, the public interest would be 
vindicated; so that granting of relief to 
plaintiffs in this action need not strengthen 
their asserted monopoly. Striking the de- 
fense would mean that plaintiffs’ claim as 
to the illegal conduct of defendants could 
be heard on the merits and, if upheld, the 
public interest thereby served. 


[Motion Granted| 


The motion to strike is granted. 

The foregoing disposition makes it un- 
necessary to consider other aspects of the 
plaintiffs’ motion. 

Settle order on notice. 


{f 67,337] Herman H. Hunt, Pearl G. Hunt, and Tower Theatre, Inc., a dissolved 
Kansas corporation v. Warner Bros. Pictures Distributing Corporation; Loew’s Incor- 
porated; Twentieth Century-Fox Film Corporation; Paramount Film Distributing 
Corporation; Columbia Pictures Corporation; United Artists Corporation; Universal 
Film Exchanges, Inc.; RKO Radio Pictures, Inc.; Fox Midwest Amusement Corporation; 
and Fox Midwest Theatres, Inc. 


In the United States District Court for the Western District of Missouri, Western 
Division. No. 7442. Dated August 28, 1952. 


Sherman Antitrust Act 


Practice and Procedure—Suit for Civil Damages—Motion To Transfer Action— 
Convenience of Parties and Witnesses and in Interest of Justice—A motion made by 
motion picture distributors to transfer an antitrust treble damage action against them 
to another district is overruled where the alleged illegal activities were formulated and 
carried into effect in the present district, the plaintiffs were serviced from the distributors’ 
offices in the present district, the records of the distributors were within the jurisdiction 
of the present court, and a number of the witnesses the parties might be expected to use 
at the trial were residents of the present jurisdiction or subject to subpoena processes 
issuing therefrom. The plaintiffs’ choice of forum must be overcome by a clear showing 
that the transfer will make the trial markedly more convenient to both parties, and that 
a substantial interest of justice compels the transfer. A transfer of the action should 
not be made merely upon the fact that the locale of the theatres involved, or object of 
the alleged conspiracy, is in the other district. 


See the Sherman Act annotations, Vol. 1, J 1640.291. 


340 U. S. 211, 214. In fact, the Government has 
already instituted antitrust proceedings against 
one of the plaintiffs. 


1 Cf, Mulhens & Kropff v. Muelhens, Inc., 38 
F. 2d 287, 296-297; Morton Salt Co. v. Suppiger 
Co., 314 U. S. 488, 493. 

18 Kiefer-Stewart Co. v. Joseph EH. Seagram & 
Sons, Inc. [1950-1951 TRADE CASES f 62,737], 
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For the plaintiffs: SolbertM. Wassenstrom, Kansas City, Mo., and Seymour F. Simon, 


Chicago, Ill. 


For the defendants: Watson, Ess, Whittaker, Marshall and Enggas, Kansas City, 
Mo.; J. C. Wilson, Kansas City, Mo.; Colvin A. Peterson, Jr., Kansas City, Mo.; Spencer, 
Fane, Britt and Browne, Kansas City, Mo.; and Joseph J. Kelly, Jr., Kansas City, Mo. 


Order on Motion To Transfer 
[Transfer of Treble Damage Action] 


Ripce, District Judge [In full text]: The 
most potent factor, and, we believe, the 
only one that weighs in favor of a transfer 
of this private Sherman Act litigation *(15 
Ue SsiG) Sectionss le Zandsl 5S) mrromr this 
Court to the United States District Court 
for the District of Kansas, Second Division, 
at Wichita, Kansas, under Section 1404 (a), 
Mite, 28.7 Uz 0S. G@. ine thatethe™mnrotion 
picture theatres here involved are situated 
in that City. 


[Activities Take Place in District] 


In their complaint, plaintiffs allege “the 
illegal activities hereinabove described were 
formulated and carried into effect in Kansas 
City, Missouri, where applications for li- 
cense agreements for the showing of pic- 
tures in Wichita, Kansas, were negotiated 
at the exchanges maintained by the de- 
fendant-distributors and at the offices of 
Midwest and Midwest Theatres, and at 
other places in Kansas City, Missouri, un- 
known to plaintiffs.’ By way of affidavits 
of the parties it is clearly established that 
all business relations had by plaintiffs with 
the defendant-distributors were at, or with 
representatives of, the offices of said dis- 
tributors, maintained in Kansas City, Mis- 
souri, and it is from those offices that 
theatres in Wichita, Kansas, were served. 


[Plaintiffs Serviced from District] 


Previous litigation of a similar character 
in this Court confirms as true the allega- 
tions of the complaint and the assertion 
of fact so made by plaintiffs; that the de- 
fendant-distributors maintain at their offices 
in Kansas City, Missouri, books, records 
and documents relating to the licensing and 
distribution of motion pictures in the State 
of Kansas, and it is from those offices that 
theatres in the State of Kansas are serv- 
iced with motion pictures. Defendants ap- 
parently do not contend otherwise. They 
admit that exhibitors throughout the State 
of Kansas are serviced by “salesmen * * * 
who call upon plaintiffs and other exhibitors 
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for the purpose of taking applications for 
the licensing of motion pictures, which 
applications are accepted or rejected at the 
home offices of the respective distributors 
in the State of New York,” but serviced 
from their Kansas City, Missouri, offices. 


[Location of Object of Conspiracy 
Not Controlling | 


In light of the fact that defendants are 
charged with the consummation of the 
conspiracy alleged in the complaint within 
the jurisdiction of this Court, and that the 
affidavits of the parties in support of and 
in opposition to the motion to transfer, 
reveal that the alleged conspiracy could 
have been, if it was ever existant, con- 
summated or furthered by transactions 
occurring within the jurisdiction of this 
Court, we do not believe that a transfer 
of this action should be made merely upon 
the fact that the locale of the theatres in- 
volved or object of such alleged conspiracy 
is in Wichita, Kansas. The gist of the 
action here is one of unlawful conspiracy 
and not merely the location or object of 
the conspiracy. We recognize, as defend- 
ants assert, that ‘where discrimination 
among theatres is alleged (as in the com- 
plaint) one of the most important issues 
of fact is as to the physical and economic 
geography” surrounding the locale of theatres; 
but such issue is not the only factual issue 
involved in actions of this character. Of 
equal importance is the manner in which 
defendants conducted their business, the 
“playing position” granted various theatres, 
and the records concerning such matters, 
together with many other factors. 


a 


[Records and Witnesses Within Jurisdiction 
of Court] 


Records of defendants, revealing such 
matters, are within the jurisdiction of this 
Court, according to the affidavits submitted 
by plaintiffs. Defendants apparently do not 
contend otherwise. It appears that a num- 
ber of witnesses the parties might be ex- 
pected to use at the trial of this action 
are resident in this jurisdiction or subject 
to subpoena processes issuing therefrom, 
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A contra situation is not shown to exist 
regarding the jurisdiction of the proposed 
transferee Court. No substantial showing 
is here made by defendants that witnesses 
which they may call (except those regard- 
ing the location of theatres) will not be 
available to them at the trial of this cause 
in this jurisdiction. As to the location 
of theatres involved in actions such as this, 
maps, plats and expert witnesses are usually 
used to establish such facts, and a party 
must be presumed to have control over 
“expert witnesses” employed by it. 


[Judge and Jury Not Conversant With 
Locale—Contention]| 


e 


Defendants’ contention that a trial of this 
action before “a judge and jury” conversant 
with the locale of the theatres involved 
would result in “relatively little proof * * * 
as to (that) basic fact,” lends little convic- 
tion to a transfer of this action. The several 
Divisions of the United States District 
Court for the State of Kansas undoubtedly 
are comprised of a number of Counties, as 
they are in this jurisdiction. Juries sum- 
moned for such Courts are called from the 
whole area of the Division, and not from 
a single environment. We doubt that the 
quantum of proof before a judge or jury, 
whether conversant or not with the loca- 
tion of a given theatre, in an action such 
as this, would materially affect counsel in 
their preparation for trial, or the quantum 
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of proof that would be adduced concerning 
such matter. 


[Choice of Forum Should Rarely Be 
Disturbed] 


“Unless the balance is strongly in favor 
of the defendant, plaintiff's choice of 
forum should rarely be disturbed.” Gulf 
Oil Company v. Gilbert, 330 U. S. 501, 508. 


In evaluating the transfer of an action under 
Section 1404 (a) for “the convenience of 
the. parties and witnesses and in the interest 
of justice,” each application, to that end, 
presents an individual problem. We believe 
that the opinion of the Second Circuit, in 
Ford Motor Company v. Ryan, 182 F. (2d) 
329, states the criteria and rule that should 
be followed in ruling such matters, and that 
plaintiff’s choice of forum should be over- 
come by a clear showing that the transfer 
of such an action will make the trial 
markedly more convenient to both parties 
to the action, and that a substantial ‘‘inter- 
est of justice” compels such a transfer. 


[Motion to Transfer Overruled] 


We do not believe that defendants have 
made such a showing here or sustained the 
burden cast upon them to clearly establish 
that a transfer of this cause would be “for 
the convenience of the parties and witnesses 
and in the interest of justice.” Therefore, 
the defendants’ motion to transfer this ac- 
tion to the United States District Court 
for the District of Kansas, Second Division, 
is by the Court overruled. 


[67,338] Leonard R. Jensen and Dorothy R. Jensen, co-partners doing business 
as Jensen’s Super Valu v. J. A. A. Burnquist, individually and as Attorney General of the 
State of Minnesota, and J. W. Clark, individually and as Commissioner of the Department 
of Business Research and Development of the State of Minnesota. 


In the United States District Court for the District of Minnesota, Fourth Division. 


No. 4079 Civil. Dated September 17, 1952. 


Minnesota Unfair Trade Practices Act 


State Laws Giving Away of Articles—Suit in Federal Court To Restrain Enforcement 
of Law—Constitutionality—Irreparable Injury.—A complaint brought by a retail grocer, 
purporting to represent other retail grocers as a class, alleging that a Minnesota law 
prohibiting the giving away of any article for the purpose, or with the effect of injuring 
competitors and destroying competition is unconstitutional and seeking an injunction re- 
straining State officials from enforcing the provisions of that law against it and other retail 
grocers who are participating in a joint advertising program in which articles will be given 
away, is dismissed, and injunctive relief is denied by a federal district court since the 
retail grocer did not make a sufficient showing that the need for equitable relief by injunc- 
tion is imminent in order to prevent great and irreparable injury. It does not appear from 
the record that there are any of the exceptional circumstances existing which are required 
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to be found before a federal district court can undertake to interfere by injunction with the 


operation of the State statute. 


See the Federal Laws annotations, Vol. 1, 1784; State Laws annotations, Vol. 2, 


{ 8428. 


For the plaintiffs: Kenneth M. Owen, Charles F. Noonan, and Jule M. Hannaford 
(Dorsey, Colman, Barker, Scott and Barber, Minneapolis, Minn.). 


For the defendants: George B. Sjoselius, Deputy Attorney General of Minnesota, and 
Irving Gotlieb, Special Assistant Attorney General of Minnesota, St. Paul, Minn. 


Order . 
[State Law Alleged Invalid] 


SANBORN, Circuit Judge, and NorpByE and 
Joyce, District Judges [Jn full text]: Plain- 
tiffs challenge the validity of and seek under 
the provisions of Title 28, Section 2281 and 
2284 of the Judicial Code, an interlocutory 
and permanent injunction restraining the 
defendants from enforcing those provisions 
of paragraph 1, Section 325.04 of Minnesota 
Statutes, 1949, as amended, which relate 
to the giving, offering to give, or advertising 
the intent to give away any commodity, 
article, goods, wares or merchandise for the 
purpose or with the effect of injuring com- 
petitors and destroying competition. The 
challenged section reads as follows: 


“325.04. Selling Below Cost Forbidden. 
Any retailer or wholesaler engaged in 
business within this state, who sells, offers 
for sale or advertises for sale, any com- 
modity, article, goods, wares, or merchan- 
dise at less than the cost thereof to such 
vendor, or gives, offers to give or adver- 
tises the intent to give away any com- 
modity, article, goods, wares or merchandise 
for the purpose or with the effect of 
injuring competitors and destroying com- 
petition, shall be guilty of unfair discrimi- 
nation; and, upon conviction, subject to 
the penalty therefor provided in Section 
325.48, subdivision 1.” 


The reference to subdivision 1 of Section 
325.48 is an error, for Clause 1, Subdivision 
2 of Section 325.48 governs the penalty and 


makes a violation of the above section a mis- 
demeanor. 


[Plaintiffs Purport To Represent a Class] 


Plaintiffs are co-partners engaged in the 
retail grocery business at Golden Valley, 
Minnesota, and are one of 137 retail grocery 
stores in Minnesota licensed to use the trade 
name of either “Super Valu Food Store” 
or “U-Save Food Store”, the title to which 
lies in Winston & Newell Co., a Delaware 
corporation engaged in the wholesale grocery 
business in Minneapolis. Each of the retail 
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stores is owned by an independent retail 
merchant, who, as a condition to the use 
of the trade name, must purchase the mer- 
chandise they sell from Winston & Newell 
Company. The latter is not a party to this 
action. Plaintiffs bring this action on behalf 
of all the stores in Minnesota licensed to use 
the above trade names, purporting to repre- 
sent a class within the meaning of Rule 
23 (a), Federal Rules of Civil Procedure. 
Jurisdiction of this court is based upon the 
claim that the matter in controversy arises 
under the Constitution of the United States 
and exceeds the sum or value of $3,000, ex- 
clusive of interest and costs. 


[To Commence Joint Advertising Program| 


The complaint alleges that all the retail 
grocery stores licensed to use the above 
trade names have made arrangements to 
commence a joint advertising program for 
the purpose of advertising the fact that the 
year 1952 is the tenth year in which the 
above trade names have been used by inde- 
pendent merchants, said program being as 
follows: 


“(a) Beginning on May 15, 1952, and 
continuing thereafter for a period of 
ten days, each person who enters such 
store may fill out an entry blank on which 
is recorded his name and address and de- 
posit the same in a receptacle provided 
for that purpose. Such person may fill 
out an entry blank whether or not he 
makes a purchase and may fill out as 
many entry blanks as he wishes. 

(b) On May 24, 1952, a drawing of 
these entry blanks will be held at each 
such store and each person whose name 
appears on the entry blank so drawn will 
be awarded free of charge an RCA Victor 
Radio, Model IX51. Each such store will 
award free of charge one such radio, but 
some will award more than one. 


(c) Each entry blank so drawn at each 
Super Valu Food Store and each U-Save 
Food Store will be sent to a central loca- 
tion where an additional drawing will be 
held after May 24, 1952. The first seven 
holders of the entry blanks so drawn at 
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such drawing will each be awarded, free 
of charge, one 13% cubic foot Ben Hur 
Freezer, plus $150 worth of frozen foods. 
The second seven holders of the entry 
blanks so drawn at such drawing will each 
be awarded, free of charge, one Easy 
Spindrier Washer, plus a full year’s sup- 
ply of FAB, a soap used in operating said 
washing machine.” 


[Policy To Give Gifts] 

The complaint also alleges that it has been 
and still is the policy and practice of plain- 
tiffs, the persons on behalf of whom this 
Suit is brought, and other retail merchants, 
to stimulate business and create good will 
among their customers and persons who 
enter their places of business, by giving 
from time to time to such persons, gifts of 
varying types and in varying manners; that 
this policy is necessary to the existence of 
successful merchandising, and that neither 
this policy nor the above program have as 
their purpose or effect to injure or destroy 
competition. 


[Grounds of Alleged Unconstitutionality] 


Plaintiffs claim to have satisfied all the 
jurisdictional prerequisites to the issuance 
of an injunction and assert the unconstitu- 
tionality of the portion of Section 325.04 
that prohibits give-away programs because 

“1. Such prohibition is arbitrary and 
unreasonable and in violation of the due 
process clause of the Fourteenth Amend- 
ment; 

“2. Such prohibition, because it pro- 
hibits a normal business practice regardless 
of intent, is in violation of the due process 
clause of the Fourteenth Amendment; 

“3. Such prohibition discriminates be- 
tween manufacturers on the one hand and 
wholesalers and retailers on the other 
in violation of the equal protection clause 
of the Fourteenth Amendment; 

“4. Such prohibition, because of the 
exception contained in Section 325.06, is 
vague and uncertain, in violation of the 
due process clause of the Fourteenth 
Amendment.” 


[Defendants Charge that Plaintiffs 
Will Violate Law] 

The complaint alleges further that defend- 
ants charge that plaintiffs will violate said 
Section 325.04 if they carry out their pro- 
gram and threaten to arrest and criminally 
prosecute plaintiffs, their officers and em- 
ployees; and, that as a result plaintiffs are 
prevented from carrying on and conducting 
their business in conformity with their usual 
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and customary practice and with sound 
and legitimate business practices; that Sec- 
tion 325.04 provides for penalties so severe 
as to render it impracticable and dangerous 
for plaintiffs to test the constitutionality of 
said statute in criminal proceedings. 


[Restraining Order Previously Issued] 


A temporary restraining order was issued 
on May 14, 1952, and thereafter a three- 
judge court was impaneled and the matter 
submitted for final determination on June 
2, 1952. It now appears that, under the pro- 
tection of the temporary restraining order, 
plaintiffs proceeded with their advertising 
and carried out their give-away program on 
May 24 and May 31, 1952. The benefit of 
the advertising and the give-away programs 
in order to attract the attendance of pros- 
pective customers to plaintiffs’ store has 
been carried out. Defendants contend, there- 
fore, that the controversy is now moot by 
the complete performance by plaintiffs of 
that which is allegedly in violation of the 
statute referred to. But we shall consider 
the controversy as still pending in that if 
we determine to accept jurisdiction, there is 
a showing that the challenged practices will 
arise again in future give-away programs 
which the Super Valu and U-Save Stores 
intend to follow. * 


[What Must Be Shown] 


At the outset, it must be clear that the 
invalidity of a state law is not of itself 
grounds for equitable relief in a Federal 
Court. The controlling question before us 
is whether plaintiffs have made a sufficient 
showing that the need for equitable relief 
by injunction is imminent in order to prevent 
great and irreparable injury. See American 
Federation of Labor v. Watson, 327 U.S. 582. 


[Irreparable Injury Not Established] 


This is a so-called spurious class suit in 
that there is a common question of law and 
fact which pertains to some 115 grocery 
stores licensed in Minnesota by Winston & 
Newell Co., which in the future may partici- 
pate in one or more of the so-called give- 
away programs instituted by the Winston 
& Newell Co. However, no other store 
owners have intervened herein. The alleged 
irreparable damage to be sustained in the 
event any present or proposed give-away 
program is halted arises, first, on account of 
the alleged inability to recoup the losses 
in advertising expenditures which would 
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result if the State proceeded by injunction 
to restrain such program as being violative 
of the statute in question; and second, that 
the plaintiffs are threatened with immediate 
and irreparable injury in being subject to 
arrest and prosecution by state authorities. 
Neither contention justifies the intervention 
of this court under the circumstances pre- 
sented. The advertising launched by the 
Winston & Newell Co. in presenting its 
so-called give-away program allegedly bene- 
fits all of the stores participating in the 
event. There are 137 stores in Minnesota, 
and the share that each would have to ex- 
pend in support of its program is a relatively 
small amount. The prizes are furnished by 
the various manufacturing concerns at no 
cost to the Winston & Newell Co., and it 
may be noted that the specimen advertising 
submitted covers not only the so-called 
give-away features to attract customers to 
the stores, but the greater part of the ad- 
vertising is concerned with allegedly attrac- 
tive bargains in various commodities handled 
by the Super Valu and U-Save Stores. Ob- 
viously, if the State proceeded by injunction 
proceedings, the give-away program may 
be halted until the determination of the 
legality of the statute involved. But the other 
advertising features in the proposed adver- 
tising which sets forth the attractive bar- 
gains in merchandise would be unrestricted 
and would continue. And in the event of 
intervention by state authorities in a State 
Court, the same constitutional objections, 
State and Federal, could be lodged by plain- 
tiffs to such proceedings. The challenged 
statute is now one of the duly adopted laws 
of this State. If it is unconstitutional and 
plaintiffs desire to test the law, there is no 
requirement that there be any prescribed 
involvement of money in any give-away 
program or for advertising such event in 
order to bring about an opportunity for 
plaintiffs to have their day in court. Pre- 
sumably, a nominal expenditure for so-called 
give-away programs would bring about the 
necessary intervention by state authorities 
so as to enable plaintiffs to challenge the 
law’s validity. We express no view as to 
the soundness of plaintiffs’ contention in 
asserting that the law is violative of their 
constitutional rights and that there must 
be an intent to injure competitors and de- 
stroy competition in order to constitute a 
legal wrong. If these views are sound, the 
State Court should be given the opportunity 
first to determine their soundness in absence 
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of great and irreparable injury. The show- 
ing here falls far short of any such danger. 


The alleged threat of criminal prosecution 
and consequent irreparable injury is likewise 
devoid of any real substance. No criminal 
proceedings have been threatened. Hereto- 
fore all proceedings under the law by state 
authorities have been by way of application 
for injunctive relief. The offense is a mis- 
demeanor. The assertion that employees of 
the various stores are in fear of criminal 
proceedings against them and that they 
threaten to leave their employment unless 
protected by a restraining order herein is 
without the slightest foundation. Moreover, 
Federal Courts should not halt criminal 
proceedings in the State Court in absence 
of great and immediate irreparable injury. 
If criminal proceedings were instituted, which 
is exceedingly remote in view of the show- 
ing here, plaintiffs could challenge such 
proceedings in State Court and raise all of 
the constitutional barriers thereto upon which 
plaintiffs rely herein. 


The views of the Supreme Court in Doug- 
las v. City of Jeannette, 319 U. S. 157, at p. 
163, are particularly apposite: 


“Tt is a familiar rule that courts of 
equity do not ordinarly restrain criminal 
prosecution. No person is immune from 
prosecution in good faith for his alleged 
criminal acts. Its imminence, even though 
alleged to be in violation of constitutional 
guaranties, is not a ground for equity 
relief since the lawfulness or constitution- 
ality of the statute or ordinance on which 
the prosecution is based may be deter- 
mined as readily in the criminal case as in 
a suit for an injunction. * * * Where 
the threatened prosecution is by state 
officers for alleged violations of a state 
law, the state courts are the final arbiters 
of its meaning and application, subject only 
to review by this Court on federal grounds 
appropriately asserted. Hence the arrest 
by the federal courts of the processes of 
the criminal law within the states, and 
the determination of questions of criminal 
liability under state law by a federal court 
of equity, are to be supported only on a 
showing of danger of irreparable injury 
‘both great and immediate.’ ” 


And see, Watson v. Buck, 313 U. S. 387. The 
facts in Parker v. Brown, 317 U. S. 34, are 
readily distinguishable from the case at bar. 


[Court Will Not Interfere] 


It does not appear from this record that 
there are any of the exceptional circum- 
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Stances existing which are required to be 
found before this Court, in the proper ex- 
ercise of discretion, can undertake to inter- 
fere by injunction with the operation of a 
state statute. As was stated in Stainback v. 
Mo Hock Ke Lok Po, 336 U. S. 386, 383. 


_ “* * * We think that where equitable 
interference with state and territorial acts 
is sought in federal courts, judicial con- 
sideration of acts of importance primarily 
to the people of a state or territory should, 
as a matter of discretion, be left by the 


federal courts to the courts of the legis- 
lating authority unless exceptional cir- 
cumstances command a different course. 
We find no such circumstances in this 
case. 


[Complaint Dismissed] 


The prayer for an injunction is therefore 
denied and the complaint dismissed. <A 
degree in accordance with the conclusions 
herein may be presented. 


An exception is allowed. 


[67,339] Adolphus M. Burroughs, et al. v. Warner Bros. Pictures, Inc., et al. 


In the United States District Court for the District of Massachusetts. Civil Action 
No. 50-945. Dated April 24, 1952. 


Sherman Antitrust Act 


Practice and Procedure—Scope of Interrogatories—Conspiracy—Relevancy.—In an 
action brought by motion picture theatre owners alleging that certain members of the 
motion picture industry conspired to eliminate them from the motion picture business 
in a local area by erecting and operating a new theatre in the area, interrogatories con- 
cerning the defendants’ activities in all parts of the United States over an extended period 
of time are relevant where the theatre owners alleged that the local activities charged in 
the complaint are an integral part of a conspiracy which is nationwide in scope and has 
extended continuously for many years. An objection to interrogatories concerning the 
book value of the newly erected theatre and its receipts is overruled. The book value of 
the theatre may lead to information as to the true value of the theatre, and the receipts 
of such theatre is relevant for the information it will give as to the value or importance 
of the alleged unfair advantage given to that theatre. 


See the Sherman Act annotations, Vol. 1, J 1640.572. 


For plaintiffs: Hill, Barlow, Goodale and Wiswall (John L. Saltonstall, Jr.), and 
Withington, Cross, Park and McCann (Edward C. Park), Boston, Mass. 


For the defendants: Nutter, McClennen and Fish (Arthur E. Whittemore), and John 
R. Hally, Boston, Mass. 


have combined and conspired to monopolize 
and restrain trade and commerce in the mo- 
tion picture industry throughout the United 
States in violation of the antitrust laws. 
It alleges that because of the domination 
of the industry thus secured, plaintiffs from 
1930 to 1947 consented to lease their thea- 
tres to Warner or one of its subsidiaries. 
It is further charged that when plaintiffs 
refused to renew such leases beyond 1947, 
defendants conspired to perpetuate or re- 
establish Warner’s monopoly in the New- 
buryport area and eliminate plaintiffs from 
the motion picture business there, erected 


Memorandum on Defendants’ Objections 
to Interrogatories 


[Theatres Owners’ Antitrust Action] 


Forp, District Judge [Jn full text]: This 
is an action under the antitrust laws 
brought by the owners of certain motion 
picture theatres in Newburyport and Ames- 
bury, Massachusetts, against Warner Bros. 
Pictures, Inc., hereinafter referred to as 
Warner and several other' defendants, most 
of whom are alleged to be subsidiaries of 
Warner and are engaged in various phases 


of the motion picture industry. 


[Conspiracy Alleged] 


The complaint alleges that since prior to 
1930 defendants and other producers, dis- 
tributors, and exhibitors of motion pictures 
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and operated a new theatre in the area, and 
brought about arrangements to deprive 
plaintiffs’ theatres, now operated by other 
lessees, of their fair share of desirable films, 
for the purpose of driving plaintiffs’ thea- 
tres out of business. 
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[Object to Interrogatories] 


Defendants Warner and Massachusetts 
Amusement Corporation object to numer- 
ous interrogatories in general relate to such 
matters as the corporate history of defend- 
ants, the relationship of Warner to its sub- 
sidiary or affiliated corporation, the names 
of theatres owned or leased by then, and 
information as to the revenues and other 
financial data of defendants. In many cases 
information requested is for the period from 
1924 to 1950 and covers Warner’s activities 
in all parts of the United States. 


Warner’s objection to the interrogatories 
is on its contention that this action is simply 
one based on its dealing with a purely local 
conspiracy in restraint of trade and that 
interrogatories not limited to defendants’ 
activities in the Newburyport area since 
1947 are completely irrelevant to the issues 
involved. 


[Nationwide and Local Conspiracy 
Alleged] 


The complaint does not support this con- 
tention. It is true that it particularly 
alleges certain conduct in the Newburyport 
area since 1947 which plaintiffs say has dam- 
aged them. But it does not present these 
activities as isolated incidents. It alleges 
that they are an integral part of a conspiracy 
to monopolize the industry which is nation- 
wide in scope and has extended continu- 
ously for many years. It may be that it 
would be impossible for plaintiffs to show 
that the particular activities which caused 
them damage were in themselves in viola- 
tion of the law, and that it must present 
them as part of the picture of a nationwide 
and long-continuing course of conduct. In 
any event, they have elected to base their 
claims not on a merely local conspiracy 
but on the larger one set out in the 
complaint. 


[Information Requested Is Relevant] 


As to the conspiracy and combination 
thus charged, the information requested in 
these interrogatories is clearly relevant. 
The size of the defendants, the amount of 
their business, the degree of integration 
between them, their relationship to other 
companies in the industry, the nature of 
their operations over an extended period of 
time are all factors which have a bearing 
on their power or their intent to dominate 
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or monopolize the industry. United States 
v. Paramount Pictures, Inc. [1948-1949 TRADE 
CASES { 62,244], 334 U. S. 131; United States 
v. Griffith [1948-1949 Trapve Cases {[ 62,246], 
334 U. S. 100; United States v. Columbia Steel 
Co. [1948-1949 Trape Cases 762,260], 334 
U. S. 495; American Tobacco Co. v. United 
States [1944-1945 Trape Cases $57,317], 147 
F. (2d) 93; Hillside Amusement Co. v. War- 
ner Bros. Pictures, Inc. 7 F. R. D. 260; 
American Medical Ass’n v. United States, 130 
Ba (2d) 233. 


It is not of course, required that all the 
information sought should be admissible in 
evidence at the trial. Rule 33, F. R. Civ. P. 
It cannot be said that the information sought 
here is not at least such as to lead to evidence 
material to the conspiracy which plaintiffs 
are attempting to prove. 


[Value of Theatre Relevant] 


Defendant Massachusetts Amusement Cor- 
poration offers further grounds for objec- 
tion to some of the interrogatories directed 
to it, in addition to the general objection 
of irrelevancy. The objection to giving de- 
tails of its organization and financial struc- 
ture on the grounds that it admits being a 
wholly-owned subsidiary of Warner cannot 
be sustained, since these details may throw 
further light on the alleged monopolistic 
purpose of the integration between Warner 
and its subsidiaries. Its objection to giving 
the book value of its Port Theatre seems 
to be an objection to stating its value on 
this particular basis. The value of the 
theatre is relevant, since the complaint 
charges that defendant has erected a theatre 
unnecessarily large in view of the available 
market in order to drive plaintiffs’ theatre 
out of business. The book value of the 
theatre, while not necessarily proof of its 
true value, may lead to information to its 
true value and thus be helpful to plaintiffs. 
The week breakdown of receipts of defend- 
ant’s theatre seems relevant for the light 
it will give as to the value or importance 
of the alleged unfair advantage given to 
that theatre in the matter of first runs of 
the more desirable films. The yearly basis 
on which defendant suggests the informa- 
tion should be given would furnish no means 
of correlating the defendant’s receipts with 
the particular films shown. 


Defendants’ objections to interrogataries 
are overruled. 
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[167,340] Jacquard Knitting Machine Co., Inc. v. Ordnance Gauge Co., Inc., and 
Julius Sirmay. 


In the United States District Court for the Eastern District of Pennsylvania. Civil 
Action No. 10,850. Filed September 8, 1952. 


Sherman Antitrust Act 


Practice and Procedure—Patent Infringement Suit—Defense of Unlawful Extension of 
Patent Monopoly—Method Patent—Unpatented Machines.—An owner of a method patent, 
which alleges in an infringement suit that the defendant infringed its patent by selling 
unpatented machines which could only be used in a manner which would infringe the 
method patent and by making test runs on such machines prior to sale, is not entitled to 
injunctive relief against the defendant since the effect of the injunction would be to prevent 
the defendant from selling an unpatented machine in competition with the owner of the 
method patent. Relief in a patent infringement suit will not be granted where to do so 
would extend the patent monopoly beyond the patent grant and restrain trade in unpatented 
articles. The strict limitations imposed by the patent laws on the grants of monopoly 
forbid the court to assist the owner of the method patent in monopolizing unpatented 
machines. 


See the Sherman Act annotations, Vol. 1, § 1270.501, 1660. 


Practice and Procedure—Patent Infringement Suit—Counterclaim for Injunction 
Restraining Infringement Suits—lInstitution of Infringement Suit as Violative of Antitrust 
Laws.—In an action for infringement of a method patent in which the owner of the patent 
was denied injunctive relief because the granting of such relief would have the effect of 
preventing the defendant from selling unpatented machines in competition with the owner 
of the method patent, a counterclaim of the defendant asking for injunctive relief restraining 
the owner of the method patent from instituting suits against the defendant’s customers 
is denied. A patent may be so used as to violate the antitrust laws, and under certain 
circumstances, the institution of a suit for infringement may be evidence of, or a step in, 
an unlawful conspiracy. However, the bringing of a suit for patent infringement on an 
unadjudicated patent cannot, per se, subject the patent owner to prosecution or civil liability 
for violation of the antitrust laws. The patent owner is no doubt attempting to obtain 
monopoly rights to which it is not entitled, but it is attempting to obtain them by asking 
a court for a judgment in its favor. The denial of the judgment accomplishes everything 
that the policy of the antitrust laws was intended to accomplish. The institution of the suit 
is not in itself an illegal act, and there is no evidence of a conspiracy to violate the anti- 
trust laws. 


See the Sherman Act annotations, Vol. 1, J 1270, 1660.315. 
For the plaintiff: J. Stanley Preston and Jerome G. Lee, New York, N. Y. 
For the defendants: Leonard L. Kalish, Philadelphia, Pa. 


in the cloth or to permit plain jersey cloth 
and ribbed cloth, as in sweaters with ribbed 
cuffs and ribbed bottom portions, to be 


knitted alternately on the same machine. 
kK O* 


Sur Pleadings and Proof 


[Patent Infringement Sut] 


KirKpaTricK, Chief Judge [Jn full text 
except for omissions indicated by asterisks] : 
This action is for infringement of Patent 
2,397,456 issued to Sirmay, one of the de- 
fendants, and assigned by him to the plain- 


INFRINGEMENT 


The infringement charged is both con- 


tiff. It is for a method of transferring a loop 
of yarn or other material from one needle 
to another. Although not in terms directed 
to any particular kind of operation, its 
utility is in connection with knitting on auto- 
matic machines. Transfer mechanisms are old 
in the art and are used to obtain fancy effects 
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tributory and direct, the contributory in- 
fringement being the defendant’s supplying 
to its customers machines which, the plain- 
tiff alleges, can only be used in a manner 
which will infringe the claims of its method 
patent, the direct infringement being in the 
admitted fact that the defendant, before 
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selling a machine, makes test runs in which 
it produces (but does not sell) a certain 


amount of knit goods. * * * 
* OK * 


THE PLAINTIFF’S ATTEMPT TO EX- 
TEND THE PATENT MONOPOLY 


The plaintiff and the defendant are both 
manufacturers of knitting machines and are 
in sharp competition in that field. Neither 
of them makes knit goods for sale and, with 
the exception of the defendant’s test runs 
of cloth, there is no evidence that either the 
plaintiff or the defendant has ever made 
use of the method which is the subject mat- 
ter of the patent. 


[Machines Not Patented] 


The defendant’s machine must, for the 
purposes of this case be taken to be unpat- 
ented. The plaintiff does have a patent for 
a knitting machine but, although it has 
examined the defendant’s machines, it has 
never either publicly or in the course of 
this trial made any claim that they infringe. 


[Relief Demed—Extension of 
Patent Monopoly| 


If an injunction were to issue, the effect 
of it would be to prevent the defendant from 
selling an unpatented machine in competi- 
tion with the plaintiff and it seems too plain 
for argument that that is what the plaintiff is 
aiming at. 

The rule of the Carbice, Morton Salt, B. B. 
Chemical and Mercoid cases, and others, that 
courts will not grant the plaintiff relief in 
a patent infringement suit where to do so 
would extend his monopoly beyond the 
patent grant and restrain trade in unpatented 
materials or articles, forbids relief to the 
plaintiff in this case. 


The ordinary situation in cases in which 
the rule has been applied is where the 
patentee by a system of contracts or written 
licenses has required anyone who wishes 
to make use of his patent to buy unpatented 
materials from him and has refused to license 
anyone who does not. In the present case 
the plaintiff has no such system. It has 
not granted any written licenses to manu- 
facturers to use its method, although it nec- 
essarily grants an implied license to every 
such manufacturer who buys one of its ma- 
chines. The notice of the institution of this 
suit which it broadcast to the trade carries 
the clear implication that those who use 
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the defendant’s machines may be sued for 
infringement. However, in B. B. Chemical 
Co. v. Ellis, 314 U. S. 495, the situation was 
not very different. That was a method patent, 
directed to certain steps in the manufacture 
of shoes. The patentee did not grant to shoe 
manufacturers, or ask them to take, written 
licenses. It sold unpatented, pre-cut and 
pre-coated soles for use in making shoes by the 
patented method. The defendant sold the 
same kind of soles. The Court assumed for 
the purposes of the decision that there was 
both contributory and direct infringement 
by the defendant and held that “the mainte- 
nance of this suit to restrain any form of 
infringement is contrary to public policy.” 


[Unlawful Result If Injunction Issued] 


It is plain that the plaintiff is primarily 
interested in eliminating competition in the 
manufacture of knitting machines, rather 
than obtaining the fruits of its method 
patent within the limits of the patent monopoly. 
However, I do not think that the motives of 
the plaintiff are particularly important. The 
question is, what effect will the restraint of 
infringement in any particular case have 
upon not only the rights of the defendant 
but upon the public interest. Will it give 
the patentee a partial monopoly beyond 
that which the patent law intends him to 
have? I am not sure that “misuse” is an 
apt term to apply in this case because, ex- 
cept for instituting this suit, the plaintiff 
has not attempted to restrict the sale of 
unpatented machines. What the plaintiff 
is doing is asking the Court to do for it 
what would be plainly illegal if it undertook 
to do it itself by contract or license restric- 
tions. 


The scope of the rule and its policy to 
limit a patentee to what he has patented 
and to deny him any advantage by way of 
monopoly or suppression of competition 
beyond that is so broad as to make it im- 
perative that an injunction be denied. 


[Court Will Not Assist Plaintiff To 
Monopolize Unpatented Machines] 


One must recognize the fact that to apply 
the rule of the Carbice and Mercoid cases 
to a case like this cuts away a great deal 
of the doctrine of contributory infringement 
and probably diminishes the value to the 
owner of many method patents. The Su- 
preme Court fully recognizes this in Mercoid 
Corp. v. Mid-Continent Co. [1944-1945 Trapr 
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Cases $57,201], 320 U. S. 661, 669, when it 
said “Where there is a collision between the 
principle of the Carbice case and the conven- 
tional rules governing either direct or con- 
tributory infringement, the former prevails”. 
Of course, it will often be easier and more 
effective, with a method patent, to proceed 
against the manufacturer of the means of 
using it rather than the users— particularly 
if the patent owner has succeeded in obtain- 
ing a patent for a way of performing some 
small operation (say a method of opening 
a can) which thousands of people perform 
daily. The difficulty will not be so great 
if the method is really meritorious and basic 
in an industry. However that may be, the 
strict limitations imposed by the patent laws 
on the grants of monopoly forbid the Court 
to assist the owner of a method patent to 
monopolize unpatented machines. 


HSTOPP EG 
[Doctrine Not Applied| 


The plaintiff contends that Sirmay, as the 
patentee, and Ordnance Gauge, as a party 
in privity with him, are estopped to deny the 
validity of the patent. This issue was tenta- 
tively disposed of by the Court at the out- 
set of the trial. Of course, Sirmay would 
be estopped if validity were the only issue 
in the case. However, on the evidence, 
statements, admissions and stipulations be- 
fore me at that time, I found that estoppel 
did not apply against Ordnance Gauge. The 
reasons appear fully in the discussion and 
ruling in the record. The tentative ruling 
made at that time is now confirmed. The 
facts are found in accordance with the ad- 
missions and stipulations appearing in the 
record. In addition, I now rule, as I did 
at that time, that the facts which the plain- 

_ tiff offered to prove in addition to those not 
admitted are insufficient to meet the burden 
of proving privity. The reasons for the 
Court’s conclusions were stated fully on the 
record. It is unnecessary to devote further 
space in this opinion to the point, for the 
reason that the fact that the plaintiff is 
attempting by this suit to obtain a monopoly 
beyond the scope of its patent bars it from 
injunctive relief. 

OKO 


THE COUNTERCLAIM 
[Ask for Preliminary Injunction] 


The defendant Ordnance Gauge’s counter- 
claim asks for injunctive relief restraining 
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the plaintiff from instituting or threatening 
suits against the defendant’s customers on 
account of their purchase or use of its ma- 
chines. 


The counterclaim is rather unusual in that 
it does not ask for permanent injunctive 
relief or for damages but merely for a pre- 
liminary injunction “pending the determina- 
tion of the issues of validity and infringe- 
ment”. Unless the defendant has in mind 
appellate proceedings by the plaintiff, the 
need for the relief sought ends with the 
determination that the patent is invalid. On 
that theory alone, the following discussion 
is predicated. 

ae 


[Plan To Destroy Business Alleged] 


In support of the counterclaim, the de- 
fendant offered evidence of what it describes 
as an integrated plan on the part of the 
plaintiff, not only to prevent the sale of the 
defendant’s competing machine but, to de- 
stroy the defendant’s business. The evidence 
warrants the following findings: 


The plaintiff brought this suit for the 
purpose of preventing the defendant from 
manufacturing and selling its machines. 


The suit was filed on April 19, 1950, just 
prior to the Knitting Arts Exposition in 
New York (April 24 to 28, 1950), and on 
April 21 the plaintiff's patent attorney gave 
brief news releases to trade journals, an- 
nouncing the institution of the suit and 
advising the trade that knit-goods manufac- 
turers using the defendant’s machine would 
be infringing the patent. The filing of the 
suit and the news releases were intentionally 
timed by the plaintiff to come just before 
the exposition, with the object of making 
the suit as effective as possible in discour- 
aging prospective customers for the defend- 
ant’s machine, being fully aware the filing 
of the suit at that time, even if the outcome 
should prove unsuccessful, would be highly 
injurious to the defendant’s business. At 
the exposition, the plaintiff’s salesmen were 
naturally asked questions by potential cus- 
tomers about the pendency of the suit, 
which questions they answered, and I have 
no doubt that they repeated in substance 
what was implied in the news release, namely, 
that the use of the defendant’s machine by 
manufacturers would infringe the patent and 
make the users liable to suit. At the exposi- 
tion, the plaintiff also advertised and took 
orders for a larger machine of a type simi- 


{ 67,340 


67,834 


lar to the defendant’s, which machine it had 
not begun to manufacture, the orders being 
made subject to cancellation by either party. 


The plaintiff strenuously resisted efforts 
on the part of the defendant to advance the 
case for trial. However, the trial was ad- 
vanced and both parties contributed to the 
unconscionable delay in getting it finally 
disposed of. In fact, I feel some responsi- 
bility, as well, for letting it get out of hand. 


For what it is worth, there has been a 
great deal of bitter personal feeling between 
the plaintiff’s Vice-President, Albertman, 
and Sirmay, and Albertman no doubt had a 
good deal to do with Sirmay’s leaving the 
plaintiff company. 

Under the law of Pennsylvania, which 
governs here, an action for malicious use of 
civil process will not lie since there was 
no arrest of the defendant’s person or seizure 
of his property. Publix Drug Co. v. Breyer 
Ice Cream Company, 347 Pa. 346. 


[Question of Antitrust Violation] 


If the plaintiff's conduct is actionable at 
all, it must be under the antitrust laws or 
the general law of unfair competition. 


[Institution of Sut Not Illegal Per Se] 


It is true that a patent may be so used 
as to violate the antitrust laws. Thus a trade 
agreement involving the rights of the parties 
thereto to use a certain patent, which tran- 
scénds what is necessary to protect the patent 
and which controls the output and price 
of goods, is illegal. Standard Sanitary Manu- 
facturing Company v. United States, 226 U. S. 
20. In a case of that kind, the bringing of 
a suit for infringement may be evidence of, 
or a step in, the conspiracy, but it is a far 
cry from that to say that one who simply 
comes into court with a suit upon a pre- 
sumptively valid patent can by so doing 
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violate a criminal statute. The rule that 
denies an injunction where to allow it would 
extend the monopoly to unpatented articles 
is based solely upon the restricted nature 
of the right conferred upon the patent owner 
by the patent statute.* Actually, any patent 
owner who sues for the infringement of a 
patent which turns out to be invalid is at- 
tempting to restrain the sale of an article 
to which the patent laws have given no 
monopoly. In the present case, the plaintiff 
is no doubt attempting to obtain monopoly 
rights to which it is not entitled but it is 
attempting to obtain them by asking a Court 
of the United States for a judgment in its 
favor and the denial of the judgment it seeks 
accomplishes everything that the policy of 
the antitrust laws was intended to accom- 
plish. I am satisfied that the bringing of a 
suit for patent infringement on an unad- 
judicated patent cannot, per se, subject the 
patent owner to prosecution or civil liability 
for violation of the antitrust laws. To hold 
otherwise would be to make a serious in- 
road upon the integrity of the patent system. 


If the institution of this suit was not in 
itself an illegal act, I can find no evidence 
in the case of a general conspiracy or combi- 
nation to violate the antitrust laws. 

KOK OK 


SUMMARY OF CONCLUSIONS 
OF LAW 
* OK Ox 
9. The plaintiff is precluded from main- 
taining this suit because it constitutes an 
attempt to extend the monopoly of the 
patent to unpatented articles. 


10. The defendant has not shown a state 
of facts which entitle it to the injunction 
asked for in the counterclaim. 


Judgment in accordance with the fore- 
going. 


* “T agree that the patentee may not extend 
his exclusive statutory right to make, use, and 
vend by forbidding one practicing the invention 
from using in such practice an unpatented arti- 
cle susceptible to such use. He may not obtain 
an injunction against such user for infringe- 
ment. This is a pure question of the extent of 
the right of exclusion conferred by the patent 
statute. It nowise involves the antitrust acts. 
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A patent is property and it may, like other 
property, be so used as to violate those acts, 
but that is not this case.’’ Mr. Justice Roberts 
in Mercoid Corp. v. Mid-Continent Co. [1944-1945 
TRADE CASES { 57,201], 320 U. S. 661, 674, 
dissenting as to other points but concurring as 
to this. See also Leitch Mfg. Co. v. Barber Co., 
302 U.S. 458, 463. 


Copyright 1952, Commerce Clearing House, Inc. 


tag 251—55 Cited 1952 Trade Cases 67,835 
‘ U.S. v. Outdoor Advertising Ass’n of America, Inc. 


[] 67,341] United States v. Outdoor Advertising Association of America, Inc., et al. 


In the United States District Court for the Northern District of Illinois, Eastern 
Division. Civil Action No. 50 C 935. Dated September 9, 1952. 


Case No. 1057 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Consent Decrees—Practices Enjoined—Fixing Rates, Restrictive Practices, Allo- 
cating Markets, Refraining from Competition—Outdoor Advertising Associations.— 
A national outdoor advertising association and local member associations are enjoined 
by a consent decree from fixing or suggesting the rate or amount of any commission 
paid by any plant operator to any advertising agency, or from fixing or suggesting the 
price to be charged by any plant operator for the display of any poster; from limiting 
or restricting any person from owning or operating any poster panel or display plant in 
any territory, limiting or restricting any national advertiser from entering into any adver- 
tising contract directly with any plant operator, limiting or restricting any plant operator 
from entering into any advertising contract directly with any national advertiser, or limit- 
ing or restricting any plant operator from competing in the same market with any other 
plant operator; from limiting or designating the persons with whom national advertisers 
may do business; from allocating markets for the operation of poster panels or display 
plants by any person; from limiting association membership to one or any particular number 
of plant operators in any market; from requiring as a condition of membership the payment by 
the applicant of any dues not legally due from and payable by such applicant; from adopting 
any plan the purpose of which is to encourage any person to refrain from competition; from 
granting more than one association voting membership to any plant operator; from author- 
izing any officer or employee of the national association to serve at the same time as an 
officer or employee of two named corporations; from arbitrating or holding hearings in 
connection with any dispute between two or more members where the effect thereof 
would be inconsistent with this judgment; and from making or adopting any plan or 
regulation the purpose or effect of which is to recognize or disapprove any national 
advertiser as a source of business for any plant operator, to condition the availability of 
statistical service upon any contract that the recipient shall perform or refrain from per- 
forming any act, to hinder or prevent any advertising agency from representing any 
national advertiser, or to hinder or prevent any member from casting any vote by proxy 
at any association meeting. 


See the Sherman Act annotations, Vol. 1, § 1220.151, 1220.204, 1230, 1530.10, 1530.40, 
1530.80, 1530.90, 1590. 


Consent Decrees—Specific Relief—Association Membership, Statistical Service, and 
Securing Compliance with Decree—Outdoor Advertising Associations.—A national out- 
door advertising association and local member associations are required by a consent 
decree to make and furnish to each of its members and to each applicant for membership 
a clear and readily understandable statement of its membership requirements, to grant 
to any plant operator town membership for all markets in which such plant operator 
maintains a display plant, and to provide for the assessment and collection of all mem- 
bership dues upon a reasonable, uniform and non-discriminatory basis. The national 
association is required to include in its statistical service the plant data of any non- 
member plant operator (upon the request of any non-member plant operator) upon pay- 
ment of a reasonable and non-discriminatory charge, to furnish its statistical service to 
any person requesting the same upon the payment of a reasonable, non-discriminatory 
charge, and to furnish to any person specifications and detailed illustrations of poster- 
panel structures recommended by such national association. The national association is 
further required to take all reasonable steps consistent with the provisions of the decree 
to insure compliance of each of the local member associations with each of the provisions 
of the decree, If the national association shall have reasonable grounds to believe that 
any such member association may be violating the provisions of the decree, it shall notify 
such association of its belief. If the national association is unable to cause such associa- 
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tion to cease such violations, it shall cancel its charter and report such action to the 
Attorney General. 

See the Sherman Act annotations, Vol. 1, J 1535.90, 1580.21. 

For the plaintiff: Newell A. Clapp, Acting Assistant Attorney General; Willis L. 
Hotchkiss and Edwin H. Pewett, Special Assistants to the Attorney General; and 
Raymond D. Hunter, Joseph Prindaville, and Harry N. Burgess, Trial Attorneys. 

For the defendants: E. Allen Frost for Outdoor Advertising Ass’n of America, Inc.; 
Morrison, Hohfeld, Foerster, Shuman and Clark by Roland C. Foerster, for Outdoor 
Advertising Ass’n of California and Outdoor Advertising Ass’n of Arizona; Richard T. 
Jones for Outdoor Advertising Ass’n of The Northern States; Phillip J. Fox for Outdoor 
Advertising Ass’n of Wisconsin; and Otis E. Nelson for Outdoor Advertising Ass’n 


of Texas, Inc. 


Final Judgment 


Barnes, District Judge [Jn full text]: 
Plaintiff, United States of America, having 
filed its complaint herein on June 30, 1950; 
each of the named defendants having ap- 
peared; each of the class defendants having 
filed its consent to be represented in this 
action by the defendants named in the 
complaint in their several and representa- 
tive capacities, and its consent to be bound 
by the terms of any final judgment entered 
herein, and the plaintiff and each of the 
named defendants, in their several and 
representative capacities, having consented 
to the entry of this Final Judgment, 

Now, therefore, before any testimony has 
been taken and without trial or adjudication 
of any issue of fact or law herein, and upon 
the consent of all of the parties hereto, and 
and without any admission by any such 
party with respect to any such issue; 

It is hereby ordered, adjudged, and de- 
creed as follows: 

{ 
[Sherman Act] 

This Court has jurisdiction of the sub- 
ject matter herein and of all the parties 
hereto, including each of the class defend- 
ants, and the complaint states a cause of 
action against each of the defendants, in- 
cluding each of the class defendants, under 
Section 1 of the Act of Congress of July 
2, 1890, entitled “An Act to protect trade 
and commerce against unlawful restraints 
and monopolies”, commonly known as the 
Sherman Act, as amended. 


II 
[Definitions | 
As used in this Final Judgment: 


(A) “Defendant National Association” 
means the defendant Outdoor Advertising 
Association of America, Inc.; 


{| 67,341 


(B) “Defendant associations” means the 
defendant National Association, each of the 
named defendants, and each of the state 
outdoor advertising associations which is 
a member of the defendant class as defined 
in the complaint; 

(C) “State association” means any associ- 
ation chartered by the defendant National 
Association; 

(D) “National advertiser” means any 
person whose product or service is adver- 
tised generally over a wide geographical 
area; 

(E) “Poster” means the advertising copy 
of a national advertiser; 

(F) “Poster panel” means the physical 
structure of the type used in connection 
with outdoor advertising to exhibit a poster; 


(G) “Display plant” means the aggregate 
of poster panels owned, operated, or main- 
tained by any person in any city, town 
or market; 

(H) “Plant operator” means any person, 
as herein defined, who owns, maintains, or 
operates poster panels; 

(1) “Outdoor advertising” means the 
display on poster panels of posters, and in- 
cludes the solicitation of contracts for 
national outdoor advertising; 


(J) “Plant data” means that information 
with respect to display plants and plant oper- 
ators which is customarily issued by the de- 
fendant National Association in its Statis- 
tical Service, and used by advertising 
agencies and national advertisers in con- 
nection with a national outdoor advertising 
program; 

(K) “Advertising agency” means any 
person engaged in the business of formu- 
lating and conducting advertising programs 
for national advertisers; 

(L) “Person” means any _ individual, 
corporation, partnership, firm, association, 
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trustee or other fiduciary, or any other legal 
entity; 

(M) “50 showing” means the total num- 
ber of regular and illuminated poster panels 
recommended by the defendant National 
Association as adequate to provide approxi- 
mately one-half (%4) complete advertising 
coverage in any city, town or market; 

(N) “Town membership” means a mem- 
bership which is held by an association 
member in any defendant association for 
any city, town or market. 


III 
[Applicability of Judgment] 


The provisions of this Final Judgment 
applicable to any defendant, including any 
class defendant, shall apply to each such 
defendant, and to its officers, directors, 
agents, employees, successors and assigns, 
and to all other persons when acting under, 
through or for such defendant. 


IV 
[Furnishing of Specifications Required] 


The defendant National Association is 
ordered and directed to furnish, upon re- 
quest, to any person specifications and de- 
tailed illustrations of poster-panel structures 
recommended by defendant National As- 
sociation. Such information shall be fur- 
nished by defendant National Association 
at cost. 


V 


[Statement of Membership Require- 
ments Ordered] 


Each defendant association is ordered 


and directed forthwith to: 


(A) Make, publish and furnish to each 
of its present members, and to each appli- 
cant for membership, a clear, concise and 
readily understandable statement of its 
membership requirements; 

(B) Grant, upon request, to any plant 
operator, town membership for all cities, 
towns or markets in which such plant oper- 
ator owns, operates or maintains a display 
plant. 

(1) In the event any defendant associ- 
ation refuses to grant any application for 
membership received by it, such refusal 
shall be by an instrument, in writing, 
mailed to the applicant, setting forth 
in detail the reasons for such refusal; 

(2) In the event any such application 
is (a) improperly refused, or (b) is not 
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acted upon within sixty (60) days of its 

receipt by the recipient defendant associa- 

tion, the applicant may apply to this 

Court to compel the granting of such 

membership. In the event of any such 

application to this Court, the burden of 
proof shall be upon the defendant associ- 
ation failing to grant such application for 
membership to show that its failure so 
to do does not constitute a violation of 

this subsection (B); 

(C) Provide for the assessment and col- 
lection of all membership dues upon a rea- 
sonable, uniform and non-discriminatory 
basis, provided that in cities, towns, dis- 
tricts and markets of 75,000 population or 
over, where a new membership is granted, 
the dues of the new member shall be in the 
same proportion of the total dues paid by 
the present member or members as the 
number of showings operated by the new 
member in such cities, towns, districts or 
markets bears to the number of showings 
operated by the present member or mem- 
bers. Such computation shall be made on 
the number of 50 showings operated by 
each member on December 1, of each year 
preceding the year for which dues are 
levied. 


VI 


[Order Inclusion of Plant Data of 
Non-Members in Statistical 
Service] 


Defendant National Association is ordered 
and directed : 


(A) Upon the request of any non-mem- 
ber plant operator, to include in its Statis- 
tical Service, without discrimination in any 
manner, the plant data of such plant oper- 
ator upon payment of a reasonable and non- 
discriminatory charge. The plant data of 
any non-member plant operator shall be set 
forth in such Statistical Service in the same 
manner as the plant data of member plant 
operators of the defendant National As- 
sociation; 


(B) To furnish its Statistical Service to 
any person requesting the same upon the 
payment of a reasonable, non-discriminatory 
charge; 


(C) Within sixty (60) days after the date 
of the entry of this Final Judgment, to 
send a copy of this Final Judgment to: 

(1) All plant operators known to the 
defendant National Association located 
in the United States, including both mem- 
bers and nonmembers of said Association; 
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(2) All advertising agencies known to 
the defendant National “Association who, 
on the date of entry of this Final Judg- 
ment, or who within five (5) years prior 
to said date of entry of this Final Judg- 
ment, have placed contracts for outdoor 
advertising in the United States; 

(3) All members of National Outdoor 
Advertising Bureau, and to the principal 
officers of American Association of Ad- 
vertising Agencies and Association of 
National Advertisers. 

(D) To file with this Court, and serve 
upon the Attorney General or the Assistant 
Attorney General in charge of the Anti- 
trust’ Division, within ninety (90) days 
following the date of the entry of this Final 
Judgment, an affidavit listing all persons 
to whom copies of this Final Judgment 
have been sent pursuant to subsection (C) 
of this Section VI. 


VII 
[Practices Enjoined | 


The defendant associations are jointly and 
severally enjoined and restrained from 
directly or indirectly: 

(A) Fixing influencing, recommending or 
suggesting, or attempting to fix, influence, 
recommend or suggest: 


(1) The rate or amount of any com- 
mission or other compensation paid, or 
to be paid, by any plant operator to any 
advertising agency; 

(2) The price or prices to be charged 
by any plant operator for the display of 
any poster or posters, or the price or 
prices to be paid by any national adver- 
tiser, or advertising agency, to any plant 
operator for the display of any poster 
or posters. 


(B) Limiting, restricting or preventing, 
or attempting to limit, restrict or prevent: 


(1) Any person from owning, operat- 
ing or maintaining any poster panel or 
display plant in any territory, city, town, 
market or other location; 

(2) Any national advertiser from en- 
tering into any advertising contract di- 
rectly with any plant operator; 

(3) Any plant operator from entering 
into any advertising contract directly 
with any national advertiser or advertis- 
ing agency; 

(4) Any plant operator from competing 
in the same city, town or market with 
any other plant operator. 


(C) Limiting, restricting or designating, 
or attempting to limit, restrict or designate, 
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the persons with whom national adver- 
tisers or advertising agencies may do busi- 
ness in connection with outdoor advertising ; 

(D) Allocating, limiting or dividing, or 
attempting to allocate, limit or divide, in 
any manner, territories, cities, towns or 
markets for the operation of poster panels 
or display plants, or the display of posters, 
by any person; 

(E) Limiting or restricting, or attempt- 
ing to limit or restrict, association mem- 
bership to one or any particular number 
of plant operators in any territory, city, 
town or market; 

(F) Requiring as a condition of member- 
ship the payment by the applicant of any 
dues, fees or other sums of money not legaily 
due from any payable by such applicant. 
Without in any manner limiting the gen- 
erality of the foregoing language of this 
subsection (F), each defendant association 
is enjoined and restrained from requiring, 
as a condition to the granting of member- 
ship, the payment, by any applicant therefor 
which is a successor to a former member, 
of any dues or fees assessed, or other sums 
of money claimed, by any defendant as- 
sociation against such former member; 

(G) Adopting or adhering to any under- 
standing, plan, program, bylaw, rule, regul- 
lation or recommendation, the purpose or 
effect of which is to influence, urge or 
encourage any person to refrain from com- 
petition with any other person in connection 
with outdoor advertising; 


(H) Granting more than one association 
voting membership to any plant operator; 

(1) Authorizing or knowingly permitting 
any officer, representative, director or em- 
ployee of the defendant National Associa- 
tion to serve at the same time as an officer, 
representative, director or employee of both 
General Outdoor Advertising Company, 
Inc., and Outdoor Advertising, Incorporated; 


(J) Arbitrating, settling or adjusting, or 
holding hearings in connection with, or 
establishing any procedures for arbitrating, 
settling or adjusting, any dispute between 
two or more members, where the purpose 
or effect thereof would be violative of or 
inconsistent with any of the provisions of 
this Final Judgment; 

(K) Making, promulgating, adopting, 
proposing or continuing in effect any plan, 
program, by-law, rule, regulation or recom- 
mendation, the purpose or effect of which 
is, or may be: 
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(1) To recognize, approve or disapprove 
any national advertiser or advertising 
agency as a source of business for any 
plant operator; 


(2) To condition the availability of its 
Statistical Service upon any contract, 
agreement, or understanding that the re- 
cipient of such Statistical Service, or 
any association member, shall perform, 
or refrain from performing, any act, other 
than the payment of a reasonable, non- 
discriminatory charge therefor; 

(3) To hinder, limit, restrict or pre- 
vent any advertising agency from repre- 
senting, or entering into any contract or 
agreement with, any national advertiser 
with respect to outdoor advertising; 

(4) To hinder, limit, restrict or prevent 
any member from casting any vote, by 
proxy or absentee ballot, at any associa- 
tion meeting. 


Vill 


[Taking of Reasonable Steps To Insure 
Compliance Ordered] 


Defendant National Association is ordered 
and directed to take all reasonable steps 
consistent with the provisions of this Final 
Judgment, to insure compliance by each of 
the defendant State associations, and the 
members thereof, with each of the provi- 
sions of this Final Judgment. In the event 
defendant National Association shall have 
reasonable grounds to believe that any of 
such State associations, or any of the 
members thereof, may be violating any 
of the provisions of this Final Judgment, 
the defendant National Association shall 
immediately notify such State association 
of its belief and the grounds therefor, and 
give to such State association an oppor- 
tunity to express its views with respect 
thereto. If, after a reasonable time, the 
defendant National Association is unable 
to cause such State association, or the 
members thereof, to cease any such viola- 
tion of this Final Judgment, defendant 
National Association shall thereupon cancel 
any charter issued by it to such State 
association and cause the immediate dis- 
missal of such State association from par- 
ticipation in any of the activities of the 
defendant National Association and im- 
mediately report such action to the Attorney 


General. 
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IX 
[Inspection and Compliance] 


For the purpose of securing compliance 
with this Final Judgment duly authorized 
representatives of the Department of Justice 
shall, on the written request of the Attorney 
General or the Assistant Attorney General 
in charge of the Antitrust Division, and on 
reasonable notice to any defendant As- 
sociation, be premitted (a) access, during 
the office hours of such defendant to all 
books, ledgers, accounts, correspondence, 
memoranda and other records and docu- 
ments in the possession or under the con- 
trol of such defendant relating to any of the 
matters contained in this Final Judgment; 
and (b) subject to the reasonable con- 
venience of such defendant, and without 
restraint or interference from it, to inter- 
view officers or employees of such defend- 
ant, who may have counsel present, regarding 
any such matters. For the purpose of 
securing compliance with this Final Judg- 
ment, any defendant, upon the written 
request of the Attorney General or the 
Assistant Attorney General in charge of 
the Antitrust Division, and upon reasonable 
notice, shall submit such written reports 
with respect to any of the matters con- 
tained in this Final Judgment as from time 
to time may be necessary for the purpose 
of enforcement of this Final Judgment. No 
information obtained by the means provided 
in this Section shall be divulged by any 
representative of the Department of Justice 
to any person other than a duly authorized 
representative of such Department, except 
in the course of legal proceedings to which 
the United States of America is a party for 
the purpose of securing compliance with 
this Final Judgment, or as otherwise re- 


quired by law. 
x 


[Jurisdiction Retained | 


Jurisdiction is retained for the purpose 
of enabling any of the parties to this Final 
Judgment to apply to this Court at any 
time for such further orders and directions 
as may be necessary or appropriate for the 
construction or carrying out of this Final 
Judgment, for amendment or modification 
of any of the provisions thereof, for the 
enforcement of compliance therewith, and 
for the punishment of violations thereof. 
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[67,342] Interborough News Company v. The Curtis Publishing Company, et al. 


In the United States District Court for the Southern District of New York. Civil No. 
54-209. Filed September 12, 1952. 


Robinson-Patman Price Discrimination Act and Sherman Antitrust Act 


Practice and Procedure—Amended Answer—Counterclaim for Damages—Effect Upon 
Prior Ruling Granting Motion for Discovery and Inspection.—A defendant’s motion for 
leave to serve an amended answer which is intended to specifically label its counterclaim 
contained in its answer as being one brought under the Robinson-Patman Price Discrimina- 
tion Act is granted, and the defendant’s motion to reargue the plaintiff's motion for dis- 
covery and inspection which was granted in a prior ruling is granted, but on reargument 
the prior ruling is followed. Although the motion for discovery and inspection of docu- 
ments concerning the defendant’s profits and losses was previously granted on the ground 
that the automatic damage rule under the Robinson-Patman Price Discrimination Act was 
not applicable, the plaintiff is nevertheless entitled to such information under the defend- 
ant’s amended answer and counterclaim. : 


See the Sherman Act annotations, Vol. 1, § 1640.572, 1660.315; Robinson-Patman Act 


annotations, Vol. 1, § 2214.3041. 


For the plaintiff: Webster, Sheffield and Horan, New York, N. Y. 


For the defendants: Benjamin E. Winston; Whitman, Ransom, Coulson and Goetz; 
Cravath, Swaine and Moore; Curtis, Mallet-Prevost, Colt and Mosle; Lord, Day and Lord; 
Joseph Schultz; Paul, Weiss, Wharton and Garrison; Herman H. Solnit; McCanley and 
Henry; Weil, Gotshel and Manges; DeWitt, Van Aken and Nast; all of New York, N.Y. 


For prior opinions of the U. S. District Court, Southern District of New York, see 
1952 Trade Cases {| 67,309 and 1950-1951 Trade Cases {| 62,658. 


[Prior Opinion] 


LEIBeELL, District Judge [In full text]: On 
July 1, 1952, I filed an opinion which dealt 
with two certain motions then before the 
Court: 


“(1) The defendant, Fawcett Publica- 
tions, Inc. seeks a ruling on its objections 
to certain interrogatories which have been 
propounded by plaintiff in relation to the 
allegations of paragraph 37 of Fawcett’s 
answer, as to the treble damages claimed 
by Fawcett. 

“(2) The plaintiff moves for an order 
under Rule 34 (F. R. Civ. Pro.) requiring 
Fawcett to produce and permit the inspec- 
tion and copying by plaintiff of the fol- 
lowing documents:—All statements of 
earnings and statement of profit or loss 
and all balance sheets of (i) Fawcett 
Publications Inc. and (ii) Fawcett Dis- 
tributing Corporation for each fiscal year 
of the period between January 1, 1940 to 
January 4, 1951.” 


The following stated my conclusions as to 
those two motions: 


“Bawcett in order to recover on its 
counterclaim must show that it was re- 
quired to pay ‘more than the worth’ of the 
services etc. for which Fawcett was 
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charged by plaintiff, Chattanooga Foundry 
and Pipe Works v. City of Atlanta, 203 
U. S. 390. This is not an action under the 
Robinson-Patman Act where the auto- 
matic damage rule might apply. The 
‘jury may make a just and reasonable esti- 
mate of the damages based on relevant 
data * * * ’. Bigelow v. RKO Radio Pic- 
tures, 327 U. S. 251. 


“On the question of whether Fawcett 
was charged too much by plaintiff, the 
extent of Fawcett’s business and the profit 
or loss of Fawcett in the Greater New 
York area in which Fawcett was served 
by plaintiff, and Fawcett’s earnings in 
that area may very well be relevant. If 
Fawcett does not have a separate break- 
down of the figures relating to its business 
in that area, then plaintiff is entitled to a 
discovery and inspection of all Fawcett’s 
books and records from which that data 
may be assembled, including the annual 
profit and loss statements of Fawcett for 
the period requested. 


“Plaintiff's motion for a discovery and 
inspection is accordingly granted. 


“Fawcett’s objections to interrogatory 
4 and all its subdivisions [(a) to (i) in- 
clusive] are overruled and Fawcett is 
directed to answer said interrogatories.” 
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[Motion for Leave To File Amended Answer] 


The defendant, Fawcett Publications, Inc. 
later moved: 


“* * *: for an order pursuant to Rule 


15 (a) of the Federal Rules of Civil Pro- 
cedure, granting the defendant Fawcett, 
Publications, Inc. leave to serve the an- 
nexed proposed amended answer herein; 
and, upon the granting of leave to amend the 
answer herein, then and thereupon grant- 
ing to said defendant Fawcett Publica- 
tions, Inc. reargument of the motion for 
discovery and inspection under Rule 
34, brought by the plaintiff herein, and 
the motion of the defendant Fawcett 
Publications, Inc. objecting to certain in- 
terrogatories proposed by the plaintiff, 
both of which motions were determined 
and an opinion rendered by Judge Lei- 
bell, dated July 1, 1952, on the ground 
that said opinion of Judge Leibell would 
not be consistent with a prior decision 
of Judge Murphy respecting a motion by 
this plaintiff for similar relief of dis- 
covery and inspection of documents of 
another defendant in this same case.” 


Defendant’s counsel has submitted an 
affidavit in support of the present motion, 
from which I quote the following: 


“By the proposed amendment to the 
answer of defendant Fawcett Publica- 
tions, Inc. it is intended to specifically 
label the counterclaim contained in said 
answer as being one brought under the 
provisions of the Robinson-Patman Act. 
This had been the intention of the de- 
fendant Fawcett Publications, Inc. since 
if first set up the counterclaim in its 
answer to the amended complaint served 
on January 3, 1951. The proposed amend- 
ment will now definitely label said counter- 
claim and thereby clarify for plaintiff the 
exact nature of said defendant’s counter- 
claim, wiz, the recovery of damages by 
reason of plaintiff’s discrimination against 
defendant Fawcett Publications, Inc. in 
exacting a 5%4% discount on all bills 
rendered to the plaintiff by Fawcett Pub- 
lications, Inc. and its subsidiary Fawcett 
Distributing Corporation. The said dis- 
count was exacted by reason of the 
plaintiff's position of dominance, control 
and monopoly in the distribution of maga- 
zines in the Greater New York area.” 


* * * 


“Now by the proposed amendment to 
the answer of the defendant Fawcett 
Publications, Inc. it will go one step 
further and make it entirely clear that by 
this counterclaim the defendant Fawcett 
Publications, Inc. seeks only a recovery 
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of damages which is limited to the total 
amount of $182,642.07, being the total 
amount of discount which the plaintiff 
unlawfully exacted from the defendant 
Fawcett Publications, Inc. by reason of 
plaintiff’s position of dominance, control 
and monopoly in the business of distribu- 
tion of magazines in the Greater New 
York area.” 


[Plaintiff's Reply] 
To this the plaintiff’s attorney replies: 


“Fawcett has still attempted to plead 
a Sherman Act case. The proposed 
counterclaim is a vauge jumble of both 
the Sherman Act and Robinson-Patman 
Act and attempts to retain the advantages 
of each, and still avoid discovery and in- 
spection.” 


Counsel for both sides have submitted 
further briefs on this present motion. 


[Permit Amendment] 


Without passing upon the sufficiency of 
the counterclaim as amended, I will per- 
mit the amendment thereof as requested. 
The plaintiff's attorney may make such 
motions as he may deem proper to raise any 
objection he may have to the counterclaim 
as amended. 


[Plaintiff Entitled to Information Requested] 


But assuming that the counterclaim as 
amended were permitted to stand, that 
would make no difference in my ruling as 
to the objections to interrogatories and the 
application for discovery and inspection 
which were disposed of in my opinion of 
July 1, 1952. Plaintiff is entitled to the 
information requested in the interrogatories 
and which may be garnered from the dis- 
covery and inspection. He should have this 
information in order to prepare properly 
for trial. 


On the trial itself, the trial judge will 
determine, on the evidence presented, what 
the proper measure of damages should be 
under defendant’s counterclaim, assuming 
that defendant is entitled to a recovery. 
What that ruling will be, cannot be fore- 
cast. The plaintiff should not be precluded 
meanwhile from properly preparing to meet 
the counterclaim, and either rebut it entire- 
ly or reduce the amount of the damages 
recoverable. 


I therefore make the following rulings 
on the motion now before me: 
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argument my original decision as to said 
two motions as set forth in my opinion of 
July 1, 1952. as adhered to. 


Settle an order accordingly. 


(1) The motion for leave to serve the 
amended complaint is granted. 

(2) The motion for leave to reargue the 
two motions which I decided in my opinion 
of July 1, 1952, is granted; and on the re- 


[1 67,343] Opinion of the Attorney General of the State of Minnesota. 


Addressed to James W. Clark, Commissioner, Department of Business Research and 
Development, to the attention of Donald M. Sandland, Director, Trade Promotion Divi- 
sion, by Charles E. Houston, Assistant Attorney General, for J. A. A. Burnquist, Attorney 
General of Minnesota. Dated September 25, 1952. 


Minnesota Unfair Trade Practices Act 


State Laws—Differential in Prices Charged by Retailer in Different Stores-—-Lower 
Prices Charged by Retailer Using Chain Store’s Corporate Name Than by Chain Store 
Corporation—The sale of goods by a retailer using a chain store’s corporate name and 
advertising at prices lower than those charged by the chain store (operating a store else- 
where) for goods of like grade and quality is not violative of Section 325.04 of the 
Minnesota Statutes, which prohibits a retailer from selling goods in any part of the State 
at prices lower than those exacted by the person elsewhere in the State for like grade 
and quality, where the effect of such lower prices may be substantially to lessen competition. 


See the State Laws annotations, Vol. 2, { 8428. 


Your letter of September 23 states these 


BUNGLES 


“A store is licensed to use a chain 
store’s corporate name and advertising. 
This store is privately owned, including 
building, merchandise, etc. 


“The prices in this privately owned 
and operated store often vary from the 
prices on identical merchandise offered 
the public by the chain stores of same 
name owned and operated by the afore- 
mentioned chain.” 


with the person selling at such lower 
prices, shall be guilty of unfair competi- 
tion and subject to the penalties of section 
325.48, subdivision 1; provided, that noth- 
ing shall prevent differentials in prices 
in different localities which make only 
due allowances for differences in ‘cost of 
doing business’ or ‘overhead expense’ and 
in costs of delivery for such goods to 
different localities; nor differences in 
prices made in good faith to meet legal 
competition of any other person in such 
locality.” 


You ask the [Facts Assumed] 


QUESTION There are several elements in the quoted 
“Would this practice be in violation-of | statute which I am unable to apply to these 
Minnesota Statutes 1949, Section 325.04?” facts. You will notice that it does not apply 
to every retailer. It applies to a retailer 
who sells goods in any part of this state 
at prices lower than those exacted by the 
same person elsewhere in the state for like 
qualities and grades. There is nothing in 
your statement of facts to show me that a 
retailer is selling goods in two places. The 
mere fact that a retailer operating a single 
store has the permission of some corporation 
to use the corporation’s name does not nec- 
essarily mean that the retailer we have in 
mind operates two or more stores. 


OPINION 
[Price Differentials by Same Person] 


You call attention to M. S. 1949, 325.04, 
The second paragraph of that section reads: 


“Any retailer or wholesaler who sells 
goods in any part of this state at prices 
lower than those exacted by the person 
elsewhere in the state for like qualities 
and grades and where the effect of such 
lower prices may be substantially to 
lessen competition or tend to create a 
monopoly in any line of business, or to 
injure, destroy, or prevent competition 
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I assume that you mean in your state- 
ment of facts that this retailer sells goods 
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in his store at prices lower than .those 
charged by the corporation (a separate en- 
tity) and that the corporation operates a 
store elsewhere wherein like qualities and 
grades of merchandise are sold. But such 
state of facts does not appear to come 
within the conduct forbidden in this section 
of the statutes. 
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tioned is to lessen competition or that such 
conduct tends to create a monopoly in a 
retailer’s line of business or that it tends 
to injure, destroy or prevent competition 
with a person selling at lower prices. 


[Violation Not Shown] 


For the reasons stated, my conclusion is 


Further, the statement of facts fails to that the facts stated do not show violation 
show that the effect of the conduct men- of M. S. 1949, 325.04. 
[] 67,344] Edward Vance v. American Society of Composers, Authors and Publishers 


(ASCAP); Otto Harbach, President; George W. Meyer, Secretary; Louis Bernstein, 
Treasurer; Shapiro, Bernstein and Company, Incorporated, Publisher Members; Dick 
Howard, Author Member; Bob Ellsworth, Author Member; Russ Morgan, Author Mem- 
ber; Edwin H. Morris and Company, Incorporated, Publisher Members; Curt Massey, 
Author Member; Arbie Gibson, Author Member; Song Hit Guild, Incorporated, Subsidi- 
ary of Santly-Joy-Select, Incorporated, and Its Successor, Santly-Joy, Incorporated; 
Lester Santly, President; George Joy, Officer; Publisher Members; Music Publishers 
Protective Association, Incorporated, Publisher Members; (MPPA) Main Street Songs, 
Incorporated, Publisher Members; Jimmie Hodges, Author Member; Duchess Music 
Corporation, Agent. 


In the United States District Court for the Southern District of New York. 
7-235 and Civ. 58-232. Filed September 30, 1952. 


Civ. 


Sherman Antitrust Act 


Practice and Procedure—Suit for Civil Damages—Sufficiency of Complaint—State- 
ment of Claims in Separate Counts.—A plaintiff is ordered to serve an amended complaint 
separately stating in separate counts his alleged causes of action with respect to the 
defendant or defendants concerned, and he is directed to comply with the requirement 
that each averment be simple, concise and direct. The plaintiff’s original complaint 
contained extremely confused multiple sets of circumstances stated within many given 
paragraphs and did not permit the isolation and definition of the precise claims the plain- 
tiff was alleging against particular defendants or combinations of defendants. 


See the Sherman Act annotations, Vol. 1, { 1640.125. 

For the plaintiff: Edward Vance. 

For the defendants: Spring and Eastman for Edwin H. Morris and Co., Inc.; 
Schwartz and Frohlich (Louis D. Frohlich, of counsel) for ASCAP, Shapiro, Bernstein 
and Co., and Santly-Joy, Inc.; Sidney Wm. Wattenberg for MP'PA; Miller and Miller for 
Duchess Music Corp.; and Benjamin Starr for Main Street Songs, Inc. 

For a prior opinion of the U. S. District Court, Southern District of New York, see 
1950-1951 Trade Cases f{[ 62,761. 


[Dismissal of Complaint Sought] 


KAuFMAN, District Judge [Jn full text ex- 
cept for omissions indicated by asterisks]. 
Defendants, Edwin H. Morris & Company, 
Inc.; American Society of Composers, Au- 
thors and Publishers (“ASCAP”); Shapiro 


(a) an order dismissing the complaint 
herein on the ground that it fails to com- 
ply with Rule 8 (e) F. R. C. P. 


or in the alternative 


(b) for an order under Rule 12 (b), 
F. R. C. P. dismissing the complaint 
herein as against the respective movants 


i f. - Inc.; Music pees : 
een ype tata es eapla coeie cae on the ground that it fails to state a claim 
ede ha ie aa ; : Ae under which relief can be granted; 
Duchess Music Corporation and Main 


or in the alternative 


(c) for an order under Rule 12 (b), 
F. R. C. P. dismissing the complaint 
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Street Songs, Inc., move in six identical 


motions for: 


67,844 


herein as against the respective movants 
on [the] ground that the court lacks jur- 
isdiction over the subject matter thereof; 


or in the alternative 
(d) for an order under Rule 10 (b) 
F. R. C. P. directing plaintiff to serve 
an amended complaint separately stating 
his alleged causes of action, if any, in 
separate counts. 


[Prior Complaints Dismissed] 


The instant complaint is the eleventh 
pleading filed by plaintiff against ASCAP 
and many other of these defendants. The 
previous ten have either been voluntarily 
or involuntarily dismissed in several federal 
courts. In all the proceedings plaintiff has 
appeared pro se. Between 1944 and 1946 
plaintiff brought three actions in the United 
States District Court, for the Western Dis- 
trict of Missouri, Western Division, the 
last two pleadings for which were dismissed 
in 1946 by District Judges J. C. Collett and 
Albert H. Ridge sitting in that Court.’ 


Following the last dismissal, Judge Ridge 
denied plaintiff's application to appeal di- 
rectly to the Supreme Court of the United 
States after which plaintiff filed a notice 
of appeal to the Court of Appeals for the 
Eighth Circuit, but the appeal was not 
prosecuted.® Plaintiff then filed a petition 
with the Supreme Court of the United States 
for a writ of certiorari to the District Court 
in Missouri. The petition for certiorari was 
denied. 329 U. S. 809 (1947). 


On June 1, 1950, plaintiff commenced an 
action in this Court (Civ. 58-232) against 
most of these defendants, the apparent sub- 
stance of his complaint being (as in earlier 
complaints) that several of his unpublished, 
uncopyrighted lyrics had been pirated by 
defendants Shapiro Bernstein & Company 
in a song entitled “Somebody else is taking 
my place” and defendant Edwin H. Morris 
& Company in a song entitled “Honey, I’m 
in love with you.” The first complaint here 
also alleged charges against ASCAP, 
Music Publishers Protective Association and 
Songwriters Protective Association of mo- 
nopoly and conspiracy under the Sherman 
Antitrust Act. 


In addition, the complaint also named the 
additional defendants, the United States; 
J. J. Doran “Federal Administrator” (ap- 
parently a Post Office official) and Herbert 
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A. Howell, “Federal Administrator” (in fact 
the Assistant Register of Copyrights). The 
federal government was named a defendant 
in the complaint on plaintiff’s theory that 
it had entered into a consent decree with 
ASCAP in 1941 which was “the very es- 
sence of monopoly.” It was further alleged 
that the government granted ASCAP the 
unlimited privilege of using the mails to 
defraud the public. Mr. J. J. Doran was 
included as a defendant and was charged 
with gross negligence and “non-feasance”’ 
in office, and Mr. John G. Paine (since 
deceased) with using the mails to defraud. 
Mr. Herbert A. Howell was charged with 
“misfeasance’ and with having made “false 
statements with reference to copyright 
records.” 


All defendants moved to dismiss the com- 
plaint. Judges Holtzoff and Noonan dis- 
missed it upon jurisdictional grounds as 
against the non-resident defendants. Judge 
Sugarman dismissed it as against ASCAP, 
the Music Publishers Protective Associa- 
tion, the Songwriters Protective Association, 
Shapiro-Bernstein and the other publisher 
defendants upon the ground that there had 
been no compliance with Rule 8 (e) F. R. 
C. P. The complaint was also dismissed 
as against the government and its personnel. 
As to certain of the defendants Judge 
Sugarman gave plaintiff leave to serve an 
amended complaint which he did on Octo- 
ber 6, 1950. 


The amended complaint, although now 
devoid of some of the defendants against 
whom it had earlier been dismissed, still 
retained the United States as a defendant 
in spite of the fact that it had been dis- 
missed by order of this Court on ground 
that no permission to sue had been ob- 
tained. From the face of the amended com- 
plaint, it neither appeared that there was 
diversity of citizenship nor that the contro- 
versy involved $3,000 exclusive of interest 
and costs. 


Defendants moved to dismiss the Amended 
Complaint upon precisely the grounds on 
which the instant motions are brought. In 
his Memorandum Opinion of January 3, 
1951 [1950-1951 Trape Cases { 62,761], 
Judge Ryan of this Court granted the mo- 
tion to dismiss under Rule 12 (b), F.R. C. P. 


oC) enor lack of jurisdiction with re- 
spect to the piracy claim and (2) for 


+P. 5, July 30 affidavit of Otto Harbach, 
President of ASCAP. 
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failure to state a valid claim with respect 
to the antitrust laws.” 


Upon reargument, Judge Ryan adhered 
to his original decision. 


That was plaintiff’s ninth failure in at- 
tempting to state a claim in the federal 
courts in connection with the same matter. 
In March 1951 he made his tenth effort 
when he applied in this Court to intervene 
in United States v. ASCAP. That motion 
had been brought by the government in 
1935 and had gone to a consent decree be- 
fore Judge Henry Goddard of this Court 
on March 4, 1941. The decree had been 
modified on March 14, 1950, and plaintiff 
sought at that time to intervene and open 
the decree. The petition upon which inter- 
vention was sought was “a rambling 
document of some 34 pages, in substance reiter- 
at[ing] and elaborat[ing] many of the 
allegations of the previous complaints re- 
jected by the Missouri and New York States 
District Courts. The petition fan[ned] out 
in many directions and contain[ed] addi- 
tional charges, all stemming from the basic 
charge of piracy of his lyrics.”* In the 
exercise of his discretion, Judge Weinfeld 
denied intervention. 


A year has elapsed and once again plain- 
tiff’s attempt to state a claim in the federal 
courts is under attack. 


[Allegations of Present Complaint] 


The instant complaint is a 3l-page docu- 
ment (plus numerous exhibits appended 
therewith) which is prolix in the extreme 
and often borders on incoherency. Plaintiff 
persists in appearing pro se in spite of Judge 
Collett’s earlier kindly suggestion “that the 
plaintiff consider seriously the desirability 
of engaging competent counsel.”* and in 
spite of the fact that at least two other 
Judges® in this District have clearly indi- 
cated that, like this Court, they feel strongly 
about the confused and distressingly verbose 
manner in which plaintiff has sought to 
plead. Upon the oral argument of these 
motions, plaintiff was asked if he cared to 
have counsel appointed, but he declined the 
offer. His persistence is unfortunate from 
every aspect of this totally unproductive 
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drain on the resources of all the litigants 
and on the courts. 


[Separation of Claims] 


The motions before me set out four alter- 
native prayers for relief. No opinion is 
expressed as to the merits of three of the 
alternative prayers, in view of my disposi- 
tion pursuant to Rule 10.(b), B. Ry GP: 
Indeed, there could be no intelligent dis- 
position upon the other grounds asserted 
without initial compliance with this Rule. 


RileslOw(bh)y Leeks Ga Pasprovides: 


“(b) Paragraphs; Separate Statements. 

All averments of claim or defense shall 
be made in numbered paragraphs, the 
contents of each of which shall be limited 
as far as practicable to a statement of a 
single set of circumstances; and a para- 
graph may be referred to by number in 
all succeeding pleadings. Each claim 
founded upon a separate transaction or 
occurrence and each defense other than 
denials shall be stated in a separate count 
or defense whenever a separation facili- 
tates the clear presentation of the matters 
set forth.” 

“The objective of the subdivision is clar- 
ity in pleading.” 2 Moore’s Federal Practice, 
(2d Ed.) 2005. This accurate statement of 
its purpose is consonant with the entire 
spirit and intent of the Federal Rules of 
Civil Procedure. The rule is a reasonable 
one which courts are enforcing, e. g., Schoen- 
berg v. Decorative Cabinet Corp. et al., 27 F. 
Supp. 802 (D. C. E. D. N. Y. 1939); Baum 
uv. Union Pac, R, Co., 9 F. R. D. 540 (D. C. 
W. D. Mo. W. D., 1949). It should be 
noted that a separation of claims into 
separate counts is mandatory only when nec- 
essary to facilitate clear presentation. Orig- 
inal Ballet Russe, Limited v. Ballet Theatre, 
Ine 133 Eee2d) 187 -(GeA. 21943) ee ane 
latter case exemplifies the situation which 
calls for a discriminating refusal to apply 
the rule. On the other hand I believe the 
instant case presents a situation which calls 
for its discriminating application. 

Cases treating of this Rule are suff- 
ciently numerous to indicate that our Courts 
apply it in a manner such as to acheive the 


objective which Professor Moore has stated. 


4 Opinion of Judge Edward Weinfeld of this 
Court, United States of America v. American 
Society of Composers, Authors and Publishers, 
et al., July 28, 1951 [1950-1951 TRADE CASES 
] 62,898]. 
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5 “Order sustaining separate motions of de- 
fendants to dismiss unless plaintiff amend his 
pleading to comply with Rule 8’, dated June, 
1946, at Kansas City, Mo. 

6 Judges Weinfeld and Ryan in their dis- 
missals of plaintiff’s earlier amended complaint 
and motion to intervene. 
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[ Antitrust Violations Alleged] 


The complaint here does violence to the 
purpose of the Rule not only because of 
extremely confused multiple sets of circum- 
stances stated within many given paragraphs, 
but, even more significantly, because of the 
utter impossibility of isolating and defining 
the precise claims plaintiff is alleging 
against particular defendants or combina- 
tions thereof. One of the “claims” set out 
in this complaint would appear to be bound 
up in a further attack on the United States v. 
ASCAP consent decree as “illegal, criminal 
in nature and the very essence of monop- 
oly.” (Section 3, par. 1 of complaint.) The 
complaint alleges that ASCAP violates a 
Missouri practice of law statute (Complaint, 
Section 4, par. 14). It is claimed that four 
of plaintiff's lyrics are the subject of a 
conspiracy in restraint of trade engaged in 
by all defendants (Complaint, Section 1, 
pars. 4, 21). These lyrics are allegedly 
plaintiff's common law literary property. 
Withal, these claims (if valid claims they 
be) are impossible of precise definition as 
they now stand. 


[Clearly Stated and Well-Defined Claims 
Necessary] 


It is patent that if finality is to be forth- 
coming, plaintiff must set out in his com- 
plaint in simple and clear fashion only the 
essential facts which are the bases of what 
will have to be clearly stated and well- 
defined claims. The parties against whom 
such claims are made must be equally well 
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defined. Only then will a court be able 
to treat his claims intelligently and fairly. 
Only then will the defendants be able to 
set forth their respective defenses to what 
is now a jumbled mass of claims. And only 
then can the litigants be given the substan- 
tial justice which they have sought so long. 


The history of this litigation presents a 
picture of complexity and frustration result- 
ing in no small degree from plaintiff's re- 
fusal to be presented by counsel. His 
persistence in this refusal has added to the 
burden and expense which he has placed 
upon himself, the defendants and the Courts. 
This action which he is undertaking is of 
a most complicated character. A proper 
complaint in a case such as this calls for 
the talent of a competent draftsman, to say 
nothing of the need for counsel in the event 
of trial. 


[Amended Complaint Ordered] 


The motion for an order, under Rule 10 
(b) F. R. C. P. directing plaintiff to serve 
an amended complaint separately stating in 
separate counts his alleged causes of action, 
if any, with respect to the defendant or 
defendants concerned, is granted. There 
should also be strict compliance with Rule 
8 (e) (1), F. R. C. P. in that each averment 
of the new pleading “shall be simple, con- 
cise and direct.” The other three alterna- 
tive motions are denied at this time without 
prejudice to their renewal following com- 
pliance with the order hereon to be settled 
on notice. 


[1 67,345] Allen Ellis, et al. v. Chris W. Dallas, et al. 


In the California District Court of Appeals for the Fourth District. 


Dated September 24, 1952. 113 A. C. A. 275. 


Civ. No. 4288. 


Appeal from a judgment of the Superior Court of San Diego County. C. M. Monrokr, 


Judge. Affirmed. 


California Unfair Practices Act 


State Laws—Sales Below Cost—-Loss Leaders—Proof of Intent to Injure Com- 
petitors or to Destroy Competition—Legislative Intent.—The sale of merchandise below 
cost, through the use of loss leaders, for the purpose of encouraging the purchase of other 
merchandise and for the purpose of increasing the volume of business and without the 
intent to injure competitors or to destroy competition does not present a factual situation 
which entitles a plaintiff to injunctive relief and damages. Although Section 17044 of the 
California Business and Professions Code, which prohibits the use of loss leaders, does not 
expressly provide that there be an intent to injure competitors or to destroy competition, 
it was the intent of the Legislature to make it unlawful to sell merchandise below cost for 
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the purpose of injuring competitors or destroying competition and that, to be unlawful, loss 


leader sales must be made for that purpose. 


See the State Laws annotations, Vol. 2, J 8068. 
For the appellants: Hillyer and Hillyer, and William Hillyer. 


Edmund G. Brown, Attorney General; Frank J. Mackin, Assistant Attorney General; 
and Donald D. Stoker, Deputy Attorney General; as Amici Curiae on behalf of appellants. 


For the respondents: 


[Injunction and Damages Sought] 


MussELL, Justice [Jn full text]: Plaintiffs 
brought this action under the provisions of 
the Unfair Practices Act (Bus. & Prof. 
Code, § 17000 et seq.), to restrain defendants 
from violating certain provisions of the act, 
and for damages. A preliminary injunction 
was issued and the case was tried on its 
merits. Plaintiffs appeal from the judg- 
ment which was entered for the defendants. 


On or about May 1, 1951, plaintiffs leased 
premises described as 200 National Avenue 
in Chula Vista and began remodeling a 


building thereon in which they commenced’ 


business as the “Freeway Ranch Market” 
on June 15, 1951. Defendants have owned 
and operated premises nearby known as the 
“Dee Gee Market,” at 225 National Avenue, 
since February, 1947. 


[Sales Below Cost Alleged] 


It is alleged in plaintiffs’ amended com- 
plaint that on or about May 18, 1951, de- 
fendants commenced selling various articles 
or products at less than cost for the pur- 
pose of injuring plaintiffs as competitors 
and destroying the prospective competition 
of plaintiffs; that defendants have continued 
said practice and have advertised and sold 
certain “loss leader” articles or products, 
consisting of groceries, at less than cost, 
with the purpose of inducing, promoting or 
encouraging the purchase of other mer- 
chandise; that the effect of such sales was 
the tendency or capacity to mislead or de- 
ceive purchasers or prospective purchasers, 
and that certain sales had the effect of di- 
verting trade from or otherwise injuring 
competitors and particularly the plaintiffs. 


[Trial Court Finds Sales Below Cost— 
Nominal Damages| 


The trial court found that the defendants 
have from time to time advertised and sold 
a few items of stock merchandise at prices 
less than cost with the purpose of inducing, 
promoting and encouraging the purchase of 
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other merchandise and for the purpose of 
increasing the volume of business and 
profits of the defendants, but not for the 
purpose of injuring the plaintiffs or any 
other persons as competitors or destroying 
the prospective competition of plaintiffs or 
any other persons; that the sale of a few 
items of stock merchandise at prices less 
than cost did not have the tendency and/or 
capacity to mislead or deceive purchasers or 
prospective purchasers; that said sales be- 
low cost did not have the effect of diverting 
trade from and/or otherwise injuring plain- 
tiffs or any other competitors; that the 
plaintiffs have not been injured by any act 
and/or practice of the defendants; and that 
plaintiffs have not been injured or damaged 
in the sum of $5,000, or any other sum, ex- 
cept the nominal sum of $1.00. 


[Plaintiffs Contentions on Appeal] 


Plaintiffs contend (1) that the evidence 
does not support the findings of fact; (2) 
that the findings of fact and conclusions of 
law are contrary to law; (3) that the find- 
ings of fact and conclusions of law are 
inconsistent; and (4) that the temporary 
injunction was erroneous. 


[Conjlicting Evidence as to Intent] 


The evidence establishes without question 
that the defendants advertised and sold cer- 
tain grocery articles, to wit: Crisco, Tide 
and Bisquick, below cost. However, as ad- 
mitted by appellants, the evidence showing 
the intent with which these acts were per- 
formed is in conflict. Defendants at the 
time of trial admitted advertising and selling 
articles below cost, but testified that their 
purpose in doing these acts was not to injure 
the plaintiffs or others but to induce the 
purchase of other merchandise and to in- 
crease their volume and profit. The ad- 
vertisements of which plaintiffs complain 
commenced May 18, 1951, and continued 
until July 5th following. These items ap- 
peared in the San Diego Union and Evening 
Tribune. 
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Plaintiffs started to remodel their building 
about May 17, 1951, and it is contended 
that defendants knew at that time that 
plaintiffs were about to open their market. 
However, there was evidence that the de- 
fendants did not know that plaintiffs were 
opening their market until the middle of 
June, 1951. 


There was evidence that shortly after 
January lst defendants undertook a re- 
modeling of their store, installing self- 
service and consolidating departments, their 
purpose being to take care of more cus- 
tomers and to increase their volume of 
business; that arrangements were made to 
advertise in the Union and Tribune com- 
mencing the first of May and the first ad- 
vertisement was finished and delivered to 
the papers on May 15, 1951. 


Testimony was introduced showing that 
at a meeting of grocers at which low cost 
staples was being discussed one of the de- 
fendants, Chris W. Dallas, made the follow- 


ing statement: “I will beat you all and you ~ 


haven’t seen anything yet.” Mr. Dallas 
testified that he made the statement because 
he didn’t like being told what to do; that 
“they wanted me to raise my prices and I 
wouldn’t”; that it had been the practice in 
the San Diego area, including Chula Vista, 
prior to and subsequent to May 17, 1951, for 
stores to advertise and sell limited items of 
grocery merchandise below the invoice 
price, for the purpose of attracting trade 
and thereby increasing their volume of busi- 
ness; that prior and subsequent to May 17, 
1951, defendants, in their weekly advertise- 
ments in the Chula Vista Star, the Bay Ad- 
vertiser, the San Diego Union and Evening 
Tribune, advertised and sold an estimated 
six to eight items below the invoice cost. 
The evidence shows that at the time de- 
fendants were selling the listed items below 
cost they sold some items of merchandise 
at prices higher than the O. P. S. or selling 
prices. Defendant Chris Dallas admitted 
this fact but stated that the matter was cor- 
rected after it had been called to his atten- 
tion and that the particular items in question 
were among 150 items which for some 
reason or other had been fluctuating in price 
on the wholesale level. 


[Trial Court's Finding Will Not Be 
Disturbed] 


The issue of the intent of defendants 
when selling Crisco, Tide and Bisquick be- 
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low cost was one of fact for the trial court, 
as was the issue of whether such sales had 
a tendency or capacity to mislead or deceive 
purchasers or prospective purchasers or to 
divert trade from or otherwise injure com- 
petitors. The trial court found that plain- 
tiffs had been damaged in the nominal sum 
of $1.00 but that they were not injured by 
any act or practice of the defendants. There 
was a conflict in the evidence as to the issue 
of damages. Where, as here, there is sub- 
stantial evidence to support the trial court’s 
findings on these issues, the findings thereon 
will not be disturbed on appeal. It is a well 
settled rule that on appeal an appellate 
court (1) will view the evidence in the light 
most favorable to the respondent; (2) will 
not weigh the evidence; (3) will indulge all 
intendments and reasonable inferences which 
favor sustaining the finding of the trier of 
fact; and (4) will not disturb the finding of 
the trier of fact if there is substantial evi- 
dence in the record in support thereof. 
(Berniker v. Berniker, 30 Cal. 2d 439, 444 
[182° P. 2d 557]-) 


[Principal Question] 


The principal question for our determina- 
tion is whether the sale of the three listed 
items of merchandise below cost for the 
purpose of encouraging the purchase of 
other merchandise and increasing the volume 
of business without the intent to injure 
competitors or to destroy competition pre- 
sents a factual situation entitling plaintiffs 
to injunctive relief and damages. We con- 
clude that this question must be answered 
in the negative. 


[Legislative Intent] 


Section 17030 of the Business and Pro- 
fessions Code defines a “loss leader” as 
any article or product sold at less than cost: 
(a) Where the purpose is to induce, pro- 
mote or encourage the purchase of other 
merchandise; or (b) Where the effect is a 
tendency or capacity to mislead or deceive 
purchasers or prospective purchasers; or 
(c) Where the effect is to divert trade from 
or otherwise injure competitors. This sec- 
tion, as worded, does not require an intent 
to injure competitors or destroy competi- 
tion. However, section 17043 of the same 
chapter of the code provides as follows: 


“Sales at less than cost. It is unlawful 
for any person engaged in business within 
this State to sell any article or product at 
less than the cost thereof to such vendor, 
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or to give away any article or product, 
for the purpose of injuring competitors 
or destroying competition.” 


The stated purpose of the Unfair Prac- 
tices Act is to safeguard the public interest 
against the creation or perpetuation of 
monopolies and to foster and encourage 
competition by prohibiting unfair, dishonest, 
deceptive, destructive, fraudulent and dis- 
criminatory practice by which fair and hon- 
est competition is destroyed or prevented. 
(Bus. & Prof. Code, § 17001.) In article 3, 
entitled “Offenses Against the Chapter,” 
section 17040 provides: 


“Locality discriminations: Meeting com- 
petitive price. [Creation of locality dis- 
criminations unlawful.]| It is unlawful for 
any person engaged in the production, 
manufacture, distribution or sale of any 
article or product of general use or con- 
sumption, with intent to destroy the com- 
petition of any regular established dealer 
in such article or product, or to prevent 
the competition of any person who in 
good faith, intends and attempts to be- 
come such dealer, to create locality dis- 
criminations. 

“[Meeting competitive price.| Nothing 
in this section prohibits the meeting in 
good faith of a competitive price.” 


In sections 17040, 17043 and in section 
17045, relating to secret rebates, refunds, 
commissions or unearned discounts, an in- 
tent to injure competitors or destroy com- 
petition is required to establish a violation 
of the statute. While section 17044 of the 
act provides that the practice of using any 
article or product as a “loss leader” is in- 
cluded among the prohibitions of the chap- 
ter, we conclude it was the intent of the 
Legislature to make it unlawful to sell arti- 
cles below cost for the purpose of injuring 
competitors or destroying competition and 
that to be unlawful, “loss leader” sales must 
be made for that purpose. 


A further indication of legislative intent 
that in all violations of the act there must 
be a purpose or intent to injure competitors 
or destroy competition is to be found in 
section 17071 of the code, which is as 
follows: 


“Proof of intent. In all actions brought 
under this chapter proof of one or more 
acts of selling or giving away any article 
or product below cost or at discrimina- 
tory prices, together with proof of the 
injurious effect of such acts, is presump- 
tive evidence of the purpose or intent to 
injure competitors or destroy competition.” 


In Wholesale T. Dealers Bureau v. National 
ie, (Ca, Nil Cant, el se! ley Ie wal St te: 
A. L. R, 486], the question presented had to 
do with the constitutionality of certain sec- 
tions of the Unfair Practices Act, and 
amendments of 1935. The act then pro- 
hibited sales below cost only when such 
sales were made “for the purpose of injur- 
ing competitors and destroying competi- 
tion.” The act was held to be a constitutional 
exercise of the state’s police power. Section 
3 of the act then under discussion provided 
as follows: 


“Sec. 3. Sales at less than cost. It shall 
be unlawful for any person, partnership, 
firm, corporation, joint stock company, or 
other association engaged in business 
within this State, to sell, offer for sale or 
advertise for sale any article or product, 
or service or output of a service trade, at 
less than the cost thereof to such vendor, 
or give, offer to give or advertise the in- 
tent to give away any article or product, 
or service or output of a service trade for 
the purpose of injuring competitors and 
destroying competition, and he or it shall 
also be guilty of a misdemeanor, and on 
conviction thereof shall be subject to the 
penalties set out in section 11 of this act 
for any such act.” 


The court there said, at page 658: 


“Tt is next urged by appellant that 
every sale below cost, except as provided 
in section 6, is made unlawful by section 
3 regardless of intent, and that so con- 
strued the act is unconstitutional. It 
would certainly add to the weight of ap- 
pellant’s argument on the main issue if 
the statute omitted intent as an integral 
part of the act prohibited. It is one thing, 
from a legal standpoint, to prohibit sales 
below cost engaged in for the purpose of 
injuring competitors and destroying com- 
petition, and quite another to merely pro- 
hibit all such sales regardless of intent. 
It may well be that an absolute prohibi- 
tion regardless of intent would be un- 
reasonable. (See Fairmont Creamery Co. 
v. Minnesota, 274 U.S. 1 [47 S. Ct. 506; 
File Tem Bide8 98.052, Artes eRE 639) % 


In People v. Pay Less Drug Store [1944- 
1945 Trape Cases J 57,296], 25 Cal. 2d 108 
[153 P. 2d 9], an injunction was sought by 
plaintiff to restrain the defendants from vio- 
lating certain provisions of the Unfair Prac- 
tices Act as amended by Statutes of 1937. 
The complaint charged defendants with 
selling certain grocery items below cost and 
“loss leaders” with the intention of injuring 
competitors and destroying competition in 
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violation of the act. It was there held that 
the violation of the statute was complete 
when sales below cost were shown to have 
been made with-the requisite intent and not 
within any of the exceptions. The act then, 
as now ($17071), provided that proof of 
sales below cost, together with proof of the 
injurious effect of such sales is presumptive 
evidence of the purpose or intent to injure 
competitors or destroy competition. The 
court said, page 114: 


“Proof of injurious effect is permitted 
to be shown with the proof of sales below 
cost as presumptive or prima facie evi- 
dence that the requisite intent existed. 
The obvious and only effect of this pro- 
vision is to require the defendants to go 
forward with such proof as would bring 
them within one of the exceptions or 
which would negative the prima facie 
showing of wrongful intent. They may 
present facts showing that they were 
within the express exceptions regardless 
of actual intent; or they may introduce 
evidence of another necessity not ex- 
pressly included to show that sales were 
made in good faith and not for the pur- 
pose of injuring competitors or destroy- 
ing competition. 

“Tt is unnecessary here to consider the 
defendants’ suggestions of circumstances 
other than the expressly designated ex- 
ceptions, which would justify sales below 
cost and negative the prima facie showing 
of unlawful intent. The defendants intro- 
duced evidence solely in an attempt to 
bring themselves within exception (d), 
which permitted them to make sales be- 
low cost in an endeavor in good faith to 
meet the legal prices of their com- 
petitors.” 


[Sales Made in Good Faith 


In the instant case there was substantial 
evidence that the sales were made in good 
faith and not for the purpose of injuring 
competitors and the trial court so found. 


In Sandler v. Gordon [1948-1949 TraprE 
CAsEs { 62,524], (1949) 94 Cal. App. 2d 254, 
258 [210 P. 2d 314], the court, quoting from 
11 California Jurisprudence 10-Year Sup- 
plement, page 136, said: 


““The law prohibits, not all sales at 
less than cost, but only sales which are 
accompanied by the requisite intention 
or purpose—i. e., the purpose of injuring 
competitors or destroying competition. 
Unless the fact of intention is shown to 
have existed, the conclusion is that the 
sale did not constitute a violation of the 
statute.’ ” 


In People v. Gordon (1951) [1950-1951 
Trave Cases § 62,916], 105 Cal. App. 2d 711 
[234 P. 2d 287], defendant appealed in an 
action by the People to. enjoin certain al- 
leged violations of the Unfair Practices Act 
(Bus, & Prof. Code, § 17000 et seq.) to wit, 
the selling of articles or products at less 
than cost in the manner prohibited in sec- 
tion 17043 of that code and in the practice 
of using articles or products as “loss 
leaders,” prohibited in section 17044. The 
court held that on the showing made there 
was no abuse of discretion shown in hold- 
ing, for the purpose of granting a prelimi- 
nary injunction, that the required intent to 
injure competitors or destroy competition 
was present and quoted the following lan- 
guage from People v. Black’s Food Store, 
16 Cal. 2d 59, 61-62 [105 P. 2d 361]: 


“*The authorities are numerous and 
uniform to the effect that the granting or 
denial of a preliminary injunction on a 
verified complaint, together with oral 
testimony or affidavits, even though the 
evidence with respect to the absolute right 
therefor may be conflicting, rests in the 
sound discretion of the trial court, and 
that the order may not be interfered with 
on appeal, except for an abuse of discre- 
tion. (Citations.) 


“Tn the present case the application 
for temporary injunctions were heard on 
the verified complaints which specifically 
allege that the merchandise was sold be- 
low cost “for the purpose of injuring com- 
petitors and destroying competition.” 
Representatives of the defendants testi- 
fied that they did sell, offer for sale and 
advertise the goods in question ‘at prices 
below their invoice or replacement cost,” 
but that they did so merely “to increase 
the volume of our business,” and that 
they had no intention of thereby “injuring 
competitors” nor did they “intend to de- 
stroy competition.” The evidence in this 
case therefore created a mere conflict on 
the material issue regarding the intention 
with which the goods were sold below 
cost. A sound discretion was therefore 
conferred upon the trial court to grant or 
deny the preliminary injunctions. It does 
not appear that discretion was abused.’ ” 


{No Abuse of Discretion] 


In the instant case, as in People v. Black’s 
Food Store, supra, the evidence created a 
mere conflict on the material issue regard- 
ing the intention with which the goods were 
sold below cost and it does not appear that 
the trial court abused its discretion in deny- 
ing injunctive relief. 
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It is argued that the findings of fact and 
conclusions of law are inconsistent in that 
the court in awarding nominal damages 
recognized that defendants’ acts were un- 
lawful and therefore erroneously concluded 
that they were not guilty of a violation of 
the Unfair Practices Act. However, the 
applicable finding of fact is that “the plain- 
tiffs have not been injured by any act and/or 
practice of the defendants.” It was found 
that plaintiffs were damaged in the nominal 
sum of $1.00 but the judgment was “that 
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amended complaint. on fle in the above en- 
titled action.” ‘The findings of fact and the 
judgment are not inconsistent. 


{Judgment Affirmed | 


In view of what we have here said, it is 
unnecessary to pass upon the question 
raised as to whether the preliminary injunc- 
tion was erroneously issued. 

Judgment affirmed. 


GriFFIN, Acting P. J., concurred. 


plaintiffs take nothing by reason of their 
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et al. 


In the United States District Court for the Southern District of New York. Civ. 
69-363. Filed October 2, 1952. 


Civil Aeronautics Act, Clayton Antitrust Act, and Sherman Antitrust Act 


Private Suit for Damages and Injunctive Relief—Jurisdiction of Court and Adminis- 
trative Agency in Case Involving Regulated Industry—Primary Jurisdiction—Stay of Anti- 
trust Proceeding.—In an antitrust action for damages and injunctive relief brought by 
an independent air ticket agency alleging that scheduled air carriers conspired to destroy 
its business, because of its representation of non-schedule air carriers, by imposing a 
commercial boycott, a motion to dismiss the complaint is denied, but the proceeding is 
stayed pending administrative action by the Civil Aeronautics Board. Under the Civil 
Aeronautics Act, the Civil Aeronautics Board has the authority to exempt agreements 
between carriers from the ban of the antitrust laws. The Board’s construction of “con- 
tract or agreement” within the meaning of the Act, like the word “contract” in Section 1 of 
the Sherman Antitrust Act, includes all understandings which are, or may become, the basis 
of concerted action. The fact that such agreements include secretive and furtive conspira- 
torial features does not exempt them from the jurisdiction of an administrative agency. 
Therefore, the Civil Aeronautics Act covers the dominant facts alleged in the complaint 
as constituting a violation of the antitrust laws, and the problem is one for the primary 
jurisdiction of the Board. The fact that no agreements have been filed with the Board is 
irrelevant to the issue of primary jurisdiction. 


There exists a repugnancy between the subject matter of the Civil Aeronautics Act 
and the antitrust laws, and to that extent the latter are superseded by the former. But 
since the Civil Aeronautics Act makes no provision for the remedy of damages, that 
remedy of the antitrust laws remains unaffected. Therefore, the antitrust suit will be 
stayed pending administrative action. 


See the Federal Laws annotations, Vol. 1, {[676; Sherman Act annotations, Vol. 1, 
{ 1640.201, 1640.529; Clayton Act annotations, Vol. 1, J 2036.56. 


For the plaintiff: Marshall Perlin, New York, N. Y. 


For the defendants: Debevoise, Plimpton and McLean (Samuel E. Gates, Donald 
W. Markham, and Robert von Mehren of counsel) for Air Transport Ass’n of America; 
Henry J. Friendly (John C. Pirie, of counsel) for Pan American World Airways, Inc.; 
McGoldrick, Will, Dannett and Burke (Joseph D. McGoldrick and Emanuel Dannett of 
counsel) for Delta Air Lines, Inc.; Harold L. Russell (Gambrell, Harlan, Barwick, Russell 
and Smith of counsel) for Eastern Airlines, Inc.; and Condon and Forsyth (Cyril Hyde 
Condon and John H. Montgomery, Jr., of counsel) for British Overseas Airways Corp. 
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Opinion 
[Motion To Dismiss Antitrust Action] 


EpetsteIn, District Judge [Jn full text]: 
This is a motion to dismiss the amended 
complaint in an action for injunctive relief 
and treble damages under the antitrust 
laws. Plaintiff is an independent ticket 
agency serving, among others, non-sched- 
uled (or irregular) air carriers. Defend- 
ants are four scheduled air carriers,’ two 
trade associations of companies engaged in 
scheduled air transportation,’ and a traffic 
conference which is a part of one of the de- 
fendant trade associations.’ The complaint 
alleges a first cause of action charging an 
unlawful conspiracy among defendants to 
restrain interstate trade and commerce in 
air passenger transportation and the sale 
of tickets for air transportation of pas- 
sengers,, and separate causes of action 
charging that each of the defendants at- 
tempted to monopolize and did monopolize 
and restrain trade and commerce in air 


1 British Overseas Airways Corporation, Delta 
Air Lines, Inc., Eastern Air Lines, Inc. and 
Pan American World Airways, Inc., all of whom 
hold certificates of public convenience and neces- 
sity or foreign air carrier permits issued by the 
Civil Aeronautics Board. 

2 The International Air Transport Association 
(IATA), a trade association composed of sub- 
stantially all of the United States flag and 
foreign flag air carriers which are engaged in 
scheduled international air transportation under 
appropriate authorizations from their govern- 
ments; and the Air Transport Association of 
America (ATA), a trade association whose 
membership includes practically ali of the 
United States flag air carriers which are au- 
thorized, by certificates of public convenience 
and necessity issued by the Board, to engage 
in scheduled air transportation domestically and 
internationally. IATA, apparently, has not been 
served and does not join in the motion to 
dismiss. 

®° Air Traffic Conference of America (ATC), a 
division of ATA (note 2, supra) and is com- 
posed of the same membership. 

4+The means and methods for the consum- 
mation of the conspiracy are alleged in the 
complaint (par. 23) to include: 

“(a) A plan and program to coerce and force 
plaintiff and other travel agents to refrain from 
selling and distributing tickets for air passage 
on non-scheduled air lines, by means of direct 
threats of imposing and by imposing a com- 
mercial boycott upon plaintiff and by revoking 
plaintiff's ticket agency contracts with defend- 
ant air lines; 

““(b) Organized threats of punitive boycott 
action against plaintiff in order to prevent and 
stop plaintiff's display of placards, posters and 
other advertising materials announcing the sale 
and distribution of air transportation tickets on 
non-scheduled air lines; 
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transportation by individually committing 
the acts complained of in the first conspir- 
acy cause of action. The gravamen of the 
complaint is a conspiracy to destroy the 
plaintiff’s business, because of its represen- 
tation of non-scheduled carriers, by imposing 
a commercial boycott, thereby monopolizing 
and restraining trade and commerce in the 
sale of air transportation. 


[Basis of Motion—Primary Jurisdiction 


of GuAddBal 


The basis of the motion is that the com- 
plaint alleges matters within the primary 
jurisdiction of the Civil Aeronautics Board, 
and that this court lacks jurisdiction, in 
the absence of a preliminary resort to the 
Board, to grant the relief requested. 


[S. S. W., Inc. Case Followed] 


The doctrine of the primary jurisdiction 
of administrative agencies is well estab- 


lished in a large body of learning commenc- 
ing with Texas & Pacific Ry, v. Abilene Cot- 


“(e) An attempt, through control and manipu- 
lation of the ATC and IATA system of approved 
travel agent lists, to destroy plaintiff’s business 
and commercial standing; 

““(d) Concerted use of the organizational 
structure, and the policy-making and policing 
powers of the ATC and IATA, to intimidate, 
coerce and restrain plaintiff from dealing as 
a travel agent with non-scheduled air lines, and 
to apply commercial boycott sanctions in puni- 
tive retaliation for such dealings with non- 
scheduled air carriers; 

“(e) Utilization of the machinery of CAB 
proceedings to serve the carrying on and fos- 
tering of the concerted program to impose a 
destructive commercial boycott upon plaintiff; 

“(f) Threats of reprisal and punitive action 
against plaintiff’s travel agency business for 
testifying on behalf of a non-scheduled carrier 
before the CAB; 

““(g) Harassing, disparaging, discrediting and 
impugning plaintiff's business dealings and 
relations; 

“(h) A concerted cancellation of plaintiff's 
travel agency contract agreements with defend- 
ant air lines, designed to effectuate a com- 
mercial boycott against plaintiff in reprisal for 
plaintiff's refusal to cease dealing with the non- 
scheduled air lines; coercing and intimidating 
plaintiff into abandoning of agency agreements 
and rights thereunder; all of which was planned, 
organized and designed to injure, damage and 
destroy plaintiff's business.”’ 

The complaint also alleges violation of other 
provisions of the Civil Aeronautics Act, which 
may be characterized as unfair trade practices, 

The allegations of conspiracy here are in 
substantial degree similar to the conspiracy 
allegations in S. S. W., Inc. v. Air Transport 
Association, (D. C. Cir.) [1950-1951 TRADE 
CASES {| 62,885] 191 F’. 2d 658, 660. 
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ton Oil Co., 204 U. S. 426. But the problem 
here presented, of the primary jurisdiction 
of the CAB in an antitrust suit, has been 
directly considered in only two cases, which 
reached opposite conclusions: S. S, W., Inc. 
v. Air Transport Association (D. C. Cir.) 


[1950-1951 Trape Cases § 62,885], 191 F. 


2d 658, and Slick Airways, Inc. v. American 
Airlines, Inc. (D. N. J.) Civil Action No. 
317-50, filed June 7, 1951 [1950-1951 Trapz 
Cases { 62,889]. Without embarking upon 
an extended discussion, I am constrained to 
follow the reasoning of the S. S. W. case. 
The distinction urged that the plaintiff in 
the instant case is not an airline company, 
but merely a ticket agency, outside the 
jurisdiction of the CAB, is not well taken. 
The action directly involves the economic 
conduct of air carriers, a matter subject to 
the “detailed and comprehensive” regula- 
tion by the Board,° and the plaintiff is cer- 
tainly a “person” within 49 U. S. C. § 642 
(a), who has standing to file a complaint 
stating its grievances within the jurisdic- 
tion of the Board over the regulated field. 
Cf., Far East Conference v. United States 
[1952 TrapE CAses [67,241], 342 U. S. 
BON 576, 


[Board’s Jurisdiction over Agreements in the 
Nature of a Conspiracy] 


The determinative issue in this motion is 
the jurisdiction of the Board over agree- 
ments between air carriers in the nature 
of a conspiracy under the proscription of 
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the antitrust laws. The air transportation 
industry is a regulated industry which, in 
the considered judgment of Congress, has 
been given a special status with relation to 
the antitrust laws. It is the national policy 
that unbridled competition in that industry 
is not in the national interest, and the CAB 
has been entrusted with the responsibility 
of making the accommodation between 
monopoly and competition, in the public 
interest. Thus, in addition to its other 
powers, the Board has the authority to 
exempt agreements between carriers from 
the ban of the antitrust laws,° in order to 
give effect to its regulatory powers. An 
examination of the statutory language‘ 
reveals the breadth of the scope of this 
power, the plaintiff contends, however, that 
a conspiracy to drive it out of business is 
not the type of agreement encompassed 
within the statute;* that only those agree- 
ments are covered which are contracts openly 
arrived at, rather than secret conspiracies; 
and further, that the evident purpose is 
the regulation of relationships and agree- 
ments among air carriers themselves. But 
in view of the Board’s construction of “con- 
tract or agreement” within the meaning of 
49 U.S. C. § 492 (a) as “intended, like the 
word ‘contract’ in section 1 of the Sherman 
Act, to include all understandings which 
are, or may become, the basis of concerted 
action”, the limited definition urged is not 
persuasive. Moreover, the alleged agree- 
ment in U. S. Navigation Co. v. Cunard S. S. 
Co., 284 U. S. 474, under the highly analog- 


56See S. S. W., Inc. v. Air Transport Asso- 
ciation, supra, at page 662. 

649 U.S.C. § 494. 

TAG TOUS Cs 452 (ae Very sam carrier 
shall file with the Board a true copy, or, if 
oral, a true and complete memorandum, of 
every contract or agreement (whether enforce- 
able by provisions for liquidated damages, 
penalties, bonds, or otherwise) affecting air 
transportation and in force on the effective date 
of this section or hereafter entered into, or 
any modification or cancellation thereof, be- 
tween such air carrier and any other air car- 
rier, foreign air carrier, or other carrier for 
pooling or apportioning earnings, losses, traffic, 
service, or equipment, or relating to the estab- 
lishment of transportation rates, fares, charges, 
or classifications, or for preserving and improv- 
ing safety, economy, and efficiency of operation, 
or for controlling, regulating, preventing, or 
otherwise eliminating destructive, oppressive, 
or wasteful competition, or for regulating stops, 
schedules, and character of service, or for other 
cooperative working arrangements.’ Italics 
supplied. 

8 “T cannot concur with the suggestion that 
a conspiracy to drive a competitor out of 
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business, as alleged here, is the type of agree- 
ment encompassed within the statute and sub- 
ject to the primary jurisdiction of the CAB 
for approval or disapproval and for possible 
immunity from the antitrust laws. Further I 
cannot accept the thesis that since the CAB 
has the power to approve agreements or com- 
binations which might otherwise violate the 
antitrust laws, it would be necessary first to 
prove before the CAB a conspiracy to restrain 
trade and then have the Board disapprove the 
conspiracy before a litigant could seek redress 
for damages in the courts. Such a conspiracy 
being inherently secretive and furtive in nature 
is not the type of subject matter which would 
be dealt with by an order made under § 488, 
489 or 492 so as to be relieved from the opera- 
tion of the antitrust laws.’’ Judge Forman, in 
Slick Airways, Inc. v. American Airlines, Inc. 
et al., (D. N. J.) [1950-1951 TRADE CASES 
f 62,889] Civil Action No. 317-50, filed June 7, 
1951. 

° Transcontinental & Western Air, Inc.-Delta 
Air Lines, Inc., Interchange of Hquipment, 8 
GG Aj Bs 857, 860% see) Si “Sa Wasi ncaa Aan 
Transportation of America, et al., supra, at 
page 663. 
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ous Shipping Act,® included “secretive and 
furtive’ conspiratorial features, which were 
held not exempt from the primary jurisdic- 
tion of the Shipping Board. And finally, 
the conspiracy complained of, assuming its 
existence, must inevitably call into issue 
the relationships between air carriers them- 
selves, particularly those between the sched- 
uled and non-scheduled carriers. In Georgia 
v. Pennsylvania R. Co. [1944-1945 TRADE 
Cases J 57,344], 324 U. S. 439, the Supreme 
Court expressly held that Congress had not 
given the Commission authority to exempt 
the combination there complained of from 
the prohibitions of the antitrust laws. It 
is my opinion that Congress has not so 
limited the authority of the CAB. Of course, 
regulated industries are not per se exempt 
from the antitrust laws, Georgia v. Penn- 
syluania R. Co., supra, at page 456. But 
with the broad power of exemption pos- 
sessed by the Board under the Civil Aer- 
onautics Act, we cannot know the extent 
of exemption until the Board has acted. 
I conclude, therefore, that here, too, the 
Act “covers the dominant facts alleged in 
the present case as constituting a violation 
of the Antitrust Act”,” and that the prob- 
lem is one for the primary consideration of 
the Civil Aeronautics Board. 


[Failure to File Agreements Irrelevant 
to Issue] 


It is true that no agreements have been 
filed or Board approval obtained under the 
statutory scheme for acquiring exemption, 
and it is argued that no exemption may be 
obtained except in the precise manner set 
forth by the governing statute, United 
States v. Socony-Vacuum Oil Co., 310 U. S. 
150, 226-227. But in the Cunard case and 
the recent Far East Conference v, United 
States decision, supra, the Supreme Court 
has held the failure to file an agreement 
with the Shipping (now Maritime) Board, 
under statutory provisions analogous to 
those of the Civil Aeronautics Act, to be 
irrelevant to the issue of primary jurisdic- 
tion. Similarly, it must be taken as authori- 
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tatively established by these cases, that the 
Board has authority primarily to adjudge 
and hear the matter even though the al- 
leged agreement be unlawful on its face.” 
The thought that the CAB has authority, 
for example, to exempt a conspiracy of the 
defendants to induce landlords to impose 
restrictive covenants in leases with inde- 
pendent travel agencies, precluding them 
from selling non-scheduled air transporta- 
tion, is one to paralyze the judicial con- 
science. But the limits of the Board’s 
authority are not in issue here. The issue at 
this time is merely one of priority of juris- 
diction, and that priority rests with the 
administrative agency. Furthermore, it is 
not to be presumed that the Board will 
abuse its authority, but on the contrary, 
that it will exercise its power “upon a full 
consideration of the attending circum- 
stances” * which it is peculiarly qualified to 
evaluate. 


[Board Has No Authority to Award 
Damages | 


The most troublesome problem in the 
case is the fact that the Board, in the ex- 
ercise of its jurisdiction, has no authority 
to award the plaintiff damages for an in- 
jury suffered as a result of a violation of 
the Civil Aeronautics Act. The decision 
of the Supreme Court in the Cunard case 
was grounded upon the fact that the al- 
legations of the complaint setting forth 
antitrust law violations also constituted 
charges of violations of the Shipping Act, 
which affords a remedy and which to that 
extent supersedes the antitrust laws. But 
I do not read the Cunard case as authority 
for the proposition that the antitrust laws 
are superseded by a regulatory statute only 
where a complete remedy is provided in 
that statute for its violation coextensive 
with an illegal conspiracy under the anti- 
trust laws.* It has been held that the 
antitrust laws are superseded by specific 
regulatory statutes only pro tanto to the ex- 
tent of the repugnancy between them, United 
States v. Borden 308 U. S. 188, 198 e¢ seq. 


046 U. S. C. §§ 801-842; compare 46 U. S. C. 
§ 814 with 46 U. S. C. § 492 (a). See 50 F. 
2d 83, 84-85 (2 Cir.) for a detailed exposition 
cf the alleged conspiracy in the Cunard case. 

1U. 8. Navigation Co. v. Cunard 8. 8. Co., 
284 U. S. 474, 483 quoted in S. S. W., Inc. v. 
Air Transport Association of America, et al., 
supra, at page 662. 

“2 In the Far Hast Conference, case, the dis- 
senting opinion, 342 U. S. at page 577, takes 
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issue both with this proposition and with the 
preceding proposition of the irrelevance of a 
failure to file an agreement and have it approved 
by the Board. 

8U. S8. Navigation Co. v. Cunard 8. 8. Co., 
supra, at page 487. 

4 But see Slick Airways, Inc. v. American: 
Airlines, Inc., supra. 
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There exists a repugnancy between the sub- 
ject matter of the Civil Aeronautics Act 
and the Sherman and Clayton Acts, and to 
that extent the latter are superseded by the 
former, else the entire regulatory scheme be 
frustrated; but since the Aeronautics Act 
makes no provision for the remedy of dam- 
ages, that remedy of the antitrust laws 
remains unaffected.” It is not to be doubted, 
and it is not contrarily urged, that the plain- 
tiff may ultimately be entitled to a recovery 
of damages in this court under the anti- 
trust laws on the basis of matters held by 
the Board to be outside the jurisdiction of 
or illegal under its governing statute. But 
primary jurisdiction to consider the allega- 
tions involving the subject matter of that 
statute is with the Board. The court, not 
the Board, possesses remedial jurisdiction 
to determine the existence of a conspiracy 
under the antitrust laws.* But the court 
is in no position to exercise its jurisdiction 
under the antitrust laws until the Board 
has exercised its jurisdiction under the Civil 
Aeronautics Act. Thus may be insured a 
uniformity of regulation in a field where 
such regulation requires a specialized, ex- 
pert competence. For the doctrine of pri- 
mary jurisdiction is conditioned, not upon 
the ability of the administrative agency to 
grant a remedy,” but upon the presence of 
problems calling for the kind of considera- 
tion which only the administrative agency 
is in a position to give. 


“Uniformity and consistency in the 
regulation of business entrusted to a par- 
ticular agency are secured * * * by 
preliminary resort for ascertaining and 
interpreting the circumstances underlying 
legal issues to agencies that are better 
equipped than courts by specialization, by 
insight gained through experience, and 
by more flexible procedure.” * 
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In the case at bar, I am persuaded that 
considerations of administrative expertness 
and uniformity of regulation are signifi- 
cantly involved. The controversy must 
necessarily concern the difficult and special- 
ized problem of irregular air carriers, “rais- 
ing issues of fact not within the conventional 
experience of judges * * * requiring the 
exercise of administrative discretion” * and 
certainly requiring a uniformity of approach. 
No decision of this court on the issue of 
conspiracy could be effectively rendered 
“without in some manner relating to the 
lawfulness of the acts done * * * in 
execution of agreement or contract, and 
* * * the determination of the lawfulness 
of those acts and their regulation [is] within 
the exclusive jurisdiction of the administra- 
tive agency.”” Indeed, it appears that some 
of the matters alleged in the complaint 
have been approved by the Board or are 
presently under consideration by it. Con- 
sequently, even though the remedy of dam- 
ages is not available to the plaintiff before 
the CAB, there must be preliminary re- 
course to that agency, and “the facts, after 
they have been appraised by specialized 
competency [may] serve as a premise for 
legal consequences to be judicially de- 
fined,” 


[Suit Stayed Pending Board Action] 


In the S. S. W. case the Court of Ap- 
peals for the District of Columbia directed 
that instead of dismissing the complaint, 
the District Court should retain jurisdiction 
of the antitrust suit while appellant sought 
his remedies from the Board, consistent 
with the decision in General American Tank 
Car Corp. v. El Dorado Terminal Co., 308 
U. S. 422. It is suggested, however, that 
since the jurisdictional point has been raised 


349 U. S. C. § 676: ‘“‘Nothing contained in 
this chapter shall in any way abridge or alter 
the remedies now existing at common law or 
by statute, but the provisions of this chapter 
are in addition to such remedies.’’ But where 
specific damage provisions are contained in regu- 
latory statutes, there may be no recovery of 
treble damages under the antitrust laws. JU. 8. 
Navigation Co. v. Cunard 8S. 8. Co., swpra; 
Terminal Warehouse v. Pennsylvania R. Co., 
297 U. S. 500; Keogh v. Chicago & N. W. Ry. 
Co., 260 U. S. 156. 

16 See Slick Airways, Inc. v. American Aitr- 
lines, Inc., swpra. 

11 General American Tank Car Corp. v. Hl 
Dorado Terminal Co., 308 U. S. 422; Hl Dorado 
Oil Works v. United States, 328 U. S. 12; see 
also footnote 11 of the dissenting opinion of 
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Justice Frankfurter in United States v. Inter- 
state Commerce Commission, 337 U. S. 426, at 
page 464: “It should be pointed out that under 
Part II of the Act the Commission has no 
power to award damages; the doctrine of pri- 
mary jurisdiction, however, is nevertheless appli- 
cable. Bell Potato Chip Co. v. Aberdeen Truck 
Line, 43 M. C. C. 337, 342-343.”’ 

18 Har Hast Conference v. United States, supra, 
pp. 574-575. 

19 Td. at page 575. 

20 Dissenting opinion of Chief Justice Stone in 
Georgia v. Pennsylvania R. Co. [1944-1945 
TRADE CASES 157,344], 324 U. S. 439, at 
page 485. 

21 Far Hast Conference v. United States [1952 
TRADE CASES f 67,241], 342 U. S. 570, 574. 
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here in limine, rather than in the course of 
litigation as in the E] Dorado Termunal case, 
dismissal is the proper course. Armour & 
Co. v, AltonetiinGo, C7 Cis) iis 2d 913: 
But in view of the remedial pattern formed 
by the Civil Aeronautics Act and the anti- 
trust laws, particularly with respect to 
the recovery of damages, I feel that a stay 
of proceedings rather than dismissal is re- 
quired. Any possible recovery of damages 
involves a two-step procedure, with the 
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Board and the court performing separate 
but indispensable functions in sequence. 
Compare Far East Conference v. United 
States, supra. The procedure indicated dic- 
tates such “accommodation of the two stat- 
utes and of the remedial provisions thereof” ” 
rendering the court and agency “collabora- 


ee ay state eta 
tive instrumentalities of justice”. 


Accordingly, the suit will be stayed pend- 
ing administrative action. 


[1 67,347] Trebuhs Realty Co., Inc., Select Theatres Corporation, Select Operating 


Corporation, Barrymore Theatre Corporation, Central Theatres Leasing & Construction 
Co., Affiliated Theatre Building Co., Inc., 138 West 48 St. Theatre Co., Inc., and Magora 
Corp. v. News Syndicate Co., Inc., The New York Times Company, New York Herald 
Tribune, Inc., Hearst Corporation, New York Journal-American Dept.-Hearst Consolidated 
Publications, Inc., New York Post Company, and New York World-Telegram Corporation. 


In the United States District Court for the Southern District of New York. Civil No. 
69-55. Filed October 10, 1952. 


Clayton Antitrust Act and Sherman Antitrust Act 


Practice and Procedure—Defense of Unclean Hands—Creation of Antitrust Violation 
by Decree.—Where it appears upon the trial of a case that newspaper publishers would 
violate the antitrust laws if they were required to accord legitimate theatre operators the 
reduced rates available to other purchasers of volume space, the Court will not decree the 
performance of such an illegal act. 


See the Sherman Act annotations, Vol. 1, J 1660.275; Clayton Act annotations, Vol. 1, 
J 2036. 


For the plaintiffs: Klein and Weir, New York, N. Y. 


For the defendants: McCauley and Henry, New York, N. Y. (Clarence J. Shearn, Jr., 
of counsel), for Hearst Corporation and Hearst Consolidated Publications, Inc.; Brown, 
Cross and Hamilton, New York, N. Y. (E. Douglas Hamilton, of counsel), for New York 
Herald Tribune, Inc.; M. Marvin Berger, New York, N. Y., for New York Post Corporation; 
and Dewitt, Van Aken and Nast, New York, N. Y. (Harry H. Van Aken and Thomas A. 
Diskin, of counsel), for New York World-Telegram Corporation. 


For prior opinions of the U. S. District Court, Southern District of New York, see 
1952 Trade Cases {| 67,336, 1950-1951 Trade Cases { 62,951. 


Memorandum 
[Court Would Not Decree an Illegal Act] 
WEINFELD, District Judge [In full text]: 


The ruling clearly relates to the defense of 
“unclean hands” labeled as such and so pleaded 


referring to the fact that none of the de- 
fendants plead that the granting of the re- 
duced rate for volume advertising would 
constitute illegal discrimination on the part 
of the defendants. Hence, the Court did not 


by the defendants whose answers were the 
subject of the plaintiffs’ motion to strike. 
No other affirmative defense was pleaded 
by any defendant. Attention of counsel is 
directed to the portion of the Court’s opinion 
(p. 11), quoted incompletely in the briefs, 


pass upon the defense now inferentially ad- 
vanced in the motions for reargument that 
the relief sought would compel the doing of 
an illegal act. In this connection I repeat the 
statement, admittedly obiter dictum, that if it 
should appear upon the trial that compelling 


28. 8. W. Inc. v. Air Transport Association 
of America, supra, at page 664. 

28 Tbid. ; Montana-Dakota Utilities Co. v. North- 
western Public Service Co., 341 U. S. 246, dis- 
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senting opinion of Justice Frankfurter at page 
264, quoting from United States v. Morgan, 313 
U.S. 409, 422. 
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Cited 1952 Trade Cases 
U.S. v. E. I. du Pont de Nemours and Co. 


67,857 


the defendants to accord plaintiffs the same 
reduced rates now available to other pur- 
chasers of volume space would result in 
violation of antitrust statutes, then, obviously, 


the Court will not decree the performance of 
such an illegal act. 


The motion for reargument is denied. 


[f 67,348] United States v. E. I. du Pont de Nemours and Company, et al. 


In the United States District Court for the Northern District of Illinois, Eastern 
Division. No. 49 C 1071. Dated September 23, 1952. 


Case No. 987 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Practice and Procedure—United States Equity Suits—Minor Defendants—Appoint- 
ment of Guardians.—In an antitrust action brought by the United States against minors and 
other defendants, the court appointed attorneys to serve as guardians ad litem for such 
minor defendants. The attorneys, the court said, should be competent and experienced in 
the field of law peculiar to the case. 


Motions to have certain adult defendants, relatives of the minor defendants, appointed 
as guardians ad litem are denied because a conflict of interests may develop. 


See the Sherman Act annotations, Vol. 1, J 1610.151. 
For the plaintiff: Willis L. Hotchkiss, Chief, Antitrust Division, Chicago, IIl. 


For the defendants: Ferris E. Hurd of Pope and Ballard, Chicago, IIll., for General 
Motors Corp.; Howard Neitzert of Sidley, Austin, Burgess and Smith, Chicago, IIl., for 
Pierre S. du Pont, Irenee du Pont, Lammot du Pont, Christiana Securities Co., Delaware 
Realty & Investment Corp., and E. I. du Pont de Nemours and Co.; John T. Chadwell of 
Snyder, Chadwell and Fagerburg, Chicago, IIL, for United States Rubber; Mark H. Clayton 
of Moore, Olson and Trexler, Chicago, Ill., for individual class defendants; and Thomas S. 


Tyler of Winston, Strawn, Shaw and Black, Chicago, IIl., for Wilmington Trust Co. 


For prior decisions of the U. S. District Court, Northern District of Illinois, Eastern 
Division, see 1952 Trade Cases {[ 67,307, 67,292; and 1950-1951 Trade Cases {[ 62,809, 62,633 


62,557. 
Memorandum 


[Motion To Appoint Guardians for Minors] 

LaBuy, District Judge [Jn full text except 
for omissions indicated by asterisks]: Plaintiff 
on July 22, 1952 filed a motion to appoint 
certain defendants in this action as guardians 
ad litem for their respective minor children 
who have also been made defendants in this 
action. This motion was continued generally. 
On September 19, 1952 plaintiff and certain 
named adult defendants by their attorneys 
jointly petitioned the Court (A) to appoint 
17 adult defendants as guardians ad litem 
for the minor defendants named in the pe- 
tition and (B) to record in the proceedings 
in this cause that three other adult defend- 
ants and a defendant corporation are general 
guardians under Delaware law of four other 
named minor defendants. The petition also 
asks that leave be granted to withdraw the 
motion of July 22, 1952, which leave is hereby 
granted. 
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An infant party to an action is the ward 
of the court and it is the court’s duty to see 
that the infant’s rights are protected. * * * 


[Property Rights of Minors— 
Conflict of Interests] 


These duties of the Court and of the 
guardian ad litem in all probability will 
assume major importance in the disposition 
of the issues in this action. It is unnecessary 
for the Court here to review the pleadings. 
Even in a field characterized by intricate and 
complex litigation, this case presents issues 
of outstanding complexity including the for- 
mation and operation of an alleged con- 
spiracy of substantial impact on the nation’s 
economy. As the Court earlier pointed out, 
violation of the antitrust laws by the minor 
defendants can only be shown by their partici- 
pation in the alleged conspiracy. Whether 
each defendant, including each minor de- 
fendant, did so participate is an individual 
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matter of proof and necessarily gives rise 
to a personal defense. If the Court should 
hold that the violation of the antitrust laws 
alleged in the complaint has been proved, 
then the relief sought by plaintiff unques- 
tionably will affect the property interests of 
some, if not all, of the minor defendants. 
The Court is not advised at this time of the 
precise property interests owned by each 
minor but it understands that plaintiff has 
joined them as defendants in part, at least, 
so that a binding judgment may be entered 
which will dispose of, alter, or otherwise 
affect their property rights. 

The guardians ad litem suggested in the 
motion and petition are also defendants. 
Naturally they will defend as vigorously as 
possible their own personal positions and 
property interests. The Court has no doubt 
that these defendants are estimable persons 
and, as relatives, would to the extent possible 
under the circumstances present the defense 
of the minors and protect their interests. Be- 
cause of the nature and scope of this liti- 
gation, the court is concerned that conflict 
of interests will develop and that adequate 
defense and the best interests of the minor 
defendants require that they have independent 
representation. Further, in view of the re- 
sponsibility of the Court to these minors, 
it would prefer guardians ad litem residents 
of this jurisdiction who are continually avail- 
able to the Court. For these reasons the Court 
denies paragraphs A and B of the petition 
without reflection on the persons suggested as 
guardians ad litem therein. 
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[Attorneys Appointed] 


Very careful considéfation has been given 
to the selection of guardians ad litem. It is 
customary practice to appoint attorneys to 
serve in this capacity although, of course, 
there is no statute or rule of law to this 
effect. This case, however, is one which pe- 
culiarly calls for the application of the usual 
practice. The guardian ad litem should be an 
attorney, competent and experienced in the field 
of law peculiar to this case. * * * 


The amendment to the complaint lists the 
class defendants, including the minors, ac- 
cording to family groups. * * * 

The Court is not informed of the conditions 
and circumstances under which the adult 
defendants and a defendant corporation be- 
came general guardians under Delaware law 
as referred to in paragraph B of the petition 
and the Court is not advised as to the duties 
and obligations of general guardians under 
Delaware law. The foregoing appointments 
of guardians ad litem will therefore stand as 
to the minors referred to in paragraph B 
subject to the right of any interested party 
to point out to the Court the necessity of re- 
cording such general guardians in the pro- 
ceedings in this cause. 

* * * Tf after a preliminary examination 
the guardians should conclude that there 
may be conflicts in interest between any of 
the minors or that trial would be expedited 
by the appointment of additional guardians 
ad litem, the guardians are instructed to so 


report to the Court on or before October 
15th, 1952. 


%* OK OK 


[| 67,349] Consolidated Manufacturing Company and Chester Sax v. Federal Trade 


Commission. No. 6428. 


Container Manufacturing Company, Max Sax, and William Stone v. Federal Trade 


Commission. No. 6429. 


Superior Products and M. Robert Sax v. Federal Trade Commission. 


No. 6430. 


In the United States Court of Appeals for the Fourth Circuit. Argued October 9, 1952. 


Decided October 11, 1952. 


On petitions for review of orders of the Federal Trade Commission, 


Federal Trade Commission Act 


Petitions for Review—Sale of Lottery Devices—Powers of Commission.—A Federal 
Trade Commission order prohibiting three corporations from selling punchboards, push 
cards and other devices which are to be used or may be used in selling merchandise to the 
public by means of a game of chance, gift enterprise or lottery scheme is affirmed and 
enforced. The Commission has the power (1) to eradicate merchandising by gambling 
in interstate commerce, and (2) to prohibit the distribution in interstate commerce of 
devices intended to aid and encourage merchandising by gambling. 


{ 67,349 Copyright 1952, Commerce Clearing House, Inc. 
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Cited 1952 Trade Cases 
Consolidated Mfg. Co. v. FTC 


67,859 


Petitioners’ contention that the Commission is without jurisdiction over them becatise 
they merely sell in commerce the punchboards and not the merchandise which is sold or 
distributed as a result of the operation of the boards and that the sale of the boards does 
not involve any “unfair methods of competition” or any “unfair or deceptive acts or prac- 
tices” when considered apart from the merchandise sold or distributed in connection with 
their operation is without merit. Merchandising by gambling should not be divided into 
insulated acts, which appear innocent when examined separately. This unfair practice should 
be viewed as a whole. If the Federal Trade Commission is to police merchandising, by 
gambling, it must police those who designedly and deliberately aid and abet this practice. 


See the Federal Trade Commission Act annotations, Vol. 2, ] 6125.190, 6501.90, 6680.90. 


For petitioners: Alexander Blumenthal (Glassgold & Blumenthal on brief), 


For respondent: Alan B. Hobbes, Special Attorney, Federal Trade Commission (W. T. 
Kelley, General Counsel, and Robert B. Dawkins, Assistant General Counsel, Federal Trade 


Commission, on brief). 


Affirming and enforcing Federal Trade Commission cease and desist order in Dkts. 5557, 


5560, 5561. 


Before Parker, Chief Judge, and Soper and Doster, Circuit Judges. 


[Petitions To Review and Set Aside Orders] 


Per Curtam [In full text]: These are pe- 
titions to review and set aside orders of the 
Federal Trade Commission, which, on its 
part, asks that the orders be enforced. The 
orders complained of direct petitioners to 
cease and desist from selling or distributing 
in commerce as defined in the Federal Trade 
Commission Act “push cards, punchboards 
or other lottery devices which are to be used 
or may be used in the sale or distribution of 
merchandise to the public by means of a 
game of chance, gift enterprise or lottery 
scheme”. Petitioners contend that the Com- 
mission is without jurisdiction over them 
because they merely sell in commerce the 
punchboards and not the merchandise which 
is sold or distributed as a result of the oper- 
ation of the boards, their argument being 
that the sale of the boards does not involve 
any “unfair methods of competition” or any 
“unfair or deceptive acts or practices” when 
considered apart from the merchandise sold 
or distributed in connection with their op- 
eration. This position was adequately an- 
swered in the opinion of Mr. Justice Minton, 
then a Circuit Judge, speaking for the Court 
of Appeals of the Seventh Circuit in Mod- 
ernistic Candies v. Federal Trade Commission 
7 Cir. [1944-1945 Trape Cases § 57,301] 145 
F. 2d 454, 455, wherein he said: 


“Tt is clear that the Federal Trade 
Commission has the power to eradicate 
merchandising by gambling in interstate 
commerce. We think the Commission 
also has the power to prohibit the dis- 
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tribution in interstate commerce of devices 
intended to aid and encourage mer- 
chandising by gambling. The gamblers 
and those who deliberately and designedly 
aid and abet them are both engaged in 
practices contrary to public policy. Mer- 
chandising by gambling should not be 
divided into insulated acts, which appear 
innocent when examined separately. This 
unfair practice should be viewed as a 
whole. If the Federal Trade Commission 
is to police merchandising by gambling, 
it must police those who designedly and 
deliberately aid and abet this practice. 
We think the Commissioner has such 
power.” 


The decision of the Court of Appeals of 
the Seventh Circuit is squarely in point here. 
So also are the decisions in four other Cir- 
cuits. See Charles A. Brewer & Sons, Inc. v. 
Federal Trade Commission 6 Cir. [1946-1947 
Trave Cases 957,515] 158 F. 2d 74; Globe 
Cardboard Novelty Co. v. Federal Trade Com- 
mission 3 Cir. [1950-1951 TRrapE CASES 
J 62,947] 192 F. 2d 444; Bork Manufacturing 
Co. v. Federal Trade Commission 9 Cir. [1952 
TRADE CASES {[ 67,225] 194 F. 2d 611; Lich- 
tenstein v. Federal Trade Commission, 9 Cir. 
[1952 Trape Cases J 67,224] 194 F. 2d 607; 
Hamilton Manufacturing Co. v. Federal Trade 
Commission App. D. C, [1952 Trane CAsEs 
§ 67,216] 194 F. 2d 346. No judge anywhere 
has expressed a contrary opinion and nothing 
to the contrary can be worked out arguendo 
from Trade Commission v. Bunte Bros. 312 
U. S. 349, which held merely that the Com- 
mission was without power over purely intra- 
state transactions. 
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[Prohibitions of Order Not Too Broad] 


We agree with the Court of Appeals of 
the Third Circuit that the order complained 
of is not too broad and that, properly inter- 
preted, it prohibits ‘only the distribution in 
interstate commerce of any push card, punch- 
board or other device which is designed to 
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serve as an instrumentality for the sale of 
articles of merchandise by lottery methods.” 


[Orders Affirmed and Enforced] 
The orders of the Commission will be 
affirmed and an order will be entered by this 


court enforcing them in accordance with the 
provisions of 15 USC 45 (c). 


[7 67,350] In re Investigation of World Arrangements with Relation to the Produc- 
tion, Transportation, Refining, and Distribution of Petroleum in Possible Violation of Title 
15, U. S. Code, Sections 1-23. ; 


In the United States District Court for the District of Columbia. Misc. No. 19-52. 
Dated October 6, 1952. 


Sherman Antitrust Act 


Grand Jury Proceedings—Investigation of Possible Antitrust Violations—Motion To 
Discharge Grand Jury—Government Employees as Jurors.—Motions to discharge a special 
grand jury, convened to investigate the production, transportation, refining, and distribution 
of petroleum in possible violation of the antitrust laws, on the ground that fourteen members 
of the grand jury are employees of the United States Government and that they will there- 
fore lack something of being an impartial jury are denied. Although a judge may discharge 
a grand jury at any time and for any reason, the present court specifically limits itself to 
the dismissal of a grand jury only where there is good cause. Since employees of the United 
States Government are qualified jurors, there is no valid reason for the court to exercise its 
discretionary power of discharging the jury. 


See the Sherman Act annotations, Vol. 1, § 1630.101. 


Grand Jury Proceedings—Investigation of Possible Antitrust Violations—Motion to 
Transfer Proceedings to Another Jurisdiction—Motion Prematurely Brought.—Oil com- 
panies which have been subpoenaed in a grand jury investigation of the production, trans- 
portation, refining, and distribution of petroleum in possible violation of the antitrust laws 
cannot move under Rule 21 (b) of the Rules of Criminal Procedure to transfer the grand 
jury proceedings to another jurisdiction because such oil companies are not “defendants” 
within the meaning of the Rule until an indictment has been returned. The issue of juris- 
diction cannot be determined at this stage of the proceeding, nor should the court make a 
forecast of the probable results of the investigation to determine whether the transfer is 
warranted. Nor does Rule 22 give the court authority to transfer a proceeding prior to the 
return of an indictment. Motions to transfer the proceedings are therefore denied since they 
have been prematurely brought. 


See the Sherman Act annotations, Vol. 1, J 1630.101. 


For the movants: Cahill, Gordon, Zachry and Reindel (James E. Greeley), Washington, 
D. C., for Standard Oil Co. of California; Cox, Langford, Stoddard and Cutler (keomik: 
Kissam and Albert E. Van Dusen), Washington, D. C., for California Texas Oil Co. 
Ltd.; Lumbard and Irvine (Donovan, Leisure, Newton), Washington, D. Cx tor Socony- 
Vacuum Oil Co., Inc.; Vinson, Elkins and Weems (John Noble, Washington, D. Coeand 
George W. Ray, Jr., New York, N. Y.), for Arabian American Oil Co.; Oscar John Dorwin 
New York, N. Y., S. A. L. Morgan, Houston, Texas, and Whiteford, Hard, Carmody and 
Wilson (John J. Wilson), Washington, D. C., for The Texas Co. 


For the United States: George H. Schueller and Leonard J. Emmerglick, Department 
of Justice, Washington, D. C. 
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Memorandum Opinion 


[Motion To Discharge Grand Jury 
or To Transfer Proceedings] 


KirKLAND, District Judge [Jn full text]: 
On September 3, 1952, a special grand jury 
was convened in the District of Columbia 
to investigate “production, transportation, 
refining, and distribution of petroleum in 
possible violation of Title 15, U.S.C., sec- 
tions 1-23”. On or about August 5, 1952, a 
four page subpoena duces tecum was served 
upon twenty-one large oil companies. Shortly 
thereafter several of the oil companies filed 
numerous motions. This memorandum is in 
response to the motions seeking a discharge 
of the grand jury and/or a transfer of the 
proceedings to another jurisdiction. 


Initially, the court wishes to make the 
observation that able counsel for both sides 
have produced extensive and full argument, 
supplemented by numerous briefs and docu- 
ments, in stating their positions. An exhaustive 
review of their citations and a further in- 
dependent investigation into the relevant 
law guided the court to its present conclusion. 


[Judge Can Discharge Grand Jury] 


It appears to be fairly well established 
that a judge may discharge a grand jury 
at any time, for any reason or for no reason 
and whether the grand jury has finished the 
matter in hand or not. 


The opening sentence of Rule 6 (g) Fed- 
eral Rules of Criminal Procedure states: 
“A grand jury shall serve until dis- 
charged by the court but no grand jury 
may serve more than 18 months.” 
This doctrine is also supported by the cases 
of In re National Window Glass Worker, 287 
F. 219-225; United States v. Smyth, 104 F. 
Supp. 283-292. 


[Court Requires Good Cause] 


The court specifically limits itself to dis- 
missal of a grand jury only where there 
is good cause. The court feels that grand 
juries should be consistently advised of their 
power to act independently in investigations 
and their duty to diligently inquire into crimes 
triable in the District of Columbia. Nor 
should the court, without cause, intervene to 
discharge a grand jury to prevent an indict- 
ment. Cf. United States v. Smyth, supra. 
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Cited 1952 Trade Cases 
In re Investigation of World Arrangements 


67,861 


[Government Employees Qualified] 


The movants contend the discharge of this 
particular grand jury should be effectuated 
because fourteen members are employees of 
the United States Government and they will 
therefore “lack something of being an im- 
partial jury”. Frazier v. United States, 335 
U. S. 497-514. (Dissent by Justice Jackson). 
However, the law on the latter point seems 
fairly well settled in this jurisdiction having 
been reviewed and determined in several 
instances. Our District of Columbia Code 
reads: 

“All * * * persons, otherwise qualified 
according to law whether employed in the 
service of the government of the United 
States or of the District of Columbia * * * 
shall be qualified to serve as jurors in the 
District of Columbia and shall not be 


exempt from such service...’ D. C. 
Code T. 11-1420, 1952 Ed. 


United States v. Wood, 299 U. S. 123; Frazier 
v. United States, supra; Dennis v. United 
States, 339 U. S. 162; May v. United States, 
175 F. (2) 994, The court does not feel itself 
in a position to overrule what the United 
States Supreme Court has determined to be 
the local controlling law on three separate 
occasions. Accordingly, the court sees no 
valid reason to exercise its discretionary power 
of discharging the grand jury. 


[Rules of Criminal Procedure— 
Transfer of Proceedings] 


The principal argument submitted by the 
movants centers around their request that 
the present grand jury investigation be trans- 
ferred to the Southern District of New 
York, They cite Rule 21 (b), Federal Rules 
of Criminal Procedure, as being the means 
under which the court may act. Rule 21 (b) 
provides: 

“The court upon motion of the defendant 
shall transfer the proceedings as to him to 
another district or division, if it appears 
from the indictment or information or from 
a bill of particulars that the offense was 
committed in more than one district or 
division and if the court is satisfied that in 
the interest of justice the proceeding should 
be transferred to another district or di- 
vision in which the commission of the 
offense is charged.” (italics supplied). 
Counsel for the movants point out their 

principal offices and files are outside the 
District of Columbia and that there will be 
inconvenience and expense in transporting 
all the necessary books and records to this 
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jurisdiction. They further state that all avail- 
able data indicates that few, if any, of the 
alleged events to be investigated occurred 
in the District of Columbia, instead a sub- 
stantial number of such alleged events oc- 
curred in the Southern District of New 
York, These, and other representations, have 
had great weight with the court. Indeed, one 
cannot help but be impressed with the ap- 
parent hardship that may come upon these 
movants. But the concern for the calamity 
indicated must stop at the stages of sympathy. 

The court agrees with counsel that its power 
to transfer a proceeding to another jurisdiction 
is governed by the above quoted Rule 21 (b). 
[In passing, it is worth noting that the United 
States Supreme Court expressly reserved its 
opinion on whether Rule 21 (b) covers anti- 
trust prosecution at all. United States v. Na- 
tional City Lines, Inc. [1948-1949 TrapE CaAsEs 
{ 62,259], 334 U. S. 573, 594 Ft. N. 43. This 
court will also reserve its view on that par- 
ticular point. 


[Movants Are Not “Defendants” | 


For the movants to be entitled to the 
benefit of this Rule they would have to be 
identified as a “defendant”. Counsel for a 
number of the movants state they are, for 
all purposes of the rule, “defendants”. The 
court does not find any support for their 
conclusion. Until there has been an indict- 
ment against the movants, they are not 
“defendants” within the meaning of Rule 
21 (b). Furthermore, there is no “indictment, 
information or bill of particular” in the record, 
as required by the rule, showing the specific 
offenses under investigation. At this stage of 
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the proceedings the issue of jurisdiction can- 
not yet be determined. Nor should a forecast 
of the probable results of the grand jury 
investigation be made to determine whether 
removal is warranted. Until the precise na- 
ture of the offense is known a court should 
not exercise its discretionary power. Only 
after the particular charge is ascertained, 
and since the rule uses the conjunction 
“and”, can a trial court determine whether 
“in the interest of justice” the proceeding 
should be transferred to another district. 


From the research made, Rule 22 appears 
to implement Rule 21 (b) and under the 
former Rule, a motion to transfer may be 
made “at or before arraignment or at such 
other time as the court or these rules may 
prescribe’. The expression “or at such other 
times as the court or these rules may pre- 
scribe’ can not be taken from context to 
give the court the authority to transfer a 
proceeding prior to the return or ignoring 
of an indictment. 


Counsel for the oil companies have relied 
heavily on United States v. National City Lines 
[1946-1947 Trane Cases f 57,600], 7 F. R. D. 
393. It is to be observed, an indictment 
had been returned in the cited case and the 
California District Judge, Judge Yankwich, 
was fully aware at the time he expressed his 
views of the formal charges laid against 
the defendants therein. 


[Motion Denied] 


The motion to transfer the proceedings to 
another jurisdiction, having been prematurely 
brought, is hereby denied. 


[67,351] In the Matter of The Texas Company, et al., and The California Texas Oil 
Company, et al. v. Honorable James R. Kirkland, et al. 


In the United States Court of Appeals for the District of Columbia Circuit. 


No. 346. Filed October 21, 1952. 


Misc. 


Sherman Antitrust Act 


Grand Jury Proceedings—Petition for Writ of Mandamus to Compel District Court to 
Discharge or to Transfer Grand Jury Proceeding—Government Employees as Jurors.—A 
petition for a writ of mandamus to compel the District Court for the District of Columbia 
to discharge or to transfer to another district a special grand jury convened in the District 
of Columbia to investigate possible antitrust violations concerning alleged world arrange- 
ments in respect to the production, transportation, refining, and distribution of petroleum 
because fourteen of the twenty-three grand jurors are Government employees is denied. 
Absent a showing in the trial court that Government employees are not eligible jurors in 
respect of the subject matter of the proceeding, such employees are eligible jurors under 
the District of Columbia Code and court decisions. If any court has discretion to dis- 
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charge this grand jury, before any indictment is returned, it is the District Court. Any 
such discretion cannot be invaded. Further, where the court, if it were to grant the 
requested relief, would have to hold that any grand jury summoned in the District of 
Columbia would be impotent in respect to the petitioners, the court could not make such 
a ruling. 

See the Sherman Act annotations, Vol. 1, J 1630.101. 


Grand Jury Proceedings—Petition for Writ of Mandamus to Compel District Court to 
Discharge or to Transfer Grand Jury Proceeding—Transfer of Proceedings Under Federal 
Rules of Criminal Procedure.—Rule 21 (b) of the Federal Rules of Criminal Procedure, 
which provides for the transfer of proceedings where an offense is committed in two or 
more districts, does not in terms provide for transfer prior to indictment or other formally 
placed charges. A petition for writ of mandamus to compel the District Court for the 
District of Columbia to transfer a special grand jury convened in the District of Columbia 
to another district is denied, where there is no showing that no indictment triable in this 
jurisdiction could be returned by the grand jury, and because lacking absolute certainty 
of invalidity, the control of grand juries is committed to the discretion of the trial court. 
Also, the issue of jurisdiction cannot be determined at this stage of the proceedings, and a 
forecast of the probable results of the investigation should not be made to determine 
whether removal is warranted. 

See the Sherman Act annotations, Vol. 1, J 1630.101. 


Grand Jury Procé€dings—Petition for Writ of Mandamus to Compel District Court to 
Discharge or to Transfer Grand Jury Proceedings—Constitution of the United States.— 
A petition for writ of mandamus to compel the District Court for the District of Columbia 
to discharge or to transfer to another district a special grand jury convened in the District 
of Columbia is denied, where it was contended that if an offense is triable in a state it must 
be tried there by command of Clause 3 of Section 2 of Article III of the United States 
Constitution. No one can tell where an offense which may be charged in an indictment 
not yet returned will be alleged to have been committed, and if an offense be triable either 
in the District of Columbia or in a state, it may be tried in the District. 

See the Sherman Act annotaticns, Vol. 1, { 1630.101. 

For the petitioners: George S. Leisure, of the Bar of the Court of Appeals of New 
York, pro hac vice, by special leave of Court, with whom Breck P. McAllister was on the 
brief, for Socony-Vacuum Oil Co., Inc.; S. A. L. Morgan, of the Bar of the Supreme Court 
of Texas, pro hac vice, by special leave of Court, with whom John J. Wilson was on the 
brief, for The Texas Co.; Leo T. Kissam, with whom Lloyd N. Cutler was on the brief, 
for California Texas Oil Co.; John T. Cahill, of the Bar of the Court of Appeals of New 
York, pro hac vice, by special leave of Court, with whom John F. Sonnett was on the brief, 
for Standard Oil Co. of California; and B. Howell Hill, Jr., was on the brief for Arabian 
American Oil Co. 

For the respondents: Leonard J. Emmerglick, Special Assistant to the Attorney 
General. 

For a related ruling of the U. S. District Court, District of Columbia, see 1952 Trade 
Cases {[ 67,350. 

Before Epcerton, PReTryMAN and BAZELon, Circuit Judges. 


On Petition for Writ of Mandamus of New York. Petitioners ask that we 
compel one or the other of those two steps. 
Matters either within the realm of policy in 
the Department of Justice or within the 
ambit of the District Court’s discretion are 


[Petition for Writ of Mandamus] not for us in such a proceeding. 
This matter is before us upon a petition [Alleged Grounds to Compel Discharge 


for writ of mandamus. The District Court or Transfer] 
declined to discharge the grand jury or to A special grand jury was convened in the 
transfer the case to the Southern District District of Columbia to investigate alleged 


Trade Regulation Reports { 67,351 


PRETTYMAN, Circuit Judge [Jn full text]: 
We state briefly, without elaboration, the 
considerations which underlie our ruling. 


67,864 


world arrangements in respect to the pro- 
duction, etc., of petroleum in possible viola- 
tion of the antitrust laws. Subpoenas duces 
tecum were served upon petitioners, among 
others. Motions to quash the subpoenas 
have been made but have not been acted 
upon, and so the merits of those motions 
are not before us. No indictment has been 
returned; in fact the grand jury investiga- 
tion has just begun. Petitioners ask that 
this grand jury be discharged without preju- 
dice to the institution of proceedings in New 
York if the Attorney General be so advised. 
In the alternative they ask transfer to New 
York. 

Petitioners rest principally upon the fol- 
lowing: 


1. Fourteen of the twenty-three grand 
jurors are Government employees. 


2. Rule 21 (b) of the Federal Rules of 
Criminal Procedure. 


3. The Federal Constitution (Art. III, 
Sec. 2, Cl. 3) requires that a criminal trial 
be held in the state where the crime was 
committed. 


[Government Employees as Grand Jurors] 


I. Petitioners say that the Government 
has a direct monetary interest in these pro- 
ceedings, since it is suing petitioners and 
others for $67,000,000 in a civil action in the 
Southern District of New York. They say 
that eight of the grand jurors are employed 
by Departments which have a direct interest 
in oil on the world market. They say that 
these facts show that Government employees 
on a grand jury will be biased. They say 
it is grossly improper for the Government 
to present the matter to a grand jury in the 
one federal district where it can be sure that 
its own employees will dominate the grand 
jury. In New York such employees are 
not eligible grand jurors. Hence, petition- 
ers say, the interests of justice require trans- 
fer of the proceedings. They say they do 
not contend that an indictment returned by 
this grand jury will necessarily be uncon- 
stitutional or otherwise illegal. 


The Government points to the Wood? 
Frazier® and Dennis* cases as establishing 
that Government employees are eligible 
grand jurors. It says that the civil action in 


1N. Y. State Judiciary Law, Art. 17, § 598; 
62 Stat. 951 (1948), 28 U. S. C. § 1861 (4). 

2 United States v. Wood, 299 U. S. 123, 81 
L. Ed. 78, 57S. Ct. 177 (1936). 
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New York is unrelated to the antitrust laws, 
or to alleged conspiracy; that the basis for 
that action is alleged overpayment, as meas- 
ured by statutory limitations on price, by 
the Government to the companies for oil 
purchased. 


If Government employees are not eligible 
jurors in respect of the subject matter of 
this proceeding, that fact should be estab- 
lished by evidence presented to the trial 
court, as indicated in the Dennis case. Ab- 
sent such showing, those employees are 
eligible jurors under the District of Colum- 
bia Code*® and the Wood, Frazier and Dennis 
cases, If any court has discretion to dis- 
charge this grand jury which is not shown 
to be ineligible, before any indictment is 
returned, a question as to which we imply 
no opinion, it is the District Court. We 
cannot invade any such discretion with the 
extraordinary writ of mandamus. 


Further in this connection we note the 
precise petition before us. It is not merely 
for a discharge of this jury. It is for dis- 
charge without prejudice to another pro- 
ceeding in New York. We take that 
phraseology to mean a discharge with prej- 
udice to further proceedings in the District 
of Columbia. So the object of the prayer 
seems to be, not a Government-employee- 
ridden jury, but a District of Columbia jury. 
To grant the prayer we would have to hold 
that any grand jury summoned in the Dis- 
trict would be impotent in respect to these 
petitioners. No such holding could be made; 
indeed counsel stop short of this necessary 
premise to their prayer as written. 


[Federal Rules of Criminal Procedure | 


II. Rule 21 (b) of the Federal Rules of 
Criminal Procedure reads: 


“(b) Offense Committed in Two or More 
Districts or Divisions. The court upon mo- 
tion of the defendant shall transfer the 
proceeding as to him to another district 
or division, if it appears from the indict- 
ment or information or from a bill of 
particulars that the offense was committed 
in more than one district or division and 
if the court is satisfied that in the interest 
of justice the proceeding should be trans- 
ferred to another district or division in 
which the commission of the offense is 
charged.” 


3’ Frazier v. United States, 335 U. S. 497, 93 
L. Ed. 187, 69 S. Ct. 201 (1948). 

4 Dennis v. United States, 339 U. S. 162, 94 
L. Ed. 734, 70 S. Ct. 519 (1950). 

5D. C. Code § 11-1420 (1951). 
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This rule, providing for transfer after 
indictment or information or bill of particu- 
lars, does not in terms provide for transfer 
prior to indictment or other formally placed 
charges. Petitioners say that the purpose 
of the rule to prevent irreparable injury to 
private persons would be frustrated if these 
proceedings were not transferred now. The 
irreparable injury to which they point is the 
publicity and expense of a criminal proceed- 
ing and the transportation to Washington 
of enormous quantities of material. But it 
appears that much, if not most, of the docu- 
mentary material covered by the subpoenas 
is scattered over the world, and the presen- 
tation at any one place will obviously be 
complicated and expensive. The difference 
between presentation in New York and 
presentation here is unimpressive. More- 
over, as District Judge Kirkland aptly said: 

“At this stage of the proceedings the issue 

of jurisdiction cannot yet be determined. 

Nor should a forecast of the probable re- 

sults of the grand jury investigation be 

made to determine whether removal is 
warranted.” 


We agree with those observations as ap- 
plied to these proceedings. On the present 
record we do not reach the flat question 
whether transfer before indictment or in- 
formation is possible under the rule. If it 
were certain that no indictment triable in 
this jurisdiction could be returned by this 
‘grand jury against these petitioners within 
the scope of the investigation as contem- 
plated, possibly the trial court might be able 
to take some action to avoid palpably useless 
expenditures of time and money. But no 
such showing has been made, and lacking 
absolute certainty of invalidity the control 
of grand juries is committed to the discre- 
tion of the trial court. 

We further note, without implying any 
ruling, that in respect to “the interest of 
justice” (Rule 21 (b)) it is reported in this 
record, and petitioners do not deny, that 
the District Court for the Southern District 
of New York is overburdened with antitrust 
actions, even to the impediment of other 
litigation, whereas no other such action is 
presently pending in this jurisdiction. 


[ Constitution] 


III. Petitioners say that if an offense is 
triable in a state it must be tried there by 


6199 U. S. 62, 77, 50 L. Ed. 90, 94 25 S. Ct. 
760 (1905). 
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command of Clause 3 of Section 2 of Article 
III of the Constitution. Two answers ap- 
pear. (1) No one can tell where an offense 
which may be charged in an indictment not 
yet returned will be alleged to have been 
committed. (2) The decision and opinion 
in Hyde v. Shine, in which it was held that 
if an offense be triable either in the District 
of Columbia or in a state it may be tried in 
the District. 


[Report of Judicial Conference] 


One further observation should be made. 
Petitioners refer to the enormous complexity 
of the proceedings envisioned by the sub- 
poenas. The interest of the courts in the 
reduction of unnecessary delay, expense, and 
volume of records in this type of litigation 
is established by the Report adopted by the 
Judicial Conference in September, 1951. 
Certainly this court, one member of which 
was a member of the Committee which for- 
mulated that Report, is in agreement with 
its objectives and its recommendations. Cer- 
tainly the trial court will be well advised to 
direct its efforts toward a minimum of waste 
of time, money and energy in the proceed- 
ings at all stages. The Report is a practical 
chart to that end. But three observations 
must be made in respect to the present 
matter in this court. In the first place, the 
Report is directed to the trial judge as a 
compilation of advisory recommendations in 
the public interest; it does not purport to 
impose binding requirements upon him. In 
the second place, the circumscription of an 
investigation not yet begun involves many 
considerations not to be found in the prog- 
ress af an action after complaint or indict- 
ment. However desirable proper limits 
upon such investigations are—and we have 
no doubt of the desirability—the designing 
of recommended methods is for joint study, 
as by committee, and for trial court adop- 
tion, rather than for appellate court selec- 
tion and dictation, In the third place, the 
scope of the subpoenas, which is the first 
occasion for consideration of limitations 
upon the proceedings, is not before us. 
That matter, as we have said, is still before 
the District Court. When it considers the 
subpoenas it may or may not deem the 
imposition of some limitations to be in the 
interest of justice. 
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[7 67,352] In the Matter of Application of Radio Corporation of America to Quash 
or Modify Subpoena Duces Tecum. 


In the United States District Court for the Southern District of New York. M-11-188. 
Filed October 24, 1952. 


Sherman Antitrust Act 


Grand Jury Proceedings—Scope of Subpoena Duces Tecum—Motion to Quash or 
Modity—Effect of Prior Consent Decree Against Witness.—A motion to quash or modify 
a subpoena duces tecum, requiring the production of records before a grand jury investi- 
gating alleged violations of the antitrust laws in the radio, television and related elec- 
tronics industry, under Rule 17 (c) of the Federal Rules of Criminal Procedure on the 
ground that it is unreasonable insofar as it requires the production of records and docu- 
ments pertaining to matters already disposed of by a consent decree -entered in 1932 in 
another judicial district is denied. The plea of res judicata and lack of jurisdiction is 
premature, although it is assumed that the consent decree is res judicata as to all matters 
covered by it up to the date of its entry, that it is a bar to any future proceedings, except 
in the district in which the decree was entered, and that therefore, since the powers of 
the grand jury are co-extensive with those of the court, any prosecution in the present 
district upon violation of such matters is barred. The scope of a grand jury’s inquiries 
should not be limited narrowly by questions or propriety or forecasts of the probable 
result of the investigation, or by doubts whether any particular individual will be found 
properly subject to an accusation of crime. Witnesses are not entitled to take exception 
to the jurisdiction of the grand jury or the court over the particular subject matter that 
is under investigation. The court and grand jury have authority and jurisdiction to 
investigate the facts in order to determine the question of whether the facts show a case 
within their jurisdiction. Therefore, the arguments of res judicata and lack of jurisdiction 
are premature. 


See the Sherman Act annotations, Vol. 1, J 1630.156. 


Grand Jury Proceedings—Scope of Subpoena Duces Tecum—Motion to Quash or 
Modify—Reasonableness of Subpoena—United States Constitution—A motion to quash 
or modify a subpoena duces tecum, requiring the production of records before a grand jury 
investigating alleged violations of the antitrust laws in the radio, television, and related 
electronics industry, under Rule 17 (c) of the Federal Rules of Criminal Procedure on the 
ground that it is so broad, sweeping, vague and indefinite that compliance would be 
unreasonable and oppressive and in contravention of the Fourth Amendment to the United 
States Constitution is denied. In view of the nature of the inquiry, the tremendous size and 
ramifications of the industry under investigation, the time span of 18 years is not un- 
reasonable. Further, there is no general objection that the requested documents are 
not described with reasonable particularity. The magnitude of the movant’s activities 
and the fact that some of its functions have been decentralized, with consequent dispersal 
of records in various places, do not serve as an excuse for denying the grand jury the 
right to inspect documents. Inconvenience is relative to size. Although the court is 
inclined to agree with the movant that Rule 17 (c) gives the Court power to quash or 
modify subpoenas additional to that derived from the Fourth Amendment, the movant 
has not made out a sufficiently compelling case under either standard. 


See the Sherman Act annotations, Vol. 1, § 1630.156. 


For the movant: Cahill, Gordon Zachry and Reindel (John T. Cahill, Jerrold G. Van 
Cise, Robert L. Werner, and John W. Nields, of counsel), New York, N. Ye, toreRadio 
Corporation of America. 


For the United States: Myles J. Lane, United States Attorney (Malcolm A. Hoffmann, 
Special Assistant to the Attorney General; Bernard M. Hollander; Daniel Reich; Elliott 
H. Feldman; Newell A. Clapp, Acting Assistant Attorney General; and Marcus A. 
Hollabaugh and Lester L. Jay, Special Assistants to the Attorney General, of counsel). 
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Opinion 
[Motion to Quash or Modify Subpoena 
Duces Tecum] 

WEINFELD, District Judge [Jn full text]: 
The Grand Jury for the Southern District 
of New York is currently engaged in an 
investigation, initiated by the Attorney 
General, into alleged violations of the anti- 
trust laws and other criminal statutes in 
the radio, television and related electronics 
industry. The Radio Corporation of Amer- 
ica (hereinafter referred to as RCA) is one 
of twenty corporations upon whom sub- 
poenae duces tecum were served requiring 
the production before the Grand Jury of 
voluminous records. RCA moves to quash 
or modify the subpoena under Rule 17 (c) 
of the Federal Rules of Criminal Procedure 
on two grounds: (a) that it is so broad, 
sweeping, vague and indefinite that compli- 
ance would be unreasonable and oppressive 
and in contravention of the Fourth Amend- 
ment to the Constitution of the United 
States; and (b) that insofar as it requires 
production of records and documents per- 
taining to matters already disposed of by 
a consent decree entered in 1932 in the 
United States District Court for the Dis- 
trict of Delaware, it is unreasonable. I 
first consider the latter branch of the 
motion. 


[Consent Decree Previously Entered | 


In 1930, the United States of America 
instituted a civil suit against RCA and 
thirteen other defendants in the United 
States District Court for the District of 
Delaware. The defendants were charged 
with conspiracy to restrain trade and to 
monopolize the field of manufacture of 
radio apparatus and the transmission of 
messages by radio and wire. The amended 
petition alleged in part that RCA, by virtue 
of agreements with the co-defendants and 
other parties, had combined “into a single 
accumulation or pool” more than 4,000 
patents and that it had refused to grant 
certain licenses and had granted other 
licenses on objectionable terms. 

In November 1932, the litigation was 
terminated as a result of a stipulation be- 
tween the parties, upon which the Court 
entered a consent decree covering domestic 
matters.’ It required divestiture by a num- 


1 Other decrees were entered in May 1934, and 
July 1935, relating to foreign miatters. 

2 United States v. Radio Corporation of Amer- 
ica, 46 F. Supp. 654, 656. 
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ber of the defendants of their stock and 
other interests in RCA and compelled the 
modification of certain exclusive patent 
cross-licensing agreements among the de- 
fendants. In addition, the decree enjoined 
them from combining in restraint of trade 
by restricting the freedom of any defendant 
to grant licenses under its own patents, or 
by the exchanging of exclusive licenses 
with the defendants or other parties, or by 
other similar devices. The decree then 
provided: 


“* * * nothing herein contained shall 
be deemed or construed to prevent any 
defendant from acquiring or assigning 
or agreeing to acquire or assign patents 
or other property or granting or agree- 
ing to grant, or continuing to act under, 
exclusive rights thereunder or in connec- 
tion therewith, or taking any other action, 
if not done to restrict liberty of action 
as part of a plan or purpose to restrain 
interstate or foreign commerce of the 
United States as prohibited by the Anti- 
Trust Laws of the United States, it being 
recognized that patents and patent rights 
may be bought, sold and transferred as 
many other kinds of property and subject 
only to like limitations.” 


The decree also made reference to the stipula- 
tion of the parties, wherein the Department 
of Justice stated that it had no objection to 
certain agreements contemplated by the 
defendants with respect to cross and sub- 
licensing. 

In 1942, the Government moved in the 
District of Delaware to reopen the decree 
on the sole ground that it was no longer in 
the public interest. But since the Govern- 
ment did not offer proof that circumstances 
had changed since its entry justifying modi- 
fication, Judge Maris denied the motion. 
In holding that benefits had been conferred 
upon the defendants, he stated that since 
“these consent decrees are based upon an 
agreement made by the Attorney General 
which is binding upon the Government the 
defendants are entitled to set them up as 
a bar to any attempt by the Government 
to relitigate the issues raised in the suit 
or to seek relief with respect thereto addi- 
tional to that given by the consent decrees.” * 
The Government appealed from the ruling, 
but on its own motion the appeal was 
dismissed.® 


3 United States v. Radio Corporation of Amer- 
ica, 318 U.S. 796 (1943). 
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[Subject Matter of Subpoena and 
Consent Decree] 


The movant leans heavily upon the con- 
sent decree and Judge Maris’ subsequent 
ruling to support that branch of its motion 
which seeks to quash or modify the sub- 
poena insofar as it requires the production 
of records pertaining to matters covered 
by the decree. It claims that a very sub- 
stantial part of the subpoena is directed 
towards the granting or refusing of patent 
licenses by it, the acquisition or non- 
acquisition of patents and patent licenses 
and other related matters, all of which, 
it is contended, clearly fall within, and are 
controlled by, the scope of the consent 
decree. The Government concedes that a 
portion of the subpoena is addressed to 
RCA’s present patent and patent licensing 
system for the period from 1934 to date, 
covering the maximum life of a patent, but 
points out that none of the patents under 
which RCA grants licenses could have been 
in existence in 1932, when the consent 
decree was entered. Thus, in the main, the 
controversy centers about RCA patent and 
licensing policies subsequent to the entry 
of the decree. 


[Consent Decree Claimed as a Bar— 
Plea Premature] 


If I understand RCA’s position, it is, 
in broad outline, that the decree is not 
only res judicata as to all matters covered 
by it up to the date of its entry in 1932, 
but, further, that it operates prospectively 
and is a bar to any future proceeding, civil 
or criminal, and that the sole and exclusive 
remedy remaining to the Government is 
to move in the District Court of Delaware, 
which entered the decree, either (1) for its 
modification upon a showing of changed 
circumstances, if such there be; or (2) to 
punish for contempt in the event of viola- 
tions of the terms of the decree. In sum- 
mary—that upon the entry of the decree, 
the District Court of Delaware pre-empted 
jurisdiction, both civil and criminal, to the 
exclusion of all other District Courts, with 
respect to patents and patent rights under 
licensing agreements or otherwise, whether 
or not these were owned or in existence at 
the time of the decree. RCA concludes 
that, since the powers of the Grand Jury 


4Rule 6 (e), Federal Rules of Criminal Pro- 
cedure. 
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are co-extensive with those of the District 
Court, no purpose would be served, and it 
would be unreasonable, to require the 
production of records pertaining to patents 
and licensing arrangements covered by the 
decree since any prosecution in this District 
based upon violation of such matters is 
barred. Counsel concedes there is “no 
direct precedent” to support this conten- 
tion. Whatever its merits, and even were 
I to assume, arguendo, the validity of the 
position advanced, the plea is premature. 


[Scope of Investigation] 


The proceedings of the Grand Jury are, 
of course, secret, except as disclosure is 
authorized by law.* While the general 
course of its inquiry is known to be 
directed towards antitrust violations in the 
radio, television and related electronics field, 
the particular activities and persons about 
whom the investigation may be centered 
are unknown. The industry has expanded 
tremendously since the entry of the decree 
in 1932. Much of the general subject 
matter of the present inquiry was then non- 
existent. Television, color television and 
Frequency Modulation were either unknown 
or in their infancy—the difference “between 
an infant and a full grown man.’’*® 


The subpoena is not limited to the pro- 
duction of RCA’s patents and licensing 
records, but demands, as well, many docu- 
ments, dating back to 1934, dealing with 
prices, production, color television, Fre- 
quency Modulation and other items which 
relate principally to expanded segments 
of the industry not touched upon by the 
consent decree. The power of the Grand 
Jury to inquire into these matters is not 
questioned. The tie-in between these latter 
items and the patent and licensing policies 
of RCA does not appear; but the connec- 
tion, if any, may relate to the conduct of 
corporations other than the movant. 

The current investigation is not confined 
to RCA. It is an investigation of an entire 
industry—of which, to be sure, RCA is a 
significant part. But it is only one of 
twenty companies whose records are under 
subpoena. Whether RCA’s records have 
been demanded because of its conduct, or 
because of the conduct of others, or be- 
cause of the relationship amongst the various 


5 See Aluminum Company of America v. 
es p iatess 20 F. Supp. 608, 611, affirmed 302 
. oo. 200, 
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companies in the general industry can- 
not be determined from these papers. While 
it may be assumed that the activities of 
RCA, as well as those of the others, are 
under scrutiny, yet in its capacity as a wit- 
ness it can neither object to the production 
of records on the ground of incompetency 
or irrelevancy nor raise any issue as to the 
jurisdiction of the Grand Jury and the 
Court over the subject matter that is under 
inquiry.® 

RCA’s records may furnish a vital link 
in the chain of evidence indicating viola- 
tions of the antitrust laws by others. The 
Grand Jury may indict RCA together with 
others on a conspiracy charge. The Grand 
Jury may indict RCA alone. It may base 
such an indictment on conduct unrelated 
to any issue considered under the consent 
decree. It may indict others than RCA. 
And, of course, it may indict no one at all. 
In sum, whether any indictments will be 
returned, and if so, the subject matter, the 
precise charge and against whom made, are 
matters of sheer speculation. 


[Witnesses Not Entitled To Object to Grand 
Jury's Jurisdiction] 


The Grand Jury “is a grand inquest, a 
body with powers of investigation and in- 
quisition, the scope of whose inquiries is 
not to be limited narrowly by questions or 
propriety or forecasts of the probable result 
of the investigation, or by doubts whether 
any particular individual will be found 
properly subject to an accusation of crime. 
* * * [W ]Jitnesses are not entitled to take 
exception to the jurisdiction of the grand 
jury or the court over the particular sub- 
ject-matter that is under investigation. In 
truth it is in the ordinary case no concern 
of one summoned as a witness whether the 
offense is within the jurisdiction of the 
court or not. At least, the court and grand 
jury have authority and jurisdiction to in- 
vestigate the facts in order to determine 
the question whether the facts show a case 
within their jurisdiction.”’ Thus, in the 
instant case, the arguments as to res judicata 
and lack of jurisdiction are premature.* If 
and when a true bill is returned by the 


6 Blair v. United States, 250 U. S. 273, 282-283. 

7 Blair v. United States, supra, footnote 6, at 
pages 282-283. 

8 Anplication of Texas Co., 27 F. Supp. 847; 
In re American Medical Association, 26 F. Supp. 
58; In re Kittle, 180 F. 946. 

2h. g., Hale v, Henkel, 201 U. S. 43, 77; 
Brown v. United States, 276 U. S. 134, 143; 
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Grand Jury wherein the movant: is named 
as a defendant, it may then, of course, inter- 
pose such plea in bar as it may be advised. 

To foreclose the use of these records by 
a Grand Jury would be an unwarranted in- 
trusion upon its historic right. to conduct 
an unhampered and adequate investigation 
into possible violations of the law. Under 
the circumstances, the requirement for the 
production of patent and licensing records 
is neither unreasonable, oppressive nor an 
abuse of the Court’s processes. 


[Witness Claims Subpoena Is Too Broad] 

The second branch of RCA’s motion at- 
tacks the subpoena upon the ground that 
it is so broad in scope as to render com- 
pliance unreasonably burdensome. 

The general principles which emerge from 
the cases establish that in order to over- 
come the Fourth Amendment objections, 
the subpoena shall describe with reason- 
able particularity the papers to be pro- 
duced * and shall be confined to a reasonable 
period of time.” The meaning of “reason- 
able” depends, of course, upon the particu- 
lar facts of each case, so that prior decisions 
are of limited value.” 


[Subpoena Is Reasonable] 

Here, none of the records called for go 
back further than 1934—a little longer than 
the life of a patent. Considering the na- 
ture of the inquiry, the tremendous size and 
ramifications of the industry under investi- 
gation, the time span does not seem unrea- 
sonable. No general objection is pressed, 
nor has the Court found, that the requested 
documents are not described with reason- 
able particularity. Hence, the gist of this 
aspect of the motion is simply that the as- 
sembly of the documents commanded by 
the subpoena imposes a heavy burden upon 
movant’s representatives, resulting in dis- 
location of its normal activities, and puts 
it to considerable financial expense. 

I am inclined to agree with RCA that 
Rule 17(c) of the Federal Rules of Crim- 
inal Procedure gives the Court a power to 
quash or modify subpoenae additional to 
that derived from the Fourth Amendment. 
But that does not change the result. For, 


In re Hastman Kodak, 7 F. R. D. 760, 763. 

20 EF. g., Brown v. United States, supra, foot- 
note 9; Petition of Borden Co., 75 F. Supp. 857, 
864. 

See Application of Texas Co., supra, foot- 
note 8, at page 850; In re Hastman Kodak, 
supra, footnote 9, at page 763. 
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in my view, RCA has not made out a suffh- 
ciently compelling case under either stand- 
ard. 

Prior to the return of the present motion, 
the Assistant Attorney General in charge 
of the presentation of evidence before the 
Grand Jury by written communication, ad- 
dressed to RCA’s attorney and filed with 
the Clerk of the Court, expressly eliminated 
from the scope of the subpoena the pro- 
vision calling for the production of records 
of various affiliated and subsidiary corpo- 
rations and further defined and limited the 
scope of the records to be produced before 
the Grand Jury. These limitations meet, 
to a substantial degree, some of the objec- 
tions urged by movant’s representatives. 
They particularly weaken the force of the 
objection that a task of tremendous magni- 
tude and great expense will be imposed if 
the subpoena is not vacated. Further limi- 
tations have been offered by the Assistant 
Attorney General and a modus operandi has 
been proposed to lessen the problem of 
compliance, but pending determination of 
the present application, the. proposal has 
been rejected. 

It is, of course, acknowledged that even 
taking into account the reduced scope of 
the subpoena, the personnel of RCA will be 
put upon to comply with its terms. But 
the great number of documents called for 
are an inevitable concomitant of RCA’s 
gigantic size, the broad scope of its far- 
flung operations and the nature of its cor- 
porate structure. The magnitude of RCA’s 
activities and the fact that some of its func- 
tions have been decentralized, with conse- 
quent disbursal of records in various places, 
hardly serve as an excuse for denying the 
Grand Jury the right to inspect documents 
required by it in the furtherance of its 
duty.” 

Inconvenience is relative to size. Any 
witness who is subpoenaed suffers incon- 
venience. An individual operating a small 
business, for example, or a corporation 


#2In passing, it may be noted that other 
organizations, also of substantial size, whose 
records have been subpoenaed, have produced 
them. 

13 Cf. In re National Glass Workers, 287 F. 219. 

14 Schmidt v. United States, 115 F. 2d 394, 
397; United States v. American Medical Asso- 
ciation, 26 F. Supp. 429, 430. 

% Paragraph III of the subpoena calls for 
correspondence between RCA and other persons, 


{ 67,352 


Court Decisions 
Application of Radio Corporation of America 


Number 253—9u 
11-6-52 


operated by a sole shareholder, may suffer, 
in like circumstances, more inconvenience 
than the movant with its thousands of em- 
ployees, But this inconvenience, whether 
suffered by witnesses, grand jurors, or 
jurors, is part of the price we pay to secure 
the effective administration of justice and 
the enforcement of our laws. 


All in all, this is not one of those rare 
cases where the Court should exercise its 
power to deny process to the Grand Jury.* 


[Other Objections] 

There remain a number of specific ob- 
jections. The first is that documents are 
asked for which contain trade secrets. This 
objection deserves no more than the ob- 
servation that the proceedings of the Grand 
Jury are secret.* Secondly, it is urged that 
there is no limitation upon the individuals 
whose files are to be examined for the rele- 
vant material. But it is quite clear that 
the records of those other than the top cor- 
porate officers may significantly bear upon 
an inquiry into possible antitrust violations. 
In any event, the Department of Justice is 
willing to consider further limitations on 
the files to be searched when a list of com- 
pany officials and company files are made 
available to it. Finally, RCA complains 
that it is unable to identify the persons 
listed in sub-paragraph (b) of Paragraph 
III of the subpoena.¥ This provision 
should be construed to include only those 
persons or companies who are known by 
RCA’s officers and employees to own pa- 
tents, patent rights, or are licensees. 


It is, of course, desirable that RCA shall 
be inconvenienced as little as possible and 
that a modus operandi in the production of 
records called for by the subpoena should 
be reached between RCA and the Govern- 
ment. In the event that this goal is not 
attained, counsel are invited to submit sug- 
gestions for inclusion in the order to be 
entered hereon. 


The motion is in all respects denied, 
Settle order on notice. 


who are not specified but described only gen- 
erally. Subparagraph (b) is part of the general 
description: ‘‘b. persons or companies owning 
patents or patent rights or licensed under 
patents for the domestic manufacture, use or 
sale of radio, television or related electronic 
transmission or receiving equipment, or parts, 
circuits or components thereof; * * *,’’ 
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Sablosky v. Paramount Film Distributing Corp. 
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[| 67,353] Lewis Sablosky, Sadie Sablosky, Abe Sablosky, Florence Sablosky, David 
Sablosky, Catherine Sablosky, Benjamin Sablosky, Fannie Sablosky, Thomas Sablosky, 
Lydia Sablosky, Nathan Sablosky, and Sadie Sablosky, individually and trading as Morris 
Amusement Company v. Paramount Film Distributing Corporation; RKO Radio Pictures, 
Inc.; Warner Bros. Pictures Distributing Corporation; Columbia Pictures Corporation; 
Universal Film Exchanges, Inc.; Loew’s, Incorporated; Twentieth Century-Fox Film 
Corporation. 

In the United States District Court for the Eastern District of Pennsylvania. Civil 
Action No. 13090. Filed September 26, 1952. 


Clayton Antitrust Act and Sherman Antitrust Act 


Suit for Civil Damages and Injunctive Relief—Defendants’ Demand for a Jury Trial 
—Right to Jury Trial—Procedure.—Defendants do not lose their right to a jury trial when 
plaintiffs join in a single civil antitrust action a legal claim for treble damages and an 
equitable claim for injunctive relief. The claim for treble damages and the claim for 
injunctive relief are separate and distinct causes of action based on separate sections of the 
Clayton Antitrust Act, therefore, the claim for treble damages is not incidental to the 
claim for equitable relief. Since the defendants have a right to a jury trial as to their 
legal claim for treble damages, the plaintiffs should not be allowed to deprive the defend- 
ants of this right merely by adding a claim for equitable relief along with a claim for 
money damages. 


The issues which are common to both the legal and the equitable causes of action, 
particularly the issues as to whether or not the defendants violated the antitrust laws and 
what damages, if any, the plaintiffs have suffered, will be tried first and before a jury; 
however, the trial judge will have the discretionary power to arrange the sequence of the 
trial where there are special reasons or impelling considerations for trying the equity cause 
of action first. If the court were to make a disposition of the equity cause of action prior 
to a jury trial on the legal cause of action, the common controlling question of fact, 
whether there has been an antitrust violation, would be foreclosed from jury determination 
as a matter of res judicata, therefore, depriving the defendants of their right to a jury trial. 


See the Sherman Act annotations, Vol. 1, { 1640.634; Clayton Act annotations, Vol. 1, 


{ 2024, 2036. 
For the plaintiffs: Dilworth, Paxson, Kalish and Green, Philadelphia, Pa. 


For the defendants: Wolf, Block, Schorr and Solis-Cohen, and Schnader, Harrison, 
Segal and Lewis, Philadelphia, Pa. 


Opinion and Order for injunctive relief, does defendant there- 


[Motion To Strike Action from Jury Trial 
Docket] 


Grim, District Judge [/n full text]: In 
this private civil antitrust action’ plaintiffs 
seek treble damages, an accounting, and 
equitable relief in the form of an injunc- 
tion. After defendants had filed timely 
demand for a jury trial, plaintiffs moved to 
strike the present action from the jury 
trial docket of this Court. 

Plaintiffs’ motion raises two questions. 
The first is: Where a plaintiff’? joins in a 
single civil antitrust action a legal claim 
for treble damages with an equitable claim 


by lose his right to a jury trial entirely? 


[Separate Legal and Equitable Claims] 


The damages sought in the present action 
are not the ordinary damages given as in- 
cidental to injunctive relief.’ Plaintiffs 
seek to enforce a special claim for statu- 
tory damages. They base this claim not 
on the equity powers of the court, but ex- 
pressly on the provisions of Section 4 of 
the Clayton Act.* The claim for treble 
damages and the claim for injunctive relief 
are separate and distinct causes of action 
based on separate sections’ of the statute, 


1 Under the Sherman and Clayton Acts, as 
amended, 15 U. S. C. A. Sec. 1 et seq. 

2 Pursuant to Rule 18 (a), Fed. R. Civ. P. 

3 See, e. g., Canister Co. v. Leahy, 182 F. 2d 
510 (3d Cir. 1950), 191 F. 2d 255 (3d Cir. 1951). 
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4150. S.C. Ay See. 15. 

515 U. S. C. A. Sec. 15 (private suits for 
treble damages); 15 U. S. C. A. Sec. 26 (private 
suits for injunctive relief). 
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even though it is proper to join them in one 
complaint.° 

The cases from this Circuit and_ this 
District and from the state courts of Penn- 
sylvania,’ which have been cited by plain- 
tiffs as authorities for their contention that 
no jury trial is required in the present case, 
are distinguishable in that they involve ac- 
tions which are fundamentally and histori- 
cally equitable in nature. In those cases 
the plaintiffs’ claims for money damages 
were incidental to their claims for equitable 
relief. The plaintiffs in those cases did not 
sue, as did plaintiffs in the present case, 
under a statute which creates separate 
equitable and legal rights of action. 


[Parties Will Not Be Deprived of Jury Trial] 


In the case of Ralph Blechman v. I. B. 
Kleinert Rubber Company,’ where defendants 
had moved to strike plaintiffs demand for 
a jury trial, Judge Kaufman, at page 1006, 
made the following cogent analysis, with 
which I fully concur: 


“An action under the antitrust laws 
may be either equitable or legal in nature, 
or both. If the action be for money dam- 
ages only, there is a right to jury trial. 
Fleitman v. Welsbach Street Lighting Co., 
NOs LAO UE Ss 27%, SOS Cs aks COE. loch. 
505. Prior to the adoption of the Federal 
Rules of Civil Procedure it was held that 
in an action for violation of the antitrust 
laws a claim for a money judment could 
not be joined with a claim for equitable 
relief; it was necessary to bring separate 
actions at law and in equity. Unless both 
parties waived their right to a jury trial 
on the legal issues, equity could not 
award money damages. Decorative Stone 
Co. v. Building Trades Council, 2 Cir., 1928, 
23 F. 2d 426, certiorari denied 277 U. S. 
So CS, (Cis SOE 7/2 Ile Ital, UCDS, Ale 
though the Rules now in effect abolish 
the procedural distinctions between law 
and equity, the right to a jury trial is 
preserved in all cases in which it existed 
prior to the adoption of the Rules. The 
joined of legal and equitable claims in one 
action, which is now not only permitted 
but encouraged, does not constitute a 
waiver of this right. Ring v. Spina, supra, 
166 F. 2d 546, 550; Bruckman v. Hollzer, 
Oth: Cin 11946" 152 122d) 780) 73223 
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That Judge Kaufman’s conclusion is just 
and reasonable is clear when it is remem- 
bered that if the opposite conclusion were 
reached, a plaintiff would be in a position 
where he could capriciously determine a 
defendant’s right to a jury trial: A plain- 
tiff could deprive a defendant of a jury 
trial merely by adding a claim for equitable 
relief along with his claim for money dam- 
ages; or he could allow a defendant a jury 
trial by omitting to ask for equitable relief 
along with his claim for money damages. 
Furthermore, if that same plaintiff wanted 
to protect his own right to a jury trial, 
he would have to resort to the cumbersome 
procedure of bringing separate legal and 
equitable suits. Forcing a plaintiff to resort 
to such a procedure would be directly con- 
trary to the spirit and purpose of the Fed- 
eral Rules of Civil Procedure. 


Although defendants have filed a general 
demand for a jury trial and have not 
specified the issues to be tried to a jury, 
they have made it quite clear in their briefs 
and oral arguments that their demand is 
for a jury trial on all the issues pertaining 
to plaintiffs’ legal claim for treble damages. 
Whether defendants have a right to a jury 
trial on all the issues pertaining to plain- 
tiffs’ legal claim is the second question 
before me. 


[Disposition of Equitable Claim Would Fore- 
close Jury Finding—Res Judicata] 


Both the legal claim for damages and 
the equitable claim for injunctive relief 
involve one common controlling basic ques- 
tion of fact, namely, whether defendants 
have violated the antitrust laws. A finding 
on this basic issue will be completely deter- 
minative of defendants’ liability for dam- 
ages and at least largely determinative of 
plaintiffs’ right to injunctive relief. If the 
court should make a disposition of the 
equity cause of action previous to a jury 
trial on the legal cause of action, the com- 
mon controlling question of fact (that is, 
whether there has been an antitrust viola- 
tion) would be foreclosed from jury deter- 
mination as a matter of res judicata, and the 
only issue remaining for consideration by 
the jury would be the amount of damages 
to be awarded. 


°Cf. United States v. Strymish, 86 F. Supp. 
999, 1000 (D. Mass, 1949). 

* Canister Vv. Leahy, 182 F. 2d 510 (3d Cir. 
1950), 191 F. 2d 255 (3d Cir. 1951); Conn v. 
Kohlemann, 2). R. D. 514 (EB. D. Pa. 1942). 
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Mass. B. & I. Co. v. J. & H., Inc:, 330 Pa. 336 
(1938); Kiley v. Baker, 150 Pa. Superior Ct. 248 
(1942). 

8 [1950-1951 TRADE. CASES f 62 ,826] 98 F. 
Supp. (S; D. N. ¥.1951).. : 
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[Sequence of Trial] 


Professor James W. Moore, who ap- 
parently would not allow the trial judge 
any discretion at all regarding the sequence 
of trial of legal and equitable claims and 
issues, flatly states :° 


“Tf a jury is demanded for the legal 
claim all the issues pertaining to it should 
be regarded as basic and be tried so that 
the jury’s verdict is determinative of 
them, with the remaining issues, if any 
pertaining to the injunctive remedy tri- 
able to the court.” ”° 


To Professor Moore’s statement I would 
add one important qualification which is 
that I would allow sufficient judicial discre- 
tion concerning the sequence of trial to 
prevent procedural inflexibility and the ham- 
stringing of trial judges in unusual situations. 


In a recent analogous case™ involving 
violations of the rent regulations, wherein 
the complaint sought an injunction, restitu- 
tion, and a judgment for damages, Judge 
Johnsen of the Court of Appeals for the 
Eighth Circuit formulated the following 
proposition, which is an excellent statement 
of the rule I hold to be applicable to the 
present case: 


“c 


J2ee ae rederals court Gay, notrunder 
the Rules of Civil Procedure, in a situa- 
tion of joined or consolidated equitable 
and legal causes of fact, deprive either 
party of a properly demanded jury trial 
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upon that question, by proceeding to a 
previous disposition of the equitable cause 
of action and so causing the fact to be- 
come res judicata, unless there exist spe- 
cial reasons or impelling considerations 
for the adoption of such a pre-empting pro- 
cedural course in the particular situation.” ” 


Up to the present stage of the proceed- 
ings no “special reasons” or “impelling con- 
siderations” for trying the equity cause of 
action first have appeared. If any “special 
reasons” or “impelling considerations” should 
later appear, the trial judge will have the 
discretionary power to arrange the sequence 
of trial in conformity with the changed 
situation. 

Subject to the above reservation, there- 
fore, the issues which are common to both 
the legal and the equitable causes of action, 
particularly the issues as to whether or not 
defendants have violated the antitrust laws 
and what damages, if any, plaintiffs have 
suffered, will be tried first and before a 
jury. All equitable issues which have not 
been included within the legal issues will 
be tried to the court alone after the jury 
trial. 


[Motion Demed| 


And now, September 26, 1952, in accord- 
ance with the foregoing opinion, it. is 
ORDERED that plaintiffs’ Motion To 
Strike From The Jury Trial Docket be 
and the same is hereby denied. 


[] 67,354] United States v. Alaska Steamship Company, Gilbert W. Skinner, Ray- 
mond C. Anderson, H. N. Peterson, John D. Nelson, and Walter J. Manahan. 


In the United States District Court for the Western District of Washington, Northern 


Division. 


October 1, 1952. 


Criminal No. 48201 and Civil No. 2682. 


Dated September 29, 1952. Filed 


Case Nos. 1028 and 1039 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act and Shipping Act of 1916 


Sherman Act as Applied to Steamship Carriers—Government Complaint and Indict- 
ment Alleging Antitrust Violations—Doctrine of Primary Jurisdiction—Applicability to 
Government Suits and to Criminal Proceedings.——A Government complaint and an indict- 


95 Moore’s Federal Practice 299, fn. 13 (2d 
Ed. 1951). j 

10 See Bigelow v. RKO Radio Pictures 
[1946-1947 TRADE CASES { 57,445], 327 U. S. 
251, 66 S. Ct. 574, 90 L. Ed. 652 (1946), where 
this course seems to have been followed. 
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1 Leimer v. Woods, 196 F. 2d 828 (8th Cir. 


1952). 


127d, at 836. 
13] am not now deciding the question of when 


the claim for an accounting should be tried. 
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ment, which allege that a corporation and individuals engaged in steamship transportation 
have tnlawfully combined and conspired to restrain actual and potential competition of 
water and motor truck carriers in the transportation of freight and passengers by at- 
tempting to acquire the control of their largest remaining competitor and by entering 
into exclusive-dealing agreements with shippers, are dismissed, since the Federal Maritime 
Board has primary jurisdiction of the controversy in its criminal as well as its civil aspect. 


The ‘doctrine of primary jurisdiction is applicable to suits by the United States and 
is applicable to criminal suits as well as civil suits. 


See the Federal Laws annotations, Vol. 1, § 671; Sherman Act annotations, Vol. 1, 


{ 1021.456, 1023, 1610.101, 1630. 


For the plaintiff: Charles L. Whittinghill and Robert H. Weinstein, Department of 
Justice, Antitrust Division, Seattle, Washington. 


For the defendants: 


Memorandum and Order 
[Doctrine of Primary Jurisdiction] 


Lemmon, District Judge [Jn full text]: 
Illustrating the growing importance of ad- 
ministrative law, these cases require a study 
of the role played by what is now known 
as the Federal Maritime Board (46 USCA 
Section 1111, note) under the Shipping Act 
of 1916, as amended (46 USCA section 801 
et seq.), vis-a-vis civil and criminal actions 
brought by the United States under the 
Antitrust Acts (15 USCA section 1 et seq.). 
This in turn calls for a survey of the bounda- 
ries of the Board’s “primary jurisdiction.” 

The defendants in the criminal and in the 
civil action are identical. They consist of 
the corporation and five of its officers. The 
corporate defendant was organized under 
the laws of the State of Washington and 
has its principal place of business at Seattle, 
Washington, where the individual defend- 
ants all reside. 


1. THE INDICTMENT 


On November 2, 1950, the United States 
District Court for the District of Alaska, 
Third Division, entered an order granting 
a motion of the defendants, over the plain- 
tiff’s objection, for a change of venue in the 
criminal case under Rule 21 (b), Federal 
Rules of Criminal Procedure, from the 
Alaska Court to this Court. 


After setting forth considerable material 
relating to definitions, the defendants, and 
the nature of Alaska trade and commerce— 
material not essential to an understanding 
of the law points discussed herein—the in- 
dictment contains the following pertinent 
allegations: 


{| 67,354 


Stanley B. Long of Bogle, Bogle and Gates, Seattle, Washington. 


Beginning about 1944, and continuing 
thereafter until the return of the indictment, 
the defendants and others have engaged 
in a wrongful and unlawful combination and 
conspiracy to exclude, prevent, and restrain 
the actual and potential competition of 
water and motor truck carriers with the 
defendants in the transportation of freight 
and passengers to, from, and between points 
in the Territory of Alaska. 


This combination has been and is now in 
unreasonable restraint of the said trade and 
commerce, in violation of 15 USCA section 
3, commonly known as the Sherman Act. 


The conspiracy has consisted of the de- 
fendants’ agreement: 


(a) To acquire a virtual monopoly of the 
transportation of persons and commodities 
by water for hire in the Alaska trade by 
merging the operations of the Northland 
Transportation Company and the Alaska 
Steamship Company, the corporate defend- 
ant which is hereinafter referred to as 
Alaska Steam; by hindering, obstructing, 
and preventing others from chartering ves- 
sels for the purpose of entering the Alaska 
trade in competition with them; and by 
attempting to acquire control of, eliminate 
competition with, and merge the defendants’ 
operations with those of the Alaska Trans- 
portation Company, their largest remaining 
competitor; 

(b) To maintain and perpetuate their vir- 
tual monopoly of transporting passengers 
and freight by water in the Alaska trade, 
and to prevent and eliminate the actual and 
potential competition of other water carriers 
by entering into agreements with shippers 
by the terms of which the latter are re- 
quired to deal exclusively with them and to 
refrain from doing business with competing 
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water carriers; and by utilizing their posi- 
tion as the only carrier serving the whole 
of Alaska and offering a full line of shipping 
service, to coerce shippers to ship exclusive- 
ly with them. 

This coercion was to be carried out as 
follows: 


(1) By threatening to limit, delay, or 
withdraw the service of carrying supplies 
north to canneries and fisheries and other 
industrial users in Alaska unless such shippers 
patronize them exclusively in the trans- 
portation of fish and other products south 
from Alaska; 

(2) By threatening to limit, delay, or 
withdraw the service of transporting per- 
ishables under refrigeration unless shippers 
desiring or requiring this service patronize 
them exclusively in the transportation of 
non-perishable freight; 

(3) By threatening to limit, delay or 
withdraw the service of transporting pas- 
sengers unless shippers desiring such serv- 
ice patronize them exclusively in freight 
transportation; 

(4) By threatening to limit, delay, or 
withdraw the service of transporting dry 
cargo unless shippers requiring such service 
patronize them exclusively in the transpor- 
tation of fish oil or other bulk liquids; 

(5) By threatening to limit, delay, or 
withdraw service to shippers patronizing 
any other water carrier; 

(6) By threatening to limit, delay, or 
withdraw service to shippers to, from, or 
between Alaska points, which only the de- 
fendants serve, if shippers requiring or 
desiring such service patronize any other 
water carrier serving any other Alaska 
points; 

(7) By threatening to increase freight 
rates on particular commodities unless 
shippers of such commodities deal exclu- 
sively with them and refrain from dealing 
with any other water carrier; 

(8) By offering to reduce and reducing 
freight rates on particular commodities if 
shippers deal with and refrain from dealing 
with other water carriers; 

(9) By inducing and compelling shippers 
to breach existing contracts and agreements 
to ship freight with other water carriers by 
the several means alleged in sub-paragraphs 
(1) through (8) of this sub-paragraph; 

(10) By causing field representatives and 
agents of the defendants to determine the 
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identity of shippers who patronize other 
water carriers, by maintaining a systematic 
surveillance of docks and terminals; by 
obtaining access to competitors’ freight 
manifests, and by other means; and by 
thereafter causing the field representatives 
and agents to call upon shippers that have 
patronized another water carrier, and in- 
form the shippers of the defendants’ aware- 
ness that the shippers have patronized 
another water carrier, demand an explana- 
tion of the shipper’s conduct, threaten him 
in the manner alleged in sub-paragraphs (1) 
through (7) of this sub-paragraph if the 
shipper again patronized another carrier, 
and by other means intimidate, harass, and 
annoy the shipper. 


Continuing its recital of the means where- 
by the defendants planned to “maintain and 
perpetuate their virtual monopoly”, the in- 
dictment alleges that it was to be done also 
by diverting or scheduling their “ships so as 
to split or reduce cargo available to other 
water carriers’, and by “denying other 
water carriers reasonable access to dock 
and terminal facilities at Alaskan ports”. 


Such denial of access, in turn, was to be 
accomplished by “diverting or scheduling 
defendants’ ships to arrive before” those of 
their competitors and by “unreasonably de- 
laying the departure of defendants’ ships” 
so as to block the port facilities, and by 
threatening to delay or misroute freight 
destined to a particular Alaska port unless 
the ships of other carriers were required 
to move from terminal facilities, thus granting 
the defendants’ vessels immediate access 
thereto. 


Finally, the indictment avers that the de- 
fendants have agreed to prevent and elimi- 
nate “the actual and potential competition” 
of motor truck carriers in Alaska by hinder- 
ing the movement of freight from Canada 
and the continental United States to interior 
Alaskan points by rail and motor carrier, by 
inducing railroads to refrain from estab- 
lishing rail rates requested by motor truck 
carriers, and by hindering the movement of 
freight by truck from Alaskan ports to 
interior points by limiting, withdrawing, or 
refusing to furnish water-carrier service re- 
quired for such movement. 


It is further charged that the defendants 
have accomplished the objects of their con- 
spiracy, which were to “drive out, exclude, 
and prevent” competition and “to achieve 
for defendants a virtual monopoly”. 
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As a result of the above “offenses” the 
defendants have “achieved” the control of 
passenger and freight transportation by 
water “between the United States and Alaska 
and between ports in Alaska’, and have 
“substantially” obstructed such motor-car- 
rier transportation, etc. 


On the question of venue, the indictment 
states that the conspiracy has been formed 
in part and carried out in part within the 
Third Division of the District of Alaska, 
and that within three years next preceding 
the return date of the indictment, the de- 
fendants have performed, within the said 
Division, many of the acts constituting the 
practices set forth, etc. 


2, ANE, CHW, COMI AVONAr 


Instituted under the provisions of 15 
USCA section 4, the civil complaint con- 
tains substantially the same allegations as 
the indictment, with a few minor variations 
not pertinent to the Court’s view of the 
case. 

The lengthy prayer likewise need not be 
summarized here. Suffice it to say that it 
seeks injunctive relief against most of the 
acts also complained of in the indictment. 


30, DHE MOPLIONS LOPDISMESS 
ININIDY ARO) AS UANG 


The defendants have filed motions to dis- 
miss with prejudice on the ground of the 
“exclusive or primary” jurisdiction of the 
Federal Maritime Board; and, alternately, 
to dismiss without prejudice, or to stay pro- 
ceedings, pending the final determination 
by the Maritime Board of Docket No. 661, 
“or any other appropriate proceedings.” 


These motions will be considered together. 


7 Lae TREND) DOWARDE DHE 
“PRIMARY JURISDICTION” 
DOCTRINE 


For more than a half-century there has 
been a definite tendency in the Congress 
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and in the Federal courts toward a wider 
recognition of the so-called. “primary juris- 
diction” principle. According to. that doc- 
trine, controversies requiring. for their 
solution specialized skill or knowledge should 
be passed upon in the first instance by the 
appropriate administrative boards. 


The rationale of this rule is not, as one 
might think, to lighten the case-load of the 
courts, but to avail litigants of the superior 
technical .experience “expertise”, Mr. 
Justice Frankfurter is fond of calling it — 
of specially constituted investigative bodies. 
Furthermore, the Supreme Court, especially 
in its earlier decisions on the subject, has 
pointed out that if a court and an adminis- 
trative body each had primary jurisdiction, 
the one might rule in the opposite manner 
from the other in different suits involving 
similar facts. In that. way “uniformity and 
equality” would be destroyed. 


The leading case on the subject is Cin- 
cimnati, N. O. & T. P. R. Co. v. Interstate 
Commerce Commission, 162 U. S. 184, 196 
(1896). In that case the Court said: 


“The Commission is an administrative 
board, and the courts are only to be re- 
sorted to when the Commission prefers 
to enforce the provisions of the statute 
by a direct proceeding in the court, or 
when the orders of the Commission have 
been disregarded. The theory of the act 
evidently is, as shown by the provision 
that the findings of the Commission shall 
be regarded as prima facie evidence, that 
the facts of the case are to be disclosed 
before the Commission. We do not 
mean, of course, that either party, in a 
trial in the court, is to be restricted to 
the evidence that was before the Com- 
mission, but that the purposes of the act 
call for a full inquiry by the Commission 
into all the circumstances and conditions 
pertinent to the questions involved.’ ? 


1See also Lowisville & Nashville Railroad 
Company v. Behlmer, 175 U. S. 648, 675 (1900); 
Texas & Pacific Railway Company v. Abilene 
Cotton Oil Company, 204 U. S. 426, 440-441, 448 
(1907); Baltimore and Ohio R. Co. v. United 
States ex rel. Pitcairn Coal Co., 215 U. S. 481, 
493 (1910); Robinson v. Baltimore & Ohio R. Co., 
222 U. S. 506, 509-511 (1912); Pennsylvania R. 
Co. v. International Coal Mining Co., 230 U. S. 
184, 196 (1913); Texas & Pacific Railway Co. v. 
American Tie and Timber Co., 234 U. S. 138, 
146 (1914); Mitchell Coal & Coke Co. v. Pennsyl- 
vania R. Co., 230 U. S. 247, 256-257 (1913); 
Pennsylvania R..Co. v. Puritan Coal Min. Co., 
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237 U. S. 121, 131 (1915); Loomis v. Lehigh 
Valley R. Co., 240 U. S. 43, 49-50 (1916); North- 
ern Pacific R. Co. v. Solum, 247 U. S. 477, 483 
(1918) ; Director General of Railroads v. Viscose 
Co., 254 U. S. 498, 504 (1921); Great Northern 
R. Co. v. Merchants Elevator Co., 259 U. S. 285, 
291 (1922); Kecgh v. Chicago & Northwestern 
Ry. Co., 260 U. S. 156, 161-164 (1922); Terminal 
R. R. Assn. v. United States, 266 U. S. 17, 31 
(1924); Western & Atlantic R. R. v. Georgia 
Publ. Serv. Comm., 267 U. S. 493, 497 (1925); 
Midland Valley R. R. v. Barkley, 276 U. S. 482, 
485-486 (1928); Board v. Great Northern Ry. Co., 
281 U.S. 412, 421-422 (1930). 
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5. THE TREND BECOMES MORE 
MARKED IN DECISIONS INTER- 
PRETING THE SHIPPING ACT 
OF 1916. 


This legislative and judicial inclination to 
rely upon the “expertise” of administrative 
boards became decidedly more marked after 
the passage of the Shipping Act of 1916. 


The leading case involving that statute is 
United States Navigation Company v. Cunard 
Steamship Co., 284 U. S. 474 (1932). Because 
of the importance and the relevancy of 
that decision and because of its somewhat 
full summary of the Shipping Act itself; 
it will be helpful to quote from the opinion 
at some length: 


“It may be conceded that, looking alone 
to the Sherman Antitrust Act, the bill 
states a cause of action under Sections 1 
and 2 of that Act, and, consequently, fur- 
nishes ground for an injunction under 
Section 16 of the Clayton Act, unless the 
Shipping Act stands in the way; and this 
was the view of both courts below. 


“The Shipping Act is a comprehensive 
measure bearing a relation to common 
carriers by water substantially the same 
as that borne by the Interstate Commerce 
Act to interstate common carriers by 
land. When the Shipping Act was passed, 
the Interstate Commerce Act had been 
in force in its original form or in amended 
forms for more than a generation. Its 
provisions had been applied to a great 
variety of situations, and had been judi- 
cially construed in a large number and 
variety of cases. The rule had become 
settled, that questions essentially of fact 
and those involving the exercise of ad- 
ministrative discretion, which were within 
the jurisdiction of the Interstate Com- 
merce Commission, were primarily within 
its exclusive jurisdiction, and, with cer- 
tain exceptions not applicable here, that 
a remedy must be sought from the com- 
mission before the jurisdiction of the 
courts could be invoked. In this situation 
the Shipping Act was passed. In its 
genetal scope and purposes, as well as in 
its terms, that act closely parallels the 
Interstate Commerce Act; and we cannot 
escape the conclusion that Congress in- 
tended that the two acts, each in its own 
field, should have like interpretation, ap- 
plication and effect. It follows that the 
settled construction in respect of the earlier 
act must be applied to the later one, 
unless, in particular instances, there be 
something peculiar in the question under 
consideration, or. dissimilarity in the 
terms of the act relating thereto, requiring 
a different conclusion.” (Pages 480-481). 


After referring to several of the cases 


collected in Footnote 1, ante, the Court gave 
a concise but authoritative resume of the 
statute: 


“That the Shipping Act covers the 
dominant facts alleged in the present case 
as constituting a violation of: the Anti- 
trust Act is clear. Section 14 prohibits 
retaliation by a common carrier by water 
against any shipper by resort to dis- 
criminating or unfair methods because 
the shipper has patronized another car- 
rier; and Section 14a confers power upon 
the board to determine the question. The 
latter section also confers similar power 
on the board in respect of any combina- 
tion, agreement or understanding in- 
volving transportation of passengers or 
property between foreign ports, deferred 
rebates, or any other unfair practice desig- 
nated in Section 14. Section 16 makes it 
unlawful for any such carrier, alone or 
in conjunction with another, to give any 
undue or unreasonable preference or ad- 
vantage to any particular person, locality 
or description of traffic, or to subject any 
such person, locality or traffic to undue 
or unreasonable prejudice or disadvantage 
in any respect, or to allow any person to 
obtain transportation for property at less 
than the regular rates by any unjust or 
unfair device or means. Section 17 ex- 
hibits any charge or rate unjustly dis- 
criminatory between shippers or ports, 
etc., and gives the board authority to 
alter the same to the extent necessary 
to correct the discrimination or prejudice, 
and to order the carrier to discontinue. 
Section 22 authorizes any, person to file 
with the board a complaint, setting forth 
any violation of the act by a common car- 
rier by water, and asking reparation for 
the injury. Copy of the complaint is to 
be furnished to the carrier, who is re- 
quired to satisfy the complaint or answer 
it in writing. If not satisfied, the board 
is authorized to investigate the case and 
make such order as it deems. proper, and 
the board may direct payment in_ full 
reparation for the injury caused. by such 
violation. ‘The board is also authorized, 
upon its own motion, except as to orders 
for the payment of money, to investigate 
any violation of ‘the act. We ‘need: not 
pursue the analysis further. These and 
other provisions of the Shipping Act 
clearly exhibit the close parallelism be- 
tween that act and its prototype, the 
Interstate Commerce Act, and the ap- 
plicability to both of. like principles of 
construction and administration.” (Pages 
483-484) 

The Court adverted to the fact that 


whether a given agreement among common 


Trade Regulation Reports q{ 67,354 


67,878 


carriers by water should be held to violate 
the act depended upon a consideration of 
“circumstances, generally unfamiliar to a 
judicial tribunal, but well understood by an 
administrative body especially trained and 
experienced in the intricate and technical 
facts and usages of the shipping trade; and 
with which that body, consequently, is 
better able to deal.” (Page 485) 


The paramount and exclusive character 
of the Shipping Act in relation to the anti- 
trust laws was thus emphasized by the 
Supreme Court; 


“A comparison of the enumeration of 
wrongs charged in the bill with the pro- 
visions of the sections of the Shipping 
Act above outlined conclusively shows, 
without going into detail, that the allega- 
tions either constitute direct and basic 
charges of violations of these provisions 
or are so interrelated with such charges 
as to be in effect a component part of 
them; and the remedy is that afforded by 
Shipping Act, which to that extent super- 
sedes the antitrust laws. (Case cited) 
The matter, therefore, is wtihin the exclu- 
sive preliminary jurisdiction of the Shipping 
Board, The scope and evident purpose of 
the Shipping Act, as in the case of the 
Interstate Commerce Act, are demonstra- 
tive of this conclusion. Indeed, if there 
be a difference, the conclusion as to the 
first named act rests upon. stronger 
ground, since the decisions of this court 
compelling a preliminary resort to the 
commission were made in the face of a 
clause in Section 22 of the Interstate 
Commerce Act, that nothing therein con- 
tained should in any way abridge or alter 
existing common law or statutory reme- 
dies, but that the provisions of the act 
were in addition to such remedies (case 
cited); a clause that finds no counterpart 
in the Shipping Act.” (Pages 485-486) 
(Italics supplied) 


The opinion then points out that “There 
is nothing in Section 15 of the Shipping 
Act (46 USCA section 814) which militates 
against the foregoing views.” That section 
requires that certain agreements between 
carriers shall be filed immediately with the 
Board. 


The opinion adds: 


“But a failure to file such an agreement 
with the board will not afford ground for 
an injunction under Section 16 of the 
Clayton Act (15 USCA section 26) at the 
suit of private parties — whatever, in that 
event, may be the rights of the government 

.” (Italics supplied) (Page 486) 
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In its briefs in both the civil and the 
criminal cases, the plaintiff has sought to 
derive comfort from the foregoing empha- 
sized language. As will be seen in a 
moment, however, its comfort has been 
short-lived! 

In Swayne & Hoyt, Ltd., v. United States, 
300 U. S. 297, 303-304 (1937), the Supreme 
Court followed the holdings in the Cunard 
case, supra, to the effect that the Shipping 
Act is “closely parallel” to the Interstate 
Commerce Act and that “Both have set up 
an administrative agency to whose informed 
judgment and discretion Congress has com- 
mitted the determination of questions of 
fact, on the basis of which it is authorized 
to make administrative orders.” 


6. THE FEDERAL MARITIME BOARD 
HAS PRIMARY JURISDICTION EVEN 
WHEN IT IS THE GOVERNMENT 
THAT INVOKES THE ANTI- 
RU Sie Ne le 


On March 10, 1952, the Supreme Court 
took the final step in establishing the pri- 
mary jurisdiction of the Federal Maritime 
Board in controversies involving violations 
of the Antitrust Acts. 


In Far East Conference v. United States 
[1952 Trape Cases 67,241], 342 U. S. 
570 (1952), the United States brought a suit 
to enjoin violations of the Sherman Law. 
The defendants were the Far East Con- 
ference, a voluntary association, and its 
constituent members—steamship companies 
engaged in the “outbound Far East trade.” 
The Conference was organized in 1922, and 
the agreement under which it operates was 
approved by the United States Shipping 
Board, a predecessor of the Federal Mari- 
time Board. 


Under that agreement, there had been 
established a dual system of rates, called 
the contract and noncontract rate system, 
similar in purpose and effect to the “agree- 
ments”, “threats”, and “offers”, supra, 
charged by the plaintiff in the instant cases. 
Shippers who agreed to use exclusively the 
ships of Conference members paid one rate, 
while those who did not so bind themselves 
paid a higher rate. On their part, however, 
Conference members were obligated to sup- 
ply adequate facilities. 

The defendants justified the dual-rate 
system on the merits, but moved for a dis- 
missal on the ground that the nature of the 
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issues required previous resort to the Federal 
Maritime Board, which, as_ intervener, 
joined in the motion. 


Without any qualification, the Court fol- 
lowed the Cunard decision, supra. After 
quoting from that opinion, Mr. Justice 
Frankfurter said: 


“The Court thus applied a principle, 
now firmly established, that in cases rais- 
ing issues of fact not within the conven- 
tional experience of judges or cases 
requiring the exercise of administrative 
discretion, agencies created by Congress 
for regulating the subject matter should 
not be passed over. This is so even 
though the facts after they have been 
appraised by specialized competence serve 
as a premise for legal consequences to be 
judicially defined. Uniformity and con- 
sistency in the regulation of business en- 
trusted to a particular agency are secured, 
and the limited functions of review by the 
judiciary are more rationally exercised, 
by preliminary resort for ascertaining and 
interpreting the circumstances underlying 
legal issues to agencies that are better 
equipped than courts by specialization, by 
insight gained through experience, and by 
more flexible procedure.” (Pages 574-575) 


It will be recalled that in its briefs the 
plaintiff had insisted strenuously upon the 
‘“Snapplicability” of the primary jurisdiction 
doctrine “to suits by the United States”, 
In the Far East Conference case, however, 
such an argument was completely demol- 
ished by the Court: 


“The sole distinction between the Cunard 
case and this is that there a private 
shipper invoked the Antitrust Acts and 
here it is the Government. This differ- 
ence does not touch the factors that de- 
termined the Cunard case. The same con- 
siderations of administrative expertise apply, 
whoever initiates the action. The same 
Antitrust Laws and the same Shipping 
Act apply to the same dual-rate system. 
To the same extent they define the ap- 
propriate orbits of action as between 
court and Maritime Board.” (Page 576) 


While now conceding, as it must, that it 
was wrong in its insistence that “the Gov- 
ernment, per se, in prosecuting the Sherman 
Act, could not be covered by the primary 
jurisdiction doctrine,” the plaintiff seeks to 
derive consolation from a single sentence 
in the very paragraph, just quoted, that 
gave its principal contention its death-blow: 


“The sole distinction between the Cunard 
case and this is that there a private 
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shipper invoked the Antitrust Acts and 

here it is the Government.” 

It seems that the zeal of an advocate has 
led counsel into error. It is difficult to see 
the Far Eastern Conference decision, sweep- 
ing away the distinction to which the plain- 
tiff at first clung with such tenacity, can aid 
it in any -way. Counsel insists that this 
recent decision compels us to “look back 
to the Cunard case and other decisions of 
the Supreme Court to see just what the 
requisites are, what they must be, in a 
primary jurisdiction problem,” 


The fallacy that lurks in the plaintiff’s 
argument stems from its misconception that 
this most recent Supreme Court decision 
on the subject compels us to “look back” 
at all. The Far Eastern Conference case 
constitutes another milestone in the tendency 
that we have already noted—a tendency to 
rely more and more upon administrative 
“expertise.” This latest decision invites us 
to look not “back” but “forward.” 

In addition, the plaintiff urges a final 
argument: The Far Eastern Conference case 
involved only a civil action, while we have 
here a criminal action as well. This Court 
is not impressed with this attempted dis- 
tinction. All the arguments in favor of 
letting an experienced administrative board 
exercise its primary jurisdiction applies 
with equal force in a criminal case as in a 
civil case. The rationale applicable to the 
two types of action is the same. 


The plaintiff seems to have been grasp- 
ing at straws in its attempts to defeat the 
primary jurisdiction of the Federal Mari- 
time Board in Antitrust cases. Before the 
Far Eastern Conference decision, it stoutly 
argued that the Cunard doctrine related 
only to suits in which the Government was 
not a party, With that straw snatched away 
by the Supreme Court, the plaintiff grasps 
at another; namely, that the Far Eastern 
Conference decision applies only to civil 
suits brought by the Government under 
the Antitrust Acts. This Court is not im- 
pressed with that sort of argument. 


7. CONCLUSION 

Both reason and authority persuade this 
Court that the Federal Maritime Board has 
primary jurisdiction of this controversy, in 
its criminal as well as its civil aspect. 

Here again the Court will be guided by 
the teaching of the Far Eastern Conference 
case, Supra: 
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“Having concluded that initial submis- 
sion to the Federal Maritime Board is 
required,:we may either order the case 
retained: on the District Court docket 
pending. the Board’s action, .... or or- 
der dismissal of the proceeding brought 
in the District Court. We believe 
that no purpose will here be served to 
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being pursued. A similar suit is easily 
initiated later, if appropriate. Business- 
like procedure counsels that the Govern- 
ment’s complaint should now be dismissed, 
as was the complaint in United States 
Navigation Co. v. Cunard Steamship Co., 
supra,” (Pages 576-577) 


Accordingly, the motions to dismiss the 


hold the present action in abeyance in 
the District Court while the proceeding 
before the Board and subsequent judicial 
review or enforcement of its order are 


indictment and the civil complaint are here- 
by granted. 


Lf 67,355] Seatrain Lines, Inc. v. Pennsylvania Railroad Company, et al. 


In the United States District Court for the District of New Jersey. No. C 1188-51. 
Filed October: 23, 1952. 


Clayton Antitrust Act, Interstate Commerce Act, and Sherman Antitrust Act 


Practice and Procedure—Antitrust Action Against Common Carriers—Jurisdiction of 
Court and Jurisdiction of Administrative Agency—Doctrine of Primary Jurisdiction— 
Dismissal, of Action—A complaint, which seeks treble damages and injunctive relief, 
alleging that railroads conspired to drive a water carrier (engaged in the transportation 
of freight in loaded freight cars by boat) out of business by adopting a rule providing 
that railroad-owned freight cars shall not be delivered to water carriers, which rule was 
among the rules adopted by railroads for the interchange of freight cars pursuant to the 
direction of the Interstate Commerce Commission, is dismissed. The court cannot main- 
tain jurisdiction over the suit since the complaint charges acts cognizable under the 
primary jurisdiction of the Interstate Commerce Commission which are remediable under 
its reparation power. The right to be included in the arrangements providing for the 
interchange of freight cars and the conditions surrounding such inclusion is a subject 
within the jurisdiction of the Commission. 


Furthermore, Section 16 of the Clayton Antitrust Act, the provision under which 
injunctive relief is sought, provides that nothing contained therein shall be construed to 
entitle any person to bring suit in equity for injunctive relief against any common carrier 
subject to Chapters 1 and 8 of Title 49, U. S. Code, in respect of any matter subject 
to the regulation, supervision, or other jurisdiction of the Interstate Commerce Commission. 


See the Federal Laws annotations, Vol. 1, 1666; Sherman Act annotations, Vol. 1, 
{ 1021.441, 1640.201, 1640.529; Clayton Act annotations, Vol. 1, J 2036.56. 


For’ the plaintiff: Jamieson and Walsh by Crawford Jamieson (Carl E. Newton, 
Theodore S. Hope, and Edward L. Meyer, of counsel). 


For the defendants: Sackett M. Dickinson by John W. Griggs (George L. Haskins, 
Joseph. F, Eshelman, and Covington and Burling by Hugh B. Cox, of counsel) for 
Pennsylvania Railroad Co.; John W. Griggs (Debevoise, Plimpton and McLean by Samuel 
E, Gates, and Robert.B. Von Mehren, of counsel) for Presidents’ Traffic Conference— 
Eastern Railroads, Traffic Executive Association—Eastern Railroads, General Freight 
Traffic Committee—Eastern Railroads, Freight Traffic Committee—New England Terri- 
tory Railroads, Freight Traffic Committee—Trunk Line Territory Railroads, and Freight 
Trafic Committee—Central Territory Railroads; Pitney, Hardin and Ward by Waldron 
M. Ward and Robert P.. Hazlehurst, Jr. (Shea, Greenman, Gardner and McConnaughey 
by Francis M. Shea, and Charles Cook Howell, of counsel) for Atlantic Coast Line 
Railroad Co.; Carey, Schenk and Jardine by Robert Carey and Thomas V. Jardine (Gal ihe 
Lively, of counsel) for Louisville and Nashville Railroad Co.; Pitney, Hardin and Ward 
by Waldron M. Ward and Robert P. Hazlehurst, Jr. (Shea, Greenman, Gardner and 
McConnaughey by Francis M. Shea, and Sidney S. Alderman and Henry L. Walker, of 
counsel) for Southern Railway Company; Markley and Broadhurst by James J. Langan 
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(L. James Huegel and Covington and Burling by Hugh B. Cox, of counsel) for Baltimore 
and Ohio Railroad Co.; Minard, Cooper, Gaffey and Webb by Duane E. Minard for 
Erie Railroad Co.; Pitney, Hardin and Ward by Waldron M. Ward, and Robert P. 
Hazlehurst, Jr. (J. Carter Fort and Thomas L. Preston, of counsel) for. Association 
of American Railroads; Pitney, Hardin and Ward by Waldron M. Ward and Robert P. 
Hazlehurst, Jr. (James B. McDonough, Charles T. Abeles, Harold: J.. Gallagher, and 
W. R. C. Cocke, of counsel) for Seaboard Air Line Railroad Co.; O’Mara, Schumann, 
Davis and Lynch by Joseph A. Davis (Dorr, Hand and Dawson by George W.. Whittaker, 


of counsel) for New York Central Railroad Co. 


On Motions 
Opinion 


vr 


a 
[Plaintif—W ater Carrier of Freight Cars] 


ForMAN, Chief Judge [In full text except 
for omissions indicated by asterisks and for 
footnotes}: So much of the amended com- 
plaint filed by the plaintiff, Seatrain Lines, Inc. 
(hereinafter called Seatrain), as is essential 
to the present considerations, charges as 
follows: 


In 1929 Overseas Railways, Inc., began 
to carry goods between the ports of New 
York and New Orleans, via Havana, Cuba. 
On December 31, 1931 Seatrain acquired 
its net assets and it was merged and con- 
solidated with Seatrain on October 14, 1933. 
In October of 1932 Seatrain inaugurated 
its interstate service between the ports of 
New York and New Orleans, via Havana, 
Cuba. In or about June of 1940 it added 
a service between the ports of New York 
and Texas City, Texas and on November 
30, 1951 it added a further service between 
the ports of New York and Savannah, 
Georgia. 

Seatrain developed a special type of ves- 
sel for the carriage of freight in railroad 
cars over the long distances in ocean routes. 
Each of the vessels used by Seatrain is so 
constructed that it can carry 100 railroad 
cars on four decks. Special equipment is 
provided to hoist these cars from adjacent 
tracks on the docks and move them bodily 
into the vessels. This procedure makes it 
unnecessary for goods carried to the ports 
in railroad cars to be unloaded from the 
cars and carried piecemeal into the vessels. 


Seatrain maintains physical facilities for 
the interchange of freight cars at dockside 
at the Port of New York (Edgewater, 
New Jersey), with the New York, Susque- 
hanna and Western Railroad Company; at 
the Port of New Orleans (Belle Chasse, 
La.) with the New Orleans and Lower 
Coast Railroad Company; at Texas City, 
Texas, with the Southern Pacific Lines; 
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Missouri Pacific Lines; Gulf; Colorado & 
Santa Fe; Missouri, Kansas & Texas; Fort 
Worth & Denver; Chicago, Rock Island 
& Pacific, and the Texas City Terminal 
Railroad; and at Savannah, Georgia, with 
the Central of Georgia Railway Company. 


In May of 1942 all of Seatrain operations 
were suspended as a result of the requisi- 
tion of its ships, then five in ‘number, for 
use by the United States in World, War II. 
On March 12, 1947, its vessels having-been 
returned to it by the government and recon- 
ditioned, it assumed its coastwise freight 
services. Two additional vessels were built 
and placed in operation in the latter part 
of 1951. 


[Defendants—Railroads and Associations] 


There are 10 defendants who are common 
carriers by rail engaged in the transporta- 
tion of commodities in interstate commerce 
within the United States, namely: Pennsyl- 
vania Railroad Company, Atlantic Coast 
Line Railroad Company, Southern Railway 
Company, Louisville & Nashville Railroad 
Company, Baltimore and Ohio Railroad 
Company, Lehigh Valley Railroad Company, 
Seaboard Air Line Railroad Company, St. 
Louis-San Francisco Railroad Company, 
New York Central Railroad Company and 
Erie Railroad Company. 

Also named as defendants are seven un- 
incorporated associations of railroad cor- 
porations alleged to be supported, main- 
tained and utilized by railroads, including 
the defendant railroads. The defendant 
associations are: Association of American 
Railroads, Presidents’ Traffic Conference— 
Eastern Railroads, Traffic Executive Asso- 
ciation—-Eastern Railroads, General Freight 
Traffic Committee—Eastern Railroads, Freight 
Traffic Committee—New England Territory 
Railroads, Freight Traffic Committee— 
Trunk Line Territory Railroads, and Freight 
Traffic Committee—Central Territory Rail- 
roads. 

The first four defendants, Pennsylvania Rail- 
road Company, Atlantic Coast Line Railroad 
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Company, Louisville & Nashville Railroad 
Company and Southern Railway Company, 
are the primary defendants in a combination 
and conspiracy, together with other rail- 
roads and the defendant Association of 
American Railroads and the other defendant 
corporations. The remaining six railroads 
are secondary defendants, having been in- 
duced by the primary defendants to join 
in said combination and conspiracy. 


[Nature of Plaintiff's Operations] 


Seatrain is a holder of a Certificate of 
Public Convenience and Necessity issued 
to it by the Interstate Commerce Commis- 
sion authorizing continuance of its opera- 
tions between the ports of New York, New 
Orleans and Texas City and the grant of 
temporary authority to operate between the 
ports of New York and Savannah, simi- 
larly issued on November 13, 1951. 


Except for the suspension of its service 
in World War II, as aforesaid, Seatrain 
has been operating continuously since 1932 
in competition with railroads for interstate 
freight traffic between areas tributary to 
the gulf ports and areas tributary to the 
Port of New York, and since November 30, 
1951 has been in similar competition for 
such traffic between areas tributary to the 
Port of New York and the Port of Savannah. 


Seatrain transports freight generally at 
lower rates than the railroads and by using 
Seatrain service shippers are saved packing 
and handling expenses necessarily incurred 
when freight is shipped over break-bulk 
water routes. In addition, certain classes 
of bulk freight which cannot be handled in 
vessels ot the usual type and which cannot 
bear all rail charges can be handled by 
Seatrain and thus markets are opened up 
for them which otherwise could not be 
reached. 


The interstate commerce involved is pri- 
marily transportation of freight in loaded 
freight cars, principally conducted by com- 
mon carriers by rail but Seatrain and cer- 
tain railroad-owned or controlled water 
carriers (commonly known as “car ferries’), 
are, and have been, engaged therein. 

The goods shipped all-rail from points 
in the northeast to points in the south or 
southwest must be transported over the 
lines of more than one railroad since the 
lines of no one railroad extend into both 
these territories; such transportation is ef- 
fected, successively, by the several railroads 
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whose lines are involved, each utilizing its 
own personnel, tracks, right of way, motive 
power, and other fixed and movable equip- 
ment, other than freight cars, but the car 
itself in which the freight is originally 
loaded, which may be owned by the rail- 
road on which the traffic originated, by 
some other railroad participating in the haul 
or by some railroad not participating there- 
in, is loaded for shipment at the point of 
origin and hauled from point of origin to 
point of destination over all the lines of 
railroad involved, without unloading or re- 
loading enroute. 


Mutual and reciprocal arrangements be- 
tween railroads of the United States, in- 
cluding all of the defendant railroads, have 
existed for many years under which railroad- 
owned freight cars are loaded, hauled, and 
delivered in interchange without restriction 
between the various railroads and have been 
used in continuous haul over the various 
railroads of the United States regardless 
of railroad ownership of the freight cars 
and of the railroads participating in the haul. 


By such arrangements and agreements 
each railroad foregoes for the benefit of 
other railroads its right to control the use 
of its own freight cars (within limitations 
imposed by the Interstate Commerce Com- 
mission) and thereby surrenders such com- 
petitive advantage as it would otherwise 
possess as the owner of freight cars and 
the arrangements amount to, in effect, un- 
restricted, reciprocal licensing by each rail- 
road of all other railroads in interchanging 
the cars owned by one railroad and that 
each railroad thereby acquires competitive 
advantages which it would not have if it 
would not have participated in such arrange- 
ments and agreements, and as a group the 
railroads of the country thereby acquire 
competitive benefits which they would not 
have if it were not for such arrangements 
and agreements. 


In implementation and furtherance of 
such arrangements and agreements the de- 
fendant Association of American Railroads, 
voluntarily organized by the railroads of 
the country to regulate and administer them, 
promulgated the “Car Service and Per Diem 
Agreement” providing for the loading, in- 
terchanging, routing, handling, etc., of cars 
in interstate commerce for their rental both 
by the railroads using such cars and the 
railroads which own the cars so used and 
for matters relating to payment therefor. 
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Water carriers are not eligible as sub- 
scribers to such car service and per diem 
agreement now in effect and cannot prac- 
tically become subscribers if eligible since 
many of the rules are drawn so as to fit 
the operating conditions and methods of 
railroads and are not applicable in certain 
respects to the operation of water carriers. 

The ability of Seatrain to compete de- 
pends upon the lower rates (under which 
it can Operate at a profit) which it can offer 
to shippers, the lower cost of packaging, 
handling, etc., and the more expeditious 
service via Seatrain as compared with the 
conventional type of water carrier service. 
Such competitive factors enable shippers to 
reach markets in which they cannot other- 
wise sell, but shippers cannot prudently 
enter into sales and other commitments 
based upon such lower rates, etc., unless 
assured that Seatrain will not be prevented 
from rendering the service at such rates 
upon which such shipppers have relied in 
pricing their goods, selecting their markets 
and making their sales and shipping com- 
mitments. 


[Violation of Sherman Act Alleged] 


The amended complaint further alleges 
that the defendants and other rail carriers 
in the United States since 1932 have been 
and are engaged in a combination and con- 
spiracy in restraint of interstate trade and 
commerce in the transportation of freight 
and loaded freight cars in violation of sec- 
tion 1 of the Sherman Act and have con- 
spired to, and attempted to, monopolize 
and have monopolized such trade and 
commerce in violation of section 2 of the 
said Act with intent to drive Seatrain out 
of business as a competitor of railroads, 
including particularly the primary defend- 
ants, and pending accomplishment of such 
purpose, they intend to restrain and limit 
Seatrain’s development and expansion as a 
competitor of railroads, thereby depriving 
shippers and potential shippers of the eco- 
nomic and other benefits inherent in Sea- 
train’s service and preventing them from 
having access to markets in which they 
would have been able to sell their products 
if they could have taken advantage of the 
lower transportation costs, etc. of Sea- 
train’s service. 


As far back as 1932 the defendants, by 
their joint action with other railroads, added 
to the Code of Car Service Rules of the 


Trade Regulation Reports 


Cited 1952 Trade Cases 
Seatrain Lines, Inc. v. Pennsylvania Railroad Co. 


67,883 


Association of American Railroads the fol- 
lowing, known as Rule No. 4: 


“Cars of Railway ownership must not 
be delivered to a steamship, ferry or barge 
line for water transportation without per- 
mission of the owner filed with the Car 
Service Division.” 


This rule was directed specifically against 
Seatrain with the sole object of monop- 
olizing traffic for the all-rail routes to the 
exclusion of Seatrain, and although the said 
rule in form is applicable to the railroad- 
owned or controlled freight car ferries it 
was not intended to restrict and in practice 
has not restricted the use and interchange 
by them of railroad-owned freight cars since 
no railroads have refused to permit delivery 
of their cars to such car ferries. Only Sea- 
train is thus affected. 


None of the primary defendants has cur- 
rently on file with the Car Service Division 
of the Association a consent under Car 
Service Rule 4 to the delivery of its cars 
to, or the use of its cars by, Seatrain. Other 
railroads acting in concert with them have 
likewise refused to consent, have from time 
to time withdrawn consents previously filed 
and have filed limited consents to Sea- 
train’s use of their cars, and any or all of 
the railroads whose consents are so on file 
may at any time withdraw them. The 
purpose and effect of said Rule 4, as ad- 
ministered by the Association at the instance 
of the defendants, is and has been to deny 
to Seatrain the free use and interchange 
Of ‘Gars: 


Seatrain has been made the victim of a 
boycott with regard to the use of cars 
belonging to the primary defendants and 
such other parties as they from time to 
time could induce to deny such use to 
Seatrain. The Association has acted for all 
members of the conspiracy in furthering 
the boycott by imposing and encouraging 
embargoes against Seatrain and other ac- 
tivities. The boycott has been extended 
against Seatrain with regard to the volun- 
tary establishment of through routes, joint 
rules, divisions, charges and allowances in 
connection with interchange and otherwise 
for handling freight which the participants 
in the boycott have remained free to enter 
and regulate, except where Seatrain was 
concerned. The shipment of goods via Sea- 
train has been obstructed in a number of 
ways enumerated, among which were the 
cancelling of arrangements for rail-water 
shipment from ports served or proposed to 
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be served by Seatrain; misinforming ship- 
pers and potential shippers as to Seatrain’s 
service to induce them to ship via its rail- 
road competitors; placing spies in Seatrain’s 
offices; publishing publicly and to shippers 
statements designed to indicate or empha- 
size the uncertainty of Seatrain’s service 
and the economies inherent therein, when 
such uncertainty did not exist for the pur- 
pose of destroying confidence in shippers 
that they could safely enter into marketing 
arrangements to sell their products in re- 
liance upon Seatrain’s service. 


As a direct result of the conspiracy Sea- 
train has been drawn into numerous lengthy 
proceedings before the Interstate Commerce 
Commission and the courts ever since its 
commencement of the operation of coast- 
wise routes in competition with the rail- 
roads in 1932. The litigation has been 
fomented and maintained, needlessly and 
vexatiously, by the primary defendants and 
others in combination with them in order to 
make more complete the boycott and to 
drain Seatrain of its financial resources 
and the energies of its executive officers 
thereby to weaken Seatrain’s operation and 
development. 


[Treble Damages and Injunctive Relief 
Sought] 


The restraints imposed upon Seatrain’s 
competition have caused it to suffer great 
damages in excess of the sum of $54,721,000 
to the date of suit. They continue cur- 
rently and will in the future cause it to be 
damaged heavily wherefor Seatrain claims 
treble damaages against the primary defend- 
ants and an injunction restraining all of the 
defendants from the several conspiratorial 
activities enumerated in the complaint. 


II * 
[Motion for Preliminary Injunction] 


Seatrain has moved for a preliminary in- 
junction to restrain the defendants Pennsyl- 
vania Railroad Company, Atlantic Coast 
Line Railroad Company, Louisville & Nash- 
ville Railroad Company, Southern Railway 
Company, Baltimore and Ohio Railroad 
Company, Seaboard Air Line Railroad Com- 


pany, St. Louis-San Francisco Railroad 
Company, Erie Railroad Company, and 
Association of American Railroads from 


a continuance of the acts alleged in the 
amended complaint. Affidavits in support of 
the motion were filed by Graham M. Brush, 
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President of Seatrain. Counter affidavits 
were filed in resistance to it and reply 
affidavits were submitted by plaintiff. 


[Motions to Dismiss Complaint] 


Motions to dismiss the amended com- 
plaint, principally because this court lacks 
jurisdiction over the subject matter because 
the matters complained of fall within the 
exclusive or primary jurisdictions of the In- 
terstate Commerce Commission and because 
the suit cannot be sustained under section 
16 of the Clayton Act, were filed by the 
Pennsylvania Railroad Company, Atlantic 
Coast Line Railroad Company, Southern 
Railway Company, Baltimore and Ohio. 
Railroad Company, Seaboard Air Line Rail- 
road Company, New York Central Railroad 
Company, Erie Railroad Company and the 
Association of American Railroads. Affda- 
vits and counter affidavits addressed to 
these motions have been filed. 


Motions to dismiss the action on similar 
grounds as well as for invalid service were 
also made by the defendant railroad asso- 
ciations, namely, Presidents’ Traffic Con- 
ference—Eastern Railroads, General Freight 
Traffic Committee—Eastern Railroads, Freight 
Traffic Committee—New England Railroads, 
Freight Traffic Committee—Trunk Line Terri- 
tory Railroads, and Freight Traffic Committee 
—Central Territory Railroads. 


[Associations and Certain Railroads 
Dismissed] 


Seatrain withdrew those of its prayers for 
relief which applied in respect of alleged 
subsidiary means which are largely depend- 
ent for their effectiveness upon the con- 
tinued exclusion of Seatrain from access 
to the national freight car pool, eliminating 
from its complaint those prayers which re- 
late to relief in respect to through routes, 
joint rates divisions, bills of lading, switch- 
ing, bill credit and loss and damage claims, 
concededly rendering moot any prayer for 
injunctive relief against the six unincor- 
porated defendant associations, other than 
the Association of American Railroads, The 
plaintiff consented to an order dismissing 
the action against these defendants without 
prejudice. 

The Louisville & Nashville Railroad Com- 
pany moved to quash the summons, service 
and the return upon it and to dismiss the 
complaint, and argument on this motion 
was held in abeyance. The plaintiff has 
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also assented to the dismissal of the com- 
plaint against the Delaware, Lackawanna & 
Western Railroad Company, and the re- 
maining defendant, St. Louis-San Francisco 
Railroad Company, has secured continu- 
ances of its time to plead to the complaint. 


Lehigh Valley Railroad Company filed 
an answer containing as affirmative defenses 
the substance of the said motions to dis- 
miss the complaint. 


The pending respective motions for pre- 
liminary injunction and for dismissal of the 
amended complaint have been argued orally 
and on briefs, and the arguments made by 
any or all of the defendants have been 
treated as if made on behalf of each defendant. 


III 
[Freight Car Interchange Rule] 


The railroads of the country, pursuant to 
the direction of the Interstate Commerce 
Commission, have by mutual agreement and 
through their agency, the Association of 
American Railroads, constructed a scheme 
for the automatic interchange of freight 
cars and have adopted rules and regulations 
governing such interchange and compensa- 
tion therefor. The latter are embodied in 
the. Code of Car Service Rules, known as 
the Car Service Per Diem Agreement. It 
it published, administered and supervised 
by the Association. 


Seatrain takes only one exception to these 
rules and insists before this court that it 
desires only to be integrated into the system 
so that it may have the same access to the 
national supply of freight cars as have the 
railroads. 


[No Delivery of Cars to Water Carriers] 


Only Car Service Rule 4,:which provides 
that railroad-owned freight cars shall not be 
delivered to water carriers without the con- 
sent of the car owners filed with the Car 
Service Division of the Association, offends 
Seatrain, for it asserts it is aimed at it to 
prevent its access to freight cars on the 
same level as railroads. Some railroads 
have filed such consents, but it is apparent 
that other railroads, including some of the 
defendants, have felt that in its capacity for 
the transportation of trains or freight cars 
on coast wise runs Seatrain looms as a sub- 
stantial competitor to rail carriers now and 
has future potentialities of being even a 
greater threat. These railroads see that 
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Seatrain’s water facilities permit the trans- 
portation of cars at cheaper costs than the 
railroads incur, enabling Seatrain to offer 
its services at rates more favorable to the 
shipper. than those of the railroads. They 
also assert that Seatrain should not be en- 
titled to uncontrolled access to freight cars 
on the same basis as rail carriers because it 
is not, indeed, a rail carrier. It owns no 
freight cars which could be the subject of 
interchange. 


Seatrain points out that there are railroad 
carriers which, too, do not own freight cars 
and that in any event it would be willing 
to purchase and maintain cars. 


[Boycott Alleged] 


Seatrain declares that the device of Car 
Service Rule 4 and its administration by the 
Association constitute the main mechanism 
whereby the railroads operate to thwart it 
of access to freight cars. It also alleges that 
incidental to it the primary defendants and 
others and the Association activate them- 
selves in a number of ways, which amount 
to a boycott of Seatrain as far as delivery 
to it and use by it of freight cars are con- 
cerned; these activities have been given 
added impetus anticipatory to and since the 
inauguration of its Port of New York to 
Savannah service in November of 1951. 
Some of these activities are manifest in the 
publication, coincidental as to time and ver- 
biage, of embargoes against the movement 
of freight in Seatrain service; publication of 
tariff provisions denying the existence of 
through routes with Seatrain; taking advan- 
tage of the technicality in the change by 
Seatrain of its Port of New York Terminal 
from Hoboken to Edgewater, when it re- 
sumed service in 1947, on the ground that 
consents whichehad been given subsequent 
to the 1945 decision of the Supreme Court in 
United States v. Pennsylvania R. Co., 323 
U. S; 612, were valid only as to Hoboken, 
named as the terminal in the Commission’s 
order, and are not binding as to Edgewater, 
the terminal substituted since the Commis- 
sion’s order; and a new and extended inter- 
pretation of Car Service Rule 4 by the 
Association prohibiting not merely delivery 
of cars to Seatrain but their use in any 
way in connection with Seatrain’s service. 
By this design and intimations to shippers 
that Seatrain could not effectively carry on 
its service, made by some of the defendants, 
shippers, according to Seatrain, were intimi- 
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dated from dealing with it. All of these 
activities Seatrain holds constitute a com- 
bined effort to restrict Seatrain from carry- 
ing on its business to its great damage and 
that of the public and its sole remedy there- 
for is under the provisions of the antitrust 
laws. Seatrain avers that the combination 
must be enjoined unless it is opened up so 
that the benefits of the collective action are 
made available to Seatrain as well as to the 
railroads. 


[Violations of Antitrust Laws Claimed] 


Absent the jurisdiction and power of the 
Interstate Commerce Commission to direct 
the railroads to give Seatrain access to 
freight cars except where through routes 
with Seatrain in interstate commerce are 
concerned, Seatrain argues that the com- 
bination is a simple breach of the antitrust 
laws for which it is entitled to relief by 
way of injunction and damages under such 
decisions of the United States Supreme 
Court as United States v. Terminal Railroad 
Association of St. Lous, 224 U.S. 383 (1912) ; 
Standard Oil Co. (Indiana) v. United States, 
283 U. S. 163 (1931); Georgia v. Pennsyl- 
vama RFR. Co. [1944-1945 Trane CASES 
7 57,344], 324 U. S. 439 (1945) and Associated 
Press v. United States [1944-1945 Trave 
Cases § 57,384], 326 U. S. 1 (1945). 


[Georgia Case Distinguished from 
Present Case] 


Seatrain leans heavily on the case of 
Georgia v. Pennsylvania R. Co., supra, which 
it claims precisely covers its allegations in 
this case. There the State of Georgia 
charged in its complaint in essence that the 
defendant railroads had entered into a con- 
spiracy in restraint of trade and commerce 
among the states to fix arbitrary and non- 
competitive rates and charges for transpor- 
tation of freight by railroad to and from 
Georgia so as to prefer the ports of other 
states over the ports of Georgia. It al- 
leged that the defendants utilized boards, 
committees, conferences, associations and 
other private rate-fixing agencies to fix the 
rates charged and no road could charge 
joint through rates without the approval of 
these private agencies and that private rate- 
fixing machinery not sanctioned by the Inter- 
state Commerce Act and prohibited by the 
antitrust laws had put effective control of 
rates to and from Georgia in the hands of 
the defendants; that the defendants who 
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have lines wholly or principally in the south 
are generally dominated and coerced by the 
defendants who have northern roads so that 
even when the southern defendants desired 
they could not publish joint through rates 
between Georgia and the north when the 
northern carriers refused to join in such 
rates, the result of such practices in purpose 
and effect giving manufacturers, sellers and 
other shippers in the north an advantage 
over manufacturers, shippers and others in 
Georgia. The rates so fixed were allegedly 
approximately 39% higher than the rates 
and charges for transportation of like com- 
modities for like distances between points in the 
north. It sued for damages and for in- 
junctive relief. 


The court held that the state was not en- 
titled to recover damages, but that the in- 
junctive relief sought by the state against 
the alleged rate-fixing combination and con- 
spiracy among the defendant carriers is not 
a matter over which the Interstate Com- 
merce Commission had jurisdiction and that 
the relief sought was not such as is available 
under § 16 of the Clayton Act only in a suit 
brought by the United States. The Supreme 
Court granted permission to file the complaint. 


The plaintiff herein insists that its situa- 
tion is on all-fours with that of the State of 
Georgia. It says that its complaint discloses 
that the defendants have arranged an ap- 
paratus by way of a private agency, namely, 
the Association of American Railroads, and 
the processes of filing consents by railroads 
for the use of their freight cars pursuant to 
Car Service Rule 4, which is entirely anal- 
ogous to the rate-fixing machinery set up 
in the Georgia case. 

The reasoning of the Supreme Court in 
the Georgia case was that the complaint 
stated a cause of action because it could be 
construed as charging a conspiracy among 
the defendants to use coercion in the fixing 
of rates and to discriminate against Georgia 
in the rates which were fixed; that damages 
must be presumed to flow from a conspiracy 
to manipulate rates within that zone of 
reasonableness (between maximia and min- 
ima) within which a carrier is ordinarily 
free to adjust its charges for itself within 
that zone and the Commission lacks power 
to grant relief even though the rates are 
raised to the maxima by the employment 
of unlawful conspiratorial tactics, The Court 
held that: 
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“The present bill does not seek to have 
the Court act in the place of the Commis- 
sion. It seeks to remove from the field 
of rate-making the influences of a com- 
bination which exceed the limits of the 
collaboration authorized for the fixing of 
joint through rates. It seeks to put an 
end to discriminatory and coercive prac- 
tices. The aim is to make it possible for 
individual carriers to perform their duty 
under the Act, so that whatever tariffs 
may be continued in effect or superseded 
by new ones may be tariffs which are free 
from the restrictive, discriminatory, and 
coercive influences of the combination. 
That is not to undercut or impair the 
primary jurisdiction of the Commission 
over rates. It is to free the rate-making 
function of the influences of a conspiracy 
over which the Commission has no au- 
thority but which if proven to exist can 
only hinder the Commission in the tasks 
with which it is confronted.” 324 U. S. 
at pp. 459-460. 


The court cautioned that it was dealing 
with the case only in a preliminary manner 
but assuming that the alleged combination 
could be shown to exist it held 


iad 


coercion can be enjoined. And 
so can a combination which has as its 
purpose an invidious discrimination against 
a region or locality. Dissolution of illegal 
combinations or a restriction of their con- 
duct to lawful channels is a conventional 
form of relief accorded in anti-trust suits. 
No more is envisaged here. If the al- 
leged combination is shown to exist, the 
decree which can be entered will be no 
idle or futile gesture. It will restore that 
degree of competition envisaged by Con- 
gress when it enacted the Interstate 
Commerce Act. It will eliminate from 
rate-making the collusive practices which 
the antitrust laws condemn and which are 
not sanctioned by the Interstate Com- 
merce Act. It will supply an effective 
remedy without which there can be only 
an endless effort to rectify the continuous 
injury inflicted by the unlawful combina- 
tion. And no adequate or effective remedy 
other than this suit is suggested which 
Georgia can employ to eliminate from rate- 
making the influences of the unlawful con- 
spiracy alleged to exist here.” 324 U. S. 
at p. 462. 


The ruling of the Supreme Court in the 
Georgia case can only govern this case if, 
here as there, the relief sought is not a 
matter subject to the jurisdiction of the 
Commission. 


Seatrain Lines, Inc. v. Pennsylvania Railroad Co. 


Seatrain has engaged in many contro- 
versies before the Interstate Commerce 
Commission and in the review of five of its 
decisions before the courts, Seatrain views 
as futile any further appeal to the Commis- 
sion since it has repeatedly determined that 
its jurisdiction to compel access to freight 
cars is limited to through routes between 
rail and water carriers established pursuant 
to its order or voluntarily. In Investigation 
of Seatrain Lines, Inc., 206 I. C. C. 328 
(1935), Seatrain asserts that it urged upon 
the Commission that the provisions of 
§§ 1 (4), 1 (10 to 17), 3 (4), 7 and 15 (3) 
of the Interstate Commerce Act [49 U.S. C. 
SSP (4) le (Oto LAs. (4) eS 7sandelorsiy 
conferred upon the Commission jurisdiction 
to require interchange with Seatrain inde- 
pendently of the through route provisions 
and that defendants in this case who ap- 
peared before the Commission in it and in 
other proceedings before the Commission 
and the courts insisted that the Commis- 
sion was without jurisdiction to require such 
interchange under those provisions, with 
which contention the Commission agreed, 
saying: 

“Tt is our view that we have jurisdiction 
to require the establishment of through 
routes between rail and water carriers, 
and, where such routes are established 
pursuant to our order or voluntarily, to 
require the interchange of cars between 
the rail and water carriers, and to require 
that equality of treatment provided by 
section 3 (3) between connecting carriers, 
whether rail or water, in the facilities for 
the interchange of traffic, including through 
routes and the interchange of cars. We 
find nothing in the act imposing any duty 
upon or giving us jurisdiction to require 
a rail carrier to permit delivery of its 
cars to a water carrier where through 
routes between such rail and water car- 
riers do not exist.” 206 I. C. C. at p. 343. 


Seatrain points out that the Commission 
specifically held that it was not empowered 
under Section 7 to require interchange with 
Seatrain except in the case of through routes 
as aforesaid, although it had in mind Car 
Service Rule 4. (See pp. 343-344 and 337- 
338.) And again in its decision in Seatrain 
Lines, Inc. v. Akron, Canton & Youngstown 
Railway Co., et al., 226 I. C. C. 7, the Com- 
mission expressly stated: 

“We have found that we are without 
jurisdiction to require a rail carrier, in 
the absence of through routes, to deliver 
its cars to a water carrier. While it is the 
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duty of a rail carrier to furnish cars upon 
reasonable request therefor, we may not, 
in the absence of through routes, require 
it to furnish cars that are to be delivered 
to a water carrier contrary to the express 
directions of the owners of the cars . . .” 
A Sales (Ci Coens joys G0), 


Seatrain further shows that in 1941 in the 
case of Hoboken Manufacturers Railway Co. 
v. Abilene & Southern Railway Co., et al., 
248 I. C. C. 109, the defendants in this case 
who appeared there reiterated their conten- 
tion that the Commission was without any 
power to require them to permit use of their 
cars by Seatrain and the Commission main- 
tained its position that it had such power 
but only where through routes had been 
established between rail and water carriers 
to require the interchange of cars between 
them. (p. 110). This decision of the Inter- 
state Commerce Commission was reviewed 
by a 3-judge court of this district, which is 
reported in Pennsylvania R. Co. v. United 
States, 55 F. Supp. 473 (1943), which was 
in turn appealed to the United States Su- 
preme Court, and its decision is found in 
United States v. Pennsylvania R. Co., 323 
U.S. 612. (1945). Seatrain interprets the 
decision of the United States. Supreme 
Court as not affecting the holding of the 
Interstate Commerce Commission. that. it 
had jurisdiction to require a railroad -to 
permit interchange of its cars with Seatrain 
only where such cars were used over an 
interstate through route between such rail- 
roads and Seatrain. 


The Court referred to the division of the 
1940 Transportation Act into three parts, 
the first relating to railroads, the second to 
motor vehicles and the third to water car- 
tiers, and noted that: 


“The interrelationship of the three parts 
of the Act was made manifest by its 
declaration of a ‘national transportation 
policy of the Congress to provide for fair 
and impartial regulation of all modes of 
transportation subject to the provisions 
of this Act, so administered as to recog- 
nize and preserve the inherent advantages 
of each.’ The declared objective was that 
of ‘developing, coordinating and preserv- 
ing a national transportation system by 
water, highway, and rail adequate 
to meet the needs of the commerce of the 
United States . . . Congress further 
admonished that ‘all of the provisions of 
this Act shall be administered and en- 
forced with a view to carrying out the 
above declaration of policy.” (pp. 616-617.) 


{ 67,355 


Court Decisions 
Seatrain Lines, Inc. v. Pennsylvania Railroad Co. 


Number 254—82 
11-20-52 


The policy is then applied by the Court 


to the specifics of Seatrain’s problem of 
interchange in the following language: 


“This policy cannot be carried out as 
to Seatrain’s. interstate carriage unless 
railroads interchange their cars with it. 
The particular type of service introduced 
by Seatrain, and found by the Commis- 
sion to be qualitatively superior, cannot be 
rendered without the privilege of carry- 
ing the very railroad cars which carry 
freight to its ports. The ‘inherent ad- 
vantage of this service’ would be lost to 
the public without railroad car inter- 
change. 

“Furthermore, the Act calls for ‘fair 
and impartial regulation.’ The railroad 
Association’s rule however is constructed 
on the premise that the railroads can at 
their discretion determine which water 
carrier may, and which may not transport 
their cars. Seatrain alone, of all the 
water carriers, according to the Commis- 
sion’s findings, has been refused car inter- 
change. This means that the Association’s 
rule, if valid, enables the railroads to de- 
cline to deal with Seatrain as it does with 
other carriers. As early as 1914, the Com- 
mission had declared that the Interstate 
Commerce Act, as then in effect, pro- 
hibited railroad practices which lent 
themselves to such purpose. The Com- 
mission said at that time: 


““Tf the rail carriers are permitted to 
choose the particular boat lines with 
which they will establish through routes 
and joint rates, they will be able to dic- 
tate who shall operate on the water and 
who shall, not, for a boat line which. is 
accorded a monopoly of the through rail- 
and-water traffic will soon be able to drive 
its competitors out of business.’ Pacific 


. Navigation Co. v. Southern Pacific Co., 31 


I. C. C. 472, 479. 


“We cannot agree with the contention 
that the Commission has less power now 
to protect water carriers than it had in 
1914. The 1940 Act was intended, to- 
gether with the old law, to provide a 
completely integrated interstate regula- 
tory system over the motor, railroad, 
and water carriers.: In the light of its 
declared policy, and because of its pro- 
visions hereafter noted, we think railroads 
are under a duty to provide interchange 
of cars with water carriers to the end 
that interstate commerce may move with- 
out interruption or delay. Cf. Flour City 
S. S. Co. v. Lehigh Valley R. Co., 24 
I, C. C. 179, 184.” (pp. 617-619.) 


The Court then cited sections 1 (4), 3 (4) 


and 15(3) of Part I of the Interstate Com- 
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merce Act as sufficient authorization for the 


Commission’s order in that case and con- 
cluded: 


“It was from its power to require 
through routes that the Commission origi- 
nally derived its power to require inter- 
change of railroad cars among connect- 
ing railroads. Since a rail-water through 
route with Seatrain cannot function with- 
out an interchange of cars, the unques- 
tioned power of the Commission to require 
establishment of such routes would be 
wholly fruitless, without the correlative 
power to abrogate the Association’s rule 
which prohibits the interchange.” (p. 619). 


In the spirit of this interpretation of the 
national transportation policy it appears that 
the Interstate Commerce Commission has 
the jurisdiction and the power to direct such 
conditions of interchange that will integrate 
Seatrain into the national transportation 
system as envisaged by the National Trans- 
portation Act of 1940 to the maximum use 
of its service and facilities subject, of course, 
to the standard of public necessity and 
convenience. It may determine and direct 
through routes with Seatrain as it, indeed, 
had done heretofore and if in the proper 
development of those through routes inter- 
change of and access to cars, even though 
not owned by railroads participating in such 
through routes are required, it may make 
appropriate directions. To this end if the 
suspension of Car Service Rule 4 of the 
Association is required, the Commission 
must have the power to do so. 


Obviously the many considerations that 
enter into the task of determining the char- 
acter of such interchange are not for the 
courts, but for the expert judgment of the 
Interstate Commerce Commission. 


Therefore I find a definite distinction 
between this case and Georgia v. Pennsyl- 
vama R. Co., supra. In that case there is 
the naked combination to force the fixing 
of rates within a “zone of reasonableness” 
the existence of which combination the 
Supreme Court held was within the juris- 
diction of a court to determine under the 
antitrust laws. In this case the inquiry con- 
cerns itself with agreements and arrange- 
ments recognized as valid by, or subject to 
change at the direction of, the Commission. 
The suggestion of Seatrain that the compli- 
cated net work of them should be enjoined 
pending its admission to their benefits is 
not impressive for that would not benefit 
Seatrain and would prove chaotic to the 
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industry that is the nation’s very circula- 
tory system. Rather, it must be determined 
whether or not they should be pried open 
to admit Seatrain and under what con- 
ditions. Surely this is for the Interstate 
Commerce Commission to probe with all 
its sharp instruments of experience and 
expert resource. Keogh v. Chicago & N. W. 
IGN (Clos, ACO) IOS Seo US: (GIZA S Me, SS, Iw 
gation Co. v. Cunard S. S. Co., 284 U. S. 474 
(1932); Central Transfer Co. v. Terminal R. 
R, Ass'n, 288 U. S. 469 (1933) and Terminal 
Warehouse v. Pennsylvania R. Co., 297 U. S. 
500 (1936). 


[No Application to I. C. C. Since 
Supreme Court Decision] 


It is true that the Interstafe Commerce 
Commission has announced a _ limitation 
upon its power to direct the interchange 
and use of railroad cars to Seatrain, as in 
Investigation of Seatrain Lines, Inc., 206 
I. C. C. 328, and that it has also made 
definitive rulings governing conditions un- 
der which the cars were to be used, Ho- 
boken Manufacturers Railroad Company vw. 
Abilene & S. Railway Company, 248 1. C. C. 
109. It is likewise true that Seatrain has 
made no application to the Commission for 
a more general use of cars since the de- 
cision of the United States Supreme Court 
in United States v. Pennsylvania R. Co., supra, 
in 1945. The pronouncements of the Com- 
mission heretofore made are not so final but 
that in the light of the latter decision it 
could reexamine them under its continuing 
jurisdiction over its orders pursuant to the 
provisions of sections 16 (6) and 17 (6), 49 
USE Ges 16n(6)eandeSsl7— (6): 


[No Better Case Under Clayton Act] 


Seatrain rests in no better case in its appli- 
cation of § 16 of the Clayton Act, 15 U.S.C. 
§ 26, to its prayer for injunctive relief against 
the defendants. True, injunctive relief un- 
der the Clayton Act is not denied to private 
persons and confined only to the United 
States. But the Act specifically provides 
that 


“ce 


. nothing contained in sections 12, 13, 
14-21, 22-27 of this title shall be construed 
to entitle any person, firm, corporation, 
or association, except the United States, 
to bring suit in equity for injunctive reliet 
against any common carrier subject to the 
provisions of chapters 1 and 8 of Title 
49, in respect of any matter subject to 
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the regulation, supervision, or other juris- 
diction of the Interstate Commerce Com- 
mission.” 


Seatrain contends that as in the decision 
of the Supreme Court in the case of Georgia 
v, Pennsylvania R. Co., supra, it is seeking 
only injunctive relief against the combi- 
nation of which it complains and that this 
is not “in respect of any matter subject to 
the regulations, jurisdiction or other super- 
vision of the Interstate Commerce Com- 
mission.” Surely Seatrain cannot maintain 
that it merely seeks to remove a combi- 
nation and conspiracy designed to influence 
each railroad to deny access to its cars to 
Seatrain without more and that its attack 
upon Car Service Rule 4 is only to the 
extent that if has been used as a means of 
such a combination or conspiracy, Seatrain’s 
position must be that no railroad has the 
right to deny to it such access if it permits 
the use of its cars by railroads. J cannot 
agree that any distinction arises between 
the obstacle Seatrain faces in the proviso 
of Section 16 of the Clayton Act and the 
barrier with which it is confronted by the 
doctrine of primary jurisdiction. Under the 
considerations heretofore expressed not only 
has the Interstate Commerce Commission 
jurisdiction to grant it relief from its alleged 
complaints but that relief cannot be afforded 
except as the Commission finds that it is 
justified and if so under what terms and 
conditions it is to be regulated and ad- 
ministered. 

When the Supreme Court in Georgia v. 
Pennsylvania R. Co., supra, distinguished that 
case from the case of Central Transfer Co. 
v. Terminal Ry, Association, 288 U. S. 469 
(1933) it did not aid Seatrain over the 
hurdle of the proviso in Section 16 of the 
Clayton Act for Seatrain is not in the po- 
sition of the State of Georgia. The Court 
in the Georgia case also adhered to its de- 
cision in Terminal Warehouse v. Pennsylvania 
R. Co., 297 U. S. 500, when it said: 


“Tf a sufferer from the discriminatory 
acts of carriers by rail or by water may 
sue for an injunction under the Clayton 
Act without resort in the first instance 
to the regulatory commission, the unity 
of the system of regulation breaks down 
beyond repair.” (p. 513) 


Unlike Georgia, Seatrain is not faced with 
only an agreement or combination outside 


the jurisdiction of the Commission. In Sea- 
train’s case the agreements which it claims 
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offend it do so in only one way, that is, 
excluding it from their scope. The right to 
be included in those arrangements and the 
conditions surrounding such inclusion is a 
subject within “the regulation, jurisdiction 
or other supervision of the Commission.” 


Nor is the decision of this court in the 
case of Slick Airways, Inc. v. American Air- 
lines, Inc., et al., C 317-50 (opinion on re- 
hearing, filed August 18, 1952) inconsistent 
with the position assumed in this case. 
There the regulatory statute was the Civil 
Aeronautics Act under which the Civil 
Aeronautics Board was without power to 
provide remedial relief for past injuries 
resulting to a victim of a conspiracy. In 
that case the conspiratorial acts and the 
combination which were akin to those de- 
scribed in Georgia v. Pennsylvania KR. Co., 
supra, were held to be within the juris- 
diction of the court. 


The subsidiary charges made by Seatrain 
as to unfair competitive practices upon the 
part of the defendants are incidental to the 
main allegations of the complaint that the 
defendants have conspired to deny to Sea- 
train interchange and use of freight cars 
owned by railroads. They must follow the 
major charge as being within the juris- 
diction of the Commission. 

Neither can this court maintain juris- 
diction over the suit in so far as it claims 
treble damages from the primary defendants 
under the holding herein that the complaint 
charges acts cognizable under the primary 
jurisdiction of the Commission which are 
remediable under its reparation power. 
Keogh v. Chicago & N. W. Ry., 260 U. S. 156 
(1922); Terminal Warehouse Co. v. Pennsyl- 
vania R. Co., 297 U. S. 500 (1936); Georgia 
v. Pennsylvania R. Co. [1944-1945 Trape 
CASES § 57,344], 324 U. S. 439 (1945). 


The heart of the controversy raised here 
revolves around the question of whether 
Seatrain shall have access to the freight cars 
of the railroads. A number of side issues 
have been introduced into the argument 
which are moot questions and help but little 
toward a solution of the problem. * * * 


[Complaint Filed by Railroad] 


It is indeed regrettable that Seatrain 
should have been exposed to such time con- 
suming procedures in airing its problems 
administratively and in the courts. Con- 
cededly, they involve intricate and delicate 
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mechanisms functioning in a highly compli- 
cated area of industry and commerce. 
Perhaps the circumstances attendant upon 
the innovation of transportation of loaded 
freight cars in the manner of the Seatrain 
system and the interruption of the war 
years permitted no greater progress to the 
solution of the problems involved. 


However, it would now appear that 
although some of the defendant railroads 
have for many years resisted the efforts of 
Seatrain to gain access to freight cars and 
have gainsaid the power of the Interstate 
Commerce Commission to direct it, certain 
of them including the primary defendants in 
this case, and others, filed a complaint with 
the Commission, on March 26, 1952, entitled 
The Alabama Great Southern Railroad Com- 
pany, et al. v. Seatrain Lines, Inc., et al., 
Docket No. 31014. In it they state that 
they seek 


“ 


a complete and authoritative de- 
termination of all of the problems involv- 
ing Seatrain’s relationship to the national 
transportation system, which would estab- 
lish under the Commission’s supervision 
a stable and proper relationship. 


“The complainant railroads have ac- 
cordingly concluded that the time has 
come when there ought to be a definitive 
and over-all solution of these many inter- 
related problems. It is insufficient, for a 
long-term solution, merely to establish that 
the court has neither jurisdiction nor 
authority to contrive this solution, nor 
should the railroads continue to await 
the piecemeal solution of the problems by 
this Commission in isolated controversies. 
Indeed, it is in the public interest that 
there be a comprehensive examination 
or reexamination of all the difficult issues 
between Seatrain and the railroads. It is 
in the interest of all that these problems 
receive authoritative over-all solution. 
Both Seatrain and the railroads have an 
obligation, to the public and to this 
Commission, to obtain resolution of these 
many issues and thus terminate what 
would otherwise be an unending contro- 
versy. In recognition of that responsi- 
bility, the complainant railroads file this 
comprehensive complaint.” 


All of the railroads which have or might 
have through routes with Seatrain, or which 
might own cars that might be interchanged 
with Seatrain, are made formal defendants 
in this proceeding. There would appear to 
be no reason why the allegations of Sea- 
train, as set forth in the complaint in this 
suit, may not be projected before the Com- 
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mission in the course of its hearing and 
investigation of the above petition pending 
before it. 


Naturally Seatrain is suspicious of this 
move upon the part of the railroads and 
objects that many of the matters proposed 
by the petition have already been litigated 
before the Commission and that the petition 
has been filed in the hope of gaining fur- 
ther delay. It is a fact that heretofore 
fragmentary actions have been instituted 
before the Commission but with the inter- 
jection by Seatrain of the issues raised in 
this suit the proposed action should afford 
a complete review of them and the pre- 
scription of such terms and practices as 
may be determined to be just to Seatrain, 
the railroads and the public. 


[No Utility in Staying the Proceedings| 


In this view there appears to be no utility 
in holding the complaint in court and 
staying proceedings thereon as in General 
American Tank Corp. v. El Dorado Terminal 
Co., 308 U. S. 422 (1940); S. S. W., Inc. v. 
Air Transport Assn of America, D. C. Cir. 
[1950-1951 Trape Cases § 62,885], 191 F. 
2d 658, and Apgar Travel Agency, Inc. v. 
International Air Transport Assn, et al. 
{1952 Trane Cases { 67,346], S. D. N. Y., 
Oct. 2, 1952, Civ. No. 69-363. Rather the 
course here is dictated by Far Eastern Con- 
ference v. United States [1952 TrapE CAsEs 
q 67,241], 342 U. S. 570, 576-577 (1952) 
where the Court said: 


“Waving concluded that initial submis- 
sion to the Federal Maritime Board is 
required, we may either order the case 
retained on the District Court docket 
pending the Board’s action, General Ameri- 
can Tank Car Corp. v. El Dorado Terminal 
Co., 308 U. S. 422, 432-433; El Dorado Oil 
Works v. United States, 328 U. S. 12, 17; 
see United States v. Interstate Commerce 
Commission, supra, at 465, n. 12, or order 
dismissal of the proceeding brought in the 
District Court. As distinguished from the 
situation presented by the first El Dorado 
case, supra, which was a contract action 
raising only incidentally a question proper 
for initial administrative decision, the 
present case involves questions within the 
general scope of the Maritime Board’s 
jurisdiction. Shipping Act of 1916, §§ 14, 
T5se39. Stateconl/ son oONL Oe msSisia, 
814. An order of the Board will be sub- 
ject to review by a United States Court 
of Appeals, with opportunity for further 
review in this Court on writ of certiorari. 
Pub. L. No. 901, 81st Cong., 2d Sess., 
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§§ 2, 10, 64 Stat. 1129, 1132. If the Board’s 
order is favorable to the United States, 
it can be enforced by process of the 
District Court on the Attorney General’s 
application. 39 Stat. 728, 737, 46 U. S. C. 
§ 828. We believe that no purpose will be 
served here to hold the present action in 
abeyance in the District Court while the 
proceeding before the Board and subse- 
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Government’s complaint should now be 
dismissed, as was the complaint in United 
States Navigation Co. v. Cunard Steamship 
Co., supra.” 


[Complaint Dismissed] 


Therefore plaintiff's motion for a prelimi- 
nary injunction is denied and defendants’ 
motions to dismiss the complaint are granted. 


quent judicial review or enforcement of 
its order are being pursued. A similar 
suit is easily initiated later, if appropriate. 
Business-like procedure counsels that the 


An order in conformity herewith should 
be settled. 


[] 67,356] National Toilet Co. v. Federal Trade Commission. 


In the United States Court of Appeals for the Seventh Circuit. 
October 20, 1952. 


On petition for review of an order of the Federal Trade Commission. 


No, 10411. Filed 


Federal Trade Commission Act 


Petition To Review and Set Aside Order Dismissed—Misrepresentation of Bleach 
Cream.—Pursuant to stipulation of counsel for the parties, a petition to review and set 
aside an order prohibiting false advertising as to the beneficial properties of a bleach and 
freckle cream has been dismissed without costs to either party. 


See the Federal Trade Commission Act annotations, Vol. 2, J 6125.524, 6620.803. 
Petition to review and set aside a cease and desist order in FTC Dkt. 5342 dismissed. 
For petitioner: James F. Hoge, New York 17, New York. 

For respondent: W. T. Kelley, Washington, D. C. 

Before J, EArt Major, Chief Judge. 


[Petition for Review Dismissed] 


Major, J. [Jn full text]: Pursuant to 
stipulation of counsel for the parties, it is 
ordered by the Court that the petition filed 


May 7, 1951, to review and set aside the 
order to cease and desist be, and the same 
is hereby, dismissed without costs to either 
party. 


[| 67,357] Alex Theatre Corporation, et al. v. Balaban & Katz Corporation, et al. 
K & C Theatres, Inc., et al. v. Balaban & Katz Corporation, et al. 


In the United States District Court for the Northern District of Illinois, Eastern 
Division. No. 51 C 600 and No. 51 C 1041. Dated October 20, 1952. 


Clayton Antitrust Act and Sherman Antitrust Act 


Practice and Procedure—Private Suits—Tolling of Statute of Limitations—Effect of 
Equity Decree Retaining Jurisdiction—Private antitrust actions are barred by a two-year 
statute of limitations, although the plaintiffs contended that the running of the statute of 
limitations was tolled under Section 5 of the Clayton Antitrust Act, since antitrust suits 
instituted by the United States are pending against the defendants because consent decrees 
entered in such suits provide that the court retain jurisdiction for the purpose of enabling 
any of the parties to the decree to apply to the court at any time for such orders or 
directions as may be necessary or appropriate for the construction, modification or carry- 
ing out of the decree. In the absence of the provisions retaining jurisdiction, the principle 
therein expressed would apply. The entry of the consent decrees constituted a termination 
of the proceedings, and the toll of the statute of limitations was removed on the dates that 
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the consent decrees were: entered. Defendahts’ motions for summary judgment are 
granted. : 


See the Sherman Act annotations, Vol. 1, $1510.60, 1640.435; Clayton Act annotations, 
Vol. 1, ¥ 2024.10, 2025.12. | 


2 Practice and Procedure—Private Suits—Scope of Interrogatories—Limitations as to 
Time and Area.—lInterrogatories directed to defendants in a private antitrust suit are 
limited to events occurring in the period during which the complaint alleges the con- 
spiracy resulted in injury to the plaintiffs, and the extent of such interrogatories are con- 


fined to a reasonable competitive area wherein the plaintiff’s theatre is located. 
See the Sherman Act annotations, Vol. 1, J 1640.572. 
For the plaintiffs: John F. Sullivan, Chicago, Ill. 
For the defendants: Mayer, Meyer, Austrian and Platt, and Johnston, Thompson, 


Raymond and Mayer, Chicago, IIl. 


Memorandum 


[Defendants’ Motion for 
Summary Judgment] 


LaBuy, District Judge [In full text except 
for omissions indicated by asterisks]: The 
motions for summary judgment on behalf 
of Paramount Pictures, Inc., Paramount 
Film Distributing Corporation, RKO Radio 
Pictures, Inc., Publix Great States Theatre, 
Inc., and Balaban & Katz, should be deter- 
mined before a ruling on the defendants’ 
objections to certain of 729 interrogatories 
propounded by the plaintiffs, 


[Entry of Consent Decrees Terminated 
the Proceedings | 


The issue presented by these motions for 
summary judgment is whether the opera- 
tive limitations statute of the state of Illi- 
nois bars the claim of the plaintiffs against 
these movants pursuant to the interpreta- 
tion of the Court of Appeals for this Circuit 
in Hoskins Coal & Dock Corp. ev. Truax 
Traer Coal Co. [1950-1951 TRrapE Cases 
J 62,925], (1951) 191 F. (2d) 912. It was 
held that an action for treble damages as 
authorized by the antitrust statutes must be 
commenced within two years after the cause 
of action accrues. The complaint on behalf 
of Alex Theatre was filed April 10, 1951 and 
that of K & C Theatres, Ina on June 29, 
1951, and alleges damages in consequence 
of a conspiracy between the defendants 
from July 20, 1938 to February 4, 1948. An 
amendment to these complaints was filed 
September 12, 1952 wherein the respective 
plaintiffs allege the following: 

“On July 20, 1938 the United States of 


America filed in the. United States Dis- 
trict Court for the Southern District of 
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New York a petition under the anti-trust 
laws of the United States in the suit en- 
titled United States of America v. Para- 
mount Pictures, Inc., et al., (Civil Action 
No. 87-273) in which suit the defendant 
distributors and Warner Bros. Theatres, 
Inc. and Warner Bros. Circuit Manage- 
ment Corporation were named as defend- 
ants. On November 14, 1940, leave of 
Court having first’ been obtained, the’ 
United States of America amended and: 
supplemented the aforesaid petition by 
substituting therefor an Amended and 
Supplemental Complaint. Said suit has 
been pending ever since July 20, 1938, and 
this action is based on matters com- 
plained of by the United States of America 
in said suit. On December 31, 1946, the 
United States District Court for the 
Southern District of New York issued its 
Findings of Fact and Conclusions of Law, 
and entered a Decree in said proceedings, 
which Findings and Conclusions, as modi- 
fied on February 3, 1947, are reported at 
70 Fed. Supp. 53 to 72, inclusiye. The, 
Decree of December 31, 1946 was amended 
on February 11, 1947. On May 3, 1948 
the United States Supreme Court af- 
firmed in part the Findings and the De- 
cree of the United States District Court 
for the Southern District of New York, 
and on June 25, 1948, the District Court 
re-entered its Decree, as modified by the: 
mandate of the United States Supreme 
Court. On November 8, 1948 the United 
States District Court for the Southern 
District of New York entered a Consent’ 
Decree as to the defendant RKO. On 
March 3, 1949 the United States District 
Court for the Southern District of New 
York entered a Consent Decree as to the 
defendant Paramount.. On February 8, 
1950, the aforesaid District Court entered 
its Final Decrees as to all of the other 
distributor defendants after holding fur- 
ther hearings pursuant to the remand 
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from the Supreme Court of the aforesaid 
cause entitled United States v. Paramount, 
and on June 5, 1950, the United States 
Supreme Court refused to review the said 
decrees entered by the District Court on 
February 8, 1950 and said Decrees as now 
final. Said Final Decrees were supple- 
mented by Consent Decrees entered Jan- 
uary 4, 1951 as to the Warner defendants; 
June 7, 1951 as to the Twentieth Century- 
Fox defendants; and February 7, 1952 as 
to the Loew’s defendants. 

tS the aforesaid Decrees and Consent 
Decrees of the United States District 
Court for the Southern District of New 
York and the Findings of Fact and Con- 
clusions of Law on which they are based, 
are prima facie evidence as to the allega- 
tions ... of this complaint ... and the 
said Decrees and Consent Decrees and 
Findings and Conclusions are by this 
reference incorporated in and made a part 
of ... this complaint.” 


It is urged by the movants RKO and Para- 
mount that the toll of the statute as pro- 
vided by Section 5 of the Clayton Act, 15 
U. S. C. A. Section 16, was terminated by 
the Consent Decrees of November 8, 1948 
and March 3, 1949. This statutory provi- 
sion is as follows: 


“ec 


Whenever any suit . is instituted 
by the United States to prevent, restrain 
or punish violations of the anti-trust laws, 
the running of the statute of limitations 
in respect of each and every private right 
of action arising under said laws and 
based in whole or in part on any matter 
complained of in said suit or proceeding 
shall be suspended during the pendency 
thereof.” 


In the decrees entered, the court retained 
jurisdiction “for the purpose of enabling 
any of the parties to the consent decree to 
apply to the Court at any time for such 
orders or direction as may be necessary or 
appropriate for the construction, modifica- 
tion or carrying out of the same” etc. This 
is in accord with the inherent jurisdiction 
of the court and would apply in the absence 
of such terminology. It is the opinion of 
the court that the entry of the consent de- 
crees constituted a termination of the pro- 
ceedings and that the toll of the statute of 
limitations was removed on the dates of 
said decrees. For this reason, the motions 
for summary judgment on behalf of Para- 
mount and RKO are sustained. 

With respect to Balaban & Katz and 
Publix Great States Theatres, it appears 
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from the briefs of counsel filed herein that 
a decree was entered in actions filed against 
them on April 6, 1932. The entry of such 
decree is not denied by plaintiff, but plain- 
tiffs contend for the same reasons as pre- 
sented in the other motions, that the 
government case continued to pend beyond 
the date thereof. The arguments underlying 
these motions are the same, and the court 
arrives at the same conclusion as made with 
respect to the other movants. The motion 
for summary judgment on behalf of Bala- 
ban & Katz and Publix Great States The- 
atres is therefore sustained. 


[Objections to Interrogatories] 


As to the remaining defendants in 51 C 
600, that is, Warner Bros. Pictures Dis- 
tributing Corporation, Loew’s, Inc., Twentieth 
Century Fox Film Corporation, Columbia 
Pictures Corporation, Universal Film Ex- 
change, Inc., and United Artist’s Corpora- 
tion, the main grounds of objection to the 
interrogatories filed are, 


(a) that they are “logically irrelevant 
because they have no apparent connection 
with the issues raised in plaintiffs’ com- 
plaint”’, 

(b) directed to events existing prior to 
July 20, 1938, the date of establishment of 
plaintiff theatre; 


(c) are directed to events which occurred 
so far from the scene of plaintiff’s business 
that they could not have had any effect 
upon such business; 


(d) of such nature as to compel defend- 
ants at great expense and effort to analyze 
and compile facts for the preparation of the 
plaintiff's *case; 


(e) directed to information which is 
available to plaintiff and is not in the de- 
fendants’ possession; and 


({) requests for opinions and conclusions 
of law and are hypothetical questions. 


[Interrogatories Limited as to Time 
and Competitive Area] 


In ruling on these objections with respect 
to the specific interrogatories involved, the 
court has taken into consideration the alle- 
gations of the amendment to the complaint 
which asserts the findings in the govern- 
ment suit are to be taken as prima facie 
evidence of a violation of the antitrust laws. 
With few exceptions, therefore, the court 
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has limited the interrogatories to events a reasonable competitive area wherein the 
occurring only from July 1938 to February  plaintiff’s theater is located. 

4, 1948, the period during which the com- Ok Ok 

plaint alleges the conspiracy resulted in Counsel are requested to present an ap- 


injury to them. Further, the court is also propriate order in accord with the above 
of the opinion that the extent of certain  julings 
gs. 


of the interrogatories should be confined to 


[f] 67,358] In re Investigation of World Arrangements with Relation to the Pro- 
duction, Transportation, Refining and Distribution of Petroleum in Possible Violation 
of Title 15, U. S. Code, Sections 1-23. 


In the United States District Court for the District of Columbia. Misc. No, 19-52. 
Dated November 10, 1952. 


Sherman Antitrust Act 


Grand Jury Proceedings—Investigation of Possible Antitrust Violations—Subpoenas 
Duces Tecum—Motions to Quash or Modify—United States Constitution.—In the opinion 
of the court, Rule 17 (c) of the Federal Rules of Criminal Procedure, as a basis for 
quashing or modifying subpoenas duces tecum served in a grand jury investigation, is 
applicable after an information or indictment has been returned, and is not applicable 
prior to the indictment. However, the Fourth Amendment to the United States Con- 
stitution permits a parallel and equally capable attack on subpoenas duces tecum, whether 
served before or after an indictment. 


See the Sherman Act annotations, Vol. 1, J 1630.151. 


Grand Jury Proceedings—Investigation of Possible Antitrust Violations—Subpoenas 
Duces Tecum—Reasonableness—Relevancy—Description of Documents.—Subpoenas 
duces tecum, served in a grand jury investigation of alleged world arrangements in the 
production, transportation, refining, and distribution of petroleum, are held reasonable 
in view of the fact that the Government has noticeably reduced the scope of the sub- 
poenas and in view of the fact that the court has limited the period of time to be covered 
by the subpoenas. “A grand jury investigation should be sufficiently broad to allow a 
full investigation.” 


The relevancy of documents, in a grand jury proceeding, is tested solely by the 
purpose of the grand jury in its investigation. 


It is not necessary to designate each particular document which is desired, but 
documents must be described with reasonable detail in order to enable the production 
of such documents. Also, the nature of the investigation should be considered. 


See the Sherman Act annotations, Vol. 1, J 1630.151. 


Grand Jury Proceedings—Investigation of Possible Antitrust Violations—Subpoenas 
Duces Tecum—Documents Belonging to Subsidiaries—Privileged Matters—Documents 
in Foreign Countries.—Subpoenas duces tecum, served in a grand jury investigation of alleged 
world arrangements in the production, transportation, refining, and distribution of petro- 
leum, requiring corporations to produce documents belonging to subsidiaries and affiliates 
of them will not be quashed or modified where (1) the subpoenaed corporation has the 
power, either directly or indirectly, through another corporation or series of corporations, 
to elect a majority of the directors of the subsidiary, and where (2) any of the subpoenaed 
corporations jointly have the control described. In such cases, the corporations have 
sufficient control to produce the documents requested. 


The claim that subpoenas call for matters which are privileged, in that they relate 
to confidential information between subpoenaed corporations and a foreign sovereign, 
must be made by one entitled to assert it. Therefore, the privilege must be asserted 
by the foreign sovereign, and it cannot be claimed by a party for his own benefit, par- 
ticularly so when the party is not a national of the sovereign involved. 
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Motions to quash subpoenas duces tecum, in so far as they require the production. of 
documents within the territorial jurisdiction of foreign governments, are not ruled upor 
pending the subpoenaed corporations showing (1) that they have endeavored to gain. thé 
consent of foreign governments to remove the required documents and have been refused; 
permission; (2) what, if. any, interest the foreign government has in the subpoenaed: 
corporation or in the investigation; and (3) proof of the foreign law (relating to penalties 
they may suffer if they comply with the subpoenas) by the opinion of experts. , 


See the Sherman Act annotations, Vol. 1, J 1630.151. 


Grand Jury Proceedings—Investigation of Possible Antitrust Violations—Subpoenas 
Duces Tecum—Documents Not Affecting the United States—The argument that sub- 
poenas duces tecum, served in.a grand jury investigation of alleged world arrangements 
in the production, transportation, refining, and distribution of petroleum, require the 
production of documents having to do with activities which do not affect the interstate 
or foreign commerce of the United States is in the nature of a defense to an indictment, 
and as such, it is premature. es 


See the Sherman Act annotations, Vol. 1, J 1630.151. 


For the movants: Cahill, Gordon, Zachry and Reindel (James E. Greeley), Wash- 
ington, D. C., for Standard Oil Co. of California; Cleary, Gottlieb, Friendly and Hamilton 
(Fowler Hamilton and Robert C. Barnard), Washington, D. C., for Standard-Vacuum 
Oil Co.; Cox, Langford, Stoddard and Cutler (Leo T. Kissam and Albert E. Van Dusen), 
Washington, D. C., for California Texas Oil Co., Ltd.; Covington and Burling (Hugh 
B. Cox), Washington, D. C., for Standard Oil Co. of New Jersey; Lumbard and Irvine 
(Donovan, Leisure, Newton), Washington, D. C., for Socony-Vacuum Oil Co., Inc.; 
Vinson, Elkins and Weems (John Noble, Washington, D. C., and George W. Ray, Jr., 
New York, N. Y.), for Arabian American Oil Co.; Webster, Sheffield and Chrystie 
(Bethuel M. Webster), New York, N. Y., and Spencer and Louisell, Washington, D. C., 
for Anglo-Iranian Oil Co., Ltd.; Oscar John Dorwin, New York, N. Y., S. A. L. Morgan, 
Houston, Texas, and Whiteford, Hard, Carmody and Wilson (John J. Wilson), Wash- 
ington, D. C., for The Texas Co.; and Carl E. Newton and Gerard A. Gesell, Washington, 
D. C., for Near East Development Corp. 


For the United States: George H. Schueller and Leonard J. Emmerglick, Department 
of Justice, Washington, D. C. 


For prior opinions of the U. S. District Court, District of Columbia, and of the 
Court of Appeals, District of Columbia, see 1952 TRapr CaSEs J 67,350, 67,351. 


lbebern Onl (Co, eval; 
Development Corporation. 


Memorandum Opinion and Order and Near East 


[Motions to Quash or Modify Subpoenas 


Duces Tecum| 


Kirkianp, District Judge [Jn full text ex- 
cept for partial omission of order indicated 
by asterisks]: A special grand jury has 
been convened in the District of Columbia 
to investigate possible violations of Title 15, 
U. S. C. A., Sections 1-23 (Federal Anti- 
trust Laws). Voluminous subpoenas duces 
tecum have been served on various oil 
companies. The following named companies 
have filed motions to quash or modify the 
subpoenas: Standard Oil Company of New 
Jersey, Socony-Vacuum Oil Company, Stand- 
ard Oil Company of California, Standard- 
Vacuum Oil Company, Arabian American 
Oil. Company, California Texas Oil Com- 
pany, Ltd., The Texas Company, Anglo- 


{ 67,358 


[Prior Proceedings | 


Previously, by means of a separate mo- 
tion, the companies sought the discharge 
of the grand jury because of the presence 
of a majority of the members who were 
employed by the United States Government 
and/or the transfer of the proceedings to 
another federal jurisdiction on a change of 
venue and under the provisions of Article 3, 
of the Constitution of the United States. 
This court, by a memorandum opinion 
dated October 8, 1952, denied the motion; 
the United States Court of Appeals for the 
District of Columbia affirmed this ruling 
on October 21, 1952. There is presently: 
lodged with the Supreme Court of the: 
United States a petition for certiorari seek- 
ing a further review of the matter. 
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[Objections to Subpoena] 


The remaining motions for the court’s 
consideration are to quash or modify the 
subpoenas duces tecum and in the latter 
event to fix a return date. The subpoena 
is attacked on the general grounds that it 
is unreasonably burdensome and oppressive; 
that the subpoena lacks specificity and is 
too vague; that it calls for the production 
of documents which are privileged and 
compliance might violate foreign law; that 
the subpoena improperly requires the pro- 
duction of documents belonging to subsid- 
iaries and affiliates of the movants; and 
finally, that the subpoena imperils the 
American national interests in international 
affairs. The companies have submitted many 
affidavits in support of their position. 


The Government’s position is basically 
that the subpoena is not unreasonable; that 
it sufficiently designates the documents; 
that, if there be any privileged claim, it is 
not that of the movants, but rather of for- 
eign governments; and that many of the 
issues now raised are premature and should 
be asserted at an appropriate time as 
defenses. 


[Government Modified Period of Time 
Covered| 


Prior to the hearing of this motion, the 
Government submitted an addendum modifying 
the original subpoena duces tecum, The court 
is of the view that this concession mate- 
rially limited the Government’s demands. 
As originally issued the subpoena demanded 
documents back to January 1, 1928. This 
subjected the movants to produce papers 
and records accumulated over a period of 
2414 years. The court regarded this as 
unreasonable and further limited the sub- 
poenas to a coverage extending from Jan- 
uary 1, 1941, with a provision permitting 
the Government to ask for specific docu- 
ments, correspondence, etc., of an earlier 
date, if it found they were needed in the 
investigation. (4th Amendment to the United 
States Constitution). See also In re East- 
‘man Kodak Co., 7 F. R. D. 760; In re United 
States Shoe Machinery Corp., 7 F. R. D. 756. 


! 


[Court’s Awareness of World Conditions] 


Before entertaining the general arguments 
advanced, the court wishes to make itself 
‘understood as being keenly aware of pres- 
ent world conditions. Counsel for the oil 
‘companies have spent an appreciative amount 
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of time seeking to impress the court with 
the importance of this case in the light of 
world affairs. It has been emphasized by 
the movants that the oil industry is under 
severe attack in many countries and its 
position in these areas is extremely delicate 
and sensitive. Nor has the Government 
seriously disputed this. However, the Su- 
preme Court of the United States in C. & S. 
Ai Lines v. Waterman Corp., (1948) 333 
U. S. 103, and citing Coleman v, Miller, 307 
U.S. 433, stated: 


“ec 


. (T)he very nature of executive 
decision as to foreign policy is political, 
not judicial. Such decisions are wholly 
confided by our Constitution to the po- 
litical departments of the government, 
Executive and Legislative. They are deli- 
cate, complex and involve large elements 
of prophecy. They are and should be 
undertaken only by those directly re- 
sponsible to the people whose welfare 
they advance or imperil. They are deci- 
sions of a kind for which the judiciary 
has neither aptitude, facilities nor respon- 
sibility and which has long been held to 
belong in the domain of political power 
not subject to judicial intrusion or in- 
quiry.” 

See also United States v. Curtiss-Wright 

Corp., 299 U. S. 304, 319-321; Oetjen v. 

Central Leather Co., 246 U. S. 297, 312. 


No one controverts that there is strife 
and unrest in the mid-east where these 
movants have major business operations 
under way. These are admitted facts which 
the court feels it is under a compulsion to 
recognize, The United States has a present 
vital interest in the middle-east and because 
of this the court will proceed forward in 
an extremely cautious manner. The courts 
in the District of Columbia are strategically 
located at the site of the Nation’s Capital. 
If necessary, this court will not hesitate in 
future proceedings to seek advice and clari- 
fication of the Government’s position by 
calling in government officials capable of 
advising the court. It must be remembered 
that the responsibility of the court is to 
protect not only those appearing before 
them, but to also protect the American 
public who have a vital interest in all 
proceedings. 


[Constitution Pernuits Attack on Subpoena] 


Turning to the remaining arguments the 
court notes many of the movants rely on 
Rule 17 (c) Federal Rules Criminal Proce- 
dure as one of the bases for suppressing or 
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modifying the subpoena duces tecum. It is 
this court’s belief that Rule 17 (c) Federal 
Rules Criminal Procedure is applicable 
after an information or indictment has been 
returned, and not prior to the indictment. 
However, the point is inconsequential in 
the light of the 4th Amendment to the 
Constitution permitting a parallel and equally 
capable attack on a subpoena duces tecum 
whether served before or after an indict- 
ment. 

Counsel for the oil companies complain 
of the “scope” of the subpoena duces tecum, 
As has been stated repeatedly, the crite- 
rion in deciding the validity of a subpoena 
is that it must be reasonable and unop- 
pressive. 4th Amendment to the Constitu- 
tion. Boyd v. United States, 116 U. S. 616; 
Hale v. Henkel, 201 U. S. 43; Wheeler v. 
United States, 226 U. S. 478; Weeks v. 
United States, 232 U. S. 383; Oklahoma Press 
Publishing Co. v. Walling, 327 U. S. 186; 
166A. W. Re 531. 


[Reasonableness of Subpoena] 


In passing, it is difficult to forego the 
comment that “reasonableness” is probably 
one of the most elusive standards a court 
is called upon to apply. Able counsel differ 
widely as to what is reasonable and oft- 
times are poles apart where the same fac- 
tual circumstances exist. Here one side 
contends that it is entitled to all; the other 
that it is entitled to nothing. See Bowman 
Dairy Co. v. United States [1950-1951 TrapE 
Cases § 62,818], 341 U. S. 214, for a similar 
stand by both parties, and also note Judge 
Yankwich’s comments in 10 F. R. D. 165, 
168. Generally, both sides are at fault at 
the outset. As they repeatedly defend their 
positions, the inevitable stalemate results. 
It is then that courts are called upon to 
intervene and to determine what is “rea- 
sonable’ under the particular facts. See 
United States v. American Medical Society, 
26 F. Supp. 55, 56. The problem is really 
acute when millions of documents are in- 
volved. In this instance, since serving the 
subpoena, the Government has modified its 
position. As previously mentioned the self- 
imposed limitations have noticeably reduced 
the scope of the subpoena from its initial 
sweeping demands. In addition, the court 
has interposed its ruling as to the “time”. 
Thus, the scope of the subpoena has been 
decidedly curtailed. It would seem the 
test of “reasonableness” has been met. 
A grand jury investigation should be suffi- 
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ciently broad to allow a full investigation. 
See Norcross v. United States, 209 F. 13, 


[Test of Relevancy] 


There has been an objection voiced that 
the documents are not relevant or material. 
At this stage of the proceedings the rele- 
vancy of the documents are tested solely 
by the purpose of the grand jury in its 
investigation, namely, “Possible Violation 
of Title 15, U. S. C. Sec. 1-23”—(Federal 
Antitrust Laws). 


[Documents Described with Reasonable 
Detail} 


Another contention raised by the movants 
centers about the alleged lack of definitive- 
ness and specificity in the subpoena. They 
state the subpoena is vague and indefinite 
in that it does not describe the papers 
demanded, the transactions involved, or the 
persons, whose papers are sought. How- 
ever, there is currently pending an investi- 
gation of the greatest magnitude, and, quite 
evidently, must encompass the production 
of numerous documents. In a number of 
cases reviewed by Judge Knight in In re 
Eastman Kodak Company, 7 F. R. D. 760, 
there was but a general description of the 
papers and documents to be produced. The 
learned Judge, nevertheless, found the case 
law generally supported the breadth of the 
subpoenas. 


Judge Knight came to this conclusion: 


“Designation of each particular paper 
which is desired is not required, but it 
must be described with reasonable detail 
in order to enable the production by the 
company directed to produce it. * * *, 
In this particular type of investigation 
it must be seen that a wider range of 
inquiry is necessary than in the general 
run of criminal cases.” 


This court is of the view that the papers 
and documents called for are described with 
reasonable detail. 


Of additional importance is the represen- 
tation made by the Government that eleven 
companies, including Gulf, one of the larg- 
est oil corporations in the world, with 
almost identical subpoenas, are presently 
complying with the Government’s demand 
and hae managed to do so without any 
serious interpretational or operational diffi- 
culties. The Government has indicated that 
it is willing to consider further limitations, 
concerning files to be searched, at such 
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times as a listing of company officials and 
an adequate description of company files 
are made available to it. Mutual coopera- 
tion is strongly suggested by the court. 


[Documents Belonging to Subsidiaries] 


The subpoena calls for the production of 
documents belonging to subsidiaries and 
affiliates of the movants. The oil companies 
object to this demand and assert their 
position in one oi the companies’ many 
briefs, thusly: 


“Control over records, in the sense in 
which the term is used in subpoena cases, 
cannot exist unless one has the legal 
power or right to obtain possession of the 
records free of the necessity of securing 
the consent of others.” 


The Government interprets the same per- 
tinent law as follows: 


“The basic problem is whether the 
parent corporation has such control of 
the subsidiaries as to be able to produce 
the documents. It is well established 
that only such documents are to be pro- 
duced which are in the possession and/or 
control of the subpoenaed person.” 


[Parent's Control Over Subsidiaries] 


When a parent corporation has control 
over the affairs of the subsidiary and man- 
ages the subsidiary primarily for the inter- 
est of the parent, the courts will look 
through the corporate entity. If a corpora- 
tion is controlled by another and is manipulated 
by the parent for its own purposes and in its 
own interests to the prejudice of the public 
welfare, it is necessary to hold the controll- 
ing party responsible. Ballentine on Corpo- 
ration, Revised Edition (1946) Sec. 136. 
If one corporation is organized as a mere 
endeavor to screen the associates in doing 
a forbidden act, the court can disregard 
the entity. Northern Securities Case, 193 
U. S. 197. At this stage of the proceedings 
the presumption of innocence surrounds all 
the movants, but there is the inference of 
possible violation of the antitrust laws, and 
whether the movants be possible violators 
directly or indirectly, through one of their 
subsidiaries, is an area open for the grand 
jury to investigate. 


[Do Movants Have Sufficient Control?] 


Both sides are in general agreement that 
the law requires the witnesses to produce 
documents over which they have control or 
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possession. ‘The mutuality of agreement 
ceases abruptly when the parties begin to 
argue to the court what is incorporated in 
the meaning of the term “control”. The 
position of the movants is they cannot reach 
the files of their own subsidiaries unless 
they are available “free of the necessity of 
securing the consent of others”. Jt is in- 
escapable that the “others” can only mean 
the corporations’ own subsidiaries. A cor- 
poration, be it the parent corporation or 
the subsidiary corporation, functions under 
the guidance of its directors. Therefore, if 
a corporation has power, either directly or 
indirectly, through another corporation or 
series of corporations, to elect a majority 
of the directors of another corporation, such 
corporation may be deemed a parent cor- 
poration and in control of the corporation 
whose directors it has the power to elect 
to office. If any corporation herein under 
the subpoena duces tecum has that power 
it has the control necessary to secure the 
documents demanded by the Government. 
Furthermore, in light of the reasoning of 
United States v. Fleischman, 339 U. S. 349, 
if any of the present movants jointly have 
the control described above they have suffi- 
cient control to produce the documents 
requested. 


The court has considered the view of the 
cases cited by the movants and especially 
Monroe v, United Siates, 216 F. 107, but 
feels itself constrained to adopt the con- 
clusion set forth above. 


[Privileged Material—M ovants Cannot Claim] 


Again, the moyvants seek to quash or 
modify the subpoena further because it 
allegedly calls for matter which they claim 
is privileged. Specifically, the privilege 
they cite relates to confidential information 
passing between the movants and a foreign 
sovereign. 


Privilege is an exception to the general 
rule that the public has a right to every 
man’s evidence. United States v. Bryan, 
339 U. S. 323, 331, citing Wigmore, Evidence 
(3rd Ed.) Section 2192. In some instances 
a special privilege may be inapplicable in 
criminal cases. D. C. Code (1951) Section 
14-308. The privilege is one that must be 
exercised by the party entitled to assert it. 

By the tenor of the movants’ own argu- 
ment they admit the privilege belongs solely 
to the foreign sovereign. Accordingly, the 
privilege is one that must be asserted by 
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the foreign sovereign and it cannot be 
claimed by a party for his own benefit, 
particularly so when the party is not a 
national of the sovereign involved. Whar- 
ton’s Criminal Evidence, 11th Edition, Sec- 
tion 1214; Wigmore, 3rd Edition, Sections 
2286 and 2378 (g) (5). Where this country 
possesses such a privilege the sole party 
having the power to exercise that privilege 
is a qualified representative of the United 
States Government. Firth Sterling Steel Co. 
v, Bethlehem Steel Co., 199 F. 353. This 
court may desire official pronouncement of 
the claim of privilege by a competent off- 
cial of the foreign sovereign affected before 
it will give recognition to the plea. Foreign 
Governments have Embassies located within 
the District of Columbia and this court is 
available if any Government wishes to exer- 
cise its privilege. By no means is it to be 
understood this court will sustain the claim. 
That decision will be postponed until the 
issue has been appropriately raised. 


[Movants Protected as to Documents 
Within Foreign Countries] 


Many documents called for are in foreign 
countries. Much argument is made to quash 
the subpoena in so far as it calls for papers 
that are within the territorial jurisdiction 
of foreign governments, who prohibit the 
removal of these papers. Numerous legal 
Opinions, by way of affidavits, have been 
filed expressing the possible penalties the 
movants may face if they comply with the 
subpoena. Calling for the disclosure of 
documents is a procedural matter and it 
has long been the rule that the “lex fort’ 
governs the law of procedure. However, 
substantive law may be affected in one 
jurisdiction when procedural law operates 
in another, and this court does not particu- 
larly desire to promulgate a “procedural” 
order imposing serious criminal penalties 
under foreign substantive law. 

Here, again, we may be able to circum- 
vent any harsh consequences. This court 
will reserve its view on the above matter 
pending the movants showing: 

(a) That in good faith they have en- 
deavored to gain from the foreign sovereigns 
consent to remove the required documents 
or copies and have been refused the neces- 
sary permission. The purpose here is to 
establish that there is a true objection by 
the foreign sovereign, and not a premature 
expectation by the movant party. 
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(b) What, if any, interest the foreign 
sovereign has in the movant corporation 
or in the investigation. This probe is made 
to determine whether or not the foreign 
sovereign is engaged in commerce affecting 
the United States. This court recognizes 
that a national government is immune from 
suit in the court of another nation, but the 
modern phenomenon of government engaged 
in business has properly led to a tendency 
to restrict foreign immunity. Cf. Coale vw. 
Societe Cooperative Swisse Des Charbons, 
Basle, et al., 21 F. 2d 180, and other cases 
cited in 42 Harvard Law Review 1078. The 
court seeks to be better informed as to the 
relationship the foreign sovereign may have 
with the industry. 


(c) Proof of the foreign law by the 
opinion of experts or by other proper evi- 
dence. This is the preferred approach to 
the proof of law of a foreign jurisdiction; 
see Michael Hanley v. Donoghue, 116 U. S. 1; 
Restatement Conflict of Laws, Sec. 621. Aff- 
davits are not necessarily sufficient. The 
court may desire advice on the interpreta- 
tions of pertinent foreign law. 


The movants are advised they must pro- 
ceed on this particular point by December 
8, 1952, otherwise the court will assume 
they are able to comply without difficulty. 


Turning to a new matter, the court 
directs the Government’s attention to an 
additional approach where the movants are 
faced with such difficult barriers, in attempt- 
ing compliance, as violation of foreign laws 
or lack of mechanical means to reproduce 
the many documents sought. This court is 
prepared to grant an order permitting the 
inspection, by the Government, of the movy- 
ants’ available documents located in foreign 
offices. The order should state the time 
and place, and require the movants to fur- 
nish the Government with copies of any 
specified documents which may be requested 
as a result of the inspection. See Securities 
and Exchange Commission v. Minas De Arte- 
misa, 150 F. 2d 215, for a like order. 


[Other Objections] 


There remain a number of specific objec- 
tions. The first is the subpoena calls for 
millions of items and the grand jury will 
be unable to read them all. The answer to 
this objection is that the documents of final 
relative importance will be few in number. 
Secondly, several of the movants argue the 
subpoena calls for documents having to do 
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with activities which do not affect the inter- 
state or foreign commerce of the United 
States and for this reason it lies beyond 
the scope of the Sherman Act. This is in 
the nature of a defense to an indictment 
and as such is premature. 


This investigation will, undoubtedly, cause 
great inconvenience to the movants. Incon- 
venience is relative to size. In the matter 
of R. C. A., United States District Court, 
Southern District of New York, opinion of 
October 23, 1952 [1952 Trane Cases 
§ 67,352]. But the laws, which have helped 
protect the movants as they grew in size, are 
also designed to permit an investigation of 
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In accordance with this memorandum, it 
is by the court, this 10th day of November, 
1952, 


Ordered, that the motion to quash the sub- 
poena duces tecum is denied, but it is to be 
modified * * * 


KOK OK 


Further ordered, that the date required 
to make any return to said subpoena duces 
tecum be and the same is hereby adjourned 
until January 12, 1953, and 

Further ordered, all other matters not 
heretofore expressly ruled upon are over- 


them, if the proper authorities are of the ruled. 


impression circumstances so warrant it. 


[67,359] Milwaukee Towne Corporation v. Loew’s, Incorporated, et al. 


In the United States Court of Appeals for the Seventh Circuit. October Term and 
Session, 1952. No. 10585. Dated November 14, 1952. 


Appeal from the United States District Court for the Northern District of Illinois, 


Eastern Division. 
Sherman Antitrust Act 


Suit for Civil Damages—Amount of Damages Recoverable—Interest on Treble Dam- 
age Judgment—Mandate of Appellate Court Directing Entry of Specific Amount.—A 
district court properly refused a request of a plaintiff for an allowance of interest (at the 
rate of the state in which the court was located) to be included in its treble damage 
judgment from the date of the entry of the original judgment which was reversed by a 
court of appeals, when the mandate of the court of appeals provided that the original 
treble damage judgment entered by the district court be reversed and that the cause be 
remanded to the district court with directions that it be vacated and in its stead a judg- 
ment be entered in favor of the plaintiff in the sum of a specified amount. The district 
court has no power or authority to deviate from the mandate issued by the court of appeals. 
The law of the state in which the district is located is not applicable under the Rules of 
Decision Act, since the case was for the recovery of damages predicated upon a federal 
statute. Thus, the substantive law of the state is not applicable. 


See the Sherman Act annotations, Vol. 1, { 1640.389. 
For the plaintiff: Thomas C. McConnell, Chicago, III. 


For the defendants: Francis E. Matthews, Robert W. Bergstrom, Edward R. John- 
ston, Samuel W. Block, John Paul Stevens, Miles G. Seeley, and Bryson P. Burnham, 
Chicago, Ill.; John F. Caskey, New York, N. Y.; and Vincent O’Brien, Chicago, III. 


For prior opinions of the Court of Appeals, Seventh Circuit, and U. S. District Court, 
Northern District of Illinois, Eastern Division, see 1950-1951 Trade Cases {] 62,891, 62,566. 


Before Major, Chief Judge, Kerner and Swaim, Circuit Judges. 


[Appeal from Judgment Denying Interest] 

Major, Chief Judge [Jn full text]: This 
is an appeal from a judgment, entered Jan- 
uary 25, 1952, pursuant to mandate follow- 
ing our decision in Milwaukee Towne Corp. 
v. Loew’s, Inc., et al. [1950-1951 TrapE CASES 
J 62,891], 190 F. 2d 561. The sole question 
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on this appeal arises from the refusal of 
the District Court to include interest claimed 
to have attached prior to the entry of 
judgment. There is.no occasion to reiterate 
what we have stated in our previous opinion 
except as it may be relevant to the question 
instantly presented. 
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[Prior Proceedings] 

The action, predicated upon the antitrust 
laws, was for treble damages. Title 15 
UL 8S. GC. wAs Secs Icieseqns Ont Hebruanya0, 
1950, the District Court entered findings of 
fact and conclusions of law, which among 
other things stated: 


“Plaintiff is entitled to a judgment in 
the amount of $431,959.42 trebled, or 
$1,295,878.26, plus the costs of this suit 
and attorney’s fees to be allowed by this 
Court, and plaintiff is also entitled to an 
injunction against defendants, as prayed 
in the complaint.” 


On February 9, 1950, the court entered 
judgment as follows: 


“It is Hereby Ordered that a judgment 
in favor of plaintiff in the amount of One 
Million Two Hundred Ninety-five Thou- 
sand Eight Hundred Seventy-eight Dol- 
lars and Twenty-six Cents ($1,295,878.26) 
be and it is hereby entered herein, plus 
the costs of this suit and plaintiff’s attor- 
ney’s fees to be fixed by further order 
of this Court.” 


On April 14, 1950, the court entered an 
additional judgment in favor of the plaintiff 
in the amount of $225,000 as reasonable 
attorney fees. On appeal this court reversed 
both judgments (citation supra). 


As our former opinion discloses, damages 
for which recovery was sought were divided 
into two periods. For the first period, dam- 
ages were found in the amount of $118,101.32, 
and for the second period in the amount 
of $313,858.10, or a total of $431,959.42, 
which when trebled amounted to $1,295,878.26, 
the amount for which judgment was ren- 
dered. This court concluded there was no 
support for the findings upon which dam- 
ages for the first period were predicated but 
that the findings as to the second damage 
period were properly supported (page 566). 
This court also concluded that the allow- 
ance of plaintifi’s attorney fees in the 
amount of $225,000 was excessive and re- 
duced such allowance to $75,000 (page 569, 
et seq.). 


This court concluded its opinion by stat- 
ing (page 573): 


“From what we have said and decided, 
it follows that the treble damage judg- 
ment is reversed, with directions that it 
be vacated, and in its stead a judgment 
be entered in favor of the plaintiff in the 
sum of $941,574.30. Likewise, the judg- 
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ment for ‘a reasonable attorney’s fee’ is 
reversed, with directions that in its stead 
a judgment be entered in favor of the 
plaintiff in the amount of $75,000.” 


[Mandate of Court of Appeals] 


In conformity with such direction the 
mandate pravided: 


“(1) That the treble damage judgment 
entered by the said District Court on 
February 9, 1950 be reversed and that 
the cause be remanded to the said Dis- 
trict Court with directions that it be 
vacated and in its stead a judgment be 
entered in favor of the plaintiff in the 
sum of $941,574.30. 

“(2) That the judgment for a reason- 
able attorney’s fee entered by the said 
District Court on April 14, 1950 be re- 
versed and that the cause be remanded 
to the said District Court with directions 
that in its stead a judgment be entered 
in favor of the plaintiff in the amount of 
$75,000.00.” 


[ Request Interest from Date of 
Original Judgment] 


Following receipt of our mandate, plain- 
tiff requested the District Court for an 
allowance of interest to be included in the 
judgment (at the Illinois rate of 5%) on 
$941,574.30, from February 9, 1950, the date 
of the original judgment for treble damages, 
plus interest on the costs assessed at the 
time of the entry of such judgment, and 
on $75,000, from April 14, 1950, the date of 
the original judgment for attorney fees. 
Plaintiff’s request for the inclusion of inter- 
est was denied and, on January 25, 1952, 
the District Court entered the judgment 
appealed from. That judgment, among 
other things, vacated the treble damage 
judgment of February 9, 1950, and the 
attorney’s fee judgment of April 14, 1950, 
respectively, and entered a new treble dam- 
age judgment in favor of the plaintiff in 
the sum of $941,574.30, and a new judg- 
ment for attorney fees in the sum of $75,000. 


We again emphasize that our mandate 
called for the entry of judgments in speci- 
fied amounts, respectively, which was fol- 
lowed by the District Court. It may be 
pertinent to note that no attack is directed 
at the propriety of our mandate and obvi- 
ously an attack now made would come too 
late. It also may be observed that the 
plaintiff in this court abandons its claim for 
interest on its judgment for attorney fees 
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in view, so it is said, of our decision in 
Harris, et al. v. Chicago Great Western Rail- 
way Co., 197 F. 2d 829, 836. It follows that 
the issue now is reduced to the single ques- 
tion arising from the court’s refusal to 
allow and include interest in the treble 
damage judgment. 


[Mandate of Court of Appeals 
Must Be Followed 


Notwithstanding plaintiff's insistence to 
the contrary, we think that Briggs v. Penn- 
sylvama Railroad Co., 334 U. S. 304, is so 
nearly in point on the facts as to make the 
holding decisive of the question before us. 
There and here, the suit was to recover 
damages resulting from the violation of a 
Federal statute. In the Briggs case, it was 
the Federal Employers’ Liability Act; here, 
it was the Sherman Antitrust Act. In the 
Briggs case the jury returned a verdict of 
$42,500. Thereafter the court allowed a 
motion, as to which ruling had been re- 
served during the trial, to dismiss the com- 
plaint for lack of jurisdiction, and entered 
judgment of dismissal. The Court of Ap- 
peals reversed and remanded, with direc- 
tions to enter judgment for the plaintiff on 
the verdict. 153 F. 2d 841, 843. Upon 
remandment, the District Court included 
in its judgment not only the amount desig- 
nated by the verdict but also interest 
thereon, from the date of the jury rendition 
to that of the judgment. Upon appeal, the 
sole question, as here, was whether the 
District Court had the power to include 
interest. The Court of Appeals held that 
it did not and modified the judgment to 
exclude all interest. 164 F. 2d 21. In so 
doing the court stated (page 23): 


“The only judgment which could then 
lawfully have been entered was, however, 
one which conformed to the mandate of 
this court. That directed judgment in the 
amount of the verdict but made no direc- 
tion whatever as to interest. When our 
mandate specifically directs the entry of 
judgment for a designated amount, the 
District Court is without power to enter 
judgment for a different sum.” (Citing 
cases.) 


This ruling was affirmed by the Supreme 
Court. 334 U. S. 304. That court, after 
stating the rule that an inferior court has 
no power or authority to deviate from the 
mandate issued by an appellate court (cit- 
ing many cases), stated (page 306): 
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“We do not see how it can be ques- 
tioned at this time. It is clear that the 
interest was in excess of the terms of 
the mandate and hence was wrongly in- 
cluded in the District Court’s judgment 
and rightly stricken out by the Circuit 
Court of Appeals. The latter court’s 
mandate made no provision for such in- 
terest and the trial court had no power 
to enter judgment for an amount different 
than directed.” 


Certainly the mandate in the Briggs case 
was no more specific in its requirements 
than the mandate in the instant case. Here, 
our mandate not only required that the old 
judgments be vacated but that new judg- 
ments be entered in reduced but in defi- 
nitely specified amounts. And there is no 
discernible basis for a contention that the 
allowance of interest here would not have 
been in excess of the mandate the same as 
it was in the Briggs case. 


[Rights Claimed Under State Laws] 


Plaintiff contends that under the Rules 
of Decision Act, 28 U. S. C. A. 1652, it was 
entitled to the allowance of interest to be 
included in the judgment in accordance with 
the law of Illinois. Section 3 of the Illinois 
Interest Act (Smith-Hurd Illinois Anno- 
tated Statutes, Chap. 74, Sec. 3) is relied 
upon. This section provides for interest on 
a judgment entered “upon any award, re- 
port or verdict * *.” Plaintiff treats the 
finding of damage made in the original 
hearing and approved by this court as a 
“verdict” and contends it is entitled to 
interest on the amount so found in treble 
form to the date of the entry of the instant 
judgment. When and under what circum- 
stances interest is allowable in accordance 
with State law we need not discuss or de- 
cide. Neither do we need cite or discuss 
cases which plaintiff relies upon in support 
of its contention, in view of the decision of 
the Supreme Court in the Briggs case. It 
is true, as pointed out by plaintiff, that no 
reference was made in the Briggs opinion 
to the State law regarding interest. How- 
ever, our attention is called to a provision 
of the New York statute (Sec. 480 of the 
New York Civil Practice Act) quite similar 
to the Illinois statute relied upon by plain- 
tiff and which provides for the allowance 
of interest in the State courts. It is not 
discernible from a reading of the opinion 
in the Briggs case, either by the Court of 
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Appeals or by the Supreme Court, whether 
the contention was made which plaintiff 
makes here, that is, that interest was 
allowable in accordance with State law. It 
is unlikely, however—in fact, almost in- 
conceivable—that both the Court of Ap- 
peals and the Supreme Court should have 
overlooked such a decisive point in holding 
that the District Court was without power 
to enlarge upon the mandate. It might be 
added that the vigorous dissenting opinion 
in the Supreme Court in the Briggs case 
likewise makes no mention and places no 
reliance upon the applicability of State law. 


Plaintiff also contends that the recent 
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the court is based upon diversity of citizen- 
ship, and the substantive law of Illinois is 
therefore applicable.” In contrast, as noted, 
the action in the Briggs case as well as in the 
instant case was for the recovery of dam- 
ages predicated upon a Federal statute; 
jurisdiction was not invoked by reason of 
diversity. Moreover, this court in the origi- 
nal Skokie case (190 F. 2d 791, 797) re- 
versed and remanded the District Court 
judgment ‘“‘with directions to enter judg- 
ment consistent with this opinion.” The 
mandate did not direct that the District 
Court enter judgment in a specified amount, 
as was done in the Briggs case as well as 


opinion of this court, First National Bank in the instant case. 
and Trust Co. of Racine v. Village of Skokie, 
198 F. 2d 1017, is decisive in its favor. We 
do not agree with this contention. The 
Skokie opinion makes no mention of the 
decision of the United States Supreme 
Court in the Briggs case for the obvious 
reason that the question for decision arose 
under dissimilar circumstances. True, the 
Illinois law applicable to interest was ap- 
plied but, as we stated, “The jurisdiction of 


[State Law Not Applicable] 


We therefore conclude for the reasons 
stated that Illinois law is not applicable. 
Such being our conclusion, there remains 
no occassion for resolving the dispute as to 
the meaning or interpretation of the Illinois 
provision upon which plaintiff relies. 


The judgment appealed from is affirmed. 


[] 67,360] The G. & P. Amusement Company v. Regent Theater Company, et al. 


In the United States District Court for the Northern District of Ohio, Eastern Division. 
Civil Action No. 26311. Filed September 8, 1952. 


Clayton Antitrust Act and Sherman Antitrust Act 


Suit for Civil Damages—Conspiracy—Monopoly Power—Necessary Proof.—A motion 
picture exhibitor is not entitled to recover damages allegedly sustained by it as a result of 
defendants’ alleged violation of the antitrust laws, when such exhibitor’s proof failed to 
establish that motion picture distributors conspired to extend a preference in clearances and 
runs to a competing exhibitor in the distribution of their films; that a cooperative, repre- 
senting exhibitors in the procurement of films from distributors, had monopoly power in 
buying films and exercised that power to exact a preference in clearances and runs for the 
competing exhibitor; and that the buying power of the cooperative, coupled with similarity 
of action among the distributors, spelled out an unlawful conspiracy to defeat the exhibitor 
in its quest for prior run films. It is not sufficient for the exhibitor to show, in attempting 
to prove antitrust violations, the defendants’ adherence to practices which have been censored 
by the courts and their nonadherence to practices approved by the courts. The determina- 
tion whether conduct is legal or illegal is based upon the factual situation in each case. 
Furthermore, the difference between suits for injunctive relief and suits for damages, and 
the character of convincing evidence required in each, must be borne in mind in determining 
the applicability of prior decisions. 


See the Sherman Act annotations, Vol. 1, J 1640.321; Clayton Act annotations, Vol. 1, 
1 2024.37. 


Conspiracy—Horizontal and Vertical Conspiracies—Monopoly Buying Power—Proof 
—Lawfulness.—A motion picture exhibitor failed to prove that the buying power of a 
cooperative, representing exhibitors in the procurement of films from motion picture dis- 
tributors, coupled with similarity of action among motion picture distributors, spelled out 
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an unlawful conspiracy to defeat the exhibitor in its quest for prior run films. The fact that 
the distributors acted in a similar fashion in their dealings with the exhibitor, in and of 
itself, falls far short of proving the distributors’ complicity in an unlawful conspiracy. The 
similarity of conduct disclosed is indicative of nothing more than the fact that the business 
judgment of all the distributors prompted them to prefer to deal with the exhibitor’s com- 
petitor. Even assuming that there is something sinister in the uniform conduct of the 
distributors, there was not such similarity of dealing as to warrant the exhibitor’s contention. 


The fact that the cooperative represented a considerable number of exhibitors in the 
local film market does not, in and of itself, establish that the cooperative actually possessed 
the trade-restraining potential attributed to it, nor that the cooperative was therefore 
enabled to exert its influence to the extent necessary to cause the distributors to grant it a 
preferential right-of-way in local film traffic. There is nothing inherently unlawful in the 
acquisition and retention of a great volume of purchasing power. It is only when that 
power is used in such a manner as to further an unlawful restraint of trade that the wielder 
of the power runs afoul of the antitrust laws. Thus, in the absence of oppression or 
coercive exercise of the cooperative’s buying potential, the distributors were perfectly free 
to exercise their general right of customer selection. The mere representation by the coop- 
erative of both competitive and non-competitive exhibitors in a single negotiation does not 
per se violate the mandate of “picture-by-picture” and “theater-by-theater’ dealing. The 
failure to follow that mandate does not under all circumstances constitute a violation of 
the antitrust laws. 


It cannot be concluded from the circumstances that there existed either a horizontal 
or vertical conspiracy. There is a complete failure of proof that the alleged monopoly- 
buying power and conspiracy ever existed. 


See the Sherman Act annotations, Vol. 1, { 1210.101, 
1640.321; Clayton Act annotations, Vol. 1, { 2024.37. 


For the plaintiff: Samuel T. Gaines (Gains and Hirsch), Clevel 


For the defendants: B. D, Gordon and C. R. Berne, Cleveland, Ohio; Thomas M. 
Harman, Luther Day, and John S. Pyke, Cleveland, Ohio; Benjamin Melniker, New York, 
New York; Jerome N. Curtis, Cleveland, Ohio; and Saul Friedberg, New York, New York. 


1220.273, 1220.431, 1260.101, 


and, Ohio, 


For a prior opinion of the U. S. District Court, Northern District of Ohio, Eastern 
Division, see 1950-1951 Trade Cases ff 62,701. 


Memorandum [The Parties] 


[Treble Damages Claimed] 


FREED, District Judge [In full text]: Plain- 
tiff claims treble damages in a sum exceed- 
ing one-half million dollars sustained by it 
as a result of the defendants’ charged viola- 
tion of Sections 1, 2 and 7 of the Sherman 
Antitrust Act, 15 U.S. C. A. §1 et seq., and 
Sections 4 and 16 of the Clayton Act, 15 
Us SVG ASS" 2 l5-and) 26." Phe assailed 
activities are alleged to have taken place 
over a period of years from the latter part 
of 1937 through the early portion of 1950. 
The intervention of a jury was originally 
demanded, but was later waived. During a 
protracted trial, voluminous testimony was 
presented, and a great number of exhibits 
were introduced. Extensive briefs were 
then filed, argument had, and the cause was 
submitted to the Court. 
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The plaintiff company from October 1, 
1937 to March 18, 1950 was engaged in the 
exhibition of motion picture films at the 
Moreland, a neighborhood theater in Cleve- 
land, Ohio. The defendants Warner Bros. 
Pictures Distributing Corporation, Twen- 
tieth Century-Fox Film Exchanges, Ine, 
Universal Film Exchanges, Inc. and Loew’s, 
Inc. (distributor-defendants) are major film 
distributing companies which have been en- 
gaged in the distribution of their product 
throughout the United States and else- 
where, including Cleveland, Ohio. The 
defendant, Cooperative Theaters of Ohio, 
Inc. (Cooperative) has represented theater 
owners in Northern Ohio in the procurement 
of films from the various film distributing 
companies, including those named as de- 
fendants in the complaint. Milton A. Mooney 
has been the president and principal stock- 
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holder of Cooperative. Paul Gusdanovic has 
been the president and chief executive officer 
of the exhibitor companies named in the 
complaint, including the Regent Theater 
Company which has operated the Regent, 
a theater located in the same competitive 
neighborhood as the Moreland. 


[Conspiracy and Monopoly Alleged] 


Briefly stated, plaintiff contends that the 
evidence demonstrated that the distributor- 
defendants conspired in a concerted plan 
or method of business dealing whereby they 
all extended a preference to the Regent 
over the Moreland in the distribution of 
their films. The conspiracy, according to 
the plaintiff, was built on Cooperative’s 
exertion of its monopoly buying power in 
its negotiations for product for the Regent, 
one of the theaters represented by it. To 
be more specific, plaintiff says that Coop- 
crative used its influence garnered from its 
representation of non-competitive theaters 
as a medium of gaining concessions from 
the distributor-defendants for the Regent, 
which was in competition with the More- 
land. It is urged that the distributor-de- 
fendants, thus, gave aid and comfort to, and 
participated in, an unlawful conspiracy, the 
purpose of which was to deprive the More- 
land of sufficient prior run product to com- 
pete with the Regent on an equal basis. 
The plaintiff argues that, had it not been 
for the alleged conspiracy, the Moreland 
would have been afforded access to the 
prior run film market to an extent at least 
as great as that enjoyed by the Regent. 


| Defendants’ Contentions | 


All of the defendants specifically deny 
that they participated in any such conspir- 
acy. The distributor-defendants assert that 
the evidence proved they were moved to 
grant preference to the Regent over the 
Moreland solely by the fact that the Regent 
was an old and established customer with 
which a satisfactory business relationship 
had existed over a period of years and from 
which they believed they would, over the 
years, realize greater revenue. They say 
that the plaintiff has failed to prove the 
existence and wrongful use of the monopoly 
buying power claimed to have been pos- 
sessed by Cooperative; that there was com- 
plete and utter failure of proof that the 
monopolistic practices charged in the com- 
plaint caused any damage to the plaintiff, 
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but that business losses, if any, which the 
plaintiff may have suffered, resulted from 
independent factors not chargeable to the 
defendants. 

The defendants take the position that no 
recovery may be had unless the plaintiff 
established (1) that Cooperative actually 
possessed the monopoly buying power which 
is attributed to it and that it was capable 
of exercising that power in such a manner 
as to cause the distributors, independent of 
other considerations, to prefer the Regent 
over the Moreland; (2) that such buying 
power was, in fact, so exercised; (3) that the 
distributor-defendants did succumb to the 
dictation. of Cooperative and “knuckle under” 
the power of Cooperative and further that 
they did acquiesce in the alleged conspiracy; 
(4) that as a direct and proximate result of 
such wrongful conduct by the defendants 
the plaintiff was injured in its business; and 
(5) the actual amount of the damages sus- 
tained. There can be no question that these 
are the necessary prerequisites for a finding 
for the plaintiff, And plaintiff does not 
dispute it. 


[A Factual Controversy] 


There is no substantial disagreement be- 
tween the parties as to the general principles 
of law applicable here. In fact, both plain- 
tiff and defendants cite the same adjudicated 
cases in support of their respective conten- 
tions. They part company, however, when 
they seek to apply the well-established prin- 
ciples of law to the facts developed by the 
testimony. Possibly no segment of busi- 
ness conduct has been a more prolific sub- 
ject of litigation under the Sherman Act 
than that involving the system of film dis- 
tribution in the “movie” industry. The 
pattern of proper and improper. activity has 
been carefully carved out by the innumer- 
able decisions in the field. The real con- 
troversy in this case is factual, rather than 
legal in nature, and the existence or non- 
existence of an unlawful conspiracy and the 
extent to which it produced the alleged dam- 
ages must be resolved on the basis of the 
facts adduced. 


[Difference Between Injunctive and 
Damage Suits] 


The plaintiff, both at the trial and in its 
brief, sought, by the constant reiteration of 
certain descriptive terms applied by the 
courts to practices denounced in prior deci- 


Copyright 1952, Commerce Clearing House, Inc. 


Number 255—-147 
12-4-52 


sions, to pour the facts of this case into the 
mould of the decided cases. The Supreme 
Court condemned the devices of “blanket 
deals”* and “circuit booking”? and specifi- 
cally approved “theater by theater’*® and 
“picture by picture”’* transactions as the 
proper method of conducting film licensing 
negotiations. United States v. Paramount Pic- 
tures, Inc. [1948-1949 Trape Cases § 62,244], 
334 U. S. 131 (1948) ; Schine Chain Theatres, 
Inc. v. United States [1948-1949 Trape CASES 
Y 62,245], 334 U.S. 110 (1948) ; United States 
v. Griffith [1948-1949 Trape Cases { 62,246], 
334 U. S. 100 (1948) ; United States v. Cres- 
cent Amusement Co. (1944-1945 Trane CAsEs 
az, 316)5 323) Us (559173 (G1944) 1 By, the 
repetitive use of such phrases, among others, 
plaintiff attempted to show defendants’ ad- 
herence to censored practices and their non- 
adherence to approved practices. But the 
mere reference to defendants’ business activ- 
ities by those descriptive terms, of course, 
does not demonstrate that they were the 
same as those condemned or different from 
those approved in the decided cases, Each 
case must be regarded as having determined 
the legality or illegality of particular conduct 
only in respect of the fact situation under 
consideration. In that connection it must 
be borne in mind that this is not a suit for 
an injunction wherein the Government ap- 
peals to the court to restrain the continuance 
of monopolistic practices. Nor is this a 
private action to enjoin an attempt to mo- 
nopolize but a suit to recover not threatened 
or potential but actual damages caused by 
the accomplished monopolization and the 
effect of a conspiracy to restrain trade. The 
difference in the two types of actions and 
the character of convincing evidence re- 
quired in each case is so obvious that no 
further elaboration is necessary. 


[The Competitive Theatres] 


The Regent Theater was constructed in 
1920 in a neighborhood inhabited principally 
by people of Hungarian descent. The 
Moreland was built in 1927, across the street 
and about one block east of the Regent. 
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In 1927 Gusdanovic acquired a partnership 
interest in and virtual control of the Regent. 
Gusdanovic, almost from the very outset of 
his operation of the Regent, faced the pos- 
sibility of competition from the newly con- 
structed Moreland. At its inception the 
Moreland was controlled by a company 
formed by Universal Pictures Corporation 
and a Cleveland physician who made a 
hobby of operating motion picture theaters. 
However, in 1928 the Variety Amusement 
Company, headed by one Meyer Fine, an 
experienced entrepreneur, obtained a lease 
on the Moreland. Fine commented that, at 
the time he took the lease, he recognized 
the Moreland as a “bad theater”, but that 
he concluded the deal as a manner of “get- 
ting rid” of another theater which he con- 
sidered to be an even greater business risk. 
Fine operated the Moreland for a period of 
about one year, during which time he lost 
an average of about five hundred dollars 
per week. He contacted Gusdanovic, ex- 
pressed the view that both theaters were 
losing money and offered to sell his interest 
in the Moreland to Gusdanovic. An agree- 
ment was concluded on October 1, 1929 
whereby Gusdanovic acquired Fine’s lease, 
the sale resulting in a substantial loss to Fine. 


Upon his acquisition of the Moreland, 
Gusdanovic operated it in conjunction with 
the Regent. For the first two months he 
exhibited two feature films per week at the 
Moreland. However, according to Gusdan- 
ovic, business was so poor that he was 
forced to close the theater in December, 
1929. Several weeks later he reopened it, 
showing Hungarian films only. All in all, 
throughout the early thirties, the Moreland 
was closed for about two years for lack of 
patronage. 

In December, 1932 Gusdanovic accepted 
a five-year renewal of the Moreland lease. 
Included in the renewal contract was a re- 
quirement that the theater be kept open an 
average of two days weekly from September 
to May. He continued to operate the More- 
land in compliance with the terms of the 
renewal agreement, sometimes renting the 


1 Generally understood to be a single agree- 
ment for the licensing of a particular film or 
group of films in a number of theaters. 

2 Generally understood to be the licensing of 
films by a blanket deal through a centralized 
booking agency which represents a number of 
theaters referred to collectively as a ‘‘circuit’’. 

3 Generally understood to be a method of li- 
censing films requiring a distributor to deal with 
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each theater individually whether or not that 
theater is represented by a centralized buying 
agency or is a member of a ‘“‘circuit’’. 

4 Generally understood to be a method of li- 
censing films whereby a distributor is required 
to consider each film separately for each theater 
without reference to whether or not that distrib- 
utor is dealing for a number of films with a 
single agent representing a group of theaters. 
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theater to a Hungarian stock company and 
other times to political organizations for 
their meetings. When the lease terminated 
in 1937 the landlord demanded an increased 
rental and a provision requiring the theater 
to be kept open seven days per week as a 
condition to renewal negotiations. Gusdan- 
ovic refused to meet these terms and, thus, 
relinquished his control of the Moreland. 
He asserted that his entire operation of the 
Moreland, from 1929 through 1937, resulted 
in a net operating loss of $80,000. The Re- 
gent, on the other hand, during that same 
period of time, appears to have been oper- 
ated as a somewhat more successful venture. 
Further reference to the comparative opera- 
tions of the two theaters will be made later. 


The plaintiff began business in June, 1937 
under the direction of Sam Greenberger 
and Dave Polster, both of whom had been 
motion picture exhibitors for many years. 
In October, 1937 it acquired a five-year lease 
on the Moreland. Upon the expiration of 
the original term in 1942, the lease was 
renewed for an additional five years. In 
1947 the plaintiff again renewed the lease, 
this time for a ten-year period. However, 
on February 9, 1948 Greenberger and Polster 
sold their stock in the plaintiff corporation 
to four individuals named Stutz, Snyder, 
Mendelson and Berusch who operated the 
Moreland until March 18, 1950 when they 
were forced to close the doors. Although 
it was said that the Regent achieved a fair 
measure of success, as compared with the 
Moreland, during the period of the plaintiff’s 
occupancy, the record discloses that the Re- 
gent, in fact, lost over $40,000 from 1938 
through 1949. 


[The Cooperative] 


The defendant Cooperative began busi- 
ness early in 1938 under the direction of 
Mooney. Cooperative’s stated purpose, as 
disclosed in its articles of incorporation, was 
“to develop, organize and conduct a cen- 
tralized system for the booking and distri- 
bution of available motion pictures.” In 
pursuance of that stated purpose, it entered 
into contracts with the exhibitors through- 
out Northern Ohio to represent them in 
obtaining product from the film distributors. 
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Cooperative matured into a sizeable en- 
terprise in a relatively short period of time. 
In 1938, the year of its inception, it repre- 
sented twenty-nine theaters in and about 
Cleveland; in 1949 it reached its peak, rep- 
resenting some one hundred forty-one the- 
aters throughout Northern Ohio. During 
the entire period of Cooperative’s existence 
Mooney and the members of his family 
have been its sole stockholders. No exhibi- 
tor ever obtained any financial interest in 
it, as a stockholder or otherwise. Coopera- 
tive merely sold its services to the exhibi- 
tors for a given weekly fee, and the film 
distributors billed those exhibitors directly 
and made monetary adjustments with the 
exhibitors directly. On occasions, in the 
early days of the Cooperative’s existence, 
Mooney met with his exhibitor clients for 
the purpose of discussing common problems. 


In March, 1938, Gusdanovic, because of 
ill health, retained Cooperative’s services 
for his theaters, among which was the 
Regent. But for the brief period of time 
when Meyer Fine operated the Moreland, 
the Regent was entirely without neighbor- 
hood competition until the plaintiff acquired 
the Moreland in 1937. Quite naturally, 
therefore, the Regent had become the regu- 
lar and established customer of the major 
film distributors. The Regent enjoyed the 
comfort of being entirely unopposed in its 
quest for second run °® films in the neighbor- 
hood. 


[The Colony Theater] . 


At about the same time that Gusdanovic 
retained Cooperative to negotiate for the 
Regent, an event of major importance to 
both theaters occurred. The Colony The- 
ater opened for business in the fashionable 
Shaker Square business district, about one- 
half mile from the location of the Moreland 
and the Regent. The Colony was com- 
pletely modern in every respect, possessed 
of the latest equipment and most attractive 
furnishings. The Colony had a sizeable 
parking lot, a convenience which both the 
Regent and the Moreland lacked. 


[The Clearance and Run Situation] 


The Colony, immediately upon opening 
its doors, obtained clearance over both the 


5In Cleveland the only first run theaters are 
located in the downtown business area. They 
enjoy a certain period of clearance (generally 
thirty-five days) over the showing of the same 
picture in the neighborhood theaters, which are 
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designated second run theaters. Quite often one 
neighborhood theater will have clearance over 
another, the latter then being designated a third 
run theater. 
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Regent and the Moreland in exhibiting the 
films of the major distributors. Before 
the advent of the Colony, the Regent and 
Moreland, during brief periods in which 
they were actually competing with each 
other, had vied for the position of second 
run theater in the neighborhood. Now 
both were reduced to the status of third 
run theaters, showing their films forty-two 
days after the downtown theaters and seven 
days after the Colony. 


In 1938, then, the Regent continued as 
the regular customer of the major dis- 
tributors, but was now relegated to a third 
run position. For the first time in eight 
years, it faced competition in retaining its 
third run product from the Moreland, newly 
acquired by the plaintiff. It was at this 
point that Cooperative entered upon the 
scene as the Regent’s agent for the licensing 
of films. Examination of the record reveals 
that the only significant change in the 
product situation between the two theaters 
which developed at that time was that the 
Regent suffered the loss of one-half the 
third run films of Columbia Pictures Cor- 
poration ° to the Moreland. 


In 1938 the plaintiff was likewise success- 
ful in acquiring all of the third run films 
of Paramount Pictures, Inc., one-half of 
the product of United Artists Corporation, 
one-half of the productions of Monogram 
Pictures Corporation and all of the product 
of two or three minor producers, all of 
which had formerly been licensed exclu- 
sively to the Regent. In 1946 Loew’s insti- 
tuted competitive bidding for films between 
the two theaters, thus putting Loew’s pic- 
tures at the disposal of the Moreland as 
well as the Regent. Despite the fact that 
the plaintiff, as indicated above, had con- 
siderable product to play on a run prior 
to the Regent, there was convincing testi- 
mony during the trial to the effect that the 
Moreland could not exist if it were forced 
to play all the films of the four distributor- 
defendants on a run subsequent to that of 
the Regent. There is the focal point of 
this case. If the Moreland could not exist 
on a run behind the Regent, so also must 
it be true that the Regent could not exist 
on the same run behind the Moreland. 
The four distributor-defendants, as had 
been their custom long before the plaintiff 
acquired control of the Moreland, continued, 


6 Columbia was originally named as defendant, 
but on motion of the plaintiff was dismissed. 
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with few exceptions, to grant the Regent 
clearance over the Moreland. 


The damages claimed by the plaintiff 
must be viewed against the backdrop of 
these facts. 


[A Conspiracy May Be Inferred] 


It may not be validly claimed that any 
direct evidence of an unlawful conspiracy 
to deprive the Moreland Theater of film 
product was presented. Seldom, if ever, 
however, will the plaintiff in an antitrust 
action be able to prove a conspiracy by 
direct evidence, for that evidence must 
almost certainly come from the unwilling 
lips of the alleged conspirators. The law 
is clear and citations are scarcely necessary 
to state the well-established postulate that 
in a proper situation a conspiracy in re- 
straint of trade may be inferred from cir- 
cumstantial evidence. It is not essential 
that the plaintiff show a specific agreement 
to enter into a conspiracy. It is enough 
to prove the “knowing participation” of the 
alleged conspirators in a course of action 
the necessary consequence of which is an 
unlawful conspiracy. Bigelow v. R. K. O. 
Radio Pictures, Inc. [1944-1945 TrapEe CasEs 
7 57,402], 150 F. 2d 877 (1945); see also: 
United States v. Griffith, supra; Interstate 
Circuit, Inc. v. United States, 306 U. S. 208 
(1939); Frey & Son v. Cudahy Packing Co., 
256 U. S. 208 (1921); Ball v. Paramount Pic- 
tures, Inc. [1948-1949 TRraApE CASES { 62,286], 
169 F. 2d 317 (1948); William Goldman 
Theatres, Inc. v. Loew's, Inc. [1944-1945 
Trave Cases § 57,401], 150 F. 2d 738 (1945). 


[Monopoly Power and Similarity 
of Action] 


The core of the plaintiff’s contention is 
apparent. Its entire case is founded upon 
the inference which it has drawn from facts 
and circumstances added to the conduct of 
the defendants. It was emphasized re- 
peatedly that the tremendous buying power 
of Cooperative, described by the plaintiff as 
a “monopoly power”, coupled with similarity 
of action among the distributor-defendants, 
spell[s] out an unlawful conspiracy to defeat 
the Moreland in its quest for prior run 
films. There is no dispute that, if the evi- 
dence, even though purely circumstantial, 
should disclose the existence of a monopoly 
power and the wrongful use of that power, 
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this Court would be duty bound to award 
such damages as are proved. However, 
the complete and careful analysis of the 
record utterly fails to prove either the use 
of the monopoly power of Cooperative or 
any concerted action on the part of the 
distributor-defendants. 


[Similarity of Action Indicative 
of Business Judgment] 


While it is true, to a certain extent, that 
the distributor-defendants acted in a similar 
fashion in their dealings with the Moreland 
Theater, that accused conduct, in and of 
itself, falls far short of proving their com- 
plicity in a forbidden conspiracy. Milgram 
v, Loew’s, Inc. [1950-1951 Trane CAsEs 
J 62,938], 192 F. 2d 579 (1951); Windsor 
Theatre Co. v. Walbrook Amusement Co. 
[1950-1951 Trape Cases § 62,721, 62,857], 
94 F. Supp. 388, 392, 189 F. 2d 797 (1951); 
Westway Theatre, Inc. v. Twentieth Century- 
Fox Film Corporation, 30 F. Supp. 830, aff'd 
113 F. 2d 932 (1940). As it will be again 
pointed out later, whatever similarity of con- 
duct is here disclosed is indicative of nothing 
more than the fact that the business judgment 
of all the distributor-defendants prompted 
them to prefer to deal with a theater with 
which they had a long and satisfactory busi- 
ness relationship rather than with one which 
because of the vicissitudes of economic for- 
tunes had not been a steady customer. 
Certainly there is nothing unlawful per se 
in the mere preference of one theater over 
another. Dipson Theatres, Inc. v. Buffalo 
Theatres, Inc, 190 F. 2d 951 [1950-1951 
TRADE CASES § 62,896], cert. den., 342 U. S. 
926 (1951); Windsor Theater Co. v. Wal- 
brook Amusement Co., supra. It must also 
be recognized that it is not inherently im- 
proper for a distributor to grant. and for 
an exhibitor to accept clearance over another 
exhibitor, so long as that clearance is con- 
fined to a reasonable area and a reasonable 
duration. Schine Chain Theatres, Inc. v. 
United States, supra; Fanchon & Marco v. 
Paramount Pictures, Inc. [1950-1951 TRapE 
Cases 62,909], 100 F. Supp. 84 (1951); 
Mid-West Theatres Co. v. Co-Operative 
Theatres of Michigan, Inc., 43 F. Supp. 216 
(1941). 

Assuming, however, that there is some- 
thing sinister in the mere uniform or iden- 
tical conduct of motion picture distributors, 
this Court is not persuaded that there was 
such similarity of dealing among these 
distributor-defendants as to warrant the 


{ 67,360 


Court Decisions 
G. & P. Amusement Co. v. Regent Theater Co. 


Number 255—150 
12-4-52 


emphasis that the plaintiff has given that 
factor. The record discloses that each of 
the distributors, at sometime or another 
during the plaintiff's occupancy of the More- 
land, licensed films to that theater on a 
run prior to the Regent. In fact, Loew’s, 
as has been presviously stated, from 1946 
on permitted the Moreland to bid for prior 
run product on an equal basis with the 
Regent. The plaintiff seeks to turn these 
matters in its favor by the repeated asser- 
tion that the Moreland, in rare instances, 
received preference over the Regent only 
when Mooney and the distributor-defendants 
had a falling out and that it was subjected 
to harsh and onerous conditions under the 
Loew’s bidding arrangement. The evidence, 
however, is, at least, equally susceptible 
of the conclusion that the distributor- 
defendants were motivated in these actions 
solely by a desire to find an additional 
satisfactory outlet for their product. The 
record clearly establishes, the gross receipts 
obtained by the distributor-defendants from 
films sold to the Moreland were insuf- 
ficient to justify any change in their policy 
of granting the Regent preference. 


[Cooperatives Monopoly Power—Distribu- 
tors Right of Customer Selection] 


Perhaps the most vital element of the 
plaintiff’s case is the alleged monopoly 
buying power of Cooperative. It was con- 
ceded that under the facts here presented, 
without a showing that such monopolistic 
power actually existed, proof of conspiracy, 
either vertical or horizontal, has failed. 
While it is true that Cooperative repre- 
sented a considerable number of exhibitors 
who comprised the local film market, that 
fact does not, in and of itself, establish 
that Cooperative actually possessed the 
trade restraining potential attributed to it, 
nor that Mooney was, thus, enabled to 
“throw his weight around” to the extent 
necessary to cause the distributor-defendants 
to grant him a preferential right-of-way in 
local film traffic. There is nothing inher- 
ently unlawful in the acquisition and reten- 
tion of a great volume of purchasing power. 
It is only when that power is used in such 
a manner as to further an unlawful restraint 
of trade that the wielder of the power runs 
afoul of the Sherman Act. United States v. 
Griffith, supra. Therefore, in the absence of 
oppressive or coercive exercise of Co- 
operative’s admitted buying potential, the 
distributor-defendants were perfectly free 
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to exercise their general right of customer 
selection with respect to the Regent or any 
other theater similarly situated, whether or 
not the theater ultimately selected was 
represented by a film purchasing agent. 
That proposition finds ample support in the 
decisions. United States v. Colgate & Com- 
pany, 250 U. S. 300 (1919). This Court in 
a recent opinion had occasion to point out 
the existence and the inviolability of the 
unrestricted right of customer selection “in 
the absence of any purpose to create or 
maintain a monopoly.” United States v. 
Lorain Journal Company [1950-1951 TrapE 
CASES { 62,685], 92 F. Supp. 794, 797 (D. C. 
Ohio, 1950), aff'd U. S. Sup. Ct. [1950-1951 
TRADE CASES { 62,957], 342 U. S. 143 (1951). 


The plaintiff seeks to establish Coopera- 
tive’s wrongful use of its purchasing power 
by showing that Mooney customarily, in 
bargaining with the distributors, joined 
together in a single preliminary contract 
theaters represented by Cooperative in 
“closed situations”’ with those located in 
“open situations.”*® Thus, it is claimed that 
Mooney was able to use the possibility 
of his refusal to buy in the closed market 
as a sword above the heads of the dis- 
tributors to force them to prefer the Regent 
or any other theater which he represented 
in an open situation. This course of deal- 
ing, plaintiff argues with particular em- 
phasis, is in direct violation of the “theater 
by theater” and “picture by picture’ method 
prescribed by the Supreme Court in United 
States v. Paramount Pictures, Inc., supra, as 
the proper and lawful manner of negotiating 
for films. 


[Mandate of “Picture by Picture” and 
“Theater by Theater’ Dealing 
Not Violated] 


The evidence here does not substantiate 
the contention that Cooperative used its 
representation of noncompetitive theaters to 
exact the preference of the Regent over 
the Moreland, despite the fact that Mooney 
often carried on negotiations with the 
distributor-defendants for all of Coopera- 
tive’s customer theaters at one time. The 
mere representation by Cooperative of both 
competitive and noncompetitive clients, in 
a single negotiation, does not per se violate 
the mandate of “picture by picture” and 


Cited 1952 Trade Cases 
G. & P. Amusement Co. v. Regent Theater Co. 


67,911 


“theater by theater” dealing. Nor does 
failure to employ that formula, under all 
circumstances, constitute a violation of the 
Sherman Act. Specific practices deemed 
unlawful under one set of circumstances are 
not necessarily unlawful under another. 
Dipson Theatres, Inc. v. Buffalo Theatres, 
Inc., supra; Windsor Theatre Co. v. Walbrook 
Amusement Co., supra; Fifth and Walnut, 
Inc, v. Loew's Inc. [1948-1949 Trape CASES 
J 62,453], 176 F. 2d 587 (1949). Assuming, 
however, that the Supreme Court, by its 
decisions in the Schine and Paramount cases, 
supra, did lay down an unfailing formula, 
that, to meet the requirements of the law, 
the parties must deal “picture by picture” 
and “theater by theater” under all circum- 
stances and in all fact situations, the plain- 
tiff still has failed to prove by convincing 
evidence that Mooney and the distributor- 
defendants have not dealt in the prescribed 
manner. 

Compelling logic, in this Court’s view, 
directly refutes the plaintiff’s contention 
that Mooney used his closed situations as 
a lever in negotiating for films for the 
Regent in preference over the Moreland. 
It is to be seriously doubted that an in- 
dividual theater owner in a noncompetitive 
situation would suffer his position to be 
used in a manner, which may work to his 
detriment, as an instrument for obtaining 
the preferential treatment of an exhibitor 
with whom he had no particular connection 
other than the fact that they were both 
represented by Cooperative. To the con- 
trary, it is more likely that he should ob- 
ject vigorously to such treatment, even to 
the point of refusing to purchase the serv- 
ices of Cooperative in the future. That 
fact was well-known and fully realized by 
all the parties concerned. In this respect, 
it is pertinent that no individual exhibitor 
represented by Cooperative had any finan- 
cial interest in the operation of the company 
as a whole. 


The burden of proving that Cooperative’s 
monopoly power and the parallel action of 
the distributor-defendants was of such a 
nature as to justify a finding of damages 
rests with the plaintiff. During the long 
trial the plaintiff introduced in evidence 
certain excerpts from letters which were 
culled from the vast amount of correspond- 


7A theater is said to be located in a closed 
situation when it has no competition in its com- 
petitive area from a theater showing films on 
the same run. 
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8 A theater is said to be located in an open 
situation when it has competition in its area 
from a theater showing films on the same run. 
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ence between the district and branch man- 
agers of the distributor-defendants and their 
respective home offices. There was also 
presented testimony regarding one or two 
isolated conversations alleged to have taken 
place between. Mooney and the agents of 
the distributor-defendants. All of these 
matters were introduced in an attempt to 
show the coercive force wielded by Co- 
operative and the extent to which the 
distributor-defendants responded to it, thus 
taking part in the wrongful conspiracy 
which led to the downfall of the Moreland. 
Such evidence is unimpressive. The net 
result of its presentation is to prove only 
that which has already been admitted, that 
Cooperative acted as booking agent for a 
large number of theaters and that the 
distributor-defendants conducted their busi- 
ness in a similar manner in the Moreland- 
Regent situation. 


Time and time again throughout its argu- 
ment the plaintiff directed the Court’s at- 
tention to the preliminary contracts which 
it had offered as exhibits. These contracts, 
or “deal sheets,” as they are called in the 
movie industry, are commonly used by 
booking agents in negotiating with the dis- 
tributors for films for the various theaters 
which they represent. The plaintiff com- 
plains of the fact that Mooney, in his 
negotiations with the distributor-defendants, 
customarily “lumped together’ all or a 
large number of his exhibitor clients in a 
single deal sheet. Here again the evidence 
is ineffective to prove a conspiracy. The 
frivolity of requiring Mooney to negotiate 
by means of a separate deal sheet and in 
a separate sitting for each of his clients is 
too obvious to require an extended ex- 
planation. 


[Complete Failure of Proof] 


Further detailed recital of the reasons 
why the plaintiff failed to prove its con- 
tentions seems unnecessary. It suffices to 
say that the claimed existence and exercise 
of monopoly power was found in constant 
assertion, rather than in the proof. The 
accusation of horizontal conspiracy among 
the distributor-defendants is supported by 
nothing more than their continuance of 
similar dealing with the Regent Theater. 
The charge of vertical conspiracy between 
the distributors, on the one hand, and Co- 
operative and the exhibitors, on the other, 
is predicated almost entirely on nothing 
more concrete than the showing of a large 
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volume of purchasing power in the hands 
of Cooperative. It is true that Cooperative 
did act as buying or booking agent for a 
large number of theaters, some of which 
were located in competitive situations while 
others enjoyed a field free of competition, 
but the conclusion of the existence of either 
a horizontal or vertical conspiracy which 
the plaintiff asks the Court to draw from 
the mere presence of those circumstances, 
is wholly unwarranted. This Court is firmly 
convinced that there is complete and utter 
failure of proof, that the alleged monopoly 
buying power and conspiracy ever existed. 

To entitle plaintiff to recover, it must 
show that, as a direct and proximate re- 
sult of the claimed wrongful acts, it has 
been damaged. This, in the opinion of 
this Court, the plaintiff has failed to show, 
nor is the Court convinced that the plaintiff 
has succeeded in showing the existence 
or the amount of the damages claimed. 


[Neighborhood Could Not Support 
Two Theatres] 


It must have been apparent to all who 
operated the Moreland that the potential 
patronage of the neighborhood was insuf- 
ficient to permit the profitable operation of 
two theaters. Nor could there be any 
hope of implementing that potential patron- 
age by the attraction of persons residing 
outside of the neighborhood. As a general 
rule, theatergoers simply will not venture 
from their own immediate neighborhoods 
to view a second or third run “movie.” 
From its very inception the Moreland was 
doomed to failure so long as the Regent 
sought to attract patrons to its box office 
across the street. It is likewise true that 
the Regent, if it were forced to compete 
with the Moreland, was bound to be a losing 
proposition. 

From the time of its original opening the 
Moreland distinguished itself by nothing 
but a marked inability to attract patronage. 
As early as the regime of Meyer Fine, a 
man well versed in the art of exhibiting 
motion pictures for profit and possessed of 
considerable buying power in his own right, 
the Moreland was a business failure. Yet 
the Moreland at that time was a newly con- 
structed theater with the latest equipment 
and most modern appointments. Certainly, 
if it had been possible for both the Regent 
and the Moreland to have been operated 
with any degree of success, that possibility 
would have been demonstrated during the 
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period of time when both theaters were 
under the guidance of Gusdanovic, and yet 
Gusdanovic’s uncontradicted testimony shows 
a net operating loss of $95,000 from the 
combined venture. What can be more con- 
vincing than the failure of a man of Gus- 
danovic’s ability in his field to show a profit 
on this type of enterprise? That Gusdano- 
vic, as is urged upon this Court by the 
plaintiff, acquired control of the Moreland 
solely for the purpose of insuring the 
Regent against competition from that quarter 
defies the belief of skilled and unskilled 
business minds alike. Conceding for the 
purpose of discussion only, that Gusdanovic 
did assume control of the Moreland for the 
avowed purpose of destroying its ability to 
compete with the Regent, such destruction 
had become an accomplished fact by the 
time the plaintiff acquired the Moreland in 
1937. The result of Gusdanovic’s alleged 
treachery was thus exposed to all potential 
purchasers of the theater, and the insistence 
with which plaintiff has called the Court’s 
attention to Gusdanovic’s experience with 
it serves only to re-emphasize the fact that, 
when the charged conspiracy began, the 
Moreland’s business outlook had been so 
completely destroyed that the distributor- 
defendants were legally justified in their 
conduct. Even before the plaintiff appeared 
upon the scene, the Moreland had acquired 
the reputation of neighborhood “slough 
house”, a theater given to the showing 
of foreign language films and off-brand 
releases. The plaintiff, at all times under 
the direction of men of considerable ex- 
perience, must be held to a knowledge of 
that fact. 


[Competing Theatre Improved] 


It would serve no useful purpose to set 
forth in detail the conclusions to be reached 
from the multitude of tables and auditing 
figures offered by both sides with respect 
to grossing history and potential, as well as 
the physical characteristics of the two thea- 
ters. It suffices to state simply that the 
Moreland, throughout its entire history, was 
a losing proposition. A great deal of testi- 
mony was offered tending to show the large 
sums of money expended by the Regent 
for maintenance and improvement, in par- 
ticular the installation of an air-conditioning 
system, a comfort never offered by the 
Moreland, as compared with the much 
smaller amounts expended by the More- 
land for the same purposes. The net effect 
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of such testimony, though not conclusive, 
is favorable to the defendants, for it is 
indicative of the reputation which each 
theater had acquired among the neighbor- 
hood theater patrons. It points up one 
more reason why the Regent had achieved 
the greater amount of success in the locality. 


It follows inexorably, therefore, that, re- 
gardless of its mode of operation, its physi- 
cal appointments and the quality of its 
product, the Moreland, if it had to meet 
the competition of the Regent, or any other 
neighborhood theater, was doomed to eco- 
nomic failure. Conversely, the Regent was 
in no position to become a successful busi- 
ness venture if it had to attract its patrons 
while the Moreland was exhibiting films 
on the same run. The tables of figures pre- 
pared by the auditors for both parties and 
for both theaters clearly demonstrate the 
soundness of this conclusion. Under these 
circumstances the distributor-defendants, 
under the law, had an absolute right to 
Select the Regent in’ preference ‘to the 
Moreland. They had the right to continue 
to deal with an established customer, whose 
reliability and productivity had proven con- 
stant over the years, rather than to switch 
allegiance to the Moreland, which had from 
its very beginning a checkered and unsuc- 
cessful business existence, regardless of 
product, management or any other factor 
which might have led to success or failure. 


[No Unlawful Deprivation of Product] 


Under no circumstances should this Court 
be taken as having decided that the depriva- 
tion of product plays no part in defeating 
the successful operation of a theater. It 
has held merely that the deprivation of 
product in this case was prompted by con- 
siderations other than the monopolistic prac- 
tices and conspiracy with which these de- 
fendants were charged. Judge Chesnut, in 
Windsor Theatre Company v. Walbrook 
Amusement Company, supra, well stated the 
situation which is applicable to this case. 


“*K %* % Two theaters directly across 
the street from each other were in active 
competition. Each distributor had to do 
business with one or the other on first 
availability of pictures in the zone. Some 
of the eight major distributors preferred 
to do business with the plaintiff but the 
majority preferred to continue their long 
previously satisfactory business with the 
defendants. In doing so they exercised 
what I understand still to be clearly their 
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undoubted and important right to select 
EMetieCUSLOMerSsnin i | 


[American Business] 


The opportunity of a business entity, 
when acting without ulterior motives and 
free from compulsion, to sell its product 
to one potential customer in preference to 
another, exemplifies precisely the type of 
economic system upon which American 
business thrives. This Court has never re- 
garded the Sherman Act as an instrument 
requiring a dealer in commodities to sell 
to all comers, when to do so will be to run 
the risk of destroying a good customer by 
selling to another when it is simply an 
economic impossibility for both to exist— 
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business by drawing from a successful busi- 
ness the substance upon which it depends 
so that the latter shall perish and the former 
shall survive. In this instance, to transmit 
from the Regent to the Moreland all of the 
product of the distributor-defendants would 
be to grant the Moreland a reprieve and 
to condemn the Regent to death. To trans- 
mit one-half of that product would result in 
the destruction of both theaters. To award 
damages to the Moreland would be to effec- 
tuate such a transmittal indirectly when to 
do so directly would shock one’s conscience. 


[Plaintiff Not Entitled to Recover] 


The careful and complete analysis of all 
the evidence leads to the inevitable conclu- 
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provided, of course, that there is no wrong- 
ful use of monopoly power or conspiracy 
to restrain trade. If that were the purpose 
of the Sherman Act, it would be a vehicle 
for the destruction of business rather than 
a law to eliminate the road blocks to com- 
petition so as to permit business enterprises 
to grow and prosper. Nor does it believe 
that it was ever intended to be the purpose 
of the Sherman Act to revitalize a failing 


sion that the plaintiff has failed to sustain 
the material allegations necessary to per- 
mit recovery. The facts adduced and the 
applicable law justify no other result. The 
defendants will comply with Rule 4 of the 
Rules of the United States District Court 
for the Northern District of Ohio in such 
a manner as to conform to this opinion. 


The plaintiff is not entitled to a recovery. 


[] 67,361] United States v. Reno Merchant Plumbing and Heating Contractors, Inc.; 
Automatic Heat Service, Inc.; Heating and Air Conditioning Supply, Inc.; Savage & Son, 
Inc.; Saviers Electrical Products Corporation; J. J. Pellizari; Harry Gindes, doing busi- 
ness as Liberty Plumbing Company; William C. Bright; Charles L. Clark, doing business 
as Clark Plumbing & Heating; Earl L. Gottschalk; John F. Kuenzli, doing business as 
Hillcrest Plumbing Company; D. A. Humes, C. E. Humes, and H. D. Humes, doing 
business as Humes Plumbing & Heating Company and as Humes Bros. Plumbing & Heat- 
ing; Tom C. Ivers, doing business as Ivers & Son; Gus Jensen; John Lukey, doing 
business as Nevada Plumbing & Heating; Carl Stevens; Edwin W. Storm; and Charles 
C. Smith. 


In the United States District Court for the District of Nevada. 
November 14, 1952. 
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Sherman Antitrust Act 


Consent Decrees—Practices Enjoined—Duplicate Bids—Breaking Down Bids— 
Plumbing and Heating Suppliers and AssociationAn association of plumbing and heat- 
ing contractors and its members are enjoined by a consent decree from submitting copies 
of duplicate bids or otherwise disclosing such bids to any person except a bid depository; 
from transmitting copies of duplicate bids to a bid depository prior to the submission of 
the originals thereof to an awarding authority; and from breaking down any bid into 
its component elements, except where the awarding authority requires that such a break- 
down be made. 


See the Sherman Act annotations, Vol. 1, § 1220.158, 1240.281, 1530.20, 1590. 


Consent Decrees—Agreements Prohibited—Bid Depository—Revision of Bids—Dupli- 
cate Bids—Assessment of Penalties—An association of plumbing and heating contractors 
and its members are enjoined by a consent decree from entering into any agreement or 
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plan which provides that bids shall be submitted to a bid depository prior to transmitting 
them to an awarding authority; that any person shall submit a bid only at a specific time 
or place; that any person who has not previously submitted a bid shall not, after bids 
are opened, submit a bid; that after bids have been opened no participant shall revise 
his bid, or revise his bid within a stated time or only upon specified conditions; that 
any bid depository shall disclose, in advance of the opening of the original bids by the 
awarding authority, whether any person has indicated an intention to bid, the identity of 
any person who has so indicated or has submitted a duplicate bid, or the bid of any 
participant; that each participant shall pay the bid depository a percentage of the price he 
receives under each contract; that duplicate bids shall be deposited with any person 
connected with the plumbing and heating industry; or that penalties shall be assessed 
or any action be taken against any person disagreeing with any system for the trans- 
mission of bids to a bid depository. 


See the Sherman Act annotations, Vol. 1, { 1220.158, 1530.20. 


Consent Decrees—Practices Enjoined—Fixing Prices or Conditions of Sale—Bids— 
Agreements Not to Sell or Not to Work.—An association of plumbing and heating con- 
tractors and its members are enjoined from entering into any understanding to fix prices, 
discounts, or other terms or conditions for the sale, installation, or repair of plumbing 
supplies to third persons; to coerce any awarding authority (1) not to seek lower prices 
for the sale, installation, or repair of plumbing supplies after bids are received, (2) to 
return uninvited bids, (3) to award a contract to any participant only at the price con- 
tained in such participant’s bid, (4) to discriminate against any person; to coerce any 
journeyman plumber or apprentice not to work for any master plumber; or to coerce 
any seller of plumbing supplies not to sell such supplies to any person. 


See the Sherman Act annotations, Vol. 1, J 1240.141, 1240.281, 1530.20, 1530.40. 


Consent Decrees—Specific Relief—Amendment of By-Laws—Association of Plumbing 
and Heating Contractors.—An association of plumbing and heating contractors is required 
by a consent decree to institute and complete such proceedings as may be necessary 
to amend its by-laws to comply with the provisions of the decree, and to furnish to each 
of its present members and to each of its future members a copy of the decree and 
require as a condition of membership that all such members agree to comply with the 
provisions of the decree. 


See the Sherman Act annotations, Vol. 1, § 1230, 1535.90. 


For the plaintiff: Newell A. Clapp, Acting Assistant Attorney General; Miles N. Pike, 
United States Attorney, by Robert L. McDonald, Assistant United States Attorney; 
Edwin H. Pewett and Wallace Howland, Special Assistants to the Attorney General; 
and Daniel B. Britt and Lyle L. Jones, Trial Attorneys. 


For the defendants: Sidney W. Robinson and Harlan L. Heward for Reno Merchant 
Plumbing and Heating Contractors, Inc.; Automatic Heat Service, Inc.; Heating and Air 
Conditioning Supply, Inc.; Savage & Son, Inc.; Saviers Electrical Products Corp.; J. J. 
Pellizari; Harry Gindes, d.b.a. Liberty Plumbing Co.; William C. Bright; Charles L. 
Clark, d.b.a. Clark Plumbing & Heating; Tom C. Ivers, d.b.a. Ivers & Son; Gus Jensen; 
John Lukey, d.b.a. Nevada Plumbing & Heating; Edwin W. Storm; and Charles C. 
Smith. T. L. Withers for John F. Kuenzli, d.b.a. Hillcrest Plumbing Co. 


Final Judgment consented to the entry of this Final Judg- 
[Consent to Entry of Judgment] ment without trial or adjudication of any 


he: : issue of fact or law herein, and without 
a ee Det Jae Un full et]: Ping AGmsion by any of the pares eset 
its complaint herein on June 5, 1950, and to any such issue; and the court having 
the undersigned defendants having filed considered the matter and being duly ad- 
their several answers to said complaint vised; 
denying the substantive allegations thereof; Now, therefore, before any testimony has 
and the plaintiff and the said defendants, by been taken and without trial or adjudication 
their respective attorneys, having severally of any issue of fact or law herein, and 
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upon consent of the parties hereto, it is 
hereby 

Ordered, adjudged and decreed, as fol- 
lows: 

i 

[Corporate and Individual Defendants] 

The defendants who are parties to this 
Final Judgment are: 


(A) The following named corporate de- 
fendants: 


Reno Merchant Plumbing and Heating 
Contractors, Inc. 


Automatic Heat Service, Inc. 
Heating and Air Conditioning Supply, 
Inc. 
Savage & Son, Inc. 
Saviers Electrical Products Corporation. 
Each of said corporate defendants is a cor- 
poration organized and existing under Ne- 
vada laws, and each has its office and prin- 
cipal place of businéss in Reno, Nevada. 
(B) The following named individual de- 
fendants: 
J. J. Pellizari. 
Harry Gindes, doing business as Liberty 
Plumbing Company. 

William C. Bright. 

Charles L. Clark, doing business as Clark 
Plumbing & Heating. 

John F. Kuenzli, doing business as Hill- 

crest Plumbing Company. 
Tom C. Ivers, doing business as Ivers & 
Son. 

Gus Jensen. 

John Lukey, doing business as Nevada 
Plumbing & Heating. 

Edwin W. Storm. 

Charles C. Smith. 


Each of said individual 
resident of Reno, Nevada. 


defendants is a 


It 
[Cause of Action Under Sherman Act] 


The Court has jurisdiction of the subject 
matter hereof and of the parties hereto. The 
coniplaint states a cause of action against 
the undersigned defendants under Section 1 
of the Act of Congress of July 2, 1890, en- 
titled “An Act to protect trade and com- 


merce against unlawful restraints and 
monopolies” as amended. 
{| 67,361 
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III 
[Definitions] 


As used in this Final Judgment: 


(A) “Association” shall mean the defendant 
Reno Merchant Plumbing and Heating 
Contractors, Inc., an incorporated associa- 
tion organized and existing under the laws 
of the State of Nevada, and having its 
principal place of business in Reno, Nevada; 

(B) “Defendants” shall mean those de- 
rendants who consent to the entry of this 
Final Judgment; 

(C) “Person” shall mean an individual, 
partnership, firm, association, corporation, 
or other business or legal entity; 

(D) “Plumbing supplies” shall mean ma- 
terials and fixtures utilized in the installation 
or repair of water, gas or waste disposal 
systems, steam and hot water systems, air 
conditioning systems involving split systems 
using coil surfaces, oil burners, and refrig- 
eration, in houses, buildings, and other 
structures and includes, among _ other 
items, pipe, fittings, valves, trim, lavatories, 
sinks, bathtubs, water closets, and furnaces; 


(E) “Awarding authority” shall mean any 
person who solicits and receives bids and 
awards contracts for the sale, installation 
or repair of plumbing supplies; 


(F) “Participant” shall mean any person 
who submits a bid to an awarding authority; 


(G) “Bid’” shall mean the price for which 
a participant offers to sell, install or repair 
plumbing supplies, or the basis of his total 
charges therefor, as for example, cost plus 
or time and materials, and includes both the 
original submission of a price and all sub- 
sequent re-submissions of price; 


(H) “Bid depository” shall mean any dis- 
interested person not connected with the 
plumbing industry to whom copies of du- 
plicate bids are transmitted at the same 
time the originals are deposited with the 
awarding authority and who opens and pub- 
lishes such duplicate bids only after the 
originals have been opened by the awarding 
authority. 


IV 
[Applicability of Judgment] 


The provisions of this Final Judgment 
applicable to any defendant shall apply to. 
such defendant, its officers, directors, agents, 
employees, subsidiaries, successors and 


assigns, and to all other persons acting 
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or claiming to act under, through or for 
such defendant. 


V 
[Bidding Practices Prohibited] 


Each of the defendants is enjoined and 
restrained from: 

(A) Submitting copies of duplicate bids 
or otherwise disclosing such bids to any 
person except a bid depository; 

(B) Transmitting or submitting copies of 
duplicate bids to a bid depository prior to 
the submission of the originals thereof to 
an awarding authority, except that where 
copies of duplicate bids are sent by mail 
to a bid depository located outside of the 
State of Nevada, such copies may be sent 
by mail, other than air mail, not more than 
twelve (12) hours prior to the time set for 
receipt of bids by the awarding authority. 

(C) Breaking down any bid into its com- 
ponent elements, except where the award- 
ing authority requires that such a breakdown 
be made, provided, however, that the sub- 
mission of separate bids for plumbing, heating, 
and air-conditioning shall not be deemed 
to be a violation of this sub-paragraph (C). 


Vi 


[Common Action Concerning Bidding 
Practices Prohibited] 


Each of the defendants is jointly and 
severally enjoined and restrained from en- 
tering into, adhering to, renewing, main- 
taining or furthering, directly or indirectly, 
or inducing others to enter into, any con- 
tract, agreement, understanding, plan or 
program or common course of action, which 
provides; 

(A) That bids shall be submitted to a 
bid depository prior to transmitting them 
to an awarding authority; or 

(B) That any person shall submit a bid 
only at a specific time or place except 
where such time or place is designated by 
an awarding authority for receiving bids; 
or 

(C) That any person who has not pre- 
viously submitted a bid on a particular job 
shall not, after bids are opened, submit a 
bid on said job; or 

(D) That after bids have been opened no 
participant shall change or revise his bid; or 


(E) That after bids have been opened no 
participant shall change or revise his bid 
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within a stated time or only upon specified 
conditions; or 

(F) That any bid depository shall dis- 
close, in advance of the opening of the 
original bids by the awarding authority, 
whether any person has indicated an inten- 
tion to bid, the identity of any person who 
has indicated an intention to bid or has 
submitted a duplicate bid, or the bid of 
any participant; or 

(G) That each participant shall pay the 
bid depository or any other person a per- 
centage of the price he receives under each 
contract; or 

(H) That duplicate bids shall be de- 
posited with any person connected, directly 
or indirectly, with the plumbing and heating 
industry; or 

(1) That penalties shall be assessed or 
any action be taken against any person 
disagreeing with or not joining in or failing 
to adhere to any system for the transmis- 
sion of bids to a bid depository, or similar 
understanding, plan or program. 


VII 
[Other Practices Prohibited] 


Each of the defendants is jointly and 
severally enjoined and restrained from en- 
tering into, adhering to, maintaining or 
furthering, directly or indirectly, any con- 
tract, agreement, understanding, plan or 
program to: 

(A) Fix, establish, maintain or adhere to 
prices, discounts, interest rates or other 
terms or conditions for the sale, installa- 
tion or repair of plumbing supplies to third 
persons; 

(B) Urge, advise, induce or coerce any 
awarding authority: 


(1) Not to seek lower prices for the 
sale, installation or repair of plumbing 
supplies after bids are received on a 
particular job; 

(2) To return uninvited bids; 

(3) To award a contract to any partici- 
pant only at the price contained in such 
participant’s bid; 

(4) To discriminate against any person 
or group of persons in the receiving of 
bids or the awarding of contracts; 


(C) Urge, induce, advise or coerce any 
journeyman plumber or apprentice not to 
work for or prevent any such person from 
working for any master plumber; 
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(D) Urge, induce, advise or coerce any 
seller of plumbing supplies not to sell such 
supplies to any person or group of persons. 


VIII 
[Amendment of By-Laws Ordered] 


(A) Defendant Association, within sixty 
(60) days from the date of entry of this 
Final Judgment, shall institute and com- 
plete such proceedings as may be appro- 
priate and necessary to amend its by-laws, 
rules and regulations to comply with the 
provision of this Final Judgment. 


Within ninety (90) days from the date of 
entry of this Final Judgment, defendant 
Association shall notify this Court and the 
Attorney General of the United States in 
writing of the action taken by it to comply 
with this Section VIII(A); 


(B) Defendant Association shall furnish 
to each of its present members and to each 
of its future members a copy of this Final 
Judgment and require as a condition of 
membership that all such members agree 
to comply with the provisions thereof. 


IX 
[Inspection and Compliance] 


For the purpose of securing compliance 
with this Final Judgment, duly authorized 
representatives of the Department of Jus- 
tice shall, on written request of the Attor- 
ney General or the Assistant Attorney 
General in charge of the Antitrust Division, 
and on reasonable notice to any defendant, 
made to its principal office, be permitted, 
(A) reasonable access, during the office 
hours of such defendant, to all books, ledg- 
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ers, accounts, correspondence, memoranda, 
and other records and documents in the 
possession or under the control of such 
defendant, relating to any of the matters 
contained in this Final Judgment, and (B) 
subject to the reasonable convenience of 
such defendant, and without restraint or 
interference from it, to interview officers 
and employees of such defendant, who may 
have counsel present, regarding any such 
matters. Upon such request, the defendant 
shall submit such written reports with re- 
spect to any of the matters contained in 
this Final Judgment as from time to time 
may be necessary for the purpose of the 
enforcement of this Final Judgment. No 
information obtained by the means per- 
mitted in this Section IX shall be divulged 
by any representative of the Department of 
Justice to any person other than a duly 
authorized representative of the Depart- 
ment except in the course of legal pro- 
ceedings in which the United States is a 
party for the purpose of securing compli- 
ance with this Final Judgment or as other- 
wise required by law. 


x 
[Jurisdiction Retained | 


Jurisdiction of this action is retained for 
the purpose of enabling any of the parties 
to this Judgment to apply to the Court at 
any time for such further orders and direc- 
tions as may be necessary or appropriate 
for the construction or carrying out of this 
Judgment, for the modification of any of 
the provisions thereof, and for the enforce- 
ment of compliance therewith and punish- 
ment of violations thereof. 


[| 67,362] Opinion of the Attorney General of the State of Minnesota. 


Addressed to James W. Clark, Commissioner, Department of Business Research and 


Development, to the attention of Donald M. Sandland, by Charles E. Houston, Assistant 


Attorney General, for J. A. A. Burnquist, Attorney General of Minnesota. Dated Novem- 
ber 7, 1952. 


Minnesota Unfair Trade Practices Act and Trusts and Combinations Law 


tate Laws—Inducements to Buyers to Sever Relations with Present Suppliers— 
Lawfulness.—There is no state law which prohibits a wholesale distributor from going to 
the customers of another distributor and offering a gift in the nature of an elaborate 
cooler or refrigerator, without any additional charge, in return for the transfer of the 
customer’s business from the existing wholesale distributor to the distributor making the 
offer. Unless this practice is prohibited by statute, it is permitted. 
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Attention is called to Section 3 of the Clayton Antitrust Act, which provides that a 
seller of goods shall make no agreement with a buyer whereby the buyer shall not use 
or deal in the goods of a competitor of the seller. However, there is no duty on the part 
of the Commissioner of the Department of Business Research and Development to enforce 
federal laws. 


See the State Laws annotations, Vol. 2, J 8428, 8435. 


Your letter of October 30 seeks the 
opinion of the Attorney General on a ques- 
tion involving these 


FACTS: 


“In one of the larger industries of 
Minneapolis a practice has been com- 
menced by a number of companies who 
are wholesale distributing companies to 
go to customers of another distributor 
and offer the said customer inducements 
to sever relations with the present dis- 
tributor and to commence the same busi- 
ness relationship with the company making 
the offer. Such distributor will offer the 
customer which in the given instance may 
be a grocery store, a gift in the nature of 
an elaborate cooler or refrigerator with- 
out any additional charge in return for 
the transfer of the business from the ex- 
isting wholesale distributor to the one 
making the offer. Title to the cooler or 
refrigerator may remain in the wholesale 
distributor and not in the customer but 
no charge is made for its use and there 
may be no bona fide agreement made for 
its purchase. This inducement may take 


[Clayton Antitrust Act] 
There is a United States statute, 15 


USCA Sec. 14, which reads: 


“Tt shall be unlawful for any person en- 
gaged in commerce, in the course of such 
commerce, to lease or make a sale or con- 
tract for sale of goods, wares, merchandise, 
machinery, supplies, or other commodities, 
whether patented or unpatented, for use, 
consumption, or resale within the United 
States or any Territory thereof or the 
District of Columbia or any insular pos- 
session or other place under the jurisdic- 
tion of the United States, or fix a price 
charged therefor, or discount from, or 
rebate upon, such price, on the condition, 
agreement, or understanding that the 
lessee or purchaser thereof shall not use 
or deal in the goods, wares, merchandise, 
machinery, supplies, or other commodities 
of a competitor or competitors of the 
lessor or seller, where the effect of such 
lease, sale, or contract for sale or such 
condition, agreement, or understanding 
may be to substantially lessen competi- 
tion or tend to create a monopoly in any 
line of commerce.” 


other forms, but generally follows the 
same pattern. The industry involved is 
one that deals in interstate commerce.” 
On these facts, you ask the 


QUESTION: 


“Is there any state legislation that 
could correct the situation described in 
the above inquiry?” 


OPINION 


Unless the practice which you mention is 
prohibited by statute, such practice is per- 
mitted. In the merchandising business, if 
the merchant wishes to increase his busi- 
ness, he seeks more customers. To induce 
new customers to do business with him, the 
new customer must be persuaded that to 
enter into such new relations, he must be 
shown an advantage. Such practices are 
not new. Sellers of merchandise seek to 
persuade purchasers that it is to the advan- 
tage of the purchaser to do business with 
the seller. 


You will note upon reading the quoted 
statute that the gist thereof is that the seller 
of goods shall make no agreement with the 
buyer whereby the buyer shall not use or 
deal in the goods of a competitor of the 
seller, where the effect thereof may be to 
substantially lessen competition or tend to 
create a monopoly in any line of commerce. 
The aim is to prevent monopolies. 

There is no duty on the part of the com- 
missioner of the department of business re- 
search and development to enforce the 
United States statutes. But there is no ob- 
jection to your calling attention to the stat- 
ute of the United States to the end that the 
citizen may avail himself if he is entitled to 
its benefits. 


[No State Law Prohibits the Practice] 


I know of no state law which prohibits 
the practice which you mention. 
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[] 67,363] Florence B. Bigelow, Marion B. Koerber, John E. Bloom, and William C. 
Bloom v. Balaban & Katz Corporation. 


In the United States Court of Appeals for the Seventh Circuit. 
Session, 1952. No. 10406. Dated November 24, 1952. 


Appeal from the United States District Court for the Northern District of Illinois, 
Eastern Division. 


October Term and 


Sherman Antitrust Act 

Private Antitrust Suit—Modification of Injunctive Provisions of Decree—Changed 
Conditions—Defendant’s Petition to Modify.—A decree of a trial court denying a petition 
filed by a motion picture exhibitor, one of a number of defendants in a private antitrust 
suit, to relax certain injunctive provisions contained in a decree entered against such 
defendants on the ground that the conditions in the motion picture industry have been 
so materially changed since the entry of the decree that specific restraints are no longer 
necessary and, being burdensome, should be removed, is in part modified. The power to 
modify an injunction turns upon the issue whether such modification is in adaptation to 
changed conditions not readily foreseeable at the time the decree was entered. 

Compulsory divestiture, provided for in decrees entered in suits by the United States, 
is found not to have resulted in such an immediate change in relationships between motion 
picture distributors and exhibitors as to require immediate relaxation of injunctive re- 
straints. The distribution of films by competitive bidding, which was adopted by pro- 
ducer-distributors after other practices were declared illegal, is not of itself a sufficient 
change to require the elimination of specific restrictions on extended runs and clearances 
at the present time. 

The provision prohibiting the playing of double features is modified so as to permit 
the exhibitor’s request for unconditional double featuring, since this provision does not 
adversely affect the plaintiff; and the exhibitor is relieved of the burden of affirmatively 
enforcing compliance with the double featuring restriction, since that is primarily the 
responsibility of its distributor-codefendants. The exhibitor also is entitled to relief in 
respect to “dead or waiting time” insofar as such relief was permitted by another decree in 
a different case and was consented to by counsel in the hearing below. 

See the Sherman Act annotations, Vol. 1, { 1650.290. 

For the appellant: Jacob I. Grossman, Alfred B. Teton, and Grant G. Guthrie, 
Chicago, Ill. 

For the appellee: Thomas C. McConnell, Chicago, III. 


Before Major, Chief Judge, and Kerner and FINNEGAN, Circuit Judges. 
[Appeal from Denial to Modify Decree] 
KERNER, Circuit Judge [In full text]: This 

appeal is from the denial of a petition filed 
by Balaban & Katz Corporation, one of a 


theatre, against a group of defendants, in- 
cluding petitioner, consisting of the five 
major producers and distributors of motion 
pictures in the United States and a number 
number of defendants in a conspiracy- Of their exhibitor-subsidiaries owning theatres 
antitrust suit, to relax certain injunctive im the Chicago area. The principal tar- 
provisions of the decree on the ground that get of the suit was the so-called Chicago 
the conditions in the industry have been so System of release which, because of the con- 


materially changed since its entry that the 
specific restraints are no longer necessary 
and, being unduly burdensome, should be 
removed. 

The decree in question was entered on 
October 16, 1946, in an antitrust suit 
brought by the owners of the Jackson Park 
Theatre, an independent motion picture 


spiracy between all these defendants, op- 
erated effectively to channel motion picture 
films through a succession of theatres owned 
or operated by one of themselves, thus 
preventing exhibition by independent theatres, 
including Jackson Park Theatre, until prac- 
tically all exhibition value had been squeezed 
out.’ 


1 The facts have been fully stated in the opin- 
ions of this court on earlier appeals in the same 
proceedings. 150 F. 2d 877 [1944-1945 TRADE 
CASES { 57,402] (reversed on the question of 
damages [1946-1947° TRADE CASES { 57,445], 
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327 U. S. 251) [19461947 TRADE CASES 
157,577]; 162 F. 2d 520 [1948-1949 TRADE 
CASES { 62,328]; 170 F. 2d 783 [1950-1951 
TRADE CASES { 62,644]; 183 F. 2d 60. See also 
[1948-1949 TRADE CASES { 62,242] 78 F. S. 250. 
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[Specific Restraints of Decree] 


The decree declared that the conspiracy 
to restrain and monopolize interstate trade 
in motion pictures generally, described as 
the Chicago system of release, was illegal 
and a violation of the Sherman Act, and it 
perpetually enjoined all defendants from 
carrying out such conspiracy or any similar 
conspiracy against the business of the Jack- 
son Park Theatre. In addition, it imposed 
specific restraints now described by peti- 
tioner as preventing defendants from re- 
Stricting the distribution of films on the 
South Side of Chicago to the defendants; 
preventing or delaying the Jackson Park 
Theatre from securing films until the ex- 
hibition value thereof had been lost; grant- 
ing the defendants’ theatres on the South 
Side arbitrary clearance over the Jackson 
Park Theatre; fixing admission prices in 
licensing agreements with the Jackson 
Park Theatre; the use of chain buying 
power; delaying the exhibition of motion 
pictures in Chicago by permitting first runs 
of longer than two weeks and subsequent 
runs of longer than one week, or “dead or 
waiting time” in any theatre owned or op- 
erated by any defendant, or by permitting 
move-overs from one defendant’s theatre to 
another defendant’s theatre, or by any uni- 
form plan of clearance for the purpose of 
accomplishing any of the acts otherwise en- 
joined; from making or performing con- 
tracts in conflict therewith; from playing 
double features with the intent or effect of 
preventing the Jackson Park Theatre from 
obtaining motion pictures which had not 
been placed by competing theatres owned 
or operated by the defendants. 


[Modtfication Sought] 


The present petition, filed June 12, 1950, 
asks that the decree be modified (a) to 
eliminate the Loop first run two-week re- 
strictions entirely, (b) to eliminate the clear- 
ance restriction to the extent of providing 
for a “reasonable interval of time between 
the conclusion of first runs and the begin- 
ning of subsequent exhibitions’, (c) to per- 
mit double features unconditionally on Loop 
first runs, and (d) to relieve petitioner of 
the burden of affirmatively enforcing com- 
pliance with the double featuring portion of 
the decree in its south side theatres. 


[Claimed Changes in Conditions in the 
Industry | 


In support of its petition, petitioner in- 
troduced evidence, oral and documentary, 
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intended to prove such material changes in 
conditions in the industry both locally and 
nationally after entry of the decree, as to 
compel a modification thereof. 


The first change to which it pointed was 
that in the relationship between the parties 
resulting from a consent decree entered in a 
New York Expediting Court which required 
divorcement of the producing and distribut- 
ing from the exhibiting branches of the in- 
dustry. The second change was in the 
system of distribution and exhibition in the 
city of Chicago. Petitioner asserted that it 
no longer had a monopoly of Loop first run 
theatres, and that competition had been 
fully established both in the Loop and in 
outlying areas as a result of the adoption by 
all distributors of competitive bidding sys- 
tems in place of the old licensing system. 


[Trial Court Denied Modification In Toto] 


The trial judge, who has heard all the 
proceedings in this protracted litigation, was 
not convinced by the showing made in sup- 
port of the petition and therefore denied 
it i toto. In denying it he referred to the 
fact that the Chicago system of release in- 
cluded various features, some of which, not- 
ably extended Loop runs, were not illegal 
or criminal in themselves. However, he 
thought they all added up to an illegal and 
discriminatory system, two of the basic evils 
of which were unlimited runs and clearance, 
and that he should not be asked to change 
those. He apparently was impressed by the 
fact that a similar suit brought by the 
owner of an independent theatre in Mil- 
waukee against all the same defendants as 
those involved in these proceedings with the 
exception of petitioner had disclosed a con- 
tinuation outside Chicago of the same prac- 
tices condemned and enjoined in this suit 
after entry of the decree herein, thus neces- 
sitating the entry of a similar decree four 
years after the one here sought to be modi- 
fied on the ground of change in conditions. 
See Milwaukee Towne Corp. v. Loew's Inc. 
[1950-1951 Trapr CAsEs { 62,891], 190 F, 2d 
561. 


As we understand the positions of the two 
parties on appeal, appellees contend that the 
trial court had no power to modify the 
decree for the reason that the changes re- 
lied upon to justify modification were the 
very results intended to be accomplished 
by the decree and that to modify it would 
simply be to restore the conditions intended 
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to be eliminated. Appellant’s complaint 
here is, in effect, that the trial judge adopted 
this view, refusing to consider the issue of 
changed conditions and apparently closing 
the door on any changes in the decree ex- 
cept as they might be negotiated between 
the parties themselves. Appellant contends 
that the changes to which it points have re- 
sulted from factors entirely apart from the 
decree, and that the removal of the specific 
restraints it finds unduly burdensome would 
in no way restore the fundamental evil in- 
tended to De destroyed. Emphasis is thus 
placed by both parties on the matter of 
change in conditions for the reason that 
under the doctrine of United States v. Swift 
& Co., 286 U. S. 106, power to modify an 
injunction turns upon the issue whether 
such modification is in adaptation to 
changed conditions not readily foreseeable 
at the time the decree was entered. 


| Divestiture and Competitive Bidding Do Not 
Result m Sufficient Changed Conditions | 


With respect to the first change, which 
appellant asserts results from the divorce- 
ment of the production-distribution and the 
exhibition branches of Paramount Pictures, 
Inc., there is no question but that the con- 
sent decree entered March 3, 1949, was in- 
tended to provide for complete separation 
of corporate management and operation of 
the two new corporations to be created out 
of the old Paramount Pictures, Inc., within 
one year after entry of the decree, and sepa- 
ration of stock ownership according to the 
plan of reorganization prescribed. 


We think appellant is correct in saying 
that this is a change which could not have 
been contemplated at the time of the entry 
of the decree since the Expediting Court 
had rejected the plea of the Department of 
Justice for divestiture in its original decree, 
entered June 11, 1946, United States v. Para- 
mount Pictures, Inc. [1946-1947 TravE CAsEs 
{| 57,470], 66 Fed. Supp. 323, 353. However, 
it does not follow that it is such a change 
as to require immediate relaxation of re- 
strictions. No doubt the separation of in- 
terests required by the Paramount decree, 
together with the divestiture required by a 
similar consent decree against RKO, and 
by the final decree of the Expediting Court 
entered against all other defendants Febru- 
ary 8, 1950, to be completed within three 
years thereafter, will eventually be effective 
to eradicate all illegal concert of action 
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between the production-distribution and the 
exhibition branches of the industry. And 
the responsibility for policing the industry 
to make sure that the provisions of the de- 
crees are faithfully carried out will fall 
where we think it properly belongs—under 
the control of the Department of Justice in 
the interest of all rather than as in the 
Chicago situation where the owners of one 
independent theatre act in their own interest 
to maintain conditions of free competition 
which only incidentally aid other inde- 
pendent theatres who are equally interested 
but who have not prosecuted and won pro- 
tracted lawsuits. We think that compulsory 
divestiture did not result in such immediate 
change in relationships between distributors 
and exhibitors as to require immediate re- 
laxation of restraints in an industry whose 
members have been described as having 
“shown a marked proclivity for unlawful 
conduct * * *”’ United States v. Para- 
mount Pictures, Inc. [1948-1949 TRADE CASES 
q 62,244], 334 U. S. 131, 148. 


The second alleged change in conditions 
related to the method of distribution of 
films by competitive bidding rather than by 
licensing. While such a method was not 
specifically required by the decree, certainly 
some change had to be made from the old 
system of franchises, formula deals and 
block booking, which system was declared 
illegal in this proceeding as well as in the 
New York suit. To effect that required 
change, the producer-distributors developed 
their various zoning-competitive bidding 
systems. We think this was not of itself a 
sufficient change to require the elimination 
of the specific restrictions on extended runs 
and clearance at this time. That competi- 
tive bidding is not the complete answer to 
the problems of the independent theatre, see 
United States v. Paramount Pictures, Inc. 
[1948-1949 TrapE CAsEs § 62,244], 334 U. S. 
131, 161-166. The decrees requiring com- 
plete divestiture followed reversal of the 
Expediting Court’s original decree provid- 
ing for compulsory competitive bidding un- 
der the supervision of the court, which the 
Supreme Court found unwarranted and 
dangerous. All of this, we think, points up 
the necessity for continuing the present 
restrictions for the time being until rela- 
tionships between the producer-distributors 
and the exhibitors, both newly independent 
and originally independent, have had an op- 
portunity to develop. As we read the record 
here and our earlier opinions, we think it 
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was not the intention of the court to impose 
these particular restrictions in perpetuity. 
But we think it is no undue hardship on this 
defendant-conspirator to continue them for 
awhile longer. It may be that a longer ex- 
perience in operating under the decree in 
this proceeding as well as under those of 
the Expediting Court will reveal that they 
are no longer necessary in order to maintain 
a healthy condition of competition between 
this independent, Jackson Park Theatre, 
and the theatres owned by the corporate 
successor to petitioner’s parent, the old 
Paramount. It will then be time enough to 
say that restrictions against methods of 
doing business which are not illegal per se 
shall be eliminated. 


[Unhealthy Condition for One Theatre to 
Police Industry] 


We find no impropriety in the denial of 
the petition for modification on the basis 
of the showing here made. However, if 
the trial court’s decision is to be construed 
as meaning that there can never be any 
modification of the provisions of the injunc- 
tive decree, we think it goes too far. We 
cannot agree with the extreme position 
stated by counsel for Jackson Park Theatre 
on argument, that the decree provides for 
perpetuity, and that only the sale of the 
theatre would constitute such a change in 
condition as might render the decree inap- 
plicable. It appears from the argument of 
counsel for appellees that while he insists 
that he represents only the owners of the 
Jackson Park Theatre, nevertheless he em- 
phasizes the beneficent effects of the decree 
on other independents, stressing the im- 
provement of the condition of competition 
in the Loop as well as in the outlying areas 
—thus indicating that he does conceive his 
position as one of policeman for the indus- 
try. This also appears to have been the 
view of the Expediting Court which took 
cognizance of the Chicago Bigelow decree. 
The Paramount consent decree provided 
that in the event of the modification or 
vacating of that decree and the worsening 
of competitive conditions thereafter to the 
detriment of independent exhibitors in out- 
lying Chicago, upon a showing by the At- 
torney General to the Expediting Court, 
that court might order such relief as it 
deemed proper in order to create proper 
competitive conditions in outlying Chicago. 
Thus it appears that the court and the par- 
ties to that suit considered that the enforce- 
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ment of the Bigelow decree was to be relied 
upon to establish and maintain a system of 
free enterprise in the Chicago area, 


As we have previously indicated, it ap- 
pears to us to be an unhealthy condition 
for one independent theatre to be, in effect, 
policing the industry for this entire area. 
However, for the time being, its own activi- 
ties in its own self-interest undoubtedly 
create a healthier atmosphere of free com- 
petition for all independents in the area, a 
result also intended to be accomplished by 
the Expediting Court’s decrees. We think 
it is still entitled to the protection of the 
specific restrictions against extended runs 
and unlimited clearance for its own benefit 
and, incidentally, for the benefit of other 
independents not formally represented in 
these proceedings. 


[Relief from Restrictions Granted | 


In three respects we think appellant is 
entitled to some relief. It tells us that the 
decree has been construed to prevent any 
double featuring in its Loop first run 
theatres without appellees’ consent. Para- 
graph IX of the decree perpetually enjoined 
the practice of a policy of playing double 
features in defendants’ theatres in the 
Chicago Exchange territory for the purpose 
or with the intent or effect of preventing 
Jackson Park Theatre from obtaining pic- 
tures which had not theretofore been played 
by competing theatres owned or operated 
by defendants. We find nothing in this 
record to indicate that the playing of double 
features in Loop first run theatres would in 
any way tend to decrease the number of 
films released for exhibition in outlying 
theatres. Instead we think the record estab- 
lishes that such double featuring would in- 
crease the number for release, the very purpose 
intended to be accomplished. Appellant’s 
request for unconditional double featuring 
in its Loop first run theatres should there- 
fore be granted. Likewise, we think it 
should be relieved of the burden of affirma- 
tively enforcing compliance with the double 
featuring restriction in south side theatres 
since that is primarily the responsibility of 
its distributor-codefendants. Appellant com- 
plains that its own attempts to ensure 
compliance present an unnecessary and increas- 
ingly burdensome bookkeeping problem. 
We see no reason why Jackson Park Theatre 
should not look to the distributors for com- 
pliance. 
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It also appears to us that appellant is en- 
titled to relief in the matter of “dead or 
waiting time” insofar as such relief was 
permitted by the Milwaukee Towne decree 
and was consented to by counsel in the 
hearing below. That relief was limited to 
the siutation where a film which had been 
licensed for a two-weeks run had closed be- 
fore the expiration of the two weeks, in 
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which case up to ten days of “dead or 
waiting time’ was permitted before exhibi- 
tion in subsequent run theatres. The same 
relief should be allowed here. 


[Decree Modified] 


The decree of the District Court will be 
modified in accordance with this opinion, 
and as modified it is affirmed. 


[] 67,364] Lester Rothschild, individually and trading as Gen-O-Pak Company v. 
Federal Trade Commission. 


In the United States Court of Appeals for the Seventh Circuit. No. 10630. Dated 


November 20, 1952. 


On petition to review an order of the Federal Trade Commission. 


Federal Trade Commission Act 


Petition To Review Order—Misuse of Post Cards and Form Letters To Obtain 
Information Concerning Delinquent Debtors—Commission’s Findings.—A petition to 
review an order prohibiting the use of post cards (stating that petitioner has a package 
for the recipient of such cards which will be sent upon receipt of sufficient identification 
to warrant the sending of the package) and form letters (stating ‘““We will forward to 
you a small sum of money deposited with us, for you” if the debtor will give the 
information requested) unless the words “Collection Service,” appear in conjunction with 
the trade name, is set aside, and the order is enforced. The Commission found that (1) 
the representations contained in the post cards and form letters, as well as use of the 
trade names “Manpower Classification Bureau,” and “American Deposit System,” have 
the tendency to mislead the recipients of such post cards and form letters; (2) petitioner’s 
business, so far as the recipients of the cards are concerned, has nothing to do with 
transportation of packages or their delivery to the proper consignees; (3) petitioner was 
not in fact named as a depositary of a sum of money, as stated in the form letters; and 
(4) that it was obvious from all petitioner’s advertising that the post cards and form 
letters, under whatever trade name sold, were sold for no purpose other than to aid 
in making collections from delinquent debtors. 


See the Federal Trade Commission Act annotations, Vol. 2, { 6601.61. 


Misrepresentation—Petitioner’s Acts Constitute “Commerce’—Extent of Commis- 
sion’s Jurisdiction—Where a seller of post cards and form letters rendered services beyond 
the mailing of a request for information (namely, the transmission of three pen points 
of “negligible monetary value” to recipients of such cards together with advertising 
circulars for other products sold, upon receipt of return cards containing information 
asked for) such a transaction considered as a whole constitutes “commerce” as that term 
is defined in the Federal Trade Commission Act. Nor is the Federal Trade Commission 
deprived of jurisdiction because the deception involved was perpetrated by using the 
mails. The Commission acted within its powers in requiring that if petitioner used the 
cards and letters in the operation of his business, such cards and letters should be 
worded and phrased so as not to be misleading and deceptive. 


See the Federal Trade Commission Act annotations, Vol. 2, J 6125.133, 6125.325. 


Misrepresentation—Public Interest Involved—Proof of Pecuniary Loss Unnecessary. 
—The fact that a seller of post cards and form letters intended the recipients of such 
cards and letters to draw inferences therefrom not based on fact, and the fact that the 
information was requested not to enable the petitioner to mail a package to the debtor, 
but rather to entrap him, constitute acts against the public interest. Some of the debtors 
may have had a justifiable reason for not promptly paying their obligations. And a 
considerable number of persons who received cards and letters from petitioner were not 
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debtors. 
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It is not necessary that an unfair or deceptive act forbidden by the Federal 


Trade Commission Act should cause a pecuniary loss. One of the purposes of the Act 
has been the protection of the public, and public interest may exist even though the 
practice deemed to be unfair does not violate any private right. 


See the Federal Trade Commission Act annotations, Vol. 2, J 6125.350. 


For the petitioner: Samuel E. Hirsch. 


For the respondent: W. T. Kelley, Robert B. Dawkins, and Donovan Divet. 


Petition to review and set aside order denied and order of enforcement entered in 


FTC Dkt. 5853. 


Before Major, Chief Judge, Durry and Linptey, Circuit Judges. 


[Petition To Review FTC Order] 


Durry, Circuit Judge [Jn full text]: This 
is a petition to review a cease and desist 
order of the Federal Trade Commission. 
The amended complaint charged petitioner 
with unfair and deceptive acts and prac- 
tices in commerce, in violation of the Fed- 
eral Trade Commission Act. 


[Nature of Business] 


Petitioner’s principal place of business 
is at Chicago, Illinois, and he operates under 
the trade names of Gen-O-Pak Company, 
American Deposit System, and Manpower 
Classification Bureau. Under each trade 
name petitioner sells services and literature 
intended to be used in locating delinquent 
debtors. 


[Type of Postcards Distributed] 


Operating as the Gen-O-Pak Company, 
petitioner sells two forms of double post- 
cards carrying printed messages of which 
he is the author. Sales of these cards are 
made throughout the United States to firms 
and persons desiring to locate their delin- 
quent debtors. One half of one of the double 
postcard forms reads as follows: 


Office of the Gen-O-Pak Co. 
139 North Clark Bldg., 
Chicago 2, Illinois 


Dear Friend: 


We have on hand a package, which we 
will send to you if you will completely 
fill out the return card, giving sufficient 
identification to warrant our sending this 
package to you. We will hold same at 
your risk subject to your forwarding 


1Sec. 5 (a): ‘“‘Unfair methods of competition 
in commerce, and unfair or deceptive acts or 
practices in commerce, are declared unlawful. 

“The Commission is empowered and directed 
to prevent persons, partnerships, or corporations 
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directions for thirty days and the com- 
plete information requested. There are no 
charges whatsoever and the package will 
be sent to you all charges prepaid. 


Yours very truly, 
The Gen-O-Pak Co. 


The return card attached to the above card 
contains a questionnaire. Among other ques- 
tions asked of the person addressed is the 
name of his bank, his employer, and the 
name of a friend. 


Petitioner’s customers receive bundles of 
such cards from petitioner and address them 
to their respective debtors at their last 
known address, and then return the cards 
to petitioner who mails them to the debtors 
as addressed. Petitioner sends to his cus- 
tomers any reply cards received giving 
information concerning their debtors, and 
also mails to each replying debtor a packet 
containing three pen points having a retail 
value of 6¢. Petitioner testified the packet 
of pens thus sent is the package referred to 
on the postcards addressed to the debtors. 
In 1950 petitioner sold 44,253 of such cards 
at a price of 15¢ a set. The charge of 15¢ 
includes the cost of the cards, the cost of 
the pens, and covered petitioner’s service. 


The second form of double postcards 
which petitioner uses while trading as Gen- 
O-Pak Company also is addressed by peti- 
tioner’s customers. These cards are mailed 
to persons other than the debtor, and repre- 
sent that Gen-O-Pak Company has on hand 
a package which it wishes to deliver to 
the debtor. The reply card asks for debtor’s 
address and other information which would 
be valuable in making collections. When 
information is obtained by petitioner, it is 


* * * from using unfair methods of competition 
in commerce and unfair or deceptive acts or 
practices in commerce.’’ 52 Stat. Sec. 111-112; 
15 U. S. Code, Sec. 45 (a). 
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sent on to his customers. The petitioner 
then sends a packet containing three pen 
points to the person answering the inquiry. 
The average charge for this type of double 
card is 1l¢. In 1950 petitioner sold $8,510 
worth of this type of card. 


[Commussion’s Findings] 


The Commission found that by use of such 
cards petitioner falsely represented, and 
placed in the hands of his customers a 
means of falsely representing, directly or 
by implication, to customers’ debtors, and 
to others from whom information concern- 
ing debtors is sought, that such debtors 
are consignees of packages sent by others 
than petitioner and in the hands of peti- 
tioner in the usual course of his business; 
that the packages have been prepaid by 
the consignor and are held by petitioner 
only for forwarding purposes; that the pack- 
ages are of substantial value, and that delivery 
cannot be made because of lack of identi- 
fication or address. The Commission fur- 
ther found that such representations are 
false and misleading, that petitioner’s busi- 
ness, so far as the recipients of the cards 
are concerned, has nothing to do with trans- 
portation of packages or their delivery to 
the proper consignees; that petitioner’s 
whole scheme is that of obtaining informa- 
tion by subterfuge, and that the cards have 
no substantial connection with the sale and 
distribution of other products sold by peti- 
tioner. 


[Petitioner Seeks To Obtain Information 
Concerning Delinquent Debtors] 


Trading under the name, Manpower Clas- 
sification Bureau, at the same address, peti- 
tioner sells and distributes in interstate 
commerce form letters which are sent to 
debtors whose names and last known ad- 
dresses have been furnished by customers. 
The average price of the complete set of 
such letters and service is 1l¢. The Com- 
mission found that by use of such form 
letters and the name, Manpower Classifica- 
tion Bureau, petitioner falsely represented, 
and placed in the hands of his customers 
a means of falsely representing that peti- 
tioner is engaged in operating a labor clas- 
sification bureau for the purpose of obtaining 
information as to the manpower or employ- 
ment situation, whereas petitioner’s only | 
purpose is to obtain information concerning 
delinquent debtors by subterfuge. 
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[Description of Form Letter Sold 
by Petitioner] 


Petitioner also sells in interstate com- 
merce a form letter designated, “The Ameri- 
can Deposit System Type C Information 
Letter.” The average price is 15¢. In 1950 
petitioner sold 28,486 of these forms. The 
customers address the envelopes and peti- 
tioner mails them. The form letter states, 
“We will forward to you a small sum of 
money deposited with us, for you,” if the 
debtor will give the information requested. 
The information asked is of a kind useful 
in collecting debts. When information is 
given, petitioner sends three pennies to the 
person furnishing the information. The 
Commission found that the petitioner was 
not in fact named as a depositary of a sum 
of money, and was not engaged in a fiduciary 
capacity or otherwise in receiving money 
to be delivered to debtors or others. 


[Commission Finds Public Decewed by 
Such Postcards and Letters | 


The Commission found generally that the 
statements and representations contained in 
the postcards and the form letters sold and 
distributed by petitioner, as well as by his 
use of the trade names, “Manpower Clas- 
sification Bureau” and “American Deposit 
System,” clearly have the tendency to mis- 
lead and deceive the recipients of such post- 
cards and letters. 


Petitioner is a member of a collectors’ 
organization and as such subscribes to and 
advertises in a collectors’ magazine, which 
is sent to collection agencies throughout the 
United States, and has the largest circula- 
tion of any magazine published in that field. 
Petitioner advertises under his various trade 
names. It is obvious from his advertising 
that all of petitioner’s postcards and letters, 
under whatever trade name sold, are sold 
for no other purpose than to aid in making 
collections from delinquent debtors. 


[Question of Interstate Commerce] 


The Commission ordered petitioner to 
cease and desist the use of the postcards 
and letters hereinbefore described unless the 
words, “Collection Service,” appear in con- 
junction with the trade name used. On this 
petition for review, petitioner claims the 
Commission wags without jurisdiction to 
issue the order because he says he was not 
engaged in interstate commerce. He also 
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contends that unfair competition * or decep- 
tion on his part was not proved. 


[Petitioner Found To Be Engaged 
in “Commerce” | 

As to the question of interstate commerce, 
petitioner states, “Nothing passes between the 
States except a postcard or letter, and the 
mere forwarding of a request for informa- 
tion through the mail does not constitute 
commerce within the meaning of the Act.” 
However, petitioner’s services go beyond 
the mailing of a request for information. 
The entire transaction as hereinbefore de- 
scribed must be considered as a whole. It 
is clear that petitioner, on the dates specified 
in the complaint, was engaged in “com- 
merce” as that term is defined in the Act. 


[Extent of Commission’s Jurisdiction] 

Furthermore, the Commission is not de- 
prived of jurisdiction because the deception 
involved was perpetrated by using the mails. 
Progress Tailoring Co. v. Federal Trade Com- 
mission [1944-1947 Trapeze Cases { 57,440], 
7 Cir., 153 F. 2d 103, 105; Branch v, Federal 
Trade Commission [1944-1945 TRADE CASES 
457,205], 7 Gir, 141.8. 2d 31,34. 


[Wording of Cards Found Misleading | 


Petitioner argues that the statements in 
his cards and letters are factually true and 
that it necessarily follows he did not engage 
in a deceptive act or practice. We do not 
agree. Words and sentences may be literally 
and technically true, and yet be framed 
in such a setting as to mislead or deceive. 
Bockenstette, et al. v. Federal Trade Com- 
mission, 10 Cir., 134 F. 2d 369, 371; D. D. D. 
Corp. v. Federal Trade Commission, 7 Cir., 
125 F. 2d 679, 682. The petitioner intended 
the recipients of the cards and letters sold 
by him to draw inferences therefrom not 
based on fact. The information was re- 
quested not to enable petitioner to mail a 
package to debtor, but rather to entrap him. 
The Commission acted within its powers 
in requiring that if petitioner used the cards 
and letters in the operation of his business, 
same be worded and phrased so as not to 
be misleading and deceptive. 


[Public Interest Involved] 


It is not necessary that an unfair or decep- 
tive act forbidden by the Trade Commission 
Act should cause a pecuniary loss. One of 
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the purposes of the Act has been the pro- 
tection of the public, and public interest 
may exist even though the practice deemed 
to be unfair does not violate any private 
right. Federal Trade Commission v. Klesner, 
280 U. S. 19, 27; Gimbel Bros. Inc. v. Federal 
Trade Commission, 2d Cir., 116 F. 2d 578, 
579; Gulf Oil Corp. v. Federal Trade Com- 
mission [1944-1945 TrapE Cases § 57,382], 5 
Cir., 150 F. 2d 106, 108. The fact that acts 
and methods deemed deceptive are used to 
trap delinquent debtors does not prevent 
such acts and methods from being against 
the public interest. Some of the debtors 
may have had a justifiable reason for not 
promptly paying their obligations. And a con- 
siderable number of persons who receive cards 
and letters from petitioner are not debtors. 


A quite similar situation existed in Silver- 
man v. Federal Trade Commission [1944-1945 
TRADE CASES { 57,300], 9 Cir., 145 F. 2d 751. 
There the petitioner, operating as “General 
Forwarding System,” sold double postcards 
to be used by creditors and collection 
agencies in obtaining information concern- 
ing debtors by subterfuge. There, as here, 
representations were made that the peti- 
tioner had a prepaid package for debtor 
which it could not deliver because of error 
of address or lack of identification. Another 
double card used represented that petitioner, 
operating as “Commercial Pen Company,” 
wished to introduce its pens and would mail 
one free to debtor if he would supply the 
information requested. In that case the 
“pen[s]” forwarded were pen points, as in 
the case at bar. The Commission entered a 
cease and desist order and the Court of 
Appeals affirmed, holding that the practice 
engaged in by petitioner was a “cheap 
swindle,” which was not excused because 
it might in certain cases entrap swindling 
debtors. It was also held that it was not 
necessary to show that the swindled person 
suffered any pecuniary loss, the court citing 
Federal Trade Commission v. Algoma Lumber 


Coe 290 7S: 67, 78: 


[Petition To Review Order Denied— 
Order Enforced] 


The evidence sustains the findings of the 
Commission and the Commission acted 
within its powers. Therefore the petition 
to review and set aside the Commission’s 
order is denied, and the enforcement of the 
order of the Commission is ordered. 


2 Petitioner’s statement of the propositions of 
law relied on, and the introductory paragraph 
of his argument both use the term, ‘‘unfair com- 
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competition is not charged and is not an issue 
herein. 
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FTC v. National Health Aids, Inc. 


[67,365] Federal Trade Commission v. National Health Aids, Inc., a corporation, 
and Charles Kasher. 


In the United States District Court for the District of Maryland. Civil Action No. 
6077. Filed November 12, 1952. 


Federal Trade Commission Act 


False Advertising—Food and Drug—Motion for Preliminary Injunction After Filing 
of Complaint.—Section 13(a) of the Federal Trade Commission Act authorizes the issuance 
of a preliminary injunction both before and after the filing of a Commission complaint. 
This section, which was added by the Wheeler-Lea Amendment of March 21, 1938, is 
effective in cases where the accused persists in the dissemination of a misleading advertise- 
ment after the filing of a complaint. Thus, the Commission is given a prompt method of 
procedure to prevent the continuation of the offense. 


When a medicinal preparation containing food and minerals and other substances 
commonly known as drugs, such as iodine, is recognized as both a food and drug, a 
temporary injunction restraining false advertising of such a preparation is warranted, 
since the Federal Trade Commission has jurisdiction over false advertising of both food 
and drugs. 


See the Federal Trade Commission Act annotations, Vol. 2, ] 6132, 6133.21. 


False Advertising—Reasonable Belief—Proper Showing.—Although the reasonable 
belief of the Commission is sufficient to warrant application for an injunction, the action 
of the Court should be based on the general considerations that properly apply in the 
issuance of a preliminary injunction. The provisions of the court decree should be carefully 
drawn and limited to the restraining of the false and misleading features of the advertise- 
ments which are clearly established. 


See the Federal Trade Commission Act annotations, Vol. 2, J 6133. 


False Advertising—How False Advertisements Are Determined.—To determine the 
degree of falsity of advertisements of a medicinal preparation, such advertisements must 
be considered in their entirety and as they would be read or understood by those to whom 
they appeal. 


See the Federal Trade Commission Act annotations, Vol. 2, { 6125.241. 


False Advertising—Expert Testimony—Public Interest—A temporary injunction re- 
straining alleged false advertising of a medicinal preparation as an effective treatment for 
arthritis, rheumatism, and high blood pressure, is warranted, after such advertisements 
were considered in their entirety and it was found that (1) according to expert testimony, 
that preparation is of no value in the treatment of arthritis, rheumatism, high blood 
pressure, etc.; (2) the preparation when used as directed cannot be depended upon to 
make one well or keep one well; (3) it supplements only the minimum adult daily 
requirements of various vitamins and minerals and will not constitute an effective treat- 
ment of diseases caused by the deficiency of these subjects except in the milder forms of 
such deficiencies where the continued use of the preparation over a long period of time 
may be heneficial; (4) radio advertising in the form of lectures is taken too seriously in 
view of the known tendency of advertisers of various products to exaggerate the good 
qualities of a particular product and that, therefore, the lectures should be treated only 
as a novel or entertaining form of the customary “puff” advertising; (5) there is a 
potential pecuniary injury to the public in inducing the purchase of a product, which 
though not intrinsically detrimental, and in some cases possibly beneficial, is so strongly 
represented as effective as to make one well, or to “be good for what ails you.” 


See the Federal Trade Commission Act annotations, Vol. 2, J 6630.22, 6630.51, 6630.62. 
Motion for preliminary injunction granted in FTC Dkt. 5997. 
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For the plaintiff: Daniel J. Murphy, Joseph Callaway, Washington, D. C., Bernard J. 


Flynn, Baltimore, Md, 


For the defendant: 
Baltimore, Md. 


[Motion for Preliminary Injunction Filed] 


Cuesnut, District Judge [Jn full text] 
In this case the Federal Trade Commission 
has filed a motion for a preliminary in- 
junction against the defendants under the 
authority of s. 13 of the Federal Trade 
Commission Act, 15 USCA, s. 53, section 
(a) of which reads as follows: 


“(a) Whenever the Commission has 
reason to believe—(1) that any person, 
partnership, or corporation is engaged in, 
or is about to engage in, the dissemina- 
tion or the causing of the dissemination 
of any advertisement in violation of sec- 
tion 52 of this title, and 

(2) that the enjoining thereof, pending 
the issuance of a complaint by the Commis- 
sion under section 45 of this title, and until 
such complaint is dismissed by the Commis- 
sion or set aside by the court on review, or 
the order of the Commission to cease and 
desist made thereon has become final 
within the meaning of section 45 of this 
title, would be to the interest of the pub- 
lic, the Commission by any of its attor- 
neys designated by it for such purpose 
may bring suit in a district court of the 
United States or in the United States 
court of any Territory, to enjoin the dis- 
semination or the causing of the dissemin- 
ation of such advertisement. Upon proper 
showing a temporary injunction or re- 
straining order shall be granted without 
bond. Any such suit shall be brought in 
the district in which such person, partner- 
ship, or corporation resides or transacts 
business.” 


I have underscored the phrases of the stat- 
ute which are particularly in question in 
this case. Upon proper showing subsection 
(b) is not here in point. 

Section 52 (referred to in section 53) 
reads as follows: 


“52. Dissemination of false advertise- 
ments—Unlawfulness 

(a) It shall be unlawful for any per- 
son, partnership, or corporation to dis- 
seminate, or cause to be disseminated, 
any false advertisement— 

(1) By United States mails, or in com- 
merce by any means, for the purpose of 
inducing, or which is likely to induce, 
directly or indirectly the purchase of 
foods, drugs, devices, or cosmetics; or 
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_ (2) By any means, for the purpose of 
inducing, or which is likely to induce, 
directly or indirectly, the purchase in 
commerce of foods, drugs, devices, or 
cosmetics. 

(b) The dissemination or the causing 
to be disseminated of any false advertise- 
ment within the provisions of subsection 
(a) of this section shall be an unfair or 
deceptive act or practice in commerce 
within the meaning of section 45 of this 
title. Sept. 26, 1914. c. 311, s. 12, as added 
Mar. 21, 1938, s. 49, s. 4, 52 Stat. 114°” 


[Motion Alleges Dissemination of 
False Advertisements] 


The motion is based on the ground that 
the defendants are engaged in the sale and 
distribution in interstate commerce of a 
product designated as “N. H. A. Complex” 
and in connection therewith are causing the 
dissemination of false advertisements. The 
motion alleges that the advertisements are 
false in that they represent directly or by 
implication that N. H. A. Complex ‘will 
make one well and keep one well,’ and 
that it is a competent and effective treat- 
ment for various diseases including arthritis, 
rheumatism, neuralgia, sciatica, lumbago, 
gout, coronary thrombosis, brittle bones, 
bad teeth, malfunctioning glands, infected 
tonsils, infected appendix, gall stones, neu- 
ritis, underweight, constipation, indigestion, 
lack of energy, lack of vitality, lack of ambi- 
tion and inability to sleep; and that all 
persons in this country normally consume a 
diet deficient in vitamins, minerals and pro- 
teins and that it is necessary for everyone 
to use a dietary supplement such as N. H. A. 
Complex to obtain the vitamins and proteins 
necessary to good health. It is further al- 
leged that the Commission has reason to 
believe that the injunction would be in the 
interest of the public and that further dis- 
semination of false advertisements will cause 
irreparable injury to the public, 


[Allegations of Complaint] 


The motion for the injunction was filed 
on September 18, 1952 contemporaneously 
with the filing of a formal complaint by 
the Federal Trade Commission in this court 
against the defendants which allege that 
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under sections 5 and 12 of the Federal 
Trade Commission Act (52 Stat. 111, 15 
USCA, ss. 45, 52) the Commission had 
issued its complaint against the defendants 
charging that they were engaged in the 
dissemination of false advertisements in 
violation of section 12 of the Act. In the 
complaint filed in this court it is alleged 
that the composition of N. H. A. Complex 
consists principally of certain enumerated 
vitamins and minerals with a certain amount 
of iodine, calcium and phosphorous. The 
detailed quantities, taken from the labels 
on the packages, are stated and the direc- 
tions for dosage are “adults take 4 oz. 
daily (which is approximately 2 level tea- 
spoonsful or 4 half teaspoonsful) followed 
by water, or take as directed by your physi- 
cian.” It is further alleged that the defend- 
ants have caused and are continuing to 
cause various false advertisements with re- 
spect to said drug preparation to be dis- 
seminated by radio and television broadcasts 
from broadcasting stations located in dif- 
ferent states of the United States that have 
sufficient power to transmit said advertise- 
ments across state lines; and that such 
advertising is national in its scope. It is 
further alleged in the complaint that the 
advertisements are false in that they repre- 
sent that N. H. A. Complex, used as di- 
rected “will make one well and keep one 
well” and will be effective in the treatment 
of various diseases and otherwise as hereto- 
fore mentioned with respect to the motion 
for a preliminary injunction. The complaint 
asks for the preliminary injunction. A copy 
of the complaint by the Commission in its 
own proceedings (Docket No. 5997) is at- 
tached as an exhibit to the complaint filed 
here for a preliminary injunction. The ad- 
ministrative complaint was filed by the 
Commission May 29, 1952, and the com- 
plaint in this court was filed September 18, 
1952. 


On the separately filed motion for a pre- 
liminary injunction issued by this court, an 
order was signed for the defendants to 
show cause why said preliminary injunction 
should not issue as prayed within 3 days 
after service on them of a copy of the com- 
plaint and the motion for a preliminary 
injunction. On September 29, 1952, the de- 
fendant, National Health Aids of Baltimore, 
Inc. (formerly National Health Aids, Inc.) 
filed an answer to the motion and on the 
same day filed an answer to the complaint 
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in this court. Some affidavits were also filed 
in support of the defendant’s answer. The 
individual defendant, Charles Kasher, has 
not yet been served in the case and has 
filed no answer. 


[Nature of Material Accompanying 
Complaints] 


With the complaint in this court there 
has been filed a volume of exhibits and affi- 
davits which, considered as a whole, tend 
strongly to support the averments of the 
complaint as to the nature and character 
and effect of the advertisements as false 
and misleading. The answer of the defend- 
ant, National Health Aids, Inc., denied that 
the advertisements are false and misleading 
and also denied that the preparation known 
as N. H. A. Complex is a drug. With the 
answer of the defendant there are also filed 
four affidavits of Baltimore lawyers which 
in their similar substance and effect state 
that the impressions made upon them re- 
spectively after reading the advertisements 
is contrary to the contention of the Federal 
Trade Commission. On the other hand, the 
more numerous and detailed and more ex- 
plicit affidavits in support of the complaint 
are of medical men of repute and experience 
and of persons trained in the psychology 
and effect of advertisements on the public 
mind generally. With the complaint are 
filed four separate advertisements which are 
broadcast in practically national scope by 
radio and television. They are in the form 
of so-called lectures under the catchy titles 
Ot yelletis) Lives ay Little, Stop mbhooline 
Yourself’; “Animal, Vegetable, Mineral”; 
and “Who Ya Laffin’ At”; all by Charles D. 
Kasher who is the president of the corpora- 
tion defendant, National Health Aids, Inc., 
and the defendant in this case who has not 
been served and has not answered. The 
radio and television broadcasts are of about 
thirty minutes duration. They are said to 
be novel in their kind and in general enter- 
taining in the way they are expressed. 
Apart from thee affidavits filed with the 
Commission’s complaint I think it quite 
important that the advertisements them- 
selves be considered as a whole; and I have 
carefully read at least two of the four so- 
called lectures to get a comprehensive view 
of their import. 

Counsel for the respective parties have 
been heard in oral argument and have filed 
briefs which I have carefully considered. 
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[Wording of Section 53 Questioned] 


The first and possibly the most stressed 
contention of the defendant is that the 
wording of section 53 (15 USCA) does not 
authorize the issuance of a preliminary in- 
junction in this case because the application 
therefor is made after and not before the 
filing by the Commission of its complaint 
against the defendant in the Commission 
procedure. The contention is that the lan- 
guage of section 53 (a) (2) reading “pend- 
ing the issuance of a complaint by the 
Commission under section 45 of this title, 
and until such complaint is dismissed by the 
Commission or set aside by the court on 
review * * *” by its correct interpretation 
permits the issuance of such an injunction 
only before the Commission files its own 
complaint in its own procedure. On first 
reading the section the contention seems at 
least plausible because of the ordinary mean- 
ing of the word “pending”; but while the 
word is often used in the sense of “until” 
it may also at times be used in the sense 
of “during”. If the word “pending” is in its 
context given the meaning of “during” the 
whole phrase “pending the issuance of a 
complaint by the Commission under section 
45 of this title and until such complaint is 
dismissed by the Commission or set aside 
by the court on review” is not inapt to 
express authority for the issuance of the 
injunction either before or after the Com- 
mission’s own complaint has been filed. 
Moreover, and possibly more importantly, 
as the matter is expressed by counsel for 
the Commission, the conclusion of the 
phrase “and until such complaint is dis- 
missed” etc., means that the injunction is 
permitted both before and after the filing 
by the Commission’s complaint in its own 
procedure, and during or pending the final 
termination of that Commission procedure. 
And there is to be found some support for 
this view in the legislative history of the 
section called to my attention by counsel 
for the Commission. Section 13 (a) of the 
Federal Trade Commission Act was added 
to the Act (originally passed in 1914) by 
the so-called Wheeler-Lea Amendment of 
March 21, 1938, c. 49, s. 4, 52 Stat. 114. In 
report No. 1613, 75th Cong. Ist Sess. Mr. 
Lea, a member of the House Committee on 
Interstate and Foreign Commerce, sub- 
mitted a report which was finally enacted. 
In this report the general purposes of the 
proposed legislation were described as being 
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to broaden the powers of the Federal Trade 
Commission over unfair methods of com- 
petition and to provide the Commission 
with more effective control over false ad- 
vertisements of foods, drugs, devices and 
cosmetics. In the body of the report on 
page 6 there appears the statement, as 
quoted by counsel for the Commission in 
their brief in this case, “in cases where the 
accused persists in the dissemination of ‘a 
misleading advertisement after complaint, 
the Commission is given a prompt method 
of procedure to prevent the continuation of 
the offense by a temporary injunction issued 
by the court under section 13.” And in 
their brief counsel further state that in the 
Congressional Record of January 12, 1936, 
p. 547, the managers of the bill said: 


“In addition to that we have provided 
that the Commission may resort to the 
use of injunction pending final determina- 
tion of its procedure in order to stop the 
dissemination of false advertisements where 
injuries to the public are involved if in 
the meantime the accused persists in con- 
tinuing his false advertisements notwith- 
standing the Federal Trade Commission 
has taken up the case. When it comes to 
deciding the question whether or not the 
Commission should proceed, we give it 
the same discretion it has now to proceed 
in those cases where ‘it should be in the 
public interest’ to give this protection by 
a temporary injunction.” 


[Liberal Construction of Section Suggested 
by Counsel] 


Counsel for the Commission also rele- 
vantly point out that the Wheeler-Lea 
amendment was in the nature of remedial 
legislation and accordingly should be liber- 
ally construed; and also that a statute should 
be construed in the light of the purpose it 
seeks to achieve and the evil it seeks to 
remedy. Adler Hotel Co. v. Northern Hotel 
Co. 175 F. 2d 619; Binkley Mining Co. v. 
Wheeler, 133 F. 2d. 863, 871. 


[Case Involves Application for Temporary: 

Injunction After Filing of Complaint] 

Counsel for the defendant in contending, 
for a contrary construction of the: statute: 
points to what he says was, until very re-: 
cently indeed, the administrative practice 
of the Commission with respect to applica- 
tions for such temporary injunctions. Thus, 
it is said that the present case is only the 
second one in which the Federal Trade 
Commission has ever applied’ for a tempo-' 
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rary injunction after the filing of its com- 
plaint under the administrative procedure; 
and that heretofore there have been at 
least 37 cases in which the Commission has 
applied for temporary injunction before the 
issuance of the administrative complaint. 
Counsel have been able to refer me to only 
two federal appellate decisions dealing with 
section 53 (a) (2). They are both in the 
7th Circuit. The first is Federal Trade Com- 
mission v. Thomsen-King & Co., Inc., 109 F. 
2d. 516. In that case one contention of the 
defendant was that the Commission could 
not apply for the injunction until after the 
administrative complaint had been filed. As 
to this, it was said by Circuit Judge Evans 
(pp. 518, 519): 


“We are unable to accept defendants’ 
view that the court’s jurisdiction under 
section 53 (a) (2) is dependent upon the 
pendency of proceedings before the Fed- 
eral Trade Commission. Subsection (2) 
was written for a purpose which was to 
prevent the ineffectuality of proceedings 
before the Commission due to the of- 
fender’s collecting the spoils incident to 
improper practices and liquidating or dis- 
solving before the Commission can put 
a stop to its unfair practices. 

“As we construe the expression ‘pend- 
ing the issuance of a complaint’ in sub- 
section (2), it means that in the interim 
between ‘the causing of the dissemination 
of an advertisement’ in violation of sec- 
tion 52 of Title 15 U. S. C. A., and the 
action of the Commission, the latter may 
institute suit in the District Court to en- 
join the dissemination of such advertise- 
ment. The effectiveness of the Commission’s 
action might be defeated unless this au- 
thority to invoke the District Court’s 
jurisdiction were given. It is a necessary 
part of the plan to prevent fraud and 
fraudulent commerce through fraudulent 
advertisements.” 


[Statute Remedial in Nature] 


Of course this decision does not of itself 
establish the construction contended for by 
the Commission in this case. It does, how- 
ever, indicate that the statute is remedial 
in nature and the evident purpose of its 
enactment was to enable the Commission 
to take more effective action against false 
advertisements in the public interest. 


[Similar Case Described] 


The second case is Federal Trade Commis- 
sion v. Rhodes Pharmacal Co., Inc., [1950- 
1951 Trape Cases {[ 62,894] 191 F. 2d. 744, 
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where on the facts the District Judge re- 
fused to grant the injunction but the Court 
of Appeals reversed. On page 745, second 
paragraph, it is stated that the complaint 
for a temporary injunction had been filed 
after the issuance of an administrative com- 
plaint by the Commission, but it does not 
appear that there was any issue before the 
court on this point in that case. However, 
it seems not unreasonable to infer that the 
court would sua sponte have adverted to the 
question of construction of the statute if 
in applying it affirmatively there had been 
judicial doubt as to its application in the 
situation presented. In this connection it is 
noted that two of the Judges comprising 
the court in the second case had also sat 
in the former case where the question of 
construction was directly involved. In the 
second case Circuit Judge Major dissented 
on the insufficiency of proof to justify the 
issuance of the injunction. At the end of 
his dissenting opinion he noted that the 
hearing before the Commission had beer 
concluded on its merits and awaited the deci- 
sion by the Commission, and then he added: 
“The complaint in the instant matter 
was not filed until almost two years after 
the proceeding was instituted before the 
Commission. I have serious doubt if the 
statute contemplates the issuance of an 
injunction under such circumstances, and, 
in any event, the long delay in making 
application for an injunction and the fact 
that a decision by the Commission on the 
merits could shortly be expected, were 
matters which the District Court might 
properly and evidently did take into con- 
sideration in the exercise of its discretion 
to deny the same.” 


[Application for Injunction After Issuance of 
Complaint Authorized] 

While the question of construction is not 
free from all doubt, I take the view that 
section 53 (a) does authorize the application 
for a temporary injunction either before or 
during the pendency of the administrative 
procedure. I think it was within the inten- 
tion of Congress that the Commission should 
have that authority to proceed, and it is not 
difficult to contemplate possible cases where 
the public interest would require such pro- 
cedure either before or after the issuance 
of the administrative complaint. 


[Composition of Vitamin Preparation 
Immaterial | 


Another objection urged by defendant’s 
counsel is that in the complaint N. H. A. 
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Complex is described only as a drug; while 
it is contended that it is a food. I think 
there is little or no substance in this point. 
All the affidavits read together satisfy me 
that the composition can fairly be regarded 
both as a drug and as a food. Vitamins 
alone are I think very generally regarded 
in the nature of a food or a food supple- 
ment; but the composition of N. H. A. 
Complex is not limited to food and minerals 
but also includes some other substances 
commonly known as drugs, such as iodine. 
Apart from this the objection is technical 
rather than substantial in that the Commis- 
sion has jurisdiction by the Act over false 
advertisements both of drugs and of foods. 
And if the composition should be regarded 
predominantly as a food, an amendment 
could readily be made to the complaint. 


[Possible Effects from Issuance of Preliminary 
Injunction] 


A further contention of the defendant is 
worthy of more consideration. It relates to 
the sufficiency of the proof of what consti- 
tutes compliance with the phrase in section 
53 (a) (2) (second paragraph) reading: 

“Upon proper showing a temporary in- 
junction or restraining order shall be 
granted without bond”. 

The statute does not itself indicate what 
should constitute a proper showing. Coun- 
sel for the Commission contends that as the 
first phrase of the section reads—‘‘When- 
ever the Commission has reason to believe” 
(italics supplied), the proper showing that 
is required is merely the existence of a rea- 
sonable belief on the part of the Commis- 
sion. On the other hand counsel for the 
defendant urges that this is entirely too 
narrow a view to take of the function and 
authority of courts of equity in dealing with 
the extraordinary remedy of injunction; 
and where such an extraordinary remedy 
may be used “without bond.” 


There is language in the Rhodes case, 
supra, which seems to give at least some 
basis for the contention of counsel for the 
Commission. But on reflection it is my 
opinion that in view of the nature of the 
subject matter it was hardly the intention 
of Congress to require a district court in 
the exercise of the extraordinary remedy 
of injunction to proceed affirmatively merely 
on the basis of the reasonable belief of the 
administrative agency. Very important rights 
may be affected by the issuance without 
bond of an injunction. In the instant case 
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it appears without dispute that within about 
a year after the defendant had begun its 
interstate sales of N. H. A. Complex by the 
advertising mentioned, its gross volume of 
sales had reached $600,000 for the year 
1951. Obviously much care should be exer- 
cised in the issuance of an injunction with- 
out bond which might destroy or very 
largely depreciate a business of this size 
and action should be withheld unless the 
facts fairly require affirmative relief in the 
public interest. While the injunction is de- 
scribed as a temporary injunction it is ap- 
parently agreed by counsel that when once 
granted it may continue in force for a long 
period of time, as it is said that it is by 
no means unusual for an administrative pro- 
ceeding of this kind before the Commission 
to be pending for a year or more before 
final decision; and if the administrative 
complaint is not dismissed it is possible that 
further litigation over it may occupy an 
even longer period of time. A possible two 
years’ delay in the pendency of this injunc- 
tion if issued may be quite destructive of 
defendants’ business. In this connection, 
however, of course I have in mind that if 
the injunction is issued here it would be 
subject to appeal which can doubtless with 
ordinary diligence of counsel be heard and 
decided by the Court of Appeals of this 
Circuit within a few months. The reason- 
able belief of the Commission is sufficient to 
warrant its application for the injunction, 
but the action of the Court should be based 
on the general considerations that properly 
apply in the issuance of preliminary injunc- 
tions. 


[Court Finds Issuance of Temporary 
Injunction Justified] 


These considerations have made it neces- 
sary to carefully examine the so-called 
showing made by the respective parties by 
their exhibits and affidavits. After doing so, 
I reach the conclusion that the temporary 
injunction should be issued; but I think the 
provisions of the decree should be carefully 
drawn and limited to the restraining of 
those false and misleading features of the 
advertisements which are clearly established. 
In discussing my reasons for concluding 
that a proper showing has been made in 
this case for the issuance of a preliminary 
injunction, it is, of course, to be clearly 
understood that I am dealing only with the 
matter as now presented to the court and 
not in any way intending to prejudge what 
should be the final conclusion of the Com- 


{ 67,365 


67,934 


mission after the full administrative hearing 
of both sides. 


[Content of Affidavits Summarized] 


After reading and personally considering 
two of the advertisements I think the effect 
of them is correctly stated in the analysis 
and conclusions of the affiants, Ray C. 
Hackman and James Morgan Mosel. In 
substance their affidavits are that the adver- 
tisements fairly are intended to induce the 
general public belief that the ordinary food 
diet of the people of the United States is 
deficient in minerals and vitamins; that it 
is necessary to supplement the diet in prac- 
tically all cases by a composition of vitamins 
and minerals; that N. H. A. Complex is the 
composition that is necessary to supplement 
this food diet and will make one well and 
keep one well; and that thereby many seri- 
ous diseases such as arthritis, rheumatism, 
appendicitis, peritonitis, insomnia, neuralgia, 
coronary thrombosis, defective teeth, in- 
fected tonsils, gall stones, bad bones, ete., 
can be prevented and cured by N. H. A. 
Complex as the only perfect dietary supple- 
ment. And the affidavits of several compe- 
tent and experienced physicians, as for 
instance that of Dr. Leslie Newton Gay of 
Baltimore, who has specialized as an intern- 
ist for 33 years, is that N. H. A. Complex 
when used as directed cannot be depended 
upon to make one well or keep one well; 
‘that it supplements only the minimum adult 
daily requirements of various vitamins and 
minerals which will not constitute a com- 
petent or effective treatment of diseases or 
symptoms caused by deficiency of these 
subjects except in the milder forms of such 
deficiencies’ where the continued use of 
N. H. A. Complex over a long period of time 
may be beneficial; that N. H. A. Complex 
however taken is of no value in the treat- 
ment of arthritis, rheumatism, sciatica, lum- 
bago, gout, bursitis, coronary thrombosis, 
high blood pressure, diabetes, bad bones, 
bad teeth, malfunctioning glands, infected 
tonsils, infected appendix, gall stones, etc., 
and that it is not true that all. persons in 
the United. States consume a diet that is 
deficient in vitamins and minerals as many 
persons consume a well balanced diet. and 
obtain therefrom the daily requirements of 
vitamins and minerals. Such persons do not 
need to use a dietary supplement in order 
ito assure their bodies of. daily requirements 
of vitamins and minerals. Dr. Gay also 
points out that persons suffering from many 
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of the mentioned diseases, conditions and 
symptoms, for which N. H. A. Complex 
used as directed is of no value, may suffer 
irreparable injury if proper diagnosis and 
treatment are delayed. He particularly men- 
tions in that connection various forms of 
arthritis which may be cured completely 
without any permanent damage if proper 
diagnosis and treatment are received promptly 
and that especially in the case of coronary 
thrombosis delay in proper medical care 
may result in death, and that reliance upon 
N. H. A. Complex to the extent of neglect- 
ing the recognized therapeutic measures for 
controlling high blood pressure may cause 
cerebral hemmorhage, resulting in paralysis 
or death; and that reliance upon N. H. A. 
Complex and failure to follow prescribed 
diet and the use of insulin in cases of dia- 
betes may result in coma or even death. 


In the lecture entitled “Let’s Live a Lit- 
tle’ reference is made to the following 
physical ailments or diseases; headache, 
appendicitis, peritonitis, sleeplessness, arth- 
ritis, neuritis or neuralgia, sciatica, lumbago, 
gout, coronary thrombosis, rheumatism, bad 
teeth, bad eyes, tonsil infection, constipa- 
tion, bad bones and lack of vitality. It is 
true that nowhere in the lectures do I find 
an express or direct statement that N. H. A. 
Complex will prevent or cure these specifi- 
cally mentioned human ailments, but, as I 
pointed out, in the affidavits referred to 
reference to them is subtly interwoven into 
the lecture in such a way that the over-all 
impression can reasonably be stated to be 
that one hearing the lecture by radio or on 
television might well conclude that N. H. A. 
Complex is a perfect treatment to avoid 
or cure such ailments. 


[Means Used To Determine Falsity of 
Advertisements] 


In this connection I have carefully con- 
sidered the affidavits of the four Baltimore 
lawyers filed by the defendant and above 
referred to. I do not think they adequately 
meet the case made by the plaintiff’s affi- 
davits. Naturally a lawyer in reading the 
printed lecture would note the failure of 
express or direct representation. It is doubt- 
less true that a civil action for deceit or a 
criminal proceeding for obtaining money by 
false pretenses would not likely be sustained 
by a court. But the test of falsity in con- 
nection with this particular. Act is different 
from that—it is the net impression which 
the advertisement is likely to make upon 
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the general public. Charles of the Ritz Dis- 
tributors Corporation v. Fed. Trade Commis- 
sion, [1944-1945 Trape Cases 957,267] 2d. 
Cir., 143 F. 2d. 676. In determining the 
question of falsity, the advertisements must 
be considered in their entirety and as they 
would be read or understood by those to 
whom they appeal. Aaronberg v. Fed. Trade 
Commission, 132 F. 2d. 165. 


It should also be remembered that the 
items here involved are spoken words by 
radio and television and the listeners did 
not have the opportunity to carefully read 
the lectures as did the lawyers who ex- 
pressed their opinion by affidavits for the 
defendant. The nature of these radio talks 
is of a kind that is more likely to be im- 
pressive to a listener in their general effect 
than where they are closely and quietly 
read. 


[Radio Advertising Tends to Exaggerate Good 
Qualities of Product] 


In reaching the conclusion that the show- 
ing made by the Federal Trade Commission 
in this case justifies the issuance of a pre- 
liminary injunction I have considered an- 
other possible aspect of the matter. It may 
be thought that possibly the lectures are 
taken too seriously in view of the known 
tendency of advertisers of various products 
such as soaps, toilet articles or tobacco, to 
over-emphasize or exaggerate the good 
qualities of the particular product and as 
the American public has become more or 
less accustomed to this habit that therefore 
the advertisements or lectures in the instant 
case should be treated only as a novel en- 
tertaining form of the customary “puff” 
advertising. 
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[Potential Pecuniary Injury to the Public 
Found | 


It may also be said that N. H. A. Com- 
plex is not of itself a harmful drug when 
taken in quantities no greater than those 
prescribed on the package. But despite 
these considerations I think the proper view 
is that on the showing now made the pre- 
liminary injunction should issue because 
there is potential pecuniary injury to the 
public in inducing the purchase of a product 
which, though not intrinsically detrimental, 
and in some cases possibly is beneficial, is 
so strongly represented as effective to make 
one well and keep one well, or in effect to 
be good “for what ails you”. As pointed out 
in some of the affidavits of the physicians 
there is the strong possibility of much 
graver damage to health in inducing people 
to rely upon a product as a remedy for or 
prevention of such serious diseases as are, 
by suggestion at least, woven into the radio 
lectures. The American public is entitled 
to be told honestly and fairly the truth so 
far as it is known to modern science with 
respect to either foods or drugs. 


[Lectures Extend Beyond Boundaries of Fair 
and Permissible Advertisements ] 


My conclusion is that the lectures in the 
instant case go beyond the boundaries of 
fair and permissible advertisements under 
the applicable law. 


[Issuance of Preliminary Injunction 
Warranted] 


For these reasons I conclude that the 
showing made warrants the issuance of the 
preliminary injunction. Counsel are re- 
quested to submit the appropriate order or 
decree in due course. 


[1 67,366] Federal Cartridge Corporation v. Henning Helstrom, doing business 
under the assumed name and style of Foster Sporting Goods. 


In the Circuit Court of the State of Oregon for the County of Multnomah. No. 
208-314. Dated October 23, 1952. 


Federal Fair Trade (McGuire) Act and Oregon Fair Trade Act 


Resale Price Maintenance—Enforcement of Fair-Trade Prices Against Non-Signers— 
Effect of McGuire Act—Goods Purchased Prior to Enactment of Act—Construction.— 
The Federal Fair Trade (McGuire) Act, Public Law 542, July 14, 1952, validates the 
non-signer provision of the Oregon Fair Trade Act where interstate commerce is 
involved because the McGuire Act provides that nothing contained in the Federal Trade 
Commission Act or:in any of the antitrust acts “shall render unlawful the exercise or the 
enforcement of any right or right of action created by any statute * * * in: effect in 
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any State, * * * which in substance provides that willfully and knowingly * * * selling 
any commodity at less than the price or prices prescribed * * * whether the person so 
* * * selling is or is not a party” to the fair-trade contract, “is unfair competition and is 
actionable at the suit of any person damaged thereby.” Since the McGuire Act uses the 
word “shall” and because the Act is in derogation of what is ordinarily known to be 
ordinary rights, the Act will not be given # retroactive construction. Therefore, a 
plaintiff is denied a preliminary injunction to restrain a non-signer from selling shotgun 
shells below the established price when such shells were purchased by the non-signer 
prior to the enactment of the McGuire Act. 


See the Sherman Act annotations, Vol. 1, § 1250.136; Federal Trade Commission 
Act annotations, Vol. 2, § 6125.008; Resale Price Maintenance Commentary, Vol. 2, § 7060, 
7092, 7132, 7180, 7306; State Laws annotations, Vol. 2, § 8704. 


Resale Price Maintenance—Sales Not Affected by Established Price—Closing-Out 
Sale—The defense, to an action to enforce fair-trade prices, that the sales below the estab- 
lished price were made in 1 closing-out sale and were therefore exempted by the 
Oregon Fair Trade Act is not sustained, where the defendant was not caught with the 
stock of merchandise on his hands and the defendant bought the stock for the express 
purpose of holding a sale for the purpose of undercutting the market. The words “any 
such commodity” as used in the provision exempting closing-out sales does not mean 
the type of stock in general. It means the specific type of stock in question and could 
be more closely construed as meaning the specific type of stock of the particular year of 
manufacture and particular style of manufacture. 


See the Resale Price Maintenance Commentary, Vol. 2, § 7278; State Laws annota- 
tions, Vol. 2, § 8704. 


For the plaintiff: Hart, Spencer, McCulloch, Rockwood and Davies by Cleveland 
Ce Cony. 


For the defendant: Bartlett F. Cole, Jr. 


Oral Opinion 
[Effect of McGuire Act] 


Snow, judge of Department No. 8 [Ju 
full text]: The Court: I feel that I am 
inclined to agree with the defendant’s view 
of the effect of this McGuire Act, and I 
want to state in a way that will be as 
brief as possible my reasons for that in- 
clination. 


[Miller-Tydings Act and Oregon 
Faiy Trade Act] 


I think Mr. Cole has set it out pretty 
clearly on the blackboard there. We will 
go back to the Sherman Antitrust Act, 
which forbade agreements to resell only at 
prices not less than minimum prices. Now, 
that was the law until the Miller-Tydings 
Act. The Miller-Tydings Act permitted 
agreements preventing resale except at mini- 
mum prices or above.—I don’t have to deal 
with maximum prices here, because this 
is not a maximum price case—where the 
particular person as to which the preven- 
tion goes had signed an agreement to that 
effect, that he would not sell except above 
or at minimum prices. It was under that 
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Miller-Tydings Act that the Oregon Fair 
Trade Act was passed. 


Now, the Oregon Fair Trade Act pur- 
ports to make the minimum price restric- 
tion binding upon non-signers as well as 
signers in Section 43-402. That Section of 
the Oregon law offended the Sherman 
Antitrust Act from the time of its passage, 
and therefore, in so far as it related to 
interstate transactions—and we are dealing 
entirely with interstate transactions here— 
the 43-402 was invalid and of no effect. 


[Schwegmann Decision] 


Now, it appears to be true that that was 
not recognized by either the Bench, the Bar, 
nor the merchants; and it was thought for 
a considerable period of time that the 
Miller-Tydings Act validated such provi- 
sions as the non-signing provision of the 
Oregon Fair Trade Act. That was a mis- 
take, as finally decided by the Schwegmann 
case. I’ve got that case here. I refer to 
the Schwegmann case cited at [1950-1951 
TravE Cases { 62,823] 341 U. S. 384, and 
I refer to the opinion of the Court by Mr. 
Justice Douglas. There is some variation in 
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the points of view of the various justices 
in the concurring and dissenting opinions, 
but the opinion of the Court had the sup- 
port, I think, of at least a plurality of the 
Court, and Mr. Justice Douglas, in that 
Opinion, says: 


“They can fix minimum prices pursuant 
to their contract or agreement with im- 
punity. When thev ‘seek, however, to 
impose price fixing on persons who have 
not contracted or agreed to the scheme, 
the situation is vastly different. That is 
not price fixing by contract or agree- 
ment; that is price fixing by compulsion. 
That is not following the path of con- 
sensual agreement; that is resort to coer- 
cion. 


Now, the opinion of the Supreme Court, 
written by Mr. Justice Douglas, must be 
taken to have been the law since the en- 
actment of the Miller-Tydings Act and since 
the enactment of the Oregon Fair Trade 
Act. 


[Shells Purchased Prior To Enactment of 
McGuire Act] 


The defendant bought his stock of Fed- 
eral shells during that period. He bought 
them, as a matter of fact, after the opinion 
in the Schwegmann case, and presumably in 
the light of that opinion, although I don’t 
think it makes a bit of difference in this 
case whether he bought them before the 
Schwegmann opinion or after it, because 
I hold to the view that the Schwegmann 
opinion always was the law from the very 
beginning, even though it was not so under- 
stood by the profession. 


I hold with Professor O’Connell in his 
view that title is not a single concept, but 
is, in truth, a bundle of rights, and I be- 
lieve that one of the rights this defendant 
acquired when he bought his shells was 
to sell them at any price he could get for 
them. 


[McGuire Act Validates State Non-Signer 
Provision] 


However, later, the McGuire Act went 
into effect. Now, the McGuire Act, if it is 
constitutional—and whether it is or not re- 
mains to be seen—I confess I share some 
doubts as to that, but I don’t intend any- 
thing in this opinion to go on the theory 
that the McGuire Act is unconstitutional— 
I am accepting it at its face value as a fully 
constittitional piece of legislation—says that: 
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“Nothing contained in this Act or in 
any of the Antitrust Acts”—that includes 
the Sherman Antitrust Act—“shall render 
unlawful the exercise or the enforcement 
of any right or right of action created by 
any statute, law, or public policy now or 
hereafter in effect in any State, Terri- 
tory,’ and so forth, fixing minimum prices 
—I am abbreviating— “whether the per- 
son so advertising, offering for sale, or 
Selling is) Oris) Tot a party to such a 
contract or agreement . 


The effect of the McGuire Act, therefore, 
is to breathe validity into this Oregon Sec- 
tion, 43-402. But I cannot believe that the 
McGuire Act made that Section valid prior 
to the passage of the McGuire Act, and, 
as a matter of fact, the McGuire Act uses 
the word “shall.” It says, “Nothing con- 
tained in this Act or in any of the Antitrust 
Acts shall render unlawful . . .” And that 
word “shall” sometimes has an effect of 
stating the present condition, sometimes the 
future condition, but it generally doesn’t 
state the past condition. 


Now, I feel that the defendant bought 
these shells at a time when they were not 
under any restriction and the McGuire Act 
didn’t create a restriction for them after 
they were purchased. 


[McGuire Act Not Retroactive] 


In reaching that conclusion, I have looked 
at the cases cited in the defendant’s brief 
on the so-called prospective or retroactive 
effect of the fair trade laws generally, and 
cited at 125 A. L. R. 1356, and I think that 
the better opinion is in accordance with 
those cases, that such an act, so much in 
derogation of what are ordinarily known to 
be ordinary human rights, such as selling or 
buying at the price that may be available, 
will not, by the courts, be given a retro- 
active construction. 


[Transaction Not A Closing-Out Sale] 


In this view of the matter, it is unneces- 
sary for me to pass on the second defense, 
here. I might mention it in a very brief 
sort of way. The contention, if [of] course, 
is that this was a closing-out sale and the 
Oregon statute in that respect, Section 
43-401 (4) (a), is: 

“In closing out the owners’ stock for the 

bona fide purpose of discontinuing dealing 

in any such commodity . 
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I construe the words “any such com- 
modity” as not meaning shotgun shells gen- 
erally, but as. meaning Federal shotgun 
shells; and it might even be more closely 
construed as meaning Federal shotgun shells 
of the particular year of manufacture as 
these shells, and particular style of manu- 
facture. But I don’t believe that this is a 
bona fide closing-out sale, and that for the 
reason stated by Mr. Cory. The defendant 
was not caught with this stock of shells 
on his hands. This is not distressed mer- 
chandise. He bought it for the express 
purpose of holding a sale, for the express 
purpose of under-cutting the market, and 
he was perfectly entitled to buy it for that 
purpose, because there wasn’t any hindrance 
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[Injunction Demed] 


Now, I am, of course, impressed by the 
argument made by the plaintiff under the 
case of Ohio Oil v. Conway, 279 U. S. 813, 
to the effect that if I deny the preliminary 
injunction in this case, or an injunction 
pendente lite, I am effectively deciding the 
case against the plaintiff. I think I am. 
There may be some way that this plaintiff 
can get this matter before the Supreme 
Court. There may be applications later on 
in that connection. I will pass on them then 
if there are. But I would be very slow to 
deny this injunction ordinarily for that 
very reason: that it probably effectively 
prevents the plaintiff having the relief even 
if he should be right and I should be wrong. 
But the reason I do in this case is that I 


feel so firmly convinced, very firmly con- 
vinced, that when this defendant bought 
these shells he bought the right to sell them 
at any price he could get, or any price he 
might see fit, and so for that reason I will 
make an order denying the preliminary in- 
junction. 


to that at all when he bought it, and that 
is why I have upheld his sale. That is 
why I am upholding his sale of these 
shells below the market, but I don’t think it 
was a closing-out sale within the meaning 
of this Section I have just cited. 


[67,367] The B. F. Goodrich Company, et al. v. Federal Trade Commission, etc. 


In the United States District Court for the District of Columbia. Civil Action Nos. 
922-52, 927-52, 928-52, 933-52, 945-52, 947-52, 967-52, 968-52, 969-52, 970-52, 1014-52, 1021-52, 
1048-52, 1140-52, 1168-52, 1432-52, 1476-52, 2132-52, and 2295-52. Dated November 25, 1952. 


Robinson-Patman Price Discrimination Act ‘ 


Price Discrimination and Quantity Discounts—Quantity-Limit Rule for Tires and 
Tubes—Motion to Dismiss Suits to Review Rule—Jurisdiction of Court—A motion by the 
Federal Trade Commission to dismiss actions brought by manufacturers of tires and tubes, 
manufacturers of tubes, private brand tire purchasers, and tire dealers to review Quantity- 
Limit Rule 203-1, which established the quantity limit as to replacement tires and tubes 
at 20,000 pounds, on the ground that the court lacks jurisdiction over the actions is granted. 
The contention that the Rule, which was promulgated pursuant to the quantity limit 
proviso of the Clayton Antitrust Act, as amended by the Robinson-Patman Price Discrimina- 
tion Act, is in fact a substantive amendment to the statute is not sound. Price discrimina- 
tion is not flatly and unconditionally prohibited; it must substantially lessen competition or 
tend to create a monopoly. Furthermore, cost justification is a defense to price dis- 
crimination; it is one of several exceptions carved out of the statute. Therefore, the 
Quantity-Limit Rule does not amend the statute. It affects the statute by limiting the 
cost-justification proviso, that is, “it makes narrower and more restrictive this exception if 
it should be interposed as a defense. should there be a proceeding brought under the statute.” 
Consequently, the declaratory judgment procedure does not apply, for there is no issue, 
actual or adversary. Nor does Section 10 (a) of the Administrative Procedure Act apply, 
since, the procedure here is not adversary and the plaintiffs suffer no legal wrong, or are 
they adversely affected within the purview of the Section. Also, there is no irreparable 
injury threatened. There is a plain, adequate and complete remedy at law, thus, no resort 
to the plenary power of equity can be had. 


See the Robinson-Patman Act annotations, Vol. 1, § 2212.313. 
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For the plaintiffs: J. Paull Marshall for B. F. Goodrich Co. (922-52);. James E. 
Greeley for Goodyear Tire & Rubber Co. (928-52); Baker, Hostetler and Patterson, and 
Walker and Brodsky for Pacific Tire & Rubber Co. (968-52), Mansfield. Tire. & Rubber 
Co, (970-52), and Denman Rubber Mfg. Co. (969-52); Baker, Hostetler and Patterson for 
Inland Rubber Co, (967-52); Narvin B. Weaver for Durkee-Atwood Co. (1021-52); 
Whiting and Pavitt for Lee Rubber & Tire Corp. (2295-52); Lawrence C, Moore for 
Western Auto Supply Co. (1432-52); Robert L. Wright for Montgomery Ward & Co. 
(1476-52); Davies, Richberg, Tydings, Beebe and Landa for The Dayton Rubber Co. 
(2132-52); Pheiffer, Stephens and Weaver for General Tire & Rubber Co. (927-52); 
Sanders, Gravelle, Whitlock and Howrey for Firestore Tire & Rubber Co. (933-52); Finn, 
Hayes and Shehee, Chicago, Ill., and J. Strouse Campbell for Allied Tire & Battery Co. 
(945-52); Henry F. Butler for U. S. Rubber Co. (947-52); Summers, O’Hara and Dorsey 
for Dunlop Tire & Rubber Co. (1140-52); Whiting and Pavitt for Carlisle Corp. (1014-52); 
John H. Pratt, and Slabaugh, Guinther and Pflueger, Akron, Ohio, for Sieberling Rubber 
Co. (1048-52); and Reasoner, Kelley and Davis for Missouri Farmers’ Ass’n (1168-52); 
all counsel of Washington, D. C., except as otherwise indicated. 


For the defendants: Charles M. Irelan, Ross O’Donoghue, William R. Glendon, 
Joseph E. Sheey (FTC), Philip R. Layton (FTC), James B. Truly (FTC), Philip J. 


Curtis (FTC), and Raoul Berger. 


Memorandum Opinion 
[Motion to Disnuss] 


McGuire, District Judge [Jn full text]: 
The defendant, the Federal Trade Commis- 
sion, has by motion to dismiss, challenged 
this Court’s jurisdiction over nineteen ac- 
tions commenced to review an order of the 
Commission issued December 13, 1951, by 
which it promulgated so-called Quantity- 
Limit Rule 203-1. This was a Rule to fix 
and establish a so-called quantity limit and 
it reads as follows: 


“The quantity limit as to replacement 
tires and tubes made of natural or syn- 
thetic rubber for use on motor vehicles 
as a class of commodity is twenty thou- 
sand (20,000) pounds ordered at one time 
for delivery at one time.” 


[Alleged Bases for Court’s Jurisdiction] 


The plaintiffs allege there are too separate 
and independent bases for this Court’s juris- 
diction: (1) the general equity powers of 
the Court because plaintiffs will suffer irre- 
parable harm if the relief they request is not 
now granted, and (2) Sec. 10 (c) of the 
Administrative Procedure Act, 60 Stat. 243, 
5 WU. S. G, Sec..1009, becatise the Rule 
represents “final agency action for which 
there is no other adequate remedy in any 
court”. 


[The Complaints] 


The nineteen plaintiffs have each filed 
separate complaints which vary in essential 
respects. Each plaintiff alleges he is af- 
fected by the Rule in different ways. Thir- 
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teen of them are manufacturers, large and 
small, of rubber tires and tubes; two are 
manufacturers of tubes; three are private 
brand tire purchasers; one action is brought 
by thirty-five tire dealers selling between 
$13,000 and $800,000 of tires annually. 


[Discrimination Not Illegal Per Se] 


As I read Section 13, Title 15 U. S.C. A,, 
in order for a price discrimination to be 
unlawful it must have some inhibiting or 
adverse affect upon competition. In other 
words, the statute does not make illegal, 
discrimination per se. The discrimination 
must substantially, according to the terms of 
the Act, lessen competition or tend to create 
a monopoly in any line of commerce or to 
injure, destroy or prevent competition, etc. 

In other words, prescinding from the fact 
of the Rule, price discrimination is not flatly 
and unconditionally prohibited. This is un- 
questionably clear from the statute’s terms, 
The Rule fixes a maximum or quantity limit 
of 20,000 pounds of replacement tires and 
tubes made of natural or synthetic rubber 
for use on motor vehicles as a class of 
commodity ordered at one time for delivery 
at one time. 


[Contend Rule Is A Substantive Amendment] 


The petitioners contend, and vigorously 
so—and this admittedly is the crux of their 
position: That the Rule promulgated pur- 
suant to the quantity limit proviso, when 
analyzed, is in fact a substantive amendment 
to the statute. They put it this way: 
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“It is apparent, when the quantity limit 
proviso is analyzed... that a Quantity 
Limit Rule promulgated pursuant to that 
proviso is a substantive amendment {italics 
supplied] to the affirmative provisions of 
the Act, and broadens their scope of 
reach, making them reach transactions 
which but for the Quantity Limit Rule 
would be excluded from the Act by the 
cost-justification proviso.” (T. 93) 


[Rule Narrows the Defense of Cost 
Justification] 


This contention, however, as I view it, is 
not sound. It is based, it appears, on a mis- 
conception of what the true nature and 
specific and essential function of a proviso 
is. “‘“The general rule of law is that a 
proviso carves special exemptions only out 
of the body of an Act...” Schlemmer v. 
Buffalo, Rochester and Pittsburgh Ry. Co., 205 
Um Saree: 


Thus, in the situation here, the cost- 
justification proviso, so-called, merely says 
that in relation to what may appear to be 
violations of the statute by virtue of price 
discriminations possibly having the affect 
“substantially to lessen competition or tend 
to create a monopoly, etc.” that nothing 
referred to above “shall prevent differentials 
which make only due allowances for dif- 
ferences in the cost of manufacturing, sale, 
or delivery resulting from the differing 
methods or quantities in which such com- 
modities are to special purchasers sold or 
delivered.” 


In other words, it is a defense. 


Thus, if what A is doing in the way of 
price discrimination might possibly bring 
him within the statute if it is found to have 
the affect on commerce which is condemned 
by it, Congress has said in effect, here is his 
defense, if he can bring what he is doing 
within its terms—if (and the “if” is critical) 
it should turn out that what he has been 
or is doing now is what the statute forbids. 
Federal Trade Commission v. Morton Salt 
Co., [1948-1949 Trape Cases § 62,247], 334 
U. S. 44, 45. Indeed, cost-justification is 
only one of several exceptions carved out 
of the statute and, as has been said, it is a 
defense casting upon those who set it up the 
burden of establishing it. Schlemmer v. 
Buffalo, Rochester and Pittsburgh Ry. Co., 
supra. But petitioners may never be placed 
in such position. Thus it will be seen the 
Quantity Limit Rule, far from amending 
the statute, affects it by merely limiting the 
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cost-justification proviso. In other words, 
it makes narrower and more restrictive this 
exception if it should be interposed as a de- 
fense should there be a proceeding brought 
under the statute. 

Stripped down to bare essentials, what 
the petitioners inveigh against them is a 
limitation or restriction, misunderstanding 
its nature and misconstruing its affect. 


[Declaratory Judgment Procedure Not 
Applicable] 


Consequently, therefore, the Declaratory 
Judgment procedure does not apply, for in 
order for it to do so there must be an issue, 
actual and adversary. Obviously, since 
there is none here, such procedure may not 
be used as a medium-to resolve a contro- 
versy not yet in being and which may never 
be. Coffman v. Breeze Corporations, 323 
U.S. 316, 324. 


[Administrative Procedure Act Not 
Applicable] 


Nor does the Administrative Procedure 
Act apply. The procedure here was not ad- 
versary and the plaintiffs suffer no legal 
wrong, or are they adversely affected or 
aggrieved within the purview of Sec. 10 
(a) of the Act in question. 


[No Rights Affected] 


But it has been argued that the Rule 
here, or order or whatever it may be called, 
must be looked at for what it is in sub- 
stance and what the Commission has not 
only purported to do under it but has 
actually done. And this is not only de- 
terminative, but decisive. Columbia System 


uv. U. S., 316 U.S. 407, 416. 


The above case relied upon heavily by the 
petitioners, in the light of what has been 
said, is not only distinguishable but can as 
a consequence be cited as authority for the 
opposite of the contentions they advance. 
For the Rule governs no contractual rela- 
tionships in any way, and failure to comply 
with it carries no sanction. It could not, 
therefore, be an order or rule of an adminis- 
trative character which is reviewable as 
such. It regulates no conduct and causes 
no injury. Individuals are as free as they 
have always been to conduct their business 
as they please, for all price discrimination as 
such is not proscribed. Meanwhile the stat- 
ute is neither broadened nor amended, nor 
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indeed in any way limited by the issuance 
of a rule which adjudicates no rights. In- 
deed, as the Court said in the Columbia 
System case, supra, p. 425, 


“The ultimate test of reviewability is not 
to be found in an overrefined technique, 
but in the need of the review to protect 
from the irreparable injury threatened in 
the exceptional case [italics supplied] by 
administrative rulings which attach legal 
consequences [italics supplied] to action 
taken in advance of other hearings and 
adjudications that may follow, the results 
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of which the regulations purport to con- 
tole 
There is no such injury here and no such 
consequences attached. 


[Motion to Dismiss Granted] 


In addition, there is a plain, adequate and 
complete remedy at law in the light of what 
has been said, and it follows as a conse- 
quence that no resort to the plenary power 
of equity can be had. The motion to dis- 
miss is granted. Order accordingly. 


[7 67,368] Mid-Continent Petroleum Corporation v. Narverud Motor Company. 


In the Supreme Court of the State of Minnesota, No. 137, Freeborn County. No 


35766. Filed November 21, 1952. 


Clayton Antitrust Act and Sherman Antitrust Act 


Validity of Real Estate Lease—Defense of Illegality—Exclusive Dealing Arrangement 
—Practices and Agreements Subsequent to Execution of Lease.—In an action brought by 
a petroleum company, as the lessee of a motor service station, against the lessor to 
determine the validity of a service station lease executed in 1944, an order of a trial court 
striking from the lessor’s answer an allegation that the business practices of the lessee 
and an “all requirement” sales contract entered into in 1948 between the parties amount 
to exclusive dealing contracts which are illegal under the Sherman Antitrust Act and 
Clayton Antitrust Act is affirmed. Even if the allegation were sustained, it would have 
no bearing on the question of legality of the lease entered into in 1944. The 1944 lease 


had nothing to do with the business practices of the lessee or any sales contract. 


See the Sherman Act annotations, Vol. 1, § 1220.501, 1660; Clayton Act annotations, 


Vol. 1, J 2023.84. 


For the appellant: Meighen, Knudson, Sturtz and Peterson, Albert Lea, Minn., and 


Chester W. Johnson, Minneapolis, Minn. 


For the respondent: Nichols and Tuveson, Albert Lea, Minn., and R. H. Wills and 


Ben Hatcher, Tulsa, Okla. 
Syllabus 


In an action brought under the uniform 
declaratory judgments act (M. S. A. c. 555) 
to determine the validity of a service station 
real estate lease entered into in 1944 between 
plaintiff and defendant’s predecessor in title 
and to determine the meaning and effect 
of certain words and provisions in said lease 
and in a later stipulation confirming it, held 
that the trial court properly struck from the 
answer paragraph 6 thereof, which alleged 
that the business practices of the plaintiff 
and a so-called “all requirement” sales con- 
tract entered into in 1948 between plaintiff 
and defendant were illegal under the Sher- 
man Antitrust Act and the Clayton Act. 


Order affirmed. 
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Opinion 


Macney, Justice [/n full text]: On May 
16, 1944, a written lease, designated as “Pri- 
vate Service Station Lease,” was entered 
into by Lawrence H. Bailey, as lessor, and 
plaintiff, Mid-Continent Petroleum Corpora- 
tion, as lessee. By its terms Bailey leased 
to plaintiff a parcel of land in Albert Lea 
which was used as a motor service station. 
3ailey was at that time the owner of the 
property. On June 14, 1948, a written stipu- 
lation was made and executed by plaintiff 
and defendant, Narverud Motor Company, 
which had become the owner of the prop- 
erty subject to the above-mentioned lease. 
In the stipulation the parties ratified and 
confirmed the lease of May 14, 1944, and 
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corrected the description of the property 
therein. Defendant became the substitute 
lessor in said lease. 


[Validity of Lease and Stipulation 
Challenged | 


The plaintiff in its complaint alleges that 
a conttoversy has arisen between plaintiff 
and defendant as to whether the lease and 
stipulation are valid and enforceable, as to 
the meaning and validity of various terms 
and provisions of the lease and stipulation, 
and as to the rights and liabilities of the 
plaintiff and defendant thereunder. For this 
reason plaintiff desires the court, under the 
uniform declaratory judgments act (M.S. A. 
c. 555), to determine the questions raised. It 
is the contention of the plaintiff that all of 
the terms and provisions of the lease and 
stipulation are valid and enforceable. De- 
fendant admits a controversy has arisen 
between plaintiff and defendant as claimed 
by plaintiff but sets out in its answer that 
the lease and stipulation are of no force and 
effect, are invalid, illegal, and wholly un- 
enforceable in all of their terms and pro- 
visions. From the above facts, it is apparent 
that an action for a declaratory judgment 
lies. 


In paragraph 6 of its answer, defendant 
alleges in great detail and at length certain 
facts showing plaintiff's method of doing 
business which, together with plaintiff’s re- 
quirement that all its independent dealers 
sign so-called “all requirement” contracts 
amounting in effect to exclusive dealing con- 
tracts, defendant claims constitutes an un- 
reasonable restraint of trade prohibited by 
§ 1 of the Sherman Antitrust Act (26 Stat. 
209, 15 USCA, §1) and the Clayton Act 
(38"Stat. 730, 15) WSCA S 1Zech seq) At 
tached to the answer and made a part of 
paragraph 6 are exhibits 1, 2, and 3. Exhibit 
1 is a one-year lease with provisions for 
renewal dated April 1, 1948, with plaintiff as 
lessor and defendant as lessee. It covers 
the parcel of land described in the lease of 
May 16, 1944. Exhibit 2 is a Reseller’s 
Contract dated March 8, 1948, with plaintiff 
as seller and defendant as buyer. This con- 
tract contains terms which defendant claims 
violate the federal statutes already referred 
to. Exhibit 3 is a one-year equipment lease 
dated June 5, 1948, covering the station 
equipment described therein. No annual 
rental is set out. Defendant in paragraph 6 
claims that the original lease, the stipulation, 
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and exhibits 1, 2 and 3 constitute one entire 
and the whole agreement between the par- 
ties and that the original lease and the 
stipulation are only part of the arrangement 
between them. 


[Trial Court Strikes Paragraph Alleging 
Iilegality| 


Plaintiff moved to strike all of paragraph 
6 and several other paragraphs of the an- 
swer. The court struck paragraph 6 but 
otherwise denied plaintiff’s motion. Defend- 
ant appeals from the order striking para- 
graph 6. 

Defendant contends that the allegations 
in paragraph 6 are relevant, pertinent, and 
necessary to present the defense of illegality; 
that the facts alleged therein as to plaintiff's 
business practices together with the agree- 
ments, exhibits 1, 2, and 3, if proved, would 
sustain the defense of illegality based on 
violation of the federal statutes covering 
unreasonable restraint of trade. 


[Ruling of Trial Court Correct] 


Plaintiff is asking the court only to con- 
strue and interpret the meaning and effect 
of the lease of May 16, 1944, and the stipu- 
lation of June 14, 1948. In 1944, Bailey was 
the owner of the property and defendant, 
Narverud Motor Company, had no interest 
in the premises. The only questions to be 
determined in the action, as we see it, are 
the legality of the original lease of 1944 and 
the stipulation between plaintiff and defend- 
ant, and the meaning and legal effect of 
various words and terms found in the two 
instruments. In paragraph 6 of the answer 
defendant asks the court to go into the 
plaintiff’s business practices in all the mid- 
western states to determine whether such 
practices are in violation of federal antitrust 
acts. Also, to pass upon the validity of 
exhibits 1, 2, and 3, which did not come into 
existence until 1948, and which were ex- 
ecuted by a new owner of the property. 
Even if every allegation of paragraph 6 were 
proved and the evidence sustained defend- 
ant’s contention that under the federal anti- 
trust acts and the decisions it relies upon 
(Standard Oil Company of California v. 
United States [1948-1949 Trape Cases 
[O2,4321" 3379 Us S293 OOS eeGtam Onis 
93 L. ed. 1371, and United States v, Richfield 
Oil Corp. [D. C.] [1950-1951 Trapt Cases 
] 62,878] 99 F. Supp. 280) plaintiff is guilty 
of the violations claimed, it could have no 
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bearing on the question of the legality of 
the lease entered into between plaintiff and 
Bailey in 1944, as modified by the stipula- 
tion. Exhibits 1, 2, and 3 were executed in 
1948, and even if found to be illegal they 
could not possibly taint the original lease. 
If all the instruments involved here had 
been executed at the same or approximately 
the same time between the same parties as 
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one transaction, we would have a different 
situation. The original lease was simply a 
service station lease. It had nothing to do 
with the business practices of plaintiff or 
with any sales contract, and it was executed 
several years before the sales contract was 
entered into. In our opinion, the trial court 
ruled correctly. ‘ 
Order affirmed. 


[| 67,369] National Used Car Market Report, Inc. v. National Automobile Dealers 
Association, et al. 


In the United States District Court for the District of Columbia. 
600-51. Dated November 6, 1951. 


Sherman Antitrust Act 


Practice and Procedure—Private Civil Action—Allegation of Injury to the Public— 
Motion to Dismiss.—An action, alleging violation of Section 1 of the Sherman Antitrust 
Act, brought by a publisher of a used car guide against another publisher of a used car 
guide and an automobile dealers association, which defendants have interlocking manage- 
ments, is dismissed because the plaintiff failed to allege facts from which it can be deter- 
mined as a matter of law that by reason of intent, tendency, or the inherent nature of the 
contemplated acts, the conspiracy, contract, or combination, is reasonably calculated to 
prejudice the public interest by unduly restraining the free flow of commerce. 


See the Sherman Act annotations, Vol. 1, { 1640.125. 


Civil Action No. 


Clayton Antitrust Act and Robinson-Patman Price Discrimination Act 


Private Civil Action—Price Discrimination—Gifts—Absence of Price and Purchasers— 
Distribution of Guides to Members.—A publisher of a used car guide and an automobile 
dealers association, which have interlocking managements, do not unlawfully discriminate 
in price when the publisher distributes its guide to all dues-paying members of the auto- 
mobile dealers association; therefore, an action brought by another publisher of such a 
guide is dismissed. If the transaction is treated as a gift, there would be no price and 
no purchasers, thus, there would be no discrimination in price between purchasers as 
required by the Robinson-Patman Price Discrimination Act. If the transaction is treated 
as a sale, no price is alleged to either members or non-members, and the facts alleged 
afford no basis for inferring that the price paid by one in the form of dues is lower or 
higher than the price paid by the other in the form of the subscription price. The practice 
of an association of billing its members for dues which include a trade publication and 
of selling the publication to outsiders does not constitute discrimination in the sense 
defined by the Act. 


See the Robinson-Patman Act annotations, Vol. 1, J 2212. 


Private Civil Action—Price Discrimination—Sufficiency of Allegation Concerning 
Effect upon Competition.—In a private civil action alleging unlawful price discrimination 
under the Robinson-Patman Price Discrimination Act, the Act is applicable only where 
the requisite effect upon Competition is present. Where the allegation concerning the 
effect upon competition is only in the language of the Act, and the allegation is only a 
conclusion of the pleader without facts to support it, such an allegation is insufficient. 


See the Robinson-Patman Act annotations, Vol. 1, J 2212.603. 


Private Civil Action—-Price Discrimination—Unreasonable Prices—Application of 
Prohibition to Private Suits for Damages or Injunctive Relief—Sufficiency of Allegation. 
—A complaint of a publisher of a used car guide which alleges that another publisher 
of a used car guide and an automobile dealers association have sold, and continue to sell, 
their guide at unreasonable prices in violation of Section 3 of the Robinson-Patman Price 
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Discrimination Act is dismissed. No action for damages or for injunctive relief is main- 
tainable under the Section allegedly violated. Even assuming that such actions are main- 
tainable, the allegations of the complaint are merely repetitions of the language of the 


Act; they are conclusions of the pleader without facts pleaded to support them. 
See the Robinson-Patman Act annotations, Vol. 1, 2219, 2219.70. 
For the plaintiff: King and Nordlinger, Washington, D. C., and McKinley, Price and 


Appelman, Chicago, IIl. 


For the defendants: James C. Moore, Washington, D. C.; Gordon L. Eakle, Wash- 
ington, D. C.; Leo F. Tierney, Chicago, Ill.; and Mayer, Meyer, Austrian and Platt, 


Chicago, IIL. 
Memorandum of Court 
{Motion To Dismiss Suit] 


Bastian, District Judge [Jn full text]: 
Plaintiff has filed suit under Section 1 of 
the Sherman Act (15 U. S. C. A. 1), Sec- 
tion 2(a) of the Clayton Act, as amended 
Ge WieS) (GAN 3 Ca) panda Sectionmoror 
the Robinson-Patman Act (15 U. S. C. A. 
13a). Defendants have moved to dismiss. 


[Parties Publish Used Car Price Lists] 


Plaintiff is the publisher of a used car 
guide known as the “Blue Book.” One of 
the corporate defendants (National Auto- 
mobile Dealers Used Car Guide Company) 
publishes a similar used car guide. The 
other corporate defendant (National Auto- 
mobile Dealers Association) conducts studies 
and research for the benefit of those new 
car dealers who are its members. The two 
corporate defendants have interlocking 
managements. The individual defendants 
are officers of the corporate defendants. The 
corporate defendant publishing a used car 
guide similar to that published by the plain- 
tiff distributes it to all dues-paying members 
of the other corporate defendant. 


[Injury to the Public Not Alleged| 


The first count, which relies upon Section 
[Sot the ShermaneAct) G5 aUreSs CA). 
should be dismissed. It appears to the 
Court that before any action may be main- 
tained under this Section there must be 
injury to the public. At the least, there must 
be facts alleged from which it can be deter- 
mined as a matter of law that by reason of 
intent, tendency, or the inherent nature of 
the contemplated acts, the conspiracy, con- 
tract, or combination, etc., is reasonably 
calculated to prejudice the public interest by 
unduly restraining the free flow of com- 


merce. Such is not the case here, and so 
dismissal must result. Feddersen Motors, 
{| 67,369 


Inc. v. Ward, et al. [1950-1951 Trape CASES 
{ 62,579], 180 F. (2d) 519; District of Colum- 
bia Citizen Pub. Co., et al. v. Merchants & 
Manufacturers Ass'n, Inc., et al. [1948-1949 
Trave Cases 9 62,439], 83 F. Supp. 994; 
Neumann v. Bastian-Blessing Co., 70 F. Supp. 
447; Ruddy Brook Clothes, Inc. v. British 
Foreign & Marine Insurance Co., Ltd., et al. 
[1950-1951 Trape Cases { 62,873], decided 
by Judge Campbell in N. D. Ill, June 19, 
1951; Apex Hosiery Co. v. Leader, 310 U. S. 
469, 493, 500; Arthur v. Kraft-Phenix Cheese 
Corp., 26 F. Supp. 824; Adouaf v. J. D. & 
A. B. Spreckels Co., 26 F. Supp. 830. 


[No Unlawful Discrimination] 


The Court is also of the opinion that the 
second count, which is brought under 15 
U.S. C. A. 13(a), must be dismissed. The 
plaintiff has apparently alleged both a sale 
and a gift of the guide which defendant 
National Automobile Dealers Used Car 
Guide Company publishes. If there was a 
gift, the count should be dismissed, because 
the statute requires a discrimination in price 
between different purchasers; and it is ob- 
vious that in such a case there would be no 
price and no purchasers. On the other hand, 
if a sale is claimed, the count should be 
dismissed because no price is set up, to 
either members or non-members, and the 
facts alleged afford no basis for inferring 
that the price paid by one in the form of 
dues is lower or higher than the price paid 
by the other in the form of the subscription 
price. The alleged discrimination apparently 
consists of differences between the defendants’ 
methods of billing National Automobile 
Dealers Association members and _ non- 
members. 


[Allegation Concerning Effect on Commerce 
Insufficient | 


The statute involved here is applicable 
only “where the effect of such discrimina- 
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tion may be substantially to lessen com- 
petition or tend to create a monopoly in any 
line of commerce, or to injure, destroy, or 
prevent competition with any person who 
either grants or knowingly receives the 
benefit of such discrimination, or with cus- 
tomers of either of them.” The Court be- 
lieves that the effect upon competition is 
alleged only in the language of the statute, 
and that such allegation is only a conclusion 
of the pleader without facts to support it. 


The situation is similar to one where a 
professional or trade association bills its 
members for dues which include a trade or 
professional publication but sells the pub- 
lication to outsiders. This, in the opinion 
of the Court, does not constitute discrimina- 
tion in the sense defined by the statute. 


[Allegations Concerning Section 3, Robinson- 
Patman Act, Insufficient] 


The third count, which is based upon 
Section 3 of the Robinson-Patman Act (15 
U._S..C. A. +13a),-must also.be dismissed. 
This count alleges that the defendants and 
each of them have in the past sold or con- 
tracted to sell, and now continue to sell or 
contract to sell, said “Guide” at unreason- 
able prices, for the purpose of destroying 
competition by plaintiff, etc. There is doubt 
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as to whether or not an action for damages 
or an injunction can be maintained under 
this statute. The view taken by many legal 
publications and law review articles is to 
the effect that no action for damages or for 
an injunction can be maintained thereunder. 
50 Harvard Law Review 121; 85 University 
of Pennsylvania Law Review 306, 312; 22 
Washington University Law Quarterly 153, 
182; 22 American Bar Association Journal, 
593, 649. However, the Courts have tended 
to the other position. Balian Ice Cream Co., 
Inc. v. Arden Farms Co., et al. [1950-1951 
TraveE Cases § 62,742], 94 F. Supp. 796; 
Atlanta Brick Co. v. O’Neal, 44 F. Supp. 39; 
Myers uv. Shell Oil Co. [1950-1951 Trane 
Cases { 62,816], 96 F. Supp. 670. The Court 
is inclined to the view that no action for 
damages or for injunction is maintainable 
under the Section in question. But assum- 
ing, without deciding, that such an action 
is maintainable under Section 3 of the 
Robinson-Patman Act, the count still must 
be dismissed. The Court feels that the 
allegations in the complaint are merely 
repetitions of the language of the statute. 
They are conclusions of the pleader without 
facts pleaded to support them. 


The complaint will be dismissed. Settle 
judgment on two days’ notice. 


[{ 67,370] National Used Car Market Report, Inc. v. National Automobile Dealers 
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In the United States Court of Appeals for the District of Columbia Circuit. No. 11390. 


Decided November 20, 1952. 


Appeal from the United States District Court for the District of Columbia, 


Sherman Antitrust Act 


Practice and Procedure—Private Civil Action—Trade Boycott—Necessity of Specific 
Allegation of Public Injury.—A trial court’s dismissal of a count in a complaint, alleging 
that an automobile dealers association and a publisher of a used car price list are engaged 
in an unlawful combination to boycott the pocket-size used car price list which the plaintiff 
publishes, is reversed. It is not necessary to make specific allegations or proof of public 
injury in order to show than an alleged trade boycott of such breadth violates the Sherman | 
Antitrust Act. The broad trade boycott alleged might be reasonably calculated to prejudice 
the public interest. 


See the Sherman Act annotations, Vol. 1, J 1640.125. 


Robinson-Patman Price Discrimination Act 


Private Civil Action—Price Discrimination—Unreasonable Prices—Dismissal of Counts 
in Complaint.—A trial court’s dismissal of two counts of a complaint, alleging price dis- 
crimination and sales at unreasonable prices in violation of the Robinson-Patman Price 
Discrimination Act, is affirmed. 


See the Robinson-Patman Act annotations, Vol. 1, § 2212, 2212.603, 2219, 2219.70. 
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For the appellant: Bernard I. Nordlinger, with whom Milton W. King, Wallace 
Luchs, Jr., and Robert B. Frank were on the brief. 


For the appellees: Leo F. Tierney, with whom Gordon L. Eakle and James C. Moore 


were on the brief. 


Affirming in part and reversing in part a judgment of the U. S. District Court, District 


of Columbia, 1952 Trade Cases {| 67,369. 


Before Epcerton, Witpur K. Miter, and Fany, Circuit Judges. 


[Complaint Dismissed in Trial Court} 


Epcerton, Circuit Judge [In full text]: 
Plaintiff’s complaint attempts to state claims 
under the Sherman Act, 50 Stat. 693, 15 
U. S. C. §1, the Clayton Act, 49 Stat. 1526, 
15°U. S. G..§13 (a); and the Robinson- 
Patman Act, 49 Stat. 1528, 15 U.S: ©. § 13 
(a). The defendants are two corpora- 
tions and several individuals some of whom 
are officers of both. We think the District 
Court was right, for the reasons it gave, in 
dismissing counts 2 and 3 of the complaint. 
National Used Car Market Report, Inc. v. 
National Automobile Dealers Ass’n, et al. [1952 
TrAvE Cases { 67,369], — F. Supp. — (Nov. 
6, 1951). But we think the court erred in 
dismissing count 1. 


[Boycott Alleged] 


Count 1 alleges among other things that 
the members of the defendant National 
Automobile Dealers Association are 30,000 
of the 43,000 new car dealers in the United 
States; that the defendant National Auto- 
mobile Dealers Used Car Guide Company 
publishes a used car price list or “Guide”; 
and that the defendants are engaged in a 
combination in restraint of interstate com- 
merce the effects of which include a “boy- 
cott” of the pocket-size used car price list 
or “Blue Book” which plaintiff publishes in 
competition with the “Guide”; more spe- 
cifically, “an agreement and concert of action 
among defendant corporations (producers) 
and their members (consumers) not to pur- 
chase plaintiff’s pocket-size ‘Blue Book’ ”’. If 
this allegation were construed strictly against 
-the pleader, it might be taken to mean only 
that two or three of the Association’s 30,000 
members agreed not to buy plaintiff’s book. 
But the allegation must be construed fa- 
vorably, not strictly. “On motion to dismiss, 
the plaintiff’s allegations are to be taken as 
true and all reasonable favorable inferences 
rising therefrom are to be indulged. Dio- 
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guardi v. Durning, 2 Cir., 139 F. 2d 774.” 
Callaway v. Hamilton National Bank of Wash- 
ington. — U. S. App. D. C. — —, 195 F. 
2d 556, 559. Construed favorably, the quoted 
allegations of the complaint may mean that 
all 30,000 members of the Association agreed 
not to buy plaintiff’s book. 


[Specific Allegations of Public Injury 
Not Necessary] 


The District Court took the view that 
before an action may be maintained under 
§ 1 of the Sherman Act “there must be injury 
to the public. At the least, there must be 
facts alleged from which it can be determined 
as a matter of law that by reason of intent, 
tendency, or the inherent nature of the con- 
templated acts, the conspiracy, contract, or 
combination, etc., is reasonably calculated to 
prejudice the public interest by unduly re- 
straining the free flow of commerce.” We 
think it might be determined as a matter of 
law that the broad trade boycott here alleged 
is reasonably calculated to prejudice the public 
interest. However that may be, we think it 
is not necessary to make specific allegations 
or proof of public injury in order to show 
that a trade boycott of such breadth violates 
the Sherman Act. “Interstate commerce in- 
cludes the interstate purchase, sale, lease, 
and exchange of commodities, and any com- 
bination or conspiracy which unreasonably 
restrains such purchase, sale, lease or ex- 
change is within the terms of the Anti-Trust 
Act...” Binderup v. Pathe Exchange, Inc., 263 
U.S. 291, 311; Fashion Originators’ Guild of 
America, Inc. v. Federal Trade Commission, 
312 U.S. 457. Cf. Standard Oil Co. of Cali- 
fornia v. United States [1948-1949 Trapr 
Cases { 62,432], 337 U. S. 293. Apex Hosiery 
Co. v. Leader, 310 U. S. 469, on which appel- 
lees rely, did not involve a trade boycott. 


Affirmed as to counts 2 and 3; reversed 
as to count 1, 
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[67,371] Slick Airways, Inc. v. American Airlines, Inc., United Airlines Corp., 
ae pee & Western Air, Inc., Air Cargo, Inc., and Air Transport Association of 
merica. 


In the United States District Court for the District of New Jersey. No. C 317-50. Filed 
August 18, 1952. 
Sherman Antitrust Act 


Practice and Procedure—Suits Against Common Carriers—Jurisdiction of Federal 
Courts—Administrative Boards—Primary Jurisdiction—Treble Damage Relief Under Anti- 
trust Laws.—On rehearing, a motion to dismiss a complaint against air carriers for unlawfully 
conspiring to drive the plaintiff air freight carrier out of business is denied. The ground 
for the rehearing was a conflicting opinion in a similar proceeding wherein a district court 
was ordered to retain jurisdiction of the suit while the plaintiff initially pursued its available ad- 
ministrative remedies. In the instant suit the heart of the complaint is plaintiff’s monetary 
damages by reason of defendants’ past activity in violation of the antitrust laws, the remedy 
for which, in damages, is indisputably beyond the power of the Civil Aeronautics Board. In 
the absence of the requirement of expert and technical knowledge of the regulated industry, 
it is untenable to hold that the doctrine of primary jurisdiction compels the submission of 
every means and method allegedly employed in furtherance of violations of the antitrust laws 
to the CAB for determination as to validity under the Civil Aeronautics Act. The accom- 
modation of the Sherman Act and the Civil Aeronautics Act would not be better served by 
staying the proceedings in this case and remitting the plaintiff to the Board for the resolution 
of administrative problems. Plaintiff is entitled to immediate relief in the courts. 


See the Federal Laws annotations, Vol. 1, § 674; Sherman Act, annotations, Vol. 1, 
f 1640.201, 1640.529. 

For the plaintiff: Minton, Dinsmore & Lane (Steptoe & Johnson and Arnold, Fortas & 
Porter, of counsel). 

For the defendants: Morrison, Lloyd & Griggs (Debevoise, Plimpton & McLean, of 
counsel), for American Airlines, Inc.; Stryker, Tams & Horner (Mayer, Meyer, Austrian 
& Platt, of counsel), for United Airlines Corp.; Katzenbach, Gildea & Rudner (Chadbourne, 
Wallace, Parke & Whiteside, of counsel), for Transcontinental & Western Air, Inc.; Pitney, 
Hardin & Ward, for Air Cargo, Inc. 


For a prior decision of the U. S. District Court, District of New Jersey, see 1950-1951 
Trade Cases {[ 62,889. 
suit while the plaintiff initially pursued its 


available adminisrative remedies before the 
] r, 
Soard, 


Opinion 
[Nature of Sut] 


ForMAN, Chief Judge [In full text]: The 
defendants have moved for a rehearing of 
their motion to dismiss the complaint herein 
on the ground that since the filing of the 
opinion in this action the United States 
Court of Appeals for the District of Coluim- 
bia Circuit, in the case of S. S. W., Inc. v. 
Air Transport Association of America, et al., 


Judge Bazelon, speaking for the majority 
of the court stated that/until the Board has 
had an opportunity to act upon the alle- 
gations of the complaint injunctive relief in 
the District Court is unavailable and that to 
the extent that various practices, agree- 
ments, methods of competition, etc., would 
be determined by the Board to be authorized 


[1950-1951 Trape Cases {[ 62,885] 191 F. 2d 
658, rendered a conflicting opinion in a simi- 
lar proceeding.’ In that case the Court of 
Appeals reversed the judgment of the Dis- 
trict Court which had dismissed the complaint 
as being within the primary jurisdiction of 
the Civil Aeronautics Board and ordered the 
District Court to retain jurisdiction of the 


or permissible under the Civil Aeronautics 
Act, no injunctive relief under the antitrust 
laws would be available at any time. 


[CAB Cannot Award Damages] 


However, the court acknowledged the dif- 
ficulties inherent in accommodating the con- 


1Cross applications for writs of certiorari 
were denied by the United States Supreme 
Court on May 26, 1952. 343 U. S. 955. 
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flicting statutory schemes of the antitrust bottomed upon its own statutory standards, 


; ivi tics Act and the antitrust remedy of treble damages is 
lpi remy eoretoicccty mr st not defeated by the fact that the Civil 


recognized that the Board could, at most, L hee iolated. * * *” 
grant the plaintiff “prospective” relief only ye eee apr 663 664. by 
in the form of a cease and desist order but i ; : 
that it had no authority to award damages. [Adininistrative Problem Should Be 
Referring to the latter aspect, he said: Disposed of First] 
“The prayer for treble damages under Nevertheless, Judge Bazelon concluded 


the antitrust laws raises a different prob- upon the authority of General American Tank 
lem. The Civil Aeronautics Act, unlike (¢,, Corp. v. El Dorado Terminal Co., 308 
the, Tntersiate, Commerce, 7c Cathie i mii 422, 423, that the court should stay its 


ing Act, does not authorize the award of 5 ‘ % 
aes by the Board for violation of its hand pending the con¢lusion of an appro 
provisions. Where specific damage pro- priate administrative proceeding since an 
visions are contained in regulatory statutes, administrative problem, committed to the 
it has been held that there may be no’ Board, was involved. 
recovery of treble damages under the anti- 
trust laws. * And this even in a statute [No Reason for Application of 
such as the Interstate Commerce Act which Doctrine of Primary Jurisdiction] 
contains a clause saving all preexisting 


remedies at common law or by Statute. Judge Clark, while concurring with the 
Here, however, we have both a saving majority that the decision of the District 
clause, which provides that ‘Nothing con- — Court should be reversed and remanded, dif- 


tained in this Act shall in any way abridge 


: ate d with his colleagues as to its disposition 
or alter the remedies now existing at fered wi & P 


common law or by statute, but the pro- “POM remand. He noted that the Civil Aero- 
visions of this Act are in addition to such "autics Act makes no provision for damages 
remedies” and a statute which conspicu- and that the majority agreed that the Dis- 
ously makes no provisions for damages. trict Court had jurisdiction to hear the com- 
Reading the saving clause in the light of  plaint with respect to damages. Consequently, 
congressional failure to provide a remedy the reason for the application of the doctrine 
for damages in the Civil Aeronautics Act, of primary jurisdiction being lacking, Judge 
we conclude that Congress did not intend Clark commented that “the conclusion, it 


ig a ay git eee ee ple wan ne seems, is inescapable that the appellant should 


antitrust laws. This accords with the Su. ot be required to perform the useless task 
preme Court’s determination that it could of making the 3 Mine. before the Civil Aero- 
grant injunctive relief under the antitrust nautics Board. 

laws against a combination of railroads 


under circumstances where the Interstate [Consideration of Means and Methods 
Commerce Commission was not authorized of Conspiracy] 


to grant comparable relief.* 
“We de-tiat intend to intimate that ap- Defendants also asserted that the Cunard 
5 
pellant may recover damages for appellees’ C@S€° a8 well as the S..S: i fe case stand for 
violation of the Civil Aeronautics Act. two principles not recognized by this court 
Treble damages may be obtained only for in its opinion, namely: 


injuries to business and property resulting 
from action forbidden by the antitrust laws. 
And the District Court rather than the 
Board, is the forum in which the latter 
issue must be resolved. What we are say- 
ing is that the same set of facts may give 
rise to both a violation of the Civil Aero- 
nautics Act and a violation of the anti- 
trust laws. Although the second does not 
necessarily follow from the first but is 


“(1) That in private antitrust actions 
the means and methods alleged are an 
essential part of the cause of action and 
must be considered in determining ‘the 
nature of the complaint’; and 


“(2) That where the question of primary 
jurisdiction is raised in such actions, it is 
resolved by a comparison of the entire 
subject-matter of the complaint, including 


2 Terminal Warehouse v. Pennsylvania R. Co., 
297 U. S. at page 514, 56 S. Ct. at page 551; 
U. 8. Navigation Co. v. Cunard 8. 8. Co., 284 
U. S. at pages 484-485, 52 S. Ct. at page 250, 76 
L. Ed. 408; Keogh v. Chicago & N. W. Ry. Co., 
260 U. S. at pages 163-164, 43 S. Ct. 47, 67 L. Ed. 
183. 


3 $1106 of the Civil Aeronautics Act, 49 U. S. 


C. A. § 676. 


‘Georgia v. Pennsylvania R. Co., 324 U. S. at 


page 455, 65 S. Ct. at page 725, 89 L. Ed. 1051. 


5U. 8. Navigation Co. v. Cunard 8. 8S. Co., 284 


U.S. 474. 
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the means and methods, with the regula- 
tory statute.” 


It is submitted that these principles were 
not ignored and that the instant complaint 
was not defined in terms of the purpose 
of the alleged conspiracy only without re- 
gard to the means and methods allegedly 
used to accomplish the purpose. This point 
was treated at length in the original opinion 
and I adhere to the views expressed therein. 
I have indicated there not that the means 
and methods are unimportant in determin- 
ing the extent to which we must have re- 
course to the primary jurisdiction of an 
administrative body (See opinion, page 21) 
but rather that the utilization of “legal” 
means and methods in furtherance of a 
proscribed conspiracy in a regulated industry 
does not per se insulate and immunize the 
conspirator from the antitrust laws where 
they are the symptoms or incidents of an 
enveloping conspiracy with illegal ends, and 
that therefore a court can have jurisdiction 
over an illegal conspiracy even though effec- 
tuated by legal means and methods. See 
Georgia v. Pennsylvania R. Co., [1944-1945 
TravE Cases § 57,344] 324 U. S. 439, 65 Ct. 
716. . 


[Plaintiff Seeks Monetary Damages| 


I am still unpersuaded at this stage of 
this litigation that the accommodation of the 
two statutes and remedial provisions thereof 
would be better served by staying the pro- 
ceedings in this case and remitting the plaintiff 
to the Board for the resolution of adminis- 
trative problems. The heart of the complaint 
in this proceeding is that plaintiff has suffered 
monetary damage * by reason of defendants’ 
past activity in violation of the antitrust 
laws, the remedy for which, in damages, is 
indisputably beyond the power of the Civil 
Aeronautics Board. The doctrine of the 
exhaustion of administrative remedies can 
therefore have no application here. But 
beyond this there do not presently appear 
administrative problems which must be com- 
mitted to the Board for its determination. 
The practice of which plaintiff principally 
complains is that of predatory rate policies, 
a matter which has previously been before 
the Board upon extended hearings and has 
been the subject of findings and prospective 
relief (See opinion, page 22). 


6As a matter of fact damages are the only 
form of relief sought by the plaintiff now in 
view of a pending motion to amend the com- 
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[Doctrine of Primary Jurisdiction Inap plicable | 


It should be noted that the S. S. W case 
differs from the instant case in this respect 
since the opinion in that case indicates that 
no recourse of any kind was had before the 
Board. Certainly this case is different from 
those wherein are involved the Shipping 
Board and the Interstate Commerce Com- 
mission. Generally speaking, these adminis- 
trative agencies are clothed with exclusive 
primary jurisdiction to award damages. In 
this case, in no event, can the Civil Aero- 
nautics Board award damages and resort for 
the same can be to the court alone. We are 
here confronted then with the question of 
whether, in the absence of the requirement 
of the exercise of expert and technical knowl- 
edge of the regulated industry, the doctrine 
of primary jurisdiction compels the submission 
to the Civil Aeronautics Board for determi- 
nation as to validity under the Civil Aero- 
nautics Act (its only proper field) of every 
means and method allegedly employed in 
furtherance of violations of the antitrust 
laws. To hold that the question must be 
answered in the affirmative because Section 
494 of the Civil Aeronautics Act relieves 
“(a)ny person affected by any order under 
Sections 488, 489 or 492 of this chapter” 
from the operation of the antitrust laws, is 
untenable. 

Section 488 regulates the forms of owner- 
ship, leasing and control of air carriers. Sec- 
tion 489 regulates interlocking officers and 
directors of air carriers who have stock 
interests in other air carriers or corporations 
owning stock of other air carriers and also 
regulates relationships between officers and 
directors of air carriers with other carriers 
in relation to the negotiability, hypothecation 
of and sales of securities of other air carriers. 
Section 492 provides broadly for the filing 
of agreements and contracts (or memoranda 
thereof where oral) with the Civil Aero- 
nautics Board where they affect air trans- 
portation as specified. 


At this stage of this case we cannot say 
that the means and methods alleged in the 
complaint herein fall into those classifications 
and to answer that all of them arbitrarily 
must be submitted to the Civil Aeronautics 
Board initially raises serious considerations 
of practicality. Having in mind that the 
plaintiff herein, unlike its counterpart in the 


plaint by striking therefrom the prayer for 
injunctive relief. 
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S. S. W. case, was granted a certificate of 
convenience and necessity after due adjudi- 
cation by the Civil Aeronautics Board it is 
not reasonable to assume the possibility that 
it would approve a conspiratorial combination 
to exclude it from the industry, if, indeed, 
imagination can be stretched sufficiently to 
envision the filing of such a written agree- 
ment or a memorandum of an oral one.’ 
Furthermore, an affirmative answer would 
mean that the Civil Aeronatuics Board has 
the power to, and would, hear evidence of 
alleged acts performed in the past for the 
sole purpose of determining whether they 
constitute conduct in violation of the Civil 
Aeronautics Act so that a suit might be 
instituted to recover damages under the 
antitrust laws. 


I cannot conceive that this is the proper 
accommodation of the two statutes as they 
affect this case, since such a construction 
would nullify the express provision of Sec- 
tion 676 of the Civil Aeronautics Act which 
is obviously designed to give survivorship to 
the remedies embodied in the antitrust laws 
(See opinion, p. 7). 


This case does not generate in the Civil 
Auronautics Act such a repugnancy to the 
antitrust laws as to warrant the limitation of 
the latter for which the defendants argue. 
Compare Consolidated Gas E. L. & P. Co. v. 
Pennsylvama W. & P. Co. [1952 TRApE CASES 
J 67,208], 194 F. 2d 89, 97, et seq., cert. den. 
343 U. S. 963. 
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Moreover, the type of damages sought 
in the instant case by plaintiff as a com- 
petitor injured by a conspiracy in violation 
of the antitrust laws may not come within 
the prescription of those cases barring any 
recovery of damages from the imposition of 
rates given “legal” sanction by an adminis- 
trative body. In cases where a shipper or 
passenger brings suit, any attempt to recover 
the difference between the rate which would 
have prevailed absent the conspiracy, and the 
authorized rate, is proscribed as contravening 
the rationale of uniformity and prevention of 
discrimination underlying the administrative 
establishment of a rate. Compare Keogh v. 
Chicago & N. W. Ry. Co., 260 U. S. 156. 
See also Georgia v. Pennsylvania R. Co., supra, 
page 453. However, the plaintiff asserts that 
the damage that it has sustained has resulted 
from defendants’ conspiracy to drive it out 
of business and that it is to be measured in 
terms of “damage to the good will, the 
business, the property, the competitive posi- 
tion, and the future prospects of plaintiff.” 


[Motion to Dismiss Denied] 


Until, at least, the stage in these proceed- 
ings is reached when the issues and proofs 
may be more fully canvassed by proper pre- 
trial methods it is not necessary to anticipate 
the admissibility or inadmissibility of proofs 
of damages in so far as they may trespass 
on the area heretofore proscribed by the courts. 

The motion to dismiss, on rehearing, is 


denied. 


[| 67,372] Robert O. Bennett, trading as National Service Bureau, and Lillie K. 


Bennett v. Federal Trade Commission. 


In the United States Court of Appeals for the District of Columbia Circuit. No. 11379. 


Decided November 28, 1952. 


On petition for review of an order of the Federal Trade Commission. 


Federal Trade Commission Act 


Deceptive Practice—“Skip Tracer” Methods Misleading—Deceptive Use of Language 
in Form Letters.—A petition for review of an order prohibiting a bureau engaged in the 
business of locating delinquent debtors from using a deceptive mail “skip tracer” to locate 
such debtors is set aside. The Commission found that the petitioners mailed a deceptive 


*The majority in the 8S. S. W. case, by 
analogy to the Cunard case (distinguished in 
the opinion, pp. 17 and 18, as a case involving 
an administrative board clothed with exclusive 
primary jurisdiction and power to award repara- 
tions) was constrained to submit all allega- 
tions of the complaint in that case to the 
primary jurisdiction of the Civil Aeronautics 
Board because the Board had construed ‘‘ ‘con- 
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tract or agreement’ within the meaning of 
49 U. S. C. A. § 492 as ‘intended, like the word 
“contract’’ in section 1 of the Sherman Act, 
to include all understandings which are, or may 
become, the basis of concerted action.’ ’’ Trans- 
continental & Western Air, Inc.—Delta Air 
Lines, Inc., Interchange of equipment, 8 
C. A. B. 857, 860 (1947). 
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form letter (stating that they will on receipt of requested information “send a check for 
a small amount of money deposited with us for you”) and a questionnaire (requesting 
the name, address, telephone, bank, etc.) neither of which stated that such information 
was to be used for credit purposes, and falsely used the words “National Service Bureau” 
on their letter heads to imply connection with the United States government. The Com- 
mission found further that ten cents, which was the amount actually forwarded, is not 
a sum of money, or even “a small sum of money”; and that “a small sum of money” 
in this context is, at least, a substantial number of dollars. A check for ten cents may net 
the debtor less than nothing, since some banks charge ten cents for depositing a check 
and the debtor pays the postage on his questionnaire. Words mean what they are intended 
and understood to mean. Letters in the record show that some debtors are deceived. 
Where petitioner sent out 2100 letters, there were 700 replies from debtors. If the words 
“ten cents” had been used, it is reasonable to assume that there would have been fewer 


replies. 
convey in order to achieve ‘its purpose. 


Thus, petitioner’s letter succeeded in conveying the false impression it must 


See the Federal Trade Commission Act annotations, Vol. 2, J 6125.141, 6601.61. 


For the petitioners: John J. Byrne. 


For the respondent: 


Alan B. Hobbes, Attorney, Federal Trade Commission, with 


whom W. T. Kelley, General Counsel, Federal Trade Commission, and Robert B. Daw- 
kins, Assistant General Counsel, Federal Trade Commission, were on the brief. 


Federal Trade Commission order enforced in FTC Dkt. 5745. 


Before Epcerton, PRETTYMAN, and WASHINGTON, Circuit Judges. 


[Petition for Review] 


Epcerton, Circuit Judge [In full text]: 
This is a petition to set aside a cease and 
desist order of the Federal Trade Com- 
Mission oee State tll Al ole We Sms 45: 


[Use of Mail “Skip Tracer’ 


Petitioners’ business consists largely though 
not entirely of locating delinquent debtors, 
and getting information from them, by what 
is called a mail “skip tracer’. The debtors 
and also petitioners’ customers are located 
throughout the United States. 


[Sample of Form Letter and Questionnaire 


Used] 


Customers sign petitioners’ form request- 
ing petitioners to get information, to pay 
ten cents for it, and to deposit ten cents 
to the debtor’s credit and charge the cus- 
tomer’s account. Petitioners then mail the 
following form letter, together with a self- 
addressed return envelope and a question- 
naire, to each person named by a customer: 
“Tf you will fill in the inclosed blank giving 
the requested information we will forward 
you a check for a small sum of money de- 
posited with us for you for that purpose. 
Very truly yours, Robert Bennett’. The 
letter is headed, and the questionnaire is 
addressed to, “The National Service Bureau, 
Washington, D. C.” Neither the letter nor 
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the questionnaire says anything about a 
debt or a creditor. The questionnaire be- 
gins: “Below is the required information. 
Please send the check.” The required 
information includes name, address, occupa- 
tion, employer’s name and address, hus- 
band’s or wife’s name and employer, home 
telephone, business telephone, bank, and 
names and addresses of two references. In 
response to a completed questionnaire peti- 
tioners mail their check for ten cents. 

Petitioners formerly used the words “Dis- 
bursement Officer” after the signature of 
Robert Bennett on their letter, and the 
words “Disbursement Office” in the corner 
of the return envelopes, but ceased to do so 
after the Commission issued its complaint 
against them. 


[Commission’s Findings] 


The Commission found that petitioners’ 
use of the combined words “National”, 
“Service”, and “Bureau”, with a Washing- 
ton address, represents that petitioners are 
connected with the United States govern- 
ment. The Commission found that petition- 
ers, by saying they will on receipt of the 
requested information send “a check for a 
small sum of money deposited with us for 
you’, represent “that a small but significant 
sum of money to which the recipient of the 
letter is entitled has been deposited 
and that this money will be forwarded to 


q 67,372 


67,952 


the recipient of the letter upon his furnish- 
ing sufficient information by means of which 
he can be identified as the person entitled 
to the money. In fact [petitioners ] 
are not connected with the United States 
Government in any respect. No sum of 
money to which any recipient of these let- 
ters is entitled has been deposited . . . and 
no sum of money has been forwarded . . 
other than [the] check for ten cents. 

This practice is a transparent scheme to 
mislead and conceal the purpose for which 
the information is sought.” 


[Practices Prohtbited by Order] 


The Commission therefore found that 
petitioners were using unfair and deceptive 
practices in commerce within the meaning 
of the Federal Trade Commission Act and 
ordered them to cease (1) using the name 
“The National Service Bureau” or any 
other words which might imply that they 
are connected with the United States gov- 
ernment or that their business is other than 
selling credit information; (2) representing 
that money has been deposited to the credit 
of persons questioned unless the money has 
in fact been deposited and the amount is 
expressly stated; and (3) using any forms, 
questions or other materials which do not 
clearly state that the information is to be 
used for credit purposes. 


[Word Usage Found Misleading] 


Words mean what they are intended and 
understood to mean. “Deception may result 
from the use of statements not technically 
false or which may be literally true.” United 
States uv. 95 Barrels of Vinegar, 265 U. S. 
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438, 443. Petitioners themselves point out 
to prospective customers that “Washington, 
D. C., the nation’s capital” is “the psycho- 
logical city from which to send skip tracer 
mail”. And the Commission might well find 
as it did in effect that, in the context of 
“deposited” and “a check”, ten cents is not 
a “sum of money” or even “a small sum of 
money”; that “a small sum of money” in 
this context is, at least, a substantial num- 
ber of dollars. A check for ten cents may 
net the debtor less than nothing, since some 
banks charge ten cents for depositing a 
check and the debtor pays the postage on 
his questionnaire. 


[Fraudulent Nature of Petitioners’ Scheme] 


The fraudulent nature of petitioners’ 
scheme is not only plain on its face but 
proved by its results. Letters in the record 
show directly that some debtors are de- 
ceived. Even more important, petitioners 
send out about 2100 letters a week and get 
about 700 replies, all from debtors who had 
failed to reply to letters from their cred- 
itors. It would be fantastic to suggest that 
one delinquent and previously unresponsive 
debtor out of three would reply if he thought 
he was furnishing information to his cred- 
itor for a net return, if any, of less than ten 
cents. There can be no reasonable doubt, 
and petitioners plainly do not doubt, that if 
they used the words “ten cents” they would 
get few replies. Their letter succeeds in 
conveying the false impression it inust con- 
vey in order to achieve its purpose. 


[Commission’s Order Enforced] 


The Commission’s order is valid and will 
be enforced. 


[] 67,373] Winkelman Brothers Apparel, Inc. v. Local Union No. 299, International 
Brotherhood of Teamsters, Chauffeurs, Warehousemen and Helpers of America, A. Fe Ls 
James Hoffa, George Shelp, John Doe and Richard Roe. 


In the Circuit Court of the State of Michigan for the County of Wayne. 


No. 493,243. Filed October 9, 1952. 


In Chancery. 


Michigan Contracts Not To Engage in Business Law 


State Laws—Combination for Monopoly—Refusal to Cross Picket Line—Nationwide 
Union Agreement—Injunctive Relief—A nationwide agreement among members of all 
unions that no union man will cross any picket line, no matter by whom instituted, is 
against public policy, and is void and illegal under a Michigan law which declares illegal 
ail combinations of persons made and entered into for the purpose and with the intent of 
establishing and maintaining a monopoly of any trade, profession, or business. 
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An employer is entitled to injunctive relief against a picketing union where the 
evidence established that (1) there was no lawful labor objective between the employer 
and the union, (2) direct intimidation and threats were exerted upon the employees for 
the purpose of coercing them into joining the union and making it their bargaining agent, 
neither of which they wished to do, (3) there was no exercise of influence or intimidation 
upon those employed by the employer, (4) threats, foul language, and violence were used 
in the course of picketing operations by the union’s pickets, (5) a universal agreement 
exists among all union men that no union man will cross any union picket line, and (6) the 
union interfered in contract relations between the employer and those with whom it 
had lawful contracts, and endeavored by the use of intimidation exerted upon the latter 


to prevent them from performing their obligations under such contracts. 


See the State Laws annotations, Vol. 2, { 8417. 


For the plaintiff: Clark, Klein, Brucker and Waples, Detroit, Mich., and Butzel, 


Levin, Winston and Quint, Detroit, Mich. 


For the defendants: George S. Fitzgerald and David Previant, Detroit, Mich. 


Opinion of the Court 


Miter, Circuit Judge [In full text except 
for omisstons indicated by asterisks]: Plaintiff 
will be referred to in this opinion as “Win- 
kelman”. Local 299 will be referred to as 
the “Union.” The International Brother- 
‘hood of Teamsters, Chauffeurs, Warehouse- 
men and Helpers of America, will be referred 
to as the “International.” 


Winkelman asks for an injunction re- 
straining the defendants Hoffa, Shelp, and 
the Union from picketing its premises and 
from boycotting those with whom it has 
contract relations. The defendants answer 
that what they have done is in pursuit of 
a lawful labor objective, that they have 
done nothing unlawful, that their acts con- 
stitute merely an exercise of the right of 
free speech, that this Court has no juris- 
diction but that jurisdiction of this and 
similar controversies is exclusively vested 
in the National Labor Relations Board, and 
that the acts of Winkelman and its employ- 
ees constitute unfair competition as against 
the Union, the International, and their mem- 
bers. 

The claims of plaintiff are sustained by 
the evidence in the case as matters of fact, 
and the issues of law as betwen the parties 
must be resolved in favor of the plaintiff 
and against the contention of the defendants. 


Plaintiff is entitled to the injunctive relief 
sought. 
THE PARTIES 


Winkelman is a corporation engaged in 
the ladies’ apparel business in the City of 
Detroit. It has a central location at 26 
Parsons Street, just off Woodward Avenue, 
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where it receives shipments of merchandise, 
and unpacks them and arranges them methodi- 
cally so that they can be repacked and sent 
to its retail outlets of which there are nine- 
teen in Detroit and one in Saginaw. A 
very large part of the merchandise it handles 
is manufactured in New York City and 
shipped by carrier from New York City to 
its central location at 26 Parsons Street. The 
shipments are made by various carriers who 
are licensed by the several states in which 
they transact business, and some of which 
at least are licensed by the United States 
authority having jurisdiction over air trans- 
port. The terms of the contracts of ship- 
ment in each case provided for delivery at 
26 Parsons Street in Detroit by the carrier. 

During the year preceding 1952, plaintiff 
did more than $500,000 of business in inter- 
state commerce. It owns five trucks and 
hires five truck men. It also employs a 
helper for each truck, and under the evi- 
dence some of those helpers at least are less 
than 21 years of age. Such employment, 
however, has been licensed by the authori- 
ties of the State of Michigan. 

Plaintiff also contracts for the manufac- 
ture of a part of its goods by local concerns 
which agree to deliver the goods to 26 
Parsons. 

The defendant George Shelp is a business 
agent of the Union. Under the evidence 
his duties are substantially the same as 
the duties of the defendant Innes in Beck 
v. The Teamsters’ Union, 118 Mich. 497, 
were, with the exception that Shelp had no 
authority after the imposing of a picket 
line to remove the same. Innes was called 
“a walking delegate’. The title of Mr. 
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Shelp is “Business Agent.” He is a salaried 
employee of the Union, and devotes his 
whole time to his duties in connection with 
the relations between employers and em- 
ployees of people who either are members 
of the Union, or are eligible to become 
members. 


The defendant Hoffa is a very important 
and influential figure in the affairs of the 
Union and of the International. The de- 
fendant Shelp, when questioned by the Court, 
was asked this question: 


“The Court: What office does Mr. 
Hoffa hold? 
“Answer: “He holds several offices. To 


my knowledge he is President of Local 
299. He is President of the Joint Council 
43. He is also President of the Michigan 
Conference of Teamsters and he is a 
Trustee of the International Union.” 


The Union is described in the Answer as 
a voluntary association. It is not a corpo- 
ration, nor a partnership. It is, however, 
subject to be sued, and has the right to sue 
in its associate name under the recent de- 
cision of General Magnetic Company v. United 
Electrical Local 937, C. I. O., 328 Mich., 542. 
It is one of, I believe, thirteen Locals in 
Detroit which are branches of the Inter- 
national. It has 6000 members. It holds 
a charter under the International. In order 
to find out more about the organization of 
the Local, and the International of which 
it is a component part, counsel for the 
defendants were requested to produce the 
constitution and by-laws of the Union, and 
the constitution of the International. The 
former have not been produced, but the 
latter has been. I think it material to the 
consideration of the issues in the case, and 
it will therefore be marked as “Exhibit A”, 
and received in evidence as a part of the 
record herein. (Exhibit “A” marked—*see 
note.) 


Examination of Exhibit “A” gives a broader 
and clearer understanding of the organi- 
zation of the Union and the International 
than has ever been given in any decision 
of an appellate court with which I am 
familiar. The constitution provides that the 
International shall consist of an unlimited 
number of local unions chartered by it. The 
defendant Shelp testified that there are in 


* Note: Exhibit ‘‘A’’, Constitution of the In- 
ternational Brotherhood of Teamsters, Chauf- 
feurs, Warehousemen, and Helpers of America. 
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the neighborhood of 1000 locals, or more. 
It was conceded on the argument by counsel 
that there are now 1300 Locals in the 
United States, Canada, and the Hawaiian 
Islands, and that the membership of the 
International is between eleven and twelve 
hundred thousand. 


The first of the objects of the Inter- 
national is stated as follows: 

“To organize under one banner all 
workmen engaged in the craft, and to 
educate them to cooperate in every move- 
ment which tends to benefit the organi- 
zation.” 


This work of organizing all of the team- 
sters within its territories is considered to 
be of so much importance that organizers 
working under the direction of the General 
President receive $15,000 and expenses. 
Each new member inducted into any Local 
pays an initiation fee of $25 or more, and a 
percentage of that initiation fee is paid by 
the Union to the International. The Inter- 
national also receives a per-capita tax of 
thirty cents per month per member. On the 
basis of 1,200,000 members, this would 
amount to $360,000 per month. The Inter- 
national and the Locals have other sources 
of revenue, but the amount thereof cannot 
be determined from a reading of Exhibit 
Nae 

The International has a General Presi- 
dent who receives $30,000 per year and 
expenses, and a General Secretary-Treas- 
urer who receives a like sum. The consti- 
tution provides that whenever the assets in 
the treasury of the International fall below 
$5,000,000, a per-capita assessment shall be 
levied until its proceeds restore that mini- 
mum balance. The constitution also pro- 
vides for an emergency fund to be kept on 
hand at all times of $500,000 or more. All 
the Locals are subject to the arbitrary and 
unlimited control of the General President 
or the General Executive Council of the 
International. Their powers extend even to 
the revocation of charters of Locals, or the 
removal or suspension of Local officers and 
the taking over of Local treasuries and 
assets. Such powers, if they were attempted 
to be imposed upon political subdivisions 
would be termed arbitrary and despotic. 
It is, however, a fact that under the consti- 


Exhibit ‘“‘B’’, Excerpt of testimony of George 
Shelp. 

Exhibits “A” and ‘‘B’’ above are attached to 
original of this Opinion only, filed in Court file. 
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tution the International, instead of being a 
loose confederation of independent Locals, 
is a very closely knit orgariization whose 
Locals are its creatures and subjects and 
whose members are subject to expulsion 
and loss of livelihood. Therefore, any indi- 
vidual who comes in conflict with a Local 
is through that Local actually in conflict 
with the whole International. This is shown 
by the express provision in the constitution 
that the General Executive Board in sup- 
port of any legally called strike, or in the 
event of a lockout, may expend the money 
of the International to an unlimited extent. 
The constitution provides: 


“The General Executive Board shall have 

the power to pay out the entire Inter- 

national Treasury to a local union that is 
on strike **,” 

The constitution contains express pro- 
visions as to action to be taken by the 
Executive Board in the exercise of its dis- 
cretionary and final action. In this regard 
the power of the Executive Board extends 
over “a strike, lockout, boycott, lawsuit, or 
any serious difficulty.” This constitution, I 
understand, was adopted in 1952, and by 
the use of this wording it expressly author- 
izes action in the case of boycott, and that 
is action in connection with conduct which 
is universally recognized by courts of last 
resort as illegal. Courts condemn boycotts, 
but this Exhibit “A” contemplates action 
by the International and by the Locals in 
the nature of boycotts. This provision is 
very pertinent in view of the facts in this 
case which will be detailed a little later in 
this opinion. 

Exhibit “A” also provides that where 
there is more than one Local in a city, a 
District Council shall be organized. Under 
the testimony, the defendant Hoffa, as 
already indicated, is an officer of a district 
organization in this district; which district 
organization, according to my understand- 
ing of counsel’s concession, contains at least 
thirteen Locals. All unions enjoy special 
privileges. They are exempt from antitrust 
laws which govern employers. They pay 
no income taxes, and they make no reports 
of any kind to any public authority. Their 
meetings are secret, open only to those 
having the password, which is changed 
quarterly. Only those who have paid all 
dues and ‘assessments have the password. 
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DEALING BETWEEN WINKLE- 
MAN AND DEFENDANTS 


There have been no dealings between 
these parties. The defendants have made 
no demands upon Winkelman. No _ inti- 
mation was given to Winkelman of any 
intention of imposing a picket line upon its 
properties and activities. Nothing has been 
said to Winkelman by the defendants, or 
by John Doe or Richard Roe, as to what 
Winkelman could do that would cause the 
withdrawal of the picket line. This course 
of complete silence on the part of the de- 
fendants as toward Winkelman is deliberate, 
and was adopted expressly in view of a de- 
cision of the United States Supreme Court 
to the effect that it is illegal to indirectly 
exert coercion upon employees by threaten- 
ing their employer with picketing unless 
the employees join the Union. There is no. 
labor controversy between Winkelman and 
any of its employees. They do not belong 
to the Union. They do not wish to belong 
to the Union. They do not wish to nomi- 
nate the Union as their bargaining agent. 
So far as the testimony goes, what they do 
wish to do is to keep on working in their 
present jobs with Winkelman and to do 
their own bargaining with Winkelman. 

The testimony conclusively shows in this 
case that this is not a contest between 
Winkelman and these immediate defend- 
ants. The contest is one between five team- 
sters, a few helpers who are mostly minors, 
a few employees in the packaging and sort- 
ing room of Winkelman who are principally 
girls and many of whom are minors, and 
the whole power of the International Team- 
sters Union with its tremendous member- 
ship of eleven hundred or twelve hundred 
thousand, and with its great financial power. 
The testimony demonstrates not the indi- 
rect application of compulsion and intimi- 
dation upon employees through the medium 
of their employer, but the direct imposition 
of those forces upon unwilling employees 
instead of through their employer as an 
intermediary. 


PROCEEDINGS BEFORE |THE 
PICKETING 


These were brief. About August 1, at 
six in the morning, defendant Shelp and 
others went to 26 Parsons, contacted plain- 
tiff’s truck drivers, and some of the em- 
ployees who unpacked, sorted, and repacked 
merchandise, and tried to persuade them to: 
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join the Union. Some of the employees 
wanted time to think it over, and a few 
days were granted them. Then they were again 
contacted in the same way, and they said they 
did not wish to join. Some seven out of more 
than forty of the other employees signed ap- 
plication blanks, but since this number was not 
enough for its purposes, the Union did not ac- 
cept them. The truck drivers gave as one rea- 
son that at other plants where the drivers have 
been unionized, the employers had replaced 
their own trucking service with that furnished 
by independent unionized trucking concerns, 
and they were afraid this would happen 
here, and that they would lose their jobs. 
The testimony shows affrmatively that 
Winkelman never made any such threat, 
and that all it ever told them was that they 
were free to join the Union if they wished. 
Finally, after a little further delay, one of 
the Union representatives said to them sub- 
stantially: “You boys better join up or we'll 
drop the boom on you.” 

On August 12, the “boom” fell. Winkel- 
man was picketed. 

The testimony, therefore, without contra- 
diction establishes that the Union directly 
threatened the employees with picketing of 
their employer unless they, the employees, 
joined the Union. This was attempting to 
intimidate and coerce the employees, and 
was in and of itself unlawful. 


De PiGksr a TMG 


The first intimation that any of the offi- 
cers of Winkelman had that there was to 
be a picket line, Mr. Winkelman, the Presi- 
dent, got about eight o’clock. A. M., August 
12. When he drove into the Company’s 
private parking lot, he found a strange car 
in number 29, which was his space. That 
car turned out to be the property either of 
the Union or of one of its business agents, 
which had come in and preempted the space 
for its own use. The picketing lasted from 
August 12 to August 17, when an order to 
show cause was issued containing a tempo- 
rary restraining order. It consisted at the 
very first of two pickets located at 26 
Parsons. But almost at once it grew to 42 
men and 10 automobiles, some of them 
Cadillacs, some of them Buicks, and a few 
Oldsmobiles. The evidence does not show 
directly who owned these cars, but it is 
intimated that they belonged to the Busi- 
ness Agents. Inasmuch as these Agents 
have expense accounts, the cars might have 
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come under the head of “expense.” These 
42 men were paid, according to the testi- 
mony of defendant Shelp, eight to ten 
dollars a day. It is worth noticing that the 
Union scale set forth in Exhibit 30 calls 
for a starting minimum of one dollar ninety- 
seven and one-half cents an hour. There- 
fore, the Union is paying its employees 
about half of its own Union scale. These 
forty-two pickets were equipped with ten 
automobiles. Every time one of the Com- 
pany trucks left 26 Parsons it was trailed 
by at least one of these cars, generally 
staffed with four pickets. This trailing. car 
followed the company truck wherever it 
went, and at each destination of the com- 
pany truck they picketed the truck. The 
purpose of this was to prevent any union 
members from crossing the picket line and 
either unloading or loading any merchan- 
dise to or from the truck. 


This brings the statement of facts to a 
point which distinguishes this case from all 
other picketing cases to which my atten- 
tion has been called. There is in the evi- 
dence of this case testimony that, so far as 
I know, has never been before any court of 
last resort up to this time. This testimony 
establishes the existence of a nationwide 
agreement among members of all Unions 
that no Union man will cross any picket 
line, no matter by whom instituted. The 
existence of this agreement is established 
by undisputed testimony. The first witness 
to testify upon that subject was Frank 
Daniels, a local manager of the Gilbert 
Carrier Corporation. That corporation had 
in its possession a consignment consisting 
of two and one-half truck loads of mer- 
chandise shipped from New York to Winkel- 
man. According to the contract of carriage, 
it was to be delivered to Winkelman. Mr. 
Daniels testified that his men, who are 
members of one of the Locals of the Inter- 
national, told him that he could not deliver 
this consignment to Winkelman. He told 
Winkelman that he could not deliver, and 
he did not. Eventually it took an action in 
replevin by Winkelman against the Gilbert 
Cartage Company to secure possession of 
this shipment. In explaining this action on 
his part, Mr. Daniels said that his em- 
ployees told him he could not make delivery; 
and he added that his union contract with 
the Local provided that he could not make 
such delivery. The contract was not pro- 
duced, but Exhibit 30 is a printed blank 
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form of the standard union contract, and it 
contains an express agreement on the part 
of the employer that he will not ask his 
employees to cross the picket lines. 


This testimony was supplemented by the 
testimony of the witness Tillman Farmer, 
who was in the employ of the Gilbert Com- 
pany and was a union steward. He said 
that he took the kevs to the trucks con- 
taining the goods and locked them up, and 
told the employer that he could not open 
those trucks. He testified definitely and 
very positively that no union man _ will 
cross any picket line. The picket line that 
the employees of the Gilbert Carrier Cor- 
poration refused to cross consisted of the 
ambulatory line which had followed Winkel- 
man’s truck to the Gilbert premises for 
the purpose of picking up the merchandise 
after Mr. Daniels had refused to deliver it. 

This testimony is further corroborated by 
the testimony of the witness Moran, who 
is General Manager of the Flying Tiger 
Line, Incorporated, another carrier which 
had a consignment for Winkelman. It is 
also definitely corroborated by the testi- 
mony of the defendant, George Shelp, who 
was the only defendant who took the stand 
in this case, and the only witness on behalf 
of the defense.* This witness, in response 
to questions by the Court, was most evasive 
and very ignorant of matters that he would 
be expected to be well acquainted with after 
nine years in the employ of the Union as 
a business agent. The substance of his 
testimony, however, put as briefly as pos- 
sible is: first that there was nothing that 
Winkelman could have done to cause the 
withdrawal of the picket line. Second, 
that the only thing that could have caused 
that withdrawal was the joining of the 
Union by plaintiff’s truck drivers, their 
nominating of the Union as their bargaining 
agent, and the entry into a closed shop con- 
tract by the Winkelman Company with the 
Union. 

This testimony closes the door to any 
possible conclusion except that this picket- 
ing was directly aimed at the employees, 
and was the exercise of intimidation di- 
rectly upon them. by the threat which was 
carried out of picketing Winkelman. 

To my knowledge, the existence of this 
nationwide agreement that no union man 
will cross any other union picket line has 
never been proved as a fact in any similar 
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case up to this time. At least, so far as I 
know, the existence of this agreement has 
never been mentioned in the opinion of any 
court of last resort. 


If this contract is legal and beyond the 
reach of injunctive relief, then the power 
of organized labor in the United States is 
sufficient to reduce every employer, from 
the largest to the smallest, to a condition 
of subservience to its will or of being 
crushed and destroyed. These defendants 
claimed the right to use their power to pre- 
vent the performance of contracts between 
the one whom they picket and third parties. 
The malicious interference in the perform- 
ance of contracts with third parties has 
always up to this time been an actionable 
wrong. The Unions claim the right to 
picket and stop the operation of common 
carriers licensed by the public to engage 
in that business. The free exercise of this 
power would permit them to bring all the 
business in the United States to a stand- 
still, to stop the operation of every public 
utility corporation, to prevent the furnish- 
ing of electric light and power, of water, 
of sewage reduction and garbage collection, 
of the operation of railroad transportation 
and marine transportation, of the digging 
of coal, and even of the carrying on of 
necessary agricultural labor in the produc- 
tion of food. 


In this case the defendant Shelp testified 
that in his opinion it would be justifiable 
for the International to picket those dealing 
with the United States in the matter o? 
farm loans in such a way as to prevent the 
delivery of grain to the United States as 
security for those loans. In brief, if carried 
to the logical limits that are claimed for it, 
there is nothing in the country that is 
untouchable by the power of these organ- 
izations, which are secret, which account 
to no one, and are organized under no law 
except the common law rule permitting 
people to freely contract. The power of 
the courts, backed by the people of the 
United States, is the only power which 
stands between those people and despotic 
rule by a hidden government. Since J have 
sat on the Circuit Bench I have seen the 
Circuit Court of Wayne County picketed by 
double picket lines parading around the 
County Building in opposite directions. I 
have seen the corridors of the County 
Building jammed to suffocation by mobs 
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which all but rendered it impossible for 
Circuit Judges to get to their courtrooms, 
and I have seen the courtroom of the late 
Judge Allan Campbell packed with a threat- 
ening crowd for the express purpose of 
intimidating him in his official action. 


The evidence in this case establishes the 
existence of this universal agreement, and 
the courts must take cognizance of it and 
pass upon its validity. 


I think that such an agreement is invalid 
and illegal under the express provisions of 
two state statutes. Michigan Statutes An- 
notated, Section 28.62, reads as follows: 


“All combinations of persons, co-part- 
nerships, or corporations made and en- 
tered into for the purpose and with the 
intent of establishing and maintaining or 
of attempting to establish and maintain 
a monopoly of any trade, pursuit, avoca- 
tion, profession or business, are hereby 
declared to be against public policy and 
illegal and void.” 


Again, Michigan Statutes Annotated, 17.454, 
Paragraph 18, provides: 

“Tt shall be unlawful (1) for any em- 
ployee or other person by force or unlaw- 
ful threats to force, or attempt to force 
any person to become or remain a-mem- 
ber of a labor organization, or (2) for 
an employee or other person by force 
or unlawful threats to force or attempt 
to force any person to refrain from en- 
gaging in employment. Violation of this 
section shall be a misdemeanor and pun- 
ishable as such.” 


These sections were considered by the 
Michigan Supreme Court in Harper uv. 
Brennan [1944-1945 TravE Cases { 57,379], 
311 Mich. 489; and in Consumers Sand and 
Gravel Company v. Kalamazoo Building and 
Construction Trades Council, 321 Mich. 361. 
I consider that our Supreme Court has held 
that such agreements as this are against 
public policy, and are void and illegal under 
both of these sections. 


Passing from- the consideration of the 
nature of the agreement established by the 
testimony, we come to what was actually 
done in the five days that this picket line 
was in existence. The evidence shows that 
it was accompanied by threats of force and 
the use of foul and threatening language. 
This is established by the testimony of the 
witnesses Anthony Vinci, Harry G. Gersell, 
John Micheaux, Harold Blackwell, and 
Stanley Joseph Bydlos. Stanley Bydlos 
was a minor. He was acting as a helper on 
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a truck driven by the witness Blackwell. 
They went to the airport to pick up a 
shipment of merchandise which the carrier 
had refused to deliver, along with the wit- 
ness Vinci. While Vinci was absent getting 
information, four men got out of a Cadillac 
car which had followed them from 26 
Parsons to the airport, and two of them 
assaulted the boy, Bydlos, knocked him 
down, and while he was on the ground 
kicked him. When Vinci returned and 
Blackwell started to get out of the cab of 
the truck, the four brave assailants ran 
away. 

In addition to these incidents, together 
with a general threatening attitude on the 
part of the forty-two pickets, there were 
certain incidents which in and of them- 
selves constitute unlawful interferences with 
persons dealing with the plaintiff Company. 
They consist. of conduct intended to pre- 
vent the performance by persons with whom 
plaintiff had contracts, of their obligations 
under those contracts. Such interference, 
as already stated, in my judgment is an 
actionable wrong. ‘These instances are set 
up in the bill of complaint in detail. * * * 

Kk Ox 

My conclusions are as follows: 

First, the evidence discloses, as between 
Winkelman and the Union, no lawful labor 
objective. 

Second, that direct intimidation and threats 
were exerted upon the employees of the 
plaintiff for the purpose of coercing them 
into joining the Union and making it their 
bargaining agent, neither of which they 
wished to do. 

Third, there was no exercise of influence 
or intimidation upon those employees by 
Winkelman. 

Fourth, threats, foul language, and vio- 
lence were used in the course of the picket- 
ing operations by the Union’s pickets. 

Fifth, a universal agreement exists.among 
all Union men that no Union man will 
cross any Union picket line. This is es- 
tablished by admission and -by testimony, 
and is unlawful under State statutes. 

Sixth, defendants interfered in contract 
relations between Winkelman and those 
with whom it had lawful contracts, and 
endeavored by the use of intimidation ex- 
erted upon the latter to prevent them from 
performing their obligations. under: such 


Copyright 1952, Commerce Clearing House, Inc. 


» Number 256—99 
. 12-18-52 


contracts. This conduct is illegal and amounts 
to a boycott, or a secondary boycott. 


Inasmuch as this is not the opinion of a 
court of last resort, it would serve no 
purpose to discuss decisions of courts of 
last resort. The conclusions above stated 
are supported by the following cases, and 
by many others: Beck v. Teamsters Union, 
118 Mich. 479; Standard Grocer Co. v. 
American Federation of Labor, 321 Mich. 
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542; Harold F. Postma Gravel Co., et al. v. 
Teamsters’ Union, Local 406, et al., Michigan 
Supreme Court (Unreported as yet); Harper 
v. Brennan [1944-1945 TrapE Cases { 57,379], 
311 Mich. 489; Cohen v. Amalgamated 
Clothing Workers of America, 327 Mich. 606; 
American Communications Association, C. 1. O. 
Ds WON, BID 1, Se sv, Ah Wawiy lial, O70? 
Giboney v. Empire Storage & Ice Co. [1948- 
1949 Trane CASES {[ 62,391], 336 U. S. 490, 


03 LL. Ed. 835. 


Plaintiff may have a decree in accordance 
with this opinion, with costs to be taxed. 


276; Silkworth v. American Federation of 
Labor, 309 Mich. 746; International Team- 
sters| Umon vu. Woill, 315 Us S: 769: 
Magnetic Co. v. Local 937, C. I. O., 328 Mich. 


[7 67,374] Lloyd Lockett v. Construction Trades Union A. F. of L., Don Kinsey, 
Charlie DeLong, Frank Phelps, R. B. Elliott, J. D. Wilson, W. Tex Taylor, Tom Rushing, 
and Claud Smigh. 


In the Supreme Court of the State of Oklahoma. No. 35,163. Filed November 25, 1952. 


Appeal from the District Court of Cleveland County, Hon. Tom P. Pacs, Judge. 
Affirmed. 


Oklahoma Conspiracy—Trade Disputes Law 


State Laws—Suit to Enjoin Picketing—Statute Exempting Labor Disputes—Consti- 
tutionality—Evidence.—A trial court properly denied the issuance of an injunction against 
a union for picketing a general contractor to compel him to use subcontractors who 
employ union labor, where the picketing was not carried on upon the contractor’s premises, 
the picketing was accomplished without any physical force or violence, a labor dispute 
existed between the contractor and the union, and the union did not engage in a secondary 
boycott because the contractor did not, and did not intend to, enter into any labor 
subcontracts prior to the picketing. An Oklahoma law, which exempts from the prohibi- 
tions of other laws acts in furtherance of any trade dispute, is constitutional and not in 
contravention of the Fourteenth Amendment of the United States Constitution, guaran- 


teeing the equal protection of the laws. 


See the State Laws annotations, Vol. 2, J 8698. 
For the plaintiff: Paul W. Updegraff, Norman, Oklahoma. 
For the defendants: Russell B. Holloway, Oklahoma City, Oklahoma. 


Syllabus 


1. 40 O. S. 1951, Section 166 construed, 
and held, that it stays the hand of both 
‘civil and criminal process from interfering 
with peaceful “picketing,” or other peace- 
able and legitimate endeavors of labor, to 
further their interests in trade disputes, be- 
tween themselves and their employers. 

2. 40 O. S. 1951, Section 166 does not 
contravene the Constitution of the State or 
the Fourteenth Amendment of the Consti- 
tution of the United States. 


3. Peaceful picketing for a lawful pur- 
pose is protected by the free speech pro- 
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visions of the Constitution of Oklahoma, 
and the Constitution of the United States, 
and peaceful picketing for a lawful purpose, 
cannot be enjoined. ; 


4. Where the petitioner’s evidence dis- 
closes that as part owner of building under 
construction, under his supervision as a 
general contractor, he has not entered into 


contracts, with subcontractors, nor does he 


intend to do so, a finding by the trial court 
that no secondary boycott is involved in 
the labor dispute and that no force: or 
violence was used in picketing, the demurrer 
of the defendant was properly sustained. 
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[Appeal from Judgment Denying Injunction] 


Action by plaintiff, Lloyd Lockett, against 
Construction Trades Union A. F. of L., and 
others, for an injunction, whereby plaintiff 
sought to enjoin defendants picketing a 
building site. From the judgment denying 
injunction relief, plaintiff appeals. Affirmed. 


O’NEAL, Justice [In full text]: This is 
an appeal from an order of the District 
Court of Cleveland County, sustaining a 
demurrer to the plaintiff’s evidence on plain- 
tiffs application for a temporary injunction, 
in an action whereby plaintiff sought to en- 
join the named defendants from picketing 
and conducting a secondary boycott of 
plaintiff’s building under construction known 
as the New Norman Hotel in the City of 
Norman, Oklahoma. 


The petition substantially alleges that 
there is no present labor dispute between 
the plaintiff and the named defendants; that 
the Construction Trades Union A. F. of L. 
and the International Hod Carrier’s Build- 
ing and Common Laborer Union of Amer- 
ica, acting through the defendant, Frank 
Phelps, employed the defendant, Don Kin- 
sey, to picket said construction project by 
carrying a banner stating that the plaintiff, 
Lloyd Lockett, was unfair to the defendant, 
Construction Trades Union A. F. of L. 


[Secondary Boycott Alleged] 


That after the issuing of a temporary 
restraining order, as prayed for, the de- 
fendants, Charles DeLong, Frank Phelps, 
R. B. Elliott, J. D. Wilson, W. Tex Taylor 
and Tom Rushing, as business managers 
or agents of their respective trade unions, 
called off of said construction project all 
employees, member of their respective 
unions, under threat of cancellation of their 
union cards. That each of the individual 
named defendants have entered into a “sec- 
ondary boycott” to coerce plaintiff to enter 
into contracts with third parties covering 
subcontracts on said building. That plain- 
tiff has no adequate remedy at law, and 
that unless defendants (except Don C. 
Kinsey) are restrained from calling off of 
said project, members of their various unions, 
and from picketing said project, plaintiff 
will suffer irreparable injury. The prayer 
of the petition seeks the issuance of a 
temporary restraining order. 

Upon trial the court denied plaintiff the 
relief sought, and from the order denying 
a new trial, the plaintiff appeals. 
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Plaintiff here asserts: 


(a) That the picketing is unlawful as 
defendants are engaged in a secondary boy- 
cott; and the picketing is carried on for 
the purpose of coercing plaintiff to breach 
his contract with third parties. 


(b) That 40 O. S. 1951, Section 166 of 
the Oklahoma Statutes is unconstitutional 
and even though constitutional, does not 
protect defendants in their unlawful activities. 


The essential facts for our consideration 
disclose that Mr. Lockett, a general con- 
tractor, was financially interested in the 
construction of a hotel building in Norman, 
Oklahoma. He moved a small frame build- 
ing near the proposed project, which. build- 
ing was used, in part, as a field office. 
Certain electrical wiring and fixtures were 
installed in this office building by a non- 
union electrician. 


The defendant, Construction Trades Union 
A. F. of L., is an unincorporated association 
whose members comprise union members; 
that the individual named defendants, as 
business managers or agents of the named 
trade unions, employed the defendant, Don 
Kinsey, to picket the construction project 
by carrying a banner stating that Lloyd 
Lockett, the general contractor, was unfair 
to the defendant, Construction Trades 
Unions Ay FF. ot I: 


Mr. Lockett intended to furnish all ma- 
terial going into the building project, and 
to personally supervise the construction 
thereof. He entered into some preliminary 
negotiations with the Waters Electric Com- 
pany for the purchase of the electrical equip- 
ment, and with the Kunkel Plumbing and 
Heating Company for the plumbing. Both 
concerns were non-union. 


A committee composed of a majority of 
the member crafts, represented by the 
unions, called on Mr. Lockett on several 
occasions, and the employment of the non- 
union electrician doing electrical work on 
the office building, was discussed. The 
committee informed Mr. Lockett that the 
crafts would only work through subcon- 
tractors, and the union could not furnish 
him direct craftsman for construction work. 
Mr. Lockett advised the committee that he 
might organize an electrical and a plumbing 
company of his own to meet their sugges- 
tions. The committee advised him that they 
could not recognize such a company for an 
individual job. 
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Plaintiff attempted to prove that crafts- 
men were threatened with loss of their 
union cards if they passed the picket line. 
Plaintiff failed to make this proof, but by 
the preponderance of the evidence it is dis- 
closed that no such threats were made. It 
is further established that the union de- 
fendants, or their representatives, were not 
authorized to cancel union memberships for 
a violation of a picket line, but that such 
action could only be taken by the local 
unions. 


The evidence conclusively discloses that 
the picketing was not carried on upon the 
plaintiff's premises, and it shows that it was 
accomplished without any physical force or 
violence whatsoever. 


[Exemption Statute Constitutional ] 


Plaintiff contends that 40 O. S. 1951, Sec- 
tion 166 is unconstitutional, and even though 
constitutional, does not protect defendants 
in their unlawful acts. Section 166 follows: 


“No agreement, combination or con- 
tract by or between two or more persons 
to do or procure to be done, or not to 
do or procure not to be done, any act in 
contemplation or furtherance of any trade 
dispute between employers and employ- 
ees, shall be deemed criminal, nor shall 
those engaged therein be indictable or 
otherwise punishable for the crime of 
conspiracy, if such act committed by 
one person would not be punishable as 
a crime, nor shall such agreement, com- 
bination or contract be considered as in 
restraint of trade or commerce, nor shal] 
any restraining order or injunction be 
issued with relation thereto. Nothing in 
this article, shall exempt from punishment 
otherwise than is herein excepted, any 
person guilty of conspiracy for which pun- 
ishment otherwise than is herein excepted, 
any person guilty of conspiracy for which 
punishment is provided by any other law 
of the State, but such other law shall, 
as to the agreement, combination and 
contracts heretofore referred to, be con- 
strued as if this Article, was therein con- 
tained: Provided, that nothing in this 
Article, shall be construed to authorize 
force or violence.” 


The Criminal Court of Appeals in State 
v. Coybe, et al., 7 Okl. Cr. 50, 122 P. 243, 
construed the Act, supra, and held it consti- 
tutional and not in contravention of the 
fourteenth amendment, guaranteeing the 
equal protection of the laws. 

In re Sweitzer, 13 Okl. Cr. 154, 162 P. 
1134, the same court construing Sec. 3764, 
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Rev. Laws 1910, 40 O. S. 1951, Section 166 
held: 


“That it stays the hand of both civil 
and criminal process from interfering with 
« . J > ee 
picketing,’ or other peaceable and legiti- 
mate endeavors of labor, to further their 
interests in trade disputes, between them- 
selves and their employers.” 


[Labor Dispute Existed] 


In the case of Holland v. Minnehoma Oil 
& Gas Co., 184 Okl. 640, 89 P. 2d 764, we 
construed Sec. 10878, O. S. 1931, 40 O. S. 
1951, Sec. 166. In that case the defendant 
invoked the statute as a bar to the issuance 
of an injunction, The defendant’s position 
was held untenable because he had by force 
and violence taken possession of plaintiff’s 
property. We, therefore, held that the 
mere fact that there was a labor dispute 
does not forbid the issuance of an injunc- 
tion where force and violence is shown to 
exist. 


In the instant case the court found, upon 
competent evidence, that a labor dispute 
existed between the plaintiff, contractor, 
and the defendant, Construction Trades 
Union A. F. of L., at the time the hotel 
building was picketed, and found that no 
force or violence was employed in such 
picketing, and that no secondary boycott 
was established. These findings are amply 
supported by the record. 


The public policy of this State is reflected 
by this Court in its pronouncement in the 
case of Roddy v. United Mine Workers of 
America, et al., 41 Okl. 621, 139 P. 126. 
We there held: 


“Employees of a coal company, who 
are members of a labor union, have the 
right, when involved in a trade dispute 
between themselves and their employer, 
and growing out of this relation, to pro- 
test to their employer against the employ- 
ment, or retention in his employment, of 
a non-union employee, and to accompany 
such protest with the statement that if 
such non-union man is employed, or re- 
tained, the union will simultaneously 
cease to work for such employer—and 
if such protest is not heeded, the union 
men have the right to strike; and if it is 
heeded, the non-union man who is dis- 
charged has no cause of action against 
either the union as an organization, or 
the members thereof as individuals.” 


Plaintiff asserts that the purpose and 
object of the picketing is unlawful in that 
defendants are engaged in a secondary 
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boycott and, under such circumstances, 
picketing may be enjoined. 

The record discloses an entire failure of 
proof that a labor dispute existed as to 
third parties, or subcontractors. Mr. Lockett 
testified that no subcontracts had been let 
or would be let. The record discloses the 
following questions and answers: 


“CQ. You say-here under this setup, 
there will be no labor contracts let? 

“A. That’s right. 

“Q. That is your final statement? 

AW Dhatisucorsect: 

“QO. Made before the picket was placed 
on this job? 

“A. That’s correct.” 


[No Secondary Boycott] 


To support plaintiff's contention as to the 
secondary boycott, he relies upon the fol- 
lowing cases: Nat'l Labor Relations Board 
v. Denver Bldg. & Const. Trades Council, 71 
Sup. Ct. 943, 341 U. S. 675; International 
Brotherhood of Electrical Workers, Local 501, 
A. F. of L., et al. v. National Labor Relations 
Board, 71 Sup. Ct. 954, 341 U. S. 694, 95 L. 
Ed. 1299; Local 74, United Brotherhood of 
Carpenters & Joiners of America, A. F. of L., 
et al. v. National Labor Relations Board, 71 
Sup. Ct. 966; 341 Uk+S. 707, 95,1. Edii309! 


In the Denver case, supra, the National 
Labor Relations Board found that the sub- 
contractor employed only non-union men 
on the project involved. The Trades Coun- 
cil placed pickets and withdrew all crafts 
from the work. The union claimed it had a 
labor dispute with the original contractor 
only. The court, however, approving the 
findings ot the Board, held that the labor 
organization committed an unfair. labor 
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practice within the secondary boycott pro- 
vision of the National. Labor Relations Act 
by engaging in a strike, an object of which 
was to force the general contractor on a 
construction project to terminate its con- 
tract with a subcontractor on the project. 
In the Local 74, United Brotherhood of Car- 
penters & Joiners of America case, supra, the 
Union ordered a strike to compel the owner 
to cancel an installation contract of a sup- 
plier of floor covering, who employed non- 
union men. The court approved the Board’s 
finding of the existence of a secondary boy- 
cott in reliance upon the court’s finding and 
holding in the Denver case. supra. 


In the International Brotherhood of Electri- 
cal Workers, Local 501, A: F. of L. case; 
supra, we find that this case was affirmed 
upon the court’s holding in the Denver case, 
supra. The decision in the Denver case was 
based upon the finding of the National 
Labor Relations Board, which was approved 
by the Supreme Court, that the Union had 
engaged in a secondary boycott. 


The finding in the instant case is to the 
effect that the defendants did not engage 
in a secondary boycott, which finding is 
supported by the plaintiff's evidence that 
he did not enter into any labor subcon- 
tracts prior to the picketing of the building, 
and his further statement that he did not 
intend to enter into such subcontracts. 


[Judgment Affirmed] 


From a review of the entire record we 
are of the opinion that the injunction was 
properly denied. The judgment of the trial 
court is affirmed. 


HALLEY, V. Cy J. Corn, Davison "and 
BINGAMAN, JJ., Concur. 


[7 67,375] Red Rock Bottlers, Inc. v. Red Rock Cola Company, Red Rock Com- 
pany, Nellie Dodd Orme, W. C. Satterthwait, Forrest Adair, III, W. C. Bottoms, Jr., 


R. Hall, and Augustus Dodd, Sr. 


In the United States District Court for the Northern District of Georgia, Atlanta 
Division. Civil Action No. 3892. Filed December 3, 1952. 


Clayton Antitrust Act 


Private Suit for Civil Damages—Exclusive Dealing—Existence of Contract Condi- 
tioned on Another Contract—Summary Judgment.—The provision of a contract, granting 
a distributor the exclusive right to bottle and distribute and to use the trade-mark of a 
secret formula cola concentrate of a cola company on the condition that the distributor 
purchase specified minimum requirements of the cola concentrate annually, which provides 
that the distributor will not bottle or distribute any nonalcoholic beverages other than 
those bearing the cola company’s name or produced by the cola company, and the provi- 
sions of a second contract, granting the distributor the exclusive tight to bottle and dis- 
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tribute certain flavor drinks of a manufacturer (owned by the same individuals who 
owned the cola company) which were not protected by any secret formula.on the condi- 
tion that the distributor purchase specified minimum requirements of such flavor con- 
centrates annually, which provide that the distributor should not deal in the goods of any 
competitor of the manufacturer and that the contract would automatically terminate in 
the event the “cola” contract is cancelled are unreasonable and result in exclusive-dealing 
and tie-in requirements violative of Section 3 of the Clayton Antitrust Act. While the 
cola company has the right to protect its trade-mark rights and its rights to use and keep 
secret its formula, it cannot, through the manufacturer-distributor contract tie in to the 
purchase of the cola concentrate the purchase of flavors which were unprotected and 
available in the open market. Since the distributor does not stand in pari delicto with 
the defendants because the provisions were for the sole benefit of the defendants, it is 
entitled to summary judgment as to the liability of the defendants. 


See the Clayton Act annotations, Vol. 1, J 2023, 2023.45, 2023.93. 


Suit for Civil Damages—Exclusive Dealing—Tying Contracts—Defense.—A plaintiff 
which was organized and created for the purpose of engaging in business by reason of 
exclusive distributorship rights granted to it under contracts with the defendants does 
not stand in pari delicto with the defendants because such contracts contain illegal 
exclusive-dealing and tying-in provisions which were for the sole benefit of the defendants. 
Therefore, the plaintiff is entitled to relief. 


See the Clayton Act annotations, Vol. 1, § 2024. 


Suit for Civil Damages—Exclusive Dealing—Tying Contracts—Contracts as Inter- 
state Commerce—Substantial Lessening of Competition Transactions involving contracts 
which granted a distributor exclusive distribution rights to soft drink concentrates and 
which contained exclusive-dealing and tying provisions for the sole benefit of a cola com- 
pany and a manufacturer, who transact more than fifty per cent of their business in 
interstate commerce which constituted less than one per cent of the total sales of soft 
drinks in the United States, are in and affect interstate commerce sufficiently to justify 
the invoking of Section 3 of the Clayton Antitrust Act. This Section brands as illegal 
the character of the restraint and not the amount of commerce affected, and the amount 
of interstate commerce involved is not material. 


See the Clayton Act annotations, Vol. 1, { 2023.30, 2023.36. 
For the plaintiff: McDougald, Troutman, Sams and Schroder, Atlanta, Ga. 


For the defendants: Scott Hogg, Atlanta, Ga., for W. C. Satterthwait; and Smith, 
Kilpatrick, Cody, Rogers and McClatchey, Atlanta, Ga., for the other defendants. 


For a prior decision of the Court of Appeals, Fifth Circuit, see 1952 Trade Cases 
{| 67,247. 


Stoan, District Judge [Jn full text]: The 
present action was filed by Red Rock 
Bottlers, Inc., as plaintiff, against Red Rock 
Cola Company, Red Rock Company and 
six individuals. The case is fully stated 
in the opinion of the Court of Appeals for 
the Fifth Circuit in the case of Red Rock 
Cola Company v. Red Rock Bottlers, Inc. 


source of supply and to exact from the 
plaintiff payments for flavor concentrates 
which were substantially in excess of the 
prices prevailing in the soft drink industry 
for flavor concentrates of like grade, 
amount and quantity.” uh 


2. That the Court enter a summary 
judgment that the two corporate defendants 


[1952 Trape Cases § 67,247], 195 F. 2d 406, 
and will not be stated here. 

The plaintiff has filed motions in the case 
as follows: 

1. For leave to amend the complaint 
by adding a new paragraph “38 (a)” as 
follows: 

“38 (a). Red Rock and the Cola Com- 


pany used the said unlawful provisions 
of said contracts to cut off the plaintiffs 
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are liable to plaintiff upon the second cause 
of action as amended, on the ground that 
except, as to the amount of damages, there 
is no genuine issue as to any material fact 
and that the plaintiff is entitled to judg- 
ment as a matter of law. 
3. That the Court issue an order grant- 
ing to plaintiff a‘separate trial of the second 
cause of action. hls Chis Sanaa’ Sle eh 
The above motions are tiow before the 
Court for determination. 
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No objection having been made thereto, 
the motion for leave to amend as set out 
in the first motion is granted, and the re- 
maining motions will be determined with 
the complaint so amended. 


The next motion, that for summary judg- 
ment, that the two corporate defendants 
are liable to plaintiff on the second cause 
ef action, presents a series of questions. 


[Alleged Violation of Section 3, 
Clayton Act] 


The second count of the complaint is 
predicated upon the claim that certain speci- 
fied provisions of the contract were illegal 
under Section 3 of the Clayton Act, 15 
U. S. C. A. Sections 1, 14, and plaintiff 
seeks judgment declaring the two contracts 
are valid and subsisting except for the 
provisions thereof claimed to be illegal. 

Defendants make response to the motion 
and contend: 


1. That there are issues as to material 
facts. 


2. That the public interest and that of 
the parties will be best served by a trial 
of all issues. 


By brief the corporate defendants con- 
tend: 


3. That the challenged provisions of the 
two contracts are not unreasonable and not 
restrictive, or in violation of the antitrust 
laws and are valid. 


4. That the contracts were negotiated 
voluntarily by S. C. Satterthwait and W. C. 
Thorburn on behalf of plaintiff corporation. 


5. That plaintiff is in pari delicto. 


[Contracts Between the Parties] 


The contracts: 


On December 10, 1938 Red Rock Cola 
Company entered into a contract with S. C. 
Satterthwait, Jr., and H. C. Thorburn which 
granted to them and their assigns exclusive 
rights to bottle the product “Red Rock 
Cola” (the concentrate for which was made 
in conformity with a secret formula); to 
use the trade mark “Red Rock” and to license 
independent bottling plants throughout most of 
the United States. The contract also provided 
that Satterthwait and Thorburn and their 
assigns would purchase specified minimum 
requirements of the cola concentrate an- 
nually and that they would not bottle, sell 
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or distribute any nonalcoholic beverages 
other than those bearing the name “Red 
Rock” or manufactured by the Red Rock 
Cola Company. The provisions of this con- 
tract which are here attacked are as follows: 


“Satterthwait and Thorburn or assigns 
agree that they will not bottle, sell, dis- 
tribute or have any connection with any 
distribution or assist in any way directly 
or indirectly in the sale, bottling or dis- 
tribution of any other type of carbonated 
beverages or any other non-alcoholic bev- 
erages other than beverages bearing the 
name ‘RED ROCK’ or manufactured by 
The Red Rock Company or The Red 
Rock Cola Company.” 


Paragraph 5 of the contract provides that 
the continued existence of the contract is 
expressly conditioned upon the purchase 
and payment therefor by Satterthwait and 
Thorburn or assigns of a designated quan- 
tity of Red Rock Cola concentrate each 
year. The minimum quantities were changed 
by amendment in 1941 to fix minimum pur- 
chases in each year commencing with 1945 
of 1200 units of Red Rock Cola Concentrate. 


On March 23, 1939 the Red Rock Com- 
pany entered into a similar contract with 
S. C. Satterthwait which granted to him 
and his assigns the exclusive distribution 
rights of certain specified Red Rock flavors, 
the concentrates for which were not made 
under any secret formula. The contract 
provided that he should purchase specified 
minimum requirements of flavor concen- 
trates annually; that he should not deal in 
the goods of any competitor and that the 
contract would automatically terminate in 
the event the Cola contract should be can- 
celled. Essentially the same type of pro- 
visions were contained in this contract as in 
the Red Rock Cola contract which are 
summarized above, including the provision 
which was paragraph 9 of the Red Rock 
Cola contract, and in addition, paragraph 13 
of the contract provided: 


“This contract shall remain in force 
so long as the contract, of December 10, 
1938, which Satterthwait and Thorburn 
have now with The Red Rock Company 
is in force, said contract granting to said 
Satterthwait and Thorburn, or their as- 
signs, exclusive sales rights on Red Rock 
Cola in the territory specified. 


“In case the contract with The Red 
Rock Cola Company is cancelled, this 
contract automatically terminates and 
comes to an end on the same date.” 
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Facts 


The contracts here involved were volun- 
tarily sought and executed on behalf of the 
plaintiff corporation to which they were 
assigned. 

More than fifty percent of the business 
done by the corporate defendants was done 
in interstate commerce, though this con- 
stituted less than one per cent of the total 
sales of soft drinks in the United States. 


There are no issues of material fact as 
to liability on the second cause of action 
of the complaint. 

The contract with Red Rock Cola Com- 
pany was cancelled because plaintiff did 
not purchase the quantity of concentrate 
it was required to purchase under the terms 
of the contract. 


The contract with Red Rock Company 
was cancelled because of the provision in 
that contract that it would automatically 
terminate upon the cancellation of the Red 
Rock Cola contract. 


Conclusions of Law 
[Plaintiff Not in Part Delicto| 


Since plaintiff, if in pari delicto with the 
corporate defendants would not be entitled 
to relief, that question will be first con- 
sidered. 

This rule is succinctly stated in North- 
western Oil Company v. Socony-Vacuum Oil 
Co., Inc., 138 F. 2d 967, 971 as follows: 


“Having participated in this illegal un- 
dertaking, plaintiff may not recover; 
where parties stand in pari delicto, the 
law leaves them where it finds them.” 


In the case here the plaintiff was not in 
business, could not be coerced, and was 
organized and created for the purpose of 
engaging in business by reason of the rights 
granted under the contracts which con- 
tained the provisions now challenged, and 
did so operate for several years. 


It is contended by the corporate defend- 
ants that this was such participation as 
placed plaintiff in pari delicto. However, it 
is neither contended or shown that the plaintiff 
derived any benefit from the challenged 
provisions of the contract, or that it sought 
to have such provisions included therein. 

Since the provisions of the contract which 
are challenged benefit the corporate defend- 
ants and restrict plaintiff, it is reasonable 
to assume that plaintiff submitted to rather 
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than shared 
provisions. 


Quoting from defendants’ brief: 


in the benefits from such 


“An excellent statement of the rule is 
contained in the case of Eastman Kodak 
Co. v. Blackmore, 277 Fed. 694 where it is 
said at page 700: 

“Tn brief, assuming that what defend- 
ant did in conjunction with others amounted 
to a conspiracy under the Act, and that 
the defendant succeeded in obtaining a 
monopoly contrary to the Act, plaintiff 
at all times derived the advantages and 
accepted the benefits which flowed from 
that conspiracy and that monopoly. 

“Tt is fundamental that in the same 
conspiracy all participants are conspira- 
tors, whether the part they play be great 
or small. They cannot receive some of 
the fruits and then be held blameless for 
other acts which they may not have 
initiated but whose benefits they have 
received. On the evidence in this case, 
we are unable to find any act of defend- 
ant or of plaintiff which, as matter of 
law, separates them from each other as 
participants in the same conspiracy and 
which frees plaintiff from being in part 
delicto with defendant.’ ” 


As was said by the United States Su- 
preme Court in Harriman v. Northern Se- 
curities Co., 197 U.S. 244: 

“If the contract is illegal, affirmative 
relief against it will not be granted, at 
law or in equity, unless the contract 
remains executory, or unless the parties 
are considered not in equal fault, as where 
the law violated is intended for the co- 
ercion of the one party, and the protec- 
tion of the other, or where there has 
been fraud or oppression on the part of 
the defendant. .. .” 

Here the provisions of the contracts which 
are challenged are for the benefit of the 
defendants. Plaintiff derived no benefit 
from acting under them, the provisions 
being restrictive in character they were of 
sale benefit to the corporate defendants. 

Under the facts of this case the plaintiff 
does not stand in pari delicto with the cor- 
porate defendants. See Ring v. Spina [1944- 
1945 Trape Cases { 57,347], 148 F. 2d 647. 


[Interstate Commerce Affected] 


The corporate defendants contend that 
the transactions involved do not affect inter- 
state commerce sufficiently to justify the 
invoking of the antitrust laws in that there 
was neither substantial lessening of com- 
petition or unreasonable restraint of trade. 
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The attack here is made by plaintiff upon 
the ground that the provisions of the con- 
tract were and are illegal under Section 3 
of the Clayton Act, supra, and in construing 
that law the Supreme Court of the United 
States in U. S. uv. Socony-Vacuum Oil Co., 
310 U. S. 150, holds that this Section brands 
as illegal the character of the restraint and 
not the amount of commerce affected, and 
that the amount of interstate or foreign 
trade involved is not material. See also 
United States v. Yellow Cab Co., [1946-1947 
Trave Cases {[ 57,576], 332 U. S. 218. 


The transactions here involved were in 
and affected interstate commerce sufficiently 
to justify the invoking of the antitrust laws. 
See Munson v. Richfield Oil Corporation 
[1950-1951 Trape Cases { 62,639], 91 F. 
Supp. 171. 


[Exclusive Dealing and Tying 
Provisions Unlawful] 


Are the challenged provisions of the con- 
tracts unreasonable and restrictive and in 
violation of Section 3 of the Clayton Act, 
supra? 

The exclusive dealing requirement closed 
the market to plaintiff from seeking sup- 
plies in the open market and thus deprived 
plaintiff and the public of the benefits of 
an open competitive market. Further there 
was a tying in of the Red Rock Cola con- 
tract with the Red Rock Company contract, 
in that the Red Rock Company contract 
required the purchase of flavor concen- 
trates exclusively from the Red Rock Com- 
pany and provided for the termination of 
the Red Rock Company contract upon 
cancellation of the Red Rock Cola Com- 
pany contract. 
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While the Red Rock Cola Company has 
the right to protect its trade-mark rights, 
and. its rights fo use and keep secret 
its manufacturing formula, it here, through 
the Red Rock Company contract tied in 
to the purchase of Cola concentrate the 
purchase of flavors which were unpro- 
tected and available in the open market. 

The challenged provisions of the contract 
tended to substantially lessen competition. 

Applying the legal principles laid down 
by the Supreme Court of the United States 
in Standard Oil Co. v. United States [1948- 
1949 TrapE Cases { 62,432], 337 U. S. 293 
and United States v. Paramount Pictures 
[1948-1949 TrapvE Cases J 62,244], 334 U. S. 
131, and subsequent decisions of the courts 
following these holdings, this Court must, 
and does hold that the challenged provi- 
sions of the contracts are unreasonable, in 
violation of Section 3 of the Clayton Act, 
supra, and are therefore invalid. 


[Motion for Summary Judgment Granted | 


There being no genuine issue as to any 
material fact, except as to damages, or the 
amount thereof, and the plaintiff being en- 
titled as a matter of law to a judgment 
as to liability only on the second cause 
of action set out in the original complaint, 
as amended, against the corporate defend- 
ants, it is 

Considered, ordered and adjudged that 
the motion for summary judgment as to 
liability of the two corporate defendants, 
Red Rock Cola Company and Red Rock 
Company, on count two of the complaint, 
as amended, be, and the same is hereby, 
granted. Let such judgment be prepared 
and presented. 


[67,376] United States v. General Railway Signal Company, Westinghouse Air 
Brake Corporation, and Western Railroad Supply Company. 


In the United States District Court for the Western District of New York. Civil No. 


5237. Dated November 17, 1952. 


Case No. 1125 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


United States Equity Suits—Alleged Conspiracy to Monopolize—Defendant’s Motion 
for Summary Judgment.—A motion of a railway signal company, charged with conspiring 
with others to monopolize interstate trade in grade crossing devices in violation of the 
Sherman Antitrust Act, for a summary judgment in its favor is denied because there is a 
genuine issue as to the material fact. The affidavits, briefs, and oral argument of the 
plaintiff and the railway signal company are replete with allegations, statements, and dis- 
cussion indicating a dispute as to the existence of the alleged conspiracy, The right of 
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trial should not be denied where there is the slightest doubt as to the facts. 
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Summary 


judgment would be improper if the court had to draw an inference of fact, 
See the Sherman Act annotations, Vol. 1, § 1610.2901. 


For the plaintiff: Philip B. Telman, Acting Attorney General, by Donald P. McHugh, 
Special Assistant to the Attorney General; and George L. Grobe, United States Attorney 


for the Western District of New York. 


; For the defendant: Raichle, Tucker, and Moore (Frank G. Raichle, Mac Asbill, aid 
Willis B. Snell, of counsel), Buffalo, N. Y., for General Railway Signal Co. 


[Defendant’s Motion for Summary 
Judgment] 


KnicHT, Chief Judge [Jn full text]: De- 
fendant General Railway Signal Company 
has moved for a summary judgment in its 
favor as matter of law pursuant to Rule 56 
of the Federal Rules of Civil Procedure on 
the ground that there is no genuine issue 
as to any material fact. 

For convenience, General Railway Signal 
Company will be referred to as ‘General’; 
Westinghouse Air Brake Corporation as 
“Union” (Union Switch & Signal Company) 
having changed its name and finally become 
Union Switch and Signal Division of West- 
inghouse Air Brake Corporation, and West- 
ern Railroad Supply Company as “Western”. 
Railroad Accessories Company seems to 
have licensed certain patents to Railroad 
Supply Company. Railroad Supply Com- 
pany appears to have become bankrupt, its 
assets purchased by Genera] and General 
having sold the accessories portion of the 
bankrupt estate to Western. 

The motion is based on the affidavits of 
H. W. Chamberlain, Neil D. Preston, Stan- 
ley E. Gillespie and Paul Renshaw filed 
with the moving papers on September 23, 
1952, and a supplementary affidavit of H. 
W. Chamberlain filed at the close of the 
more-than-two-hour argument of the motion 
on October 14, 1952. 

Plaintiff filed the affidavit of Donald P. 
McHugh, its counsel, on the date of the 
argument. 

Movant and plaintiff each filed briefs at 
the close of the argument, and thereafter 
supplemental briefs were filed, by movant 
on October 21, 1952, and by plaintiff on 
October 27, 1952. The matter was there- 
upon submitted. 


[Answer Puts Allegations of Complaint 
in Issue] 


Violation of the Sherman Act (15 U.S.C. 
§§1 and 2) by a “combination and con- 
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spiracy in restraint of, in a combination and 
conspiracy to monopolize, in an attempt to 
monopolize and in monopolization” of in- 
terstate trade and commerce in grade cross- 
ing devices seems to have been alleged in 
the complaint filed April 2, 1952. Nothing 
was done by movant to attack the com- 
plaint for insufficiency. On August 27, 
1952, movant filed its answer which, in 
effect, put in issue every essential allegation 
of the complaint and further alleged ‘other 
defenses” in amplification of its previous 
denials and as justification of its contention 
that it had not violated the provisions of the 
Sherman Act. 


[Affidavits and Exhibits] 


The affidavits filed by movant are in 
great detail, with voluminous exhibits at- 
tached. By its briefs filed and the oral 
argument had, movant seems to have ex- 
hausted every possible reason for the grant- 
ing of its motion. Plaintiff has to rely 
upon its discovery from whatever source 
it may come for its cause of action for 
conspiracy to monopolize trade in violation 
of the Sherman Act. Generally, in antitrust 
violations, the only source of evidence open 
to the plaintiff must come from the de- 
fendants, and from their acts, conduct, 
speech, writings and documents. To the 
McHugh affidavit are attached photostatic 
copies of papers obtained from the files of 
the defendants and they are offered as evi- 
dence of the existence of a genuine issue 
of material facts. During the oral argu- 
ment movant’s counsel suggested that the 
exhibits so offered were hearsay and not 
properly before the Court. The Court for 
the purposes of the motion accepts the 
source and validity of the exhibits as stated 
in the plaintiff's affidavit. There is ‘no 
denial or attack by any affidavit filed by 
movant as to the correctness of those 
exhibits or as to the propriety of their pos- 
session by plaintiff. It appears from the 
McHugh affidavit that those exhibits were 
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either copies delivered voluntarily to plain- 
tiff or the government agents were volun- 
tarily permitted by defendants to “make 
photostatic copies thereof’. Upon a trial, 
of course, the proof of their source would 
be made and the surrounding circumstances 
would be related by witnesses having actual 
knowledge of the facts. This is not a trial. 


Where the matters are so involved as 
they are here, it is possible that affiants 
may not have been called upon to give in- 
formation in some instances within their 
particular knowledge, while others may 
properly deny knowledge to a pertinent 
matter. Only by examination of the wit- 
nesses at a trial may such information be 
gleaned. Radio City Music Hall Corp. v. 
United States, 135 F. 2d 715; Bucky v. Sebo, 
97 F. Supp. 277, 279; Garner v. Triangle 
Publications, 97 F. Supp. 546; Shultz v. M. & 
T. Trust Co., WDNY, 1940. The Court 
should not be in haste to grant summary 
judgment. Unless there exists a genuine 
issue of a material fact, it would be waste- 
ful to deny such a motion. Hoffman uv. 
Partridge, 172 F. 2d 275; Whitaker v. Cole- 
man, 115 F. 2d 305; Ramsouer v. Midland 
Valley R. Co., 135 F. 2d 101, 105-6; Swift & 
Co. v. United States, 196 U. S. 375. 


Plaintiff has not relied exclusively upon 
the allegations of the complaint but has 
presented the affidavit of Mr. McHugh with 
its several exhibits attached, many of which 
need to be explained. For instance, in the 
affidavit of Paul Renshaw on behalf of 
movant, the following statement appears: 


“General has never had any agreement, 
understanding, or other relation or trans- 
action, with Union or any other person or 
party, concerning the creation of West- 
ern, Or concerning any aspect of the 
business or management of Western. Gen- 
eral has never entered into any agreement 
or understanding with Western, Union or 
any other person or party which restricts, 
controls or allocates in any way the 
manufacture or sale by General or by 
any other person or party, of any high- 
Way crossing protective device, or any 
component part thereof.” 


A confirming statement appears in the sup- 
porting affidavit of H. W. Chamberlain. 


Movment asserts that there is no dispute 
as to the evidentiary facts and that the only 
inference which can be drawn by the Court 
from the facts is that movant has never 
been a party to any conspiracy and is en- 
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titled to summary judgment in its favor. 
Despite such contention by movant, the 
affidavits and briefs filed and the oral argu- 
ments of plaintiff and movant are replete 
with allegations, statements and discussion 
to the contrary. 

It was held in United States v. Bausch & 
Lomb Optical Co., SDNY, 3 F. R. D. 331, 334, 
Leibell, J. writing: 

“|. agreements legal on their face 
may be used as part of an unlawful con- 
spiracy to violate the provision of the 
Sherman Antitrust Act. But to so hold 
requires an inquiry into relevant facts 
as to the real intention of the parties and 
the effect of their acts.” 


The facts and circumstances surrounding 
those exhibits should be shown so that all 
of the relevant evidence essential to a proper 
determination of the action may be obtained. 
They should not be interpreted or deter- 
mined on this motion. The interest and 
credibility of those witnesses should be 
tested by cross-examination. 


[Existence of Understandings in Dispute] 


Having in mind the pleadings, and the 
affidavit of McHugh with its exhibits and 
the briefs of plaintiff claiming the existence 
of collaboration between Mr. Gort of West- 
ern and the officials of General and Union, 
and the co-operative agreements by both 
Union and General in the creation and opera- 
tion of Western in face of the denials of 
any agreement or understanding by movant 
contained in the affidavits of Renshaw and 
Chamberlain, there is indicated a sharp dis- 
pute between the parties. Other differences 
seem to exist such as the interpretation of 
certain agreements, letters, memoranda, as- 
signments of licenses and the conduct of 
the defendants. One exhibit attached to 
the McHugh affidavit indicates that mov- 
ant’s officers and employees were conscious 
of possible violation of the antitrust laws 
in their dealings relative to competition, 
even going so far as to suggest a manner 
of avoiding infraction of those laws, How- 
ever, the matter before the Court seems 
to be very close. 


The Court of Appeals, Second Circuit, 
in Doehler Metal Furmture Co. v. United 
States, 149 F. 2d 130, has pointed the way 
as follows: 


“We take this occasion to suggest that 
trial judges should exercise great care 
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in granting motions for summary judg- 
ment. A litigant has a right to trial where 
there is the slightest doubt as to the facts, 
.... (And see Arnstein v. Porter, 154 
F. 2d 464, 474; Colby v. Klune, 178 F. 2d 
872, 873.) 


[Movant Has Burden of Showing 
No Issue of Fact] 


The correspondence between Gort, Smith, 
Gillespie and Chamberlain in reference to 
the sale of General’s latest type gate (in- 
volving the Sampson patent) to Boston & 
Maine Railroad is significant and leaves one 
in “doubt as to the facts.”” The determina- 
tion of this motion in favor of movant might 
require the Court to draw an inference of 
fact which is disputed. Upon an inference 
of fact, summary judgment would be im- 
proper. Gray Tool Co. v. Humble Oil Refin- 
ing Co. [1950-1951 TrapeE Cases { 62,804], 
186 F. 2d 365; Hummel v. Riordan, 56 F. 
Supp. 983; Greenleaf v. Brunswick-Balke-Col- 
lender Co. [1948-1949 TrapE Cases J 62,222], 
79 F. Supp. 362, 365. Movant has the bur- 
den of demonstrating clearly that there is 
no genuine issue of a material fact to be 
determined. Hoffman v. Partridge, 172 F. 
2d 275. 


[Proof of a Conspiracy] 


Conspiracy, ordinarily, is not proved by 
direct evidence in the manner as is an action 
on a written contract. The very nature of 
conspiracy has its base in secrecy toward 
the party to be duped or the law to be 
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evaded and can only be established by piec- 
ing together the fragments of evidence as 
to conduct, speech and writing of the 
parties to the conspiracy. Interstate Circuit 
v. United States, 306 U. S. 208. The various 
agreements between the defendants, their 
correspondence and notations found in their 
files, copies of many of them being at- 
tached to the McHugh affidavit should be 
explained by the authors, at least, and, per- 
haps, by the officers and agents of the 
parties who could reap any benefit where 
such persons have knowledge of the facts 
and the rules of evidence are observed. 


[Motion Denied] 


If movant should submit its case to this 
Court upon the affidavits and pleadings now 
before it on this motion, gross injustice 
might be done. The Court is not called 
upon to pass upon the facts here but only 
as to whether there is a genuine issue as 
to the material fact. Not all of the facts 
which a formal trial would produce are 
before the Court and the Court has a slight 
doubt, at least, as to the facts. In such 
circumstances, this is not a proper case 
for summary judgment. Sartor v. Arkansas 
Gas Corp., 321 U. S. 620, 627; Doehler Metal 
Furniture Co. v. United States, 149 F. 2d 130, 
135; Arnstein v. Porter, 154 F. 2d 464, 474; 
Colby v. Klune, 178 F. 2d 872, 873. 

Motion of defendant General Railway 
Signal Company for summary judgment in 
its favor is denied. 


[67,377] Federal Trade Commission v. Liggett and Myers Tobacco Co. 
In the United States District Court for the Southern District of New York. Civ. 80-4. 


Dated December 1, 1952. 


Federal Trade Commission Act 


False Advertising—Cigarettes Found Not To Be Drug—Legislative Intent—A ciga- 
rette manufacturer will not be enjoined from advertising that its cigarettes can be smoked 
by any smoker without inducing any adverse effect upon the nose, throat and accessory 
organs of the smoker. Cigarettes are not a “drug,” as defined in Section 15 (c) of the 
Federal Trade Commission Act, so as to confer jurisdiction upon a court to issue an in- 
junction against alleged false advertising under Sections 12 and 13 (a) of the Federal 
Trade Commission Act. The listing of “tobacco,” and the description of “tincture of 
tobacco,” one derivative of the tobacco plant, in the Homeopathic Pharmacopoeia, do not 
warrant a holding that smoking tobacco—in cigarettes in general and respondent’s ciga- 
rettes in particular—another derivative of the plant, is included also. Nor is there merit 
in the allegations that the respondent claims a therapeutic purpose for its cigarettes because 
it represents that they prevent irritation to the throat, or that tobacco is a drug because 
it is “intended to affect the functions of the body of man.” Such a broad definition of “drug” 
was not the legislative intent as evidenced by legislative history, coupled with indications 
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Anything which stimulates any of the 


senses may be said, in perhaps an insignificant degree, to affect the ftinctions of the body 


of man. 
facturer, 
to affect the functions of the body of man.” 


Consequently, any article which, used in the manner anticipated by the manu- 
comes into contact with any of the senses may be said to be an article “intended 


The complaint is dismissed. 


See the Federal Trade Commission Act annotations, Vol. 2, § 6132, 6133, 6135. 


For the plaintiff: Daniel J. Murphy, Chief, Division of Litigation, Bureau of Anti- 
Deceptive Practices and Frederick McManus, Trial Attorney. 


For the defendant: 


Simpson, Thacher & Bartlett, 


and Whitney North Seymour, 


Armand F. MacManus and Thomas Thacher, of counsel. 


[Nature of Action] 


KaurMAn, District Judge [In full text]: 
The Federal Trade Commission has sought 
to enjoin the dissemination of allegedly 
false advertising by the Liggett and Myers 
Tobacco Company pending the issuance of 
a complaint under Sections 5 and 12 of the 
Federal Trade Commission Act. The ad- 
vertising in question is the defendant’s rep- 
resentation 


“directly or by implication, that Ches- 
terfield cigarettes can be smoked by 
any smoker without inducing any ad- 
verse affect upon the nose, throat and 
accessory organs of the smoker.” 


(Paragraph Six of Complaint). The Com- 
mission maintains that Sections 12 and 13 
(a) of the Federal Trade Commission Act” 
confer jurisdiction upon this court. Liggett 
and Myers here moves to dismiss the com- 
plaint for lack of jurisdiction of subject 
matter on the ground that the product 
advertised is not a “drug” within the mean- 
ing of Sections 12, 13 (a). The contention 
that cigarettes are within the purview of 
these sections is a novel one and considera- 
tion of the merits of the petition for injunc- 


tion has, therefore, been reserved until this 
jurisdictional question is resolved. 


[“Drug” Defined] 


Section 15 (c) states that for the purposes 
of Sections 12, 13 and 14 the term “drug” 
means: 


(1) articles recognized in the official 
United States Pharmacopoeia, official 
Homeopathic Pharmacopoeia of the 
United States, or official National Formu- 
lary, or any supplement to any of them; 
and 


(2) articles intended for use in the 
diagnosis, cure, mitigation, treatment or 
prevention of disease in man or-other ani- 
mals; and 


(3) articles (other than food) intended 
to affect the structure or any function of 
the body of man or other animals; and 


(4) articles intended for use as a com- 
ponent of any article specified in clause 
(1), (2), or (3); but does not include 
devices or their components, parts, or 
accessories. 


tSec. 12. (a) It shall be unlawful for any 
person, partnership, or corporation to dissemi- 
nate, or cause to be disseminated, any false 
advertisement— 

(1) By United States mails, or in commerce 
by any means, for the purpose of inducing, or 
which is likely to induce, directly or indirectly 
the purchase of food, drugs, devices, or cos- 
metics; or 

(2) By any means, for the purpose of in- 
ducing, or which is likely to induce, directly 
or indirectly, the purchase in commerce of food, 
drugs, devices, or cosmetics. 

(b) 'The dissemination or the causing to be 
disseminated of any false advertisement within 
the provisions of subsection (a) of this section 
shall be an unfair or deceptive act or practice 
in commerce within the meaning of section 5. 

- Sec, 13....(a) Whenever the Commission has 
reason to believe— 

(1) that any person, partnership, or corpora- 
tion if engaged in, or is about to engage in, 
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the dissemination or. the causing of the dis- 
semination of any advertisement in violation 
of section 12, and 

(2) that the enjoining thereof pending the 
issuance of a complaint by the Commission 
under section 5, and until such complaint is 
dismissed by the Commission or set aside by 
the court on review, or the order of the Com- 
mission to cease and desist made thereon has 
become final within the meaning of section 5; 
would be to the interest of the public, the 
Commission by any of its attorneys desig- 
nated by it for such purpose may bring suit 
in a district court of the United States or in 
the United States court of any Territory, to 
enjoin the dissemination or'the causing of the 
dissemination of such advertisement. Upon 
proper showing a temporary injunction or re- 
straining order shall be granted without bond. 
Any such suit shall be. brought in the district 
in which such person, partnership, or corpo- 
ration resides or transacts ‘business. 
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[Allegations of Complaint] 


Paragraph Five of the Complaint alleges 
that tobacco is a drug as “drug” is defined 
in the Federal Trade Commission Act be- 
cause: 


(Cmelitis 
Homeopathic 
United States; ; 

(b) Defendant in advertisements has 
represented and is representing directly 
and by implication that Chesterfield ciga- 
rettes are manufactured in such a manner 
as to prevent irritation to the nose, throat 
and accessory organs of smokers thereof. 


recognized in the official 
Pharmacopoeia of the 


[Nature of Amendment to Complaint] 


By amendment to Paragraph Five of the 
Complaint the Commission seeks to add a 
third ground: 


(c) Tobacco is an article intended to 
affect the functions of the body of man. 


I shall consider these allegations in the 
order presented. 


I. EFFECT.OF LISTING IN HOME- 
OPATHIC PHARMACOPOEIA 


The difficulties which confronted the leg- 
islative draftsmen who sought to define 
“drug” are obvious, Realizing that no con- 
temporary listing would suffice resort was 
had to the three reference works. The issue 
then is whether smoking tobacco as ex- 
emplified by Chesterfield cigarettes falls 
within the category listed in the Homeo- 
pathic Pharmacopoeia. Tobacco does not 
appear in either the United States Pharma- 
copoeia or the National Formulary. 

The defendant contends that since “ciga- 
rettes” as such are not listed in the Pharma- 
copoeia, this, by itself, is sufficient to render 
inapplicable this provision. J don’t agree 
with this. Surely, if smoking tobacco is a 
drug the manner in which it is packaged, 
and what it is called after packaging, is, in 
this instance, of no greater significance than 
the difference between some other drug 
preparation in pill or powder form. 

While it is true that the Homeopathic 
Pharmacopoeia of the United States (6th 
Ed. Rev. 1941) p. 546 lists tobacco, it does 
not stop with the mere mention of “tobacco”. 
Several paragraphs follow the listing of 
tobacco with the following headings: “De- 
scription” — “Habitat” — “History” “Part 
Used” and “Preparations”. It is only after 
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an examination of each of those paragraphs, 
that one can determine whether the listing 
was intended to cover all derivatives of the 
tobacco plant. 


[“Tincture of Tobacco” Described] 


I am led to the inescapable conclusion 
that tobacco was listed in the Homeopathic 
Pharmacopoeia solely because it was the 
source of a preparation known as “tincture 
of tobacco”. This preparation is described 
in the Pharmacopoeia as follows: 


“Preparations. 
a. Tincture g. Drug strength 
1/10 
Tabacum, in coarse powder, ...100 Gm. 
Distilled water, a sufficient quan- 
tibyeiiethis) Propoghon wroan eee. 200 Ce. 
Strong alcohol, a sufficient quan- 
tity in this proportion, ......... 824 Ce. 
To make one thousand cubic 
centimeters of tincture. 
b. Dilutions: 2x and_ higher, 
with dispensing alcohol. 
c. Medications: 2x and higher.” 


No indication is given of the uses to which 
tincture of tobacco was put but, judging by 
its ingredients, it was a preparation far 
removed in form and purpose from the 
ordinary cigarette. 


[ Conclusion] 


I conclude, therefore, that the listing of 
one derivative of the tobacco plant in the 
Homeopathic Pharmacopoeia does not war- 
rant a holding that smoking tobacco—in 
cigarettes in general and Chesterfield ciga- 
rettes in particular—another derivative of 
that plant, is also included therein. 


Il. ALLEGATION THAT CIGARET GES 
“PREVENT IRRITATION”. 


The Commission’s second allegation is 
that 
“Defendant in advertisements has repre- 
sented and is representing directly and 
by implication that Chesterfield ciga- 
rettes are manufactured in such a man- 
ner as to prevent irritation to the nose, 
throat and accessory organs of smokers 


thereof.” 
If this allegation were construed as a 
charge that the defendant affirmatively 


claimed a therapeutic purpose for Chester- 
field cigarettes we would be confronted with 
a question of fact which would have to await 
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trial. But this is not the case here. It is 
true, that cigarettes have, in the past, been 
placed on the market and advertised as 
having therapeutic purposes. See U. S. w. 
46 cartons, more or less, each containing 10 
packages of an article of drug labeled in part: 
Fairfax Cigarettes * * *, (Libel filed in 
UsS. D..©. N.-J., June 13; 1952.), Elowever; 
that is toeto caelo from a representation by 
the defendant of a “non-adverse” rather 
than beneficial effect. Thus, the Commis- 
sion in its brief, p. 6, urges: 


“The defendant is claiming for its Ches- 
terfield cigarettes a quality allegedly 
not attributable to other cigarettes, the 
quality of non-irritation of the nose, 
throat and accessory organs. And the 
inescapable conclusion is therefore that 
the defendants have so compounded 
their product as to eliminate, prevent 
or.certainly mitigate the usual irritation 
that is caused by tobacco smoke, in- 
cluding cigarette smoke.” 


Further, Paragraph Six of the complaint 
states, in part: 


“In said advertisements defendants 
represented, directly or by implication, 
that Chesterfield cigarettes can _ be 
smoked by any smoker without induc- 
ing any adverse affect upon the nose, 
throat and accessory organs of the 
smoker.” 


So construed, the issues raised by this 
allegation and those presented by the third 
charge, which the Commission seeks to add 
by amendment, are substantially the same. 


IT ALE EGATIONS: EVA = ©lGAq 
REDTEES ARE INTENDED 10 AER- 
MBCA AMSHS, INONNKCINIOINS) iy “MSs 
BODY OF MAN.” 


Paragraph Six of the Complaint alleges 
that 

“the smoke from Chesterfield cigarettes 

is an irritant to the mucous membrane 


of the nose, throat, Eustachian tubes, 
sinuses, larynx and trachea.” ” 


The third statutory definition of a “drug” 
is by far the broadest. Anything which 
stimulates any of the senses may be said, 
in some perhaps insignificant degree, to 
affect the functions of the body of man. 
Consequently any article which, used in the 


2’ The plaintiff submits, in opposition to the 
motion to dismiss, affidavits by medical authori- 
ties which seek to demonstrate that smoking 
has adverse effects upon the unhabituated smoker 
and the smoker who exceeds his limit of toler- 
ance. While this motion should be decided on 
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manner anticipated by the manufacturer 
thereof, comes into contact with any of the 
senses may be said to be an article “intended 
to affect the functions of the body of man”. 
(Overusage of many articles may have ad- 
verse effects but it is questionable whether 
the effects of overusage may be considered 
intended effects.) 


Surely, the legislators did not mean to be 
as all-inclusive as a literal interpretation of 
this clause would compel us to be.* 


[Question as to Legislative Intent] 


Our question is whether Congress in- 
tended to include articles which affect the 
functions of the body of man in the manner 
in which cigarettes affect those functions. 
But 


“When we ask what Congress ‘intended’, 
usually there can be no answer, if what 
we mean is what any person or group 
of persons actually had in mind. Flinch 
as we may, what we do, and must do, 
is to project ourselves, as best we can, 
into the position of those who uttered 
the words, and to impute to them how 
they would have dealt with the concrete 
occasion. He who supposes that he can 
be certain of the result, is the least 
fitted for the attempt.” 


We vlalevieh de sun OG Se Ua IN, 
decided November 3, 1952, at p. 62. With 
this admonition in mind, we must neverthe- 
less proceed to discover the legislative 
intent. 


Resort may appropriately be had to the 
legislative history of Section 201 (g) of the 
Food and Drug Act (21 U. S. C., Sections 
301, 321 (g)) which employs the identical 
definition of “drug” as that found in Sec- 
tion 15 (c) of the Federal Trade Commis- 
sion Act. Senator Copeland, in explaining 
the inadequacies of the previous definition 
of “drug” stated: 


“It also permits the escape of prepara- 
tions which are intended to alter the 
structure of some function of the body, 
as, for example, preparations intended 
to reduce excessive weight.” 


78th Cong. Rec. 8960, 73rd Cong., 2d Sess. 
(1934). 


the pleadings, the plaintiff has asked that these 
affidavits be considered. For the purpose of this 
motion I shall assume the correctness of the 
statements in the affidavits. 

8 See footnote 5, infra. 
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The report from the Committee on Com- 
merce on S-5, 74th Cong., lst Sess. (1935) 
also cites “slenderizers” as an example of 
the type of article which the expanded 
definition was designed to encompass. These 
products have very decided effects upon the 
structure of the body and the very purpose 
for which the product is consumed is to 
bring about such effects. 


The Commission asserts that the defend- 
ant alleges a “soothing” property and that 
cigarettes are advertised and bought with 
this soothing property in mind. But many 
things soothe the troubled mind of modern 
man and I do not feel that this is the type 
of effect which the statute contemplates.* 


There has been a long history of litigation 
between the Commission and cigarette ad- 
vertisers. See e. g. In the Matter of R. J. 
Reynolds Company, 46 F. T. C. 706 (1950) ; 
In the Matter of P. Lorillard Company, 46 
Bet 1G. 73551950): a leami-conscious othe 
Commission’s failure in the past to treat 
this type of cigarette advertising under its 
“drug” powers. This, however, should not 
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in itself be determinative of the question 
of legislative interpretation. As times and 
conditions change it is fitting that an admin- 
istrative agency, before resorting to the 
legislature, should seek to invoke new means 
of coping with still unsolved problems. But 
in its zeal the agency must not exceed the 
bounds of its statute. The legislative history, 
such as it is,> coupled with indications of 
contemporaneous administrative interpreta- 
tion leads me to the conclusion that Con- 
gress, had the matter been considered, 
would not have intended cigarettes to be 
included as an article “intended to affect 
the functions of the body of man” or in any 
other definition of “drug”’. 


[Complaint Disnussed] 


Since I hold that no “drug” is involved in 
the sale of defendant’s product, the com- 
plaint must be dismissed. In view of this 
disposition, the plaintiff's motion for a 
temporary injunction will be considered 
withdrawn without prejudice. Settle order. 


[J 67,378] United States v. United Engineering and Foundry Company. 


In the United States District Court for the Western District of Pennsylvania. Civil 


Action No. 8926. Dated December 3, 1952. 


Case No. 1049 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Consent Decrees—Practices Enjoined—Agreements with Foreign Manufacturers— 
Rolling Mill Machinery and Equipment.—A manufacturer of rolling mill machinery and 
equipment is enjoined by a consent decree from entering into any understanding with 
any foreign manufacturer which has the effect of (1) allocating or protecting markets, 
(2) limiting importation into or exportation from the United States, (3) eliminating or 
leaving any person free from competition, (4) referring any order or inquiry to any 
manufacturer or distributor, (5) subletting the manufacture of rolling mills, except for 
the purpose of filling a specified order, (6) advising each other with regard to customers 
or terms or conditions of proposed transactions, (7) limiting the issuance of any license 
under any patent relating to rolling mills, except that the manufacturer may receive 
an exclusive license under such a patent provided that it shall obtain and exercise the 
rights to issue sublicenses upon reasonable and nondiscriminatory terms, and (8) 
refraining from furnishing know-how. 


See the Sherman Act annotations, Voi. 1, {{ 1023, 1220.204, 1530.50, 1530.70, 1590. 


Consent Decrees—Practices Enjoined—Foreign Activities—A manufacturer of roll- 
ing mill machinery and equipment is enjoined by a consent decree from referring any 
order to any foreign manufacturer; appointing any foreign manufacturer as agent or 
distributor, except for a specific transaction; acting for any foreign manufacturer, except 


6 See also Remarks of Senator Wheeler, 83rd 


4I pointed out upon the argument of the 
4 Cong. Rec. 3292-93, 75th Cong., 3rd Sess. (1938). 


instant motion that a new suit of clothes has 
a palliative effect and the ‘‘soothing’’ effect of 
a new bonnet purchased by the fairer sex, 
should not be overlooked. 
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for a specific sale; offering any foreign manufacturer any payment, other than payments 
due under a license or for actual know-how furnished, in connection with any sale to any 
third person, except for actual services in connection with a specific sale; disclosing, other- 
wise than by general price lists or in connection with a bona fide order of manufacture, 
to any foreign manufacturer any information as to prices, terms or conditions of proposed 
transactions; reserving for any foreign manufacturer any market; and designating any 
sales agent which is at the same time a sales agent of any foreign manufacturer, except 
in connection with sales for use in Japan or in connection with a specific sale. 


See the Sherman Act annotations, Vol. 1, { 1023, 1240.141, 1530.10, 1530.70. 


Consent Decrees—Practices Enjoined—Conditions in Patent and Know-How Agree- 
ments with Foreign Companies.—A manufacturer of rolling mill machinery and equipment 
is enjoined by a consent decree from entering into any understanding with any foreign 
manufacturer which provides for (1) an assignment, license or grant of immunity under 
any patent, or (2) the exchange of know-how, upon the condition that such foreign 
manufacturer shall allocate or protect markets, limit importation into or exportation 
from the United States, eliminate competition, eliminate the distribution of such products 
in any market, exclude any distributor from any market, receive any assignment under 
a patent in such a way as to deny any third person access thereto, or receivé know-how in 
such a way as to deny any third person access thereto. 


See the Sherman Act annotations, Vol. 1, { 1023, 1270.101, 1530.50, 1530.70. 


Consent Decrees—Practices Enjoined—Acquisitions of and Affiliations with Foreign 
Companies.—A manufacturer of rolling mill machinery and equipment is enjoined by a 
consent decree from voting any of the shares of stock in any foreign manufacturer owned 
by it; from exercising any influence over the sales or other business policies of any foreign 
manufacturer; from causing any of its officers, directors or employees to serve as an 
officer, director or employee of any foreign manufacturer; or from acquiring any increased 
proportion of the ownership in any shares of stock in specified companies beyond that 
presently held by it, or acquiring any physical assets or good will, or any capital stock 
or other interest in any foreign manufacturer, except after establishing to the satisfaction 
of the court that the effect of such acquisition may not be substantially to lessen competi- 
tion or tend to create a monopoly. 


See the Sherman Act annotations, Vol. 1, § 1023, 1220.175, 1530.70, 1530.80. 


Consent Decrees—Specific Relief—Termination of Agreements.—A manufacturer of 
rolling mill. machinery and equipment is ordered by a consent decree to (1) terminate 
specified agreements with foreign manufacturers, and to (2) terminate specified agreements 
with foreign manufacturers, or to cause the same to be modified so as not to be in 
conflict with any provisions of the judgment, provided that nothing shall prevent the manu- 
facturer from making or receiving payment of any amounts which shal] have accrued 
prior to a specified date. 


See the Sherman Act annotations, Vol. 1, § 1023, 1535.90. 


Consent Decrees—Permissive Provisions—Contracts Regarding Know-How.—A con- 
sent decree entered against a manufacturer of rolling mill machinery and equipment 
provides that nothing contained in the decree shall prohibit the manufacturer from entering 
into any contract with any foreign manufacturer whereby (1) the manufacturer makes 
available to such foreign manufacturer know-how upon the condition that the know-how 
may be used only for a designated purpose or that the manufacturer will not furnish 
such know-how to any other manufacturer within a designated foreign area, (2) know- 
how is furnished by or to the manufacturer upon the condition that the person to whom 
such know-how is furnished shall not reveal the same to any other person, provided 
that in any contract by which the manufacturer agrees to furnish know-how to a foreign 
manufacturer, the contract shall provide that the foreign manufacturer shall be free to 
use that know-how in the United States and to sell such products manufactured by use 
of that know-how in the United States, 


See the Sherman Act annotations, Vol. 1, § 1540.23. 
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Consent Decrees—Specific Relief—Notice of Availability of Products—A manu- 
facturer of rolling mill machinery and equipment is ordered by a consent decree to 
insert advertisements in foreign trade journals advising prospective purchasers of the 
manufacture and availability for sale of products; to give notice to all persons who from 
a specified date have made written inquiry to the manufacturer regarding the purchase 
of products tor export, informing them of the manufacture and availability for sale of 
products and inviting inquiry as, to their requirements and soliciting their patronage; and 
to send a copy of the judgment to each person who is a party of an agreement, the 
cancellation of which is ordered in the judgment. 


See the Sherman Act annotations, Vol. 1, § 1535.90, 1580.21. 


Consent Decrees—Specific Relief —Know-How and Patent Licenses.—A manufacturer 
of rolling mill machinery and equipment is ordered by a consent decree, in the event it 
furnishes or agrees to furnish know-how to any foreign manufacturer, to grant to such 
manufacturer a non-exclusive license to vend articles covered by each United States 
patent with respect to which it has the right to grant licenses, upon reasonable and non- 
discriminatory terms. 


See the Sherman Act annotations, Vol. 1, { 1535.40, 


Consent Decrees—Applicability of Provisions—Subsidiary Companies.—A consent 
decree entered against a manufacturer of rolling mill machinery and equipment provides 
that the provisions of the decree applicable to the manufacturer shall apply to the 
manufacturer, its officers, directors, agents, employees, subsidiaries, and to all persons 
acting for the manufacturer, but shall not apply to transactions solely between the 
manufacturer and a subsidiary or subsidiaries thereof. 


See the Sherman Act annotations, Vol. 1, § 1510.14. 
For the plaintiff: Newell A. Clapp, Acting Assistant Attorney General; Edwin H. 
Pewett; Marcus A. Hollabaugh; Edwin C. Boyle, United States Attorney for the 


Western District of Pennsylvania; W. D. Kilgore, Jr., Max Freeman, William L. Maher, 
and Donald G. Balthis, Attorneys ot the United States. 


For the defendant: James S. Crawford (Patterson, Crawford, Arensberg and Dunn), 
and John G. Buchanan and William K. Unverzagt (Smith, Buchanan, Ingersoll, Rodewald 
and Eckert). 

Final Judgment I 
[Cause of Action Under Sherman Act| 


The Court has jurisdiction of the subject 


[Consent to Entry of Decree] 
MarsH, District Judge [Jn full text]: 


Plaintiff, United States of America, having 
filed its complaint herein on June 26, 1950; 
defendant, United Engineering and Foundry 
Company, having appeared and filed its an- 
swer to the complaint denying the substan- 
tive allegations thereof; and the plaintiff and 
the said defendant, by their attorneys, hay- 
ing severally consented to the entry of 
this Final Judgment without trial or ad- 
judication of any issues of fact or law and 
without admission by either of them in 
respect to any such issue; 


Now, therefore, before any testimony 
has been taken and without trial or adjudi- 
cation of any issue of fact or law herein, and 
upon consent of the parties, it is hereby 


Ordered, adjudged and decreed as follows: 
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matter herein and of the parties hereto, and 
the complaint states a cause of action against 
defendant United under Sections 1 and 3 
of the Act of Congress of July 2, 1890, com- 
monly known as the Sherman Act, as 
amended. 


II 
[Definitions] 
As used in this Final Judgment: 


(A) “Rolling mills’ shall mean, sepa- 
rately and collectively, each and every class, 
variety and description of item, part, device 
and unit used in or for use in the handling, 
processing, or working (including, but not 
limited to, rolling, forging, pressing, form- 
ing, bending, shearing) of metal or metals, 
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alloy or alloys from bloom, ingot, slab or 
other bulk or semi-bulk stage to finished or 
semi-finished plate, sheet, strip, bar, rod, tube, 
shape, wire or other form, condition or 
stage, and including items used for inter- 
mediate and final treatments such as scale 
removal and other surface and subsurface 
treatments, processing, conditioning, and 
preserving operations and grinding, polish- 
ing and finishing operations; 

(B) “United” shall mean the defendant 
United Engineering and Foundry Com- 
pany, a corporation organized and existing 
under the laws of the Commonwealth of 
Pennsylvania; 

(C) “Davy” shall mean Davy Brothers 
Limited, a company organized under and 
pursuant to the British Companies Act of 
1929, heretofore having its office and prin- 
cipal place of business in Sheffield, England, 
and its successor, Davy and United En- 
gineering Company, Limited, a company or- 
ganized in 1937 and existing under and pur- 
suant to the British Companies Act, having 
its registered office at Sheffield, England; 

(D) “Dominion” shall mean Dominion 
Engineering Works, Limited, a company 
organized and existing under and pursuant 
to the laws of the Dominion of Canada, 
having its place of business at Montreal, 
Canada; 


(E) “SECIM” shall mean, collectively, 
Societe pour L’Etude et la Construction 
d’Installations Metallurgiques, a company 
organized and existing under and pursuant 
to the laws of France, having its office and 
principal place of busines in Paris, France, 
Societe Anonyme des Etablissements Delattre 
& Frouard Reunis, a corporation organized 
and existing under and pursuant to the laws 
of France, having its office and principal 
place of business in Paris, France, and So- 
ciete Anonyme des Anciens Etablissements 
Chavanne Brun Freres, a corporation or- 
ganized and existing under and pursuant 
to the laws of France, having its office and 
principal place of business in Saint-Cha- 
mond (Loire), France; 

(F) “Marichal-Ketin Associates’ shall 
mean, collectively, Societe Francaise des 
Cylindres de Laminoirs J. MARICHAL, 
KETIN & CO.; Societe Anonyme des Fon- 
deries J. MARICHAL, KETIN; Societe 
Anonyme des Fonderies de Chenee; and 
Societe Anonyme des Acieries & Forges de 
FIRMINY, corporations organized and ex- 
isting under and pursuant to the laws of 
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France or Belgium, and having their offices 
and places of business, respectively at Ber- 
laimont (Nord), France; Sclessin, Belgium; 
Chenee, Belgium; and Paris, France; 


(G) “Broken Hill” shall mean The Broken 
Hill Proprietary Company, Limited, a cor- 
poration organized and existing under and 
pursuant to the laws of the State of Vic- 
toria, Commonwealth of Australia, having 
its office and principal place of business in 
Melbourne, Victoria, Australia; 


(H) “ESCO” shall mean, collectively, 
English Steel Corporation, Limited, a com- 
pany organized and existing under and pur- 
suant to the British Companies Act, having 
its registered office at Vickers Works, 
Sheffield, England, and The Darlington 
Forge Limited, a corporation organized and 
existing under and pursuant to the British 
Companies Act, having its registered office 
at The Forge, Darlington, England; 


(1) “Shibaura” shall mean Shibaura En- 
gineering Works, Limited, a corporation or- 
ganized under and pursuant to the laws of 
Japan, heretofore having its office and prin- 
cipal place of business in Tokyo, Japan, 
and its successor, Shibaura United En- 
gineering Company, Limited a corporation 
organized under and pursuant to the laws 
of Japan, heretofore having its office and 
principal place of business in Yokohama, 
Japan, now liquidated or in process of li- 
quidation and known or recently known as 
Old Shibaura United Engineering Company, 
Limited, and its successor, Shibaura United 
Engineering Company, Limited, a corpora- 
tion organized under and pursuant to the 
laws of Japan, having its principal place of 
business in Yokohama, Japan; 

(J) “Manufacturer” shall mean any per- 
son engaged in the manufacture of rolling 
mills; 

(K) “Foreign manufacture” shall mean 
any person engaged outside the United 
States, its territories and possessions, in 
the manufacture of rolling mills; 


(L) “Person” shall mean an individual, 
partnership, corporation, association, or any 
other legal or business entity; 


(M) “Know-how” shall mean any form 
of technical information or assistance re- 
lating to the production or placing into op- 
eration of rolling mills or any material or 
machinery used in such production, includ- 
ing, but not limited to, plans, specifications, 
preliminary and working drawings, bills of 
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materials, statements of weights and ma- 
chine hours, production methods, technical 
memoranda and technical and supervisory 
services. 


Ill 


[Provisions Not Applicable to Transactions 
Between Defendant and Subsidiaries] 


The provisions of this Final Judgment 
applicable to defendant United shall apply 
to said defendant, its officers, directors, 
“agents, employees, servants, managers, rep- 
resentatives, subsidiaries, successors and as- 
signs, and to all other persons acting or 
claiming to act under, through or for such 
defendant, but shall not apply to transac- 
tions solely between defendant United and 
a subsidiary or subsidiaries thereof. 


IV 


[Termimation and Modification of Agreements 
Ordered | 


(A) Defendant United is hereby ordered 
and directed to terminate and cancel each 
of the following agreements which has not 
heretofore expired or been terminated or 
cancelled: 


(1) Agreements between defendant 


United and Davy entered into on or about 
January 21, 1937; March 8, 1939; April 


25, 1947 (as of January 1, 1947); and 
August 26, 1949; 
(2) Agreements between defendant 


United and Dominion entered into on or 
about January 25, 1932, and January 1, 
1937; 

(3) Agreements between defendant 
United and SECIM entered into on or 
about February 27, 1947 (as of September 
15, 1946); March 17, 1947; December 
1947; and April 10, 1949 (as of January 
1, 1949); 

(4) Agreement between defendant 
United and. Marichal-Ketin Associates 
executed on or about December 30, 1949, 
but not delivered; 


(5) Agreement between defendant 
United and Davy entered into on or about 
January 6, 1939, concerning Broken Hill 
and concerning agreements between Davy 
and Broken Hill entered into on or about 
December 20, 1938, and March 27, 1943; 


(6) Agreement between defendant 
United and Broken Hill entered into on 
or about August 26, 1949 (as of December 
21, 1948); 
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(7) Agreements between defendant 
United and ESCO entered into on or 
about September 22, 1947 (as of Septem- 
ber 1, 1947); December 3, 1948; and May 
23, 1949; 

(8) Agreement between defendant 


United and Shibaura entered into on or 
about March 9, 1939. 


(B) Defendant United is hereby ordered 
and directed prior to January 1, 1953, to 
terminate and cancel each of the following 
agreements which shall not theretofore have 
been terminated or cancelled, or to cause 
ithe same to be modified and amended so 
that it shall not be in conflict with any. 
provision of this Final Judgment: 


(1) Agreements between defendant 
United and Davy entered into on or about 
May 26, 1950, and October 8, 1951; 

(2) Agreements between defendant 
United and SECIM entered into on or 
about October 11, 1950 (as of January 1, 
1950), and September 27, 1951; 


(3) Agreement between defendant 
United and Marichal-Ketin Associates 
entered into on or about February 20, 
1950 (as of December 30, 1949), and 
agreement between defendant United and 
Societe Anonyme des Fonderies J. Mari- 
chal-Ketin entered into on or about Feb- 
ruary 20, 1950; 

(4) Agreement between defendant 
United and Broken Hill entered into on 
or about June 6, 1950 (as of June 1, 1950); 


(5) Agreement between defendant 
United and ESCO entered into on or 
about September 21, 1950 (as of Septem- 
ber 18, 1950); 


provided, however, that nothing contained 
in this Final Judgment shall prevent de- 
fendant United from making or receiving 
payment of any amounts which shall have 
accrued for payment at any time under any 
of said agreements on account of sales re- 
sulting from negotiations initiated prior to 
January 1, 1953. 


(C) Defendant United is hereby enjoined 
and restrained from entering into, adopting, 
performing, adhering to, maintaining or fur- 
thering, directly or indirectly, or claiming 
any rights under any contract, agreement, 
understanding, plan or program which has 
as its purpose or effect the continuing or 
renewing of any provision of any of the 
agreements listed in subsections (A) and 
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(B). of this Section IV which is in conflict 
with any: provision of this Final Judgment. 


Ni 


[Agreements with Foreign Manu- 
turers Prohibited] 


Defendant United is enjoined and re- 
strained from entering into, adhering to, or 
claiming any rights under any coiitract, 
agreement or understanding with any for- 
eign manufacturer which has the purpose 
or effect of: 

(A) Allocating, dividing, reserving or 
protecting territories or markets for the 
manufacture, sale or distribution of rolling 
mills; 

(B) Limiting, restraining or preventing 
importation into or exportation from the 
United States, its. territories and posses- 
sions, of rolling mills; 

(C) Eliminating, limiting, restraining or 
preventing competition, or leaving any per- 
son free from competition, in the manufac- 
ture, sale or distribution of rolling mills; 


(D) Referring or causing to be referred 
any order or inquiry for rolling mills to any 
manufacturer or any distributor of rolling 
mills; 

(E) Subletting the manufacture of roll- 
ing mills, except for the purpose of filling 
a specific order; 


(F) Advising each other, or any third 
person, with regard to customers for rolling 
mills or terms or conditions of proposed 
transactions with prospective customers 
relating to rolling mills; 


(G) Limiting, restraining or preventing 
the issuance of any license under any patent 
relating to the manufacture, use or sale of 
rolling mills, except that defendant United 
may receive an exclusive license under such 
a patent provided that it shall obtain and 
shall exercise the right to issue sublicenses 
under that patent to any applicant upon 
reasonable and nondiscriminatory terms; 


(H) Refraining from furnishing know- 
how to any person. 
VI 
[Practices Regarding Foreign Manu- 
facturers Prohibited | 
Defendant United is enjoined and re- 
strained from: 


(A) Referring any order for rolling mills 
to any foreign manufacturer; 
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(B) Appointing, designating or employ- 
ing, or continuing the appointment, designa- 
tion.or employment of, any foreign manu- 
facturer as agent, sales representative or 
distributor for the sale or distribution of 
rolling mills, except for a.specific sale; 


(C) Acting for or representing, as agent, 
sales representative or distributor, any for- 
eign manufacturer for the sale or distribu- 
tion of rolling mills, except for a specific 
sale; 

(D) Offering or paying to, or receiving 
or accepting from, any foreign manufacturer 
any payment, other than payments due 
under a patent license or for actual know- 
how furnished or to be furnished, in con- 
nection with the sale or distribution of 
rolling mills to any third person, except for 
actual services in connection with a specific 
sale; 


(E) Disclosing or communicating, other- 
wise than by general price lists or in connec- 
tion with a bona fide order or proposed 
order of manufacture, purchase or sale, to 
any foreign manufacturer any information 
as to prices, terms or conditions of proposed 
transactions with prospective customers 
relating to rolling mills; 


(F) Reserving or protecting for any 
foreign manufacturer any market or terri- 
tory for the manufacture, distribution or 
sale of rolling mills; 


(G) Designating, appointing, or using 
any sales or distribution agent or repre- 
sentative which is at the same time a sales 
agent or representative of any foreign manu- 
facturer, except in connection with sales 
for use in Japan or in connection with a 
specific sale. 


VII 


[Conditions in Patent and Know-How 
Agreements with Foreign Manu- 
facturers Prohibited| 


Defendant United is enjoined and re- 
strained from entering into, adhering to or 
claiming any rights under any contract, 
agreement or understanding with any for- 
eign manufacturer which results in or pro- 
vides for either: 


(1) an assignment, license or grant of 
immunity under any patent or patent 
application; or 

(2) the receipt, grant, disclosure, ren- 


dering available or exchange of know- 
how; 
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upon the condition or requirement that such 
foreign manufacturer shall: 

(A) Allocate, divide, reserve or protect 
territories or markets for the sale or distri- 
bution of rolling mills; 

(B) Limit, restrain or prevent importa- 
tion into or exportation from the United 
States of rolling mills; 

(C) Eliminate, limit, restrain or prevent 
competition, or leave any person free from 
competition, in the sale or distribution of 
rolling mills; 

(D) Eliminate, limit, restrain or prevent 
the sale or distribution of rolling mills in 
any territory or market; 

(E) Exclude any distributor from any 
market for rolling mills or interfere with 
or restrict any distributor not competing 
in any such market; 

(F) Receive, grant, disclose, render avail- 
able or exchange any assignment, license 
or grant of immunity under a patent or 
patent application relating to the manufac- 
ture, use or sale of rolling mills in such a 
way as to deny any third person access 
thereto; 

(G) Receive, grant, disclose, render avail- 
able or exchange know-how in such a way 
as to deny any third person access thereto. 


VIII 


[Agreements Regarding Know-How 
Permutted| 


Nothing in this Final Judgment shall pro- 
hibit defendant United from entering into, 
performing or requiring the performance 
of any contract with any foreign manufac- 
turer whereby: 

(A) Defendant United makes available 
to such foreign manufacturer know-how 
upon the condition or under terms, the pur- 
pose or effect of which is, that: 


(1) the know-how may be used only 
for a designated purpose ; 

(2) defendant United will not furnish 
such know-how to any other manufac- 
turer within a designated foreign area; 

(3) rolling mills manufactured by such 
foreign manufacturer shall not be sold 
except for use in a designated foreign 
area; 

(B) Know-how is furnished by or to 
defendant United upon the condition or un- 
der terms, the purpose or effect of which 
is, that the person to whom such know-how 
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is furnished shall not reveal the same to 
any other person; provided, however, that 
in any contract by which defendant United 
agrees to furnish know-how to a foreign 
manutacturer the contract shall provide that 
the foreign manufacturer shall be free to 
use that know-how in the United States, its- 
territories and possessions, and to sell roll- 
ing mills manufactured by use of that know- 
how in the interstate and foreign commerce 
of the United States, its territories and 
possessions. 


IX 


[Stock or Asset Acquisitions and Inter- 
locking Directorates Prohibited] 


Defendant United is hereby enjoined and 
restrained from: 

(A) Voting either in person or by proxy 
any of the shares of stock or other proprie- 
tary interest in any foreign manufacturer 
owned by it on the date of entry of this 
Final Judgment; 

(B) Exercising any influence or control 
over the sales or other business policies of 
any foreign manufacturer; 

(C) Causing, authorizing or knowingly 
permitting any of its officers, directors, 
agents or employees to serve as an officer, 
director or employee of any foreign manu-. 
facturer; 

(D) Acquiring or holding, directly or in- 
directly, any increased proportion of the 
ownership or beneficial interest in any shares 
of stock in Davy or Shibaura beyond that 
presently held by defendant United therein, 
or acquiring, directly or indirectly, by pur- 
chase, merger, consolidation or otherwise, 
after entry of the Final Judgment, any 
physical assets (except goods or merchandise 
bought in or incidental to its ordinary course 
of business) or good will or any part thereof, 
or any capital stock or securities of, or any 
other proprietary or financial interest in, 
any foreign manufacturer, except after es- 
tablishing to the satisfaction of this Court 
that the effect of such acquisition may not 
be substantially to lessen competition or 
tend to create a monopoly in any line of the 
foreign or interstate commerce of the United 
States, its territories or possessions. 


x 


[Information on Availability of Products 
to Purchasers Ordered] 


Defendant United is hereby ordered and 
directed: 
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(A) Beginning three months from the 
date of this Final Judgment and for a pe- 
riod of six months thereafter to insert 
advertisements at reasonable intervals in 
trade journals of appropriate circulation in 
France, Belgium, Great Britain, Canada, 
Australia and Japan advising prospective 
purchasers of the manufacture and availa- 
bility for sale of rolling mills by defendant 
United; 


(B) To give written notice to all persons 
who, from July 1, 1949, to the date of this 
Final Judgment, have made written inquiry 
to defendant United regarding the purchase 
or distribution of rolling mills for export, 
informing them of the manufacture and 
availability for sale of rolling mills and in- 
viting inquiry as to their requirements and 
soliciting their patronage; 


(C) Within 90 days from the entry of 
this Final Judgment to send a copy thereof 
to each person who is a party to an agree- 
ment, the cancellation of which is ordered 
in Section IV of this Final Judgment. 


XI 
[Licenses To Be Furnished With Know How] 


Defendant United is hereby ordered and 
directed, in the event that it furnishes or 
agrees to furnish know-how to any foreign 
manufacturer for any purpose, to grant to 
such foreign manufacturer, upon the latter’s 
request, for use in connection therewith for 
such purpose, a non-exclusive license to 
vend articles covered by each United States 
patent with respect to which it has the 
right to grant licenses, upon reasonable and 
nondiscriminatory terms and conditions. 


XII 
[Inspection and Compliance] 


For the purpose of securing compliance 
with this Final Judgment, duly authorized 
representatives of the Department of Jus- 
tice shall, upon written request of the At- 
torney General, or the Assistant Attorney 
General in charge of the Antitrust Division, 


Court Decisions 
U.S. v. United Engineering and Foundry Co. 


Number 256--120 
12-18-52: 


and on reasonable notice to defendant. United, 
to its principal office, be permitted, subject: 
to any legally recognized privilege, (1) 
access during the office hours of said de- 
fendant to all books, ledgers, accounts,; 
correspondence, memoranda, and other rec- 
ords and documents in the possession or 
under the control of said defendant relating. 
to any matters contained in this Final Judg- 
ment, and (2) subject to the reasonable con- 
venience of said defendant and without’ 
restraint or interference from it, to inter- 
view officers or employees of said defend: 
ant, who may have counsel present, regard- 
ing any such matters, and upon request 
said defendant shall submit such written 
reports as might from time to time be rea- 
sonably necessary to the enforcement of 
this Final Judgment. No information ob-, 
tained by the means provided in this Sec- 
tion XII shall be divulged by any repre- 
sentative of the Department of Justice to 
any person other than a duly authorized 
representative of such Department, except 
in the course of legal proceedings to which 
the United States is a party for the purpose 
of securing compliance with this Final 
Judgment or as otherwise required by law. 


XIII 
[Jurisdiction Retained] 


Jurisdiction of this cause is retained for 
the purpose of enabling any of the parties 
to this Final Judgment to apply to this 
Court at any time for such further orders 
and directions as may be necessary or ap- 
propriate in relation to the construction of 
or carrying out of this Final Judgment, for,, 
the modification or termination of any of 
the provisions thereof, and for the purpose 
of the enforcement of compliance therewith 
and the punishment of violations thereof. 


It is expressly understood, in addition to 
the foregoing, that the plaintiff may, upon 
reasonable notice, at any time after two 
years from the date of entry of this Final 
Judgment, apply to this Court for the elim- 
ination or modification of Section VIII 
hereof. 
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[67,379] Sunbeam Corporation v. Central Housekeeping Mart, Inc., et al. 


In the Superior Court of Cook County, State of Illinois. No, 52 S 14687. Filed De- 
cember 9, 1952. 


Federal Fair Trade (McGuire) Act and Illinois Fair Trade Act 


Resale Price Maintenance—Enforcement of Fair-Trade Prices Against Non-Signers— 
Permanent Injunction.—A retailer which has not signed a fair-trade contract of a manu- 
facturer of trade-marked electrical appliances is permanently enjoined from advertising, 
offering for sale, or selling the manufacturer’s fair-trade products at less than the minimum 
fair-trade prices stipulated by the manufacturer, when the retailer admits that it knowingly 
and willfully violated the fair-trade price structure of the manufacturer and the retailer’s 
answer does not plead any defense and does not raise any material triable issue of fact. 


See the Resale Price Maintenance Commentary, Vol. 2, 7306, 7354; State Laws 
annotations, Vol. 2, J 8224. 


Resale Price Maintenance—Enforcement of Fair-Trade Prices Against Non-Signers— 
Defense—United States Antitrust Suit Filed Against Plaintiff—The mere fact that the 
United States had filed an antitrust suit (to which no answer or other pleading has yet been 
filed) against a manufacturer of electrical appliances which is presently seeking to enjoin 
a non-contracting retailer from selling the manufacturer’s products at prices below those 
established in fair-trade contracts is not a defense to the manufacturer’s present suit. 
Whatever the merits or lack of merits of this antitrust complaint, it creates no issue in the 
present case. It is between different parties, it is not an admission by or binding upon the 
manufacturer, and it is based upon a fair-trade system created prior to the enactment of 
the Federal Fair Trade (McGuire) Act. The remedy sought in the present case is to 
enforce fair-trade contracts executed subsequent to the enactment of the McGuire Act, 
which exempts the manufacturer’s fair-trade program and enforcement activities against 
non-signers from the prohibitions of the Sherman Antitrust Act. 


See the Sherman Act annotations, Vol. 1, J 1250.136; Resale Price Maintenance Com- 
mentary, Vol. 2, J 7092, 7306, 7359; State Laws annotations, Vol. 2, {| 8224. 


Resale Price Maintenance—Enforcement of Fair-Trade Prices Against Non-Signers 
—Defense—No Actual Monetary Damage.—In an action by a manufacturer to enjoin al- 
leged violations of its fair-trade contracts by a non-contracting retailer, it is not a defense 
that the manufacturer’s complaint shows no actual dollar and cents damage. Selling below 
fair-trade prices constitutes an “assault upon the good will” which the state fair trade act 
is intended to protect, and this assault is the injury or damage resulting from the unfair 
competition, even though there is no proof of specific money damage. Such state laws 
declare these sales to be acts of unfair competition. The right to fair-trade products 
cannot be vitiated by the claim that the sales below the fair-trade price are in fact beneficial 
to the manufacturer. 


See the Resale Price Maintenance Commentary, Vol. 2, J 7356, 7359; State Laws an- 
notations, Vol. 2, {| 8224. 


Resale Price Maintenance—Enforcement of Established Prices—Defenses—Fair-Trade 
Prices Are “Too High”—Margin of Profit—TIn an action by a manufacturer to enjoin 
alleged violations of its fair-trade contracts by a non-contracting retailer, the question of 
whether or not the manufacturer has set its fair-trade prices “too high” is immaterial. The 
Illinois Fair Trade Act does not permit such an inquiry. Also, the charge that the manu- 
facturer’s fair-trade prices provide more than two hundred per cent profit is irrelevant 
and immaterial, and may be seriously questioned. 

See the Resale Price Maintenance Commentary, Vol. 2, § 7359; State Laws anno- 
tations, Vol. 2, J 8224. 


Resale Price Maintenance—Enforcement of Established Prices—Defenses—Non- 
Action as to Government Exchanges.—The fact that a manufacturer made no effort to 
enforce its fair-trade prices in United States Army or Navy post exchanges is not a defense 
to the manufacturer’s suit against a non-contracting retailer. Since post exchanges are not 
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subject to ihe legislative powers of the State of Illinois, the Ilinois Fair Trade Act does 
not operate with respect to them. Any attempt to enforce fair-trade prices on post exchanges 
would be the same as trying to enforce them in states where there is no fair trade law, 
and, therefore, would be in violation of the Sherman Antitrust Act. 


See the Sherman Act annotations, Vol. 1, § 1250.121; Resale Price Maintenance Com- 
mentary, Vol. 1, §. 7075, 7275, 7359; State Laws annotations, Vol. 2, {| 8224. 


Resale Price Maintenance—Enforcement of Established Price—Defenses—Prior Suit 
—Laches.—An action by a manufacturer to enjoin a non-contracting retailer from selling 
its products below their fair-trade price is not barred because of the fact that a prior suit 
between the parties, wherein the manufacturer sought to compel the retailer to remove 
the manufacturer’s trade-mark whenever the retailer sold the manufacturer’s products at 
less than the fair-trade price, was voluntarily non-suited in good faith. The relief sought 
in the prior suit is radically different from the relief sought in the present suit and is based 
on an entirely different cause of action. Furthermore, the remedy sought in the present 
_ suit could not have been claimed in the prior suit because it would have been in violation 
of the Sherman Antitrust Act, since the prior suit was brought before the enactment of the 
Federal Fair Trade (McGuire) Act. 


The admission of the fact that the manufacturer repeatedly offered to enter into a 
fair-trade contract with the retailer disposes of the retailer’s claim of laches and its claim 
that it has been harassed by the manufacturer’s enforcement efforts. 


See the Sherman Act annotations, Vol. 1, § 1250.136; Resale Price Maintenance Com- 
mentary, Vol. 2, J 7076, 7359; State Laws annotations, Vol. 2, J 8224. 


Resale Price Maintenance—Enforcement of Established Price—Defenses—Fair and 
Open Competition.—A non-contracting retailer’s contention, in defending an electrical appli- 
ance manufacturer’s fair-trade enforcement action, that the manufacturer’s products are 
not in “fair and open competition” because the manufacturer’s fair-trade contracts violate 
the Sherman Antitrust Act and because the manufacturer’s fair-trade prices are arbitrary 
and unreasonably high is denied. The phrase “fair and open competition” in the Illinois 
Fair Trade Act means that there are on the market similar products made by competing 
manufacturers. This being conceded by the retailer, no triable issue is presented. 


See the Resale Price Maintenance Commentary, Vol. 2, $7162, 7359; State Laws 
annotations, Vol. 2, § 8224. 


For the plaintiff: Herman T. Van Mell of Hay, Morton, Finn and Van Mell, Chicago, Til. 
For the defendants: Theodore R. Sherwin of Sherwin and Sherwin, Chicago, III. 


Opinion and Order of merchandise manufactured by plaintiff. 
In any event, plaintiff argues that the bal- 
ance of equities are in its favor and that it 
is entitled at the least to a temporary in- 
junction pending hearing on the merits if 
the court should rule that there are triable 
issues. 


Desort, Superior Court Judge [Jn full 
text]: The instant case was filed on Sep- 
tember 30, 1952 and the next day plaintiff 
Noticed its Motion for temporary injunction 
to be heard on October 3, 1952. For various 
reasons the hearing on this Motion was con- 
tinued from time to time. Meanwhile de- 
dendant filed its Answer. Both the Complaint 
and the Answer are verified. Hearing and 


[Par Trade Enforcement Action 
Against Non-Signer | 


argument on the Motion began November 
12th and was completed on November 14th, 
counsel for both parties having been heard 
at length, at the close of the hearing the 
plaintiff moving in open court for a perma- 
nent injunction, counsel for plaintiff urging 
that no material triable issues remained in 
the case, save for proving up plaintiff's dam- 
ages, if any, arising out of the cut price sales 
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The Complaint alleges that plaintiff has 
set up a Fair Trade price structure which 
it is entitled to enforce against non-signers, 
by virtue of the Federal Fair Trade Act, 
(also known as the McGuire Act) which be- 
came law on July 14, 1952, and the Fair 
Trade Act of the State of Illinois, specify- 
ing minimum resale prices at retail for the 
products manufactured by it, and bearing its 
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trademarks, particularly the trademark Sun- 
beam. Plaintiff complains that defendants 
who refused to sign a Fair Trade contract, 
but who had full knowledge thereof and the 
prices stipulated thereby, deliberately refused 
to observe such prices, but advertised large 
discounts in the public press, and in window 
displays, and as a regular course of business 
sold plaintiff's products at cut prices. De- 
fendants admit the charge but contend that 
these contracts and the Fair Trade Price 
Structure established thereby are either void 
or unenforceable, or that it would be in- 
equitable to enforce them. 

Plaintiff argues, with respect to the an- 
swer as a whole, that it is defective in 
numerous respects: that defendant’s denials 
of having sufficient information to form a 
belief as to certain allegations of the Com- 
plaint are not supported by a specific affi- 
davit of such want of knowledge as required 
by the Civil Practice Act, and further, that 
such denials are frivolous and often directly 
contradicted by other affirmative allegations 
made by the Answer; that the Answer is 
confusing and does not apprise plaintiff of 
defendants’ claims; that the matters appar- 
ently relied upon by defendants as an affirm- 
ative defense, so that it would be inequitable 
for the Court to grant a temporary or per- 
manent injunction, are insufficient either: 
(1) because the Answer itself shows they 
occurred before the enactment of the Mc- 
Guire Act on July 14, 1952, which Act created 
the cause of action on which the Complaint 
is based; (2) that no specific acts of in- 
equitable dealing on the part of plaintiff are 
alleged, subsequent to the creation of the 
remedy relied upon; (3) that general charges 
of inequitable conduct on the part of plain- 
tiff are vague and are not alleged with suffi- 
cient particularity to inform plaintiff of the 
nature of defendants’ claim. 


[Documents Subpoenaed by Defendants] 


Defendants subpoenaed vast quantities of 
plaintiff's documents, many of them relating 
to files, records, and matters prior to the 
enactment of the McGuire Act, and many of 
them pertaining to plaintiff’s auditing and 
internal cost accounting procedures and meth- 
ods, income tax returns, and the like, for the 
ostensible purpose of inquiring into the meth- 
ods by which plaintiff determines its factory 
prices, and its wholesale and retail fair trade 
prices. Defendants have also subpoenaed 
documents from one of plaintiff’s wholesale 
distributors for the ostensible purpose of 
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inquiring into matters, some of which were 
apparently completed prior to the enact- 
ment of the McGuire Act, or occurred be- 
fore that time, and some of which related 
to sales to United States Army Post Ex- 
changes. Defendants proposed to go into 
these documents on the hearing on plaintiff’s 
Motion for a temporary injunction. Plain- 
tiff has moved to quash on the grounds that: 
(1) there are no material issues left in the 
case; (2) that all matters occurring prior to 
the enactment of the McGuire Act and not 
affirmatively alleged to have occurred sub- 
sequently to that date are irrelevant; (3) 
that the Court has no jurisdiction under the 
Fair Trade Act to inquire into how or why 
plaintiff arrived at its factory price, or its 
wholesale or Fair Trade prices, and has no 
jurisdiction under any law to examine into 
plaintiff's operations and determine what is 
a proper price for it to charge at any level. 


[United States Antitrust Suit 
Against Plaintiff | 


Defendants apparently rely to a great ex- 
tent on a civil antitrust suit filed by the 
United States against plaintiff on February 
28, 1952 (in the United States District Court 
at Chicago, Case #52 C 479) to enjoin a 
so-called “universal fair trade contract sys- 
tem.” Plaintiff inaugurated this system in 
an effort to control resale prices of its prod- 
ucts, apparently following the Schwegmann 
case, decided May 21, 1951, which had ruled 
that the Miller-Tydings Act did not permit 
a manufacturer who distributes his goods in 
interstate commerce as does plaintiff, to 
compel non-contracting retailers such as de- 
fendants here to observe fair trade prices. 
While said antitrust suit was pending, the 
McGuire Act intended to and expressly vali- 
dating fair trade systems in interstate com- 
merce, was enacted. The plaintiff has never 
answered or pleaded to the antitrust suit, 
its time therefore having been repeatedly ex- 
tended by stipulation. 

Counsel for plaintiff at the hearing herein 
argued that the said antitrust suit has become 
moot by virtue of the enactment of the Mc- 
Guire Act and that discussions are under way 
with the Government for its dismissal, but 
that in any event that suit relates to matters 
prior to the McGuire Act and that it is com- 
pletely irrelevant to these proceedings. Plain- 
tiff also points out that by alleging as their 
own each and all of the allegations in said 
antitrust suit, defendants have supplied the 
record in this case with abundant facts to 


{ 67.379 


67,984 


establish not only plaintiff’s prima facie case, 
but to rebut most of the matters pleaded by 
defendant by way of confession and avoidance. 


[Defenses to Plaintiff's Action] 

On oral argument, counsel for defendants 
did not dispute the assertion of plaintiff 
that the Answer fully admits a prima facie 
case of knowing and wilful violations of the 
fair trade structure erected by plaintiff under 
the Illinois and Federal Fair Trade (Mc- 
Guire) Acts, but counsel in open court stated 
that they rested their defense on the follow- 
ing matters: 


1. That the Government by filing the civil 
antitrust suit aforesaid, “officially” recog- 
nized the unlawfulness of Sunbeam’s con- 
tracts, and a conspiracy between Sunbeam 
and its wholesalers and other distributors 
and other manufacturers, the allegations in 
that suit being lifted bodily by defendants 
and incorporated in their Answer. 


2. That the Complaint makes no showing 
of actual damage, while the Answer alleges 
that plaintiff has benefited by defendants’ 
cut-price sales and cut-price advertising. 


3. That by fair trading rigorously and 
bringing law suits to enforce its fair trade 
structure, plaintiff is violating the Sherman 
Act. 


4. That the fair trade prices established 
by plaintiff are unfair, arbitrary and unrea- 
sonably high, and that the margin of profit 
between the cost of manufacture and the 
fair trade retail price is over 200%. 


5. That plaintiff discriminates against re- 
tailers of its products by permitting sale of 
its products, in post exchanges, to Army and 
Navy personnel at less than fair trade 
prices. 


6. That plaintiff discriminates against re- 
tailers by permitting discounts to employes 
of large indtistrial firms and large depart- 
ment stores. x 


7. That plaintiff filed a suit against the 
corporate defendant herein in this Court in 
1951 (case 51 S 15365) and voluntarily non- 
suited the same after the filing of this case, 
but that plaintiff is harassing defendants be- 
cause it could have sought in that case the 
same remedy it seeks in this case. 


8. That plaintiff has been guilty of laches 
because it could have sought the remedy it 
seeks herein in said case 51 S 15365 filed in 
1951, 
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9. That plaintiff’s products are not in free 
and open competition, because of the matters 
aforesaid and because plaintiff seeks to main- 
tain non-competitive prices on its own produets. 


The Court has carefully listened to argu- 
ment of counsel, and has read and considered 
the Complaint and the Answer and the Ex- 
hibits attached thereto, including the Gov- 
ernment Antitrust Complaint on which de- 
fendants apparently so much rely, and the 
Exhibits attached to that Complaint. The 
Court has further tried to unravel the nu- 
merous contradictions in the Answer, and 
to sort out what has been well pleaded and 
what, in the Answer, violates the most ele- 
mentary rules of pleading. 


[Plaintiff's Prima Facie Case Conceded]| 


Defendants having conceded the plaintiff's 
prima facie case, the Court has endeavored 
to determine whether the Answer sets up 
by way of valid defense, any material triable 
issue. 


[Filing of United States Antitrust Sut 
Is No Defense] 


The mere fact that the Government has 
filed a civil antitrust suit against plaintiff, to 
which no answer or other pleading has yet 
been filed, or other proceedings had, is pro- 
bative of absolutely nothing. Examining that 
Complaint carefully rather tends to rebut 
specifically many of the vague and general 
allegations made by defendants by way of 
defense, and it must be noted that defend- 
ants have incorporated all the allegations in 
that case as their own sworn statements, or 
admissions, as the case may be. 


Contrary to what defendants’ counsel argued, 
the Government does not charge plaintiff 
with any conspiracy with other manufacturers ; 
in fact it says that Sunbeam’s wholesalers 
handle products of many manufacturers, “in- 
cluding competitors of defendant (Sunbeam),” 
thus recognizing that Sunbeam’s products 
face competition. 


The entire gist of the antitrust complaint 
is that Sunbeam and its distributors con- 
tracted to maintain a standard, fixed retail 
price for Sunbeam products in states having 
fair trade laws so that the prices on Sun- 
beam’s own products would be non-competi- 
tive with themselves (not non-competitive 
with the products of other manufacturers). 
That Complaint further alleges activities in 
non-fair trade states intended to prevent 
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the flow of goods from such states to non- 
contracting retailers in the fair trade states, 
in order to completely effectuate Sunbeam’s 
fair trade contracts in the fair trade states. 


We do not comment on the propriety of 
defendants’ pleading under oath, the entire 
Complaint of the Government, which obviously 
contains matters of which the defendants 
have no personal knowledge and have made 
no personal investigation. 


[McGuire Act Validates Plaintiff’s 
Enforcement Activities] 


Whatever the merits or lack of merits of 
the antitrust complaint, it creates no issue 
in this case. It is between different parties, 
it is not an admission by or binding upon 
Sunbeam, it is based upon a system of fair 
trading created prior to the enactment of 
that Act, and, as of July 14, 1952, the Mc- 
Guire Act expressly validated precisely what 
Sunbeam was trying to do at that time, in 
all states having fair trade laws. 


Whether or not the contract system used 
before July 14, 1952 violated the Sherman 
Act, the remedy sought in this case is to 
enforce a fair trade price schedule, based on 
one or more contracts executed subsequent 
to the enactment of the McGuire Act, against 
a non-signer having ample notice thereof, 
as part of Sunbeam’s general program effec- 
tively to fair trade its products. Nothwith- 
standing that Sunbeam’s activities in Illinois 
are in the stream of interstate commerce, its 
fair trade program and enforcement activi- 
ties against non-signers, which is the gist of 
this case, does not violate the Sherman Act 
by reason of the express exemption contained 
in the McGuire Act. The President of the 
United States expressly pointed this out by 
his published message on the Act. 


[Proof of Money Damage Not Necessary] 


It is not a defense that plaintiff’s complaint 
shows no actual dollar and cents damage. 
As the New York Court of Appeals said, in 
passing on the same contention, (Bristol- 
Myers Co. v. Picker) selling and advertising 
at cut-prices, (freely admitted here) consti- 
tutes an “assault upon the good will” which 
the fair trade law is intended to protect, and 
such assault is the injury or damage result- 
ing from the unfair competition, even though 
proof of specific money damage is not sup- 
plied. The statute itself declares that the 
admitted acts are acts of unfair competition. 
As the New York Court said, to hold other- 
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wise would defeat the purpose of the Fair 
Trade Act. If Sunbeam elects, as it has a 
right to do, to fair trade its products, the 
defendants cannot vitiate that right by claiming 
that their open, continued and notorious price 
cutting activities in fact are beneficial to 
plaintiff. 


[Whether Fair-Trade Prices Are “Too High” 
Is Immaterial | 


Whether or not Sunbeam has set its fair 
trade prices “too high” is absolutely im- 
material. The Illinois Fair Trade Act provides 
no criteria by which courts can determine 
whether a price is too high or too low. The 
theory seems to be that if a price is set 
too high, the public will refrain from buying, 
or buy competing products and thus deprive 
the manufacturer of business. This will force 
him to lower a price that is ‘‘too high.” Cer- 
tainly the Court has no facility for deter- 
mining whether a price is too high, or too 
low, or just right—it would have to know 
everything there was to know about an 
entire industry, its supply and labor prob- 
lems, its comparative markets, its distribution 
costs, the cost of doing business by retailers, 
by wholesalers, the proper amounts to be 
spent on advertising and the like—and as- 
suming that the court spent several months 
hearing economists, business men, labor leaders 
and the like, on the subject, it could still 
not say that one price was right and another 
wrong. The statute simply does not permit 
such inquiry. 


[Plaintiff's Profit Margin Irrelevant] 


Although the charge that Sunbeam’s fair 
trade prices provide more than 200% profit 
margin is irrelevant and immaterial in this 
case, the charge is made with exceeding 
recklessness, to say the least. It is contra- 
dicted by other sworn matter in the Answer 
showing clearly that Sunbeam, when it sells 
to the wholesaler, receives all the pecuniary 
profit it ever gets. Defendants include, as 
part of their Answer, Sunbeam’s price lists 
attached to the antitrust suit, these price lists 
show by simple inspection that the spread 
between what the factory charges the dis- 
tributor, net, and the retail fair trade price, 
amounts to less than 50% of the retail fair 
trade price. Thus on the Sunbeam Mix- 
master fair traded at $46.50, the retailer pays 
the wholesaler $29.70 if he buys three or 
more at a time. This is by no means all 
profit because, out of the difference the re- 
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tailer must recoup all his cost of doing busi- 
ness. The wholesaler in turn pays Sunbeam 
$25.28 for the Mixmaster, and in the spread 
between that and the $29.70, he charges the 
retailer, he must recover all his cost of doing 
business as a wholesaler. Thus, from de- 
fendants’ own figures, their good faith in 
charging that Sunbeam fixes extortionate 
fair trade prices may be seriously questioned. 


[Non-Enforcement in United States Post 
Exchanges Is No Defense) 


Plaintift’s counsel admitted on argument 
that no effort was made to enforce Sun- 
beam’s fair trade prices in Thé United States 
Army or Navy post exchanges, pointing out 
that under the Federal Constitution, and the 
cession by the State of Illinois to the Federal 
Government of exclusive legislative jurisdic- 
tion over property used or owned by the 
Federal Government for its functions (with 
exceptions not here relevant) post exchanges 
are not subject to the legislative powers of 
the State of Illinois. Thus the Illinois Fair 
Trade Act does not operate with respect to 
post exchanges. Because of this, any attempt 
to enforce fair trade prices on post exchanges 
would be the same as trying to enforce them 
in states where there is no fair trade law, 
and thus would be a violation of the Sherman 
Act, not protected either by the McGuire 
Act or the Miller-Tydings Act. This point 
appears to be well taken, and plaintiff’s non- 
action as to post exchanges is not a defense 
here. 


[No Issue with Respect to Alleged Discounts] 


With respect to defendants’ vague and gen- 
eral charge that Sunbeam permits discounts 
to employes of unspecified industrial firms 
and unspecified large department stores, this 
in and of itself is an insufficient pleading. 
Even if sufficient, this charge is contradicted 
and overcome by the specific allegation which 
defendants make that Sunbeam “does not 
make any sales of its electrical appliances 
directly to either consumers or retailers.” 
(From Article III, paragraph 7 of the anti- 
trust complaint.) Thus no material triable 
issue is created by this claim. 


[Prior Sut No Bar] 


The Court has carefully examined the 
complaint filed by Sunbeam against the Cor- 
porate defendant herein, in this Court, case 
51 S 15365, in 1951. The relief prayed for in 
that case was to compel the Corporate de- 
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fendant to obliterate or remove the Sunbeam, 
trademarks whenever the Corporate defendant 
sold plaintiff's products at less than the fair 
trade prices established by contracts between 
plaintiff and contracting retailers. Counsel 
for plaintiff pointed out that the novel theory 
on which this suit was based was subsequently 
rejected by the United States Circuit Court 
of Appeals for the Third Circuit, in the case 
of Sunbeam v. Wentling as a reason for not 
proceeding further in that case. In any event, 
the relief sought in that suit is radically 
different from the relief sought in this suit. 
This suit is based on an entirely different 
theory or cause of action, being a cause of 
action which was created by the McGuire 
Act on July 14, 1952, long subsequent to the 
filing of the former suit. The remedy sought 
here could not have been claimed before the 
McGuire Act, because to do so would then 
have been a violation of the Sherman Act. 
It is apparent that the former suit was filed 
in good faith, and non-suited in good faith 
(defendants had filed a motion to dismiss it, 
but never noticed it for hearing). It is equally 
clear that the remedy sought here could not 
have been claimed prior to the enactment of 
the McGuire Act. 


[Claim of Laches| 


Sunbeam repeatedly offered to enter into 
a fair trade contract with defendants, which 
they admit. This admission certainly con- 
tradicts their contention that plaintiff had a 
desire to “break” defendants, and further 
shows that plaintiff, before rushing into 
court to enforce its new rights under the 
McGuire Act endeavored to avoid litigation by 
peaceful means. This admission thus disposes 
of the claim of laches as well as the claim 
that defendants have been harassed by. Sun- 
beam’s enforcement efforts. 


[Plaintiff's Products Are in Fair and Open 
Competition| 


Finally, the claim that plaintiff’s products 
are not in free and open competition must be 
rejected. From the photographs of the store 
operated by the corporate defendant as well 
as from the advertisement which appeared 
in a large Chicago daily newspaper, (attached 
to the Complaint as Exhibits) it is clear that 
there are electric mixers, irons, coffee mak- 
ers, cooker-fryers, shavers and the like com- 
peting with Sunbeam’s similar products at 
different “list” or fair trade, or other prices. 
And the Court recognizes that many com- 
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peting nationally famous appliances are con- 
stantly advertised in the public press, in 
magazines, and are displayed in stores and 
Store windows, including the products of 
such universally known companies as Gen- 
eral Electric, and Westinghouse. 


On argument, counsel for defendant did 
not dispute as counsel for plaintiff contended, 
that there are very many manufacturers pro- 
ducing electrical appliances which compete 
with each other at different prices, but based 
his theory that plaintiff's products are not 

1 “free and opén competition” on the alle- 
gations, previously disposed of, that plain- 
tiffs contracts violated ‘the Sherman Act, 
and that plaintiff’s prices were arbitrary and 
unreasonably high. But we believe that the 
phrase “fair and open competition” as it 
appears in the Illinois Fair Trade Act means 
that there are on the market similar products 
made by competing manufacturers. This ap- 
pearing from their own advertisements, and 
being conceded by defendants’ counsel, no 
triable material issue is presented by this 
claim. 


[Findings] 
Accordingly the court finds: 


1. That it has jurisdiction of the parties 
and of the subject matter hereof. 


2. That plaintiff produces and distributes 
various appliances bearing its trademarks 
in the State of Illinois and throughout the 
United States, which trademarks have been 
extensively advertised, and are well known, 
so that plaintiff enjoys a great and valuable 
good will in its trademark “Sunbeam” and 
its other trademarks, and that such distri- 
bution of its various products involves inter- 
state commerce. 


3. That such products are in fair and 
open competition with like products manu- 
factured or produced by others. 


4. That subsequent to the enactment of 
the Federal Fair Trade Act on July 14, 
1952, plaintiff entered into one or more 
contracts with retailers of its products stip- 
ulating minimum prices for the resale of 
plaintiff’s said trade-marked products at 
retail. 


5. That defendants were fully apprised 
of such contracts and the prices established 
thereby and were tendered an opportunity 
to execute one of said contracts, notwith- 
standing that both parties had prior to the 
enactment of the McGuire Act instituted 
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litigation against each other arising out of 
their respective pricing policies. 


6. That the corporate defendant operates 
a retail store in the City of Chicago and 
holds itself out, by means of a sign over 
the door as a “discount” house and by 
signs in the window as offering prices lower 
than “value,” meaning and intending there- 
by that it offers for sale and sells trade- 
marked products at prices less than commonly 
quoted elsewhere. 


7. That the individual defendants con- 
stitute all of the stockholders, directors and 
officers of the corporate defendant and are 
actively engaged in its business. 


8. That the defendants wilfully and know- 
ingly advertised and offered for sale the 
fair traded products produced by and bear- 
ing plaintiff's trademarks by advertisements 
in newspapers of wide public circulation, 
and by large window displays and signs, 
and pursuant thereto did wilfully and know- 
ingly sell plaintiff's said products at prices 
very substantially less than the minimum 
fair trade prices stipulated by plaintiff 
aforesaid. 

9. That defendants have advertised by 
large advertisements in the public press 
that they “Will Continue to Sell ‘FAIR 
TRADE’ Products AT SAVINGS TO 
YOU!” and that they are engaged in a 
continuing course of business of advertising, 
offering for sale, and selling, among other 
products, the trade-marked products of 
plaintiff, at less than the minimum fair 
trade prices stipulated in plaintiff's con- 
tracts aforesaid. 

10. That if the acts of defendants con- 
tinue, plaintiff will be irreparably damaged, 
and its rights under the Fair Trade Act of 
the State of Illinois, and under the Federal 
Fair Trade Act, vitiated and destroyed. 

11. That plaintiff has no adequate remedy 
at law. 

12. That nothing contained in the An- 
swer properly pleads any defense to the 
acts and continuing conduct of defendants 
aforesaid. 

13. That the Answer 
triable issue of fact. 


raises no material 


14. That the equities are with plaintiff. 


[Permanent Injunction Issued] 


It is therefore accordingly ordered, ad- 
judged and decreed: 
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1. That the defendants and each of them 
be permanently enjoined, in accordance with 
the prayer of the complaint, from directly 
or indirectly advertising, offering for sale, 
or selling the fair traded products of 
plaintiff at less than the minimum fair trade 
prices stipulated by plaintiff in accordance 
with the Fair Trade Act of Illinois. 


2. That counsel prepare for the approval 
of this Court a writ of injunction in accord- 
ance with the foregoing. 


3. That the subpoenas served upon Sun- 
beam Corporation and upon Triangle In- 
dustries Corp., returnable at the hearing 
heretofore held herein, be and the same 
hereby are quashed. 
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4. That this cause be referred to a master 
to hear evidence and report to this Court 
on the extent and quantity of products of 
the plaintiff sold by defendants, subsequent 
to the date on which defendants, or any of 
them, received the registered mail notice 
described in paragraph 11 of the Complaint, 
and the gross profits realized thereon by 
defendants, or any of them and that this 
Court reserves jurisdiction, upon the filing 
of such report to consider and determine 
whether damages, if any, and whether costs 
shall be awarded to plaintiff. 

5. That the Court retain jurisdiction 
hereof for the entry of such other or further 
orders as may be necessary or expedient to 
effectuate the order of this court. 


Grower-Shipper Vegetable Association of Central 


In the Supreme Court of the United States. No. 461, October Term, 1952. Dated 


December 15, 1952. 


Case No. 1084 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


United States Equity Suit—Dismissal Because of Mootness—Affirmance.——-A judg- 
ment of a district court dismissing a United States civil antitrust action against a trade 


association because of mootness is affirmed. 


See the Sherman Act annotations, Vol. 1, J 1610.208. 
For the appellant: Robert L. Stern, Acting Solicitor General. 


For the appellee: George M. Naus, San Francisco, Cal. 


Per Curtam [Jn full text]: Judgment af- 
firmed. The Chief Justice, Mr. Justice 
Black, and Mr. Justice Douglas are of the 
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opinion that probable jurisdiction should 
be noted and the case set down for argument. 
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In the Circuit Court for Anne Arundel County, State of Maryland. No. 9775 Equity. 
Filed December 11, 1952. 


Federal Fair Trade (McGuire) Act and Maryland Fair Trade Act 


Resale Price Maintenance—Enforcement of Fair-Trade Prices Against Non-Contract- 
ing Party Prior to McGuire Act—Effect of Act on Enforcement Action—Where a dis- 
tributor of alcoholic beverages ohtained a preliminary injunction against a non-contracting 
retailer in 1949 restraining him from selling the distributor’s products at prices less than 
those established in interstate fair-trade contracts and where the non-contracting retailer 
has sold such products at the established fair-trade price for the last three years, the 
distributor cannot have the injunction made perpetual. At the time the preliminary injunc- 
tion was issued, the Miller-Tydings Act did not permit the enforcement of state fair 
trade acts against non-contracting parties, although this was not judicially declared until 
1951. Therefore, there was no law requiring the retailer to comply with the distributor’s 
fair-trade prices. Assuming that at the present time the Federal Fair Trade (McGuire) 
Act of 1952 permits the enforcement of state fair trade acts against non-contracting parties, 
the distributor has no better standing because that Act is not retrospective, that is, it cannot 
make illegal a practice which was perfectly legal when done three years prior thereto. 
Furthermore, there is no proof that the retailer intends to violate the distributor’s fair- 
trade prices in the future. The above judicial declaration was not simply an “impediment 
to enforcement,” which was removed by the enactment of the McGuire Act. 


See the Sherman Act annotations, Vol. 1, § 1250.136; Resale Price Maintenance 
Commentary, Vol. 2, J 7076, 7092, 7306; State Laws annotations, Vol. 2, J 8364. 


Resale Price Maintenance—Enforcement of Fair-Trade Prices—Claim of Party Being 
Sued—Non-Enforcement.—In a distributor’s action brought prior to the enactment of the 
Federal Fair Trade (McGuire) Act to enjoin a non-contracting retailer from selling its 
fair-trade products at less than the established prices, the retailer’s cross-bill, praying that 
the distributor’s fair-trade contracts be declared void, that the distributor be restrained 
from enforcing such contracts, and that he recover from the distributor the expenses and 
losses occasioned by the distributor’s refusal to enforce the state fair trade act, is dismissed. 
The retailer cannot constitute himself “a guardian” for all the other retailers and get an 
injunction restraining the distributor from further attempting to enforce the state fair 
trade act. The fact that the distributor failed to make a reasonable effort to enforce the 
act in the past, is, if true, no reason why it should not make a better effort in the future. 
Moreover, prior to the enactment of the McGuire Act, the distributor had no law under 
which it could enforce the state fair trade act against persons who had not signed its 
fair-trade contract. What the distributor failed to do prior to the McGuire Act cannot 
be held against it. 


See the Resale Price Maintenance Commentary, Vol. 2, § 7306, 7359; State Laws 
annotations, Vol. 2, {[ 8364. 


For the plaintiff: Morris Rosenberg of Tydings, Sauerwein, Benson and Boyd, Balti- 
more, Md., and William J. McWilliams, Annapolis, Md. 


For the defendant: Noah A. Hillman, Annapolis, Md. 
as State Liquors and/or Block’s, hereinafter 


sometimes called “Block”, a retailer of such 
beverages, seeking to restrain him from 


[Fair-Trade Action Against Non-Signer] 
CiLaRK, Judge [Jn full text]: This is a 


suit brought by Seagram Distillers Corpo- 
ration, hereinafter sometimes called “Sea- 
gram”, a distributor of certain trademarked 
alcoholic beverages, engaged in interstate 
commerce, against Albert A. Block, trading 
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allegedly violating the State’s Fair Trade 
Act (Code, Article 83, sections 102-110, both 
inclusive) by selling, or offering for sale, 
such beverages at less than the minimum 
prices established by Seagram, notwithstand- 
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ing that Block had never entered into any 
contract agreeing not to sell said beverages 
at less than said minimum prices. 

The suit was brought August 17, 1949. At 
that time there did not seem to be any ques- 
tion as to the validity of said Fair Trade 
Act, nor as to the ability of a distributor to 
enforce it against retailers who had not 
signed contracts (non-signers), as well as 
against signers thereof. (Goldsmith v. Mead 
Johnson & Company, 176 Maryland 682; Don- 
ner v. Calvert Distillers Corporation [1950- 
1951 TrRapvE Cases f 62,740], 77 Atlantic 
2d 305; Schill v. Remington Putnam Company, 
179 Maryland 83). Accordingly, this court, 
immediately on the filing of the bill, ordered 
a preliminary injunction to issue restraining 
Block, as prayed, upon the filing of a bond; 
and said injunction was regularly issued and 
served. Block answered on August 26, 1949, 
and filed notice of his intention to move 
for a dissolution of said injunction. On 
September 7, 1949, Block filed his cross- 
bill herein alleging that Seagram had never 
made a bonafide effort to enforce said Fair 
Trade Act, and praying (a) that Seagram’s 
outstanding contracts purporting to estab- 
lish uniform minimum resale prices be de- 
clared void, (b) that Seagram be restrained 
from attempting to enforce said outstanding 
contracts, (c) that he recover from Seagram 
the expenses and losses occasioned by Sea- 
gram’s neglect and refusal to enforce said 
Fair Trade Act, and (d) for Spine relief. 
On September 14, 1949, Block moved the 
court to dissolve the preliminary injunction 
issued as aforesaid. On September 21, 1949, 
Seagram answered said cross-bill, and, on 
November 2, 1949, Block demurred thereto. 
Nothing more was done until September 26, 
1952, when Block filed a petition to have 
the case set for trial; and the court set it 
for trial on October 30, 1952. On October 
20, 1952, Seagram, with leave of the court, 
filed what it called a supplemental bill, 
wherein it set up that despite Block’s allega- 
tions of its failure to enforce said Fair Trade 
Act, he had continued to buy Seagram’s 
products for resale, and had been offering 
them for resale, and reselling them, at prices 
not less than the minimum resale prices es- 
tablished by Seagram, and as such conduct 
on Block’s part had continued for more than 
three years, he was “barred from prosecut- 
ing his said cross-bill.”” When the case 
came on for trial, nothing was said about 
Block’s demurrer to Seagram’s answer to 
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his cross-bill, and I presume it was aban- 
doned. 


[Suit Instituted Prior to Schwegmann 
Decision and McGuire Act} 


The Sherman Act (United States Code 
Annotated, Title 15, Section 1), as origi- 
nally enacted, forbade restraints on competi- 
tion, including all resale price maintenance. 
(Dundalk Liquor Company v. Tawes, The 
Daily Record, November 26, 1952). The 
state law could not give immunity to a price 
fixing scheme without approvai by the Con- 
gress. It was thought, however, that the 
Miller-Tydings Act (approved August 17, 
1937) was broad enough to except from the 
operation of the Sherman Act, not only 
contracts or agreements prescribing mini- 
mum prices for the resale of trademarked 
articles when the purchaser actually signed 
such contracts or agreements, but, when 
he did nothing more than voluntarily buy 
and sell the commodities on which the mini- 
mum prices were fixed. (Code, Article 83, 
section 107; Hutzler Brothers v. Remington 
Putnam [1946-1947 Trapve Cases { 57,452], 
186 Maryland 210). That was the theory on 
which our state courts were working at the 
time this suit was instituted and the pre- 
liminary injunction issued. The Supreme 
Court of the United States, however, in a 
decision handed down May 21, 1951 (Schweg- 
mann Brothers v. Calvert Distillers Corpora- 
tion [1950-1951 Trare Cases { 62,823], 341 
United States 384, 95 Lawyers’ Edition 
1035) determined that only voluntary agree- 
ments were within the scope of the excep- 
tion provided by the Miller-Tydings Act, 
and that a state Fair Trade Act which 
enforces an interstate price agreement for 
the maintenance of minimum resale prices 
of trademarked commodities against a re- 
tailer, who is not a party to the agreement, 
violates the Sherman Antitrust Act. The 
congress then enacted another exception to 
the Antitrust Acts, approved July 14, 1952, 
and commonly called the McGuire Act (see 
Congressional and Administrative News for 
1952, Volume 14, dated August 20, 1952, 
p. 3876), whereby it sought to bring such 
non-signers within the exception, Ghgy shin) 
other words, to nullify the construction 
placed by the Supreme Court on the Miller- 
Tydings Act by the above named decision. 


As I understand the Supreme Court’s 
decision, it very definitely held that.a Fair 
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Trade Act such as ours, which attempts to 
enforce an interstate price agreement for the 
maintenance of minimum resale prices of 
trademarked commodities against a retailer 
who was not a party to the agreement, vio- 
lated the Sherman Antitrust Act and was 
invalid. It was conceded at the trial that 
the agreement which the plaintiff now seeks 
to enforce was an interstate agreement, and 
that Block.was not a signer thereof. It 
follows that at the time Block is alleged to 
have violated Seagram’s agreement, there 
was no law requiring him to comply there- 
with, and, at the time this suit was brought, 
there was no law under which said suit 
could have been maintained. This being so, 
how can the plaintiff possibly have any 
standing in this court to have its injunction 
made perpetual? 


[Schwegmann Decision Not A Mere 
Impediment to Enforcement] 


The plaintiff says that the Schwegmann 
decision was nothing but “an impediment 
to enforcement of the state law’’, and argues 
that it has been removed by the McGuire 
Act so that this court should enforce the 
Maryland Fair Trade Act against non- 
signers just as if said decision had never 
been rendered. I cannot subscribe to that 
philosophy. The decision in question is not 
simply an “impediment to enforcement” as 
Seagram argues. It is a straight-out holding 
that non-signers had never been excepted 
from the operation of the Sherman Act, 
and that during all the time, both before 
and after the passage of the Miller-Tydings 
Act, said Sherman Act prevented enforce- 
ment of any Fair Trade Acts against non- 
signers. ‘The omission of the non-signer 
provision from the federal law (Miller- 
Tydings Act) is fatal to respondents’ posi- 
tion”, said Mr. Justice Douglas for the 
court, “unless we are to perform a distinct 
legislative function by reading into the Act 
a provision that was meticulously omitted 
from it.” And, a little further down: ‘“There- 
fore, when a state compels retailers to 
follow a parallel price policy, it .demands 
private conduct which the Sherman Act 
forbids.” In other words, the Supreme 
Court never simply suspended the opera- 
tion of the exception which was supposed 
to exist because of the Miller-Tydings Act. 
It said that, in so far as non-signers were 
concerned, there simply was no exception. 
To put that idea another way, until the 
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McGuire Act was approved on July four- 
teenth of this year, there was no law under 
which the plaintiff could have compelled 
the defendant to do anything. As Judge 
Markell aptly put this idea in his opinion 
in the Dundalk Liquor Company case, supra, 
“the court holding that the Miller-Tydings 
Act did not permit enforcement of Fair 
Trade Acts against non-signers, it neces- 
sarily followed that such enforcement was 
forbidden by the Sherman Act.” 


[McGuire Act Not Retrospective] 


The plaintiff not only admits, but sets up 
in its supplemental bill, that the defendant 
has been complying with the Fair Trade 
Act and buying goods from it and selling 
them at the established prices for the last 
three years. In view of that, am I to issue 
a perpetual injunction against him simply 
because he, more than three years ago and 
when it was not unlawful for him to do so, 
sold a few bottles of whiskey at less than 
Seagram’s established prices—prices which 
Seagram could not enforce without violating 
the Sherman Act? TVhe McGuire Act may 
have done what it was supposed to do. I 
do not decide that one way or the other. 
I assume, without deciding, that it did. But, 
whatever else it did, it did not turn the 
clock back three years and make that which 
was then lawful unlawful. It is not retro- 
spective. (State Tax Commission v. Potomac 
Edison Power Company, 182 Maryland 111; 
Rowe v. Cullen, 177 Maryland 357, 368). An 
amendatory act takes effect, like any other 
legislative enactment, only from the time 
of its passage unless an intent to the con- 
trary is expressed in the act or clearly im- 
plied from its provisions. (State Tax Com- 
mission v. Potomac Edison Power Company, 
supra). Generally, retrospective laws are 
unconstitutional if they create new obliga- 
tions with respect to past transactions. (16 
Corpus Juris Secundum pp. 861-863; State v. 
Kuhner, 140 Northeastern 344, 107 Ohio 
State 406; Atkinson wv. Colorado Wheat 
Growers Association, 238 Pacific 1117, 77 
Colorado 559). 


[No Fair-Trade Violations When 
Suit Instituted| 


Seagram in its brief says: 


“Had the McGuire Act not been passed 
by congress, the defendant could have 
advanced the theory that the Schwegmann 
decision had declared what the law had 
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been all along and that the temporary 
injunction, though not ipso facto void, was 
erroneous as against a non-signer and 
should be vacated by order of Court.” 


That was true before the passage of the 
McGuire Act, and it is still true. This court 
cannot be asked to grant an injunction on 
a bill filed three years before it was unlaw- 
ful for the defendant to have done the acts 
charged against him. There is no proof 
that Block intends to violate Seagram’s 
prices in the future. If he does, Seagram can 
institute a new suit against him for such 
violations, but he cannot maintain a suit 
for alleged violations that were not viola- 
tions when committed. The law presumes that 
every man will conduct his business in con- 
formity to the law, and that when a given 
transaction is judicially determined to be 
illegal, that the parties involved will reform 
their behavior to conform to legal standard. 
(Hutzler Brothers v. Remington Putnam [1944- 
1945 Trade Cases { 57,335], 184 Maryland 
327). “We are not impressed with the argu- 
ment that once a violator of the law, one is 
always a violator of the law.” (bid), 


[Burden of Proof on the Plaintiff] 


I am afraid that much of the plaintiff’s 
difficulty in this case is caused by its miscon- 
ception of the effect of the issuing of the 
preliminary injunction. It seems to think 
that the granting of that injunction shifted 
the burden and cast on the defendant the 
obligation to get rid of the injunction. That 
is not correct. The burden remains on the 
plaintiff. The motion to dissolve calls on the 
plaintiff to show cause why the preliminary 
injunction should not be dissolved. (Millers 
Equity Procedure, pp. 700, 709). The plaintiff 
is required to open and close. The defend- 
ant’s answer is not evidence against him 
unless read in evidence by the plaintiff, 
(Ibid, p. 711), and Block’s answer was not 
so read. 


“With respect to the sufficiency of the 
facts alleged in the bill, it is held that a 
clear prima facie case demanding redress 
must be made by the allegations of the 
bill to warrant the issue of an injunction.” 
(Ibid, p. 689). “An injunction restraining 
the breach of a contract is a negative 
specific enforcement of that contract. The 
jurisdiction of equity to grant such in- 
junction is substantially coincident with 
its jurisdiction to compel a specific per- 
formance. Both are governed by the same 
doctrines and rules; * * *.’ (Pomeroy’s 
Equity Jurisprudence, section 1341). 
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How can I restrain the breach of a contract 
when the Supreme Court says that there 
was no contract? The right to the injunctive 
remedy should not be susceptible of doubt 
or conjecture. (Loughran Company v. Candy 
& Tobacco Company, 178 Maryland 38, 47; 
Millers Equity Procedure, section 574). The 
court should construe the Fair Trade Act 
strictly, and should not infer that the legis- 
lature intended to change any common-law 
principles beyond what the act explicitly 
provides. (Venable v. J. Engel & Company 
[1948-1949 Trane Cases { 62,523], 69 Atlantic 
2d 493. I am not going to assume that this 
defendant, just because he had the temerity 
to tell the plaintiff that it was not doing a 
good job of enforcing the Fair Trade Act, 
is going to violate that law. 


[No Enforcement Rights Prior to 
McGuire Act] 


The difficulty with all the plaintiff's argu- 
ments is that it starts off on the premise 
that, at the time this suit was brought, it 
had a law which authorized it to enforce 
the Fair Trade Act against non-signers, 
when, in truth and in fact, it never had any 
such law. It never had a peg to hang its 
hat on—it just thought it did. The Supreme 
Court did not get around to saying so until 
May 21, 1951, but, when it did, it said that, 
by the true construction and meaning of 
the Miller-Tydings Act, non-signers had 
never been excepted from the operation of 
the Sherman Act, so as to such non-signers 
the situation stood exactly as though the 
Miller-Tydings Act had never been passed. 
The McGuire Act does not attempt to say 
that the Supreme Court’s construction of 
the Miller-Tydings Act was wrong. On the 
contrary, the Congress inferentially said the 
Supreme Court was right, and, then, at- 
tempted to get around its decision by pass- 
ing another amendment which is supposed 
to “plug up” the hole which the Miller- 
Tydings Act left. If the plaintiff has any 
right to enforce the Fair Trade Act as 
against a non-signer that right has only 
existed since July 14, 1952, the date the 
McGuire Act was approved. Under the 
Sherman Act, fixing minimum prices, like 
other types of price fixing, is illegal per se. 
(Schwegmann Brothers v. Calvert Distillers 
Corporation, supra). 


Finally, the plaintiff argues that the Con- 
gress may nullify a decree already entered, 
and that the McGuire Act nullifies the 
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Schwegmann decision, and cites Pennsylvania 
v. Wheeling and Belmont Bridge Company, 
18 Howard 4321, 15 Lawyers’ Edition 435, 
in support thereof. I have no quarrel with 
the principles laid down in that case. See 
Emergency Hospital v. Stevens, 146 Maryland 
159. But, unless the Congress is going into 
the business of passing ex post facto laws 
(which it has not done), it cannot, by pass- 
ing a law on July 14, 1952, make illegal 
an act which was perfectly legal when done 
thrée years prior thereto. 


[Cross-Bill Dismissed—Non-Enforce- 
ment Prior to McGuire Act] 


I do not have any trouble in disposing 
of Block’s cross-bill. I remarked during 
the trial that I did not see how Mr. Block 
could constitute himself “a guardian’ for all 
the other retail liquor dealers and get an 
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injunction restraining Seagram from further 
attempting to enforce the Fair Trade Act. 
That idea might be sufficient to justify me 
in dismissing said cross-bill; but there are 
other reasons. The fact that Seagram failed 
to make a reasonable effort to enforce the 
law in the past, is, if true, no reason why 
it should not make a better effort in the 
future. Sometimes enforcement, like whis- 
key, improves with age. We must take each 
of these cases as it arises. But, aside from 
all that, I have already held that, prior to 
July 14, 1952, the plaintiff had no law under 
which it could enforce the Fair Trade Act 
as against those in the same position as the 
defendant. That being so, how can it be said 
to have been derelict in not enforcing it? 
What it failed to do prior to July 14, 1952, 
cannot be held against it. What it does from 
that day forward is what counts. 


[{ 67,382] General Electric Co. v. Masters, Inc. 
In the Supreme Court of New York County, State of New York. Special Term, Part 


III. 128 N. Y. L. J. 1475. Dated December 12, 1952. 


New York Fair Trade (Feld-Crawford) Act 


Resale Price Maintenance—Enforcement of Established Price—Temporary Injunc- 
tion—Defenses—Trial—A manufacturer of electrical appliances is granted a temporary 
injunction restraining a defendant from selling the manufacturer’s products at prices below 
the minimum resale prices established in fair-trade contracts where it is conceded that the 
defendant is selling at prices below the minimum price; however, the defenses of the de- 
fendant, such as the enforcement of the fair-trade system, the provisions for “minimum 
retail prices” and “stipulated prices,’ and the additional exceptions for certain purchasers, 
are matters which cannot be resolved from affidavits and warrant a determination at trial. 

See the Resale Price Maintenance Commentary, Vol. 2, 7354; State Laws annota- 
notations, Vol. 2, J 8604.69. 

Resale Price Maintenance—Enforcement of Established Price—Defendant’s Motion 
for Judgment on the Pleadings—Triable Issues—Constitutional Attack.——A motion by a 
defendant in a fair-trade enforcement action for a judgment on the pleadings is denied 
because there are triable issues presented by the pleadings which must await trial. The 
defendant’s constitutional attack upon the fair trade act can no longer be considered an 


open question. 

See the Resale Price Maintenance Commentary, Vol. 2, § 7128, 7354; State Laws an- 
notations, Vol. 2, J 8604.01, 8604.69. 

For the plaintiff: White and Case, New York, N. Y. 


For the defendant: Ruggieri and Verrilli, Brooklyn, N. Y. 


[Temporary Injunction Granted] 


Levey, Justice [In full text]: Motion for a 
temporary injunction to restrain defendant 


from advertising, offering for sale or selling 
electric appliances, manufactured by plain- 
tiff, at prices below the minimum resale 
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figures established’ therefor, in existing fair- 
trade contracts, is granted. It is conceded 
without a trial that defendant is selling 
General Electric appliances at prices below 
the minimums fixed, but the grounds ad- 
vanced by the defendant in opposing the 
instant application obviously warrant deter- 
mination at a trial. Thus, the enforcement 
of the fair-trade system; the provisions for 
“minimum retail prices” and “stipulated 
prices”; and the additional exceptions for 
certain purchasers, are all matters which 
cannot be resolved from affidavits alone. 
Settle order providing for a bond in the 
sum of $7,500, and setting the case for 
trial for January 12, 1953, at Special Term, 
Pant ls 
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[Motion for Judgment on Pleadings Demed| 


Motion by defendant for judgment on 
the pleadings, pursuant to Rule 112, R. C. 
P., and section 476, C. P. A. is denied. 
There are triable issues presented by the 
pleadings which must await trial. As to 
the constitutional attack made upon the 
price-fixing legislation, the court at Special 
Term can no longer consider this an open 
question, in view of the decision in Old 
Dearborn Distributing Company v. Seagram 
Distillers Corporation (299 U.S. 183). De- 
fendant’s motion to vacate the temporary 
stay contained in the order to show cause 
is denied. See companion decision, de- 
cided herewith. Order signed. 


[{ 67,383] United States v. Lee Shubert, et al. 
In the United States District Court for the Southern District of New York. Civil No. 


56-72. Dated November 14, 1952. 


Case No. 1015 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


United States Equity Suits—Defenses—Motion To Strike.—A motion to strike certain 
defenses in defendants’ answers on the ground that they are insufficient and immaterial 
will be decided, although such motion was made more than two year's after the service of 
the answers. The court will hear the motion because the decision of that motion may 
obviate the necessity of a trial of the action, and because Rule 12 (f) of the Federal Rules 
of Civil Procedure, which requires that a motion to strike be made within twenty days 
after service of the answer, provides that “upon the court’s own initiative at any time,” it 
may strike insufficient and immaterial defenses. 


See the Sherman Act annotations, Vol. 1, { 1610.201. 
For the plaintiff: Phillip Marcus, Estella L. Baldwin, and Henry M. Stuckey. 


For the defendants: Klein and Weir, New York, N. Y., for Lee Shubert, Jacob J. 
Shubert, and Select Theatres Corp.; and Lipper, Shinn and Keeley, New York, N. Y., for 


L. A. B. Amusement Corp. 


[Motion To Strike Defenses Two Years After 
Service | 


SuGARMAN, District Judge [In full text]: 
Plaintiff, by notice of motion dated October 
10, 1952, moves (No. 48) to strike certain 
defenses in the answers served by defend- 
ants, on the ground that they are insuff- 
cient and immaterial. This motion is 
brought on more than two years after serv- 
ice of the answer. Defendants cross-move 
(No. 83) to strike plaintiff's said notice of 
motion on the ground that it is not timely 
made, or in the alternative, for an adjourn- 
ment thereof. 


Plaintiff's failure to move to strike within 
twenty days after service of the answer, 


«FR. Civ. P. 12 (f). 
{ 67,383 


as required by F. R. Civ. P. 12(f), is ex- 
plained upon argument (no affidavits having 
been submitted by either party on either 
motion) by the fact that the attorney 
handling the case for the Government was 
assigned to it about one month ago and he 
assumes his predecessor failed to comply 
with the rules through “excusable neglect”. 

Despite the poverty of plaintiffs explan- 
ation for its delay, the court is inclined to 
hear the motion to strike the defenses, be- 
cause it is urged that the decision of that 
motion may obviate the necessity of a trial 
of the action and because the rule* provides 
that “upon the court’s own initiative at any 
time’, it may strike insufficient, immaterial 
defenses. 
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[Motion Will Be Decided| 


Defendant’s motion (No. 48) to strike 
plaintiff’s notice is denied, and plaintiff's 
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motion (No. 83) to strike defenses will be 
decided on such papers as the parties sub- 
mit within ten days from the entry of an 
order hereon. 


[{] 67,384] Federal Trade Commission v. Minneapolis-Honeywell Regulator Company. 


In the Supreme Court of the United States. No. 11. October Term, 1952. Dated 


December 22, 1952. 


On writ of certiorari to the United States Court of Appeals for the Seventh Circuit. 


Robinson-Patman Price Discrimination Act 


Price Discrimination—Judgment Dismissing Complaint and Reversing Order—Peti- 
tion for Certiorari—Timeliness of Petition—Second Judgment as Tolling Time Limitation. 
An appeal by the Federal Trade Commission from a judgment of a court of appeals, 
which reversed a Commission price discrimination order against a manufacturer of heating 
controls on the finding that the effects of the manufacturer’s practices were not to sub- 
stantially lessen or prevent competition between it and its competitors or its customers, 
is dismissed on the ground that the Commission did not file its petition for writ of cer- 
tiorari within 90 days after the entry of the judgment. Although a second judgment 
entered (on a Commission memorandum) by the court of appeals affirmed and enforced 
two other parts of the Commission’s order (not relating to the price discrimination order) 
and recited the reversal of the price discrimination order, the 90-day filing period did not 
begin to run anew from the entry of this second judgment. The mere fact that a judgment 
previously entered has been reentered or revised in an immaterial way does not toll the 
time within which review must be sought. Only when the lower court changes matters 
of substance or resolves a genuine ambiguity should the period begin to run anew. The 
second judgment in the instant case reiterated, without change, everything which had 
been previously decided. Also, the Commission’s memorandum cannot be considered a 
petition for rehearing, since it was not labelled as such and in no manner did it purport 
to seek relief with respect to the reversal of the price discrimination order. 


See the Clayton Act annotations, Vol. 1, {| 2023.620, 2031.28; Robinson-Patman Act 
annotations, Vol. 1, f/ 2212.3805, 2212.5468, 2212.6048, 2213.302; Federal Trade Commission 
annotations, Vol. 2, § 6125.286, 6340.60, 6385.23, 6551.45. 


Dismissing a Federal Trade Commission writ of certiorari to the Court of Appeals, 
Seventh Circuit, 1950-1951 Trade Cases { 62,881, in Dkt. 4920. 


For the petitioner: James McGranery, Attorney General. 


For the respondent: Albert R. Connelly (Donald C. Swatland, Will Freeman, and 
Murray W. McEniry, of counsel), New York, N. Y. 


Mr. Cuter Justice Vinson delivered the 
opinion of the Court [Jn full text]: The 
initial question in this case is one of juris- 
diction—whether the petition for certiorari 
was filed within the period allowed by law.* 
We hold that it was not. 


[FTC Order Against Respondent] 


~The cause grows out of a proceeding 
initiated by petitioner, the Federal Trade 
Commission, in 1943. At that time, the 
Commission issued a three-count complaint 


against respondent. Count J charged a vio- 
lation of Sec. 5 of the Federal Trade Com- 
mission Act;? Count JI charged a violation 
of Sec. 3 of the Clayton Act;* Count III 
dealt with an alleged violation of Sec. 2 (a) 
of the Clayton Act as amended by the 
Robinson-Patman Act.* A protracted ad- 
ministrative proceeding followed. The Com- 
mission finally determined against respondent 
on all three counts, and it issued a cease and 
desist order, in three parts, covering each 
of the three violations. 


2798 U, S. C. Sec. 2101 (c). 
2 38 Stat. 719, 15 U. S. C. Sec. 45. 
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438 Stat. 730, as amended, 49 Stat. 1526, 15 


UssSn€iSeeid3 (a): 
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[Coturt Reverses Part IIT] 


Respondent petitioned the Court of Ap- 
peals for the Seventh Circuit to review and 
set aside this order. The Commission sought 
enforcement of all parts of its order in a 
cross-petition. 


Respondent abandoned completely its at- 
tack on Parts I and II of the order. In 
briefs and in oral argument, respondent 
made it clear that the legality of Part III 
was the only contested issue before the 
Court of Appeals. Neither party briefed or 
argued any question arising out of Parts 
and elie 


On July 5, 1951, the Court of Appeals 
announced its decision. The opinion stated 
that since respondent did not “challenge 
Parts I and II of the order based on the 
first two counts of the complaint we shall 
make no further reference to them.” The 
Court then went on to hold that Part III 
of petitioner’s order could not be sustained 
by substantial evidence and should be re- 
versed. On the same day, the Court entered 
its judgment, the pertinent portion reading 
as follows: 


“ 


... It is ordered and adjudged by 
this Court that Part III of the decision 
of the Federal Trade Commission entered 
in this cause on January 14, 1948, be, and 
the same is hereby, reversed, and Count 
III of the complaint upon which it is 
based be, and the same is hereby dis- 
missed.” 


[FTC Files Memorandum with Court] 


The Court of Appeals requires petitions 
for rehearing to be filed “within 15 days 
after the entry of judgment.” The Com- 
mission filed no such petition. On August 
21, 1951, long after the expiration of this 
15-day period, and after a certified copy of 
said judgment, in lieu of mandate, was 
issued, the Commission filed a memorandum 
with the Court which reads in part as 
follows: 


“On July 5, 1951, the Court entered its 
opinion and judgment reversing Part III 
of the decision of the Federal Trade 
Commission dated January 14, 1948 and 
dismissing Count III of the complaint 
upon which it is based. No disposition 
has been made of the cross-petition filed 
by the Commission for affirmance and 
enforcement of the entire decision. The 
Commission takes the position that its 
cross-petition should be in part sustained, 
v.@., to the extent that the Court should 
make and enter herein a decree affirming 


{ 67,384 


Court Decisions 
FTC v. Minneapolis-Honeywell Regulator Co. 


Number 256—28 
12-24-52 


Parts I and II of the Commission’s order 
to cease and desist and commanding 
Minneapolis-Honeywell Regulator Com- 
pany to obey the same and comply there- 
wns Gee 

“11, Jn its briefs filed herein the peti- 
tioner abandoned its attack upon Parts I 
and II of the order and challenged only 
the validity of Part III of the order (see 
page 1 of petitioner’s brief dated March 
15, 1951). Thus, petitioner concedes the 
validity of Parts I and II of the order 
and does not contest the prayer of the 
Commission’s cross-petition and brief with 
respect to the affirmance and enforcement 
Of Parton band = imottnesordenc 


[Alteration of Part III Not Sought] 


Clearly, by this memorandum the Com- 
mission sought no alteration of the judgment 
relative to Part III; in fact, it acknowl- 
edged the entry of judgment reversing Part 
III on July 5, 1951. It did not even claim 
it to be a petition for rehearing. It was 
submitted that Parts I and II of the order 
were uncontested, and “in conclusion... 
submitted that the Court should make and 
enter ... a decree affirming Parts I and 
II of the Commission’s order to cease and 
desist.” 


[Court Affirms and Enforces Parts I and IT] 


On September 18, 1951, the Court of 
Appeals issued what it called its “finai 
decree.” Again the Court “ordered, ad- 
judged and decreed” that Part III of the 
Commission’s order “is hereby reversed and 
Count III of the complaint upon which it 
is based be and the same is hereby dis- 
missed.” The Court then went on to affirm 
Parts I and II, and it entered a judgment 
providing for their enforcement, after recit- 
ing again that there was no contest over 
this phase of the order. 


[Timeliness of FTC’s Petition for Certiorari] 


On December 14, 1951, the Commission 
filed its petition for certiorari. Obviously, 
the petition was out of time unless the 
ninety-day filing period began to run anew 
from the second judgment entered on Sep- 
tember 18, 1951. In our order granting 
certiorari, 342 U. S. 940, we asked counsel 
to discuss the “timeliness of the application 
for the writ.” 


Petitioner refers us to cases which have 
held that when a court considers on its 
merits an untimely petition for a rehearing, 
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or an untimely motion to amend matters 
of substance in a judgment, the time for 
appeal may begin to run anew from the 
date on which the court disposed of the 
untimely application.® 


Petitioner apparently would equate its 
memorandum of August 21, 1951, with an 
untimely petition for a rehearing affecting 
Part III. But certainly its language and 
every inference therein is to the contrary. 
When petitioner filed its memorandum, the 
time for seeking a rehearing had long since 
expired. 


Moreover, the memorandum was labeled 
neither as a petition for a rehearing nor as 
a motion to amend the previous judgment, 
and in no manner did it purport to seek 
such relief. On the contrary, the Commis- 
sion indicated that it was quite content to 
let the Court of Appeals’ decision of July 5 
stand undisturbed. Since we cannot treat 
the memorandum of August 21 as petitioner 
would have us treat it, we cannot hold 
that the time for filing a petition for cer- 
tiorari. was enlarged simply because this 
paper may have prompted the court below 
to take some further action which had no 
effect on the merits of the decision that we 
are now asked to review in the petition for 
certiorari. 


Petitioner tells us that the application 
must be deemed to be in time because “when 
a court actually changes its judgment, the 
time to appeal or petition begins to run 
anew irrespective of whether a petition for 
rehearing has been filed.” * We think peti- 
tioner’s interpretation of our decisions is 
too liberal. 
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[Second Judgment—The Test] 


While it may be true that the Court of 
Appeals had the power to supersede the 
judgment of July 5 with a new one,’ it is 
also true, as that Court itself has recognized, 
that the time within which a losing party 
must seek review cannot be enlarged just 
because the lower court in its discretion 
thinks it should be enlarged.* Thus, the 
mere fact that a judgment previously en- 
tered has been reentered or revised in an 
immaterial way does not toll the time within 
which review must be sought.? Only when 
the lower court changes matters of sub- 
stance,” or resolves a genuine ambiguity,” 
in a judgment previously rendered should 
the period within which an appeal must be 
taken or a petition for certiorari filed begin 
to run anew. The test is a practical one. 
The question is whether the lower court, in 
its second order, has disturbed or revised 
legal rights and obligations which, by its 
prior judgment, had been plainly and prop- 
erly settled with finality.” 

The judgment of September 18, which 
petitioner now seeks to have us review, 
does not meet this test. It reiterated, with- 
out change, everything which had been de- 
cided on July 5. Since the one controversy 
between the parties related only to the mat- 
ters which had been adjudicated on July 
5, we cannot ascribe any significance, as far 
as timeliness is concerned, to the later judg- 
ment.” 


[Label “Final Judgment’ of No 
Significance] 
Petitioner puts great emphasis on the fact 
that the judgment of September 18 was la- 


as tentative); Memphis v. Brown, 94 U. S. 715 


6 Pfister v. Finance Corp., 317 U. S. 144, 149 
(1942); Bowman v. Loperena, 311 U. S. 262, 266 
(1940); Wayne United Gas Co. v. Owens-Illinois 
Co., 300 U. S. 131, 137-138 (1937). 

6 Brief for petitioner, p. 43. 

728 U. S. C. Sec. 452; see Zimmern v. United 
States, 298 U. S. 167 (1936). 

8 See Fine v. Paramount Pictures, 181 F. 2d 
300, 304 (1950). 

® Department of Banking v. Pink, 317 U. S. 
264 (1942); Toledo Scale Co. v. Computing Scale 
Co., 261 U. S. 399 (1923); Credit Co., Lid. v. 
Arkansas Central R. Co., 128 U. S. 258 (1888). 

10 See Zimmern v. United States, 298 U. S. 167, 
169 (1935); compare Department of Banking v. 
Pink, supra. 

11 Compare Federal Power Commission v. Idaho 
Power Co., 344 U.S. 17 (1952). 

2 Compare Rubber Co. v. Goodyear, 6 Wall. 
153 (1868) (appeal allowed from a second de- 
cree, restating most provisions of the first 
because the first decree, at the time of entry, 
was only regarded by the parties and the court 
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(1877) (appeal allowed from second judgment 
on the ground that the second made material 
changes in the first). See United States v. 
Hark, 320 U. S. 531, 533-534 (1944); Hill wv. 
Hawes, 320 U. S. 520, 523 (1944). 

183 The suggestion is made that the September 
18 judgment injected a new controversy into the 
litigation—the question of whether the Court 
of Appeals had the power to affirm and enforce 
the commission’s order after it had cross-peti- 
tioned for such relief. Cf. Federal Trade Com- 
mission v. Ruberoid Co. [1952 TRADE CASES 
W672 0 eodoe Ueno a0 C952) sae St an mice 
respondent had sought to contest that issue, 
it could have done so from the start, by raising 
objections to enforcement of all parts of the 
Commission’s cross-petition. Instead, respond- 
ent refused to contest these parts of the Com- 
mission’s order. Having done so, it removed 
the question involved in the Ruberoid case from 
this case. 
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beled a “Final Decree” by the Court of 
Appeals, whereas the word “final” was 
missing from the judgment entered on July 
5. But we think the question of whether 
the time for petitioning for certiorari was 
to be enlarged cannot turn on the adjective 
which the court below chose to use in the 
caption of its second judgment. Indeed, the 
judgment of July 5 was for all purposes 
final. It put to rest the questions which 
the parties had litigated in the Court of 
Appeals. It was neither “tentative, informal 
nor incomplete.’ Consequently, we cannot 
accept the Commission’s view that a deci- 
sion against it on the time question will 
constitute an invitation to other litigants 
to seek piecemeal review in this Court in 
the future. 


Thus, while we do not mean to encourage 
applications for piecemeal review by today’s 
decision, we do mean to encourage appli- 
cants to this Court to take heed of another 
principle—the principle that litigation must 
at some definite point be brought to an 
end.” It is a principle reflected in the stat- 
utes which limit our appellate jurisdiction 
to those cases where review is sought within 
a prescribed period. Those statutes are not 
to be applied so as to permit a tolling of 
their time limitations because some event 
occurred in the lower court after judgment 
was rendered which is of no import to the 
matters to be dealt with on review. 

Accordingly, the writ of certiorari is dis- 
missed. 

[Dissenting Opinions] 

Mr. Justice Brack, Dissenting. The end 
result of what the Court does today is to 
leave standing a Court of Appeals decree 
which I think is so clearly wrong that it 
could well be reversed without argument. 
The decree set aside an order of the Federal 
Trade Commission directing Minneapolis- 
Honeywell to stop violating Sec. 2 (a) of 
the Robinson-Patman Act by selling oil 
burner controls to some customers cheaper 
than to others. The Court of Appeals not 
only set aside the Commission’s order as 
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permitted under some circumstances. It 
went much further and ordered the Com- 
mission to dismiss Count III of the com- 
plaint against Minneapolis-Honeywell. In 
doing so the Court of Appeals invaded an 
area which Congress has made the exclusive 
concern of the Federal Trade Commission. 
See Federal Trade Commission v. Morton 
Salt Co., 334 U. S. 37, 55; Federal Power 
Commission v. Idaho Power Co., 344 U. S. 17, 
20; Federal Communications Commission wv. 
Pottsville Broadcasting Co., 309 U. S. 134, 
145-146. 


Moreover, the Court of Appeals held that 
there was no evidence at all to substantiate 
the Commission finding that a quantity dis- 
count pricing system of Minneapolis-Honey- 
well resulted in price discriminations that 
violated Sec. 2 (a) of the Robinson-Patman 
Act. But there was evidence before the 
Commission that some customers of Minne- 
apolis-Honeywell were given substantially 
bigger discounts on purchases than those 
given their competitors. And the Commis- 
sion found that these variations were not 
justified by any differences of costs of manu- 
facture, sale or delivery. We have empha- 
sized that such a showing amply supports a 
Commission cease and desist order. Federal 
Trade Commission v. Morton Salt Co. [1948- 
1949 TraDE Cases f[ 62,247], 334 U. S. 37, 47. 
The Court of Appeals here failed to follow 
our holding in the Morton Salt case. For 
this reason also it should be reversed. 


[Petition Filed in Time] 


I think the following facts show that the 
petition for certiorar1 here was filed in 
time. The Court of Appeals was petitioned 
by Minneapolis-Honeywell to review and 
set aside a Trade Commission order in its 
entirety. Later Minneapolis-Honeywell ap- 
parently conceded validity of part of the 
order and the court’s first decree of July 5, 
1951, failed to pass on all the provisions of 
the Commission’s order.*. The Commission 
had ninety days to ask that we review 
that partial order if it was a “final’’ one. 


14 See Dickinson v. Petrolewm Conversion 
Corp., 338 U. S. 507, 514 (1950). 

15 See Matton Steamboat Co. v. Murphy, 319 
U.S. 412, 415 (1943). 

+See, e. g., ‘‘Though the merits of the cause 
may have been substantially decided, while any 
thing, though merely formal, remains to be 
done, this court cannot pass upon the subject. 
If from any intermediate stage in the proceed- 
ings an appeal might be taken to the Supreme 
Court, the appeal might be repeated to the 
great oppression of the parties.’’ Chief Justice 
Marshall speaking for the court in Life and 
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Fire Ins. Co. of New York v. Adams, 9 Pet. 573, 
602 (1835). ‘‘We think that the decree is not a 
final decree, and that this court has no jurisdic- 
tiion of the appeal. The decree is not final, 
because it does not dispose of the entire con- 
troversy between the parties.’’ Keystone Iron 
Co. v., Martin, 132 U. S. 91, 93. “It is the 
settled practice of this court, and the same in 
the King’s Bench in England, that the writ will 
no lie until the whole of the matters in con- 
troversy in the suit below are disposed of . . 

The cause is not to be sent up in fragments.’’ 
Holcombe v. McKusick, 20 How. 552, 554 (1857). 
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Within that ninety days, on August 21, 
1951, the Commission asked the Court of 
Appeals to pass on the remainder of the 
order. In response a new and expanded 
decree of the Court of Appeals came down 
September 18, 1951, marked “Final Decree.” 
December 14, 1951, within ninety days after 
rendition of this “Final Decree,” the Com- 
mission filed here its petition for certiorari 
which the Court now dismisses. 


I think that no statute, precedent or rea- 
son relied on by the Court requires dismissal 
of this cause. Of course appealability of a 
judgment depends on its being “final” in the 
legalistic sense. But there is no more am- 
biguous word in all the legal lexicon? The 
Court of Appeals thought its second not its 
first decree was “final.’”’ Counsel for the 
Commission evidently believed the second 
judgment was the “final” one. I am confi- 
dent many lawyers would have thought the 
same under this Court’s former cases. So I 
would have viewed the second judgment 
before today’s holding. Former cases would 
have pointed strongly to rejection of appeal 
from the incomplete first decree as an at- 
tempted “piecemeal” review.® 

The majority advances logical and ra- 
tional grounds for its conclusion that the 
first judgment rather than the second one 
was “final.” That the second judgment 
was “final,” legalistically speaking, is equally 
supportable by logic, reason and precedent, 
if not more so.* But in arguing over “finality” 
we should not ignore the fact that Congress 
has declared that this type of proceeding 
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should be reviewable both in the Court of 
Appeals and here. We frustrate that decla- 
ration when review is denied a litigant be- 
cause of his failure to guess right when 
confronted in August 1951 with a puzzle, 
the answer to which no one could know 
until today. 

In prior cases cited in the Court’s opinion 
this Court has found ways to grant review 
to litigants bedeviled and confused by the 
judicially created fog of “finality.’® In 
those prior cases the Court recognized the 
vagueness of the finality rule and refused 
to throw out of court litigants who had 
acted bona fide. It is unfortunate that the 
Court today fails to utilize this same kind 
of judicial ingenuity to afford this litigant 
the review Congress saw fit to provide in 
the public interest. 

The proceedings against Minneapolis- 
Honeywell began before the Commission 
nine years ago. Sixteen hundred pages of 
evidence were put on the record. It all goes 
to nought apparently because Commission 
counsel lacked sufficient clairvoyance to 
anticipate that this Court would hold that 
the July judgment rather than the one in 
September was final. Rules of practice and 
procedure should be used to promote the 
ends of justice, not to defeat them.° 

Mr. Justice Doucvas, Dissenting. While I 
do not believe the merits of the case are as 
clear as Mr. Justice Black indicates, I join 
in the parts of his opinion which deal with 
the question whether the petition for certi- 
orari was timely under 28 U. S. C. Sec. 
2101 (c). 


2 ‘‘Probably no question of equity practice has 
been the subject of more frequent discussion 
in this court than the finality of decrees ... 
The cases, it must be conceded, are not alto- 
gether harmonious.’’ McGourkey v. Toledo and 
Ohio R. Co., 146 U. S. 536, 544-545. Cf. Dickin- 
son v. Petroleum Conversion Corp., 338 U. S. 
507, 511. 

3A multitude of cases would have supported 
such a belief on the part of Commission counsel. 
See, e. g., Note 1 and the following: ‘‘But piece- 
meal appeals have never been encouraged.” 
Morgantown v. Royal Ins, Co., 337 U. 8. 254, 
258. ‘‘Congress from the very beginning has, by 
forbidding piecemeal disposition on appeal of 
what for practical purposes is a single con- 
troversy, set itself against enfeebling judicial 
administration.’’ Cobbledick v. United States, 
309 U. S. 323, 325. ‘‘The foundation of this 
policy is not in merely technical conceptions 
of ‘finality.’ It is one against piecemeal litiga- 
tion. ‘The case is not to be sent up in frag- 
ments . . .’ Luaxton v. North River Bridge 
Co., 147 U. S. 387, 341.’’ Catlin v. United States, 
324 U. S. 229, 233-234. 
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4“TjJpon these facts we cannot doubt that 
the entry of the 28th of November was intended 
as an order settling the terms of the decree to 
be entered thereafter; and that the entry made 
on the 5th of December was regarded both by 
the Court and the counsel as the final decree in 
the cause. 

“We do not question that the first entry had 
all the essential elements of a final decree, and 
if it had been followed by no other action of the 
Court, might very properly have been treated 
as such. But we must be governed by the ob- 
vious intent of the Circuit Court, apparent on 
the face of the proceedings. We must hold, 
therefore, the decree of the 5th of December 
to be the final decree.’’ Rubber Company v. 
Goodyear, 6 Wall. 153, 155-156 (1867). See also 
Federal Power Commission v. Idaho Power Co., 
3A4L,U.. S217, (20-21. Hill v. Hanwes,, 320 U. S. 520; 
United States v. Hark, 320 U. S. 531; Zimmern 
v. United States, 298 U. S. 167; Memphis v. 
Brown, 94 U.S. 715. 

5 See cases cited in Note 4. 

6 Hormel v. Helvering, 312 U. S. 552, 557. See 
also Maty v. Grasselli Chemical Co., 303 U. S. 
197, 200-201. Cf. Hazel-Atlas Co. v. Hartford- 
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[7 67,385] In re Investigation of World Arrangements with Relation to the Produc- 
tion, Transportation, Refining and Distribution of Petroleum in Possible Violation of Title 
15, U. S. Code, Sections 1-23. 


In the United States District Court for the District of Columbia. Misc. No. 19-52. 
Dated December 15, 1952. 


Sherman Antitrust Act 


Grand Jury Proceedings—Investigation of Possible Antitrust Violations—Subpoena 
Duces Tecum—Immunity of Foreign Sovereign—Foreign Controlled Company.—A sub- 
poena duces tecum served on a company, which is controlled by the British Government 
(by reason of its ownership of the greater portion of the voting stock) for the purpose of 
insuring a proper supply of petroleum and other products for the British Fleet, pursuant 
to a grand jury investigation of alleged world wide arrangements in possible violation of 
the antitrust laws is quashed, where the company is found to be an instrumentality of the 
British Government, where the purpose of the company is a fundamental function serving 
a public purpose, and where the British Government has expressed its position that Great 
Britain is seeking full protection of her interests and such expression embraces a claim of 
sovereignty and asserts her privilege of immunity. Since it would be contrary to the law 
of nations to cite a foreign sovereign into an American court for any complaint against 
it in its public capacity, and because there is a necessity for reciprocal rights of immunity, 


sovereign immunity is extended to such a company. 
See the Sherman Act annotations, Vol. 1, f 1021.361, 1630.151. 


For the movant: Webster, Sheffield and Chrystie (Bethuel M. Webster), New York, 
N. Y., and Spencer and Louisell, Washington, D. C., for Anglo-Iranian Oil Co., Ltd. 


For the United States: 
ment of Justice. 


Memorandum Opinion 


[Witnesses Served with Subpoenas 
Duces Tecum| 


KirKLAND, District Judge [Jn full text]: 
The United States Government, through the 
Department of Justice, has commenced an 
investigation of alleged world wide arrange- 
ments, by twenty-one oil companies, to de- 
termine if there is a possible violation of the 
Sherman Antitrust Laws. A broad sub- 
poena duces tecum served on the companies 
and calling for millions of documents, lo- 
cated in the United States and abroad, has 
been challenged. Previously, rather than 
quash the subpoena in toto, this court in a 
memorandum opinion modified the demand 
for documents in several respects. In its 
decision, this court also reserved its views 
as to the production, or inspection, of papers 
located in foreign jurisdictions and/or sub- 
ject to foreign laws, pending the movants 
showing: 


(a) A good faith endeavor to gain con- 
sent from the foreign sovereign to remove 
the required documents; 
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(b) What, if any, interest the foreign 
sovereign has in the movant corporation, or 
in the investigation; and 


(c) Proof of the foreign law. 


[Inability to Produce Documents] 


The court advised the movants that they 
were to proceed on this point by December 
8, 1952, otherwise the court would assume 
they were able to comply without difficulty. 
By the end of the day, on that date, six 
companies, viz., Standard Oil Company of 
New Jersey, Anglo-Iranian Oil Company, 
Ltd., The Texas Company, Standard Oil 
Company of California, Standard Vacuum 
Oil Company, Socony Vacuum Oil Com- 
pany, Inc., had filed notice of their inability 
to produce the documents, or copies, located 
in foreign countries. This was the posture 
of the case prior to the present hearings. 


[Findings as to Anglo-Iranian] 


The court is now prepared to make find- 
ings of fact and conclusions of law on the 


motion by Anglo-Iranian Oil Company, 
Ltd. 
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Anglo-Iranian Oil Company, Ltd., is a 
British Company, whose headquarters are 
located in London. It has offices in other 
parts of the world, including an office at 
610 Fifth Avenue, New York City, New 
York, where the present subpoena duces 
tecum was served. A general appearance 
was entered by counsel for that company. 


Although the British Government has a 
capital investment of approximately 35% of 
the total capital, it dominates the ownership 
of the “ordinary shares” which carry with 
them the greater portion of voting rights 
and thus controls the company. 


Counsel for the company have presented 
several arguments in support of its position. 
However, this court need only make refer- 
ence to one. 


[Letter Directing Officials Not to 
Produce Documents] 


In the course of argument, specifically on 
November 7, 1952, counsel for the company 
read a letter in open court, dated October 
9, 1952, addressed to the Company’s Di- 
rectors and allegedly from Honorable 
Geoffrey Lloyd, Great Britain’s Minister of 
Fuel and Power. The letter was in the 
form of a directive and in pointed terms 
ordered the company officials “not to produce 
any documents which were not in the 
United States of America and which do not 
relate to business in the United States, 
without in either case, the authority of Her 
Majesty’s Government”. 


Initially, this court voiced concern with 
the authenticity of the particular document, 
in that representations by foreign sover- 
eigns are best accepted for local court pro- 
ceedings when presented either through the 
executive branch devoted to our interna- 
tional relationships, or by direct presentation 
to the court from a duly qualified repre- 
sentative of the foreign power. The state 
of the document was further put in issue 
when the Special Assistant to the Attorney 
General contended that the directive to the 
officers of the Anglo-Iranian Oil Company 
was not an act of the British Government. 


The diversity of views prompted this 
court to write a letter dated November 26, 
1952, to the Secretary of State asking: 


“oe > °K that it be advised, in writing, and 
through the proper diplomatic channels, 
if these documents are properly authen- 
ticated, embrace a claim of sovereignty 
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and have the official approval of Her 
Britannic Majesty’s Government”, 
On December 5, 1952, the Department of 
State, through an official of their legal 
branch, delivered to the court a note from 
the Honorable Anthony Eden, which reads 
as follows: 
“Foreign Office 
Se Wile 
“I, the Right Honourable Anthony 
Eden, Member of Parliament, Her Ma- 
jesty’s Principal Secretary of State for 
Foreign Affairs hereby certify that the 
letter dated 2nd October and addressed 
to the Anglo-Iranian Oil Company was 
signed by the Right Honourable Geoffrey 
Lloyd, Member of Parliament, in his ca- 
pacity as Minister of Fuel and Power in 
Her Majesty’s Government in the United 
Kingdom, and was issued with the official 
approval and under the full authority of 
Her Majesty’s Government in the United 
Kingdom. This letter from the Minister 
of Fuel and Power embraced a claim of 
sovereignty in that it was addressed to 
British subjects and organizations by Her 
Majesty’s Government in the exercise of 
their Governmental authority and in the 
British public interest, including the eco- 
nomic, strategic and political interests of 
Her Majesty’s Government. 
(signed) Anthony Eden 
29th November, 1952” 


Also filed in the cause and properly certi- 
fied under Title 18, Section 3494 and Title 
28, Section 1741 of the United States Code 
are foreign documents signifying Great 
Britain’s interest and relationship with the 
Anglo-Iranian Oil Company. 


[Sovereign Character of a Party] 


Courts take judicial notice of the sover- 
eign character of a party and in case of 
doubt address their own inquiries to the 
executive. Republic of China v. Pang Tsu 
Mow, 101 F. Supp. 646 (1951). A foreign 
sovereign is immune from suit, without its 
consent, in courts of the United States. 
The Exchange v. M’Faddon, Cranch 116; 
L’ Invincible, 1 Wheat. 238; Ex parte Muir, 
254 U. S. 522; Hannes v. Kingdom of Rou- 
mania Monopolies Institute, 6 N. Y. S. 2nd. 
960 and 20 N. Y. 2d. 825; Mexico v. Hoff- 
man, 324 U. S. 30. The foreign government 
may adopt the procedure of asking the 
State Department to allow immunity or 
they may also present their claim of im- 
munity by appearance in the matter. Re- 
public of Mexico v. Hoffman, supra. Both 
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English and American Courts have held 
that a sovereign need not affirmatively as- 
sert this immunity. Cardashian v. Snyder, 
et al., 57 Washington Law Reporter (1929) 
738. Mighell v. Sultan of Johore, (1894) 1 
G. B. 149; Nankivel v. Ousk All Russian Gov- 
ernment, et al., 237 N. Y. 150, 142 N. E. 569; 
Mason v. Inter-colonial Ry. of Canada, 197 
Mass. 349, 83 N. E. 876; Puente v. Spanish 
Natl State, (1940) 116 F. (2d) 43. Foreign 
governments have been held immune from 
suits even though they had never been 
recognized by the Government of the 
United States. Wulfsohn v. Russion Socialist 
Federated Soviet Republic, 234 N. ¥. 372; 138 
N. E. 24; Nankivel v. Ousk All Russian Gov- 
ernment, et al., supra. Where the political 
branch of the government declines to assert 
an opinion as to the status of a foreign 
sovereign, involved in a legal proceeding, 
the courts may decide for themselves 
whether all the requisites of immunity exist. 
Republic of Mexico v. Hoffman, supra. 


[Company Indistinguishable from the 
British Government] 


The first issue is whether the corporate 
entity involved in the Anglo-Iranian Oil 
Company is of such a character as to be 
recognized as a unit of the British Govern- 
ment. Under the circumstances at hand 
this would also require an observation to be 
made to the relationship existing between 
the corporate-agent and the Foreign Sov- 
ereign’s governmental functions and duties. 


In determining whether or not a given 
corporation is an instrumentality of its gov- 
ernment it is not material whether the 
government owns all the stock, Smith v. 
Kansas City Title & Trust Co., 255 U. S. 
180; none of the stock, Farmers & Mechanics 
National Bank v. Dearing, 232 U. S. 516, or 
only a part of the stock, McCulloch v. Mary- 
land, 4 Wheat. 316; Osborn v. Bank, 9 
Wheat. 738. The British Government, al- 
though having only slightly better than 
one-third of the capital investment of Anglo- 
Iranian, controls the corporation by reason 
of its ownership of the greater portion of 
the voting stock. However, of far more 
potency is the object and purpose of the 
corporation. Anglo-Iranian came into being 
as the result of an agreement between 
Anglo-Persian Oil Company, Ltd., and the 
British Government in the year 1914. The 
latter acquired its interest in this company 
to insure a proper supply of petroleum, 
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crude oil and other products for the, British 
Fleet. In the agreement drawn up with the 
Anglo-Persian Oil Company there appears 
the following clause: 


“Paragraph 13. A large consumer like 
the Admiralty, with the national interest 
of naval defense in its keeping, cannot, 
however place itself in a position of de- 
pendence for vital supplies upon a few 
large companies whose interests are 
necessarily cosmopolitan and financial, 
* * * Tt is important and essential in 
naval interests to secure that at least one 
large British Oil Company shall be main- 
tained, having independent control of 
considerable supplies of natural petroleum, 
and bound to the Government by financial 
and contractual obligations * * *”. 


Britain’s Navy, in past wars, has proved 
itself to be one of the island-kingdom’s main 
bulwarks of defense against aggression. 
The supplying of oil to insure the main- 
tenance and operation of a naval force— 
and in this day and age, an air force—is 
certainly a fundamental government func- 
tion serving a public purpose. See Berizzt 
Bros. v. The Pesaro, 271 U.S, 562 (1926). 


This court notes that one of Great Britain's 
contentions before the International Court 
of Justice in 1951, with regard the Iranian 
Oil disputes, was that the agreement of 
1933 between the Iran and the Anglo- 
Iranian Oil Company was in effect a treaty 
or convention between two sovereign states 
and therefore the International Court of 
Justice did have jurisdiction over the con- 
troversy. (Italics supplied.) 


This court is of the impression that the 
corporation, Anglo-Iranian Oil Company, is 
indistinguishable from the Government of 
Great Britain. Dexter & Carpenter v. 
Kunglig Jarniuagsstyrelsen, (1930) 43 F. (2d) 
705 (Since the corporation and the Government 
of Sweden are one and the same, immunity 
should be granted); Bradford v. Dir. Gen. of 
Railroads of Mexico (1925), 278 S. W. 251 
(Since the railroad is operated by agency 
of government, suit is against the state it- 
self); Mason v. Inter-colomal Ry. of Canada 
(1908), 197 Mass. 349, 83 N. E. 876 (Suit is 
virtually against the sovereign of a foreign 
country); and In Mexico v. Schumck, 293 
N. Y. 264.(1944) 56 N. E, (2) 577, the court 
allowed a Mexican corporation, operating 
an expropriated oil field, to exercise the 
right of a friendly sovereign and held it was 
“immune” from suit in the United States. 
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[Immunity of Foreign Sovereign] 


To cite a foreign sovereign into an 
American Court for any complaint against 
him in his public capacity is contrary to the 
law of nations. DeHaber v. Queen of 
Portugal, 17 Q. B. 171. All the reasons for 
immunity which are the basis of the doc- 
trine in international law as incorporated 
into our law exist herein. There is the same 
necessity for reciprocal rights of immunity, 
the same feelings of injured pride if juris- 
diction is sought to be exercised, the same 
risk of belligerent action if government 
property is subsequently seized or injured. 
Government of the Republic of Spain and S. S. 
“Arant sazsu Mend’, (1939) App. Cases 
(England) 256, 265. 


The consequences of a successful prosecu- 
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divorced from any governmental function. 
There is a vast distinction between a sea- 
faring island-nation maintaining a constant 
supply of maritime fuel and a government 
seeking additional revenue in the American 
markets and causing a direct injury in the 
United States to our domestic commercial 
structure. 


[Subpoena Quashed| 


The English Government has expressed 
its position in this matter in a note signed 
by the Honorable Anthony Eden, Her Ma- 
jesty’s principal Secretary of State for For- 
eign Affairs, and in a letter signed by the 
Honorable Geoffrey Lloyd, Minister of Fuel 
and Power, which passed through the State 
Department without comment or instruc- 


tions; the purport of both writings is a clear 
and positive indication that Great Britain is 
seeking full protection of her interests, em- 
braces a claim of sovereignty and asserts 
her privilege of immunity. The significance 
is unmistakable. In argument both sides 
have agreed that the interpretation of the 
correspondence is a judicial function and 
does not depend for finality upon advice or 
interpretation from the executive. Accord- 
ingly, sovereign immunity is extended to 
Anglo-Iranian and the subpoena. served 
upon this company is quashed. 


tion of Anglo-Iranian here would in reality 
be to charge and find the British Govern- 
ment guilty of violating a law of the United 
States, which imposes criminal penalties. 
This court has compared United States v. 
Deutsches Kalisyndikat Gesellschaft, 31 F. 
(2d) 199, where it was held a suit by the 
United States Government to enjoin violations 
of antitrust laws was maintainable against a 
corporation organized under general cor- 
poration law of France and in which France 
owned eleven-fifteenths of the capital stock. 
However, the French Government was in- 


volved in a commercial venture, entirely Counsel will prepare an appropriate order. 


[7 67,386] Nelson Radio and Supply Company, Inc. v. Motorola, Inc. 


In the United States Court of Appeals for the Fifth Circuit. No. 14012. Dated Decem- 
ber 17, 1952. 


Appeal from the United States District Court for the Southern District of Alabama. 


Sherman Antitrust Act 


Suit for Civil Damages—Alleged Corispiracy Between a Corporation and Its Officers 
—Existence of Conspiracy—Essential Allegations——The dismissal of a treble damage 
action brought by a distributor of heaters and radios on the ground that the complaint, 
which alleged that a corporate manufacturer of such products and communication equip- 
ment (the sole defendant), its president and director, its sales manager, and its officers, 
employees, and agents unlawfully engaged in a conspiracy in restraint of trade by terminat- 
ing its distributor’s franchise because of the distributor’s refusal to agree not to sell and 
distribute communication equipment (which the distributor was not permitted to sell 
under its franchise) manufactured by competitors of the manufacturer, failed to state a 
claim upon which relief could be granted under the Sherman Antitrust Act is affirmed. 
A general allegation of a conspiracy, without a statement of the facts constituting the 
conspiracy to restrain trade, its object and accomplishment, is but an allegation of a legal 
conclusion, which is insufficient to constitute a cause of action. 


Moreover, the allegation claiming the existence of a conspiracy is defective because 
there must be two or more persons or entities to have a conspiracy. The president and 
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director, the sales manager, and the officers, employees, and agents of the corporation 
are not named as defendants and no explanation of their non-joinder is given. In the 
absence of any allegation that the agents of the corporate manufacturer were acting in 
other than their normal capacities, the distributor has failed to state a cause of action based 
on conspiracy. A corporation docs not violate the Sherman Antitrust Act when it exer- 
cises its rights, such as its right to choose its customers, through its officers and agents, 
which is the only medium through which it can possibly act. 


See the Sherman Act annotations, Vol. 1, { 1220.402, 1640.195, 1640.261; Clayton Act 
annotations, Vol. 1, {| 2024.19. 


Clayton Antitrust Act 


Suit for Civil Damages—Exclusive Wholesale Distributorships—Refusal To Deal as 
a Cause of Action.—The dismissal of a treble damage action brought by a distributor of 
heaters and radios on the ground that the complaint, which alleged that a manufacturer 
of such products and communciation equipment violated Section 3 of the Clayton Anti- 
trust Act by terminating (which it had the right to do) its distributor’s franchise because 
the distributor refused to agree not to sell and distributed communication equipment 
manufactured by competitors of the manufacturer, failed to state a claim upon which 
relief could be granted is affirmed. Since the manufacturer had the right to terminate the 
distributor’s franchise, it did not terminate an existing agreement which still had some 
period of time to run. The manufacturer’s action was a mere refusal to deal further with 
the distributor. Section 3 covers only agreements actually made on the condition that 
the purchaser shall not deal in the goods of a competitor of the seller. It does not cover 
a situation where a manufacturer refuses to make a sale or enter into a contract. The 
distributor has not been injured as a result of a contract which sought to prevent it from 
dealing in the goods of a competitor. It is the absence of a contract with the manufacturer 
and not the presence of contracts with distributors in other parts of the county of which 
the distributor complains. The manufacturer has the unquestioned right to refuse to deal 
with the distributor for reasons sufficient to itself. 


See the Clayton Act annotations, Vol. 1, { 2023.10, 2024.19. 
For the appellant: Samuel M. Johnston, Mobile, Ala. 


For the appellee: Thomas A. Reynolds, Chicago, Ill.; Calvin Sawyer, Chicago, IIL; 
Charles E. Green, Chicago, Ill.; and Marion R. Vickers, Mobile, Ala. 


Before Bora, Strum, and Rives, Circuit Judges. 


[Trial Court Dismissed Action] 


BoraHw, Circuit Judge [In full text]: This 
is an appeal from a judgment of the Court 
below dismissing an action brought by 
Nelson Radio and Supply Company, Inc., 
under Section 15, Title 15, United States 
Code, against Motorola, Inc. to recover 
treble damages for alleged violations of the 
Antitrust Act, as amended, 15 U. S. C. §1 
et seg. The cause was dismissed on the 
ground that the amended complaint failed 
to state a claim upon which relief could be 
granted under the Act. Thereafter, Nelson 
Radio and Supply indicated that it did not 
desire to amend its complaint further and 
this appeal followed. 


[Transactions Between the Parties| 


The facts alleged in the amended com- 
plaint may be summarized as follows: For 
several years prior to February 10, 1949, 
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plaintiff was engaged in the business of 
selling and distributing heaters, radio re- 
ceivers, radio phonograph combinations, 
and communication equipment, together 
with parts and accessories therefor, sold to 
it by Motorola, Inc. The defendant, Motor- 
ola, Inc., is engaged in the business of 
manufacturing and selling this merchandise 
and shipping it in large quantities in inter- 
state commerce to distributors, such as the 
plaintiff, located throughout the country. 
Through the years the plaintiff expended 
large sums of money to increase the sales 
and distribution of Motorola merchandise 
within its assigned territory, which en- 
compassed certain counties in Alabama and 
Florida, and the business of the defendant 
likewise increased until it achieved a com- 
manding position in the field. 


Prior to January 2, 1948 the defendant 
submitted to plaintiff for its signature a 
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wholesale distributor’s agreement or fran- 
chise for the year 1948. This agreement 
provided, among other things, that the 
merchandise therein referred to should con- 
sist of heaters, radio receivers, radio phono- 
graph combinations, and television receivers, 
or parts thereof, manufactured by the de- 
fendant and sold under the name Motorola 
but should not include defendant’s com- 
munciation equipment and any of defend- 
ant’s articles sold under any name other 
than Motorola. The agreement reserved to 
the defendant the complete right to dis- 
tribute the excluded equipment and articles 
within the plaintiff’s territory, including the 
appointment of distributors therefor. This 
provision of the new agreement effected a 
substantial change, for although communi- 
cation equipment manufactured by the de- 
fendant had not been specifically included 
in previous distributor agreements between 
the parties, the defendant in the past had 
honored sales of its communication equip- 
ment made by the plaintiff in said territory. 
At the time the defendant submitted this 
new agreement, it informed the plaintiff 
that the latter could not sell communication 
equipment manufactured by others in com- 
petition with defendant. Plaintiff now claims 
that it was coerced into signing the 1948 
franchise agreement by threats of termina- 
tion of its existing distributor agreement 
and the refusal to make a new one. 


During the months of November and 
December, 1948, and the months of January 
and February, 1949, the parties were nego- 
tiating for a renewal of the 1948 agreement. 
In these negotiations plaintiff insisted that 
it be allowed to acquire, distribute and sell 
the defendant’s communication equipment, 
or that it be allowed to sell merchandise in- 
cluded within the term Motorola together 
with communication equipment acquired 
from other manufacturers. The defendant 
resisted these demands, negotiations were 
fruitless, and on February 10, 1949, the de- 
fendant terminated its existing contract and 
refused to enter into a new contract with 
the plaintiff unless the plaintiff would forego 
its demands. 

[Conspiracy Alleged] 

After setting forth the facts as sum- 
marized above, the complaint contains the 
following allegations: 

“Since November, 1947, said defendant, 


and Paul V. Calvin, the president and a 
director of defendant’s corporation, and 
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William H. Kelly, its sales manager, and 
its officers, employees, representatives 
and agents, who have been actively en- 
gaged in the management, direction, and 
control of the affairs and business of said 
defendant in and in connection with the 
interstate trade and commerce in said 
Motorola and communication equipment, 
unlawfully have engaged in the City of 
Chicago, Illinois, in a conspiracy in re- 
straint of the aforesaid trade and com- 
merce among the several states in Motorola 
and said communication equipment; and 
said defendant and the other persons 
hereinabove mentioned conspired together 
to do all acts and things and to use all 
means necessary and appropriate to make 
said restraint effective including the means, 
acts and things more particularly herein- 
after alleged. 


“ce 


. . (a) on, to-wit, from November, 
1947, until the 10th day of February 
1949, they advised and notified plaintiff 
that no longer would defendant permit 
plaintiff to distribute and sell. communi- 
cation equipment, and. that if it sold or 
distributed communication equipment manu- 
factured by others, that it would terminate 
or cancel its distributor’s agreement or 
franchise contract made with plaintiff; 
(b) on the 10th day of February, 1949, it 
terminated plaintiff's distributor’s agree- 
ment or franchise with the defendant as 
its distributor in said territory, because of 
plaintiff's refusal to agree not to sell and 
distribute communication equipment man- 
ufactured by others in said territory; (c) 
on, to-wit, the 10th day of March, 1949, 
it refused to sign and execute the dis- 
tributor’s agreement for said territory for 
the year, 1949, unless plaintiff would 
agree not to sell within said territory 
. .. communication equipment manufac- 
tured by others in competition with de- 
fendant’s said communication equipment, 
which proposal plaintiff refused to agree 
to; and (d) on and after ... the 10th 
day of March, 1949, it refused to sell and 
ship any further Motorola and communi- 
cation equipment so manufactured by it 
as aforesaid to the plaintiff.” 


The complaint further alleges that the 
defendant is selling and shipping Motorola 
merchandise to its other distributors through- 
out the United States under distributor 
agreements substantially the same as the 
agreement set forth above; that the de- 
fendant manufactures and sells more than 
50% of the communication equipment man- 
ufactured and sold in interstate commerce 
in the United States; that its practice of 
selling Motorola merchandise in interstate 
commerce upon the condition, agreement, 
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or understanding that such distributors 
would not use or deal in communication 
equipment of defendant’s competitors had 
the effect of substantially lessening competi- 
tion in commerce; and that the termination 
of the plaintiff’s contract, unless it would 
agree not to use or deal in competing 
equipment, was likewise illegal; and its 
effect was to substantially lessen competi- 
tion in such commerce. 


The relief prayed for is based upon Title 
15, United States Code, Section 15, which 
provides that any person who shall be in- 
jured in his business or property by reason 
of anything forbidden in the antitrust laws 
may sue therefor and shall recover three- 
fold for the damages by him sustained. 


[Allegation of Legal Conclusion Insufficient | 


Section 1 of the Sherman Act, 15 U.S. C. 
§ 1 provides: 


“Every contract, combination in the 
form of trust or otherwise, or conspiracy, 
in restraint of trade or commerce among 
the several States, or with foreign nations, 
is declared to be illegal.” 


Insofar as Section 1 of the Sherman Act is 
concerned, plaintiff relies upon that portion 
of the language of the statute which de- 
nounces a “conspiracy, in restraint of trade 
or commerce among the several States.” It 
is the well recognized rule that in pleading 
a conspiracy in an action such as this, a 
general allegation of conspiracy, without a 
statement of the facts constituting the con- 
spiracy to restrain trade, its object and 
accomplishment, is but ‘an allegation of a 
legal conclusion, which is insufficient to 
constitute a cause of action. Black & Yates 
v. Mahogany Ass’n., 129 F. (2d) 227; Neu- 
mann v. Bastian-Blessing Co. [1946-1947 
Trave Cases § 57,531], 70 F.-S. 447, 448.. 


[Allegation of Conspiracy Defective— 
Corporation and Its Agents] 


But apart from this infirmity we think 
the allegation claiming the existence of a 
conspiracy under Section 1 contains a more 
fundamental defect. It is basic in the law 
of conspiracy that you must have two per- 
sons or entities to have a conspiracy. A 
corporation cannot conspire with itself any 
more than a private individual can, and 
it is the general rule that the acts of the 
agent are the acts of the corporation. Here 
it is alleged that the conspiracy existed 
between the defendant corporation, its presi- 
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dent, Calvin, its sales manager, Kelly, and 
its officers, employees, representatives and 
agents who have been actively engaged in 
the management, direction and control of 
the affairs and business of defendant. This 
is certainly a unique group of conspirators. 
The officers, agents and employees are not 
named as defendants and no explanation is 
given of their non-joinder. Nor is it alleged 
affirmatively, expressly, or otherwise, that 
these officers, agents, and employees were 
actuated by any motives personal to them- 
selves. Obviously, they were acting only 
for the defendant corporation. It is true 
that the acts of the corporate officers may 
bring a single corporation within Section 2 
of the Sherman Act, which covers an at- 
tempt to monopolize, but this is not because 
there exists in such circumstances, a con- 
spiracy to which the corporation is a party. 
And, of course, a corporation and its sub- 
sidiaries can be guilty of a conspiracy in 
restraint of trade but that involves separate 
corporate entities. In the instant case we 
do not have any of those situations and it 
appears plain to us that the conspiracy upon 
which plaintiff relies consists simply in the, 
absurd assertion that the defendant, through 
its officers and agents, conspired with itself 
to restrain its trade in its.own products. 
Surely discussions among those engaged in 
the management, direction and control of a 
corporation concerning the price at which 
the corporation will sell its goods, the quan- 
tity it will produce, the type of customers 
or market to be served, or the quality of 
goods to be produced do not result in the 
corporation being engaged in a conspiracy 
in unlawful restraint of trade under the 
Sherman Act. Plaintiff can come within 
the meaning of Section 1 of the Act only 
by claiming the existence of a conspiracy, 
but no conspiracy could possibly exist under 
the facts disclosed. The Act does not pur- 
port to cover a conspiracy which consists 
merely in the fact that the officers of the 
single defendant corporation did their day 
to day jobs in formulating and carrying 
out its managerial policy. The defendant 
is a corporate person and as such it can 
act only through its officers and representa- 
tives. It has the right as a single manu- 
facturer to select its customers and to refuse 
to sell its goods to anyone for any or no 
reason whatsoever. It does not violate the 
Act when it exercises its rights through its 
officers and agents, which is the only 
medium through which it can possibly act. 
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We think that in naming these officers, 
employees and agents as conspirators the 
plaintiff was mistakenly attempting to avail 
himself of the doctrine that what it would 
not be illegal for a corporation to do alone 
would be illegal as a conspiracy when done 
with another legally separate person or 
entity. However, as stated by Judge Ches- 
nut in Arthur v. Kraft-Phenix Cheese Cor- 
poration, 26 F. S. 824, 830, 

“, . the inclusion of the defendant’s 

agents in the alleged conspiracy would 

seem to be only the basis for a technical 
rather than a substantial charge of con- 
spiracy because obviously the agents were 
acting only for the defendant corporation.” 
In the absence of any allegation whatever 
to indicate that the agents of the corpora- 
tion were acting in other than their normal 
capacities, plaintiff has failed to state a 
cause of action based on conspiracy under 
Section 1 of the Act. Kiefer-Stewart Co. v. 
Seagram [1950-1951 Trape CAseEs { 62,737], 
340 U. S. 211, 214; Fleetway, Inc. v. Public 
Service Interstate Transp. Co.,72 F. (2d) 761; 
U. S. v. Quaker Oats Co., 232 F. 499; Arthur 
v. Kraft-Phenix Cheese Corporation, supra; 
Neumann v. Bastian-Blessing Co., supra. 


[Violation of Clayton Act Alleged] 


This leaves for our consideration plain- 
tiff’s allegation of a cause of action under 
Section 3 of the Clayton Act, 15 U. S. C. 
§ 14, which provides in part as follows: 


“Tt shall be unlawful for any person 
engaged in commerce ... to lease or 
make a sale or contract for sale of goods, 
wares, merchandise, machinery, supplies, 
or other commodities, ... for use, con- 
sumption, or resale within the United 
States . . ., on the condition, agreement, 
or understanding that the lessee or pur- 
chaser thereof shall not use or deal in the 
goods, wares, merchandise, machinery, 
supplies, or other commodities of a com- 
petitor or competitors of the lessor or 
seller, where the effect of such lease, sale, 
or contract for sale or such condition, 
agreement, or understanding may be to 
substantially lessen competition or tend 
to create a monopoly in any line of 
commerce.” 

In considering the applicability of Section 
3 of the Clayton Act it must be borne in 
mind that plaintiff is here suing for injury 
to his business or property proximately 
resulting from an alleged illegal termination 
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of his distributor contract and refusal to do 
business with him. Therefore, assuming 
that a system of exclusive wholesale dis- 
tributorships such as that here involved 
comes within the ban of Section 3 of the 
Clayton Act, it is obvious that any injury 
to plaintiff's business is in no way the 
result of any agreements restricting dis- 
tributors in other territories. That is to say, 
it is the absence of a contract with the 
plaintiff, not the presence of agreements 
with distributors in other parts of the 
country, of which the plaintiff must complain. 


[Mere Refusal to Deal] 


The contract dated January 2, 1948, spe- 
cifically provided that the agreement should 
remain in force until December 31, 1948, 
and that if for any reason whatsoever their 
relations should continue beyond that date, 
such continuance should not be deemed a 
renewal thereof and the agreement would 
be subject to immediate termination upon 
written notice by either party. Therefore, 
when the defendant severed their business 
relations on February 10, 1949, it did not 
terminate an existing contract which still 
had some period of time to run. On the 
contrary, it was actually a mere refusal to 
deal further with the plaintiff. 


[Not Injured by Reason of Alleged 
Antitrust Violation] 


Section 3 of the Clayton Act, by its ex- 
press terms, covers only leases, sales, or 
contracts actually made on the condition, 
agreement, or understanding that the lessee 
or purchaser thereof shall not use or deal 
in the goods of a competitor of the lessor 
or seller. There is nothing whatever in the 
Act to suggest that it covers a situation 
where the manufacturer refuses to make a 
sale or enter into a contract, and it has 
been stated time and again that a manu- 
facturer has the unquestioned right to 
refuse to deal with anyone for reasons 
sufficient to himself U. S. v. Colgate & Co., 
250 U. S. 300; U. S. v. Schrader’s Son, Inc., 
252 U. S. 85; Frey & Son v. Cudahy Packing 
Co., 256 U. S. 208; Arthur v. Kraft-Phenix 
Cheese Corporation, supra. For that matter, 
a review of all of the cases decided by the 
Supreme Court involving Section 3 of the 
Clayton Act, reveals that in each of them 
there was an agreement and not a mere 
refusal to deal... There is a real difference 


1 Standard Fashion Co. v. Magrane Houston, 
258 U. S. 346: United Shoe Machinery v. U. B., 
958 U. S. 451; Mederal Trade Commission v. 
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between the act of refusing to deal and 
the execution of a contract which prevents 
a person from dealing with another. The 
plaintiff has not been injured as the result 
of a contract, either express or implied 
which sought to prevent him from dealing 
in the goods: of any competitor of the 
defendant. 


The judgment of the District Court dis- 
missing the amended complaint was right 
and it is hereby affirmed. 


[Dissenting ] 


Rives, Circuit Judge, Dissenting: As I 
understand the amended complaint, it charges 
that the defendant, Motorola, Inc., a cor- 
poration organized under the laws of Ilh- 
nois, and its President, Paul V. Calvin, its 
Sales Manager, William H. Kelly, and its 
other managing officers, employees, repre- 
sentatives and agents unlawfully engaged 
in a conspiracy in restraint of trade and 
commerce among the several states in the 
products sold under the name of “Motorola” 
and in communication equipment. The de- 
fendant manufactures and sells more than 
50% of the communication equipment man- 
ufactured and ‘sold in interstate commerce 
in the United States. Of the products sold 
under the name of “Motorola,” the defend- 
ant had approximately 80 distributors, in- 
cluding this plaintiff, located throughout 
the 48 states of the Union. Under threat 
of termination of their franchise most of 
these distributors have been wrongfully 
coerced into an arrangement with the de- 
fendant permitting them to sell the products 
included under the name of “Motorola” but 
prohibiting them from selling communica- 
tion equipment manufactured by the defendant 
or communication equipment manufactured 
by others. The plaintiff refused to submit 
to such an arrangement and his franchise as 
a distributor was cancelled resulting in the 
loss of a profitable business built up over 
a period of years. 


[Alleged Contracts Unlawful] 


Taking the averments to be true, as we 
must on motion to dismiss, a scheme has 
been devised by defendant’s agents under 
which its dealers throughout the country 
have been coerced into entering into con- 
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tracts in restraint of trade and in clear 
violation of Section 3 of the Clayton Act 
(15 U. S.C. A. 14). The plaintiff refused 
so to be coerced with resulting cancellation 
of its franchise and destruction of its busi- 
ness. Yet the court now holds that the 
plaintiff is remediless. Insofar as the 
scheme was successful, it resulted in con- 
tracts between the defendant and its other 
dealers to which the plaintiff was a stranger 
and as a result of which he was not affected. 
When in the plaintiff's case the plan failed 
for the reason that he refused to become a 
party to the violation of the law, the plain- 
tiff cannot recover because the scheme was 
concocted under the cloak of immunity of a 
single corporate entity. At long last a 
method has been found to flout the purposes 
of the antitrust laws and to deny the victims 
any recourse to the courts. I cannot agree. 


[Form of Transaction Not Important] 


The majority would apparently have no 
trouble with the case if it involved two 
corporate entities; for example, if one cor- 
poration manufactured the equipment and a 
subsidiary or separate corporation attended 
to its sales and distribution. (Cf. Timken 
Co. v. United States [1950-1951 Trane CASES 
{ 62,837], 341 U. S. 593, 598, 606, where 
Government counsel, I think, conceded too 
much.) Certainly it is now well settled that 
“common ownership and control does not 
liberate corporations from the impact of 
the antitrust laws.” Kiefer-Stewart Co. v. 
Seagram & Sons [1950-1951 Trape CASES 
J 62,737], 340 U. S. 211, 215; Timken Co. v. 
Umited States [1950-1951 TrapE CASES 
J 62,837], 341 U. S. 593, 598. 


It seems to me that whether the functions 
are performed by separate corporations or 
by a single entity is purely a matter of 
convenience to be exercised under state law 
and that the incidence and effect of the 
federal antitrust laws should be the same 
no matter what form the transactions take. 


It is important, I think, to keep in mind 
that we are dealing with a law of such 
breadth as to be comparable to the consti- 
tution itself. As said by Chief Justice 
Hughes speaking for the court in Appala- 
chian Coals, Inc. v. United States, 288 U. S. 
344, 359, 360: 


131; Pick v. General Motors Corp., 299 U. S. 3; 
Fashion Originator’s Guild v. Federal Trade 
Commission, 312 U. S. 457; International Salt 
Co. v. U. S. [1946-1947 TRADE CASES f 57,635], 
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“As a charter of freedom, the Act has 
a generality and adaptability comparable 
to that found to be desirable in constitu- 
tional provisions. It does not go into 
detailed definitions which might either 
work injury to legitimate enterprise or 
through particularization defeat its pur- 
poses by providing loopholes for escape.” 


sechon | of the Act (15-U. S: GA. 41) 
declares to be illegal “every . . .conspiracy, 
in restraint of trade or commerce among 
the several States.” (Emphasis supplied.) 
What Chief Justice White said in United 
States v. American Tobacco Co., 221 U. S. 
106, 180, 181, seems pertinent to the present 
case: 

“.. . all the difficulties suggested by 
the mere form in which the assailed trans- 
actions are clothed become of no moment. 
This follows because although it was held 
in the Standard Oil Case (221 U. S. 1, 60) 
that, giving to the statute a reasonable 
construction, the words ‘restraint of trade’ 
did not embrace all those normal and 
usual contracts essential to individual 
freedom and the right to make which 
were necessary in order that the course 
of trade might be free, yet, as a result 
of the reasonable construction which was 
affixed to the statute, it was pointed out 
that the generic designation of the first 
and second sections of the law, when 
taken together, embraced every conceiv- 
able act which could possibly come within 
the spirit or purpose of the prohibitions 
of the law, without regard to the garb in 
which such acts were clothed. That is to 
say, it was held that in view of the gen- 
eral language of the statute and the public 
policy which it manifested, there was no 
possibility of frustrating that policy by 
resorting to any disguise or subterfuge 
of form, since resort to reason rendered 
it impossible to escape by any indirection 
the prohibitions of the statute.” 


(Refusal to Deal Unlawful] 


It is said, however, that “A manufacturer 
has the unquestioned right to refuse to deal 
with anyone for reasons sufficient to him- 
self.” The reason the defendant refused to 
deal with the plaintiff, as alleged in the 
complaint, was that the plaintiff refused to 
agree not to sell and distribute communica- 
tion equipment manufactured by others in 
the territory of its franchise, a class of 
equipment which the defendant also refused 
to sell to the plaintiff. It seems to me that 
the defendant’s refusal to deal with the 
plaintiff for that reason was illegal, so as a 
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necessary consequence of the language of 
Mr. Justice Burton speaking for the court 
in the recent case of Lorain Journal Co., et 
al., v. United States [1950-1951 TRADE CASES 
62,957, 3425s Sr l43m 155% 


“The publisher claims a right as a 
private business concern to select its 
customers and to refuse to accept adver- 
tisements from whomever it pleases. We 
do not dispute that general right. ‘But 
the word “right” is one of the most decep- 
tive of pitfalls; it is so easy to slip from 
a qualified meaning in the premise to an 
unqualified one in the conclusion. Most 
rights are qualified.’ American Bank & 
Trust Co. v. Federal Bank, 256 U. S. 350, 
358. The right claimed by the publisher 
is neither absolute nor exempt from reg- 
ulation. Its exercise as a purposeful means 
of monopolizing interstate commerce is 
prohibited by the Sherman Act. The 
operator of the radio station, equally with 
the publisher of the newspaper, is entitled 
to the protection of that Act. ‘In the 
absence of any purpose to create or maintain 
a monopoly, the act does not restrict the 
long recognized right of trader or manu- 
facturer engaged in an entirely private 
business, freely to exercise his own inde- 
pendent discretion as to parties with 
whom he will deal.’ (Emphasis supplied.) 
United States v. Colgate & Co., 250 U. S. 
300, 307. See Associated Press v. United 
States, 326 U. S. 1, 15; United States v. 
heels & Lomb Co., 321 U. S. 707, 721- 

2352 


My brothers use such strong adjectives 
as “unique” and “absurd” in referring to the 
contention of a conspiracy to which only 
the corporation and its own officers and 
agents are parties. That thought did not 
occur to Mr. Justice Burton when he in- 
cluded in the statement of the Lorain Jour- 
nal Case, supra, the following: 


“The complaint alleged that the cor- 
poration, together with four of its officials, 
was engaging in a combination and con- 
spiracy in restraint of interstate com- 
merce in violation of Section 1 of the 
Sherman Antitrust Act, and in a combina- 
tion and conspiracy to monopolize such 
commerce in violation of Section 2 of the 
Act, as well as attempting to monopolize 
such commerce in violation of Section 2.” 
342 U.S. 143, 145. 


See also Emich Motors Corp. v. General 
Motors Corp., et al. [1950-1951 Trang CasEs 
J 62,577], 181 F. 2d 70, reversed on another 
point [1950-1951 TrapeE Cases {| 62,778], 340 
U. S. 558; United States v. General Motors 


{ 67,386 


68,010 Court Decisions Hawker 2ifenie 
Toolson v. New Y ork Yankees, Inc. oe 


Corp., et al., 121 F. 2d 376; Patterson v. In short, I think if we apply to the 
United States, 222 F. 599; White Bear The- amended complaint the rule of reason rather 
atre Corp. uv. State Theatre Corp., 129 F. 2d than the rule of form, it is entirely sufficient. 
600. I, therefore, respectfully dissent. 


[7 67,387] George Earl Toolson v. New York Yankees, Inc., et al. 


In the United States Court of Appeals for the Ninth Circuit. No. 13,228. Filed 
December 12, 1952. 


Appeal from the United States District Court for the Southern District of California, 
Central Division. 


Clayton Antitrust Act and Sherman Antitrust Act 


Suit for Civil Damages—Court’s Jurisdiction over Subject Matter—Organized Base- 
ball as Trade or Commerce.—The dismissal of a professional baseball player’s action 
against members of organized baseball for want of jurisdiction of the subject matter 
because baseball is not commerce or trade is affirmed. 


See the Sherman Act annotations, Vol. 1, § 1021.582, 1640.189; Clayton Act annota- 
tions, Vol. 1, J 2024.344. 


For the appellant: Harry W. T. Ross, Gene M. Harris, and Howard C. Parke, Santa 
Barbara, California. 


For the appellees: Norman S. Sterry, Henry F. Prince, Frederick H. Sturdy, and 
Gibson, Dunn and Crutcher, Los Angeles, California; and Victor Ford Collins, Los 
Angeles, California, for Hollywood Baseball Ass’n. 


Affirming an order of the U. S. District Court, Southern District of California, Central 
Division, 1950-1951 Trade Cases {| 62,939. 


Before MatHews, HEAty and Pope, Circuit Judges. 


Per Curtam [In full text]: On the grounds Cal. [1950-1951 Trape Cases 62,939], 101 
and for the reasons stated in its opinion FF. Supp. 93), the order of the District Court 
(Toolson v. New York Yankees, D. C. S. D. is affirmed. 


[67,388] Interborough News Co. v. The Curtis Publishing Co., et al. 


In the United States District Court for the Southern District of New York. Civil No. 
54-209. Dated December 15, 1952. 


Clayton Antitrust Act and Sherman Antitrust Act 


Practice and Procedure—Antitrust Law Violations as a Defense—Unclean Hands.— 
The defense of “unclean hands’ by reason of antitrust violations is unavailable to de- 
fendants in an action for treble damages and injunctive relief under Sections 4 and 16 of 
the Clayton Act for injuries arising from defendants’ alleged violations of Section 1 of the 
Sherman Act. The public interest in maintaining competition in the distribution of 
periodicals warrants overriding this defense. Plaintiff, a distributor of magazines and 
periodicals in interstate commerce, alleged that the defendant publishers, in combination 
and by unlawful agreement, withdrew their business from, and boycotted, plaintiff in 
the New York area. The publishers charged that plaintiff perpetuated an unlawful mo- 
nopoly in the distribution of magazines in the New York area and sought to eliminate 
competition in the distribution of periodicals. The affirmative defense is ordered stricken 
insofar as it relates to plaintiff’s claims under the federal antitrust laws. 


See the Sherman Act annotations, Vol. 1, J 1660. 
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New York Donnelly Act 


State Laws—Defenses.—The effect of New York decisions on the availability of the 
defense of “unclean hands” to a claim under the New York antitrust law presents a 
substantial question of law. The defense is permitted to stand where the court does not 
find that it is so clearly insufficient under the New York law as to warrant striking it on 
the “court’s own initiative.” 


See the State Laws annotations, Vol. 2, J 8615. 


For the plaintiff: Webster, Sheffield & Chrystie (Bethuel M. Webster, John V. 
Lindsay, of counsel). 


For the defendants: McCauley & Henry (Clarence J. Shearn, Jr., of counsel), for 
Hearst Magazines, Inc. and Robert E. Haig; DeWitt, Van Aken & Nast (Harry H. 
Van Aken, William R. Lonergan, of counsel), for Fawcett Publications, Inc.; Paul, Weiss, 
Rifkind, Wharton & Garrison (Jay Topkis, of counsel), for Field Enterprises, Inc., Pocket 
Books, Inc. and Robert F. DeGraff; Cravath, Swaine & Moore (Albert R. Connelly, 
Edward C. Perkins, of counsel), for The Curtis Publishing Company, Curtis Circulation 
Company, Walter D. Fuller, Benjamin Allen, Ray C. McLarty and Victor E. Lance; 
Lord, Day & Lord (Thomas F. Daly, John W. Castles, of counsel), for Readers’ Digest 
Association, Inc.; Whitman, Ransom, Coulson & Goetz, for S. M. News Company, Inc., 
et al.; Benjamin E. Winston, for Publishers Distributing Corp., Irving S. Manheimer and 
George B. Davis; Joseph Schultz (Henry E. Schultz, Joseph E. Ginn, of counsel), for 


MacFadden Publications, Inc., O. J. Elder, Sol N. Himmelman and S..O. Shapiro. 


For prior opinions of the U. S. District Court, Southern District of New York, see 
1952 Trade Cases {[ 67,342, [ 67,309 and 1950-1951 Trade Cases {] 62,658. 


[Nature of Suit] 


Irvinc R. KaurmMAN, D. J. [In full text]: 
In this action, commenced December 13, 
1949, plaintiff seeks treble damages and in- 
junctive relief under Sections 4 and 16 of 
then. ClaytoueAch .(t5 TssS: (Cols: ) 16) for 
injuries arising from defendants’ violations 
of Section 1 of the Sherman Act (15 
U. S. C. 1). The amended complaint al- 
leges that Interborough distributed at whole- 
sale in interstate commerce magazines, pa- 
per bound reprints, and other periodicals 
published or distributed by the defendant 
corporations and that, beginning in 1947, 
the defendants, in combination and by un- 
lawful agreement, withdrew their business 
from Interborough in and about New York 
City and thereafter boycotted Interborough. 


A separate claim for damages and injunc- 
tive relief is said to have a statutory and 


a common law basis in the same acts which 
constitute a violation of the Sherman Act 
and is based in part on Section 340 of the 
New York General Business Law and Sec- 
tion 23 of the New York Stock Corporation 
Law by which combinations in restraint of 
trade are made unlawful. 


[Applicability of “Unclean Hands’ Defense] 


To all claims defendants have pleaded 
affirmative defenses* averring that Inter- 
borough acquired and perpetuated an unlawful 
monopoly over the wholesale distribution 
of magazines in the New York area and 
sought to eliminate the competition of other 
wholesalers, and that Interborough is there- 
fore barred from complaining against the 
defendants. Plaintiff has moved to strike 
these affirmative defenses under Rule 12(f) 
of the Federal Rules of Civil Procedure’ on 


1These defenses are found in the eight 
answers of the following defendants: 


(1) The Curtis Publishing Company, Curtis 
Circulation Company, Walter D. Fuller, 
Benjamin Allen, Ray C. McLarty and 
Victor E. Lance; 


(2) Fawcett Publications, Inc. ; 

(3) Hearst Magazines, Inc. and Robert E. 
Haig; 

(4) Mac Fadden Publications, Inc., O. J. 
Elder, Sol. N. Himmelman and S. O. 
Shapiro; 

(5) Pocket Books, Inc., Field Enterprises, Inc. 
and Robert F. DeGraff; 

{6) Publishers Distributing Corporation, Irv- 
ing S. Manheimer and George B. Davis; 
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(7) Reader’s Digest Association, Inc.; 

(8) S-M News Company, Inc., McCall Corpo- 
ration, Popular Science Publishing Com- 
pany, Inc., Meredith Publishing Company, 
Marvin Pierce and William A. Rogers. 


Independent News Company and its related 
defendants have not asserted the affirma- 
tive defense of ‘‘unclean hands’’ but have 
filed counterclaims. Plaintiff moves to 
strike the defense from each of the eight 
answers. 

2 Rule 12 (f) ‘‘Motion to Strike. Upon motion 
made by a party before responding to a plead- 
ing, or, if no responsive pleading is permitted 
by these rules, upon motion made by a party 
within 20 days after the service of the pleading 
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the ground that “unclean hands” does not 
constitute a defense to the action. 


Regardless of the circumstances under 
which “unclean hands” might have consti- 
tuted a defense to an action under the 
federal antitrust laws in the past, it seems 
clear that three recent decisions have, if 
not completely abolished this defense, nar- 
rowed it to cases of extremely limited ap- 
plicability. The decisions referred to are 
Kiefer-Stewart Co. v. Seagram & Sons 
[1950-1951 Trape Cases { 62,137], 340 U. S. 
211 (1951), Moore v. Mead Service Co. [1950- 
1951 Trapve Cases § 62,876], 190 F. 2d 540 
(C. A. 10; 1951), cert. denied 342 U. S. 902 
(1952) and Trebuhs Realty Co. v. News Syn- 
dicate Co. [1952 Trape Cases § 67,336], 107 
BeSupps 595 Ds @anSs Dae Never O52) ala 
the last cited case Judge Weinfeld granted 
a motion to strike affirmative defenses of 
“unclean hands” in an antitrust case after 
historically tracing the shrinkage of this 
defense and concluding that in this context: 


“the defenses of ‘unclean hands’ and ‘in 
pari delicto’ were not considered solely 
within the framework of traditional equity 
concepts. In determining whether the de- 
fense should be permitted or denied, de- 
cisive weight was given to the necessity 
of vindicating the public interest in free 
competition—a necessity overriding the 
particular equities which might exist be- 
tween the immediate parties.” Trebuhs 
Realty v. News Syndicate Co. supra, at 598. 


Defendants contend that while the “unclean 
hands” doctrine has been dealt a crippling 
blow the injury has not proved fatal and 
that the doctrine still has applicability where 
the consequence of a judgment for the plain- 
tiff would be to confer upon him the profits 
(a fortiort treble the profits) of an illegal 
undertaking. Principal reliance is placed on 
the case of Maltz v. Sax, 134 F. 2d 2 (C. A. 
7, 1943) cert. denied 319 U. S. 772 (1943). 
There plaintiff, a manufacturer of “punch- 
boards” sued defendant alleging an injury 
to his business from an illegal restraint of 
trade. In denying the plaintiff’s right of re- 
covery the court said: 


“Our conclusion is that, for two rea- 
sons, plaintiff can not recover: First, it 
comes into court with unclean hands; 
second, it has no legal right for the viola- 
tion of which it may recover damages 
because of defendants’ combination in 


upon him or upon the court’s own initiative at 
any time the court may order stricken from any 
pleading any insufficient defense or any re- 
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violation of Section 15 of the Sherman 
Anti-Trust law.” (supra, at p. 5). 


But the Court went on to say: 


“It may be as well, or better, to state the 
ground for denying judgment to plaintiff 
in this law action, that he was in particeps 
criminis with those who bought his gam- 
bling devices. Rather than to say relief 
is denied because he comes into court 
with unclean hands, he asks damages for 
a business that makes him a criminal part- 
ner to gamblers and his part is to aid a 
gambling business.” (supra, at p. 5). 


[Two Kinds of Public Interest] 


Doubt has been expressed by some com- 
mentators as to the validity of this decision 
in the light of Kiefer-Stewart Co. v. Seagram 
& Sons and Moore v. Mead Service Co., 61 
Yalewk. J. 1010, 1030bnwlsi a Butmevenuit 
it be conceded, arguendo, that Maltz survives, 
it is inapposite to the present case. There 
the plaintiff’s activities were illegal or against 
public policy regardless of antitrust prac- 
tices. It is one thing to deny a public in- 
terest in free competition for “punchboards” ; 
it is quite another thing to deny such an 
interest in the free distribution of periodi- 
cals. See Greenspun v. McArran, 105 F. 
Supp. 662, 664 (D. C. Nevada, 1952). 


[Kiefer Case Controlling ] 


A closer parallel to the facts of the pres- 
ent case may be found in Moore v. Mead 
Service Co., (C. A. 10; 1950) [1950-1951 
TRADE Cases § 62,876] 190 F. 2d 540, cert. 
denied 342 U. S. 902. There plaintiff, a 
baker, had conspired to prevent the sale in 
his city of all but his own products. To 
counteract the effects of this conspiracy the 
defendants, competitors of plaintiff, reduced 
their prices only in that city, while main- 
taining higher prices elsewhere. Plaintiff 
instituted a treble damage action charging 
the defendants with violating the Robinson- 
Patinane ct OmU po CeeSectionsmlioia amin: 
The Court of Appeals for the Tenth Circuit 
initially held that since the plaintiff was 
actually in part delicto and his damages were 
the direct result of his participation in an 
unlawful combination to create a monopoly 
he could not recover. 184 F. 2d, 338. Sub- 
sequently the Supreme Court vacated the 
judgment and remanded the case for further 
consideration in the light of the Kiefer case, 


dundant, immaterial, impertinent or scandalous 
matter.’’ 
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Moore v. Mead Service Co., 340 U. S. 944 
(1951). Upon such reconsideration the 
Court of Appeals held that the Kiefer case 
controlled and that plaintiff was not pre- 
cluded from bringing his action. 


I agree with the conclusion of Judge 
Weinfeld in the Trebuhs case that 


“the Kiefer and Moore cases show a clear 
trend toward the abolition of the defense 
of ‘unclean hands’ in antitrust violation 
suits”. (Trebuhs Realty Co. v. News Syn- 
dicate Co., supra, at 599), 


and see no reason why those decisions and 
their rationale are not applicable here to 
the claims based on the Clayton and Sher- 
man Acts. 


[“Unclean Hands” Defense Predicated on 


Local Law Sustained] 


The defendants contend however, that 
even if the affirmative defense is invalid with 
respect to the federal statutes, it is applica- 
ble to bar recovery and injunctive relief on 
the Third Separate Claim under Section 340 
of the New York General Business Law and 
Section 23 of the New York Stock Corporation 
Law. I feel there is merit in this contention. 


In Wolfenstein v. Fashion Originators Guild 
of America, 244 App. Div. 656, 280 N. Y. 
Supp. 361 (1st Dept. 1935) Mr. Justice 
Untermeyer speaking for the Appellate 
Division denied injunctive relief to a plain- 
tiff who was being subjected to a boycott 
by the Guild because plaintiff, who con- 
ducted her business in a residence in viola- 
tion of the zoning laws, lacked clean hands. 


Cited 1952 Trade Cases 
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In Ambruster v. Anglo-South American Trust 
Co., 260 App. Div. 598, 23 N. Y. S. 2d 458 
(1st Dept. 1940). Mr. Justice Untermeyer, 
speaking for the Appellate Division, again 
had occasion to consider the effect of “unclean 
hands” under Section 340. In this later case 
it was held that “unclean hands” was not 
a defense to an action for actual damages at 
law, although it was allowed as a partial 
defense on the sole issue of exemplary dam- 
ages. In distinguishing the Wolfenstein case 
the court said that if the action were in 
equity different considerations might apply. 


The effect of these New York decisions 
on the claim under Section 340 of the New 
York General Business Law and Section 
23 of the New York Stock Corporation Law 
presents a substantial legal question. It is 
noted that under the claim predicated on 
local law plaintiff seeks both injunctive re- 
lief and damages of $4,860,000. (These dam- 
ages include those arising from the alleged 
Clayton and Sherman Act violations; actual 
damages are said to be $1,620,000.) It can- 
not be said that the defense of unclean 
hands is so clearly insufficient under the 
New York law as to warrant striking it on 


the ‘‘court’s own initiative’’.® 


[“Unclean Hands’ Defense Stricken Except 
as It Concerns the Claim Based on 
Local Law] 


The affirmative defense will be stricken 
as insufficient from each answer in which 
it is pleaded insofar as it relates to the 
First and Second Claims. It will stand 
insofar as it is directed to the Third Claim. 

Settle order. 


[] 67,389] General Aniline and Film Corporation v. Bayer Co., Inc., et al. 


In the Supreme Court of the State of New York, Appellate Division, First Depart- 


ment. No. 6272. 


128 N. Y. L. J. 1522. Dated December 16, 1952. 


Sherman Antitrust Act 


Suit for Breach of Contract—Antitrust Consent Decree as a Defense—Validity of 
Defense.—An antitrust consent decree to which a plaintiff was not a party cannot be 
interposed as a defense to the plaintiff's cause of action for breach of contract. 


See the Sherman Act annotations, Vol. 1, § 1510.45, 1660.275. 


For the plaintiff: Herbert L. Abrons of counsel (Kathryn V. Crean with him on the 
brief; Herbert L. Abrons and Donald O. Lincoln, attorneys). 


2 This motion being made after the expiration 
of the 20 day limitation contained in Rule 
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12 (f) the Court is acting on its own initiative, 
as the Rule clearly permits it to do. 


{ 67,389 


68,014 


Court Decisions 
General Aniline and Film Corp. v. Bayer Co., Inc. 


Number 257--72 
12-31-52 


For the defendants: Paul W. Williams of counsel (George S. Hills, George Nebolsine, 
William R. Perdue, Jr., and Robert G. Zeller with him on the brief; Cahill, Gordon, 


Zachry and Reindel, attorneys). 


3efore Peck, P. J., CALLAHAN, VAN Vooruts, and Brerret, JJ. 


[Consent Decree Not a Defense] 


Peck, Presiding Justice [Jn full text except 
for omissions indicated by asterisks]: Order 
affirmed, with $20 costs and disburse...cuts 
to the respondent. The only question before 
us is whether there is a valid defense 
pleaded, one which would be a bar to the 
complaint. Affirmance of the order does 
not import, as the dissenting opinion sug- 
gests, that the consent anti-trust decree may 
not have to be considered in connection 
with the enforcement of any judgment which 
plaintiff may recover. It is, however, not 
a defense to plaintiff's cause of action for 
breach of contract. Moreover, defendants 
may have other remedies to lift themselves 
from the paradoxical situation in which they 
find themselves, but a decree to which 
plaintiff was not a party may not be inter- 
posed as a defense. (Van Voorhis, J., dis- 
sents; dissenting opinion by Van Voorhis, J.) 
Order filed. 

[ Dissenting ] 


VAN VoorHIs, Justice (dissenting): De- 
fendants appeal from an order striking af- 
firmative defenses from the amended answer 
as insufficient in law. My dissent is from 
the affirmance of that part of the order 
which strikes the first defense. 


|Defendants May Be Subjected to 
Contempt Action] 


Plaintiff sues in the state court to en- 
force a cartel agreement which has been 
adjudged by the United States District 
Court to violate the federal antitrust laws. 
The decree in the antitrust suit, prosecuted 
by this plaintiffs principal stockholder which 
is the United States of America, restrains 
defendants from performing the agreement 
on which this suit is based, and from pay- 
ing to plaintiff the share of profits which 
it here sues to recover. The order appealed 
from strikes from the amended answer all 
reference to this antitrust decree, including 
its injunction against paying the claim which 
the present action is being maintained to 
enforce, thus placing defendants in a posi- 
tion where they will be subject to punish- 
ment for contempt of the United States 
District Court unless they defeat plaintiff's 
claim by establishing successfully de novo 
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in this action that the antitrust charges 
made against them in the federal court were 
rightly sustained. 


The reasoning upon which this result has 
been reached is that plaintiff was not a 
party to the antitrust decree, which was 
entered by consent. The error in this rul- 
ing, as it seems to me, consists in failure to 
recognize that the antitrust decree will be 
a necessary factor in deciding this litigation 
in the state court, even if it falls short of 
being res judicata of plaintiff's claim. At 
this stage it is inappropriate to determine 
exactly what part the federal decree does 
play or should play in this lawsuit. But to 
hold that it is without effect upon the rights 
and liabilities of these parties in this suit, 
is to admit failure of the law to cope with 
unusual situations justly and effectively. 
Adherence to precedent does not require 
application to one-situation of rules which 
have their origin and meaning in other and 
essentially different contexts. =e 


Although this antitrust decree is the out- 
come of civil rather than of criminal pro- 
ceedings, the effect in either case is to im- 
part a kind of status to plaintiff’s cause of 
action, by immobilizing the. claim in close 
confinement under lock and key. If the 
cause of action is to be liberated, that must 
be done by orderly procedure with proper 
reference to the status of the claim in con- 
sequence of what has occurred in the fed- 
eral court. Especially should it not be lib- 
erated merely by passing the jailor’s key 
from one hand to the other, so to speak, 
since the effect of the order appealed from 
is to hold that the Federal Government can 
lock up the cause of action with one hand 
and release it with the other, without the 
necessity of any coordination or correlation 
between the two. The situation resembles 
in some respects that which confronted the 
Court of Appeals in Schindler v, Royal 
Insurance Co., 258 N. Y. 310, where a plain- 
tiff in an action on a policy of fire insur- 
ance had been convicted previously of the 
crime of presenting to the insurance com- 
pany false and fraudulent proofs of the 
Same lossipti iit 


The analogy indicates that here the anti- 
trust decree, although not res judicata, should 
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either be regarded as prima facie evidence 
of the illegality of plaintiff's claim, or should 
be given some effect to preclude recovery 
unless and until it is modified by a court 
of competent jurisdiction having all of the 
interested parties before it. 


The decision of this appeal does not de- 
pend upon the circumstance that this is a 
consent decree. Recovery by plaintiff herein 
could not, of course, be prevented merely 
due to a stipulation by defendants with any 
third party that the contract sued upon is 
unenforceable or void, but that is not a 
correct statement of the effect of this con- 
sent decree. The antitrust suit was not 
instituted against defendants by their choice. 
Their consent signified merely that they did 
not choose to defend, following an estab- 
lished procedure. The decree partakes of 
the character of a judgment between the 
parties, notwithstanding that it was entered 
by consent. Although the rights and liabili- 
ties of the parties to the present action have 
not thereby been finally determined, the 
federal decree prohibits making the pay- 
ments demanded in this. complaint, and 
comity, at least, requires that the power 
and discretion of the courts should not be 
exercised to compel performance of an act 
which is already prohibited by judicial de- 
cree of a court having concurrent if not 
exclusive jurisdiction. Courts should not 
encourage but should be astute to avoid 
such bizarre results wherever possible. 


[Consent Decree Should Be Considered] 


It is not necessary to decide upon this 
appeal whether plaintiff should first be re- 
quired to intervene in the antitrust action 
in the federal court in order to obtain some 
modification of that decree, or whether this 
‘action should be stayed, or the complaint 
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dismissed without prejudice, pending some 
other procedure. The question is simply 
whether the antitrust decree has any conse- 
quences bearing upon the cause of action 
alleged in this complaint. The memorandum 
of the majority takes issue with this state- 
ment, but it seems to be that this is not a 
suitable occasion to make refined distinc- 
tions between whether this defense is com- 
plete or partial or partakes of the nature of 
a plea in abatement. As long as the federal 
decree stands unmodified, it is a complete 
defense. Whatever its precise effect may be, 
and it ought not to be stricken from the 
answer. To hold that it has no bearing 
would reflect upon the adaptability of the 
law in administering justice. 
nS o3 


The conclusions expressed herein are sup- 
ported by Torquay Corporation v, Radio 
Corporation of America, 2 F. Supp. 841, 
opinion per Knox, D.J.; St. Louis Amuse- 
ment Co. v. Paramount Pictures [1944-1945 
TrapeE Cases § 57,403], 61 F. Supp. 854, 
appeal dismissed [1944-1945 Trapeze Cases 
757,411], 66 Sup. Ct. 31; 6 Williston Con- 
tracts, § 1939, pp. 5432-3; Restatement of Con- 
tracts, § 458; Paramount Famous Lasky Corp. 
v. National Theatre Corp., 49 F. (2d) 64; 
Operators’ Oil Co. v. Barbre, 65 F. (2d) 857; 
Moller v. Herring, 255 Fed. 670; Kansas 
Union Life Ins. Co. v. Burman, 141 Fed. 835; 
Crise uv. Lanahan, 11 Atl. 842; Levinson v. 
Cambridge Savings Bank, 258 Mass. 468; 
Colonial Trust Co. v. Bodek, 108 N. J. Eq. 
584, 155 Atl. 799. iM 

The order appealed from should be modi- 
fied by denying plaintiff’s motion insofar as 
it applies to strike out the first separate and 
complete defense in the amended answer, 
and as so modified should be affirmed, with 
$20 costs and printing disbursements. 
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In the United States Court of Appeals for the Eighth Circuit. 


December 18, 1952. 


No. 14,533. Dated 


Petition to review an order of the Federal Trade Commission. 


Federal Trade Commission Act 


Misrepresentation—Interstate Sale of Lottery Devices—Evidence Required in Printed 
Record.— Where petitioner seeks review of a cease and desist order prohibiting the inter- 
state sale of lottery devices which are to be used in the sale of merchandise, evidence intro- 
duced in support of the allegations of the complaint must be included in the printed rec- 
ords. Since petitioner failed to include such evidence in the record, the findings and 
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Court Decisions 
Zitserman v, FTC 


conclusions are presumed to be sustained by the evidence and may not be reviewed by a 
court of appeals. 


See the Federal Trade Commission Act annotations, Vol. 2, { 6125.482. 


Misrepresentation—Extent of Commission’s Jurisdiction—Public Interest.—A Federal 
Trade Commission order prohibiting the interstate sale of lottery devices which are to be 
used in the sale of merchandise is affirmed, since it has been well established in controlling 
decisions (1) that the Commission has the power to prohibit interstate shipments of lot- 
tery devices; (2) that the sale of merchandise by means of lottery devices is in the public 
interest; and (3) that such an order, when properly interpreted, is not too broad, as it 
prohibits “only the distribution in interstate commerce of any push card, punchboard or 
other device which is designed to serve as an instrumentality for the sale of articles of 


merchandise by lottery methods.” 


See the Federal Trade Commission Act annotations, Vol. 2, § 6125.2015, 6125.350, 


6125.499, 6501.90. 


Affirming a Federal Trade Commission order in Dkt. 5737. 


For petitioner: F. W. James. 


For respondent: John W. Carter, Jr., attorney for Federal Trade Commission (W. T. 
Kelley, General Counsel, and Robert B. Dawkins, Assistant General Counsel, were with 


hint on the brief). 


Before GaArpner, Chief Judge, and WooprouGH and Cotter, Circuit Judges. 


[Petition To Review Lottery Order] 


GARDNER, Chief Judge. [Jn full text]: 
This is a petition to review a cease and de- 
sist order entered against petitioner by the 
Federal Trade Commission. The order 
was entered after hearing on complaint 
which alleged in substance that petitioner 
manufactured push cards and punchboards, 
selling and distributing them in interstate 
commerce to manufacturers of and dealers 
in various other articles of merchandise 
and that such push cards and punchboards 
are so prepared and arranged that when 
used in selling merchandise a game of 
chance, giit enterprise or lottery scheme is 
involved; that many persons, firms and cor- 
porations who distribute and sell merchan- 
dise in interstate commerce purchase peti- 
tioner’s push cards and punchboards and 
pack and assemble assortments of merchan- 
dise with said push cards and punchboards; 
that retail dealers who purchase such as- 
sortments expose such assortments to the 
purchasing public and sell merchandise by 
means of petitioner’s push cards and punch- 
boards; that because of the element of 
chance involved members of the purchasing 
public are induced to buy from such retail 
dealers and as a result many retail dealers 
have been induced to deal with manufactur- 
ers, wholesale dealers and jobbers who 
distribute merchandise together with peti- 
tioner’s devices; that the sale of merchan- 
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dise to the public by the use of such push 
cards and punchboards involved a game of 
chance to procure merchandise at less than 
normal retail prices; that the sale of mer- 
chandise by this method and means teaches 
and encourages gambling among members 
of the public, all to the injury of the public; 
that the sale of merchandise by chance or 
lottery is a practice which is contrary to 
the established public policy of the Govern- 
ment of the United States and constitutes 
unfair acts and practices in commerce; that 
by the sale of petitioner’s push cards and 
punchboards petitioner supplies to and 
places in the hands of others the means of 
conducting lotteries, games of chance or 
gift enterprises in the sale or distribution of 
merchandise; that petitioner thus provides 
others with the means of and instrumen- 
talities for engaging in unfair acts and 
practices in commerce in the sale of merchan- 
dise. The complaint also charged that said 
acts and practices of petitioner are all to 
the prejudice and injury of the public and 
constitute unfair acts and practices in com- 
merce within the intent and meaning of the 
Federal Trade Commission Act. 


By answer petitioner put in issue all the 
allegations of the complaint. 
[No Evidence Contained in Printed Record] 


Although the printed record contains no 
evidence, nor even a recital that evidence 
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was introduced in support of the allegations 
of the complaint, it is admitted by counsel 
for petitioner in his brief that “after issues 
were joined the Commission held hearings.” 
Neither does the printed record contain any 
evidence introduced or offered by the peti- 
tioner. The hearing examiner filed his 
initial decision which included findings of 
fact and conclusions of law and an order 
to cease and desist. The findings which 
are set out in detail in the printed record 
sustained all the substantial allegations of 
the complaint and concluded that the peti- 
tioner’s acts and practices as found consti- 
tuted unfair acts and practices in commerce 
within the intent and meaning of the Fed- 
eral Trade Commission Act. An order was 
entered which directed petitioner to cease 
and desist from “selling or distributing in 
commerce as ‘commerce’ is defined in the 
Federal Trade Commission Act, punch- 
boards, push cards, or other lottery devices 
which are to be used, or which may be used, 
in the sale and distribution of merchandise to 
the public by means of a game of chance, 
gift enterprise or lottery scheme.” Peti- 
tioner appealed to the Commission from the 
decision of the trial examiner and on hear- 
ing the decision of the trial examiner was 
affirmed and adopted as the decision of the 
Commission. 


[Contentions in Petition for Review Listed] 


By her petition for review in this court 
petitioner asks that we review “the findings 
and order of the Federal Trade Commis- 
sion in said cause and enter a decree in this 
honorable court setting aside the order of 
the Federal Trade Commission * * *.” In 
support of her petition she urges: (1) that 
the hearing granted her did not comply 
with the due process clause of the Consti- 
tution nor with the Administrative Prac- 
tice Act in that the trial examiner refused to 
grant the petitioner adequate hearings; (2) 
the Commission does not have jurisdiction 
to restrain the interstate shipment of push 
cards and punchboards; (3) the order is- 
sued is too broad; (4) the proceeding is not 
in the interest of the public as required by 
the Federal Trade Commission Act. 


[Evidence Missing from Printed Record] 


Although petitioner seeks a review of the 
findings of the Commission, she has not in- 
cluded in the printed record any of the evi- 
dence confessedly introduced in support of 
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the allegations of the complaint. In this 
situation the findings and conclusions are 
presumed to be sustained by the evidence 
and may not be reviewed here. 


The contention that petitioner was not 
granted a fair hearing is bottomed on cer- 
tain alleged rulings of the trial examiner 
rejecting petitioner's proffered evidence. 
The evidence is not in the printed record 
and Rule 10(b) of this court among other 
things provides that, “If the appellant or 
petitioner in his brief challenges rulings 
upon evidence, such evidence, the objec- 
tions interposed thereto, and the rulings 
questioned shall be quoted in the printed 
record, and if the question of the suffici- 
ency of the evidence to support a finding, 
ruling, order, verdict or judgment of the 
court or board is raised by the appellant or 
petitioner, he shall include in the printed 
record (in narrative form) all evidence re- 
ceived upon the trial or hearing pertinent 
to that question.” See Loughran v. Federal 
Trade Commission, 8 Cir., 143 F. 2d 431. It 
is, however, urged by the petitioner that 
the record sufficiently reflects the ruling of 
the court on the admission of evidence be- 
cause there is printed in the record, under 
the heading “Ruling,” the following: “The 
Commission on appeal from the Trial 
Examiner’s initial decision in upholding the 
Examiner’s ruling that petitioner could not 
have hearings for the purpose of introduc- 
ing evidence on the intrastate use of punch 
boards, ruled ‘The Commission is of the 
opinion that the distribution in commerce 
of devices which aid and encourage mer- 
chandising by gambling is contrary to the 
interest of the public.’” As there is noth- 
ing in this ruling which reflects the circum- 
stances under which the ruling of the 
exmainer was made nor what, if any, evi- 
dence was offered, this record leaves much 
to conjecture and speculation. In the final 
analysis, however, we think the contention 
is substantially embodied in petitioner’s ar- 
gument to the effect that the Federal Trade 
Commission Act does not confer jurisdic- 
tion on the Commission to restrain trans- 
portation of the devices here in question in 
interstate commerce because the devices 
are used in connection with the sale of mer- 
chandise by chance or lottery in intrastate 
commerce. Unless petitioner’s argument on this 
question is sound, then manifestly the ruling 
complained of which it is said denied her the 
right to make proof that the devices were 
ultimately to be used for the sale of mer- 
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chandise only in intrastate commerce, could 
not be prejudicial. 


[Question as to Commuission’s Jurisdiction in 
Interstate Shipments of Lottery Devices] 


The controversy is concerned with the 
sale and distribution of lottery devices. 
Petitioner in her brief admits the sale and 
distribution in interstate commerce of lot- 
tery devices and their use in the sale and 
distribution of merchandise, and, indeed, as 
that is the finding of the Commission it 
can not, in the condition of the record, be 
here challenged. This narrows the issue 
to the question as to whether or not the 
Commission is without jurisdiction if these 
devices though transported in interstate 
commerce are ultimately used in connection 
with the sale and distribution of merchan- 
dise only in intrastate commerce. It is 
broadly urged that the Commission has no 
jurisdiction over interstate shipments of 
lottery devices. In the recent case of Med- 
eral Trade Comnussion v. Raladam Company, 
316 U. S. 149, it is among other things 
said: 

“One of the objects of the Act creating 
the Federal Trade Commission was to pre- 
vent potential injury by stopping unifair 
methods of competition in their incipiency. 


KOK 3K)? 


[Cases Cited| 


It is now well settled by controlling de- 
cisions that the sale of goods by a plan or 
method which involves the use of a game 
of chance, gift enterprise, or lottery is a 
practice which is contrary to the established 
policy of the Government of the United 
States aud violative of the Federal Trade 
Commission Act. It is equally well es- 
tablished that selling in interstate commerce 
the means or instrumentalities by which 
merchandise can or may be sold by games 
of chance, gift enterprise or lottery is an 
unfair method of competition. Placing in 
the hands of others the means of engaging 
in such acts or practices is contrary to the 
public policy and the public interest. The 
Commission found that the act prohibited 
by the order to cease and desist was the 
selling and digtribution of lottery devices in 
interstate commerce and we think the act 
prohibited by the order is contrary to pub- 
lic policy of the United States Government. 
The questions have, we think, been conclu- 
sively determined against the contentions of 
the petitioner by a long list of decisions. 
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Chas. A. Brewer & Sons v. Federal. Trade 
Commission, [1946-1947 Trane Cases {[ 57,515] 
6 Cir., 158 F. 2d 74; Modernistic Candies v. 
Federal Trade Commission, [1944-1945 TRADE 
Cases 57,301] 7 Cir., 145 F. 2d 454; Fed- 
eval Trade Commission v. Martoccio Co., 8 
Cir., 87 F. 2d 561; Lichtenstein v. Federal 
Trade Commission, 9 Cir., 194 F. 2d 607. In 
Lichtenstein v. Federal Trade Commission, 
supra, [1952 Trape Cases f{ 67,224], the 
court among other things said: 


“Upon a review of the history of Sec- 
tion 5(a) in connection with the decisions 
of the court thereon, we are of the opin- 
ion that the petitioner’s use of interstate 
commerce to ship these devices to be | 
used in intrastate commerce in the 
gambling disposition of merchandise to 
the ultimate consumer is one of the ‘un- 
fair * * * practices in commerce’ sub- 
ject to the preventive control of the 
Commission.” 


[Comment on Public Policy] 


Touching the question of public policy 
the court in Modernistic Candies v. Federal 
Trade Comiénission, supra, [1944-1945 TRapE 
Cases {[ 57,301], among other things said: 


“There may be in every child the im- 
pulse that prompts him to take a chance, 
but it has been the public teaching and 
the public policy of the land that gam- 
bling is immoral and to be condemned. 
The Federal Government has made it a 
criminal offense to transport lottery tick- 
ets or to cause them to be: transported in 
interstate commerce, 18 U.S. C. A. Sec. 
387. Lotteries used in the marketing of 
merchandise have long been condemned 
by the Supreme Court and by this court. 
The cases are legion.” 


And again the court said: 


“Tt is clear that the Federal Trade 
Commission has the power to eradicate 
merchandising by gambling in interstate 
commerce. We think the Commission 
also has the power to prohibit the dis- 
tribution in interstate commerce of de- 
vices intended to aid and encourage mer- 
chandising by gambling. The gamblers 
and those who deliberately and designed- 
ly aid and abet them are both engaged in 
practices contrary to public policy. 
Merchandising by gambling should not 
be divided into insulated acts, which ap- 
pear innocent when examined separately. 
This unfair practice should be viewed as 
a whole. If the Federal Trade Commis- 
sion is to police merchandising by gam- 
bling, it must police those who designedly 
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and deliberately aid and abet this prac- 
tice. We think the Commission has 
such power.” 


[Brewer Case Discussed] 


The case of Chas. A. Brewer & Sons v. 
Federal Trade Commission, supra [1946-1947 
TRADE Cases § 57,515], decided by the Court 
of Appeals for the Sixth Circuit, may be 
said to be on “all fours” with the instant 
case. The complaint in that case was sub- 
stantially identical with that in the case at 
bar. The findings and the order were the 
same as are here involved and the ‘same 
contentions of counsel for petitioner were 
made there as are urged here. These con- 
tentions are, we think, convincingly an- 
swered by the well considered opinion by 
Judge Martin which reviews all the perti- 
nent authorities to the date of the opinion. 
After analyzing the Commission’s findings 
the court said: 


“*k * * With deliberate intent, using 
channels of interstate commerce, they put 
into the hands of others, including man- 
ufacturers and wholesale and retail deal- 
ers, the means of using ‘unfair methods 
of competition’ and ‘unfair or deceptive 
acts or practices.’ Manufacturers and 
wholesale dealers who purchase their 
made-to-order punch boards and push 
cards frequently make up complete as- 
sortments of merchandise and boards or 
cards, which find their way into interstate 
commerce. 


“For the reasons hereinafter appearing, 
we have reached the conclusion that, in 
thus aiding and abetting, inducing and 
procuring manufacturers and wholesale 
and retail dealers in merchandise to use 
unfair or deceptive acts or practices and 
unfair methods of competition, Charles A. 
Brewer and Son, though manufacturing 
no merchandise except the lottery de- 
vices which they ship in interstate com- 
merce, fall within the restraining power 
of the Federal Trade Commission as 
vested by the Federal Trade Commission 
Wete 52 tat. Li 


As before observed, every argument 
urged upon us here was considered by the 
court in the Brewer case and counsel for 
petitioner frankly admits that if correct the 
decision in that case is conclusive against 
him. He contends, however, that the cases 
above cited, including the Brewer case, are 
in conflict with the decision of the Supreme 
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Court in Federal Trade Commission v. Bunte 
Brothers, 312 U. S. 349. The Bunte case, 
however, is readily distinguishable in its 
facts from the instant case and this has 
been done for us by Judge Martin in his 
opinion in the Brewer case, where it is said: 


“The case is plainly distinguishable 
from that at bar, in that, in the Bunte 
Brothers case, the sale of the petitioner’s 
products was entirely within the State of 
Illinois. Here, the petitioners ship in in- 
terstate commerce throughout the United 
States their manufactured lottery devices.” 


The same view is expressed by the United 
States Court of Appeals for the Fourth Cir- 
cuit in the recent case of Consolidated Manu- 
facturing Company, et al. v. Federal Trade 
Commission, ... E.2d ... ., {1952 TRapE 
CASES { 67,349], where it is said inter alia: 


“No judge anywhere has expressed a 
contrary opinion and nothing to the con- 
trary can be worked out arguendo from 
Trade Commission v. Bunte Bros., 312 U.S. 
349, which held merely that the Com- 
mission was without power over purely 
intrastate transactions. 


It is finally urged that the order of the 
Commission is too broad. This contention 
was also urged in the Brewer case and in 
the Consolidated Manufacturing Company 
case. Both of those courts expressed the 
view that the order complained of was not 
too broad. In the last cited case the court 
said: 

“We agree with the Court of Appeals 
of the Third Circuit that the order com- 
plained of is not too broad and _ that, 
properly interpreted, it prohibits ‘only the 
distribution in interstate commerce of any 
push card, punchboard or other device 
which is designed to serve as an instru- 
mentality for the sale of articles of mer- 
chandise by lottery methods.’ ” 


[Petitioner's Contentions Without Merit] 


We have given consideration to all other 
contentions of the petitioner and think they 
are wholly without merit. 


| Petition for Review Dismissed—Order 
Enforced] 


The petition to review will be dismissed, 
and the cease and desist order of the Com- 
mission is affirmed and will be enforced. 
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[1 67,391] Opinion of the Attorney General of the State of Minnesota. 


Addressed to James W. Clark, Commissioner, Department of Business Research and 
Development, by Charles E. Houston, Assistant Attorney General, for J. A. A. Burnquist, 
Attorney General of Minnesota. Dated December 10, 1952. 


Minnesota Fair Trade Act and Sherman Antitrust Act. 


State Laws—Resale Price Maintenance—Enforcement of Fair-Trade Prices Against 
Non-Signers—Effect of Federal Fair Trade (McGuire) Act.—Under the Minnesota Fair 
Trade Act, a non-signer of a fair-trade contract is obligated to maintain the price pro- 
vided in a fair-trade contract. The Federal Fair Trade (McGuire) Act changes the rule 
in Schwegmann Bros. v. Calvert Distillers Corp., United States Supreme Court, and in 
Calvert Distillers Corp. v. Sachs, Minnesota Supreme Court, to the end that the non-signer 


provision of the Minnesota Fair Trade Act is now effective. 


See the Sherman Act annotations, Vol. 1, § 1250.136; Resale Price Maintenance Com- 
mentary, Vol. 2, § 7092, 7132, 7306; State Laws annotations, Vol. 2, § 8424.05, 8424.06, 


8424.11, 8424.12. 


Your recent letter on the subject of the 
fair trade law calls for an opinion on this 


QUESTION: 


Under the present Minnesota fair trade 
law, M. S. A. 325.08, 325.12, is a non-signer 
obligated to maintain the price provided in 
a fair-trade contract? 


OPINION 


[Non-Signer Must Maintain Fair-Trade 
Prices] 


The question requires an affirmative an- 
swer. 

A brief review of the history of the law 
may be an aid to the understanding thereof. 


[The Miller-Tydings Act and Staite 
Fur Trade Act] 


The Sherman Act (26 Stat. 209) prohib- 
ited certain contracts of the type herein con- 
sidered. The decisions of the United States 
Supreme Court held fixing prices to be 
illegal. See Schwegmann Bros. v. Calvert 
Distillers Corp. [1950-1951 Trane Cases 
J 62,823], 341 U. S. 384, 386. The Sherman 
Act was amended in the Miller-Tydings Act 
in 1937 as an amendment to Sec. 1 of the 
Sherman Act (50 Stat. 693, 15 U. S. C. §1). 
That amendment provides in material part 
that “nothing herein contained shall render 
illegal, contracts or agreements prescribing 
minimum prices for the resale” of specified 
commodities when “contracts or agree- 
ments of that description are lawful as ap- 
plied to intrastate transactions” under local 
law. See Schwegmann Bros. v. Calvert Distil- 
lers Corp. [1950-1951 Trape Cases § 62,823], 
341 U. S. 384, 386. 
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Minnesota has such a law. M. S. 1949, 
325.08 reads: 


“No contract relating to the sale or re- 
sale of a commodity which bears, or the 
label or container of which bears, the 
trade-mark, brand, or name of the pro- 
ducer or distributor of such commodity, 
and which commodity is in free and open 
competition with commodities of the same 
general class produced or distributed by 
others, shall be deemed in violation of any 
law of the state by reason of any of the 
following provisions which may be con- 
tained in such contract: 


“(1) That the buyer will not resell 
such commodity at less than the mini- 
mum price stipulated by the seller; 


“(2) That the buyer will require of any 
dealer to whom he may resell such com- 
modity an agreement that he will not, in 
turn, resell at less than the minimum 
price stipulated by the seller; 


“(3) That the seller will not sell such 
commodity: 


“(a) To any wholesaler, unless such 
wholesaler will agree not to resell the 
same to any retailer unless the retailer 
will, in turn, agree not to resell the same 
except to consumers for use and at not 
less than the stipulated minimum price, 
and such wholesaler will likewise agree 
not to resell the same to any other whole- 
saler unless such other wholesaler will 
make the same agreement with any 
wholesaler or retailer to whom he may 
resell; or 


“(b) To any retailer unless the retailer 
will agree not to resell the same except 
to consumers for use and at not less than 
the stipulated minimum price.” 
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And Sec. 325.12 reads: 

“Wilfully and knowingly advertising, 
offering for sale, or selling any com- 
modity at less than the price stipulated 
In any contract entered into pursuant to 
the provisions of sections 325.08 to 325.14, 
whether the person so advertising, offer- 
ing for sale, or selling is or is not a party 
to such contract, is unfair competition 
and is actionable at the suit of any per- 
son damaged thereby.” 


[Schwegmann Decision and State Decision] 


In 1950 came the decision by the United 
States Supreme Court in Schwegmann Bros. 
v. Calvert Distillers Corp. [1950-1951 TrapE 
CAsEs { 62,823], 341 U. S. 384. It held that 
under the Sherman Act price fixing was 
unlawful. But it also held that the Miller- 
Tydings Act exempts contracts or agree- 
ments prescribing minimum prices for the 
resale of the article purchased, not contracts 
or agreements respecting the practices of 
non-contracting competitors of the con- 
tracting retailers. 


In conformity with that decision the 
Minnesota Supreme Court in 1951, in the 
case Calvert Distillers Corp. v. Sachs [1950- 
1951 TrapvE CASES § 62,862], 234 Minn. 303, 
48 N. W. (2d) 531, recognized its binding 
effect and held that M. S. A. 325.12 is in- 
valid and inoperative in so far as it pur- 
ports to authorize the enforcements of 
minimum fair-trade resale prices against any 
person who is not a party to the contract 
by which the minimum prices were estab- 
lished with respect to commodities in in- 
terstate commerce. 


[McGuire Act Changes the Rule] 

On July 14, 1952, Congress enacted Chap- 
ter 745, Public Law 542. This was entitled 
“An Act to amend the Federal Trade Com- 
mission Act with respect to certain contracts 
and agreements which establish minimum 
or stipulated resale prices and which are ex- 
tended by State law to persons who are not 
parties to such contracts and agreements, 
and for certain other purposes”. 

This act amends Sec. 5 (a) of the Federal 
Trade Commission Act, as amended (15 
U. S. C. A. § 45) to read as follows: 

eCecu aa) ())) Untain methods fof 
competition in commerce, and unfair or 
deceptive acts or practices in commerce, 
are hereby declared unlawful. 

“(2) Nothing contained in this Act or 
in any of the Antitrust Acts shall render 


Minnesota Attorney General’s O pinion 


unlawful any contracts or agreements 
prescribing minimum or stipulated prices, 
or requiring a vendee to enter into con- 
tracts or agreements prescribing minimum 
or stipulated prices, for the resale of a 
commodity which bears, or the label or 
container of which bears, the trade-mark, 
brand, or name of the producer or dis- 
tributor of such commodity and which is 
in free and open competition with com- 
modities of the same general class pro- 
duced or distributed by others, when 
contracts er agreements of that descrip- 
tion are lawful as applied to intrastate 
transactions under any statute, law, or 
public policy now or hereafter in effect in 
any State, Territory, or the District of 
Columbia in which such resale is to be 
made, or to which the commodity is to be 
transported for such resale. 


“(3) Nothing contained in this Act or 
in any of the Anti-trust Acts shall render 
unlawful the exercise or the enforcement 
of any right or right of action created by 
any statute, law, or public policy now or 
hereafter in effect in any State, Territory, 
or the District of Columbia, which in 
substance provides that willfully and 
knowingly advertising, offering for sale, 
or selling any commodity at less than 
the price or prices prescribed in such 
contracts or agreements whether the per- 
son so advertising, offering for sale, or 
selling is or is not a party to such a con- 
tract or agreement, is unfair competition 
and is actionable at the suit of any person 
damaged thereby. 


“(4) Neither the making of contracts 
or agreements as described in paragraph 
(2) of this subsection, nor the exercise or 
enforcement of any right or right of ac- 
tion as described in paragraph (3) of this 
subsection shall constitute an unlawful 
burden or restraint upon, or interference 
with, commerce. 


“(5) Nothing contained in paragraph (2) 
of this subsection shall make lawful con- 
tracts or agreements providing for the 
establishment or maintenance of mini- 
mum or stipulated resale prices on any 
commodity referred to in paragraph (2) of 
this subsection, between manufacturers, 
or between producers, or between whole- 
salers, or between brokers, or between 
factors, or between retailers, or between 
persons, firms, or corporations in com- 
petition with each other.” 


The effect of the act of July 14, 1952, is 


to change the rule in the Schwegmann case 
and the Calvert case to the end that 
M. S. A. 325.12 is now effective. 
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In the United States Court of Appeals for the Seventh Circuit. October Term and 


Session, 1952. No. 10647. Dated December 23, 1952. 
Appeal from the United States District Court for the Northern District of Illinois,, 
Eastern Division. 
Sherman Antitrust Act 


Practice and Procedure—Scope of Injunctive Relief—Interpretation of Decree—Pre- 
ferred Status of Plaintiff—A motion picture theatre, which was awarded damages sus- 
tained by it as a victim of a conspiracy between motion picture distributors and exhibitors, 
is not entitled to injunctive relief which will accord it a preferred status over its competi- 
tors. Therefore, an injunctive provision enjoining such distributors and exhibitors from 
preventing the theatre “from contracting for or from securing * * *, at fair and reasonable 
film rental, any motion picture film * * * by refusing to offer such picture to” the theatre 
“at such fair and reasonable film rental” should be interpreted to mean a rental deter- 
minable by competition. An order of a district court, which construed the provision as 
meaning that such distributors and exhibitors are enjoined from resorting to competitive 
bidding in order to determine what is a “fair and reasonable film rental,” is reversed. 


See the Sherman Act annotations, Vol. 1, { 1650.295; Clayton Act annotations, Vol. l, 
q 2036.15. 


Practice and Procedure—Order Construing Injunctive Provision—Appealability—An 
order of a district court which states “(1) that a decree means just what it says and (2) 
refuses to readjudicate the issue of competitive bidding [in the distribution of motion 
picture films] which had already been decided by the District Court and by this Court 
against the contentions of defendants” is appealable, when the district court placed a 
construction upon the injunctive provision in issue, the issue of competitive bidding was 
not adjudicated previously, and the district court construed the injunctive provision in a 
manner which vitally affects the rights of the defendants and the plaintiff. 


See the Sherman Act annotations, Vol. 1, J 1650.295. 


For the appellants: Miles G. Seeley, Bryson P. Burnham, Francis E. Matthews, and 
Robert W. Bergstrom, Chicago, Ill.; John F. Caskey, New York, N. Y.; and Edward R. 
Johnston, Samuel W. Block, and Vincent O’Brien, Chicago, Ill. 


Thomas C, McConnell, Chicago, IIl. 


For prior opinions of the Court of Appeals, Seventh Circuit, and the U. S. District 
Court, Northern District of Illinois, Eastern Division, see 1952 Trade Cases | 67,359, and 
1950-1951 Trade Cases {| 62,891, 62,566. 


Before Major, Chief Judge, KERNER and FINNEGAN, Circuit Judges. 


{ 62,891], 190 F. 2d 561. Reference is made 
to our opinion for a statement of the issues 
and the names of the defendants involved. 
The instant appeal is by those who were 
defendants in that case, who filed in the 
District Court what is designated as a cross- 
complaint, in which Milwaukee Towne’ Cor- 
poration (sometimes called Towne) was 


For the appellee: 


[Prior Proceedings] 


Major, Chief Judge [Im full text]: Mil- 
waukee Towne Corporation, engaged in the 
operation of a motion picture theatre in 
Milwaukee, Wisconsin, instituted its suit 
under the antitrust laws (Title 15 U. S.C. A. 
Sec. 1, et seq.) against certain defendants 


for damages and injunctive relief. A judg- 
ment was obtained and a decree entered con- 
taining numerous injunctive provisions. Upon 
appeal this court in the main affirmed the 
judgment and, with certain modifications, 
approved the decree. Milwaukee Towne Corp. 
v Loew’s Inc. [1950-1951 Trape -CasEs 
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designated as cross-defendant. Thus, the 
parties are designated as cross-plaintiffs- 
appellants and cross-defendant-appellee. In 
the briefs the former have been referred to 
as defendants, the latter as plaintiff, as they 
were in the original suit, and we shall charac- 
terize them in the same manner. 
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[Original Decree] 


The original decree entered by the Dis- 
trict Court contained Section V (b), which 
provides: 


“k * * defendants or any of them * * * 
are perpetually enjoined from: * * * (b) 
preventing plaintiff, in the operation of 
the Towne Theatre in the City of Milwau- 


kee, Wisconsin, from contracting for or. 


from securing in the course of interstate 
trade and commerce, at fair and reason- 
able film rental, any motion picture film 
or films suitable for first-run exhibition in 
the City of Milwaukee, Wisconsin, by re- 
fusing to offer such picture to plaintiff at 
such fair and reasonable film rental. 4 
refusal on the part of plaintiff to accept such 
offer or to play a picture on the contracted 
play date shall not prevent defendants from 
- contracting with any other exhibitor for a 
first run showing of the same. (Italics 
ours.)” 


On appeal, this court eliminated the itali- 
cized portion of the section; otherwise, it 
was approved. 


[Interpretation of Provision Sought} 


Defendants instituted the instant proceed- 
ing for the purpose of obtaining an interpre- 
tation or construction of the provision as 
approved. The complaint discloses that 
there are seven first-run theatres in the cen- 
tral business district of Milwaukee, namely, 
the Towne, operated by the plaintiff; the 
Riverside, operated by Standard Riverside 
Company (not a defendant in the original 
suit); the Wisconsin, Palace and Strand, 
operated by Fox-Wisconsin Corporation, affil- 
iated with defendant Twentieth Century- 
Fox Film Corporation; and the Warner and 
Alhambra, operated by defendant Warner 
Bros. Circuit Management Corporation. It 
is also alleged that there are other theatres 
in downtown Milwaukee which on occasion 
exhibit pictures on exclusive first run. 


> The complaint alleged: 


“12. Cross-plaintiffs have been put upon 
notice by Towne that it takes the position 
that under the decree obtained by it, as 
modified, each cross-plaintiff distributor 
is required to offer each of its pictures to 
Towne for exclusive first run exhibition 
in Milwaukee at ‘fair and reasonable film 
rentals,’ without requiring Towne to make 
any offer for such license and without re- 
gard to the terms which the operator of 

any other theatre, seeking to compete 
against Towne for such a license, might 
- offer such distributor. 
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“13. Standard Riverside Company has 
put cross-plaintiff distributors upon notice 
that it demands and will expect to be 
offered by each of them an opportunity 
to obtain first run licenses equal in every 
respect to that offered to Towne. 


“14. Cross-plaintiffs take the position 
that under said decree, as modified by the 
Court of Appeals, they are not enjoined 
from entertaining offers from other ex- 
hibitors in Milwaukee who desire to com- 
pete against Towne for first run licenses 
or from granting any such license to an 
exhibitor other than Towne from which 
it receives a higher acceptable offer.” 


The complaint further alleged: 


“20. Because of the difference of opin- 
ion between cross-plaintiffs and Towne as 
to the proper construction of paragraph 
V (b) of the decree, as described above, 
Towne has threatened that it will in- 
stigate contempt proceedings against cross- 
plaintiffs, charging that by conducting 
their business in accordance with what 
they believe to be the correct interpreta- 
tion of the decree they have violated the 
decree, ~ ** 


“21. Cross-plaintiffs also are fearful that 
Towne, by delaying the initiation of con- 
tempt proceedings, might seek to build 
up a large claim for damages against 
them, based upon alleged violations of 
the decree.” 


The prayer for relief was: 


‘Se * * that upon a full hearing of this 
cause the Court order adjudge and decree 
that Towne is not entitled under para- 
graph V (b) of the decree, to a competi- 
tive position superior to that of any other 
exhibitor, with respect to its right to 
obtain from cross-plaintiff distributors li- 
censes to exhibit pictures on first run in 
Milwaukee, and that, if any such other 
exhibitor shall desire to compete against 
Towne for any such license, the rights 
of Towne under paragraph V (b) of the 
decree will be satisfied if Towne shall 
be afforded an opportunity to compete for 
and obtain such license at least equal, in 
all substantial respects, to the opportunity 
afforded such other exhibitor, such oppor- 
tunity to include, as a minimum, a reason- 
able opportunity for Towne to offer to 
the distributor the film rental and other 
terms and conditions of license to which 
Towne shall be ready, able and willing to 
agree.” 


To this complaint plaintiff interposed a 


motion to strike for a number of reasons, 
(1) that the matters set forth were supple- 
mental and that such a proceeding could 
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not be filed without leave of court, which 
had not been obtained, (2) that the prayer 
of the cross-complaint disclosed that there 
was involved nothing more than a rehearing 
on matters and things ruled upon both by 
the District Court and this court, and (3) 
that allowance of the relief sought would 
constitute nothing more than a reversal of 
the District Court’s previous action as well 
as the decision of this court. 


[Order of District Court] 


The District Court made no ruling upon 
plaintiff's motion to dismiss but instead, 
and apparently with the approval of all 
parties, entered the order from which the 
instant appeal comes. The order recites, 
among other things, that the matter came 
on for hearing upon the defendants’ com- 
plaint and plaintiff's motion to strike and 
“upon the issue raised as to the proper con- 
struction of Section V (b) of the injunction 
decree, which said issue is raised by the 
prayer of the cross-complaint and has been 
submitted by all parties for the determina- 
tion of the Court on the record in this case 
* * *”’ The order states: “That the mean- 
ing of the words contained in Section V (b) 
of the decree entered herein [setting forth 
the section] is just what the words say, and 
that said decretal provision does not contem- 
plate nor does it mean that plaintiff-cross- 
defendant’s Towne Theatre must outbid any 
other theatre or theatres in order to obtain 
such film or films for such first-run ex- 
hibition from said defendant distributors.” 
The order further recites that the issues 
had previously been adjudicated against the 
contention of the defendants, that said ad- 
judication constitutes the law of the case 
and that “the prayer of the cross-complaint, 
seeking a statement or decretal order from 
this Court to the effect that the provisions 
of the decree entered herein may be satisfied 
if the Towne Theatre shall be atforded an 
opportunity to compete for pictures first-run 
in Milwaukee by competitive bidding against 
all other exhibitors, including exhibitors aff- 
liated with defendants in this case, be and 
the same is hereby denied.” 

It is thus evident that the District Court 
has construed the provision in question as 
meaning that defendants are enjoined from 
resorting to competitive bidding in order to 
determine what is a “fair and reasonable 
film rental,” at which rental plaintiff is en- 
titled to obtain from defendants motion pic- 
{ure film suitable for first-run exhibition. 
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The contested issue as stated by the de- 
fendant is: 


“Whether the District Court erred in 
construing paragraph V (b) of the decree 
in this case to mean that the plaintiff need 
not compete with any other exhibitor in 
order to obtain from a defendant distribu- 
tor an exclusive license to exhibit any of 
its pictures on first run in Milwaukee * * *.” 


[Order Is Appealable] 


Plaintiff asserts that the contested issue 
as stated by the defendants is neither a final 
nor an interlocutory order and, therefore, 
is not appealable, and that the only issue 
presented here is whether defendants can 
appeal from an order of a District Court 
which says ‘(1) that a decree means just 
what it says and (2) refuses to readjudicate 
the issue of competitive bidding which had 
already been decided by the District Court 
and by this Court against the contentions 
of defendants.” 

The premise upon which plaintiff predi- 
cates its contention relative to jurisdiction 
is, in our judgment, untenable. True, the 
District Court stated that the provision in 
controversy means “just what the words 
say.” We need not be concerned whether 
such a meaningless order would have been 
appealable because, as shown, the court pro- 
ceeded to place a construction upon the 
disputed provision which was decisive of 
the issue presented. Furthermore, we are 
doubtful that the issue of competitive bidding 
had theretofore been adjudicated by the 
District Court and we are certain, for rea- 
sons subsequently shown, that it was nat 
adjudicated by this court. Moreover, the 
same reasons as previously shown were as- 
signed in plaintiff’s motion to dismiss the 
complaint. Notwithstanding, plaintiff’s coun- 
sel stated in the argument before the District 
Court, “We think the court has jurisdiction 
to construe this decree any time it wants 
to. There is no question about the court’s 
jurisdiction.” e 

Furthermore, the court construed the pro- 
vision in dispute in a manner which vitally 
affects the rights of both the defendants and 
the plaintiff. No case is cited by plaintiff 
which sustains its contention that such an 
order is not final, and we find none. We 
hold that the order is appealable. 


[Plaintiff's Position] 


Plaintiff's contention, as we understand, 
is that it is entitled under Section V (b) to 
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a fixed and protected playing position superior 
to that of every other exhibitor in Mil- 
waukee. In other words, it is entitled to 
license from defendant distributors any mo- 
tion picture for an exclusive first-run ex- 
hibition without giving any other exhibitor, 
whether a party. to this case or not, an 
Opportunity to compete for such a license. 
Of course, it cannot be questioned but that 
defendants are entitled to receive from the 
plaintiff a ‘fair and reasonable film rental.” 
When interrogated as to the method to be 
employed in determining such rental, the 
answer invariably is that the “decree means 
what it says.” Plaintiffs counsel in his argu- 
ment before the District Court stated, “Now, 
all that we have asked, all that we want, 
is reasonable film rental. If it is not fair and 
reasonable film rental, they have a right to 
refuse. There is no question about that.” 
The effect of plaintiff's contention appears 
to be that it has the right to determine the 
fair and reasonable rental and that defend- 
ants must provide pictures based on such 
determination. In any event, it is certain 
that if a defendant refuses to supply pictures 
on the rental basis determined by the plain- 
tiff, such defendant assumes the risk of 
being charged with contempt. 


[Js Plaintiff Entitled to a Preferred Status ?] 


The instant controversy involves a basic 
issue, that is, whether a plaintiff in a civil 
action predicated upon the antitrust laws 
is entitled to injunctive relief which will 
accord him a preferred status over his com- 
petitors. More specifically, the issue is whether 
such a plaintiff, after recovery of damages 
sustained as the victim of a conspiracy, 1s 
entitled to become the beneficiary and there- 
by relegate his competitors to an inferior 
position. We thought and still think that 
we decided this issue in our previous opinion. 
We stated (page 571): 


“At the same time we think that plain- 
tiff is entitled to a decree which will place 
it only in the same competitive position 
which it would have occupied absent a 
conspiracy. The plaintiff has no right to 
the award of a position superior to that 
of other competitors.” 


In support of that statement we cited Bigelow 
et al. v. RKO Radio Pictures, Inc. et al. [1946- 
1947 Trave Cases { 57,577], 162 F. 2d 520, 
524, wherein this court stated: 


“The plaintiffs have a right to compete 
for any playing position, but they have 
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no right to be awarded and protected by 
decree in any certain position.” 


Applying that principle, we eliminated from 
Section V (b) the language heretofore shown 
in italics because we thought it awarded 
plaintiff a preferred status inasmuch as de- 
fendants would not have been permitted to 
offer their first-run pictures to other ex- 
hibitors until they had been refused by the 
plaintiff. 


Notwithstanding our express purpose in 
such elimination, it is now urged upon us 
that the portion of Section V (b) which 
we approved awarded plaintiff a preferred 
Status in that it is not required to compete 
for first-run films. The District Court, as 
shown in the order under attack, appears 
to have embraced that theory. In our view, 
the provision is not reasonably susceptible 
of such a construction and it is certain that 
it was not so construed by this court. The 
provision, stripped of its legalistic verbiage, 
does nothing more than enjoin defendants 
from refusing to offer picture films to plain- 
tiff at a fair and reasonable rental. Plaintiff 
is not entitled to films for less and defend- 
ants are enjoined from charging more. Neither 
in the provision under attack nor elsewhere 
in the decree is any formula or yardstick 
provided for the ascertainment of what would 
constitute a fair and reasonable rental. We 
thought the decree was purposely drawn 
in general terms so as to meet the variable 
circumstances which the future might develop. 
That which we call common sense led us 
to the belief that competition would be the 
yardstick for determining a fair and reason- 
able rental. There may be other means of 
making such a determination but, if so, they 
are not known to us and it is significant 
that none have been suggested. 


Paragraph V (e) enjoins defendants from 
“preventing plaintiff from negotiating for a 
first run of motion pictures at the same time 
as defendant exhibiting companies * * *.” 
This provision, which places plaintiff and 
defendant exhibitors upon a par in nego- 
tiating for first-run pictures, certainly is not 
consistent with plaintiff’s theory that it is 
entitled to a preferred position. It is more 
consistent with our theory that the objective 
was to preserve rather than destroy compe- 
titive factors. 

It is true, of course, as pointed out by 
the plaintiff, that defendants proposed to 
the District Court originally a provision in 
lieu of Section V (b) and that the same 
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or a similar proposal was urged upon this 
court. Without going into detail, the sub- 
stance of the proposal if adopted would have 
expressly given the plaintiff a fair competi- 
tive opportunity to obtain licenses from the 
defendant distributors for first-run exhibi- 
tion. We thought, by the provision which 
we approved in connection with that which 
we eliminated, the same purpose was served. 
Particularly is this so in view of our holding 
that plaintiff was not entitled to the award 
of a position superior to that of its com- 
petitors. Under such circumstances, there 
is no merit in the contention that the issue 
now in question has been adjudicated ad- 
versely to the defendants or that the con- 
troversy is merely a rehearing of a matter 
previously decided. 


[Paramount Decree and Competitive Bidding] 


This appears an appropriate point to take 
note of the litigation which culminated in 
United States v. Paramount Pictures, Inc. et al. 
[1948-1949 TRapE Cases § 62,244], 334 U. S. 
131, which plaintiff's counsel stressed in his 
argument to the District Court. In this 
court, however, plaintiff asserts that it has 
never contended that the decision in the 
Paramount case precludes a court in private 
litigation from inserting a provision for 
competitive bidding in an injunction decree. 
This concession obviates the occasion for 
any detailed discussion of that case. Cer- 
tainly the reasons assigned by the Supreme 
Court for rejecting the elaborate system of 
competitive bidding, applicable to a nation- 
wide industry, set up by the Statutory Court 
from which the appeal came, bears little rela- 
tion to a situation where all competing 
exhibitors are in the same restricted locality. 
A highly significant factor, however, is that 
both the Statutory and the Supreme Court 
were concerned in devising a system by which 
exhibitors might be afforded an opportunity 
to compete for pictures. To accomplish 
such purpose, the Statutory Court devised 
the system of competitive bidding. The Su- 
preme Court rejected this system and sug- 
gested another in its stead, that is, that the 
producing and distributing interests be divorced 
and divested from that of exhibition. There 
is not a word in the original opinion of the 
Statutory Court ([1946-1947 Trapr CAaAsEs 
J 57,470] 66 F. Supp. 323), in the opinion of 
the Supreme Court or in the later opinion 
of the Statutory Court ([1948-1949 Trapr 
Cases § 62,473] 85 F. Supp. 881) which 
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affords the slightest support for the theory 
advanced in this case, that plaintiff is en- 
titled to a position superior to that of its 
competitors. The basic reasoning of Para- 
mount is that theatres, particularly small 
independent theatres, are entitled to an equality 
of opportunity in the procurement of pic- 
tures, and not that they are entitled to 
preferred consideration. That this was the 
result achieved is forcibly shown by the 
decretal provision entered by the Statutory 
Court following the decision of the Supreme 
Court. That decree enjoined defendant dis- 
tributors “from licensing any feature for ex- 
hibition upon any run in any theatre in any 
other manner than that each license shall 
be offered and taken theatre by theatre, 
solely upon the merits and without dis- 
crimination in favor of affiliated theatres, 
circuit theatres or others.” 


Of course, we must keep in mind that 
the question before us relates only to con- 
struction and not to modification of the 
decree. Even so, we think it pertinent to 
observe that the construction which plaintiff 
would have us place upon the provision in 
controversy would produce a conflict with 
the provision in the Paramount decree, which 
should be avoided if possible. The defend- 
ants here were defendants in the Paramount 
case and, if the decree before us were con- 
strued as plaintiff would have us do, defendants 
would in all probability find themselves in 
contempt of one court or the other. On the 
other hand, our construction eliminates the 
conflict, certainly in part and perhaps 7m toto. 


It is also suggested that a competitive 
bidding system would require too much 
supervision on the part of the court. True, 
this suggestion was made by the Supreme 
Court in the Paramount case. The marked 
difference, however, in the situation there 
before the court and that here makes the 
suggestion of little consequence. However, 
the extent of controversies arising between 
the parties will determine the amount of 
court supervision required, and we can visu- 
alize no system calculated to be productive 
of more controversies than that which plain- 
tiff espouses in the instant matter. 


There may be merit to plaintiffs argu- 
ment that to engage in competition will 
place it at a financial disadvantage. ‘The 
District Court appears to have been much 
impressed with this argument. It stated 
that a requirement of competitive bidding 
“would be suicidal for the Milwaukee Towne 
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Corporation.” The argument is speculative; 
there are no facts upon which it is predi- 
cated. Further, it is in marked contrast to 
plaintiff's argument in the original case that 
its theatre was equal to or better than those 
which had been licensed with priority of 
run and that if plaintiff were permitted to 
compete on equal terms it could earn and 
pay license fees at least as great as those 
which the defendant distributors had been 
receiving from their allegedly favored custo- 
mers. In any event, the argument does not 
alter what we think is a fundamental principle 
of law, «.e., that plaintiff is entitled only to 
an equality of opportunity and not a favored 
position which would be discriminatory as 
to its competitors. 


It also should be kept in mind that the 
Riverside Theatre, one of plaintiff's compe- 
titors, is not owned by any defendant in this 
suit and that it has made a demand upon 
the defendants for an opportunity to obtain 
first-run licenses upon terms equal to those 
offered the plaintiff. Moreover, neither Loew’s 
nor Paramount owns any theatres in Mil- 
waukee with which plaintiff is in competi- 
tion. And as to the competing theatres 
owned by some of the defendant distribu- 
tors, we think it not improper to anticipate 
that such ownership either has been or 
shortly will be terminated by reason of the 
decree in the Paramount case. As was stated 
recently by this court in Bigelow et al. v. 
Balaban & Katz Corporation [1952 TRavbrE 
CASES § 67,363], No. 10406, decided Novem- 
ber 24, 1952: 


“No doubt the separation of interests 
required by the Paramount decree, together 
with the divestiture required by a similar 
consent decree against RKO, and by the 
final decree of the Expediting Court en- 
tered against all other defendants Febru- 
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ary 8, 1950, to be completed within three 
years thereafter, will eventually be effec- 
tive to eradicate all illegal concert of 
action between the production-distribution 
and the exhibition branches of the in- 
dustry.” 


Thus it would seem that the handicap which 
plaintiff foresees if required to compete with 
theatres owned by defendant distributors 
will be eliminated upon their compliance 
with the decree in the Paramount case. 


[Plaintiff Not Entitled to Superior 
Competitive Position] 


In summary, we reiterate our previous 
holding that plaintiff is entitled to the same 
competitive position which it would have 
occupied absent a conspiracy and that it 
has no right to the award of a position 
superior to that of its competitors. Thus, 
we interpret a “fair and reasonable film 
rental’ as provided for in Section V (b) of 
the decree to mean a rental determinable 
by competition. The decree is silent as to 
the system or method to be employed in 
making such determination. To now specify 
a system or method would require a modifi- 
cation of the decree, which neither the Dis- 
trict Court nor this court is called upon 
to make. It devolves upon the defendants, 
whatever system or method is utilized, to 
make certain that plaintiff in the procurement 
of pictures is afforded every opportunity, 
right and privilege accorded a competitor, 
that and no more. 


[Order Reversed] 


The order appealed from is reversed and 
the cause remanded, with directions fur the 
entry of an order not inconsistent with this 
opinion.* 


[ 67,393] Florence B. Bigelow, et al. v. Loew’s Incorporated. 


In the United States Court of Appeals for the Seventh Circuit. 


October Term and 


Session, 1952. No. 10646. Dated December 23, 1952. 
Appeal from the United States District Court for the Northern District of Illinois, 


Eastern Division. 


Sherman Antitrust Act 


Practice and Procedure—Scope of Injunctive Relief—Interpretation of Decree—Pre- 
ferred Status of Plaintiff—An injunctive provision, contained in a decree entered in 2) 
motion picture exhibitor’s antitrust suit against motion picture distributors and exhibitors, 


which should be reached, but died without 


* Judge Kerner heard the oral argument in 
approving the opinion. 


this case, participated in conferences which 
followed, agreed generally as to the result 
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enjoining such distributors and exhibitors from preventing the exhibitor “from contracting 
for or from securing * * * at fair and reasonable film rental any motion picture film * * es 

should be interpreted to mean a rental determinable by competition. An order ofa district 
court based on the conclusion that the exhibitor is not required to engage in competition 
in the procurement of films is reversed. The exhibitor is entitled to a decree which will 
place it only in the same competitive position which she would have occupied absent the 
conspiracy found to exist. The exhibitor is not entitled to a preferred competitive status. 
The dismissal of an answer of an intervening competitor of the exhibitor on the ground 
that the theatres of the competitor and the exhibitor were not in substantial competition 
is not supported by the evidence. Although there is some difference in the procedure followed 
in the present case and in Loew's Inc., et al. v. Milwaukee Towne Corp. case, 1952 TRADE 
Cases { 67,392, the principles in the Milwaukee Towne case are applicable in the present 
case, 


See the Sherman Act annotations, Vol. 1, § 1650.295; Clayton Act annotations, Vol. 
1, § 2036.15. 


For the plaintiffs-appellees: Thomas C. McConnell, Chicago, Ill. 
For the defendant-appellant: Miles G. Seeley and Bryson P. Burnham, Chicago, Ill. 
Before Major, Chief Judge, KerNer and FINNEGAN, Circuit Judges. 


[Appeal from Order Consiruing Injunctive 
Provision | 


Major, Chief Judge [Jn full text]: This 
is an appeal from an order construing an in- 
junctive decree entered in the much litigated 
case of Bigelow v. RKO Radio Pictures. 
The suit was instituted by plaintiff as the 
owner and operater of the Jackson Park 
motion picture theatre under the antitrust 
lawisu Clie gl SeWseSo5 GaeAn Seow lec. escd.) 
against certain defendant distributors and 
exhibitors, including Loew’s Inc., for the 
recovery of damages. This phase of the 
litigation has heretofore been before this 
and the Supreme Court. [1944-1945 TrapE 
Cases 57,402] 150 F. 2d 877; [1946- 
1947 Trane Cases { 57,445] 327 U. S. 251. 
Subsequent to an affirmance by the Supreme 
Court of an award of damages to the plain- 


“VW. That the defendants * * * be and 
they hereby are enjoined from: 

Hook ok 

“(b) preventing the plaintiffs or any 
of them in the operation of the Jackson 
Park Theatre from contracting for or 
from securing in the course of interstate 
trade and commerce at fair and reason- 
able film rental any motion picture film 
or films suitable for first run exhibition 
on the south side of Chicago * * *.” 


[Rulings in Towne Case Applicable] 


This court has under consideration an 
appeal from an order in Loew’s Inc., et al. 
v. Milwaukee Towne Corporation (hereinafter 
referred to as Towne), which involves the 
interpretation or construction of a similar 
decretal provision. In fact, the provision 
in the two cases is the same in that in each 


tiff, an injunctive decree was, on October 
16, 1946, on application of the plaintiff, 
entered against the defendants. This de- 
cree, on appeal by the defendants, was 
considered by this court and in the main 
approved. [1946-1947 Trapr Cases § 57,577] 
162 F. 2d 520. 


[Injunctive Provision in Issue] 


The instant proceeding was initiated on 
petition by Loew’s Inc. (a defendant in 
previous proceedings but now referred to as 
petitioner) against Bigelow (plaintiff in 
previous proceedings but now referred to 
as respondent), for a construction or inter- 
pretation of Section V (b) of the injunctive 
decree entered October 16, 1946, which 
provides: 
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case the defendant distributors are enjoined 
from preventing the plaintiff exhibitor from 
securing motion picture film or films at 
“fair and reasonable film rental,” and each 
case presents for decision the method or 
system to be employed in the determination 
of a “fair and reasonable film rental.” The 
two appeals were heard in this court on the 
same day and may be properly characterized 
as companion cases. Opinions in the two 
cases are being announced simultaneously, 
and what we have said and held in the 
Towne case is applicable in the instant case 
and need not be repeated in detail. 


[Interpretation of Provision Sought] 


It is true there is some variation in the 
procedure followed in the two cases which 
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perhaps should be pointed out even though 
it does not, in our view, alter the result. 
The petition in the instant case alleged in 
effect that respondent’s theatre (Jackson 
Park), the Stony Theatre and the Jeffery 
Theatre were in the same competitive area 
and engaged in substantial competition; that 
James Coston represented to petitioner that 
he had become the owner and operator of 
the Jeffery Theatre and that he desired to 
bid against both the Jackson Park and 
Stony Theatres for first neighborhood runs 
in that area; that petitioner was notified by 
respondent (Bigelow) that it could not be 
required to bid or otherwise compete for 
pictures, and that if petitioner failed to grant 
it pictures at terms desired by it, respond- 
ent would cause petitioner to be cited for 
contempt for claimed violation of Section 
V ‘b) of said decree. Petitioner prayed: 


“That the Court enter an order herein 
interpreting and clarifying Section V (b) 
of the decree herein by declaring that 
Petitioner has the right to receive, from 
Respondents and from any exhibitors 
operating theatres in substantial com- 
petition with the Jackson Park Theatre, 
bids for exclusive licenses to exhibit pic- 
tures on first neighborhood run, or any 
other run, in the competitive area in which 
the Jackson Park Theatre is located, 
and to award such license to the ex- 
hibitor from whom Petitioner receives 
the highest and best bid.” 


[Theatres Not in Competition—Finding] 


To this petition an answer was filed by 
Bigelow which, among other things, denied 
that the Jackson Park and Jeffery Theatres 
were “closely competitive for patronage 
from the same area,” and averred “that the 
Decree in this case does not contemplate 
bidding by respondents for the defendant’s 
[petitioner’s] pictures; that when the mat- 
ter was heard by this Court, defendants pro- 
posed a Decree wherein and whereby they 
sought to eliminate section V (b) of the pres- 
ent Decree substituting therefor the following 
provision entitled IV (a) * * *.” Then 
follows the decree originally proposed by 
the defendants, which in substance required 
defendants to license motion picture films to 
the plaintiffs for the Jackson Park Theatre 
“wpon competitive bidding.” 

James E. Coston, the owner and opera- 
tor of the Jeffery Theatre, was granted 
leave to file what is termed an intervening 
answer. A hearing was had, findings of 
fact were made and the order now under 
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attack was entered. Coston’s intervening 
answer was stricken at the conclusion of 
the hearing, apparently upon the basis of 
two findings, (1) that the Jackson Park 
Theatre and the Jeffery Theatre are not 
closely competitive for patronage from the 
same area and, therefore, are not in sub- 
stantial competition, and (2) that Coston 
had not shown that representation of his 
interest by Loew’s was inadequate and that 
every contention advanced by Coston 
had been adequately presented by Loew’s. 
Coston sought no appeal from the order 
dismissing his intervening answer. 


The court concluded as a matter of law 
that petitioner was attempting to relitigate 
and retry issues previously ruled upon ad- 
versely by the District Court and the United 
States Court of Appeals, and that it is the 
law of the case that Section V (b) of the 
decree does not contemplate competitive 
bidding. 


Notwithstanding that there was some 
difference in the procedure followed in the 
instant case and in the Towne case and also 
some variance in the facts, the ultimate question 
in each case is the same, that is, the interpreta- 
tion or construction of identical language in the 
two decretal provisions. And it is evident 
that the parties in the instant case recog- 
nize the same question for decision as that 
in the Towne case because the contested 
issues as stated are the same and almost 
the identical argument is made by the 
parties in the two cases in support of their 
respective contentions. 


[Not Entitled to Preferred Competitive Status | 


For reasons stated in the Towne case, we 
disagree with respondent’s contention and 
with the conclusion of the District Court 
that it is the law of the case that respondent is 
not required to engage in competition in the 
procurement of films. In approving the 
decree in the instant case, this court held, 
“The plaintiffs [respondent] have a right 
to compete [162 F. 2d 520, 524],” and in the 
Towne case which followed we held that 
“plaintiff is entitled to a decree which will 
place it only in the same competitive posi- 
tion which it would have occupied absent a 
conspiracy [190 F. 2d 561, 571].” When the 
Towne case was before this court we struck 
from the decree a portion which we thought 
would place the plaintiff in a preferred status, 
and when the instant case was before this court 
we likewise eliminated a provision (page 
524) which would have placed respondent in 
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a preferred status over the Maryland Theatre, 
one of its competitors. Respondent’s con- 
tention that a “fair and reasonable film 
rental” is not to be determined by com- 
petition is in striking contrast to that urged 
upon the court in its original action. Typical 
thereof is the following statement: 


“T have a lawsuit here which involves 
the right of these plaintiffs, or any people, 
to try and improve their business position, 
to try and better their condition. I am 
trying to assert their right to bid their 
money against anybody, against any com- 
bination of persons—the right to bid for 
the product upon which their business 
depends; and, as I have listened to these 
arguments, I felt that there was some- 
thing inherently wrong, something basi- 
cally wrong with any system, with any 
philosophy which can assert, here before 
your Honor, that a citizen of this country 
of ours doesn’t have that right.” 


[Competitive Bidding To Determine Film 
Rental] 


We hold as we did in the Towne case that 
a “fair and reasonable film rental’? means 
a rental determinable by competition. Here, 
as in the Towne case, we intentionally re- 
frain from holding that the award of film 
to respondent under any system of bidding 
which petitioner might invoke would be a 
compliance with the decree. Undoubtedly 
bidding is the conventional means of as- 
certaining the fair and reasonable price of 
a product but, as pointed out by the Su- 
preme Court in United States v. Paramount 
Pictures [1948-1949 Trane Cases J 62,244], 334 
U.S. 131, 163, the determination of a fair and 
reasonable film rental involves numerous 
intricate factors and is more complicated 
than the determination of a fair price for 
ordinary products. It is readily foreseeable 
that bidding under one set of circumstances 
would enable an exhibitor to obtain his film 
at a fair and reasonable rental while such 
would not be the case under a different set 
of circumstances. It can be said, however, 
that there is nothing in the decree, either 
in the Towne or the instant case, which 
either requires or prohibits the distributors 
from utilizing a system of bidding as a 
means of determining a “fair and reason- 
able film rental.” In any event, it is the 
end result and not the system employed 
which is important. 


[Theatres Are in Competition] 


We think we should not conclude without 
mention of the dismissal of the intervening 
answer filed by Coston as owner of the 
Jeffery Theatre, although it is not discernible 
how that action affects petitioner’s right to 
an interpretation or construction of the de- 
cretal provision in controversy. It appears 
to be respondent’s contention that such 
issue became moot upon the court’s finding 
that the Jackson Park Theatre and Jeffery 
Theatre are not in substantial competition. If 
such be the point, we think it is without merit 
for a number of reasons, one of which is 
that there is no basis in the record for such 
a finding. Without going into too much 
detail, it can be fairly stated that Jeffery and 
Jackson Park, from the commencement ot 
this litigation, have been treated by respondent 
as neighborhood competing theatres. In 
respondent’s original complaint, seven theatres, 
including the Jeffery, were alleged to be 
the immediate competitors of the Jackson Park 
Theatre. At the original trial, respondent 
introduced evidence in support of that alle- 
gation. The Jeffery Theatre, formerly owned 
by Warner Brothers, is one of the theatres 
referred to by the Supreme Court as a com- 
petitor of Jackson Park (Bigelow v. RKO 
Radio Pictures [1946-1947 TrapE Cases 
957,445] ,0327- U2 S9251,5255).) | Omeshe 
hearing in the instant matter the testimony 
of the witness Banford offered by petitioner 
and that of the intervenor Coston shows 
unmistakably that the two theatres were 
in competition. It is significant that re- 
spondent offered no testimony in support 
of its contrary contention and no proof that 
the relative position of the two theatres had 
changed since the commencement of the 
suit. Respondent now relies upon a state- 
ment by Banford-on cross-examination that 
he could not determine the degree of com- 
petition without making an analysis of the 
people who attended. We think this affords 
little, if any, support to a finding of no sub- 
stantial competition, particularly in view of 
the overwhelming showing to the contrary. 


[Order Reversed] 


It follows from what we have said in the 
instant case as well as what we have held 
in the Towne case that the order appealed 
from must be reversed. It is so ordered, 
with directions that a decreé be entered in 
conformity therewith.* 


* Judge Kerner heard the oral argument in 
this case, participated in conferences which fol- 
lowed, agreed generally as to the result which 
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should be reached, but died without approving 
the opinion. 
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[67,394] United States v. Central Coat, Apron & Linen Service, Inc., et al. 


In the United States District Court for the District of Connecticut. Civil No. 3005. 
Dated December 16, 1952. 


Case No. 1052 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


; Consent Decrees—Practices Enjoined—Contracts to Fix Prices or Allocate Markets— 
Linen Suppliers—Linen suppliers, defendants in a civil antitrust action instituted by 
the United States, are enjoined by a consent decree from entering into any understanding 
with any other linen supplier to (1) fix prices or discounts at which linen supplies will 
be furnished to customers, or (2) allocate markets or customers for the furnishing of 
linen supplies. 


See the Sherman Act annotations, Vol. 1, § 1220.204, 1240.141, 1530.10, 1530.90, 1590. 


Consent Decrees—Practices Enjoined—False Reports, Trailing Trucks, Inducing 
Customers To Transfer Their Patronage.—Linen suppliers are enjoined by a consent 
decree from making a false report to any customer (1) that any linen supplier is extending 
gifts or preferential prices to its customers, (2) that any linen supplier is about to cease 
business operations, or (3) concerning the financial standing of any linen supplier; from 
instituting baseless or unnecessarily expensive litigation against any linen supplier; from 
enticing any employee of any linen supplier to leave his employer and take employment 
with a defendant linen supplier; from coercing or inducing any laundry to refrain from 
laundering the linen supplies of any linen supplier; from trailing the trucks of any linen 
supplier to identify the customers of such linen supplier; from enforcing any existing 
agreement which limits or prevents any other person from engaging in business as a 
linen supplier, or from laundering the linen supplies of any linen supplier ; and from inducing any 
customer of any linen supplier to transfer its patronage to a defendant linen supplier by 
(1) offering to furnish linen supplies without charge to said customer, or (2) offering to 
give to said customer bonuses, rebates or gifts. 

See the Sherman Act annotations, Vol. 1, § 1220, 1530.90. 

Consent Decrees—Practices Enjoined—Acquisitions of Stock or Assets——Linen sup- 
pliers are enjoined, for a period of one year, by a consent decree from acquiring any of 
the capital stock, physical assets, business (including customers accounts), or good will 
of, or any financial interest in, any linen supplier. 


See the Sherman Act annotations, Vol. 1, § 1210.501, 1530.80. 


For the plaintiff: Newell A. Clapp, Acting Assistant Attorney General; Gerald J. 
McCarthy, Chief, Boston Office, Antitrust Division; W. J. Elkins, J. J. Galgay, and 
Harry N. Burgess, Attorneys; Edwin H. Pewett, Acting Chief, Judgments and Judg- 
ment Enforcement Section; and Adrian W. Maher, United States Attorney. 


For the defendants: Thomas F. Moriarity, Springfield, Mass.; Arthur Klein, New 
Haven, Conn.; David S. Day by A. K., Bridgeport, Conn.; Edward J. Hayes; and La- 
porte and Meyers by Ernest S. Meyers, New York, N. Y. 


try of this judgment herein without trial or 


Final Judgment 
adjudication of any issue of fact or law 


[Consent to Entry of Judgment] 


Hincxs, District Judge [In full text]: 
The Plaintiff, United States of America, 
having filed its complaint herein on June 
28, 1950; defendants having appeared and 
filed their answer to said complaint denying 
the substantive allegations thereof and as- 
serting their innocence of any violation of 
law; and the parties hereto, by their respec- 
tive attorneys, having consented to the en- 
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herein; 

Now, therefore, before the taking of any 
testimony, and without trial or adjudication 
of any issue of fact or law, and without 
any admission by any party in respect of 
any such issue, and upon the consent of 
the parties hereto, and the Court being ad- 
vised and having considered the matter, it 
is hereby 
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Ordered, adjudged and decreed as fol- 
lows: 


I 
[Sherman Act Cause of Action] 


This Court has jurisdiction of the subject 
matter of this action and of the parties 
hereto, and the complaint states a cause 
of action against the defendants under Sec- 
tions 1 and 2 of the Act of Congress of 
July 2, 1890, c. 647, 26 Stat. 209, as amended, 
entitled “An Act to Protect Trade and 
Commerce Against Unlawful Restraints and 
Monopolies”, commonly known as the Sher- 
man Act. 


it 
[ Definitions] 
As used in this Final Judgment: 


(A) “Linen Supply” or “Linen Supplies” 
means such items as, coats, aprons, hand 
towels, dish towels, sheets, tablecloths, nap- 
kins, uniforms, customarily furnished under 
lease by a linen supplier to customers such 
as, hotels, restaurants, barber shops, and 
beauty parlors. 


(B) “Linen Supplier” means a person as 
hereinafter defined engaged in the business 
of furnishing linen supplies in the South- 
western New England area, but shall not 
be deemed to include any defendant. 


(C) “Customer” means a person as here- 
inafter defined in the Southwestern New 
England area, to which a linen supplier or 
one or more of the defendants is rendering 
linen supply. 


(D) “Southwestern New England area” 
means the States of Connecticut and Rhode 
Island, and the counties of Hampden, Hamp- 
shire, Franklin and Berkshire in the State 
of Massachusetts. 


(E) “Person” means an individual, cor- 
poration, partnership, association, firm or 
other legal entity. 


III 
[Applicability of Judgment] 


The provisions of this Final Judgment 
applicable to any defendant shall apply to 
each such defendant, its officers, directors, 
agents, employees, successors or assigns, 
and to all other persons acting under, 
through or for such defendant. 
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IV 
[Understanding Prohibited] 


The defendants are hereby jointly and 
severally enjoined and restrained from en- 
tering into, enforcing, adhering to or claim- 
ing any rights under any contract, agree- 
ment or understanding with any other linen 
supplier, to: 

(a) fix, determine, maintain or adhere to 
prices or discounts at which linen supplies 
will be furnished to customers; or 

(b) divide, allocate or apportion markets, 
territories or customers for the furnishing 
of linen supplies. 


V 
[Practices Prohibited] 


The defendants are jointly and severally 
enjoined and restrained from: 


(a) making a false report to any customer 
that any linen supplier is extending gifts 
or preferential prices to its customers; , 

(b) making a false report to any customer 
that any linen supplier is about to cease 
business operations; 

(c) making a false report to any customer 
concerning the financial standing or re- 
sponsibility of any linen supplier; 

(d) instituting baseless, vexatious, or un- 
necessarily expensive litigation against any 
linen supplier; 

(e) enticing any employee of any linen 
supplier to leave his employer and take em- 
ployment with a defendant; 


(f{) coercing or inducing any laundry to 
refrain from laundering the linen supplies 
of any linen supplier; 


4 (g) trailing the truck or trucks of any 
linen supplier to identify the customers of 
such linen supplier; 


(h) enforcing, after the date of the entry 
of this Final Judgment, any provision of 
any agreement existing on the date of the 
entry of this Final Judgment between any 
defendant and any other person which 
limits, restricts or prevents such other per- 
son from engaging in business as a linen 
supplier, or from laundering the linen sup- 
plies of any linen supplier; 


(1) inducing or attempting to induce any 
customer of any linen supplier to transfer 
its patronage to a defendant (i) by offering 
to furnish or furnishing linen supplies with- 
out charge to said customer or (ii) by of- 
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fering to give or giving to said customer 
bonuses, rebates or gifts. For the purposes 
of this subsection (i), the term “customer” 
shall not include any person to whom any 
defendant has furnished linen supplies with- 
in twelve (12) months prior thereto. 


VI 
[Acquisition of Competitors Prohibited] 


The defendants are jointly and severally 
enjoined and restrained, for a period of one 
year from the date of the entry of this Final 
Judgment, from acquiring, directly or in- 
directly, any of the capital stock, physical 
assets, business (including customer ac- 
counts) or good will of, or any financial 
interest in, any linen supplier. 


VII 
[Compliance with Judgment] 


For the purpose of securing compliance 
with this judgment, duly authorized repre- 
sentatives of the Department of Justice 
shall, upon written request of the Attorney 
General or an Assistant Attorney General, 
and on reasonable notice to any defendant, 
made to its principal office, be permitted, 
subject to any legally recognized privilege, 
(a) access during the office hours of said 

‘defendant, to all books, ledgers, accounts, 
correspondence, memoranda, and other rec- 
ords and documents in the possession or 
under the control of said defendant relating 
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to any matters contained in this judgment; 
and (b) subject to the reasonable conven- 
ience of said defendant and without restraint 
or interference from it, to interview officers 
or employees of such defendant, who may 
have counsel present, regarding any such 
matters; and (c) upon such request, any de- 
fendant shall submit reports in writing in 
respect of any such matters as may from 
time to time be reasonably necessary to the 
enforcement of this judgment, No infor- 
mation obtained by the means provided in 
this Section shall be divulged by any repre- 
sentative of the Department of Justice to 
any person other than a duly authorized 
representative of such Department, except 
in the course of legal proceedings to which 
the United States is a party for the purpose 
of securing compliance with this judgment, 
or as otherwise required by law. 


AVALON 
[Jurisdiction Retained] 


Jurisdiction of this cause is retained for 
the purpose of enabling any of the parties 
to this judgment to apply to the Court at 
any time for such further orders or direc- 
tions as may be necessary or appropriate for 
the construction or carrying out of this judg- 
ment, for the modification or termination 
thereof, for the enforcement of compliance 
therewith, and for punishment of violations 
thereof. 


[7 67,395] United States v. Joseph A. Krasnov, Samuel Krasnov, Seymour Krasnov, 
The Comfy Manufacturing Company, Fred E. Katzner, and Arthur Oppenheimer, Jr. 


Joseph A. Krasnov, Samuel Krasnov, and Seymour Krasnov v. The Comiy Manufac- 
turing Company, Fred E. Katzner, and Arthur Oppenheimer, Jr. 


In the United States District Court for the Eastern District of Pennsylvania. Civil 


Action No. 11024. Dated December 22, 1952. 


Case No. 1038 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


United States Equity Suit—Jurisdiction of District Court—Defendants’ Cross-Claim 
Against Other Defendants—Extraterritorial Service by the United States—Application of 
Federal Rules of Civil Procedure—Three defendants in a Government civil antitrust 
action, alleging that all of the defendants combined and conspired to restrain and 
monopolize trade in the manufacture and sale of ready-made furniture slip covers, cannot 
maintain a cross-claim against the remaining defendants (who, being non-residents of the 
district, were summoned in the Government action under Section 5 of the Sherman Anti- 
trust Act) to recover royalties paid to such defendants under an agreement allegedly 
induced by fraudulent misrepresentations. The court did not acquire in personam juris- 
diction over these defendants by their appearance to answer the Government antitrust 


Trade Regulation Reports 7 67,395 


Number 258—118 


rt Decisions 
Court 1-15-53 


U.S. v. Krasnov 


68,034 


action, and a cross-claim between groups of defendants is not permitted in an antitrust 
action instituted by the United States involving a conspiracy in restraint of trade. Rules 
4,5, and 13 (g) of the Federal Rules of Civil Procedure have not extended Section 5 of 
the Sherman Antitrust Act to permit acquisition of jurisdiction by a district court over 
purely private claims between the parties. Section 5, under which the non-resident 
defendants were summoned, confers jurisdiction on the district court only for the purpose 
of preventing and restraining violations of the Sherman Antitrust Act. Furthermore, 
the cross-claim does not arise out of the transaction or occurrence that is the subject 
matter of the Government complaint to comply with Rule 13 (g). The effect of permitting 
cross-claims between groups of defendants in antitrust actions would of necessity protract 
and delay litigation in violation of the express intent of the Congress of the United States. 


See the Sherman Act annotations, Vol. 1, § 1025, 1610.125, 1610.385. 
For the plaintiff: William L. Maher, George W. Jansen, and Joseph F. Tubridy, 
Special Assistants to the Attorney General. 


For the defendants: Daniel Lowenthal and Wendell Berge, Philadelphia, Pa., for 
The Comfy Manufacturing Co. and Fred E. Katzner; Fred A. Klein, Philadelphia, Pa., for 
Arthur Oppenheimer, Jr.; and C. Brewster Rhoads (Leonard L. Kalish, and Joseph W. 
Swain, Jr. (Montgomery, McCracken, Walker and Rhoads), Philadelphia, Pa.), Phila- 


delphia, Pa., for Joseph A. Krasnov, Samuel Krasnov, and Seymour Krasnov. 


Opinion 
[Government Civil Action] 


Crary, District Judge [Jn full text]: This 
is an action under the Sherman Antitrust Act, 
15 U. S. C, Section 4, wherein the United 
States seeks an adjudication that the defendants 
have been engaged in monopolistic practices and 
seeks an injunction restraining them from 
a continuance or revival of illegal practices 
and activities in violation of Sections 1 
and 2 of the Sherman Anti-Trust Act, 15 
U.S. C., Sections 1 and 2. The defendants 
have also been indicted in this district under 
Criminal Action No. 15754, returned June 
2, 1950, charging the same violations as 
alleged in the complaint in this action. 


[Fail to Agree Upon a Decree| 


For many months attempts were made 
to reach an agreement between the Gov- 
ernment and all of the defendants whereby 
a consent decree would be entered ter- 
minating the above action. Pending those 
discussions, defendants Krasnovs’ motion 
for a more definite statement filed on De- 
cember 27, 1950 was continued on the 
Argument List from time to time. When 
it appeared that no consent decree could 
be agreed upon, the above motion for a 
more definite statement was withdrawn 
under a distinct agreement that on or be- 
fore June 28, 1952 the defendants Krasnov 
would file an answer to the merits. The 
other three defendants, The Comfy Manu- 
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facturing Company, Fred E. Katzner and 
Arthur Oppenheimer, Jr., nonresidents of 
this district, filed their answers respectively 
on December 28 and 29 of 1950. 


[Move to Strike Defendants’ Cross-Claim 
Against Other Defendants| 


On June 25, 1952, defendants Krasnov | 


moved the Court for an order extending 
the time to serve their answer until July 
21, 1952, which answer, they stated, would 
contain a cross-claim against the defend- 
ants, The Comfy Manufacturing Company, 
Fred E. Katzner and Arthur Oppenheimer, 
Jr. This motion was refused as requested, 
but the time for answering and making a 
cross-claim was extended to July 14, 1952. 
On July 14, 1952, defendants Krasnov 
served their answer and obtained a further 
order of court extending the time to serve 
a cross-claim to August 14, 1952. The order 
entered by the Court on June 25, 1952 
expressly stated that the trial of the Gov- 
ernment’s case was not to be delayed, and 
it was also understood that the United 
States reserved the right to move to strike 
or to object to any cross-claim being inter- 
jected into an antitrust suit. After the de- 
fendants Krasnov filed the cross-claim above 
referred to on August 14, 1952 against the 
Comfy Manufacturing Company, Fred E. 
Katzner and Arthur Oppenheimer, Jr., both 
the United States and defendants Comfy, 
Katzner and Oppenheimer moved to strike 
the cross-claim. 
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[Non-Resident Defendants Served Under 
Section 5, Sherman Act] 


Defendants Krasnov are all three resi- 
dents of the Eastern District of Pennsyl- 
vania. Comfy is a resident of the State of 
Maryland, the Comfy Manufacturing Com- 
pany being located at Baltimore, Maryland. 
Katzner is a resident of New York, and 
Oppenheimer is a resident of Boise, Idaho. 
Jurisdiction over Comfy, Katzner and Op- 
penheimer was obtained by court order of 
June 7, 1950, pursuant to the provisions 
of Section 5 of the Sherman Antitrust Act, 
15 U. S. C., Sec. 5. The motions to strike 
on the part of the Government and on the 
part of defendants Comfy, Katzner and 
Oppenheimer raise questions both as to 
jurisdiction and to venue. 


[Grounds for Motion to Strike] 


Considering first the motion of Comfy, 
Katzner and Oppenheimer, three grounds 
are set forth in their written motion to 
strike which are: (1) that the cross-claim 
is a sham and does not present any genuine 
claim or issue in the case; (2) that the cross- 
claim is barred by the Statute of Limita- 
tions; and (3) that the closs-claim is barred 
by the parol evidence rule and/or the 
Statute of Frauds. If the cross-claim is 
cognizable in this court, these are affirma- 
tive defenses which would have to be 
pleaded and, consequently, would afford no 
reason for the striking of the cross-claim. 
However, at the argument of the present 
motion, counsel for Comfy, Katzner and 
Oppenheimer adopted and asked the Court 
on their behalf to strike the closs-claims 
on two of the grounds advanced by the 
Government, to wit: That actions by the 
United States for the enforcement of the 
Antitrust Statute do not permit the inter- 
position of monetary cross-claims between 
two sets of defendants; additionally, that 
when a defendant under the extraordinary 
jurisdictional features of Section 5 of the 
Sherman Antitrust Act is subjected to the 
jurisdiction of a district other than the one 
in which he resides, such jurisdiction does 
not subject such defendant to an in personam 
action in the nature of a cross action by 
a joint defendant. 


[Additional Ground—Federal Rules] 


The Government’s motion to strike, while 
very shortly stated, raises not only the two 
questions above set forth which defendants 
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Comfy, Katzner and Oppenheimer adopted 
at argument, but also avers that the cross- 
claim is improperly interposed and that it 
does not arise out of the transaction or 
occurrence that is the subject matter of 
the original action, a condition imposed by 
Rule 13 (g) of the Federal Rules of Civil 
Procedure as a prerequisite for asserting a 
cross-claim, 


[Allegations of Government Complaint] 


The complaint avers that since 1937 de- 
fendants Krasnovy and defendant Comfy 
Manufacturing Company, of which defend- 
ant Katzner is President, have been the 
two largest manufacturers of slip covers 
in the United States. In 1949 said defend- 
ants manufactured approximately 62 per 
cent of all slip covers manufactured in the 
United States with thirteen other manufac- 
turers accounting for the remaining 38 per 
cent, of which the defendants’ largest com- 
petitor accounted for only 9 per cent of the 
total slip covers manufactured. During 1949 
more than twenty-three million dollars 
worth of ready-made furniture slip covers 
of all types were produced in the United 
States. Defendants Krasnovy and Comfy 
manufactured slip covers in Baltimore, 
Maryland, and Bethlehem, Pennsylvania, 
which latter City is within the Eastern 
District of Pennsylvania, and both shipped 
and sold the same in interstate commerce 
to the various states in the United States. 

The complaint further charges that in 
violation of Sections 1 and 2 of the Sher- 
man Antitrust Act of July 2, 1890, c. 647, 
26 Stat. 209, as amended, 15 U. S. C., Sec- 
tions 1 and 2, the defendants were engaged 
in a combination and conspiracy in restraint 
of interstate trade and commerce in the 
manufacture and sale of ready-made furni- 
ture slip covers among the several states 
of the United States; that they combined 
and conspired to monopolize the aforesaid 
trade and commerce in ready-made furniture 
slip covers, and they attempted to monop- 
olize the aforesaid trade and commerce in 
ready-made furniture slip covers. The com- 
plaint avers that defendants threatened to 
and will continue such offenses unless the 
relief prayed for in the complaint is granted. 
Defendant Oppenheimer is the patentee of 
U. S. Letters Patent No. 2,100,868, which 
pertains to the manufacture of ready-made 
furniture slip covers from knitted fabrics. 
In 1938 he transferred title of said patent 
to defendant Comfy, retaining a reversionary 
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interest and rights to certain royalties on slip 
covers manufactured thereunder. Defend- 
ants Krasnov owned Patent No. 1,984,973 
embodying certain inventions in the manu- 
facture of slip covers. The complaint avers 
that by certain actions including cross h- 
censing, defendants combined and conspired 
to monopolize the slip cover trade in the 
United States. 


[Allegations of Cross-Claim] 


In their cross-claim interposed in this 
action, Krasnovys aver that any dealings 
had with defendants Comfy, Katzner and 
Oppenheimer were the result of an agree- 
ment entered into in 1938; that such 
agreement was induced by false and fraud- 
ulent misrepresentations; that these false 
and fraudulent misrepresentations were not 
discovered until 1949, when they cancelled 
the contract, and that they have paid to 
Comfy $160,000 in royalties which they seek 
to recover in this cross action. 


[Service on Cross-Defendants | 


As stated above, I am not concerned 
with the written reasons assigned by Comfy, 
Katzner and Oppenheimer in their motions 
to strike. Such defenses would go to the 
merits and would of necessity have to be 
determined at time of trial. The other 
problems raised, however, are more sub- 
stantial. Admittedly any suit on a contract 
for false and fraudulent misrepresentation 
and to recover damages for such false and 
fraudulent misrepresentation could be brought 
by the Krasnovs against the other three 
defendants in this district only under the 
provisions of Section 1391 (A) of Title 28 
U. S. C. A. relating to venue (the three 
Krasnovs being residents of this district). 
The effectiveness of the suit, however, would 
depend upon their ability to get service on 
the said three defendants, Comfy a resident 
of Baltimore, Katzner a resident of New 
York, and Oppenheimer a resident of Idaho. 
It is admitted that all three are not residents 
of or doing business in this district and 
that the Krasnovs could not possibly obtain 
service of process out of this court upon 
any of the three unless the general ap- 
pearance entered by them in the antitrust 
action subjects them to service of an in 
personam claim in this district. Defendants 
Krasnov argue that under the Rules 4 and 
5 and 13 (g) of the Federal Rules of Civil 
Procedure defendants Comfy, Katzner and 
Oppenheimer are amenable to such service. 
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[Federal Rules Did Not Extend Provisions 
of Section 5] 


This contention requires an examination 
of the question as to whether the Congress 
of the United States by conferring juris- 
diction upon the district court where an 
antitrust suit is brought of citizens of other 
states under Section 5 of the Sherman Anti- 
trust Act intended to or did require any 
defendant so summoned to answer in that 
district more than the charges embraced in 
the complaint on which the order to sum- 
mon the out-of-state defendant was issued. 
Non-resident parties litigant are generally 
cloaked with exemption from service of 
process in other cases while in attendance at, 
getting to, or returning from court, 42 
Am. Jur., Section 139, et seg. In some juris- 
dictions where a party plaintiff has volun- 
tarily chosen a foreign forum, a few of the 
states, because of the voluntary choosing 
of the forum, have permitted service of 
process while in attendance at court. But 
the greater weight of authority is that even 
in a voluntary choosing of the forum, plain- 
tiffs are exempt from service of process 
going to, attending, or returning from court. 
42 Am. Jur., Section 144, and cases there 
cited. Again, admittedly the three moving 
defendants have never been personally 
served within the Eastern District of Penn- 
sylvania. Defendants Krasnov have at- 
tempted to effect service of the cross-claim 
by service only upon the attorney who 
entered his appearance for defendants Comfy, 
Katzner and Oppenheimer, and who filed 
an answer in defense of the antitrust action. 
In short, the contention of defendants 
Krasnovy and cross complaint plaintiffs is 
that by implication the Federal Rules of 
Civil Procedure have extended the provi- 
sions of the Act of 1890, Section 5 of the 
Sherman Antitrust Act, to permit acquisi- 
tion of jurisdiction by this Court over 
purely private claims between the parties. 
With that contention I cannot agree. The 
Federal Rules of Civil Procedure were not 
designed to enlarge the jurisdiction of this 
Court. The Federal Rules of Civil Pro- 
cedure prescribe the method by which the 
jurisdiction of this Court is to be exercised 
but in no way enlarge the jurisdiction of 
the Court. Ul S.w, Sherwood, 312° U.S, 
584. The section (15 U. S. C. Sec. 5) under 
which these three defendants were sum- 
moned into this district confers jurisdiction 
on this Court, as I read the Statute, only 
for the purpose of preventing and restrain- 
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ing violations of the Sherman Antitrust Act. 
As stated by Mr. Justice Brandeis in 
Robertson v. Railroad Labor Board, 268 U. S. 
619, at page 624, Section 5, of the Sherman 
Act, empowering a District Court to sum- 
mon a party before it although he resides 
in another district constitutes one of the 
“few clearly expressed and carefully guarded 
exceptions to the general rule of jurisdic- 
tion in personam.”’ His comment shows 
that the general rule established by the 
Judiciary Act of September 24, 1789 was 
in accord with common law and has been 
the general rule in the United States ever 
since, (p. 622): 


“In a civil suit in personam jurisdiction 
over the defendant as distinguished from 
venue, implies, among other things, either 
voluntary appearance by him or service 
of process upon him at a place where the 
officer serving it has authority to execute 
a writ of summons. Under the general 
provisions of law, a United States district 
court cannot issue process beyond the 
limits of the district. Harkness v. Hyde, 
98 U. S. 476; Ex parte Graham 3 Wash. 
456; and a defendant in a civil suit can be 
subjected to its jurisdiction in personam 
only by service within the district. Toland 
v. Sprague, 12 Pet. 300, 330. Such was 
the general rule established by the Judi- 
ciary Act of September 24, 1789, c. 20, 
Par. 11, 1 Stat. 73, 79, in accordance with 
the practice at the common law. Piquet 
v. Swan, 5 Mason 35, 39 et seq. And such 
has been the general rule ever since.” 


Another factor which is indicative of the 
lack of intent of Congress that private 
quarrels should be litigated in an antitrust 
suit by the United States is the Expediting 
Act of 1903, 15 U. S. C., Sections 28 and 29. 
Section 28 empowers the Attorney General 
of the United States to certify to the Clerk 
of a District Court in which an antitrust 
suit is pending that the case is of general 
public importance. This requires the pre- 
siding Circuit Judge to immediately desig- 
nate a three-judge court to promptly hear 
and determine the cause. Section 29 pro- 
vides that an appeal in an antitrust action 


wherein the United States is complainant 


lies only to the Supreme Court of the 
United States. Certainly, it would be ex- 
tending the intent of Congress to permit 
this extraordinary privilege to be used at 
will by private litigants. The effect of per- 
mitting cross-claims between groups of de- 
fendants in antitrust actions would of 
necessity protract and delay litigation in 
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violation of the express intent of Congress 
to expedite matters of this sort, particularly 
where an appeal to the Supreme Court of the 
United States is a matter of right and not of 
grace. I hold, therefore, that this Court did not 
acquire in personam jurisdiction over these de- 
fendants by their appearance to answer an anti- 
trust action and further that cross-claims 
between groups of defendants are not permitted 
in an antitrust action instituted by the United 
States involving conspiracy in restraint of 
trade. 


[Cross-Claim Not Within Rule 13 (g)] 


I have heretofore carefully refrained from 
discussing the question as to whether or 
not defendants Krasnov have brought them- 
selves within Rule 13 (g) of the Federal 
Rules of Civil Procedure. In my view of the 
case, they have not. Rule 13 (g) reads as 
follows: 


“A pleading may state as a cross-claim 
any claim by one party against a co- 
party arising out of the transaction or 
occurrence that is the subject matter 
either of the original action or of a 
counterclaim therein or relating to any 
property that is the subject matter of the 
original action. Such cross-claim may 
include a claim that the party against 
whom it is asserted is or may be liable 
to the cross-claimant for all or part of a 
claim asserted in the action against the 
cross-claimant.” (As amended Dec. 27, 


1946, effective March 19, 1948.) 


Analyzing the pleadings to date, we have 
here a case wherein the Government has 
charged criminal acts on the part of all six 
of these defendants. Whether they have or 
have not committed these criminal acts in 
violation of Sections 1 and 2 of the Sher- 
man Antitrust Act will of necessity have 
to be determined at the hearing of the 
case. Defendants Krasnov vigorously con- 
tend that the basis of the Government's 
charges is the above referred to 1938 agree- 
ment and that therefore their claim against 
Comfy, Katzner and Oppenheimer arises out 
of the transaction or occurrence that is the 
subject matter of the original action. The 
Rule provides that the cross-claim may in- 
clude a claim that the party against whom 
it is asserted is or may be liable to the 
cross-claimant for all or part of a claim 
asserted in the action against the cross- 
claimant. If Krasnovs were guilty of law 
violation, the other defendants cannot pos- 
sibly be liable to them for any part of the 
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relief granted the Government. It is not the 
agreement itself, which is only an incident 
in the Government’s case, but actions pur- 
suant to the agreement, as well as many 
other factors which the Government may 
develop that will establish liability of these 
defendants for their illegal transactions. I 
fail to see, therefore, where the claim made 
by the Krasnovs arises out of the trans- 
action or occurrence that is the subject 
matter of the complaint, to wit: criminal 
acts. Consequently, I hold that the cross- 
claim is not within the provision of Rule 
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13 (g) of the Federal Rules of Civil Pro- 
cedure and for that reason as well should 
be stricken. In so deciding I am not in 
any way judging the merits of whatever 
dispute may exist between the parties de- 
fendant. If the Krasnovs have any com- 
plaints or claims for damages against Comfy, 
Katzner and Oppenheimer, these causes of 
action can be redressed in a proper suit 
and in a proper forum. In granting the 
motion to strike, the order will be without 
prejudice to the right of defendants Krasnov 
to assert their claims in a proper forum. 
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In the Supreme Court of New York County, State of New York. Special Term, Part 
III. 128 N. Y. L. J. 1634. Dated December 31, 1952. 


New York Fair Trade (Feld-Crawford) Act 


Resale Price Maintenance—Enforcement of Established Price—Right to Temporary 
Injunction—Free and Open Competition.—A plaintiff fails to establish a clear legal right 
to a temporary injunction against a defendant which allegedly violated the New York 
Fair Trade Act, where the plaintiff states merely that its products are “in free and open 
competition,” the defendant shows by facts that such is not the situation, and the plaintiff 


gives no attention to the point in its reply affidavit or brief. 


See the Resale Price Maintenance Commentary, Vol. 2, § 7355; State Laws annota- 


tions, Vol. 2, 8604.76. 


For the plaintiff: Klein, Wikler and Gottlieb, New York, N. Y. 
For the defendant: Roosevelt, Freidin and Littauer, New York, N. Y. 


[Motion for Temporary Injunction Denied] 


DicxksTEIN, Justice [In full text]: Plaintiff 
moves for a temporary injunction in this 
action based on claimed violation of the 
Feld-Crawford Act. The defendant’s con- 
tentions in the main are insufficient to defeat 
the application. However, plaintiff is not 
entitled to temporary injunctive relief. The 
Feld-Crawford Act relates to fair traded 
commodities which are in fair and open 
competition with commodities of the same 


general class produced by others. In its 
moving papers the plaintiff states merely 
that the products are “in free and open 
competition.” In opposition defendant has 
shown by recital of facts that such is not 
the situation, The point receives no atten- 
tion in plaintiff’s reply affidavit or brief. 
Thus, plaintiff has failed to establish prima 
facie a clear legal right to the relief sought, 
and the motion is accordingly denied. Or- 
der signed. 


[| 67,397] Earl F. Hopkins, doing business as Lake City Products v. Waco Products, 


Inc. and Frank Troccoli.* 


‘Alan’s Sales Engineers, Inc. v, Earl F. Hopkins.’ 


In the United States District Court for the Northern District of Illinois, Eastern 
Division. No. 50 C 48 and No. 50 C 987. Dated October 23, 1952. 


Illinois Fair Trade Act 


Resale Price Maintenance—Jurisdiction of Federal Court—Joinder of Claims for 
Patent Infringement and for Violation of Fair Trade Act.—In the absence of diversity 
of citizenship between the parties, a federal district court is without jurisdiction to dis- 


1 Affirmed on the ground that the design 
patent was invalid. The fair trade claim was 
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not before the court on appeal (U. S. Court of 
Appeals for the Seventh Circuit, June 23, 1953). 
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pose of a claim for violation of the Illinois Fair Trade Act in consolidated suits claiming 
infringement and invalidity of a patent, where the claim for violation of the Fair Trade 
Act is based on a letter written before the issuance of the patent in issue and where the 
letter has no bearing on the alleged infringement or invalidity of the patent. The federal 
claim, relating to infringement and invalidity of the patent, and the nonfederal claim, 
relating to violation of the Fair Trade Act, are not related within the meaning of 28 
U. S. Code, Section 1338 (b), which provides that a district court “shall have original 
jurisdiction of any civil action asserting a claim of unfair competition when joined with a 


substantial and related claim under the copyright, patent or trademark laws,” 


See the Resale Price Maintenance Commentary, Vol. 2, § 7363; State Laws annotations, 


Vol. 2, J 8224. 
For the plaintiffs: 


Ralph M. Snyder, George H. Wallace, Charles B. Cannon, Daniel 


Z. O’Keefie, and Wallace and Cannon (50 C 48), Chicago, Ill.; and Leo Klein (50 C 987), 


Chicago, Ill. 


For the defendants: 
Snyder (50 C 987), Chicago, Il. 


Memorandum, Findings of Fact, Conclu- 
sions of Law, and Judgment 


[Fair-Trade Violation Alleged in Patent Suit] 


CAMPBELL, District Judge [Jn full text ex- 
cept for omussions indicated by asterisks]: 
Each of these consolidated cases involves 
the validity of a design patent. No. 50 C 48 
is a suit for infringement of the patent, to 
which plaintiff has joined “related” claims for 
unfair competition and violation of the Lllinois 
Fair Trade Act. No. 50 C 987 is a suit to 
declare the patent invalid. A trial was had, 
and both cases were taken under advisement 
by the court. 


I 
[Facts Established] 


The following facts have been established, 
either by the testimony of witnesses, or 
through the introduction of written exhibits: 


1. Waco Products, Inc., has, since 1945, 
manufactured and sold various items of 
tubular steel furniture. 

2. In 1945, and previously thereto, Hop- 
kins was employed by Waco on a part-time 
basis. His duties at first consisted of “ex 
pediting war work,” and, at a later date, of 
selling various items manufactured by Waco. 
During this period of part-time employment 
by Waco, Hopkins’ main occupation was 
that of hotel manager. 

3. Sometime in 1945, Hopkins created 
a design for a baggage rack, to be used in 
hotel rooms. This baggage rack, which 
Hopkins later advertised as a “Deluxe Wall- 
guard Chrome Luggage Stand,” is a folding 
metal rack with crossed legs. There is a 
bar protruding from alongside one edge, so 
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Goldberg and Levine (50 C 48), Chicago, IIL; 


and Ralph M. 


that luggage placed upon the rack cannot 
mar the furniture or walls of a hotel room. 
The legs of the rack are bent inward at the 
tips, so that they meet the floor at right 
angles, thus preventing damage to rugs. 


4. In the latter part of 1945, at Hopkins’ 
request, Waco began to manufacture said 
baggage rack. Waco continued manufactur- 
ing the baggage racks and, until the early 
part of 1949, sold them exclusively through 
Hopkins. In 1949, a disagreement arose 
between Hopkins and Waco, and Hopkins 
terminated his agency relationship with 
Waco. 

5. On April 23, 1947, Hopkins filed an 
application with the United States Patent 
Office, asking that he be granted letters 
patent for a “new, original and ornamental 
design for a baggage rack,’ as described 
above. Hopkins’ claim was rejected in No- 
vember, 1948. An amended application by 
Hopkins was similarly rejected in February, 
1949. After further correspondence between 
Hopkins and the Patent Office, the Office 
withdrew its rejections and decided to issue 
the letters patent to Hopkins. Design Pat- 
ent 156,008, covering the baggage rack de- 
scribed above, was issued to Hopkins on 
November 15, 1949. 

i KK 


II 


[Patent Declared Invalid] 
x ok Ox 
Because Hopkins’ design of a baggage 
rack was not new and original, and because 
it was dictated by functional requirements, 
the Hopkins Design Patent 156,008 must be 
and is hereby declared invalid. 
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Ill 
[Claim Court Does Not Have Jurisdiction] 


Hopkins, who is plaintiff in the suit for 
patent infringement, contends that Waco 
Products, Inc. and its president, Troccolli, 
engaged in unfair competitive practices, and 
violated the Illinois Fair Trade Act. Waco 
and Troccoli utge that this court is without 
jurisdiction to rule upon these nonfederal 
claims. Since there is no diversity of citi- 
zenship between the parties, jurisdiction, if 
any, would be based upon 28 U. S. C. A. 
Sec. 1338 (b), which provides: 


“The district courts shall have original 
jurisdiction of any civil action asserting a 
claim of unfair competition when joined 
with a substantial and related claim under 
the copyright, patent or trademark laws.” 


This statute codifies the body of law which 
emanated from Hurn v. Oursler, 289 VU. S. 
238 (1933). In that case, the Supreme Court 
held that once a district court has assumed 
jurisdiction of a suit arising under the copy- 
right laws, the court acquires and retains 
jurisdiction of nonfederal claims, such as 
unfair competition, which are based on the 
same set of facts as the copyright suit. The 
limits of the rule were marked out by the 
Court in this manner (P. 246): 


“The distinction to be observed is between 
a case where two distinct grounds in sup- 
port of a single cause of action are alleged, 
one only of which presents a federal ques- 
tion, and a case where two separate and 
distinct causes of action are alleged, one 
only of which is federal in character. In 
the former, where the federal question 
averred is not plainly wanting in sub- 
stance, the federal court, even though the 
federal ground be not established, may 
nevertheless retain and dispose of the 
case upon the non-federal ground; in the 
latter it may not do so upon the non- 
federal cause of action.” 


* OK OK 


If, in the instant case, the claim for unfair 
competition and the claim for patent in- 
fringement were based upon the same set of 
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facts, the invalidity of the patent would not 
deprive this court of its power to dispose 
of the claim for unfair competition. Arm- 
strong Paint & Varnish Works v. Nu-Enamel 
Corp., 305 U. S. 315 (1938). Clearly, how- 
ever, the two claims do not rest upon the 
same set of facts. 


[Alleged Fair-Trade Violation Not Related to 
Patent Claims] 


In reviewing the mass of testimony and 
exhibits which were adduced at the trial, 
it becomes evident that the federal and non- 
federal claims are each bottomed upon a 
separate and distinct body of evidence. 
Hopkins attempted to establish the alleged 
violation of the Illinois Fair Trade Act by 
introducing into evidence a letter allegedly 
written by ‘Troccoli on behalf of Waco 
Products, Inc. This letter was written be- 
fore the issuance of the Hopkins design 
patent, and it has no bearing whatever on 
the validity or the alleged infringement of 
the patent, which are the only federal ques- 
tions in suit. Most of the alleged unfair 
competitive practices took place before the 
Hopkins patent was issued, and none of said 
practices relates directly to Hopkins’ federal 
claim. 

The court therefore concludes that the 
federal and nonfederal claims are not “re- 
lated” within the meaning of that term in 
28° Ul, Sy Co AY Sec, 13385 (b) and sthataiteis 
therefore without jurisdiction to dispose of 
the claim for violation of the Illinois Fair 
Trade Act, and the claim for unfair com- 
petition, brought by Hopkins against Troc- 
coli and Waco Products, Inc. Said claims 
are hereby dismissed on the court’s own 
motion. 


In No. 50 C 48, insofar as the suit for 
patent infringement is concerned, judgment 
is hereby entered in favor of defendants. 


In No. 50 C 987, for the reasons stated in 
this memorandum, judgment on defendant’s 
counterclaim is hereby entered in favor of 
plaintiff. 
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[67,398] Dublin Distributors, Inc. vy. Edward and John Burke, Limited, and The 
Arthur Guinness Son & Co., Inc. 


In the United States District Court for the Southern District of New York. Civ. 


78-364. Filed December 29, 1952. 


Clayton Antitrust Act and Sherman Antitrust Act 


Private Suit for Damages—Sufficiency of Complaint—Statement of Claims in Separate 
Counts—Allegation of Public Injury.—A treble damage complaint of a wholesaler of malt 
beverages, alleging that a brewer of stout and its distributor, “with the aim, design and 
intent of monopolizing the sale of stout in the United States, and in direct violation of 
the Antitrust Laws of the United States, embodied in the Sherman and Clayton Acts,” 
notified the wholesaler that it no longer represented the defendants as a distributor of its 
stout when it commenced importing stout from Ireland, is insufficiently clear or detailed 
to enable the defendants to answer. The wholesaler should state its claims under the 
Sherman and Clayton Antitrust Acts, which claims were not set out in separate paragraphs 
or counts, in separate counts because the requirements for stating a claim differ under 
these Acts. The defendants have the right to know on which facts the wholesaler relies 
in pleading a cause under the respective Acts. 


The wholesaler’s general allegation of the defendants’ aim, design and intent in- 
sufficiently spells out the element of public injury. To prevail in an action under the 
Sherman Antitrust Act, it is essential that the complaint allege facts from which it can 
be determined as a matter of law that by reason of intent, tendency, or the inherent 
nature of the contemplated acts the conspiracy was reasonably calculated to prejudice 
the public interest by unduly restricting the free flow of interstate commerce. The com- 
plaint seems to allege merely a permissible refusal to do business which, resulting in the 
discontinuance of the wholesaler as a medium of distribution of the defendants’ product, 
might have left the public unaffected. 


See the Sherman Act annotations, Vol. 1, § 1640.135, 1640.195, 1640.606; Clayton Act 
annotations, Vol. 1, § 2023.86. 


For the plaintiff: Mr. and Mrs. Everett Frooks (Isidor Unger, of counsel). 


For the defendants: Hamlin, Hubbell and Davis (Emerson F. Davis, of counsel). 


[Defendants Motions] 


KaurMan, District Judge [Jn full text]: 
The defendants have moved as follows: 

(1) To dismiss the complaint herein 
for failure to state a claim upon which 
relief can be granted; 

(2) For an order directing plaintiff to 
serve an amended complaint stating its 
claim in separate counts; 

(3) For a more definite statement pursu- 
ant to Rule 12 (e) of the Federal Rules 
of Civil Procedure. 


rations and defendant The Arthur Guinness 
Son & Co., Inc. (hereafter ‘“Guinness”) is 
a wholly owned subsidiary of defendant 
Edward and John Burke, Limited (here- 
after “Burke’’); the plaintiff has since 1934 
distributed a malt beverage known as Guin- 
ness Stout, in substantial quantity. It is 
alleged that subsequent to May, 1949, Guin- 
ness Stout was brewed in Long Island City, 
New York by Guinness instead of being 
brewed in and imported from Ireland, as 
previously; that Guinness sold the Stout 
“throughout the United States” through 
Burke, as distributor. Evidently some of 
plaintiff's customers desired Stout made in 
Ireland, and hence plaintiff started import- 
ing Beamish Irish Stout, in June, 1950. It is 


[Clayton and Sherman Act Violations Alleged] 


Plaintiff's complaint alleges an action pur- 
suant to the Sherman and Clayton Acts 
(Title 15, United States Code, Sections 2, 


14-15) based on the following facts: Plaintiff 
is a New York corporation engaged in the 
business of a wholesale malt beverages 
dealer under authority of the Alcohol Bever- 
age Control Authority of the State of New 
York; the defendants are New York corpo- 
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further alleged that the defendants did not 
like plaintiff's dual representation and 
threatened serious consequences unless 
plaintiff would discontinue representing 
Beamish Irish Stout. Plaintiff refused to 
discontinue and the defendants “with the 
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aim, design and intent of monopolizing the 
sale of stout in the United States, and in 
direct violation of the Antitrust Laws of the 
United States, embodied in the Sherman and 
Clayton Acts,” notified plaintiff and its cus- 
tomers that plaintiff no longer represented 
the defendants as a distributor of Guinness 
Stout. Plaintiff then alleges damages.* 


[Complaint Insufficient] 


The Court, after extensive and repeated 
examinations of the complaint, is of the 
opinion that it is insufficiently clear or 
detailed to enable the defendants to answer. 


[Separate Counts Required] 


First, the plaintiff should set forth its 
claims under the Sherman and Clayton Acts 
in separate counts. Had this been done in 
separate paragraphs the Court would have 
held such sufficient under the authority of 
Lowe v. Consolidated Edison Co., 1 F. R. D. 
559 (S. D. N. Y. 1940); but such is not the 
case. Since an amended complaint must be 
filed, separate counts should be stated for 
greater clarity. 


The reason for separately stating these 
counts is that the requirements for stating 
a claim differ under these Acts. See, e. g. 
“Antitrust Enforcement by Private Parties; 
Analysis of Developments in the Treble 
Damage Suit,” 61 Yale Law Journal 1010, 
1015-16 (1952). A mere reading of the 
Sections involved shows the distinction. 
Suit under the Sherman Act is based on the 
damage caused by a 


“ce 


. . . person who shall monopolize, or 
attempt to monopolize, or combine or 
conspire with any other person or persons, 
to monopolize any part of the trade or 
commerce among the several States, or 
with foreign nations .. .” (Title 15, U. S. 
Code, Section 2); 


whereas the Clayton Act gives one a right 
of recovery against those violating the fol- 
lowing provisions: 


“Section 14. Sale, etc. on agreement not 
to use goods of competitor. 
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It shall be unlawful for any person 
engaged in commerce, in the course of 
such commerce, to lease or make a sale 
or contract for sale of goods, wares, 
merchandise, machinery, supplies, or other 
commodities, whether patented or un- 
patented, for use, consumption, or resale 
within the United States or any Territory 
thereof or the District of Columbia or 
any insular possession or other place 
under the jurisdiction of the United 
States, or fix a price charged therefor, or 
discount from, or rebate upon, such price, 
on the condition, agreement, or under- 
standing that the lessee or purchaser there- 
of shall not use or deal in the goods, 
wares, merchandise, machinery, supplies, 
or other commodities of a competitor or 
competitors of the lessor or seller, where 
the effect of such lease, sale, or contract 
for sale or such condition, agreement or 
understanding may be to substantially 
lessen competition or tend to create a 


monopoly in any line of commerce. Oct. 
15, NOTA Sen 623) "S Ss esSStare ole 


Hence, in answering a complaint based 
on these Acts, a defendant has a right to 
know on which facts the plaintiff relies in 
pleading a cause under the respective Acts, 
in order that he might reply thereto. 


[Public Injury Insufficiently Spelled Out] 


Secondly, to prevail in a treble damage 
action under the Sherman Act, a private 
litigant must allege and prove (a) a viola- 
tion of the Act, and (b) damage to the 
plaintiff proximately resulting from the acts 
and conduct which constitute the violation. 
Myers v. Shell Owl Co, [1950-1951 Trane 
CASES { 62,816], 96 F. Supp. 670 (S. D. Cal. 
1951). A general allegation of the forming 
of such a combination or conspiracy with 
resulting injury to the public and to the 
plaintiff is not enough. It is essential that 
the complaint allege facts from which it can 
be determined as a matter of law that by 
reason of intent, tendency, or the inherent 
nature of the contemplated acts, the con- 
spiracy was reasonably calculated to preju- 
dice the public interest by unduly restrict- 
ing the free flow of interstate commerce. 


1 Despite the liberality and flexability of Rule 
8(a) of the Federal Rules of Civil Procedure 
requiring but ‘‘a short and plain statement of 
the claim showing that the pleader is entitled 
to relief,’ proper pleading in a private anti- 
trust suit requires a statement of facts, upon 
which the cause of action is founded, consid- 
erably more extensive than that required in a 
simple negligence or contract action. Bader v. 
Zurich General Accident and Liability Insurance 
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Co. [1952 TRADE CASES f 67,277], 12 F. R. D. 
437 (S. D. N. Y¥. 1952); Beegle v. Thomson, 138 
F. 2d 875 (C. A. 7, 1943, cert. denied, 322 U. S. 
743 (1944)); Pastor v. American Telephone & 
Telegraph Co., 76 F. Supp. 781 (S. D. N. Y. 
1940); Westmoreland Asbestos Co. v. Johns- 
Manville Corp., 30 F. Supp. 389 (S. D. N. Y. 
1939), reargument granted 32 F. Supp. 731, 
aiid’ 113 FY) 2d) 14 (CeAL 22" 1940), 
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Wilder Mfg. Co. v. Corn Products Refining 
Co., 236 U. S. 165 (1915); Myers v. Shell Oil 
Co., supra, cf. Bader v. Zurich General Acci- 
dent and Liability Insurance Co., supra. While 
an examination of plaintiff's complaint 
sufficiently shows damage to the plaintiff, 
the element of public injury is insufficiently 
spelled out, if such element exists. Plaintiff’s 
general allegations of the defendants’ aim, 
design and intent of lessening competition 
and monopolizing the sale of stout in the 
United States (Complaint par, 19, 21, 23) 
are not enough. Cf. Myers v. Shell Oil Co., 
supra, As the complaint now reads, it seems 
to allege merely a permissible refusal to do 
business with one dealing in a closely com- 
petitive product [Cf. Camfield Mfg. Co. v. 
McGraw Electric Co. [1946-1947 TrapE Cases 
1.57;570], 0, FaSupp. 477 (Ds C. Del! 1947): 
Brosious v. Pepsi-Cola Co. [1946-1947 TRapE 
Cases § 57,459], 155 F, 2d 99 (C. A. 3, 1946) ] 
rather than a conspiracy to violate the anti- 
trust laws resulting in public injury. The 
alleged discontinuance of plaintiff as a 
medium of distribution of defendants’ prod- 
uct might have left the public unaffected. 
Facts spelling out public injury should be 
pleaded in the amended complaint. Absent 
the facts of public injury, it is difficult to 
distinguish this case from the case of 
Brosious v. Pepsi-Cola Co., supra, relied on 
by the defendants, which case reiterates the 
right of a trader engaged in a strictly 
private business, freely to exercise his dis- 
cretion as to the parties with whom he will 
deal. And this right, it is held, is not af- 
fected one way or another by the interstate 
or intrastate character of the commerce 
involved. 


[Effect on Foreign Commerce] 


The Brosious case also considered what 
constituted interstate or foreign commerce 
for a valid cause of action under the anti- 
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trust laws. Brosious held that interstate 
commerce was not affected since the inter- 
state movement of the defendant’s product 
had stopped and its controversy with plain- 
tiff related solely to intrastate sales. 


In this case it does not appear that there 
is any movement of the defendant’s product 
in interstate commerce insofar as the plain- 
tiff is concerned. Guinness Stout is pro- 
duced in New York State and sold to 
plaintiff in New York by Burke for New 
York distribution only (a fact spelled out 
only in plaintiff’s brief in opposition to this 
motion). As such it would appear that the 
doctrine of the Brositous case is applicable. 
However, without deciding, it may be that 
plaintiff's allegations of the effect of the 
alleged acts of the defendants on the foreign 
commerce in Beamish Irish Stout is suffi- 
cient in light of the broadening liberality of 
present day interpretations of federal com- 
merce power. See Antitrust Enforcement 
by Private Parties, supra, 61 Yale Law 
Journal at pp. 1013-16. 


One further point; the complaint is con- 
fusing as to the transition date from im- 
ported Guinness Stout to the local variety. 
“March, 1948”, “May, 1949”, “the year 1947” 
are all mentioned (Complaint, par. 10, 12). 
This requires clarification in the amended 
complaint. 


[Amended Complaint Ordered] 


Defendants’ motion for an order directing 
plaintiff to serve an amended complaint 
separately stating its claims and making 
said claims more definite and certain is 
granted. The motion to dismiss for failure 
to state a claim upon which relief can be 
granted is denied, with leave to renew said 
motion after the filing of the amended com- 
plaint. 


Settle order on notice. 


[1 67,399] Masters, Inc. v. Sunbeam Corporation, Lehr Distributors, Inc., Green 
Sales Co., Inc., Kurzon, Inc., Loring Lane Co., U. S. Electric Co., Masback, Inc., Luria 


& Son, Inc., and Sickels-Loder, Inc. 


In the United States District Court for the Southern District of New York. Civ. 


71-72. Filed December 29, 1952. 


Sherman Antitrust Act 


Resale Price Maintenance—Fair-Trade Contracts—Agreement To Refuse To Sell To 
Retailer Who Has Not Executed a Fair-Trade Contract—Legality—Limited Immunity 
of Miller-Tydings Act.—A provision of an electrical appliance manufacturer’s “Distributor 
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Fair Trade Contract” which obligates the distributor not to sell the manufacturer's 
appliances to any retailer who refuses to execute the manufacturer’s “Retailer Fair Trade 
Contract” is not immunized by the Miller-Tydings Act, although it is expressly authorized 
by the New York Fair Trade Act. A fair-trade contract lawful under a state fair trade act 
is not ipso facto immunized by the Miller-Tydings Act. The immunity granted by that 
Act is limited. Because this type of provision is excluded from the Miller-Tydings Act 
(as indicated by the legislative history of the Act and the Federal Fair Trade (McGuire) 
Act), and because the immunity is a limited one, the above provision is not immunized 
by the Act. Even assuming that the failure to extend the immunization of the Miller- 
Tydings Act to the disputed provisions renders any fair-trade contract system ineffectual, 
the court may not stretch the Act beyond its precise words. The Federal Fair Trade 
(McGuire) Act, which seemingly extends immunity to the disputed provision, is not 
merely legislation clarifying the Miller-Tydings Act, Therefore, the manufacturer’s 
motion to dismiss (and for summary judgment) a retailer’s antitrust action, alleging 
that distributors under such fair-trade contracts uniformly refused to sell the manu- 
facturer’s appliances to it and that the provision constitutes an unlawful price-fixing and 


boycott scheme, is denied. 


See the Sherman Act annotations, Vol. 1, §1250.121; Resale Price Maintenance 
Commentary, Vol. 2, $7091, 7092, 7212; State Laws annotations, Vol. 2, {| 8604. 


For the plaintiff: Joseph F. Ruggieri and Francis M. Verrilli. 


For the defendants: Rogers, Hoge and Hills. 


Attorneys amici curiae: Lauterstein and Lauterstein. 


Opinion 
[Unlawful Faw-Trade Practices Alleged] 


Noonan, District Judge [Jn full text]: 
This action is brought by Masters, Inc. 
against Sunbeam Corporation and certain 
of its wholesale distributors alleging that 
Sunbeam’s “universal fair trade contract 
system” violates the Sherman Antitrust Act 
CSSURSS Ce Secs eal) qn diinercomplarmty 
in brief, alleges that the defendant, through 
the operation of this fair trade contract 
system, has engaged in a conspiracy and 
concerted activity in restraint of trade. 
Plaintiff, Masters, seeks treble damages and 
injunctive relief. 


[Lawfulness of Fair-Trade Contract 
System at Issue] 


Defendants have moved this court for 
an order (a) dismissing the complaint for 
failure to state a claim (Rule 12 b (6) 
F, R. C. P.); (b) for summary judgment 
(Rule 56 (b) F. R. C. P.) on the following 
grounds: 


(1) the contracts which plaintiff alleges 
to be illegal are within the express pro- 
visions of the New York Fair Trade Act, 
and the Miller-Tydings Amendment to the 
Sherman Antitrust Act. 

(2) plaintiff has suffered no injury. 


(3) plaintiff, seeking equitable relief, comes 
into court with unclean hands. 


{ 67,399 


Items (2) and (3) set forth above in- 
volve questions of fact which cannot be 
resolved here, and will not be further con- 
sidered by the court. However, the motion 
to dismiss, and for a summary judgment, 
may be considered as one for they will 
rise or fall on the determination of whether 
Sunbeam’s universal fair trade contract 
system is lawful. 


[Manufacturer and Wholesalers Named 
Defendants] 


By way of background, defendant Sun- 
beam is a manufacturer of electrical ap- 
pliances, the remaining defendants are 
wholesale distributors of Sunbeam appliances 
in the New York area, and its products are 
distributed under the trademark ‘Sunbeam’. 
An essential factor in its distribution system 
has been the maintenance of minimum fair 
trade prices under various State Fair Trade 
Laws since 1937. 


[Limits Sales to Signers of Fair- 
Trade Contracts] 


Prior to the decision in Schwegmann 
Bros, et al. v. Calvert Distillers Corp. [1950- 
1951 Trape Cases { 62,823], 341 U. S. 384, 
plaintiff endeavored to enforce its fair trade 
prices against non-signers as well as signers 
of fair trade contracts. Subsequent to this 
decision it evolved and put into operation a 
“universal fair trade contract system” with 
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its wholesale distributors and retailers. This 
system was designed to limit sales of Sun- 
beam products to signatories of fair trade 
contracts with Sunbeam. In the Distribu- 
tors Fair Trade Contracts, the wholesalers 
agree (1) to sell Sunbeam’s trade marked 
products at not less than stipulated minimum 
prices, and (2) to sell such products only 
to retailers who have signed fair trade con- 
tracts with Sunbeam. 


[Retailer Alleges Uniform Refusal 
To Sell by Wholesalers] 


Plaintiff, Masters, Inc., operates a retail 
store in New York City, and had entered 
into fair trade agreements with Sunbeam 
Corporation in 1938, and again in 1950, but 
it refused to execute a retailer contract after 
the decision in the Schwegmann case, supra. 
Accordingly, Masters, in its complaint, al- 
leges that the wholesalers, who, prior to the 
institution of the universal fair trade con- 
tract system, had supplied Masters with 
Sunbeam products, have now, under the 
operation of such system, uniformly refused 
to sell Sunbeam products to Masters. 


[System Unlawful Unless Immunized by 
Miller-Tydings Act] 


Basically, agreements for price mainte- 
nance of articles moving in interstate com- 
merce are unreasonable restraints within the 
meaning of the Sherman Act, United States 
v. Trenton Potteries, 273 U. S. 392, United 
States v. Socony Vacuum Co., 310 U. S. 150. 
Restrictions imposed by the seller upon 
resale prices of articles moving in interstate 
commerce were, until the enactment of the 
Miller-Tydings Act, 50 Stat. 693, con- 
sistently held to be violations of the Sher- 
man Act. U.S. v. Univis Lens Co. 316 U. S. 
241, 253 and cases cited. 


Thus, in the instant case, it would ap- 
pear that Sunbeam’s Universal Fair Trade 
Contract system falls within the prohibi- 
tions of the Sherman Act unless it is im- 
munized by the Miller-Tydings Amendment. 


The Miller-Tydings Amendment excepted 
from the Sherman Law contracts or agree- 
ments prescribing minimum prices for re- 
sale of trade marked commodities where 
such contracts or agreements are valid under 
the law of the State. It is not contended 
here that Sunbeam’s system, now under 


1 Consolidated Laws of New York. General 
Business Law, ‘‘Sec. 369-a1(b). That the vendee 
or producer require any dealer to whom he 
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attack, is unlawful under the Fair Trade 
laws of the State of New York, or the Fair 
Trade law of any other state. 


[Agreement Not To Sell Alleged 
Unlawful] 


Plaintiff argues that the provision of 
Sunbeam’s Distributor Fair Trade Contract 
whereby the distributor is obligated not to 
sell Sunbeam’s products to any retailer who 
refuses to execute a Sunbeam Retailer Fair 
Trade Contract, while lawful under the 
laws of New York,’ finds no sanction in the 
provisions of the Miller-Tydings Act and 
constitutes an unlawful price-fixing and 


boycott scheme in violation of the Sherman 
Act. 


Sunbeam’s position, however, is that as 
its Fair Trade contract system is lawful 
under the State Acts, its system is within 
the exemption of the Miller-Tydings Act. 
Further, since the Supreme Court has held 
that the Miller-Tydings Act does not au- 
thorize a manufacturer in interstate com- 
merce to resort to the non-signer (tort 
remedy) clause to protect his fair trade 
contracts, it is argued that the only statu- 
tory method left is for a manufacturer to 
distribute his goods entirely and uniformly 
under types of contracts validated by the 
State Fair Trade Laws. Thus Sunbeam 
contends that a necessary and integral part 
of such contracts is a clause in the whole- 
salers’ contract limiting resales to retailers 
who agree to maintain the price. Sunbeam 
concludes that, absent authorization for 
such a clause, the relief granted in the 
Miller-Tydings Act is ineffective. 

I agree that where the language of a 
statute is susceptible of a construction which 
preserves the usefullness of the section, a 
court is bound to give expression to the 
intendment of the law. Armstrong Co. v. 
Nu-Enamel Corp., 305 U. S. 315, 333; thus 
we turn to the Act itself. 


[Miller-Tydings Act Grants a 
“Limited Immunity” | 


It is clear from the Schwegmann case 
that a contract lawful under a State Fair 
Trade Act is not ipso facto immunized by 
the Miller-Tydings Act. The immunity 
granted by Congress is, in the words of the 
Supreme Court, p. 388 Schwegmann case, 


may resell such commodity to agree that he 
will not, in turn, resell except at the price 
stipulated by such vendor or by such vendee.”’ 
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supra, a “limited immunity” exempting only 
“contracts or agreements prescribing muni- 
mum prices for the resale of a commodity.” 


[Condition Not in Miller-Tydings Act] 


As stated previously, the provision in 
Sunbeam’s Distributor Contract limiting 
resales to those retailers who have signed 
Fair Trade Agreements, is expressly au- 
thorized by the State Fair Trade Law.’ 
However, this provision is excluded from 
the Miller-Tydings Act, and as this im- 
munity is a “limited” one, I think this 
exclusion is highly significant if not dis- 
positive. 

This provision of the Distributor’s con- 
tract does more than merely prescribe 
minimum prices; it imposes upon the dis- 
tributor another condition of resale. On this 
point, the Miller-Tydings Bill, as originally 
introduced, reads as follows: 


“Provided, that nothing herein con- 
tained shall render illegal contracts or 
agreements prescribing minimum prices 
or other conditions for the resale of a 
commodity * * *” (80 Cong. Rec. 8433) 
(Italics supplied). 

Obviously, if the bill had passed in this 
form, there would be a firm basis for Sun- 
beam’s contention that its distributor con- 
tracts are cloaked with immunity. As 
pointed out in the Schwegmann case, supra, 
p. 393, why the words “other conditions” 
were deleted does not appear, but it gives 
rise to doubts, especially when authorization 
for this condition of resale was so clearly 
set forth in the various State Fair Trade 
Acts. 


Therefore, even accepting Sunbeam’s 
argument as a fact wig., that the failure to 
extend the immunization of the Act to the 
disputed provision renders any fair trade 
contract system ineffectual, the court may 
not stretch the Act beyond its precise 
words, and if they fail to achieve the de- 
sired end, remedial measures are to be had 
from the Congress. 


[McGuire Act Not Merely a Clarification 
of Prior Act] 


Significantly, subsequent both to the 
Schwegmann case and to the filing of the 


* See Footnote 1, supra. 

* Public Law 542, 82nd Congress, Chapter 745, 
2nd Sess., H. R. 5767. 

4 See Footnote 1, supra, 
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complaint in this action, the Congress has 
enacted further legislation on this subject. 


This statute provides in part: 


“(2) Nothing contained in this act or 
in any of the antitrust acts shall render 
unlawful any contracts or agreements 
prescribing minimum or stipulated prices, 
or requiring a vendee to enter mto con- 
tracts or agreements prescribing minimum 
or stipulated prices, * * * (emphasis 
supplied). 

This latter provision would seemingly 
extend immunity to the disputed paragraph 
of Sunbeam’s Distributor Fair Trade Con- 
tract. Sunbeam argues that this legisla- 
tion, commonly known as the McGuire Act, 
merely clarifies the Miller-Tydings Act. 
However, the McGuire Act, in effect, (1) 
authorizes the enforcement of State Fair 
Trade laws against non-signers; (2) it 
sanctions agreements prescribing stipulated 
as well as minimum prices; (3) it obliquely 
adopts the provisions of the State Fair 
Trade Law * authorizing a producer to agree 
with a distributor, that the latter will not 
sell to a retailer who does not, in turn, 
execute a Fair Trade contract. 


In the Schwegmann case, it was pointed 
out that items (1) and (2) supra, were not 
authorized by the Miller-Tydings Act. Thus 
the McGuire Act is not merely legislation 
clarifying the prior act. It may well be 
that the Congress intended to enact these 
provisions into law when it enacted the 
Miller-Tydings Act,° but as indicated it 
failed to do so. I think the same reasoning 
is applicable to item (3). 


The question of fair trade legislation was 
long before the Congress, at least from 
1929 when the Capper-Kelly bill was pre- 
sented for consideration. By the time 
Senator Tydings introduced his bill in 1936, 
at least ten states had resale price mainte- 
nance laws. The state laws were models 
for the federal bills, yet the drafters of 
the bill excluded the provision (explicitly 
set forth in the State Fair Trade Law— 
note 1, supra) which item (3), supra, now 
seemingly sanctions, even though it was a 
prominent part of the model. Additional 
support is had from the House Report 
accompanying the McGuire Act.® Discuss- 
ing that paragraph of the Act quoted supra, 

5 House Report No. 1437, 82nd Congress, 2d 


Session (to accompany H. R. 5767 p. 1). 
® See Footnote 5, supra. 
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the effect of which is set forth in items (2) 
and (3) supra, the Report, pp. 5 and 6, 
states: 

* * * “This paragraph differs from 
the Miller-Tydings Act in two respects. 
First, it includes a provision expressly 
covering contracts which prescribe ‘stipu- 
lated’ prices; such contracts are not 
expressly covered by the Miller-Tydings 
Act. Second, it includes a provision 
expressly covering a contract which re- 
quires a vendee to enter into another 
contract prescribing a minimum or stipu- 
lated price; such a contract is not ex- 
pressly covered by the Miller-Tydings 
Act.” 


Accordingly, though this analysis first 
states that these two provisions differ from 
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the Miller-Tydings Amendment, and later 
qualifies this by the phrase “not expressly 
covered by the Miller-Tydings Act,” I can- 
not, in view of the legislative history, and 
the fact that the immunity granted by the 
Miller-Tydings Act is “limited”, go beyond 
the precise words of the Act. 


[Condition Not Immumnized] 


Thus I conclude that the condition of 
resale contained in Sunbeam’s Distributor 
Fair Trade Contract, other than that pre- 
scribing minimum prices, is not immunized 
by the Miller-Tydings Act. 


Therefore, defendants’ motion to dismiss 
and for summary judgment is denied. 


[1 67,400] Los Angeles Pie Bakers Association, a voluntary unincorporated em- 
ployers’ association, et al. v. Bakery Drivers Local No. 276, et al. 


In the Superior Court of the State of California, in and for the County of Los 


Angeles. No. 606,662. Dated December 3, 1952. 


California Cartwright Act 


State Laws—Establishment of a Uniform Minimum Commission Rate—Independent 
Operators Represented by Union—Lawfulness.—Independent bakery drivers and a union 
of bakery drivers, which represents the independent drivers, do not violate the Cartwright 
Act when they seek to establish a uniform minimum commission rate. The independent 
drivers do not enjoy a monopoly position, and it is not charged that the defendants seek 
to fix the price of any commodity. The independent drivers are legitimately members 
of the union, and the non-existence of the conventional relationship of employer and 
employee is not a controlling factor. 


See the State Laws annotations, Vol. 2, J 8075. 


For the plaintiffs: 


Peter T. Rice and Gordon B. Severance. 


For the defendants: John C. Stevenson and Lionel Richman for the Union. 


Memorandum of Ruling 
[Union Properly Represents Independents] 


HERNDON, Superior Judge [Jn full text]: 
It is not questioned that the defendants, 
who have been variously described as “in- 
dependent contractors,’ “peddler distribu- 
tors” and “owner operators,” are legitimately 
and properly members of the defendant 
union. (Bautista v. Jones, 25 Cal. 2d 746, 
749, 750.) It would seem to be an obvious 
corollary that the union legally and properly 
may represent the interests of these mem- 
bers in collective bargaining with plaintiffs. 
The non-existence of the conventional rela- 
tionship of employer and employee is not 
a controlling factor. 


Trade Regulation Reports 


[No Violation of Cartwright Act] 


The facts alleged in the complaint nega- 
tive any violation of the Cartwright Act. 
It affirmatively appears that the owner opera- 
tors enjoy no monopoly position. It is not 
charged that defendants seek to fix the price 
of any commodity. Plaintiffs point out, 
however, that defendants seek to establish 
a uniform minimum commission rate and 
urge that the necessary tendency will be 
to establish uniform prices and to deprive 
consumers of the benefits of the less uniform 
arrangements and the more competitive condi- 
tions which now prevail. 


Even if it be assumed that the arrange- 
ments and the conditions which defendants 
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seek to establish will have the results en- 
visaged by plaintiffs, the court perceives 
nothing unlawful in defendants’ objective. 

Defendants disavow any intent to violate 
or to induce the violation of any existing 
contract. Moreover, if the inducement to 
violation of contract is only the incidental! 
result of the exercise of peaceful and other- 
wise lawful methods directed to the purpose 
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of attaining a legitimate labor objective, no 
liability results. (Imperial Ice Co. v. Rosster, 
1S Call. Ze! 33}, BD.) 


[Demurrer Sustained | 


Defendants’ demurrer will be sustained 
without leave to amend, and the application 
for a preliminary injunction will be denied. 


[67,401] Zenith Radio Corporation v. Radio Corporation of America, et al. 


In the United States District Court for the District of Delaware. Civil Action No. 


1098. Filed June 13, 1952. 
Sherman Antitrust Act 


Practice and Procedure—Declaratory Judgments—Counterclaim—Misuse of Patents 
as a Defense—Scope of Interrogatories.—In an action seeking a declaratory judgment of 
non-infringement, invalidity, and unenforceability of all of the defendants’ allegedly pooled 
patents where the defendants counterclaimed charging the plaintiff with infringement of 
40 specified patents to which the plaintiff denies infringement, charges invalidity, and 
claims unenforceability, plaintiff's interrogatories which seek to go back to 1919 in order 
to show an original conspiracy among the defendants to illegally pool patents and to show 
divisions of territories as well as divisions of use should not be concerned with activities 
prior to 1946 when the plaintiff determined not to renew its license with the defendants, 
where the defendants never sought to prevent the plaintiff from having the opportunity 
to establish its defense and the defendants have not attempted to enforce any patent until 
after the misuse issues have been tried. 


See the Sherman Act annotations, Vol. 1, J 1660.200, 1670. 


Practice and Procedure—Interrogatories—Excessive Number——Confidential Matters. 
—A court concluded that to permit interrogatories (419 in number and running 166 printed 
pages) which seek, in detail, the business, management and affairs of more than 20 
corporations over a period of 30 years to be used would be to expand the case by a length 
and breadth of oppressive detail which the courts should refuse to countenance. Rule 33 
of the Federal Rules of Civil Procedure does not sanction oppression by interrogatories. 
Interrogatories will be stricken if they are excessive in number, and in the absence of a 
strong showing of relevance, a party will not be required to disclose confidential informa- 
tion. An interrogatory which requires the complete breakdown of a corporation’s busi- 
ness in dollars, net profits, and royalties according to various areas of activity is clearly 
improper. Such information is confidential and was not relevant to the case. 


See the Sherman Act annotations, Vol. 1, J 1670. 


Patent Monopolies—Misuse of Patents and Antitrust Violations Distinguished—Right 
to Enforce Antitrust Laws.—A misuse of a patent “is a specific defense to an infringement 
suit, or an action for royalties, and the considerations there involved are different from 
those in the orthodox antitrust suit. The law of misuse involves unlawful extension of 
the lawful monopoly conferred by the patent. * * * There are differences between a 
government antitrust suit, a private one, and a misuse defense as to the holder of a 
patent.” These differences depend upon the facts of each case. “No private litigant has 
the right to take upon himself the role of the Attorney General in the enforcement of the 


antitrust laws. * * * When the private litigant sues, he must establish his right to redress 
for the particular wrong done to him.” 


See the Sherman Act annotations, Vol. 1, § 1270.501, 1660.200. 


Practice and Procedure—Patent Infringement and Misuse Defense—Separate Trials 
—Motion Not Premature.—In an action seeking a declaratory judgment of non-infringe- 
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ment, invalidity, and unforceability of all of the defendants’ allegedly pooled patents where 
the defendants counterclaimed charging the plaintiff with infringement of 40 specified 
patents to which the plaintiff denies infringement, charges invalidity, and claims un- 
enforceability, the trial should proceed on the basis of an examination of the questions 
involving infringement and invalidity and the issues involving misuse should follow imme- 
diately thereafter. Misuse issues are different from validity and infringement, and the 
documentary proof is different. Since enforcement of a patent concerns the misuse defense, 
there is discretion in the court as to the order in which validity, infringement, or enforce- 
ability may be tried. A motion under Rule 42 (b) of the Federal Rules of Civil Procedure, 
which permits a court to order separate trials of claims, is not premature, although it 
was made before pretrial discovery was completed. 


See the Sherman Act annotations, Vol. 1, J 1660, 1670. 


Patent Monopolies—Misuse of Patents—Accumulation of Patents—The ownership of 
patents, regardless of the number, does not constitute misuse. 


See the Sherman Act annotations, Vol. 1, J 1270.501, 1660. 
For the plaintiff: Arthur G. Connolly, Wilmington, Del.; Willis H. Taylor, Jr., and 


R. Morton Adams (Pennie, Edmonds, Morton, Barrows and Taylor), New York, N. Y.; 
Burton K. Wheeler and George F. Hirmon, Washington, D. C.; Irving Herriott and 


Francis W. Crotty, Chicago, Ill.; and Thomas Reddy, Washington, D. C. 


For the defendants: Caleb S. Layton (Richards, Layton and Finger), Wilmington, 
Del.; Stephen H. Philbin (Fish, Richardson and Neave), John T. Cahill and John W. 
Nields (Cahill, Gordon, Zachry and Reindel), William H. Davis, and Brian Forrow, 
New York, N. Y., for Radio Corp. of America. William Prickett, Wilmington, Del.; 
and John E. F. Wood and Henry R. Ashton (Fish, Richardson and Neave), New York, 
N. Y., for Western Electric Co., Inc. John J. Morris, Jr. (Hering, Morris, James and 
Hitchens), Wilmington, Del.; Albert C. Bickford and Thomas Thacher (Simpson, Thacher 


and Bartlett), New York, N. Y., for General Electric Co. 


Opinion 
[Declaratory Judgment Action] 


Leany, Chief Judge [In full text except 
for omissions indicated by asterisks|: This 
is an action for judgment that defendants’ 
pooled patents be declared unenforceable 
against plaintiff. Defendants counterclaimed 
charging infringement on specific patents. 
In 1946 plaintiff was a licensee under de- 
fendants’ patents. Plaintiff brought its first 
declaratory judgment suit and this particu- 
lar action came at issue. Then, after the 
license had expired plaintiff brought its 
second and the present suit. A statement 
is made that a motion will come later to 
consolidate... The second complaint, sub- 
stantially similar to the first, recites that the 
license has ended. 

The action here is by Zenith Radio Corpora- 
tion against Radio Corporation of America, 
Western Electric Company, Incorporated, 


and General Electric Company.” Zenith filed 
its complaints seeking a declaratory judg- 
ment of non-infringement, invalidity, and 
unenforceability of defendants’ patents. De- 
fendants—RCA, WE and GE—counterclaimed 
on infringement of 40 specific patents.* Al- 
though some of the patents involved are 
concerned with television receivers using 
cathode ray tubes, RCA brought another 
action in Chicago in 1948 alleging infringe- 
ment because of manufacture and sale of 
cathode ray tubes for television receivers. 
The action was brought against Zenith, 
plaintiff here, and its subsidiary, Rauland 
Corporation. To that action plaintiff here 
plead invalidity and non-infringement, and 
it also raised the same issue of unenforce- 
ability because of misuse. 

The complaint alleges pooling of thou- 
sands of patents and a blanket assertion 
against Zenith for infringement. The vital 
allegation, for present purposes, is that none 


1 Plaintiff's reason for filing the case at bar 
was the lurking defect in the first action, i.e., 
as licensee, plaintiff may have been estopped 
to challenge validity and hence there would 
have been no justiciable controversy between 
the parties. 


Trade Regulation Reports 


' phone Laboratories, 


2In the matter at bar, defendants American 


Telephone and Telegraph Company, Bell Tele- 
Ine, and Westinghouse 


Electric Corporation are outside the jurisdiction 


of this court. 
324 patents are specified by RCA; 10 by WE; 


and 6 by GE. 
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of the pooled patents “can be validly asserted 
against plaintiff as infringed by plaintiff’s 
radio apparatus.” The justiciable contro- 
versy asserted is broad and without limita- 
tion. Plaintiff wants to know whether the 
manufacture and sale by it of its radio 
apparatus constitutes infringement of any 
valid patent rights owned by defendants; 
and whether any of defendants may in any 
way use their patents to interfere with the 
continuance of plaintiff’s business. 


[Allege Defendants Barred from 
Enforcing Their Patents] 


As stated, defendants RCA, GE and WE 
filed answers and counterclaims.* The exist- 
ence of a justiciable controversy is admitted 
with respect to the 40 identified patents. 
Plaintiff’s reply denies infringement, charges 
invalidity, and claims the specified patents 
are unenforceable for the reasons stated; in 
fact, it is charged all of defendants’ patents 
were acquired “as part of a plan and con- 
spiracy to dominate and monopolize in vio- 
lation of the antitrust laws.” As a result, 
says plaintiff, by virtue of unlawful monopoly 
and practices, defendants are abusing the 
privileges of the patent system and there- 
fore they should be barred from enforce- 
ment of their patents. 


Much pretrial discovery has occurred as 
well as many pretrial conferences. Defend- 
ants utilized interrogatories in order to require 
plaintiff to particularize the allegations of 
invalidity. Answers to these have been made. 
Plaintiff has asked for the rights to inspect 
certain writings relating to the origin and 
history of the inventions. I allowed this 
inspection by order of May 7, 1951. De- 
fendants have stated that it will take many 
more months before they will be able to 
collect the remainder of these particular 
documents. It is planned depositions will 
follow the disposition of the questions raised 
by the interrogatories. The latest group of 
interrogatories, the ones which become perti- 
nent for discussion at this time, will be 
described later. 


[Information Back to 1919 Sought] 


One of the major problems for decision 
is the parties are apart on the frame of 
reference—plaintiff seeks to go back to 1919 
at the time of the formation of RCA in 


*As noted, the other defendants, A T & T, 
BL and Westinghouse, have not accepted the 
invitation to appear in these proceedings. 
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order to show an original conspiracy, among 
the defendants, to illegally pool patents and 
to show, also, divisions of territories as well 
as divisions of use. 


[Plaintiff's Interrogatories Are Voluminous ] 


The present matter originally arose by a 
blanket objection on the part of defendants 
to plaintiff's interrogatories. These interrog- 
atories are voluminous. They run to 166 
printed pages,.comprising 419 numbered 
interrogatories; and, by looking at the inde- 
pendent paragraphs, it may be said that 
some 1185 separate queries have been put. 
For example, RCA claims that interroga- 
tory 356 asked for a total of more than 
one million items respecting defendants’ 
patents, many of which have expired and 
have nothing to do with the patents in 
suit. In short, the interrogatories seek, in 
detail, the business, management and affairs 
of more than 20 corporations over a period 
of 30 years. After a pretrial discussion on 
the problems surrounding the questions 
raised by the interrogatories, defendants 
filed a motion under FR 42 (b) and asked 
for an order granting a separate trial of the 
issues of validity and infringement of the 
patents specified in the counterclaim. 


[Attempt to Limit Issues] 


A pretrial conference was noted, at which 
time an attempt—it was hoped—would be 
made to limit the issues. Plaintiff’s posi- 
tion is that defendants’ motion is prema- 
ture for the reason that a pretrial confer- 
ence directed to a determination of the 
issues to be tried should not be had until 
all discovery is completed. Plaintiff objects 
to the attempt on the part of defendants 
to limit the issues to the apparatus alleged 
to infringe in the counterclaim. 


One of the questions which must be met 
is whether defendants, having been brought 
into court, can say they charge plaintiff with 
an infringement of 40 patents, and whether 
that is the issue raised by the declaratory 
judgment suit; or whether plaintiff can 
say it has the right during pretrial discoy- 
ery procedures to go back 30 years in order 
to demonstrate misuse or violation of the 
antitrust laws in order to establish defend- 
ants’ inability to charge infringement, not 
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only as to the 40 patents mentioned, but 
also as to some 10,000 patents which are 
owned by all defendants. 


[Nature of Interrogatories] 


The nature of plaintiff's proposed inter- 
rogatories may be found by succinct expo- 
sition. Interrogatories 1 through 196, for 
example, are concerned with ancient agree- 
ments entered into before 1923. Interroga- 
tories 197 through 308 cover the period 
from 1925 to the consent decree of 1932 
(which will be explained later). Interroga- 
tories 309 through 354 deal with other con- 
sent decrees and certain activities pursuant 
to those decrees through 1935. All the in- 
terrogatories are, in the main, concerned 
with radio broadcasting, and international 
radio telegraph traffic. In this connection, 
interrogatories 341-43 call for all contracts 
and documents relating to the negotiation 
of all contracts and the identification of all 
personnel engaged in the negotiation of 
such contracts with respect to the trans- 
mission of wireless messages by RCA 
between the United States and Poland, Ar- 
gentina, Chile, Brazil, Belgium, China, 
Czechoslovakia, The Dutch West Indies, 


Cited 1952 Trade Cases 
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4a Post-argument, plaintiff urged the applica- 
tion of Caldwell-Clements, Inc. v. McGraw-Hill 
Publishing Co., Ine. [1952 TRADE CASES 
7 67,261], 17 Fed. Rules Serv. 33.321, Case 2 
(Ss. D> Ne Ye), decided March 31)? 19520 That 
authority has been studied at length, but I shall 
not pause to distinguish it, on its facts, from 
the matter at bar. 

5 FR 33 does not sanction oppression by inter- 
rogatories. Many courts have struck interroga- 
tories less burdensome than these here present. 
E. g., Hercules Powder Co. v. Rohm é& Haas 
Coy, D; ©. Del., 3. FR. D. 328;—Porter v. Mon- 
taldo’s, 71 F. Supp. 372; Aktiebolaget Varges v. 
Clark, 8 F. R. D. 635; Tivoli Realty, Inc. v. 
Paramount Pictures, Inc., D. C. Del., 10 F. R. 
D. 201; Dipson Theatres, Inc. v. Buffalo Thea- 
tres, Inc., 8 F. R. D. 86; Cinema Amusements, 
Inc. v. Loew’s Inc. [1946-1947 TRADE CASES 
{| 57,622], D. C. Del., 7 F. R. D. 318; Walling 
v. Parry, 6 F. R. D. 554; Jones v. Pennsylvania 
Railroad Co., 7F. R. D. 662. 

In addition, there is authority that inter- 
rogatories will be stricken if they are excessive 
in number. Wright v. R. & L. Market, 9 
F, R. D. 559 (31 too many). Compare also the 
following cases decided before the effective date 
of the 1946 amendment to FR 33; Batemore, 
Inc. v. Standard Brands, Inc., 7 F. R. D. 455 
(65 too many); Checker Cab Mfg. Corp. v. 
Checker, Taxi Co., 2 F. R. D. 547 (79 too many) ; 
Brightwater Paper Co. v, Monadnock Paper 
Mills, 2 F. R. D. 547 (55 too many); Stewart- 
Warner Corporation v. Staley, 2 F. R. D. 199 
(33 too many); New England Terminal Co. v. 
Graver Tank & Mfg. Corporation, 1 F. R. D. 
411 (68 too many). 
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The States of the Levant Under French 
Mandate, Italy, Indo-China, Japan, Liberia, 
The Netherlands, The Dutch East Indies, 
Portugal, Surinam, Siam, Spain, Sweden, 
Costa Rica, Turkey, Russia, Venezuela, 
Australia, Germany, France, Bolivia, Can- 
ada, Cuba, Switzerland, Territory of Ha- 
wali, the Fiji Islands and Tahiti. With 
respect to interrogatories 355 through 419, 
they are addressed to patents but they 
make no mention of the patents in suit; 
instead they relate to all patents ever owned 
or licensed by RCA. I have no intention of 
going through all of the 419 interrogatories™ 
with their 1185 subdivisions and discussing 
them in detail.’ The 166 pages of interroga- 
tories, while put, I believe, in good faith 
by plaintiff's counsel, nevertheless, I have 
concluded, to permit them to be used would 
be to expand this case by a length and 
breadth of oppressive detail which the 
courts, if not in the past, should refuse to 
countenance.® 


I shall refer to substantial portions of the 
record taken at the pretrial conferences. 
The matter to be determined is of much 
vital interest to the parties, for the decision 
which is made now will direct the course 


Again, in the absence of a strong showing of 
relevance a party will not be required to dis- 
close confidential information, 

Interrogatory 414 requires a complete break- 
down of RCA’s volume of business in dollars, 
net profits and royalties according to various 


areas of activity. This information is confi- 
dential and is not relevant at all. The inter- 
rogatory is clearly improper. Wagner 


Manufacturing Co. v. Cutler-Hammer, Inc., 10 
F, R. D. 348; Canister Co. v. National Can 
Corporation, D. C. Del., 8 F. R. D. 408; Cities 
Service Oil Co. v. Celanese Corporation of 
America, D. C. Del., 10 F. R. D. 458; Hirsh- 
horn v. Mine Appliances Co., 8 F. R. D. 11; 
and cases there cited. 

6In the Report of the Committee of the 
Judicial Conference of the United States in the 
matter of Procedure in Antitrust Cases (p. 12), 
the boundaries of proper discovery in an action 
such as this should be established by the issues 
as specified at pretrial conferences. So nar- 
rowed, these issues fix the subject matter for 
decision. And only such matters relevant to 
that subject matter are valid discovery under 
FR 26-33. 

GE points out that while plaintiff contends 
other patents and apparatus are in the case 
at bar, plaintiff has, in fact, commenced in 
this court two other actions (our CA 982 and 
1247) seeking similar declaratory relief against 
other patents of defendants with respect to 
other specific home receiver apparatus which in 
those actions plaintiff here alleges it is making. 

The Report of the Judges’ Committee to the 
Judicial Conference shows the concern of the 
judiciary with the Gargantuan proportions of 
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of this large and complex litigation. Many 
difficult and troublesome questions arose at 
pretrial. For example, I attempted to have 
counsel give me the legal distinction be- 
tween the “misuse of a patent monopoly” 
and a “use” which was in violation of the 
antitnast WawSeice ane 
x Ok x 


[Defendant's Activities ] 


1. The crux of the matter is RCA is 
confronted with an investigation into its 
entire corporate life since 1919 to the pres- 
ent, circa 1952. It is, indeed, difficult to 
appreciate such an investigation when the 
main problem for determination calls for 
a consideration of a misuse defense to spe- 
cific patents (40) which defendants seek to 
enforce against specific apparatus. The 
theory urged by plaintiff, I conclude, should 
not be a precedent, for no corporation of 
any size would be able to sue an infringer 
unless it opened up its corporate files from 
the date of its charter existence and was 
made to answer searching and minute in- 
quiries about transactions which could be 
ancient. From the paper record, I see RCA 
was organized in 1919, at the request of 
the Government, so as to provide an Ameri- 
can transoceanic radio communication serv- 
ice. In order to accomplish this, various patent 
licenses and cross-licenses were necessary. 
This brought into the picture A T & T, 
WE, GE and others. All of this adminis- 
tration has been examined in the past by 
various Governmental agencies. This brings 
into focus facts of critical significance. For 
example, RCA’s patent position was investi- 
gated, as is found in a report of the Federal 
Trade Commission (December 1, 1923), 
which resulted in a complaint fled by FTC 
on January 24, 1924; FTC dismissed the com- 
plaint on December 19, 1928. In fact, in 
this Court the United States brought an 
action against RCA, A JT & T, WE, GE 
and others (our No. 793 in Equity). That 
litigation resulted in a consent decree, filed 
November 21, 1932. Supplemental consent 
decrees were entered on May 25, 1934 and 
June 2, 1935. Then, on July 31, 1942, Assist- 
ant Attorney General Thurman Arnold 
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moved, in this Court, to vacate those de- 
crees without prejudice to the Government. 
Circuit Judge Maris was especially assigned 
to determine the application. He refused 
the Government’s position and left the con- 
sent decrees undisturbed. See United States 
v. Radio Corporation of America, D. C. Del., 
46 F. Supp. 654. An appeal was taken to 
the Supreme Court, but the appeal was 
dismissed on the motion of the then Solici- 
tor General. See 318 U. S. 796. It is to 
be noted that 45 of the 50 agreements 
which plaintiff wishes to bring, once again, 
before this Court, for legal examination, 
were in existence before the consent de- 
crees. All 50 agreements were known at 
the time of the Government’s motion to 
vacate the consent decrees.’ 


[Patent Ownership Not Misuse—Distinction 
Between Misuse and Antitrust Violations] 


2. Ownership of patents—regardless of 
number—does not constitute misuse. Coun- 
sel have drawn the distinction between a 
misuse defense and issues which arise in 
an antitrust action. A misuse is a specific 
defense to an infringement suit, or an action 
for royalties, and the considerations there 
involved are different from those in the 
orthodox antitrust suit. The law of misuse 
involves unlawful extention of the lawful 
monopoly conferred by the patent. Morton 
Salt Co. v. G. S. Suppiger Co., 314 U. S. 488; 
B. B. Chemical Co. v. Ellis, 314 U. S. 495; 
Mercoid Corp. v. Mid-Continent Investment 
Co., 320 U. S. 661; Mercoid Corp. v. Minne- 
apolis Honeywell Regulator Co., 320 U. S. 
680. There are differences between a goy- 
ernment antitrust suit, a private one, and a 
misuse defense as to the holder of a patent. 
These differences are not merely doctrinal. 
They depend upon the facts of each case. 
No private litigant has the right to take 
upon himself the role of the Attorney Gen- 
eral in the enforcement of the antitrust 
laws. If such was fact, the legal life of 
the judiciary would be intolerable. 


It is the Attorney General who applies 
for enforcement of the antitrust laws in the 
public interest. When the private litigant 
sues, he must establish his right to redress 
for the particular wrong done to him. 


present-day trials and the caveat against much 
of the manner and techniques which have been 
utilized in cases decided in the past. For 
example, so far in my trial of the antitrust 
case of U. S. v. H. I. duPont de Nemours & Co., 
which is still active (trial started January 17, 
1951 and still in process), I have, in the course 
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of the trial, been required to write six trial 
opinions. 

’ Plaintiff's desire to probe into the corporate 
history of defendants shows it is not until page 
126 of the 166 pages of interrogatories plaintiff 
reaches the matter which was argued before 
and decided by Judge Maris. 
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[Issues Limited] 


The task, here, is made easier by a con- 
cession made by RCA. It is willing to 
have the scope of the issues include its use 
of the patents in suit since 1946 with respect 
to any apparatus in controversy. It makes 
this concession, however, without prejudice 
to its position that its use of such patents 
with respect to apparatus other than the 
home receivers is irrelevant. The issues, 
then, with respect to RCA’s ownership of 
patents should be confined to all license 
agreements for the manufacture and sale of 
home receivers under home receiver pat- 
ents as of January 1946. This, of course, 
also covers any discussion of ownership of 
home receiver patents. 


[Misuse Issues Different from Infringement 
and Validity—Separate Trials] 


3. Misuse issues are different from valid- 
ity and infringement. The documentary 
proot is different. I conclude a trial of both 
issues would impose a heavier burden than 
one has the right to ask of any single judge® 
This present complex litigation comes pre- 
cisely within the authorization of FR 42 (b). 
In fact, in infringement suits of lesser com- 
plexity antitrust or misuse issues have been 
separated for trial apart from patent issues. 
For example, in Container Co. v. Carpenter 
Container Corp., D. C. Del. [1948-1949 
TRADE Cases § 62,490], 9 F. R. D. 89, 91-2, 
my colleague Judge Rodney said: 


“It seems clear that the issues, proof 
and witnesses in the anti-trust claim are 
substantially different from and foreign 
to the issues, proof and witnesses in the 
patent infringment claim. 


“Rule 42 (b) justifies separation to 
further convenience or avoid prejudice. 
Since it appears from the record that the 
issues, proof and witnesses will be sub- 
stantially different for each claim, the 
convenience of both the parties and the 
Court will be served by separation. In- 
sofar as Container and Continental are 
concerned, counsel trying the anti-trust 
claim will not try the patent infringement 
claim, and Continental is not concerned as 
a party with the latter claim. Convenience 
to these parties would thus be served by 
separation for this reason also.” ® 
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As I remarked in Canister v. National Can 
Cga,,  1 IK, ID) Qo), ek ja, ARO 


“Tam fully aware that issues should 
not be tried piecemeal unless necessary 
to prevent undue delay or to promote 
the interest of justice. Rickenbacher Transp. 
Inc. v. Pennsyluama RK. Co., D. C.,, 3 
FR. R. D. 202. But in the case at bar, it is 
obvious the interest of the parties will 
best be served by ascertaining if we have 
a contract upon which an action may be 
maintained before we direct our attention 
to the large issues of breach and damages. 
Hence, defendant’s motion under Rule 
42 (b) is granted.” 


In Haéeltine Research, Inc. v. Automatic 
Radio Mfg. Co., Inc., 77 F. Supp. 493, 498, 
Hazeltine sued Automatic Radio on a pat- 
ent licensing agreement for royalties and 
an accounting. Automatic interposed vari- 
ous “misuse” defenses. Both parties moved 
for summary judgment. Hazeltine’s motion 
was granted. Automatic Radio’s was de- 
nied. The District Court said: 


“Defendant’s most substantial defense 
is that set forth in paragraph 10 of its 
answer to the complaint: “That the plain- 
tiff, in an illegal endeavor to eliminate all 
competition and secure an unlawful mo- 
nopoly in violation of the antitrust laws 
of the United States, acquired the ap- 
proximately 425 United States letters 
patent and the approximately 120 appli- 
cations for United States letters patent 
.. . from its employees...’ (and from 
other corporations and persons). If the 
issue of whether a monopoly existed was 
relevant to this case, I would not decide 
the question on summary procedure, but 
would require that it be submitted for 
trial. However, in this case, it is not 
necessary to decide the question. The 
license contract involved here is entirely 
separate from any action of plaintiff to 
eliminate competition or engaged in a 
monopoly. Assuming arguendo, it was 
engaged in an unlawful scheme to main- 
tain a monopoly, the contract here was 
not an integral part of it. The contract 
in suit did not help to promote any 
monopoly plaintiff had established. See 
American Refining Co. v. Gasoline Products 
Gor sex. Give App, 204 Sa W907 oan ine 
contract here is complete in itself and 
enforceable without reference to any con- 
tract of the plaintiff with others or of any 
illegal activity on the part of plaintiff in 
violation of the antitrust laws. It being 
itself a valid contract, collateral activities 


8 See fn. 6, supra. 
° Compare Society of European Stage Authors 
v. WCAU, 35 F. Supp. 460; Hall Laboratories, 
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Inc. v. National Aluminate Corp., D. C. Del., 
95 F. Supp. 323; Stewart-Warner Corp. v. 
Staley, 2 F. R. D. 446, 447. 
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of the plaintiff do not render it unen- 
forceable. Gasoline Products Co., Inc. v. 
Chamiplin Refining Co., D. C., 46 F. 2d 511, 
514; Walker on Patents, Vol. II, Sec. 409, 
p. 1590, and cases; cf. Radio Corporation of 
America v. Majestic Distributor, D. C., 53 
F. 2d 641. (Compare United Shoe Ma- 
chinery Co. v. La Chapelle, 212 Mass. 467, 
99 N. E. 289, Ann. Cas. 1913D, 715, where 
the contract in issue was held to be an 
essential means of maintaining the illegal 
mononpoly of plaintiff.) The defense that 
plaintiff is using its patents to force others, 
not the defendant, to assign to plaintiff 
rights under their patents is rejected on 
the same ground.” 


The Court of Appeals affirmed, 1 Cir. 
[1948-1949 Trape Cases § 62,476], 176 F. 2d 
799, 805-6. Chief Justice Magruder wrote: 


“ 


Dee From Automatic’s somewhat 
nebulous generalizations, it is difficult to 
ascertain the precise nature of its argu- 
ment on this score, though it does 
concede that the mere accumulation of pat- 
ents, however great in number, is not ille- 
gal per se. Cf. Transparent-Wrap Machine 
Corp. v. Stokes & Smith Co., 1947, 329 
Wi S057 O77 Sei Gtslol ORO lle dato OSannnn 

‘= 3). Lhe District Courte correctly 
ruled that, even assuming arguendo that 
Hazeltine was engaged in an unlawful 
scheme to maintain a monopoly, the license 
contract in suit was not an integral part 
of it; that the license agreement, being 
itself a valid contract, will not be ren- 
dered unenforceable by collateral activi- 
ties of the plaintiff in violation of the 
antitrust laws. 2 Restatement, Contracts 
§ 519 (1932); 5 Williston, Contracts § 1661, 
Rev. Ed. 1937; 2 Walker, Patents § 409, 
Deller Ed., 1937. See, also, Bruce’s Juices, 
Inc., v. American Can Co., 1947, 330 U. S. 
743, 754, 755-756, 67 S. Ct. 1015, 91 L. Ed. 
1219. Morton Salt Co. v. G. S. Suppiger 
Co., 1942, 314 U. S. 488, 62 S. Ct. 402, 86 
L. Ed. 363, is no authority for the propo- 
sition that a contract action for patent 
royalties may be bogged down by the 
defendant into a complicated and pro- 
tracted trial of asserted collateral infrac- 
tions of the anti-trust laws. And _ see 
Radio Corporation of America v. Majestic 
Distributors, D. C, Conn.,°1931, 53 F. 2d 
641, 642-643, and cases cited.” 


The Supreme Court affirmed (6 to 2) in 
Automatic Radio Manufacturing Co., Inc. v. 
Hazeltine Research, Inc. [1950-1951 TRapvE 
Cases { 62,634], 339 U. S. 827 (1950). This 
is the most recent decision on misuse of 
patents. Mr, Justice Minton indicated the 
Court’s view: 
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“The mere accumulation of patents, 
no matter how many, is not in and of 
itself illegal. See Transparent-Wrap Ma- 
chine Corp. v. Stokes & Smith Co., 329 
U. S. 637. And this record simply does 
not support incendiary, yet vague, charges 
that respondent uses its accumulation of 
patents ‘for the exaction of tribute’ and 
collects royalties, ‘by means of the over- 
powering threat of disastrous litigation’. 
We cannot say that payment of royalties 
according to an agreed percentage of the 
licensee’s sales is unreasonable. Sound 
business judgment could indicate that 
such payment represents the most con- 
venient method of fixing the business 
value of the privileges granted by the 
licensing agreement. We are not unmind- 
ful that convenience cannot justify an 
extension of the monopoly of the patent. 
See e. g., Mercoid Corp. v. Mid-Contineni 
Investment Co., 320 U. S. 661, 666; B. B. 
Chemical Co. v. Ellis, 314 U. S. 495, 498. 
But as we have already indicated, there 
is in this royalty provision no inherent 
extension of the monopoly of the patent. 

ee (oGnU Saoo4e) 


[Court’s Discretion as to Trial of Issues] 


There is no attempt, here, to prevent 
appropriate discovery either as to the patent 
issues or misuse issues. RCA has said—I 
think correctly—it has at no time requested 
the court to enforce any patent, at least, 
not until after the misuse issues have been 
tried. Plaintiff's authorities that courts 
will not enforce patents until misuse issues 
have been disposed of, do not meet the question 
as to the order in which courts may try the 
various issues presented. Enforcement of a 
patent concerns the misuse defense—this means, 
there is discretion in the court as to the order 
in which validity, infringement or enforce- 
ability may be tried. Plaintiff’s argument 
rests on the proposition that there is a 
continuing and unpurged misuse. RCA’s 
position is it has never sought to prevent 
plaintiff from having the opportunity to 
establish this defense. This certainly was 
my understanding of what occurred at the 
pretrial conferences. The fact is RCA is 
ready and willing to meet any relevent mis- 
use defense at the proper time and as to 
the specific patents it claims are infringed. 
This means it is willing to have the pres- 
ent scope of the misuse defense encompass 
RCA’s administration of its patents, i. e., 
licensing, litigation or other assertion of all 
patents with respect to home receivers. 
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Moreover, RCA does not seek to avoid the 
issue testing the legality of a “patent pool” 
or various techniques of “funneling.” 


[Interrogatories Limited] 


As to the use or misuse of RCA’s patents, 
I conclude plaintiff's defense to the coun- 
terclaim charge of infringement should not 
be concerned with activities prior to 1946. 
The earliest date upon which RCA rests to 
enforce its specific patents in suit is Decem- 
ber 1946. Nevertheless, I think it necessary 
to go back to January 1946 to determine 
if there is any unpurged misuse of patents 
by virtue of RCA’s administration of its 
patent rights prior to December 1946. 


[Procedure to Be Followed] 


The blueprint for the progress of this 
litigation should take the following course: 
Matters relating to patents not in contro- 
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versy and to the use of patents which are 
not in suit are not relevant prior to 1946. 
Consequently, a pretrial order should ex- 
clude proof of matters not relating to what 
has been done with the patents since plain- 
tiff determined not too renew its license in 
1946. A declaration may be made, here, 
with respect to the patents which defend- 
ants allege to be valid and infringed by 
plaintiff's specified apparatus, but no other 
patents and apparatus should be embraced in 
any judgment to be entered. The trial 
should proceed on the basis of an exami- 
nation of the questions involving infringe- 
ment and validity and, if counsel will make 
proper application, the issues involving mis- 
use may follow immediately thereafter; and, 
before any order is entered directing that 
any of defendants’ 40 patents should be 
enforced by the injunctive process, or by a 
finding for damages. 


[67,402] United States v. Decca Records, Inc. and The Decca Record Co., Ltd. 


In the United States District Court for the Southern District of New York. Civil 
No. 46-779. Filed December 10, 1952. 


Case No. 937 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Consent Decrees—Practices Enjoined—Allocation of Markets, Limiting Imports or 
Exports, and Sublicensing Rights—Phonograph Records.—Two defendant companies 
engaged in the business of recording musical compositions and selling records are enjoined 
by a consent decree from entering into any understanding with each other or with a 
company named as a co-conspirator which has the effect of (1) allocating markets for 
the manufacture, distribution or sale of records; (2) limiting importation of records into, 
or exportation of records from, the United States; or (3) transferring or exercising any 
right to sublicense or sublease any right in any matrix (a master recording) except for 
use in a country where the grantor or owner is unable to obtain payments in the currency 
of its own country; provided that nothing shall prohibit the defendant companies from 
asserting any right which they may possess in its matrices or records under the statutory 
or other law of any country. 


See the Sherman Act annotations, Vol. 1, { 1023, 1220.204, 1530.70, 1590. 


Consent Decrees—Practices Enjoined—Price Fixing—Two defendant companies 
engaged in the business of recording musical compositions and selling records are enjoined 
by a consent decree from entering into any understanding with each other or with a 
company named as a co-conspirator which has the effect of fixing or maintaining prices, 
discounts, or other terms or conditions for the sale of records to third persons. 


See the Sherman Act annotations, Vol. 1, J 1023, 1240.141, 1530.10. 


Consent Decrees—Specific Relief—Termination of Agreements—Terms of Agreements 
and Negotiations—Permissive Provision—Two companies engaged in the business of 
recording musical compositions and selling records are directed to cancel specified 
agreements. 

The consent decree also provides that any agreement between the companies or 
between one of the companies and a named co-conspirator for the leasing of matrices 
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shall not be in excess of three years duration, including renewal options, and any such 
agreement shall provide that the grantee will receive only individual options to acquire 
a lease in individual matrices of the grantor, such options to be exercised not later 
than 120 days following their availability for use by the grantee and to extend for a 
maximum period of one year or until the expiration of the agreement, whichever is the 
lesser. In the event negotiations by a third party for the acquisition from the grantor 
of a lease to a matrix in which the grantee’s rights have expired or its option has not 
been exercised, the companies are ordered to give the right of first refusal to such third 
party; or, where the grantee does not make a substantial offer, to accept any reasonable 
offer for such lease. The judgment shall not be construed to prevent the companies from 
entering into any exclusive agreement for the leasing of matrices, provided that the 
agreement does not prohibit the importation of records into, or the exportation of records 
from, the United States. 


See the Sherman Act annotations, Vol. 1, § 1535.90. 


Consent Decrees—Modification by Government—No Necessity of Showing Changed 
Circumstances.—A consent decree provides that the Government may, at any time after 
three years from the date of the entry of the decree, apply to the court for the termination 
or modification of a specified provision of the consent decree, and any relief sought by the 
application may be granted without the necessity of a showing by the Government of any 
change of circumstances since the entry of the decree. 


See the Sherman Act annotations, Vol. 1, f 1560.15. 


For the plaintiff: Newell A. Clapp, Acting Assistant Attorney General; Marcus A. 
Hollabaugh, W. D. Kilgore, Jr., Joseph F, Tubridy, and Alfred Karsted, Attorneys; and 
Myles J. Lane, United States Attorney for the Southern District of New York. 


For the defendants: Cohen and Bingham, by Henry Cohen, for Decca Records, Inc.; 
and Friedin and Littauer, by Sidney A. Diamond, for Decca Record Co., Ltd. 


Final Judgment Against Unlawful Restraints and Monopo- 
lies’, commonly known as the Sherman Act, 


{Consent to Entry of Decree] 
as amended. 


SuGARMAN, District Judge [Jn full text]: 

The plaintiff, United States of America, hav- IT 

ing filed its complaint herein on August 3, [Definitions] 
1948; the defendants herein having filed 
their several answers to said complaint deny- p 
ing any violations of law; and the plaintiff (A) “Matrix” shall mean a master re- 
and the defendants, by their respective at- cording or any derivative thereof, such as a 
torneys, having severally consented to the other or a stamper, other than a record; 
entry of this Final Judgment without the (B) “Record” shall mean a commercial 
taking of any testimony, without trial or phonograph record, i.e., one produced pri- 
adjudication of any issue of fact or of law marily for sale to the general public; 


As used in this Final Judgment: 


and without admission by any party herein (C) “American Decca” shall mean the 
in respect of any such issue; defendant Decca Records, Inc.; 

Now, therefore, it is hereby ordered, ad- (D) “British Decca” shall mean the de- 
judged and decreed, as follows: fendant The Decca Record Co., Ltd.; 


1 (IE) “EMI” shall mean Electric and Musical 
Industries, Limited, named as a co-conspirator 
[Cause of Action Under Sherman Act] in the complaint herein, its subsidiaries and 


This Court has jurisdiction of the subject ofiligted companice: 


matter hereof and of all parties hereto. The Ill 

complaint states a cause of action against bakes 

the defendants under Sections 1 and 3 of . [Applicability of Judgment] 

the Act of Congress of July 2, 1890, entitled The provisions of this Final Judgment ap- 


“An Act to Protect Trade and Commerce plicable to any defendant shall apply to such 
{ 67,402 Copyright 1953, Commerce Clearing House, Inc. 
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defendant, its subsidiaries, successors and 
assigns, and to each of their officers, direc- 
tors, agents and employees, and to all other 
persons acting or claiming to act under, 
through or for such defendant. The provi- 
sions of this Final Judgment are intended 
to relate exclusively to acts, agreements, 
arrangements or understandings in or affect- 
ing the foreign or domestic commerce of 
the United States. 


IV 
[Agreements Prohibited] 


Defendants are jointly and severally en- 
joined and restrained from entering into, 
adhering to or claiming any rights under 
any contract, agreement or understanding 
with each other or with EMI which has 
the purpose or effect of: 

(A) Allocating or dividing territories or 
markets for the manufacture, distribution 
or sale of records; 

(B) Limiting, restricting or preventing 
importation of records into, or exportation 
of records from, the United States; 

(C) Determining, fixing or maintaining 
prices, discounts or other terms or condi- 
tions for the sale of records to third persons; 

(D) Transferring or exercising any right 
to sublicense or sublease any right in any 
matrix except for use in a country where 
the grantor or owner is unable to obtain 
payments in the currency of its own coun- 
try. Provided, however, that nothing in 
this Final Judgment shall prohibit either 
defendant from asserting or enforcing any 
right which such defendant now or at any 
time hereafter may possess in its matrices 
or records under the statutory or other law 
of any country. 


V 


[Requred Terms of Agreements 
and Practices] 


(A) Any agreement between defendants 
or between a defendant and EMI for the 
leasing of matrices or the licensing of the 
rights in matrices shall not be in excess of 
three years duration, including renewal op- 
tions, and any such agreement shall provide 
that the grantee will receive only individual 
options to acquire a lease of or license in 
individual matrices of the grantor, such 
options to be exercised not later than 120 
days following their availability for use by 
the grantee and to extend for a maximum 
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period of one year or until the expiration 
of the agreement, whichever is the lesser, 
renewable by the grantee for successive one 
year periods but in no event extending be- 
yond the expiration of such agreement. 


(B) Each defendant is ordered and 
directed, in the event of negotiations by a 
third party for the acquisition from the 
grantor of a lease to or license in a matrix 
in which the grantee’s rights have expired 
or its option has not been exercised, to give 
the right of first refusal to such third party; 
or, where the grantee does not make a sub- 
stantial offer, to accept any reasonable offer 
for such lease or license. 

(C) Nothing contained in this Final 
Judgment shall be construed to prevent the 
defendants from entering into any exclusive 
agreement with each other or with EMI for 
the leasing of matrices or the licensing of 
the rights in matrices, including the right to 
distribute records pressed therefrom in a 
specified area, provided that the agreement 
does not prohibit the importation of records 
into, or exportation of records from, the 
United States, and provided, further, that 
the plaintiff may, upon reasonable notice, at 
any time after three years from the date of 
entry of this Final Judgment, apply to this 
Court for the termination or modification of 
this Section V, in whole or in part, and any 
relief sought by the application may be 
granted without the necessity of a showing 
by the plaintiff of any change of circum- 
stances since the entry of the Final Judgment. 


VI 
[Order Contracts Terminated] 


(A) The following agreements are hereby 
adjudged to be unlawful and each of the 
defendants is ordered and directed to cancel 
and terminate any of the following agree- 
ments which have not already been can- 
celled and terminated and any agreements 
and arrangements amendatory thereof or 
supplemental thereto: 

(1) Agreement of August 29, 1934, be- 
tween American Decca and British Decca; 

(2) Agreements of October 23, 1935, be- 
tween American Decca and EMI, and sub- 
sidiaries; 

(3) Agreement of October 23, 1935, be- 
tween British Decca and EM]; 

(4) Agreement of April 1, 1936, between 
American Decca and British Decca; 
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(5) “Superseding Agreement”, “Supple- 
mental Agreement” and “Correction Agree- 
ment” of July 21, 1937, between American 
Decca and British Decca; 

(6) Agreement of May 6, 1942, between 
American Decca and The Parlophone Com- 
pany Limited, Industrias Electricas Y Musi- 
cales Odeon, (Argentina), Transoceanic 
Trading Corporation, and Industrias Elec- 
tricas Y Musicales Odeon, (Chile) (all EMI 
subsidiaries) ; 

(7) “Main Agreement” of October 4, 
1946, between American Decca and British 
Decca; 

(8) Supplement of September 25, 1947 to 
“Main Agreement” between American Decca 
and British Decca; 


(9) “Sales Agreement” of October 4, 
1946, between Decca and British Decca; 

(10) Modification of September 25, 1947 
to “Sales Agreement” between American 
Decca and British Decca; 

(11) Agreement of June 3, 1949, between 
American Decca and British Decca; 

(B) Each of the defendants is enjoined 
and restrained from entering into, adhering 
to, maintaining or furthering, directly or 
indirectly, or claiming any rights under, 
any contract, agreement, understanding, 
plan or program which has the purpose or 
effect of continuing or renewing any con- 
tract, agreement or understanding described 
in subsection (A) of this Section VI. 


VII 
[Effective Date] 


This Final Judgment shall become effec- 
tive on January 1, 1953. 


VIII 
[Inspection and Compliance] 


For the purpose of securing compliance 
with this Final Judgment duly authorized 
representatives of the Department of Justice 
shall, upon the written request of the At- 
torney General, or the Assistant Attorney 
General in charge of the Antitrust Division, 
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upon reasonable notice to the defendants 
made to their principal offices, be permitted: 


(A) Access, during the office hours of 
said defendants, to all books, ledgers, ac- 
counts, correspondence, memoranda and 
other records and documents in the posses- 
sion or under the control of said defendant 
relating to any of the matters contained in 
this Final Judgment; and 

(B) Subject to the reasonable conven- 
ience of said defendants and without re- 
straint or interference from them, to 
interview the officers and employees of de- 
fendants, who may have counsel present, 
regarding any such matters. 

For the purpose of securing compliance 
with this Final Judgment, any defendant, 
upon the written request of the Attorney 
General, or the Assistant Attorney General 
in charge of the Antitrust Division, made 
to its principal office, shall submit such 
written reports with respect to any of the 
matters contained in this Final Judgment 
as from time to time may be necessary for 
the enforcement of this Final Judgment. 


No information obtained by the means 
provided in this Section VIII shall be 
divulged by any representative of the De- 
partment of Justice to any person other than 
a duly authorized representative of such 
Department except in the course of legal 
proceedings to which the United States is 
a party for the purpose of securing com- 
pliance with this Final Judgment, or as 
otherwise required by law. 


IX 
[Jurisdiction Retained] 


Jurisdiction is retained for the purpose of 
enabling any of the parties to this Final 
Judgment to apply to this Court at any time 
for such further orders and directions as 
may be necessary or appropriate for the 
construction or carrying out of this Final 
Judgment, for the modification or amend- 
ment of any of the provisions thereof, for 
the enforcement of compliance therewith 
and for the punishment of violations 
thereof. 
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if 67,403] United States v. The Davis Company, W. B. Davis & Son, Inc., Scott 
& Williams, Incorporated, Interwoven Stocking Company, James L. Getaz, Robert E. 
Davis, Sr., and Charles A. Noone. 


In the United States District Court for the Southern District of New York. Civil 
Action No. 54-357. Filed December 24, 1952. 


Case No. 1005 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Consent Decrees—Practices Enjoined—Institution of Patent Royalty and Infringe- 
ment Suits—Patent Pool—Elastic Top Hosiery and Elastic Top Hosiery Machinery.— 
Defendants are enjoined by a consent decree from instituting any claim to collect royalties, 
charges or damages, or to obtain injunctive relief for or on account of any cause of action, 
under specified patents which were dedicated to the public by a named defendant during 
the pendency of this action; and the named defendant is enjoined from instituting any 
claim for patent infringement or any patent infringement suit or proceeding for or on 
account of the manufacture, distribution or sale of plain knit elastic top hosiery machinery. 
Also, the defendants are enjoined from entering into any patent pool hereafter created 
which has the purpose or effect of restraining or tending to create a monopoly for the 
manufacture, distribution or sale by any person of plain knit elastic top hosiery machinery. 


See the Sherman Act annotations, Vol. 1, § 1270.101, 1530.50, 1590. 


Consent Decrees—Specific Relief—Patent Licensing—Practices Enjoined.—A named 
defendant is ordered by a consent decree to issue to any person desiring the same, at 
non-discriminatory charges and upon non-discriminatory terms and conditions, a non- 
exclusive license to manufacture, use and sell plain knit elastic top hosiery under any 
patents owned by such defendant; however, it shall not be deemed discriminatory for 
such defendant to charge a non-defendant licensee a lesser royalty as consideration or 
part consideration for the settlement of an existing claim of such licensee to rights under 
specified patents. The named defendant is enjoined from (1) terminating any license 
under any patent except for (a) the failure of the licensee to pay royalties, (b) the refusal 
to apply its proper license number to all products manufactured or sold under any such 
patent, or (c) the refusal to permit an inspection of its books and records for the purpose 
of ascertaining the amount of royalties due; or from (2) imposing any royalty charge 
under any patent after the expiration thereof. All of the defendants are enjoined by the 
decree from making any disposition of any of the patents owned or controlled by the 
named defendant which deprives the named defendant of the power or authority to issue 
the licenses required, unless they sell or assign such patents and require, as a condition 
of such assignment, that the assignee thereof shall observe this provision of the decree, 
and such assignee shall file with the court an undertaking to be bound by this provision. 


See the Sherman Act annotations, Vol. 1, ¥ 1530.50, 1535.40. 


Consent Decrees—Specific Relief—Dissolution of Company.—Upon the expiration of 
the last expiring patent specified, defendants are required by a consent decree to proceed 
with diligence to wind up the affairs of a named defendant and to effect its dissolution. 


See the Sherman Act annotations, Vol. 1, § 1535.10. 


Consent Decrees—Practices Enjoined—Acquisition of Patent Interests——A defendant 
is enjoined by a consent decree from acquiring any interest in any United States or 
foreign patents, rights under patents, or patent applications. 


See the Sherman Act annotations, Vol. 1, § 1530.80. 


For the plaintiff: Newell A. Clapp, Acting Assistang, Attorney General; Edwin H. 
Pewett and Marcus A. Hollabaugh, Special Assistants to the Attorney General; Myles 
J. Lane, United States Attorney for the Southern District of New York; and W. D. 
Kilgore, Jr.. Max Freeman, Richard B. O’Donnell, Lester L. Jay, and John V. Leddy, 
Attorneys for the United States. 
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U.S. v.Davis Co: 


For the defendants: Herrick, Smith, Donald, Farley and Ketchum, and Sullivan and 
Cromweil by’ Donald P. Donaldson for ‘Scott & Williams, Inc.; and Noone, Tanner and 
Noone, and Robert E. Burns by Robert E. Burns and Charles A. Noone for: The Davis 
Co., W. B.. Davis.& Son, Inc., Interwoven Stocking Co., James L. Getaz, Robert E. 


Davis, Sr., and Charles A. Noone. 


Final Judgment 
[Consent to Entry of Decree] 


Lerwett, District Judge [In full text]: 
The. plaintiff, United States of America, 
having filed its complaint on December 28, 
1949, and the defendants above - named, 
(hereinafter generally called the defend- 
ants), having duly filed their answers 
herein, and plaintiff and defendants, by 
their respective attorneys, having severally 
consented to the entry of this Final Judg- 
ment without trial or adjudication of any 
issue of fact or law herein, and without 
admission by any of the parties in respect 
of any such issue. 


Now, therefore, before any testimony has 
been taken herein and without trial. or 
adjudication of any issue of fact or law 
herein, and upon consent of plaintiff and 
defendants, it is hereby 


Ordered, adjudged, and decreed as follows: 


il 
[Sherman Act Cause of Action| 


This Court has jurisdiction of the sub- 
ject matter hereof and of all parties hereto, 
and the complaint states a cause of action 
against the defendants under Sections 1 and 
2 of the Act of Congress of July 2, 1890, 
entitled, “An Act to protect trade and 
commerce against unlawful restraints and 
monopolies”, as amended. 


II 
[Definitions] 
_As used in this Final Judgment: 


(A) “Plain knit elastic top hosiery” shall 
mean men’s, women’s and children’s hosiery 
containing elastic material incorporated into 
plain knit tops to make the hose self- 
supporting; 


(B) “Plain knit elastic top hosiery ma- 
chinery” shall mean any machine or device 
capable of producing plain kn elastic top 
hosiery, or any attachment to a machine 
or device designed to render such machine 
or device capable: of producing plain knit 
elastic top hosiery; 
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(C) “Person” shall mean an individual, 
partnership, association, corporation or any 
other legal or business entity; 


(D) “Patents” shall mean letters patent, 
applications therefor, and continuations, re- 
issues, divisions and extensions thereof and 
patents issued upon such applications; 


(E) “Davis Co.” shall mean defendant 
The Davis Company; 


(F) “Patent pool” shall mean any agree; 
ment or understanding between. two or 
more persons to combine under single, joint 
or common ownership or control two or 
more separately owned patents, relating 
to the incorporating of elastic thread into 
plain knit hosiery tops to make plain knit 
elastic top hosiery or to machinery for 
incorporating elastic thread in plain knit 
hosiery tops, or rights under patents, for 
the purpose of participating in the proceeds, 
profits or advantages deriving from such 
combination. 


if 
[Applicability of Judgment] 


The provisions of this Final Judgment 
applicable to any defendant shall apply to 
such defendant, its officers, directors, sub- 
sidiaries, agents, employees, successors and 
assigns, and to each person acting or claim- 
ing to act under, through or for such de- 
fendant. 


IV 
[Institution of Patent Suits Prohibited] 


(A) The defendants are jointly and sev- 
erally enjoined and restrained from institut- 
ing, maintaining or furthering, or threatening 
to institute, maintain or further, any claim, 
suit or proceeding to collect royalties, 
charges or damages, or to obtain injunctive 
relief for or on account of any cause of 
action, under any of the patents set forth 
in Schedule A hereto annexed [not repro- 
duced] which patents were dedicated to the 
public by Davis Co. during the'‘pendency 
of this action; BS eat | 

(B) Davis Co. is hereby enjoined and 
restrained from instituting, maintaining or 
furthering, or threatening to institute, main- 
tain or further, any claim of patent infringe- 
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ment or any patent infringement suit or 
proceeding for or on account of the manu- 
facture, distribution or sale by any person 
of plain knit elastic top hosiery machinery. 


AVA 


[Patent Licensing Ordered and 
Practices Enjoined| 


(A) Davis Co. is hereby ordered and di- 
rected to issue to any person desiring the 
Same, at non-discriminatory charges and 
upon non-discriminatory terms and condi- 
tions, a non-exclusive license to manufac- 
ture, use and sell plain knit elastic top 
hosiery under any, some or all of the pat- 
ents owned or controlled by Davis Co., 
including those listed in Schedule B hereto 
-attached [not reproduced] ; provided, however, 
that it shall not be deemed discriminatory for 
Davis Co. to charge a non-defendant licensee 
a lesser royalty as consideration or part 
consideration for the settlement of an exist- 
jing claim or claims of such licensee to rights 
under any of the patents listed in said Schedule 
B, hereto attached [not reproduced]; 


(B) Davis Co. is enjoined and restrained 
from: 


(1) Terminating or cancelling any 
license heretofore or hereafter issued un- 
der any patent except for: 

(a) The failure of the licensee to pay 
royalties; 

(b) The refusal or failure to apply 
its proper license number to all prod- 
ucts manufactured, used or sold under 
any of said patents; 

(c) The refusal to permit an inspec- 
tion of its books and records for the 
purpose of ascertaining the amount of 
royalties due; or 
(2) Imposing any royalty charge under 

any patent after the expiration thereof. 


(C) The defendants are hereby enjoined 
and restrained from making any disposition 
of any of the patents owned or controlled 
by Davis Co., including those listed in 
Schedule B hereto attached [not repro- 
duced], or rights under any such patents, 
which deprives Davis Co. of the power or 
authority to issue said licenses required by 
subsection (A) of this Section V, unless 
they sell, transfer or assign said patents or 
rights and require, as a condition of such 


sale, transfer or assignment, that the pur- ~ 
chaser, transferee or assignee thereof shall. 
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observe the provisions of this Section V 
with respect to the patents or rights so 
acquired, and the purchaser, transferee or 
assignee shall file with this Court, prior to 
the consummation of said transaction, an 
undertaking to be bound by the provisions 
of this Section V with respect to the pat- 
ents or rights so acquired. 

(D) This Final Judgment shall not be 
construed as importing or impairing the 
validity or value, if any, of the said patents, 
including those listed in Schedule B hereto 
attached [not reproduced], and nothing 
herein shall prevent any applicant not 
barred by the rule of res judicata from 
attacking the validity or scope of any of 
the said patents. 


VI 


beacause of Interest in Patents Prohibited 
—Dissolution of Company] 


(A) Davis Co. is hereby enjoined and 
restrained from hereafter acquiring any 
interest in any United States or foreign 
patents, rights under patents or patent 
applications; 

(B) Upon expiration of the last expiring 
patent set forth in Schedule B hereto at- 
tached [not reproduced], the defendants 
shall proceed with diligence to wind up the 
affairs of Davis Co. and effect its disso- 
lution. 


Vil 
[Participation in Patent Pool Prohibited] 


Defendants are jointly and severally en- 
joined and restrained from entering into, 
participating in, or adhering to any patent 
pool hereafter created which has the pur- 
pose or the effect of restraining or tending 
to create a monopoly for the manufacture, 
distribution or sale of plain knit elastic top 
hosiery or plain knit elastic top hosiery 
machinery in the United States of America. 


VIII 
[Rights of Non-Defendants Not Affected] 


The Final Judgment shall not be con- 
strued to adjudicate or affect the rights or 
claims of any non-defendant persons in or 
under any of the patents set forth in 
Schedule B hereto attached [not repro- 
duced]. 

IX : 


[Inspection and Compliance] . 


For the purpose of securing compliance 
with this Final Judgment and for no other 
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purpose, duly authorized representatives of 
the Department of Justice shall, upon writ- 
ten request of the Attorney General or the 
Assistant Attorney General in charge of 
the Antitrust Division, and upon reasonable 
notice to any defendant herein made to the 
principal office of such defendant, be per- 
mitted, subject to any legally recognized 
privilege, (A) access, during the office hours 
of said defendant, to all books, ledgers, 
accounts, correspondence, memoranda and 
other records and documents in the posses- 
sion or under the control of said defendant 
relating to any of the matters contained in 
this Final Judgment, and (B) subject to 
the reasonable convenience of said defend- 
ant and without restraint or interference 
from it, to interview officers and employees 
of such defendant, who may have counsel 
present, regarding such matters. Upon 
written request of the Attorney General, 
or the Assistant Attorney General in charge 
of the Antitrust Division, on reasonable 
notice to any defendant herein made to its 
principal office, such defendant shall submit 
such written reports as may from time to 
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time be reasonably necessary to the enforce- 
ment of this Final Judgment. No informa- 
tion obtained by the means provided in this 
Section IX shall be divulged by the Depart- 
ment of Justice to any person other than 
a duly authorized representative of the 
Department of Justice except in the course 
of legal proceedings to which the United 
States is a party for the purpose of secur- 
ing compliance with this Final Judgment 
or as otherwise required by law. 


XxX 
[Jurisdiction Retained | 


Jurisdiction is retained by this Court for 
the purpose of enabling any of the parties 
to this Final Judgment to apply to the 
Court at any time for such further orders 
and directions as may be necessary or ap- 
propriate for the construction or carrying 
out of this Final Judgment, for the amend- 
ment, modification or termination of any of 
the provisions hereof, for the enforcement 
of compliance therewith and for the punish- 
ment of violations thereof. 


[ 67,404] United States v. H. P. Hood & Sons, Inc., et al. 


In the United States District Court for the District of Massachusetts. 


No. 7866, Dated December 31, 1952. 


Civil Action 


Case No. 948 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Consent Decrees—Specific Relief—Disposition of Stations—Practices Enjoined—Re- 
Acquisition of Interests and Use of Plants—Milk.—A defendant, engaged in the business 
of purchasing milk from producers and processing and selling such milk to business estab- 
lishments and consumers, is ordered by a consent decree to dispose of all its interest in the 
country milk receiving stations owned by it in specified cities and towns. Such dispositions 
shall be completed within one year and, if by sale, dispositions shall be to a party other 
than a defendant in the suit, or one owned, controlled by, or affiliated with, or related to 
any such defendant. Such sale shall be subject to the approval of the court upon reasonable 
notice to the Attorney General. 


The defendant and its president are enjoined from (1) re-acquiring the country milk 
receiving stations in a town heretofore sold on a specified date, and from (2) renewing a 
specified lease of a country milk receiving station upon its termination. Such defendants 
are enjoined from using specified milk plants owned by the defendant-company as coun- 
try milk receiving stations, except such plants may be used for the purpose of receiving 
milk to be distributed locally; and from using a specified milk plant owned by the defendant- 
company as a country milk receiving station for a period of three years, except such 
defendants may ship fluid milk therefrom to a specified marketing area to the extent that 
such shipments are necessary to retain said plant as a “regulated plant” within the mean- 
ing of a specified Federal Marketing order, or to the extent that said shipments are ordered 
or requested by the Market Administration under said order. 


See the Sherman Act annotations, Vol. 1, { 1530.90, 1535.10, 1590. 
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Consent Decrees—Practices Enjoined—Acquisitions.—A defendant and its president, 
engaged in the business of purchasing milk from producers and processing and selling such 
milk to business establishments and consumers, are enjoined by a consent decree from 
acquiring and holding ownership or control of the business, physical assets (except milk 
or milk products bought in or incidental to the ordinary course of business), or good will, 
Or any part thereof, or any capital stock or securities, of another such defendant. Such 
other defendant and its president likewise are enjoined from acquiring and from holding 
such interests of the first named defendant. 


The decree further enjoins the defendant and its president from acquiring, and from 
holding, for a period of three years, ownership or control of the business, good will or 
physical assets, or any part thereof, in a specified area, of any handler distributing milk 
in such area, or the capital stock or securities of any such handler. 


See the Sherman Act annotations, Vol. 1, § 1210, 1530.80. 


Consent Decrees—Practices Enjoined—Performance of Contracts—Agreements Not 
to Compete.—Defendants, engaged in the business of purchasing milk from producers and 
processing and selling such milk to business establishments and consumers, are enjoined 
by a consent decree trom the further performance of specified contracts and from adopting 
any course of conduct for the purpose of reviving such contracts; and from enforcing any 
contract or understanding made whereby any handler undertook or agreed not to com- 


pete with a named defendant in the distribution of milk. 
See the Sherman Act annotations, Vol. 1, { 1530.90. 


For the plaintiff: Newell A. Clapp, Acting Assistant Attorney General; Edwin H. 
Pewett; George F. Garrity, United States Attorney; and Gerald J. McCarthy, Robert L. 
Grant, John J. Galgay, Alfred Karsted, and W. D. Kilgore, Jr., Attorneys for the United 


States. 


For the defendants: Robert G, Dodge; Charles B. Reilly, and Ropes, Gray, Best, 
Coolidge and Rugg for H. P. Hood & Sons, Inc. and Harvey P. Hood; and E. L. Twomey 


for Whiting Milk Co. and Alfred A. Stickler. 


Final Judgment 
[Consent to Entry of Decree] 


Forp, District Judge [Jn full text]: Plain- 
tiff, United States of America, having filed 
its complaint herein on September 27, 1948; 
and the parties hereto by their attorneys 
having severally consented to the entry of 
this Final Judgment herein without trial or 
adjudication of any issue of fact or law 
herein, and without admission by any party 
in respect of any such issue: 

Now, therefore, before any testimony has 
been taken herein, and without trial or 
adjudication of any issue of fact or law 
herein, and upon consent of the parties 
hereto, it is hereby 

Ordered, adjudged and decreed as follows: 


I 
[Sherman Act Cause of Action] 


The Court has jurisdiction of the subject 
matter herein and of the parties hereto. The 
complaint states a cause of action against 
the defendants, and each of them, under 
Sections 1 and 2 of the Act of Congress of 
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July 2, 1890, entitled “An Act to protect 
trade and commerce against unlawful re- 
straints and monopolies,” as amended, com- 
monly known as the Sherman Act (15 
Was sSecsal2): 
II 
[Definitions | 

As used in this Final Judgment: 

(A) “Milk” shall mean cows’ milk pro- 
duced for human consumption in the form 
of fluid milk; 

(B) “Producer” shall mean any person 
owning or possessing one or more cows 
and selling a part or all of the milk pro- 
duced by such cows to handlers; 

(C) “Handler” shall mean any person 
engaged in the business of purchasing milk 
from producers and distributing such milk 
to retailers and consumers; 

(D) “County milk receiving station” shall 
mean the land, buildings, facilities and 
equipment maintained by a handler, in the 
area of milk production and outside the 
area of resale to consumers, at which milk 
is received directly by the handler from 
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producers’ farms and which is used only for 
receiving, weighing, sampling, testing, grad- 
ing, pooling and transferring the milk for 
shipment in bulk to a marketing area and 
not for processing or manufacturing the 
milk; 

(E) “Greater Boston, Massachusetts, mar- 
keting area” shall mean the territory in- 
cluded within the boundary lines of the 
following Massachusetts cities and towns: 
Arlington, Belmont, Beverly, Boston, Brain- 
tree, Brookline, Cambridge, Chelsea, Ded- 
ham, Everett, Lexington, Lynn, Malden, 
Marblehead, Medford, Melrose, Milton, Na- 
hant, Needham, Newton, Peabody, Quincy, 
Reading, Revere, Salem, Saugus, Somerville, 
Stoneham, Swampscott, Wakefield, Walt- 
ham, Watertown, Wellesley, Weymouth, 
Winchester, Winthrop and Woburn; 

(F) “Hood” shall mean the defendant 
H. P. Hood & Sons, Inc., a corporation 
organized and existing under the laws of 
the Commonwealth of Massachusetts and 
having its principal place of business in the 
City of Boston, Massachusetts; 

(G) “Whiting” shall mean Whiting Milk 
Company, a corporation organized and 
existing under:the laws of the Common- 
wealth of Massachusetts and having its 
principal place of business in the City of 
Boston, Massachusetts; 

(H) “Person” shall mean an individual, 
partnership, firm, .corporation, association, 
trustee or other business or legal entity. 


Ill 
[Applicability of Judgment] 


The provisions of this Final Judgment 
applicable to any defendant shall apply to 
such defendant and each of its officers, 
directors and subsidiaries, and to each of 
its or his agents, employees, successors and 
assigns, and to each person acting or claim- 
ing to act under, through or for them or 
any of them. 


IV 
[Performance of Contracts Prohibited] 


Defendants are each enjoined and re- 
strained from the further performance of 
any of the following contracts, agreements, 
arrangements or understandings (which 
have heretofore been cancelled) and from 
adopting, adhering to ‘or furthering any 
course of conduct for the. purpose or with 
the effect.of maintaining, reviving or rein- 
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stating any such contracts, agreements, ar- 
rangements or understandings: 

(A) Agreement of February 14, 1946, be- 
tween defendants Harvey P. Hood, Alfred 
A. Stickler, and Hood, and The First Na- 
tional Bank of Boston, which is set forth 
as Exhibit A of the complaint herein; 


(B) Agreement of January 22, 1947, be- 
tween defendant Alfred A. Stickler, Myrtle 
L. Stickler, his wife, and Marion Jule 
Stickler, his daughter, and Hood, which is 
set forth as Exhibit B of the complaint 
herein. 


Vv 


[Disposition of Stations Ordered— 
Use of Plants Prohibited] 


(A) Defendant Hood is hereby ordered 
and directed to dispose of all its interest in 
the country milk receiving stations owned 
by it in Harmony, Maine, New Sharon, 
Maine, Island. Pond, Vermont and. Derby, 
Vermont. The said dispositions shall be 
completed within one year from the date 
of the entry of this Final Judgment and, 
if by sale, shall be to a party other than a 
defendant herein, or one owned, controlled 
by, or affiliated with, or related to any such 
defendant and such sale shall be subject to 
the approval of this Court upon reasonable 
notice to the Attorney General. 


(B) Defendants Hood and Harvey P. 
Hood are each enjoined and restrained (1) 
from re-acquiring, directly or indirectly, the 
country milk receiving station at Livermore 
Falls, Maine, heretofore sold by defendant 
Hood on January 21, 1947; and (2) from 
renewing, upon its termination on April t, 
1954, the lease from St. Lawrence Co-opera- 
tive Dairies, Inc: to defendant Hood of the 
country milk receiving station at Norfolk, 
New York, and from continuing to perform 
under or adhere to said. lease after such 
termination. 


(C) Defendants Hood and Harvey P. 
Hood are each enjoined and restrained 
from using the milk plants owned by de- 
fendant Hood in’ Fryeburg, Maine and 
Burlington, Vermont as country milk re- 
ceiving stations, provided, however, that 
this shall not prohibit the use by said de- 
fendants of said plants, or either of them, 
for the purpose of receiving milk to be 
distributed locally. 


(D) Defendants Hood oS Bey Pe 
Hood are each enjoined and restrained, for 
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a period of threé’yeats from the date of 
entry of this Final Judgment, from using 
the milk plant owned by defendant Hood 
at Newport, Maine, as a country milk re- 
ceiving . station, provided, however, that 
defendants, may ship fluid milk therefrom to 
the Greater Boston, Massachusetts, market- 
ing area to the extent that such shipments 
are necessary to retain said plant as a 
“regulated plant” within the meaning of 
Federal Marketing Order No: 4, Regulating 
the Handling of Milk in:the Greater Boston, 
Massachusetts, Marketing Area, as amended, 
or to the extent that said shipments are 
ordered or requested by the Market Ad- 
ministrator under said Order. 


VI 
[Contracts and Acquisitions Prohibited] 


Defendants Hood and.Harvey P. Hood 
are each enjoined and restrained: 


(A) From enforcing any contract, cove- 
nant, agreement, understanding or arrange- 
ments heretofore made whereby any handler 
undertook or agreed not to compete with 
Hood in the distribution of milk; 


(B) From acquiring, directly or indirect- 
ly,. by purchase, merger, consolidation or 
otherwise, and from holding or exercising 
after such acquisition, ownership or control 
of the business, physical assets (except milk 
or milk products bought in or incidental to 
the ordinary course of business), or good 
will, or any part thereof, or any capital 
stock or securities, of defendant Whiting; 


"(C) For a period of three years from 
the date of entry of this Final Judgment 
from acquiring, directly or indirectly, by 
purchase, merger, consolidation or other- 
wise, and from holding or exercising after 
such acquisition, ownership, or control of 
the business, good will or physical assets, 
or any part thereof, in the Greater Boston, 
Massachusetts, marketing area or in or 
immediately adjacent to the cities of Port- 
land, Maine, Fall River, Massachusetts, 
Springfield, Massachusetts, or Providence, 
Rhode Island, of any handler distributing 
milk in said area or in any of said cities, 
or the capital stock or securities of any 
such handler. 


VII 


Defendants Whiting and Alfred A. Stick- 
ler are each enjoined and restrained from 
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acquiring, directly‘ or’ indirectly, by pur- 
chase, merger, consolidation’ ot othérwisé; 
and. from holding or exercising after such 
acquisition, ownership or control of the 
business, physical assets (except . milk or 
milk products bought in or ‘incidental to 
the ordinary course of business), or good 
will, or any part thereof, or any ‘capital 


stock or securities, of defendant Hood. 


VIII 
[Inspection and Compliance] 


For the purpose of ‘securing compliance 
with this Final Judgment, and for no other 
purpose, duly authorized ‘representatives of 
the Department Of Justice shall, on written 
request of the Attorney General in charge 
of the Antitrust Division and on notice to 
any defendant, made to such defendant at its 
principal office, be permitted (A) reason- 
able access, during the office hours of such 
defendant, to all books,‘ ledgers, accounts, 
correspondence, memoranda, and other.rec- 
ords and documents in.the possession .or 
under the control of such defendant, relat; 
ing to any of the matters contained in this, 
judgment; and (B) subject to the reason- 
able convenience of such defendant and 
without restraint or interference from it, 
to interview officers or employees of such 
defendant, who may have counsel present, 
regarding any such matters. Upon written 
request of the Attorney General, or ‘the 
Assistant Attorney General in charge of the 
Antitrust Division, on reasonable notice to 
any defendant herein made to its principal 
office, such defendant shall submit such 
reports in writing as may from time to time 
be necessary to the enforcement of this 
Final Judgment. Information obtained pur 
suant to the provisions of this Section VIII 
shall not be divulged by any representative 
of the Department of Justice to any person 
other than a duly authorized representative 
of the Department of Justice, except in the 
course of legal proceedings to which the 
United States is a party, or as otherwise 
required by law. 


IX 


[Jurisdiction Retained] 


Jurisdiction is retained for the purpose of 
enabling any of the parties to this Final 
Judgment to apply to this Court at any 
time for such orders and directions as may 
be necessary or appropriate for the con- 
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Alex Theatre Corp. v. Balaban & Katz Corp. 
compliance therewith, and for the punish- 


struction, modification or carrying out of : : 
ment of violations thereof. 


this Final Judgment, for the enforcement of 


[167,405] Alex Theatre Corporation, et al, v. Balaban & Katz Corporation, et al. 


In the United States District Court for the Northern District of [linois, East Divi- 
sion, No. 51 C 600. Dated December 16, 1952. 


Sherman Antitrust Act 


Practice and Procedure—Private Suit—Scope of Interrogatories—Competitive Area.— 
Plaintiffs’ order which uses the language of the court limiting answers to certain interroga- 
tories to a “reasonable competitive area” and “Loop” theatres is proper, although the 
defendants propose definite named theatres as composing a competitive area and limits 
“Loop” theatres to those having first runs. At this time, it would not be judicious for 
the court to decide as a matter of law an issue which must be decided as a matter of fact. 


See the Sherman Act annotations, Vol. 1, § 1640.579. 
For a prior opinion of the U. S. District Court, Northern District of Illinois, Eastern 


Division, see 1952 Trade Cases {[ 67,357. 


Memorandum 
[Proposed Orders Presented] 


LaBuy, District Judge [Jn full text]: 
Counsel have presented two proposed orders 
in connection with the court’s rulings on 
defendants’ objections to plaintiffs’ interrog- 
atories. 


[Scope of Interrogatories—Area] 


Plaintiffs’ order uses the language of 
the court limiting answers to certain in- 
terrogatories to a “reasonable competitive 
area” and “Loop” theatres; whereas the 
defendants have proposed definite named 
theatres as composing a competitive area and 
limits “Loop” theatres to those having first 
runs. The court is of the opinion that at this 
time it would not be judicious for it to decide 
as a matter of law an issue which must be 
decided as a matter of fact. It seems to 
the court the parties are in a better position 
to effectuate such a delineation in the pres- 
ent posture of the case since they are 
thoroughly familiar with theater operations. 
In the absence of any suitable agreement 
between them, this court is without the in- 
formation necessary at this time to limit 


the area or theatres with more definiteness 
than that designated in its memorandum. 
The plaintiff's order is proper in this report 
being in accord with the court’s opinion. 


[Inconsistency Corrected] 


In addition counsel call the court’s atten- 
tion to an inconsistency in rulings on inter- 
rogatory 206 and 208. With respect to 
interrogatory 206 the court overruled the 
defendants’ objection and limited the an- 
swers to the Chicago Film Exchange Area 
and the period covered by the plaintiff's 
complaint. With respect to interrogatory 
208, being identical to interrogatory 206 
except it relates to Warner Bros. theatres, 
the court overruled the objection without 
limitation. This is, of course, inconsistent 
and the court will at this time correct its 
ruling to limit the answer to interrogatory 
208 to the Chicago Film Exchange Area 
and the period covered by the plaintiffs’ 
complaint. 


The court has this day entered the order 
submitted by the plaintiffs with the change 
reflected as to interrogatory 208 and gives 
the defendants ninety (90) days in which to 
answer all interrogatories. 
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[| 67,406] In the Matter of the Arbitration of certain differences between Henri 
Kummerman and Etablissements MacGregor Comarain, now known as MacGregor 
Comarain, S. A., petitioners, and Seaboard Machinery Corp. of New Jersey and Seaboard 
Machinery Corporation of Delaware, respondents. 


In the United States District Court for the Southern District of New York. Civ. 


77-139. Filed December 30, 1952. 


New York Donnelly Antitrust Act 


State Laws—Arbitration—Contract in Restraint of Trade as Defense—Motion to 
Amend Answer and for a Jury Trial—Motions by a party, which is resisting an order to 
compel arbitration on the ground that the agreement to arbitrate arises out of an exclusive 
licensing agreement allegedly void and illegal under a state antitrust law, to permit it 
to amend its answer by adding the defense that the contract sued upon is illegal and to 
modify an order granting the other party’s motion to compel arbitration unless sufficient 
evidence was produced to support the party’s motion for a jury trial as to the validity 
of the licensing agreement are granted. The party has produced sufficient evidence to 


make a genuine issue entitling it to a trial by jury. 


See the State Laws annotations, Vol. 2, § 8615.60. 


For the petitioners: 
N. Y., for Henri Kummerman. 


Riegelman, Strasser, Schwarz and Spiegelberg, New York, 


For the respondents: Hyman I. Fischbach, New York, N. Y., and Donovan, Leisure, 
Newton, Lumbard and Irvine, New York, N. Y. 


Memorandum 


{Motion to Amend Answer and Modify 
Order] 


Murpuy, District Judge [/n full text]: 
This is a motion by respondent, Seaboard 
Machinery Corp. of New Jersey, for orders 
(1) permitting respondent to amend its 
answer by adding a fourth defense that the 
contract sued upon is void and illegal un- 
der § 340 of the N. Y. General Business 
Law; (2) modifying an order made by 
this Court on August 26, 1952, and entered 
September 8, 1952, granting petitioner’s 
motion to compel arbitration unless within 
sixty days from the date of its entry 
respondent produced sufficient evidence to 
support its motion for a jury trial on the 
issue of the validity of the contract as one 
in restraint of trade; and (3) adding this 
cause to the jury trial calendar. 


[Resist Arbitration Because of Licensing 
Agreement | 


The agreement to arbitrate arises out of 
one between petitioners and respondents 
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made on November 30, 1950 in which peti- 
tioners granted to Seaboard of New Jersey 
an exclusive license to manufacture Mac- 
Gregor type hatch covers for ships in the 
United States at an agreed royalty. Previ- 
ously, respondent owned exclusive rights to 
manufacture such covers under a similar 
Mege patent. Respondents have resisted 
an order to compel arbitration because, they 
insist, the licensing agreement is invalid 
as a contract in restraint of trade. 


[Entitled to Jury Trial] 


Within the sixty-day period provided in 
the order of this ourt of August 26, 1952, 
respondents have produced sufficient evi- 
dence to “make a genuine issue entitling 
[them] to a trial by jury.” Cf. Almacenes 
Fernandez, S. A. v. Golodetz, 2 Cir., 148 F. 
2d 625 at page 628. 

Accordingly, respondent’s motion for these 
orders is granted. 


Settle order. 
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[167,407] Dejay Stores, Inc. v. Federal Trade Commission. © 


In’ the United States Court of Appeals for the Second Circuit. 
Decided ‘December 30, 1952. 


Petition to review and set aside order of the Federal Trade Commission, 


Dkt. No. 22391. 


Federal Trade Commission Act 


Deceptive Practice—Misuse of Form Letter—A petition to set aside an order 
prohibiting use of a misleading form letter to obtain the current address of delinquent 
debtors is denied. The form letter currently used reads as follows: “I understand’ that 
you are a friend of I havesan important detter\domms suse. oe so 
pléase let mé-have the correct address. Thanks, J. King.” J. King was John King, the 
petitioner’s comptroller who supervises the collection of unpaid: balances. Although it is 
clear that the letter is’ literally true, the information is sought on behalf of a store to 
assist it in collecting its.debt, and not on behalf of an individual.named:J. King to enable 
him to forward an important personal letter to the delinquent. The fact that there is no actual 
evidence that anyone is likely to be deceived does not impair the finding. that the letter 
was misleading. Petitioner intended it to be déceptive, and as used it obviously was so. 


See the Federal Trade Commission Act annotations, Vol. 2, § 6601.61. 


Deceptive Practice—Act To Prevent Renewal of Discontinued Practice Justified.— 
The inclusion of two form letters voluntarily abandoned in 1943 and 1946 in a cease and 
desist order issued in 1952 is justified. Since it is clear that the petitioner continued its 
campaign to trace its debtors by using the “J. King” letter which, though less flagrantly 
deceptive than the earlier practices, had the same purpose and effect, the Commission is 
justified in such a finding and in acting to prevent a renewal of the earlier methods. A 
court should interfere with the Commission’s discretion in making an order to prevent 
the resumption of a discontinued practice only when it appears that the practice has been 
“surely stopped.” 


See the Federal Trade Commission Act annotations, Vol. 2, §/6125.278. 


Misrepresentation—Misleading Form Letters—Public Interest—A Federal Trade 
Commission order prohibiting the use of form letters for the purpose of obtaining the 
current address of delinquent debtors is in the public interest, in that it seeks to’ prevent 
creditors from using dishonest methods in collecting their debts. It is not necessary to 
establish that the person deceived has suffered any pecuniary loss. 


See the Federal Trade Commission Act annotations, Vol. Z, 7 6125-350. 
Affirming a Federal Trade Commission order in Dkt. 5793. - 
For petitioner: Gallop, Climenko & Gould; Milton S. Gould,’ Counsel. 


For respondent: W. T. Kelley, General Counsel, Robert B. Dawkins, Assistant 
General Counsel, and Donovan Divet, Special Attorney, for Federal Trade Commission. 


Before Aucustus N. Hann, CuaAsE and FRANK, Circuit Judges. 


[Use of Letter Found Deceptive] 


Per Curia [In full text]: Affirming the 
decision of a Hearing Examiner, the Fed- 
eral Trade Commission on April 10, 1952, 
ordered the petitioner to cease and desist 
from using various devices to obtain ad- 
dresses of delinquent debtors because such 
devices had been found to be deceptive and 
misleading in violation of the Federal Trade 
Commission Act, 15 U. S. C. A. §45(a). 
The Hearing Examiner found that prior to 
1943 the petitioner had sent delinquent debt- 
ors at their last known address a double 
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post card reading: “Due to the shortage of 
transportation and manpower, we are un- 
able to interview you personally. So please 
fill out detachable card and mail in. Re- 
spectiully yours, Personnel Management 
Bureau.” The return card contained blanks 
which if filled in would provide petitioner 
with the debtor’s address, and present em- 
ployment status. It was also found that 
prior to 1946 a double post card addressed 
to debtors had been sent—reading as fol- 
lows: “Dejay Service Co., 114 East 23rd 
St., New York, N. Y. Norice or Goons For 
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Detivery. We are holding a package ad- 
dressed to which we have 
been unable to deliver because of incorrect 
address. Same will: be forwarded upon re- 
ceipt of the attached card properly filled in 
with the correct address of the above party. 
Deyay Service Co.’ The petitioner was 
found to be presently using a form letter 
in simulated handwriting, addressed to ref- 
erence furnished by the delinquent debtor 
at the time of his purchase: “I understand 
that you are a friend of -s: 
have an important letter for . 
so please let me have the correct address. 
Thanks. J. King.” The return envelope 
bore the address of “J. King, 10th Floor, 
iietast 2ord St. iNew York ll. Nev.” 
The petitioner’s practice was to write to 
debtors whose payments had been delinquent 
for two months or more requesting prompt 
payment. If this dun was returned by the 
post office because the addressee could not 
be located, the form signed “J. King” was 
sent to the debtor’s references. “J. King” 
is John King, the petitioner’s comptroller 
who supervises the coilection of unpaid bal- 
ances. It was found that the purpose of 
the form was to obtain the debtor’s present 
address; the dunning letter, returned by the 
post office, was the only letter which the 
petitioner had for the debtor. The Hearing 
Examiner found that although the repre- 
sentation in this form letter was not lit- 
erally false, “it and the circumstances 
surrounding its use are deceptive and mis- 
leading to the recipient,’ since a recipient 
of ordinary intelligence would not realize 
the real purpose of the letter. 


[Practices Forbidden by Order] 


The petitioner was ordered to cease using 
the names “Personnel Management Bureau” 
and “Dejay Service Co.,” and from using 
any other material representing that its 
business is other than that of retailing mer- 
chandise. Also proscribed were representa- 
tions that persons about whom information 
was sought were consignees of goods or 
packages in the hands of the petitioner, or 
that the information sought was to enable 
the petitioner to deliver the packages. The 
Commission further forbade the use of let- 
ters for the purpose of obtaining the cur- 
rent address of delinquent customers which 
represented that any person other than the 
petitioner has a letter for delivery to the 
delinquent debtor. The Federal Trade Com- 
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mission affirmed the ordet.of the Hearing 
Examiner. 


[Interpretation of Letter] 


The petitioner’s first contention is that’ 
the “J. King letter” does not constitute ani 
unfair or deceptive practice within the 
meaning of the Federal’ Trade Commission 
Act, It is clear that, while the ‘letter is 
literally true, the information’ is sought on 
behalf of the store to assist it in collecting 
its debt, ‘and not'‘on behalf of an individual’ 
named J. King to enable him to forward 
an important personal letter to the delin- 
quent. Cf. Silverman v. Federal Trade Com- 
mission, [1944-1945 Trapre Cases { 57,300], 
Oth Cir., 145 F. 2nd 751; Rothschild v. Fed- 
eral Trade Commission, [1952 TrapE CASES 
7 67,364], 7th Cir., IP, Bal (filed 
November 20, 1952) ; Bennett v. Federal Trade 
Commission, D. C. Cir., F, 2d (filed 
November 28, 1952). The fact that there is 
no actual evidence that anyone is likely to 
be deceived does not impair the finding that 
the letter was misleading. The petitioner 
intended it to be deceptive, and as used it 
obviously was so. 


[Attempt To Prevent Resumption of 
Discontinued Practice Justified] 


The petitioner asserts that the cease and 
desist order should not have included the 
two forms which it had voluntarily aban- 
doned in 1943 and 1946, because the finding 
that the cessation was not permanent, com- 
plete or in good faith was not supported by 
the evidence. Since it is clear that the peti- 
tioner continued its campaign to trace its 
debtors by using the “J. King”’ letter which, 
though less flagrantly deceptive than the 
earlier practices, had the same purpose and 
effect, the Commission was justified in such 
a finding and in acting to prevent a renewal 
of the earlier methods. A court should in- 
terfere with the Commission’s discretion in 
making an order to prevent the resumption 
of a discontinued practice only when it ap- 
pears that the practice has been “surely 
stopped.” See Eugene Dietzgen Co. v. Fed- 
eral Trade Commission, [1944-1945 TRADE 
(ress VW SZ2Oll, ie (Cie, WA el Gl SYZAle 
260als certs denied=323 Unis. 730: 


[Public Interest Involved] 


Finally, the petitioner asserts that the 
requisite public interest for the Commission 
to act was not shown to exist. But it is not 
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necessary to establish that the person de- 
ceived has suffered any pecuniary loss. 
Federal Trade Commission v. Algoma Lumber 
Co., 291 U. S. 67, 78. The: Pederal_frade 
Commission’s conclusion that it is in the 
public interest to require that creditors 
should not use dishonest methods in col- 
lecting their debts is within its discretion. 
See Federal Trade Commission v. Klesner, 


280 U. S. 19, 27-8. Orders preventing sim- 


ilar practices have been upheld in three 
circuits. Stlverman v. Federal Trade Commis- 
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sion [1944-1945 Trane Cases § 57,300], (9th 
Cir.), supra; Rothschild v. Federal Trade 
Commission {1952 TrAvE CASES § 67,364], (7th 
Cir.), supra; Bennett v. Federal Trade Com- 
mission (D. C. Cir.), supra. 


[Petition To Set Aside Order Denied] 
The petition to set aside the order of the 
Commission is denied, and pursuant to 15 
U.S. C. A. §45(c) it is ordered that peti- 
tioner comply with the order of the Federal 
Trade Commission. 
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[| 67,408] Emmett B. Peter, Jr. v. Western Newspaper Union, et al. 


In the United States Court of Appeals for the Fifth Circuit. No. 14023, Dated 
January 5, 1953. 


Appeal from the United States District Court for the Southern District of Florida. 


Clayton Antitrust Act and Sherman Antitrust Act 


Suit for Civil Damages—Persons Who May Be Injured—Stockholder of Corporation 
—Losses to the Corporation—Loss to Stockholder in Sale of Stock——A complaint of a 
former stockholder in a newspaper corporation, which alleges that a supplier of newsprint 
and reprinted news, a newspaper publisher, and certain officers of the supplier and pub- 
lisher violated the antitrust laws in acquiring, and by acquiring, the stock of the newspaper 
corporation, and which seeks damages suffered by (1) loss of profits which the news- 
paper corporation would have made from advertising, (2) loss of profits which the newspaper 
corporation would have made from commercial printing, (3) loss of profits which the 
newspaper corporation would have made with increased circulation of a newspaper, and 
(4) loss of a sum in connection with the sale of the stockholder’s capital stock in the 
newspaper corporation to one of the defendants, was properly dismissed. A stockholder 
in a corporation is not injured in his business or property merely because alleged antitrust 
violations have caused injury to the business or property of the corporation as a result 
of which the value of its stock has been reduced. The first three classes of damages are 
derivative from the corporation and can be recovered only by the corporation. The fact 
that the capital stock has been acquired in violation of the Clayton Antitrust Act would 
not alter this principle because there is no causal connection between such acquisition and 
the previous damage to the purchased corporation. 


The alleged damages suffered by the stockholder in the sale of his stock are indirect, 
consequential or derivative from the corporation, and cannot be recovered by the stock- 
holder as an individual. Prior to the sale of the stock, its depreciation in value had already 
been suffered from injuries directly affecting the corporation rather than the stockholder. 
The sale of the shares of stock resulted in no further loss to the stockholder, but substi- 
tuted for the already depreciated value of the stock money supposedly of equal value. 


The stockholder cannot recover such damages, although the sale of its stock and of 
that held by the other stockholder to one of the defendants deprived the stockholders of 
a remedy through corporate action for any wrong. The power to influence corporate 
action was one of the incidents of the ownership of the stock to be taken into consideration 
in arriving at its sales price. The stockholder in this action has not sought to avoid the 
sale of stock, but has sought to reeover damages suffered by him individually. 


See the Sherman Act annotations, Vol. 1, { 1640.213; Clayton Act annotations, Vol. 1, 
§ 2024.10, 2027. 


Suit for Civil Damages—Acquisition of Stock—Defense that Plaintiff Participated in 
Antitrust Violation—It would not be a defense that the plaintiff himself was a party to a 
violation of Section 7 of the Clayton Antitrust Act in selling his stock to a defendant, 
for the plaintiff acting under economic duress, public policy would demand court inter- 
vention in his behalf even if technically he could be considered in pari delicto. 


See the Clayton Act annotations, Vol. 1, § 2027. 
For the appellant: William A. Gillen, Tampa, Florida. 
For the appellees: Fred H. Kent and Clarence G. Ashby, Jacksonville, Florida. 
Before Borau, STRUM, and Rives, Circuit Judges. 
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[Complaint Dismissed in Trial Court] 


Rives, Circuit Judge [In full text]: A 
complaint seeking to recover treble damages 
for alleged violations of certain Antitrust 
Laws of the United States was dismissed on 
motion and this appeal ensued. The reasons 
for the dismissal were well stated by the 
District Court in its judgment as follows: 


“Ordered and Adjudged that defend- 
ants’ motion to dismiss this action (filed 
August 30, 1951) is granted upon the 
ground that the complaint fails to show a 
right in plaintiff to maintain the action, 
in that he is not shown to have been 
injured in his business or property within 
the meaning of 15 U. S. C. A. 15, as con- 
strued by the United States Courts. 
Plaintiff formerly was a stockholder in a 
corporation alleged to have been injured 
by defendants’ violation of the Anti-Trust 
Laws of the United States (15 U. S. C. A. 
Secs) die 23565749 113, 13-A\15, 18*and?22): 
Under the decided cases, the damage suf- 
fered by plaintiff as a stockholder was 
incidental and gives rise to no cause of 
action under Section 15. He may be en- 
titled to maintain some other form of 
action against defendants, but not the 
statutory one brought. ‘This defect is 
jurisdictional and the defendants are en- 
title to a final order of dismissal: (Peter- 
son, et al., v. Borden Co., 50 F. 2d 644 (7 
C. A.); Blumenstock Bros. Adv. Agency v. 
Curtis Publishing Co., 252 U. S. 436, 440, 
64 L. Ed. 649, 652; Annotation 139 
A. L. R. 1013, 1017). " 


The District Court did not reach the 
question of whether the allegations of the 
plaintiffs complaint were sufficient to charge 
the defendants with violations of the Anti- 
trust Laws of the United States, because it 
held that in no event could the individual 
plaintiff maintain the action. To review 
that decision, however, it is necessary to 
keep in mind the averments of the com- 
plaint. 


[Defendants’ Business Activity] 


The defendant, Western Newspaper Union 
is engaged in the newspaper supply busi- 
ness including the sale and shipment in 
interstate commerce of paper of the type 
upon which newspapers are printed, com- 
monly known as newsprint, the sale and 
shipment in interstate commerce of certain 
preprinted news and comic features upon 
some of the newsprint sold by it, and the 
sale and shipment in interstate commerce of 
completely printed tabloid service and 
feature services. 
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The defendant, The News-Journal Com- 
pany, is engaged in publishing and selling 
newspapers in various cities of the State of 
Florida and in soliciting and fulfilling con- 
tracts for commercial printing. 


The defendant, John H. Perry, is a di- 
rector and stockholder of the two defend- 
ant corporations and’ has long’ been 
engaged in the business of publishing news+ 
papers in the newspaper and printers’ supply 
businesses. He is the owner and publisher 
of a large chain of newspapers and other 
publications in the State of Florida and 
other states, including some twenty-four 
named newspapers in the State of Florida. 


The defendant, John H. Perry, Jr., is the 
son of the defendant, John H. Perry, and is 
Vice-President or other executive officer, a 
director in and a stockholder of the, two 
defendant corporations and is associated 
with his father in the various named enter- 
prises. The defendant, E. D. Shirey, is the 
resident manager of the defendant, Western 
Newspaper Union. 


About 1946 The News-Journal Company 
purchased two newspapers in the City of 
Leesburg, Florida, known'as The Leesburg 
Commercial and The Leesburg Ledger, and 
consolidated those newspapers into one 
published under the name of The Leesburg 
Commercial Ledger. About 1947 The 
News-Journal Company purchased a news- 
paper in Tavares, Florida, and thereafter 
published the same under the namé of 
Eustis Lake Region News. 


[Plaintiff Purchases Paper| 


In May 1947 the plaintiff together with 
two other individuals purchased a news- 
paper in Tavares, Florida, known as The 
Lake County Citizen and subsequently or- 
ganized a corporation known as The Lake 
County Citizen, Incorporated, to which the 
assets of said newspaper were transferred. 
The capital stock of the corporation was 
divided equally among the plaintiff and his 
two associates. The plaintiff became editor 
of The Lake County Citizen. That news- 
paper was published first as a weekly news- 
paper and then twice each week and was 
distributed in Lake County, Florida, par- 
ticularly in and around the cities of Tavares, 
Eustis, Mount Dora and Astatula, Florida. 


Newsprint was in great demand by pub- 
lishers of newspapers and the supply thereof 
was extremely scarce. The Western News- 
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‘Paper Union processed, sold and distributed 
in interstate commerce approximately 90% 
of all newsprint partly preprinted with news 
features and adyertising, processed, sold and 
distributed throughout the United States. 
The Lake County Citizen, Incorporated, 
purchased and received from the Western 
Newspaper Union a large part of the news- 
print upon which it published The Lake 
County Citizen. 


In and prior to June, 1948 The Lake 
County Citizen, Incorporated, made plans 
and arrangements for the publication of a 
newspaper to be known as The Leesburg 
Leader and to be sold and distributed in 
and around Leesburg, Florida. Said news- 
paper was to be published on Tuesday and 
Friday of each week, the first issue to be 
Friday, June 11, 1948. The Leesburg 
Leader was in competition with The Lees- 
burg Commerical Ledger and Eustis Lake 
Region News, both of which latter news- 
papers were published by the defendant, 
The News-Journal Company. 


[Conspiracy Alleged] 


The defendants contracted, combined or 
conspired in restraint of trade or commerce 
or to monopolize all or a part of the trade 
or commerce among the several states by 
eliminating the publishing and sale in inter- 
state commerce by The Lake County Citi- 
zen, Incorporated, of The Leesburg Leader 
as a competitor of The News-Journal Com- 
pany, and also by eliminating The Lake 
County Citizen, Incorporated, as a com- 
petitor of The News-Journal Company in 
soliciting and fulfilling contracts for com- 
mercial printing. 


The Lake County Citizen, Incorporated, 
made arrangements to purchase from the 
Miami Herald the newsprint for use in 
publishing each week the Friday edition of 
The Leesburg Leader. It placed a standing 
and continuing order with Western News- 
paper Union for 1400 sheets of partially pre- 
printed newsprint to be supplied each week, 
which order was accepted by Western News- 
paper Union. The first edition of The 
Leesburg Leader on Friday, June 11, 1948, 
was published on newsprint purchased from 
the Miami Herald; the second edition on 
Tuesday, June 15, 1948, on newsprint in- 
cluding the preprinted service which had 
been sold and shipped to The Lake County 
Citizen, Incorporated, by Western News- 
paper Union. Immediately after that pub- 
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lication, on June. 15, 1948, the defendant, 
Western Newspaper Union, through its 
resident manager, E, D. Shirey, notified The 
Lake County Citizen, Incorporated, that the 
printed sérvice which Western Newspaper 
Union had been selling to The Lake County 
Citizen, Incorporated, was for use only in 
Tavares, Florida, and not in Leesburg, 
Florida, and instructed that company not to 
use the printed service further in the pub- 
lication of The Leesburg Leader, that The 
Leesburg Commercial Ledger had the com- 
plete selection of the features of Western 
Newspaper Union for use in Leesburg and 
that a preprinted service could not be fur- 
nished to The Lake County Citizen, Incor- 
porated, for use in Leesburg, and further, 
that if The Lake County Citizen, Incor- 
porated, used any of the newsprint for the 
publication of The Leesburg Leader, West- 
ern Newspaper Union would not sell it any 
newsprint or preprinted service of any kind 
even for use in The Lake County Citizen, 
sold and distributed in Tavares, Florida. 
The plaintiff claims that the defendants 
used the short supply of newsprint as an 
economic weapon against competitors. 


The Lake County Citizen, Incorporated, 
did not have any agreement or contract 
with Western Newspaper Union restricting 
the use of the newsprint and ‘preprinted 
service which it purchased for the news- 
paper published in Tavares, Florida. The 
printed features sold by Western News- 
paper Union were numerous and varied and 
it was easily possible to make available non- 
duplicating printed service features for use 
in The Leeshurg Leader and for use in The 
Leesburg Commercial Ledger. The com- 
plaint avers on information that The News- 
Journal Company as publisher of The Leesburg 
Commercial Ledger did not have any con- 
tract giving that company complete selec- 
tion of the printed features of Western 
Newspaper Union to the exclusion of the 
use of a nonduplicating service by The 
Leesburg Leader. 

From and after June 15, 1948, in further- 
ance of the combination and conspiracy, the 
Western Newspaper Union refused to sell 
to The Lake County Citizen, Incorporated 
for use in The Leesburg Leader any news- 
print or newsprint with printed service. It 
was then necessary for the plaintiff and his 
associates to discontinue their promotional 
efforts on the behalf of The Leesburg 
Leader and to make various efforts to locate 
sources of newsprint upon which to print 
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the Tuesday issue of The Leesburg Leader. 
They were unable to find an adequate source 
of supply of the newsprint and there was 
no other source available to them of pre- 
printed news features or newsprint. 


In further pursuance of the combination 
and conspiracy on or about August 20, 1948, 
the defendant Western Newspaper Union 
refused to sell and deliver to The Lake 
County Citizen, Incorporated, a service de- 
scribed as a completely printed tabloid for 
The Leesburg Leader. 


In further pursuance of the conspiracy to 
restrain trade or to create a monopoly and 
in order to eliminate The Leesburg Leader 
as a competitor, The News-Journal Com- 
pany cut prevailing printing prices. Several 
specific instances are alleged. As a result 
in the month of December, 1948 there was 
at least a $1,000.00 decrease in the volume 
of commercial printing business of The 
Lake County Citizen, Incorporated. The 
latter’s presses were idle while the presses 
of The News-Journal Company were busy 
producing low cost printing at a loss of 
thousands of dollars to The News-Journal 
Company in an attempt to eliminate The 
Lake County Citizen, Incorporated, as a 
competitor. 


The Lake County Citizen, Incorporated, 
attempted to remain in business. It had to 
cut the number of its employees because of 
its inability to pay salaries. The plaintiff 
and his two associates worked 10 to 12 
hours per day, seven days per week in 
soliciting subscriptions and advertising and 
in handling the detailed work of setting the 
type in turning out the two newspapers. 
By June 15, 1949, the tactics of the defend- 
ants had reduced the business and income 
of The Lake County Citizen, Incorporated, 
to such a degree that it could no longer 
compete with The News-Journal Company. 
The complaint alleges that ‘fas a further 
proximate result of the aforesaid contract, 
combination or conspiracy of the defend- 
ants, it became necessary for the plaintiff 
and the other two stockholders of The Lake 
County Citizen, Incorporated, to sell their 
shares of capital stock in said corporation 
to The News-Journal Company.” Such sale 
was for a total sum of $6,000.00, of which 
the plaintiff received % or the sum of 
$2,000.00. The plaintiff alleges that the 
reasonable value of his stock under normal 
circumstances would have been many times 
greater than said sum. The News-Journal 
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Company declined to purchase any of the 
machinery and most of the office equipment 
of The Lake County Citizen, Incorporated, 
and each of the three stockholders was able 
to realize from the sale of such machinery 
and equipment the sum of $1,425.00. 


[Four Classes of Actual Damages] 


The complaint sets forth in paragraph 34 
four classes of actual damages as follows: 


“(a) He suffered the loss of the sum of 
$2333.33, the same being one-third of the 
amount of profits in the sum of $7,000, 
which The Lake County Citizen, Incor- 
porated, as publisher of The Leesburg 
Leader would reasonably have made from 
advertising. 


“(b) He has suffered the loss of the 
sum of $1666.67, the same being one-third 
of the amount of profits in the sum of 
$5,000, which The Lake County Citizen, 
Incorporated would reasonably have made 
from commercial printing. 


“(c) He has suffered the loss of the 
sum of $1,166.67, the same being one-third 
of the amount of profits in the sum of 
$3500 which The Lake County Citizen, 
Incorporated, as publisher of The Lees- 
burg Leader, would reasonably have made 
in connection with increased circulation 
of said newspaper. i 


“(d) He suffered the loss of the sum of 
$6,637.67 in connection with the sale of 
one-third of the total shares of capital 
stock of The Lake County Citizen, In- 
corporated to The News-Journal Com- 
pany. The reasonable value of the 
plaintiff's stock would have been one-third 
of the sum of $29,000, to wit, $9666.67, 
which was the reasonable value of the 
corporation, less the sum of $3,029, which 
the plaintiff actually received from The 
News-Journal Company and from the 
sale of certain machinery and equipment 
belonging to The Lake County Citizen, 
Incorporated.” 


Title 15 U. S. C. A., Sec. 15 provides as 
follows: 


“Any person who shall be injured in his 
business or property by reason of any- 
thing forbidden in the antitrust laws may 
sue therefor in any district court of the 
United States in the district in which the 
defendant resides or is found or has an 
agent, without respect to the amount in 
controversy, and shall recover threefold 
the damages by him sustained, and the 
cost of suit, including a reasonable at- 
torney’s fee.” 


Copyright 1953, Commerce Clearing House, Inc. 


Number 258 (Ex. Ed.)—3 
1-22-53 


[Plaintiff Not Injured] 


As indicated by the District Judge, it is 
well settled that a stockholder in a cor- 
poration as such is not injured in his busi- 
ness or property within the meaning of that 
provision merely because the unlawful com- 
bination or conspiracy has caused injury to 
the business or property of the corporation 
as a result of which the value of its stock 
has been reduced. Cases cited in the Dis- 
trict Court’s opinion, quoted supra, Coast v. 
Hunt Oil Co. [1952 Trave Cases § 67,257], 
195 F. 2d 870, and cases there cited. Cases 
collected in Annotation 139 A. L. R. 1018, 
1019. The courts have held that the statute 
was intended to follow the settled policy of 
the law as to when redress must be sought 
by the corporation and when an individual 
wrong is done to the stockholder. Loeb v. 
Eastman Kodak Co., 183 F. 704, 709. It 
seems clear to us that the first three classes 
of damages sought to be recovered by the 
plaintiff and listed under sub-paragraphs 
(a), (b), (c) of paragraph 34 of the com- 
plaint, quoted supra, are derivative from the 
corporation and could be recovered only 
by the corporation itself. We do not think 
that the fact that the capital stock of the 
corporation has been acquired by the de- 
fendant, The News-Journal Company, in 
violation of Section 18 of Title 15 U. S.C. A. 
would alter this principle, for there is no 
causal connection between such acquisition 
and the previous damage to the purchased 
corporation. Peterson v. Borden Co., 50 F. 
2d 644. 


[Not Damaged in Sale of Stock] 


A more difficult question is presented as 
to the plaintiff's right to recover the fourth 
class of damages, that claimed under sub- 
paragraph (d) of paragraph 34 of the com- 
plain, namely the loss at which plaintiff 
was caused to sell his shares of stock. Un- 
der the general policy of the law applying 
in antitrust cases (Loeb v. Eastman Kodak 
Co., supra) a stockholder may maintain an 
action in his own right for an injury directly 
affecting him resulting from the violation of 
a duty owed the stockholder by the wrong- 
doer. The language of the Antitrust Laws 


1 Ritchie v. McMullen, 79 F. 522, 533 (Opinion 
by Taft, Circuit Judge); General Rubber Co. v. 
Benedict, 215 N. Y. 18, 21 (Opinion by Cardozo, 
J.); Adams v. Clark, 239 N. Y. 403 (Opinion by 
Pound, J.); Niles v. N. Y. C. & H. R. R. Co., 
176 N. Y. 119, 123, 124; Green v. Victor Talking 
Machine Co., 24 F. 2d 378, 381; Sutter v. Gen- 
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is broad enough the protect “any person 
who shall be injured in his business or prop- 
erly toes CA eeitavouldibe 
no defense that the plaintiff was himself a 
party to the violation of 15 U.S. C. A. 18 in 
selling his stock to the defendant News- 
Journal Company, for the plaintiff acting 
under economic duress, public policy would 
demand court intervention in his behalf 
even if technically he could be considered in 
pari delicto. Ring v. Spina [1944-1945 Trave 
Cases 57,347], 148 F. 2d 647, 653. A 
wrong causing a stockholder to part with 
his shares for less than their real value has 
been held to be a direct injury to the indi- 
vidual stockholder. Coronado Development 
Corporation v. Millikin, supra, and cases 
there cited. The injury to the stockholder, 
however, must be direct and not merely 
consequential or derivative through the cor- 
poration. (See authorities cited in footnote 
1, supra.) In the present case under the 
averments of the complaint, prior to the 
sale of the stock, its depreciation in value 
had already been suffered from injuries di- 
rectly affecting the corporation rather than 
the stockholder. The sale of the shares of 
stock resulted in no further loss to the 
stockholder but substituted for the already 
depreciated value of the stock money sup- 
posedly of equal value. See Peterson v. 
Borden Co., supra. 


[Cause of Action Through Corporation| 


It is true that the sale of the plaintiff's 
stock and of that held by the other two 
stockholders to the defendant News- 
Journal Company effectively deprived the 
stockholders of a remedy through corporate 
action for any wrong. The power to in- 
fluence corporate action was one of the 
incidents of the ownership of the stock to 
be taken into consideration in arriving at its 
sales price. If on account of duress, coer- 
cion or any other ground the plaintiff had a 
right to avoid the sale of this stock and to 
force a suit by the corporation or to bring 
a secondary action as a shareholder [Rule 
23 (b) Federal Rules of Civil Procedure], 
that course has not been pursued. The 
plaintiff has rather sought to recover for 


eral Petroleum Corp., 167 A. L. R. 271, 276, 
170 P. 2d 898; Coronado Development Corpora- 
tion v. Millikin, 175 Mise. 1, 22 NYS 2d 670, 
674, 675; same case, 262 App. Div. 504, 30 
N. Y. S. 2d 548; 18 C. J. S. Corporations, Sec. 
559, p. 1275; Smith v. Hurd, 12 Metcalf (Mass.) 
371, 46 Am. Dec. 690. 
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damages allegedly suffered by him indi- corporation, and cannot be so recovered by 
vidually. Such damages, we think, are in- the plaintiff as an individual. The judgment 
direct, consequential or derivative from the is therefore affirmed. 


[7 67,409] Eli Lilly and Company v. Schwegmann Brothers Giant Super Markets, 
a commercial partnership, et al. 


In the United States District Court for the Eastern District of Louisiana, New 
Orleans Division. Civil Action No. 3678. Filed January 13, 1953. 


Federal Fair Trade (McGuire) Act and Louisiana Fair Trade Act 


Resale Price Maintenance—Constitutionality of State Fair Trade Act and Federal 
McGuire Act—Unlawful Delegation of Legislative Power and Due Process of Law.— 
The Federal Fair Trade (McGuire) Act and the Louisiana Fair Trade Act are constitu- 
tional. The Acts, individually and as they relate to each other, do not constitute an 
unlawful delegation of legislative power to private individuals to fix prices without 
standards and without government supervision and do not deny persons due process of 
law in that the right to dispose of merchandise which they own is restricted by private 
interests. Although the retailer of a commodity bearing a trade-mark, brand or name may 
own the commodity, the trade-mark, brand or name and good will which inheres therein 
belong to the manufacturer. This good will is property which the manufacturer has a 
right to protect, and a price restriction pursuant to a state fair trade act is an appropriate 
means to that perfectly legitimate end, and not as an end in itself. Therefore, a manu- 
facturer of drug products seeking to enjoin operators of super markets, who refuse to 
sign a fair-trade contract and who admit sales in violation of the Louisiana Fair Trade 
Act, from selling its products at prices below the minimum retail sale price fixed pursuant 
to the Act is granted summary judgment. 


See the Sherman Act annotations, Vol. 1, § 1250.136; Resale Price Maintenance 
Commentary, Vol. 2, §. 7126, 7128, 7132, 7354; State Laws annotations, Vol. 2, J 8324.01. 


Resale Price Maintenance—Right to Injunctive Relief—Necessity of Proving Threat- 
ened Irreparable Injury.—Before a party can be granted an injunction against violations 
of a state fair trade act, threatened irreparable injury must be proved. Although a 
threatened refusal on the part of retailers to sell the plaintiff’s products may not injure its 
good will, it will cripple the plaintiff’s business. 


See the Resale Price Maintenance Commentary, Vol. 2, J 7356; State Laws annota- 
tions, Vol. 2, J 8324. 


For the plaintiff: Chaffe, McCall, Toler and Phillips, New Orleans, La., and Root, 
Ballantine, Harlan, Bushby and Palmer (Harry McCall, Jr., Everett I. Willis, and Ross 
Reid, of counsel). 


For the defendants: Wisdom and Stone, John Minor Wisdom, Saul Stone, and 
Paul O. H. Pigman, New Orleans, La. 


[Suit To Enjoin Fair Trade Act Violations] McGuire Act, which exeinpts state fair 


WricHt, District Judge [In full text]: The trade acts from the provisions of the Sher- 
plaintiff, a manufacturer of drug products, "4" Antitrust Act. 
seeks an injunction restraining the defend- as 
ants, operators of two super-markets in the [Provisions of Siate Act] 
City of New Orleans, from selling its prod- The Louisiana Fair Trade Act is similar 
ucts below the minimum retail sale price to the fair trade acts now in existence in 
fixed pursuant to the Louisiana Fair Trade most states. It provides that no contract 
Act.’ Defendants, admitting sales in viola- relating to the resale of a commodity 
tion of the Act, challenge its constitutional- which bears the trade-mark, brand or name 
ity as well as the constitutionality of the of the producer thereof will violate any 


3 La. R. S. 51:392 et seq. 215.0). S.C. § 1 etsseq: 
Jal Spins Ge Skote No footnote 4 appeared in the opinion.] 
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law of the state by reason of the fact that 
the contract gives the producer the right to 
set the minimum resale price of the com- 
modity. It further provides that where 
such a contract is entered into, it is unfair 
competition, actionable by any person dam- 
aged, for anyone, whether signer or non- 
signer of the*contract, to sell the commodity 
below the price fixed in the contract. 


The practice under the fair trade acts is 
simple. The manufacturer enters into a 
contract with a retailer under which the 
manufacturer is given the right to set the 
minimum resale price of commodities bear- 
ing the name of the manufacturer. There- 
after non-signers, as well as signers, of the 
contract are prohibited from selling the 
commodity below the fixed price. 


[Prior Schwegmann Case] 


The McGuire Act was passed immediately 
following the decision of the Supreme Court 
in Schwegmann Brothers v. Calvert Distil- 
lers Corp. [1950-1951 TRape CASEs J 62,823], 
341 U. S. 384, in which it was held that the 
Miller-Tydings amendment® to the Sher- 
man Antitrust Act did not exempt from 
the provisions of the Sherman Antitrust 
Act that part of the state fair trade laws 
relating to non-signers. 


[Broadside Attack on McGuire Act] 


In this litigation there is no contention 
that the Sherman Antitrust barrier is not 
now completely removed from the operation 
of the state fair trade laws. The attack 
here is. a broadsidé one against the .con- 
stitutionality of the McGuire Act and the 
Louisiana Fair Trade Act, individually and 
as they relate to each other, on the ground 
that they constitute an unlawful delegation 
of legislative power to private individuals 
to fix prices without standards and without 
government supervision and on the further 
ground that the Acts violate the due proc- 
ess clause of the 5th and 14th Amendments. 


[Products Not Used as “Loss Leaders’”| 


There is no suggestion in the record nor 
in the pleadings that defendants are using 


SAS USCS cL. 

6 Merchandise priced below cost. 

710 to 15 percent as opposed to 35 to 40 per- 
cent under the fair trade price. 

7a Actually, the retail dealer. associations 
rather than the manufacturers have been out- 
standing protagonists of fair trade legislation 
before the Congress and the state legislatures. 
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the plaintiff’s products as “loss leaders.” ° 
The evidence.is uncontradicted that defend- 
ants made a fair profit ‘in all sales of plain- 
tiffs products below the fair trade price. 
The. evidence is also uncontradicted that 
the defendants sell the products of most, 
if not all, of plaintiff’s competitors below 
the fair trade price. The defendants simply 
are efficient retailers who pass on the fruits 
of that efficiency to the buying public in 
the form of lower prices. Enforcement of 
the fair trade act would protect other re- 
tailers from this type of competition.™ 


[Litigious History of Fair Trade] 


Legislation and litigation relating to resale. 
price-fixing have had an eventful history in 
this country. .\The controversy points up_a, 
basic difference in economic philosophy be:=: 
tween that segment of our society which be-. 
lieves in free competition and those who: 
believe-that millions of products sold under: 
the name of the manufacturer or producer: 
should be eliminated from competition in-: 
sofar as that.:competition relates to resale: 
prices, 


The litigious history of this subject be- 
gins in 1911 with the landmark case of 
Dr. Miles Medical Company v, Park, 220 
U. S. 373, in which the Supreme Court held 
that restraints on the alienation of chattels 
by means of resale price-fixing agreements 
were invalid under the common law and 
the Sherman Antitrust Act. After trying 
unsuccessfully for twenty years to have 
Congress pass legislation overcoming the 
effecti.of the Dr. Miles decision, the pro=: 
ponents of fair trade legislation turned their: 
attention to the state legislatures, before. 
which they have been phenomenally suc- 
cessful. Fair trade legislation exists in 
forty-five states today.® 


Prior to the decision of the Supreme 
Court in Old Dearborn Co. v. Seagram Corp., 
299 U. S. 183,° state courts had expressed 
some doubt as to the validity of fair trade 
legislation. After Old Dearborn in 1936, 
however, fair trade legislation stood unchal- 
lenged or approved in all states until re- 
cently when the Supreme Courts of Florida 


As a matter of fact the affidavits filed by the 
plaintiff herein suggest the possibility that the 
manufacturers may be the unwilling proponents 
of such measures. 

8 All except Texas, Missouri and Vermont. 

® This case upheld state fair trade legislation 
against constitutional attack. 
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and Michigan, while respecting the Old 
Dearborn decision as to the constitutionality 
of fair trade legislation under the federal 
constitution, held fair trade laws invalid 
under their state constitutions.” These 
two decisions together with Schwegmann v. 
Calvert, supra, indicate that the whole sub- 
ject of fair trade legislation may be in line 
for critical re-examination.™ 


[Contends Right to Control] Price After 
Sale Unconstitutional] 


Defendants assert that the Louisiana Fair 
Trade Law coupled with the McGuire Act 
gives the plaintiff the uncontrolled and un- 
appealable right to fix the resale price of 
its products in spite of the fact that the 
plaintiff has parted with the ownership of 
the products and even though the products 
are in the hands of a retailer who has spe- 
cifically refused to sign retail price con- 
tracts with the plaintiff. Defendants therefore 
contend that these statutes constitute an 
unlawful delegation of legislative authority 
to private persons and deny the defendants 
due process of law in that their right to 
dispose of merchandise which they own 
is restricted by private interests. Defend- 
ants further contend that in Schwegmann v. 
Calvert, supra, the Supreme Court recognized 
fair trade statutes as authorizing coercive 
price-fixing and thus impliedly overruled 
its prior decision in the Old Dearborn case. 


[Property Right in Good Will} 


That the delegation to private persons of 
the uncontrolled and unappealable right to 
fix resale prices of merchandise owned by 
another is unconstitutional is clear beyond 
cavil.” Consequently, if we were to assume 


10 Liquor Store v. Continental Distilling Corp. 
[1948-1949 TRADE CASES f 62,396], 40 So. 2d 
371 (Fla. 1949); Shakespeare Company v. Lipp- 
man’s Sporting Goods Co. [1952 TRADE CASES 
1 67,303], 334 Mich. 109, 54 NW 2d 268 (Mich. 
1952). 

1 For a change in the British view from an 
economic standpoint see Report of the Com- 
mittee on Resale Price Maintenance, Board of 
Trade, London, June 1949, Cmd. 7696, p. 18 
which reads in part: 

“Price competition is, in our view, an im- 
portant factor in the growth of that efficiency 
and economy in the distributive trades to which 
our terms of reference draw specific attention 

mt We have already noted that the de- 
velopment of distribution methods is a dynamic 
process in which old barriers are constantly 
being removed and new techniques introduced. 
These dynamic tendencies are, we believe, still 
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that the merchandise in question was fully 
owned by the defendants without any resid- 
ual right inhering in the plaintiff, our task 
would be an easy one. But the Supreme 
Court in Old Dearborn said that while the 
retailer of a commodity bearing a trade- 
mark, brand or name may own the com- 
modity, the trade-mark, brand or name and 
the good will which inheres therein belong 
to the manufacturer, that this good will is 
property which the manufacturer has a 
right to protect and that price restriction 
pursuant to a state fair trade act “is an 
appropriate means to that perfectly legit- 
imate end, and not as an end in itself.” 
Perhaps after twenty years of experience 
under fair trade acts, the Supreme Court 
may conclude that the real purpose of these 
acts is not to protect the good will of the 
manufacturer, and that price-fixing under 
these acts is not an appropriate means to 
that perfectly legitimate end, but is in fact 
an end in itself. In other words, it may 
well be found that the real purpose of fair 
trade legislation is to protect the retailer 
from competition with another retailer who, 
because of his efficient merchandizing meth- 
ods, is able to reduce his distributive costs 
and consequently his retail prices. That 
is a matter, however, which addresses it- 
self to the Supreme Court. 


[Old Dearborn Case Dispositive of the Issue} 


While the decision in Schwegmann v. 
Calvert, supra, may reflect a changing atti- 
tude toward resale price-fixing pursuant to 
fair trade acts, there is nothing in that 
case, even by dicta, which indicates that the 
Supreme Court has receded from its posi- 
tion, outlined in Old Dearborn, that good 


present in our economy, and there is no reason 
to suppose that there is not still room for fur- 
ther improvement in the distributive system. 

“In our view, therefore, it is essential, if the 
efficiency of distribution as a whole is to be 
open to continuous improvement, that positive 
steps should be taken to create and maintain 
conditions in which newcomers are free to enter 
the field, enterprising traders to introduce 
new methods and lower cost, or more efficient 
distributors (whoever they may be) given op- 
portunity to offer the public the advantages of 
reduced prices or improved methods.”’ 

2 Fairmont Creamery Co. v. Minnesota, 274 
U. S. 1; Nebbia v. New York, 291 U. S. 502; 
Panama Refining Company v. Ryan, 293 U. S. 
388; Schecter Poultry Corp. v. United States, 
295 U. S. 495; Carter v. Carter Coal Company, 
298 U. S. 238; Olsen v. Nebraska, 313 U. S. 236; 
Yakus v. United States, 321 U. S. 414. 

38 299 U. S. 183, 193. 
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will is a property right which is properly 
protected by price restrictions fixed pur- 
suant to state fair trade acts. This point 
simply was not at issue in that case. It is 
true that in Schwegmann v, Calvert, supra, 
the Supreme Court characterized price-fix- 
ing as to non-signers as “coercive” thereby 
indicating that it would no longer follow 
Old Dearborn insofar as that case held that 
the acquisition by a retailer of a commodity 
covered by resale price restrictions is an 
implied assent to those restrictions. How- 
ever, the good will property right protec- 
tion basis of Old Dearborn remains intact. It 
is dispositive of the issue here. 


[Threatened Irreparable Injury Must 
Be Proved] 


On the question of irreparable injury 
there is an apparent unanimity of opinion 
to the effect that mere threatened violation 
of a fair trade law justifies the issuance of 
an injunction, that the violation itself being 
unfair competition, no other proof of ir- 
reparable injury is necessary. In spite of 
the facility with which other courts have 
reached this conclusion, it is difficult for 
this court to follow. The state fair trade 
acts provide that violations thereof are 
actionable only “by any person damaged” ™ 
and traditionally, before the issuance of an 
injunction, equity has required proof of 
pending irreparable injury. No reason is 


Cited 1953 Trade Cases 
Utah Attorney General’s O pinion 


68,079 


shown why that principle should be de- 
parted from here. Threatened irreparable 
injury must be proved before an injunction 
can be granted. 


[Plaintiff Will Suffer] 


On the surface it would appear that the 
plaintiff should benefit rather than suffer 
from defendants’ price-cutting. Certainly 
more of its products would be sold. How- 
ever, on closer analysis it becomes ap- 
parent that the plaintiff actually will suffer 
unless protected by injunction. The af- 
fidavits in evidence taken from retail druggists 
show that unless the fair trade price on 
plaintiff's products is protected, the retail] 
druggists will stop selling plaintiff's prod- 
ucts and favor products of plaintiff’s com- 
petitors. This threatened refusal on the 
part of retailers to sell plaintiff's products 
may not injure its good will but it will 
certainly cripple its business, particularly 
if the retail] dealer associations take a uni- 
form position in the matter. Consequently, 
as long as state fair trade laws are safe 
from constitutional attack, the manufac- 
turer is not safe from the wrath of the 
retailer. 


[Summary Judgment Granted] 


Plaintiff's motion for summary judgment 
is granted. 


{ 67,410] Opinion of the Attorney General of the State of Utah. 
Addressed to Parley W. Hale, Executive Secretary, Trade Commission, Department 


of Business Regulation, by Clinton D. Vernon, Attorney General of Utah. Dated Decem- 


ber 31, 1952. 
Utah Unfair Practices Act 


State Laws—Sales Below Cost—Meeting the Actual Price of a Vendor Selling Below 
Cost—Lawfulness.—A vendor who sells a commodity at less than cost to meet the actual 
price of another vendor who is selling the same commodity below cost in violation of the 
Utah Unfair Practices Act violates the Act if he sells the commodity at less than cost for 
the purpose of injuring competitors and destroying competition, or if he sells the commodity 
at less than cost with the effect of lessening competition or tending to create a monopoly 
in a line of commerce, Under the exemption contained in the Act, which provides that 
the provisions of the Act shall not apply to any sale made in an endeavor in good faith to 


14 Bristol-Myers Co. v. Picker [1950-1951 
TRADE CASES f 62,755], 302 N. Y. 61, 96 NE 
24d 177; Guerlain, Inc. v. Woolworth Co. 
[1946-1947 TRADE CASES { 57,588], 297 N. Y. 
11, 74 NE 2d 217; Calvert Distillers Corp. v. 
Nussbaum Liquor Store, Inc., 2 N. Y. S. 2d 320; 
Miles Laboratories, Inc. v, Seignious, 30 F. 
Supp. 549; James Heddon’s Sons v. Callender, 
28 F. Supp. 643; Hastman Kodak Ce. v. BM F 
Electric Supply Co., 36 F. Supp. 111; Calvert 


Trade Regulation Reports 


Distillers Corp. v. Stockman, 26 F. Supp. 73: 
Borden Co, v. Schreder [1946-1947 TRADE 
CASES { 57,641], 182 Ore. 34, 185 P. 2d 581; 
Frankfort Distillers Corp. v. Liberto [1950-1951 
TRADE CASES {f 62,654], 190 Tenn. 478, 230 
SW 2d 971; Burroughs Wellcome & Co. v. 
Johnson Wholesale Perfume Co., 128 Conn. 597, 
24 A. 2d 841. 
15 La. R. S. 517394. 
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meet the legal prices of a competitor, a vendor has a right to cut his price below cost to, 
in good faith, meet the lower lawful price of a competitor, and a vendor has an implied 
duty to refrain from cutting his price to meet the actual, but unlawful price of a competitor. 
A vendor who sells a conuntacdiin at the actual price, but unlawful price, of a competitor 
with knowledge that the competitor’s price is unlawful would not be endeavoring in good 
faith to meet the legal price of.a competitor; and a vendor who sells a commodity at the 
actual price, but unlawful price, of a competitor without knowledge that the competitor’s 
price is unlawful would come within the exemption privilege of the Act. A vendor may 
endeavor to meet the Jegal, but not the illegal, price of a competitor. 


See the State Laws annotations, Vol. 2, f 8848. 


This letter is in reply to your inquiry of 
November 10th, 1952, supplemented by con- 
versation with you on December 8th, 1952, 
wherein our opinion was requested con- 
cerning the following problem: 


[Sale Below Cost] 


Vendor number one, covered by the Un- 
fair Practices Act, and contrary to provi- 
sion 16A-4-7 sells a commodity at less than 
cost to such vendor for the purpose of in- 
juring competitors and destroying. com- 
petition, or sells such commodity at less 
than cost with the effect of lessening com- 
petition or tending. to create a monopoly 
in a line’ of;commerce. In short vendor 
number one sells at an unlawful price: 


_ [Vendor Meets the Price] 


: Vendor number two: lowers his price on 
the same commodity below cost. to::meet 
the actual price of vendor number one and 
sells at the lowered figure. 


[Is the Second Sale Unlawful? | 


You ask what position the commission 
should assume with reference to vendor 
number two. That question is footed upon 
the more basic question of whether the sale 
by vendor number two to meet the unlawful 
price of vendor number one is a “lawful” 
or “unlawful” sale within the meaning of 
the Act. 


[Utah Unfair Practices Act] 


Section 16A-4-7, Utah 
1943, provides: 


Code Annotated 


(a) It shall be unlawful for any person 
engaged in business within the state of 
Utah to sell, offer for sale or advertise 
for sale any article, product or commodity 
at less than the cost thereof to such vendor, 
or give, offer to give or advertise the 
intent to give away in connection with 
the sale of other merchandise any article, 
product or commodity for the purpose 
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of injuring competitors and destroying com- 
petition, or of misleading the public, or 
when the effect of selling, offering for sale 
or advertising for sale such article, prod- 
uct or commodity at less than cost thereof 
to such vendor or when. the effect of 
giving, offer to give’ or advertising the 
intent to give away in connection with 
the sale of “other merchandise, any article, 
product or commodity may be substantially 
‘to lessen competition or tend to create, a 
monopoly in any line of commerce: * * * 
(Italics added) 


118 A. L. R. 506 contains an annotation 
on the validity, construction, and applica- 
tion of statutory provisions prohibiting sale 
of commodities below cost.. At page 519 
a subdivision discusses the question of the 
“Necessity of showing Vendor’s wrongful 
intent or injurious effect of his sales. below 
COSt 


Some of. the ei tare contain a flat pro- 
hibition against sales below cost, without 
reference to the intent of the Vendor 
in making them and irrespective of their 
effect. See for instance the Pennsylvania 
Fair Sales Act of 1937, * * *- 


_ Other statutes in terms require that 
_before an offense can be made out under 
them, there must be a showing of a 
wrongful intent, purpose or effect such 
as injury to competitors, destruction of 
competitors, destruction of competition, 
restraining of trade, deception of pur- 
chasers, or the creation of a monopoly. 


[Necessary Elements] 


It would seem under the Utah act two 
elements are necessary to make a sale un- 


lawful. (1) Sale of commodity below cost 
to vendor. (2) With the requisite intent 
or effect. 


[Second Sale Might Be Unlawful] 


In your letter of inquiry, you treat the 
sale by vendor number one as being “un- 
lawful.” That presumably is the result of 
an initial determination by the commission 
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that the necessary elements are present. 
As to the sale by vendor number two, ele- 
ment number one—the sale of a commodity 
below cost to the vendor, is present. Whether 
the requisite intent is present or requisite 
effect is present is a factual determination 
for you to make. If both or either are 
present with the sale below cost then it 
is Our Opinion the position the commission 
could assume in relation to vendor number 
two is the same as it may assume in rela- 
tion to vendor number one. With the 
requisite elements present, sales by vendor 
number two would be “unlawful” within 
the meaning of the act. 


[Exemption Provision in Act] 


You inquire, further, whether such a 
price-meeting sale by vendot+ number two 
would come within exemption (d) of 16A-4-12, 
Utah Code Annotated 1943, which provides: 


“The provisions of this act shall not apply 
to any sale made: 

“(d) In an endeavor made in good faith 
to meet the legal prices of a competitor 
as herein defined selling the same article. 
product or commodity in the same locality 
or trade area.” (Italics added) 


A search of the judicial authorities in this 
state reveals no judicial construction of 
16A-4-12 (d). A search of substantially 
similar exemption provisions in other juris- 
dictions reveals a novel lack of judicial 
pronouncement. 


[Meeting of Lawful Price} 


Under exemption provision 16A-4-12 (d), 
one has a right to cut his prices below cost 
to, in good faith, meet the lower lawful 
prices of a competitor. If a vendor so cuts, 
the sale is exempt from the provisions of 
the act. As a reasonable correlative to the 
right set out above, one has an implied duty 
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to refrain from cutting his price to meet 
the actual, but unlawful, price of a competitor. 


[Factual Situations | 


Difficult fact situations immediately come 
to view: Does one come within the exemp- 
tion privilege of the act if he sells a com- 
modity at the actual but unlawful price of 
a competitor with knowledge that competi- 
tor’s price is unlawful? It is our opinion 
that such person would not be endeavoring 
“in good faith to meet the Jegal prices of 
a competitor” and would therefore not come 
within the exemption privielge of the act. 
Does one who sells a commodity at the 
actual but unlawful price of a competitor 
without knowledge that competitor’s price is 
unlawful, come within the exemption privi- 
lege of the act? It is our opinion that he 
does not. The words of the exemption 
privilege are restrictive. One may endeavor 
to meet the “legal,” but not the “illegal,” 
prices of a competitor. 


Even though one does not come within 
the exemption privilege of the act when 
one sells at the actual but unlawful price 
of a competitor, thereby remaining subject 
to the provisions of the act, is such sale an 
“unlawful” sale subject to the sanctions pro- 
vided in the act? As outlined in the be- 
ginning of this opinion, two elements need 
be present to invoke the sanctions provided 
for in the act. They are: (1) Sale below 
cost. (2) For the purpose of injuring 
competitors and destroying competition or 
when the effect of selling at less than cost 
may be substantially to lessen competition 
or tend to create a monopoly in any line of 
commerce. It is our opinion if such ele- 
ments are factually .present, then the sale 
is unlawful and the act’s sanctions may 
be imposed. The determination of the 
presence or absence of such elements in any 
given fact situation is one for the commission. 


[67,411] Masters Mart, Inc. v. Superior Court of Los Angeles County. 
In the California District Court of Appeals for the Second District, Division Three. 


Civ. No. 19307. Dated November 26, 1952. 


California Fair Trade Act 


State Laws—Violation of Fair-Trade Contract—Injunction—Contempt.—A proceeding 
in certiorari to review a judgment adjudging the petitioner guilty of seven violations of 
an injunction (enjoining the petitioner from selling fair-trade products at prices less than 
those stipulated in a fair-trade contract) on the ground that the parties stipulated that 
the petitioner sold five of the fair-trade products at the same time, in one transaction, and 
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Lionel Corp. v. S. Klein on the Square, Inc. 


to one company, is dismissed because there was nothing in the record to establish that the 


parties stipulated as alleged in the petition. 


See the State Laws annotations, Vol. 2, {| 8064.95. 
For the petitioner: E. A. Oppenheim and Joseph A. Wapner. 


For the respondent : 
Deputy County Counsel. 


Harold W. Kennedy, County Counsel, and William E. Lamoreaux, 


Kean and Ingram, and Bernard E. Ingram for the real party in interest. 


[Review of Contempt Proceeding] 


VALLEE, Justice [Jn full text]: Original 
proceeding in certiorari in which petitioner 
seeks a review and annulment in part of a 
judgment adjudging petitioner in contempt. 


[Fair-Trade Injunction] 


On November 1, 1950, a judgment was 
entered which enjoined petitioner from sell- 
ing, offering or advertising for sale, any 
Sunbeam commodity at prices less than 
the prices then stipulated in Sunbeam Cor- 
poration’s fair trade contract. The fair 
trade contract was made part of the judg- 
ment. The minimum sales price fixed in 
the contract for one Sunbeam automatic 
coffeemaster was $32.50. 


[Fine Imposed’ for Seven Violations] 


Thereafter, petitioner was cited for con- 
tempt. The charge was that it had sold 
various Sunbeam commodities at prices less 
than the prices stipulated in the contract. 
At the hearing, the matter was submitted 
on a stipulation of facts between petitioner 
and Sunbeam. The court found petitioner 
guilty of seven violations of the iijunction 
and imposed a fine for each violation. 


[Alleged Stipulation] 


The petition alleges that at the hearing, 
the parties stipulated that petitioner sold 
five Sunbeam automatic coffeemasters for 
the price of $19.50 each at the same time, 
in one transaction, to one company, on a 
date prior to December 27, 1951. The an- 
swer of respondent denies this allegation. 


[One Violation Claimed} 


Petitioner contends that the sale of the 
five coffeemasters constituted one and not 
five violations of the injunction, and that 
therefore the court acted in excess of its 
jurisdiction in imposing a fine for the five 
violations. No question is raised as to the 
other two violations. 


{Stipulation Not in Record] 


In view of the record, we cannot reach 
the question raised by petitioner. There 
is nothing before us to establish that the 
parties stipulated as alleged in the petition. 
The most the record shows is a stipulation 
that there had been “sales” by petitioner of 
five coffeemasters to one party for the price 
of $19.50 each. 


The sole function of the writ of certiorari 
in a contempt matter is to annul the pro- 
ceedings which have been taken in excess 
of jurisdiction. (4 Cal. Jur., 10-Yr. Supp. 
[1943 Rev.] 31, §50.) The court will not 
review the evidence insofar as it affects or 
applies to the merits of the case; it can be 
considered only for the purpose of ascer- 
taining whether there was proof of jurisdic- 
tional facts. (Strain v. Superior Court, 168 
Cal. 216, 223 [142 P. 62, Ann. Cas, 1915D 
702].) There is nothing before us to show 
that there was no proof of the jurisdic- 
tional facts with respect to the five violations. 


The’writ heretofore issued is discharged. 
The proceeding is dismissed. 


SHINN, P. J., and Woop (Parker), J., 
concurred. 


[] 67,412] Lionel Corporation v. S. Klein on the Square, Inc. 


In the Supreme Court of New York County, State of New York. Special Term, 
Part III. 129 N. Y. L. J. 122. Dated January 13, 1953. 


New York Fair Trade (Feld-Crawford) Act 


Resale Price Maintenance—Enforcement of Established Price—Notice—Temporary 
Injunction.—A motion for a temporary injunction is granted, where, upon reconsideration, 
it is found that there is sufficient proof as to the competition of the plaintiff’s fair-trade 
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commodities. However, the injunctive restraint shall not apply to the plaintiff's products 


acquired by the defendant prior to the notice given on a specified date because the 
defendant's contention that it purchased the plaintiff's products without knowledge that 
they were fair traded deserves consideration. 


See the Resale Price Maintenance Commentary, Vol. 2, $7355, 7362; State Laws 


annotations, Vol. 2, § 8604.76, 8604.78. 


For the plaintiff: Klein, Wikler and Gottlieb, New York, N. Y. 
For the defendant: Roosevelt, Freidin and Littauer, New York, N. Y. 
Reargument of a decision of the New York Supreme Court, New York County, 1952 
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[Limited Temporary Injunction Issued] 


DicKsTEIN, Justice [In full text]: Motion 
for reargument is granted. Plaintiff's mo- 
tion for a temporary injunction was denied 
solely upon the issue of competition in fair- 
traded commodities. The court reaches the 
conclusion upon the basis of the present 
submission that sufficient proof of competition 
is presented which would entitle plaintiff 
to relief. However, defendant’s contention 
with respect to purchase of plaintiff’s prod- 
ucts, wihout knowledge that they were fair- 


matters and contentions raised by defend- 
ant warrant early hearing and determina- 
tion. Accordingly, upon reconsideration, 
the motion is granted, but the restraint 
shall not apply to plaintiff’s products ac- 
quired by defendant prior to the notice 
given November 15, 1952. Bond fixed at 
$5,000. The clerk is directed to accept a 
notice of issue, with due proof of service 
and appropriate fees, and to place the cause 
upon the calendar of Special Term, Part 
III, for Trials for February 2, 1953. Settle 


traded, deserves respect. Moreover, the order. 


[67,413] Theatre Enterprises, Inc. v. Paramount Film Distributing Corp., Loew’s 
Incorporated, RKO Radio Pictures, Inc., et al. 

In the United States Court of Appeals for the Fourth Circuit. 
November 21, 1952. Decided January 5, 1953. 

Appeal from the United States District Court for the District of Maryland, at Balti- 
more, Civil. 


No. 6512. Argued 


Sherman Antitrust Act 


Proof of Unlawful Conspiracy—Circumstantial Evidence—Conscious Uniform Action 
—Common Business Solution of Identical Problems.—In an action by a motion picture 
exhibitor against motion picture producing and distributing companies for losses suffered 
as a result of an alleged conspiracy to refuse to supply first-run pictures to the exhibitor, 
a trial court was not in error when it instructed the jury that proof of a conspiracy 
might consist of direct evidence of the fact or circumstantial evidence which gives rise 
to a logical inference of the existence of the fact; that in considering the evidence the 
jury should take into consideration the similarity of business practices of the defendants 
in general, and with respect to the exhibitor’s theatre in particular, in determining 
whether there had been a conspiracy; but that if the similarity resulted from nothing more 
than a common business solution of identical problems in a competitive industry, the 
similarity of conduct would not require a conclusion that the conspiracy actually existed. 
Also, the trial court was not in error when it refused to instruct the jury that uniform 
participation by competitors in a particular system of doing business, where each is aware 
of the other’s activities, is sufficient to establish an unlawful conspiracy. Although con- 
scious similarity or uniformity of action may give rise to a reasonble inference of con- 
spiracy, it does not compel a finding of conspiracy, especially in view of the fact that the 
defendants put forth evidence to contradict the inference. 

See the Sherman Act annotations, Vol. 1, ff 1220.431. 

Proof of Unlawful Conspiracy—Separate Adjudication as to Each Defendant.—A 
trial court was not in error when it instructed a jury that a motion picture exhibitor’s 
claim (that motion picture producing and distributing conspired to refuse to supply it 
with first-run pictures) must be judged separately as to each defendant, although the 
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exhibitor was asserting the existence of a natiorial conspitacy which happened to have 
its impact in a local area. The trial court made it clear that the jury ‘consider the actions 
of gach defendant separately in order to determine whether it was a member of ihe 
alleged conspiracy. 


Se the Sherman Act annotations, Vol. is q 1220.431. 


Proof of Unlawful Conspiracy—Prior Government Decrees as: Evidence——Where 
prior Government decrees were offered in; evidence by a motion picture exhibitor to 
establish its charge of One ay against motion picture producing and distributing 
companies, and where such Government decrees had no relation to the exhibitor’s theatre 
because it was built after the decrees were rendered, a trial court was not in error when 
it instructed the jury that the Government decrees were only prima facie evidence..and 
not conclusive evidence of the conspiracy on which the exhibitor’s case was based. Such 
decrees are not conclusive of the question of conspiracy among the defendants in a private 
damage action involving a single city. 


See the Sherman Act annotations, Vol. 1, 1 1220.431, 1640.326; Clayton Act: annota- 
tions, Vol: 1, § 2025.12. 


Proof of Unlawful Conspiracy—Burden of Proof.—A trial court’s instruction to a 
jury that the burden of proof rests upon the plaintiff; that if there was no common 
purpose and no uniformity of conduct between any of the defendants, you may consider 
those facts in determining whether that defendant entered into any conspiracy with any 
of the other defendants; that it is not enough that there has been created in your minds 
some doubt or suspicion as to the conduct of the defendants; that the plaintiff must 
produce proof of such a nature as carriés a conviction to your minds, such as would 
influence you in the conduct of your own business; and that the character of the proof 
must be such as you would be willing to act upon, and base a judgment upon, in the 
disposal of important matters; did not place the burden of proof beyond a reasonable 
doubt upon the plaintiff. 


See the Sherman Act annotations, Vol. 1, $ 1220.431, 1640.335, 1640.644. 


Private Action—Objection to Instructions to the Jury—Reference to Transfer of Suit. 
—A trial court did not mislead a jury by instructing that the suit was brought under 
the antitrust laws to recover damages suffered by the plaintiff during the period from 
the opening of its theatre up to a specified date, “the date of the filing of this suit which 
was originally brought in Philadelphia but was transferred to this jurisdiction on defend- 
ants’ motion for convenience of the parties, such being permitted since the suit might 
have been brought originally in this court,” although the plaintiff contended that there 
was some doubt as to whether the suit could have been originally brought in the present 
jurisdiction against all of the defendants. The only possible detriment to the plaintiff 
was the disclosure of the fact that it preferred to try the case in Philadelphia. The jury 
was not misled as to the essential fact. 


See the Sherman Act annotations, Vol. J 1640.644. 


Private Suit—Motion for Directed Verdict—Issue Presented.—A trial court was not 
in error when it refused to instruct the jury that they must return a verdict for the plaintiff 
in such an amount as they estimated the plaintiffs loss to have been, and: when it denied 
the plaintiff's motion for a directed verdict, where there was evidence to support both 
of the contentions by the opposing parties, therefore, presenting an issue which was 
necessarily submitted to the jury for decision. 


See the Sherman Act annotations, Vol. 1, § 1640.644, 1640.650. 


For the appellant: Edwin P. Rome (Sol C. Berenholtz, and Gray, Anderson, 
Schaffer and Rome on ae) 


For the appellees: J. Cookman Boyd, Jr., and R. Dorsey Watkins. (Edward Gi 
Raftery and E, Compton. Timberlake on brief). 


Before Parker, Chief Judge, and Soper and Dopsir, Circuit Judges. 
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‘Verdict for Defendants—Appeal] 


Soprer, Circuit Judge [Jn full text]: This 
action was brought under the antitrust laws * 
by Theatre Enterprises, Inc., a Maryland 
corporation, against the eight largest mo- 
tion picture producing and distributing com- 
panies in the United States. The plaintiff 
sought injunctive relief as well as monetary 
damages for loss suffered as a result of the 
defendants’ refusal to supply first-run mo- 
tion pictures to the plaintiff’s theater in 
the City of Baltimore pursuant to an alleged 
conspiracy during the period from Febru- 
ary, 1949 to March, 1950. The suit was 
originally instituted in the District Court 
for the Eastern District of Pennsylvania 
but on motion of the defendants, under 
§ 1404 (a) of the Judicial Code, the case 
was transferred to the District of Maryland. 
The case came on for trial before a jury 
in the latter District and resulted in a ver- 
dict for all of the defendants; and the 
plaintiff appealed contending that the trial 
judge erred in denying plaintiff's motion 
for a directed verdict in its favor and in 
giving certain instructions to the jury. 

At the conclusion of all of the evidence 
the plaintiff prayed the court to instruct the 
jury that they must return a verdict for 
the plaintiff in such an amount as they 
estimated the plaintiff’s loss to have been. 
In other words, the court was asked to 
instruct the jury that the plaintiffs had 
proved its case against the defendants and 
that the only question for their decision 
was the amount of the damages which the 
plaintiff had suffered. In order to pass on 
the refusal of this instruction the evidence 
submitted to the court must be summarized. 
The task is the easier because the facts 
presented by Harry D. Myerberg, the 
president of the plaintiff corporation and its 
only witness, and by the witnesses for the 
defendants are largely undisputed, and the 
decision turns on the question whether 
the only reasonable inference from the facts 
is that the defendants, in violation of the 
law, conspired to deny the plaintiff the 
rights to which it was entitled in the oper- 
ation of its business. 


[Theatres in Area] 


The testimony on behalf of the plaintiff 
was to the following effect: For many years 
the showing in Baltimore of first-run mo- 
tion pictures produced by the defendant 
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companies had been confined to eight thea- 
ters located in the downtown section of 
Baltimore as follows: The Century and the 
Valencia, with seating capacity of 3,000 
and 1600-1800 respectively, are both owned 
by Loew’s. They have exhibited all of 
Loew’s product, half of Universal’s and 
some of United Artists’. The Stanley, seat- 
ing 3,200, is owned by Warner’s Circuit 
Management Corporation and exhibits all 
of Warner’s films and one-half of Para- 
mount’s. In the 1920’s Warner exhibited 
first-run exclusively at the Metropolitan, 
two and a half miles from downtown. 
Keith’s, an independent, has played half of 
Universal’s output, half of Paramount’s, 
and “whatever else is available.” Seating 
capacity is 2200-2400. The New, seating 
1300, is another independent and exhibits 
Fox films exclusively. The Hippodrome, 
seating 1800-2000, was also independently 
owned and exhibited RKO and Columbia 
films. The Town was opened in 1949 by 
the owner of the Hippodrome and split 
RKO and Columbia films with the Hippo- 
drome. The. Mayfair, independent, seating 
1800, is situated next to the Stanley, but 
unable to obtain a continuous flow of films 
from defendant companies, getting “slough” 
and films of the smaller companies. 


[Plaintiff's Theatre| 


The Crest Theatre was built at a cost of 
$460,000 by Theatre Enterprises, Inc., a 
corporation whose entire stock is owned 
by Myerberg and his brothers. It was 
completed in February, 1949. It is equipped 
with the most modern improvements and 
with 1600 seats, and is physically suitable 
to play first-run pictures, and if located 
downtown, probably would have been ac- 
ceptable for the preferred showings. It is 
situated in a shopping center at Reisters- 
town Road and Rogers Avenue, six miles 
from the nearest downtown theater, in the 
midst of a population center estimated at 
about 105,000 people. 


[First-Run Privileges Denied] 


In January, 1948, before construction of 
the Crest had begun, Myerberg applied for 
exclusive first-run privileges at the offices 
of the defendant distributors in Washing- 
ton, D. C. He was told by all of them that 
no consideration could be given to his re- 
quest until the theatre was near comple- 


*15 U.S. C. A. §§1, 2, 13, 15 and 16. 
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tion. When the theatre was under roof 
in October, 1948, Myerberg renewed his 
request and was told that the matter had 
to be decided by the New York home offices 
of defendants, and that he should set forth 
his requests by letter, which would then 
be referred to New York for decision. He 
wrote substantially identical letters request- 
ing first-run to each defendant, except 
perhaps Columbia, which was approached 
subsequently. 


Warner and Loew’s advised Myerberg 
that each of them operated a first-run house 
in Baltimore, and that he should not antici- 
pate receiving their product. The branch 
managers of all of the companies expressed 
surprise that Myerberg sought first-run 
outside the downtown area, contrary to the 
general practice of the industry. Myerberg 
engaged in further correspondence with 
defendants from October, 1948 until the 
theatre opened on February 26, 1949, and 
was “stalled” by one company and two 
others did not reply. He was able to see 
top officials of only three of defendants, 
and all of his efforts resulted in rejection 
ot his request for first-run. 


During the negotiations plaintiff made 
specific offers to various defendants for 
particular first-runs, and in all but one case 
the offer included a substantial guarantee 
of film rental and a percentage of the gross 
receipts, and plaintiff offered to post certi- 
fied checks. None of the offers was accepted 
and in some instances plaintiff received no 
reply. 


Plaintiff persisted in its efforts to induce 
defendants to grant it first-run after the 
Crest opened, and when this proved fruit- 
less, plaintiff engaged present counsel who 
entered into six more months’ futile corre- 
spondence and then brought this suit. 


Plaintiff at first urged that it was not in 
substantial competition with the downtown 
theaters, and therefore was willing to take 
first-run on a day and date basis, that is, 
simultaneous showing with downtown and 
other non-competing suburban houses. De- 
fendants contended that the Crest was in 
substantial competition with the downtown 
theaters, and plaintiff therefore expressed 
willingness to bid competitively for exclu- 
sive first-runs. Plaintiff denied claiming any 
superior rights over other comparable 
neighborhood theaters sufficiently far from 
downtown Baltimore and from each other 
as not to be in substantial competition with 
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either downtown or each other, and was 
willing to play with them first-run day and 
date. Plaintiff pointed to the Northwood, 
Boulevard, Senator and Edmondson Vil- 
lage as theaters entering into such a scheme. 


Defendants uniformly denied plaintiff 
first-run and uniformly granted it first- 
subsequent-run. They each gave the same 
basic reasons for their action, principally that 
each had a policy which limited showing 
of first-run films throughout the country 
to theaters in the downtown areas of large 
cities, and theaters outside those sections 
were therefore precluded from the preferred 
run. 

Defendants’ executives testified that the 
movie business has developed in such a 
manner as the result of heavier downtown 
traffic and more numerous downtown at- 
tractions to draw greater crowds, particu- 
larly for matinees. The defendants were 
primarily interested in obtaining the largest 
revenue possible from the exhibition of their 
pictures, and they said that downtown 
showings have greater exploitation and ad- 
vertising value and that the downtown 
theaters may be properly called “show- 
case” theaters. In addition downtown thea- 
ters have been satisfactory customers of 
long standing. 


Defendants further claimed that if they 
eave first-run to the Crest, they would lose 
their downtown customers as well as other 
subsequent-run customers. They declared that 
the Crest could not be successful with first-run 
and that they would not experiment with 
it. They further stated that the Crest could 
not be preferred to other similar neighbor- 
hood houses and if they should all be 
granted multiple first-runs the downtown 
theaters would be eliminated. 


The unsuccessful efforts of the plaintiff 
to secure first-run pictures for its theater 
and the testimony of the defendants’ wit- 
nesses indicate clearly in the plaintiff's 
opinion the existence of a nationwide policy, 
to which each defendant company adheres, 
that first-run pictures should be shown only 
in theaters in downtown sections of cities. 
Thereby the pictures are exploited and 
later they are made available to all sections 
of the city and all classes of people by 
the reduction of admission prices at later 
showings, 


In six instances set out in the testimony 
exceptions to this policy have been allowed. 
Thus in Washington, D. C., and in Wichita, 
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Kansas, an exhibitor which had been giving 
a first-run privilege to its own theater re- 
mote from the center of the city thereafter 
granted a similar privilege to an independ- 
ent theater to avoid the charge of discrimi- 
nation; and in Kansas City, Denver, Boston 
and Los Angeles exceptions have been made 
by exhibitors to their own theaters distant 
from the center of the city. These exceptions 
have not been attended by the disastrous 
result envisaged by those who established 
the general policy. 


Loew’s, Warner, Paramount, RKO and 
Fox, sometimes referred to as the “big 
five’, owned hundreds of theaters in the 
the United States. Many exhibited first-run, 
almost all of them downtown. All of the 
defendants exhibited their films in theaters 
owned by the five theater-owning defend- 
ants, and there was cross-licensing among 
them. Defendants produce most of the de- 
sirable films in the United States. 


In addition to the more general “business 
reasons,’ Warner opposed the Crest’s re- 
quest because it would destroy Warner’s 
Stanley and all other downtown houses, and 
would mean the elimination of downtown 
theaters, of which Warner owned many 
among its 400 odd houses throughout the 
country. Loew’s likewise opposed the Crest 
because it would compete with the Century 
and the resulting spread of neighborhood 
first-run would curtail revenue from the 
exhibition of its pictures in downtown first-run 
houses operated by Fox, Warner, RKO 
and Paramount in other parts of the country. 


Each defendant was aware of the down- 
town policy of the others and of the theater 
ownership of the “big five’ mostly down- 
town, and of the system of cross-licensing. 
Paramount’s representative knew that the 
other companies were going to sell the 
Crest Theater on a 21 day availability 
before that house opened. Fox’s manager 
found that no downtown theater in Balti- 
more was willing to play first-run day and 
date with the Crest Theatre and decided to 
do what everyone else was doing. There 
has been frequent interchange of top sales 
and distribution personnel among the va- 
rious defendants. 


The effect of the defendants’ policy has 


prevented the plaintiff from competing in 
the first-run portion of the movie industry. 
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In accordance with §5 of the Clayton 
Act 15 Wi SG, Aw silo, the mplaimntifis im 
addition to the testimony above set out, 
offered in evidence the pertinent portions 
of certain decrees issued by the court against 
the same defendants in United States v. Para- 
mount Pictures [1948-1949 Trapr CASES 
{ 62,244], 334 U. S. 131,* in order to show 
that the defendants, prior to the opening 
of the Crest Theatre, had conspired with 
one another in restraint of trade in the 
moving picture industry in violation of the 
statutes on which the instant suit is based. 


[Defendants’ Testimony] 


The defendants offered 19 witnesses 
whose testimony may be summarized as 
follows: It was explained that “run and 
clearance” are a well established and essen- 
tial part of the distribution and exhibition 
of motion pictures. Indeed Myerberg him- 
self stated during his testimony that “runs 
and clearances, basically, are all right.” 
Each of the defendant distributors licenses 
each of its pictures for exclusive first-run 
in a theater in the downtown shopping 
area in Baltimore and normally the first- 
run exhibitor is given a clearance of 21 
days over the next succeeding run called 
the “first-neighborhood-run.” No such first- 
run was shown ever to have occurred in 
Baltimore. During the three years preced- 
ing the institution of the suit, 63 per cent 
of the first-run exhibitions in Baltimore 
were held in independent theaters. Myer- 
berg agreed that there was no showing 
that any of the defendants conspired with 
the independent downtown exhibitors or 
with any of the neighborhood exhibitors. 


The Crest Theatre is located in the north- 
west quadrant of Baltimore within a mile 
of two other neighborhood theaters, one of 
which is comparable to the Crest in all 
material respects except size; and there are 
numerous other theaters in the city which 
are equal or superior to the Crest in ap- 
pointments and size, many of which are 
better located than the Crest in respect to 
public transportation services. Expert testi- 
mony placed shopping centers in three 
classifications, namely, primary centers 
which have 60 to 150 different stores with 
one large and several smaller department 
stores with a drawing power of 50 miles, 
such as the downtown retail business area 


*See also D. C. N. Y_ [1946-1947 TRADE 
CASES 57,470], 66 F. Supp. 323 [1946-1947 


Trade Regulation Reports 


TRADE CASES { 57,526], 70 F. Supp. 53 [1948- 
1949 TRADE CASES { 62,473], 85 F. Supp. 881. 


{ 67,413 


in Baltimore; secondly, centers with 20 to 
50 stores and at least one department store, 
of which there are half a dozen in Balti- 
more, and thirdly, neighborhood shopping 
centers with not more than 15 stores and 
no department stores. The Crest Theatre 
is located in a center of the last mentioned 
class. 


Myerberg conferred with seven of the 
eight defendants in Washington, D. C., in 
October, 1948, and about October 12, 1948, 
sent to all the distributing companies, ex- 
cept Columbia, a letter requesting an out- 
standing film to open the theatre, preferably 
a “world premiere.’ 


Myerberg had further conferences with 
the distributors during October, November 
and December, 1948. At first he requested 
exclusive first-run, assuming substantial 
competition with the downtown houses, 
and later he requested simultaneous run on 
the ground of no substantial competition. 


United Artists told him that all its im- 
mediate releases were already sold, and 
did not reply to his letters. Warner said 
that it had its own theater and therefore 
would not license first-run to plaintiff. 
RKO said “no” after Myerberg spoke with 
a top official in New York. Loew’s, like 
Warner, said that it exhibited in its own 
theater. Universal rejected the request after 
its district manager came to Baltimore to 
examine the Crest, and concluded that the 
theatre was badly located, even for a neigh- 
borhood, and that the area was already ade- 
quately served and overseated. Fox re- 
jected plaintiff's offer because the location 
was suitable only for neighborhood opera- 
tion, and later rejected a request for day 
and date first-run. Paramount wrote re- 
jecting first-run on the ground that. its 
business interests were best served by 
continued exhibit of first-run downtown, 
rather than in suburban areas. 


‘The Crest opened February 26, 1949, and 
was licensed to play first-neighborhood- 
run approximately 21 days after the end of 
downtown first-run, the same availability 
given other independent first-neighborhood- 
run houses. 


Plaintiff's attorneys on November 1 or 2, 
1949, wrote defendants asking them to ex- 
periment with the Crest, first-run, and in an 
exchange with Fox, asked Fox to experi- 
ment first-run day and date. Columbia and 
United Artists did not reply to these let- 
ters. RKO and Paramount did reply, and 


{ 67,413 


Court Decisions 
Theatre Enterprises; Inc. v. Paramount Film Distributing Corp. 


‘Number 259—94 
1-29-53 


there is no evidence of replies by Loew’s, 
Warner and Universal. 

Prior to bringing this suit, plaintiff made 
offers for eight pictures to four of defend- 
ants. The reasons for their rejection are 
typified by the following examples. Myer- 
berg asked for an extended first-run of 
“Samson and Delilah” (Paramount) and 
offered a guarantee of $35,000 against 50 
per cent of the gross. On direct examina- 
tion Myerberg said that he anticipated a 
run of from eight to ten weeks and a gross 
of over $80,000. On cross-examination, it 
developed that this would require playing 
to 80,000 to 90,000 of the 105,000 people in 
the draw area, and Myerberg reduced his 
estimate to a five week run, with $50,000 
gross, and failed to produce pencilled notes 
which he claimed to have made concerning 
the matter. Myerberg also asked for an 
exclusive first-run of “Jolson Sings Again” 
(Columbia), with a guarantee of $10,500 
against 40 per cent of the gross, and offered 
to post a certified check. The film had 
already been shown in Baltimore first-run 
two months before. 


Testimony of experienced persons in the 
industry and the testimony of experts was 
offered in contradiction of Myerberg’s testi- 
mony in order to show that the downtown 
theaters in Baltimore draw a substantial 
number of persons from the outlying dis- 
tricts, such as that in which the Crest is 
situated. This was illustrated graphically 
during the transit strike in 1951 when the 
attendance of the showing of “Quo Vadis” 
was materially affected although this picture 
was hailed throughout the country as one 
of outstanding merit, and except in Balti- 
more, far outgrossed in its first week the 
earlier successful picture, “Gone with the 
Wind.” Specific evidence tended to show 
that the downtown theaters draw 16,34 per 
cent of their attendance from the area 
which the Crest claims. to serve and. that 
from this area and two other outlying 
neighborhood areas the downtown theaters 
draw 37 per cent of their business. 


[Claims Conspiracy Existed| 


The plaintiff company -contends that the 
evidence above summarized permits of no 
other conclusion than that the defendants 
knowingly and deliberately conspired to 
restrain trade in violation of the statutes 
and that this conspiracy is shown by the 
course of conduct which the defendants 
knowingly, deliberately and uniformly pur- 
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sued. The burden to prove the conspiracy 
is upon the plaintiff and there is no direct 
evidence that the defendants entered into 
an unlawful agreement; but it is said that 
such an. agreement must necessarily be in- 
ferred from the unanimity with which the 
defendants have adopted the national policy 
of limiting first-run pictures to downtown 
theaters under a system of runs and clear- 
ances, and that in accord with this policy 
they have denied. first-run. pictures but 
granted the first-subsequent-run of their 
pictures to the plaintiff. 


[Decisions Relied Upon] 


The plaintiff rests its case to a great 
extent upon certain passages in the opin- 
ions in cases in the Third Circuit to which 
most of the defendants in the instant case 


were parties. In Wm. Goldman Theatres v. 
Loew's, Inc. [1944-1945 Trane Cases 
Moz 40 SS Cie 1507 Be 2d 738, the court 


found that the defendants, who controlled 
the exhibition of motion pictures in down- 
town theaters in Philadelphia, had conspired 
to deny a similar privilege to another 
completely qualified downtown theater which 
the plaintiff had opened. In Ball v. Para- 
mount Pictures, 3 Cir. [1948-1949 TRADE CASES 
ff 62,286], 169 F. 2d 317, the court found 
that the defendant had conspired to take 
away from a theater first-run pictures upon 
the termination of the tenant’s lease, and 
had agreed to license the tenant to display 
these pictures in a new location; and in 
Milgram v. Loew's, Inc., 3 Cir. [1950-1951 
TRADE CASES § 62,938], 192 F. 2d 579, the 
court found that the defendants had con- 
spired to deny first-run pictures to a drive- 
in theater’ somewhat removed from the 
center of the nearby city. 


[Conscious Uniform Action] 


Each of these cases was tried without a 
jury and the circumstances of uniform 
action consciously taken by a number of 
persons were thought by the judge to jus- 
tify an inference that they had engaged 
in an unlawful conspiracy, and certain ex- 
pressions in the opinions of the Court of 
Appeals have led the appellant here to 
conclude that such an inference from uni- 
form action is not merely permissible but 
compulsory, once the facts are found. Thus 
in the Goldman case it was said: 


toe 8 > ~Plaintiff’s evidence shows that 
there ‘is concert of action in what has 
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been) done and that this concert could not 
possibly be sheer coincidence. We think 
there must have been some form of in2 
formal. understanding.. The axiom is an; 
cient that the deed speaks for itself an 
that man intends the probable consequences 
of his act. Here, the conclusion is justi- 
fied'‘that defendants acted in concert in 
excluding plaintiff. This conclusion is 
strengthened by the circumstance that 
‘defendants ‘with like unanimity, failed to 
tender:the’ testimony, at their command; 
of any officer or agent of a distributor 
who knew, or was in a position to know, 
whether in fact an agreement had been 
reached among them for concerted action. 
Pn ete (py oe) 
* * 

eed it Uniform participation by com- 
petitors in a particular system of doing 
business where each is aware of thé 
other’s activities, the effect of which is 
restraint of interstate commerce, is suffi- 
cient to establish an unlawful conspiracy 
under the statutes before us.” (p. 745) 


The last quoted statement is repeated in 
Milgram v. Loew's, Inc., supra, at p. 584. 


Notwithstanding these statements, we aré 
not persuaded that it was the intention of 
the court to hold that it is not necessary 
to find that the defendants actually con: 
spired if proof of conscious uniform action 
is adduced. Indeed in the Milgram case the 
court made the following statement: 


‘ce > This uniformity in policy forms 
the basis of an inference of joint action: 
This does not mean, however, that in 
every case mere consciously parallel bus; 
iness practices are sufficient evidence, in 
themselves, from which a court may infer 
concerted action. Here we add that each 
distributor refuses to license features on 
first run to a drive-in even if a higher 
rental is offered. Each distributor has 
thus acted in apparent contradiction to its 
own self-interest. This strengthens con- 
siderably the inference of conpiracy, for 
the conduct of the distributors is, in the 
absence of a valid explanation, inconsist- 
ent with decisions independently arrived 

at.” Cp. 583) 


Subsequently in speaking of the Goldman 
case the court said: 


‘ke eo The key: question in that case 
was whether the uniform action of all 
distributors in not licensing pictures on 
first run to Goldman was the result of a 
conspiracy.” (p. 585) 


See also the decisions in Westway: Pheer 
v. Twentieth Century-Fox Film Corp., D.C. 
Md., 30 F. Supp. 830, 4 Cir, 113: F. 2d 
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932; Windsor Theater Co. v. Walbrook 
Amusement Co., D. C. Md. [1950-1951 TRADE 
GASES 162,721), 9498. Supp. 388..4= Cir. 
[1950-1951 Trape Cases § 62,857], 189 F. 2d 
797. 


[Same Conclusion to a Common Problem) 


In the pending case, as we have seen, 
the defendants offered a substantial body of 
evidence tending to show a certain inde- 
pendence of action in dealing with Crest 
and to explain the reasons which led the 
industry generally to confine the exclusive 
showing of first-run pictures to downtown 
theaters; and it is urged on behalf of the 
defendants that the decision as to the Crest 
Theatre by each defendant was based on its 
experienced judgment as an individual op- 
erator, since it was obvious that the grant 
of first-run privileges to Crest would have 
led to like grants to neighborhood theatres 
similarly situated, to the great detriment if 
not the destruction of the downtown houses 
generally. Similarly they contend that the 
adoption by each of them of the same solu- 
tion of a problem common to the industry 
indicated the exercise of individual judg- 
ment rather than the formation of an un- 
lawful conspiracy. 


[No Error in Conspiracy Instruction] 


We think that there was evidence to 
support both of the inferences drawn by the 
opposing parties to the case and thus an 
issue was presented which was _ necessarily 
submitted to the jury for decision. In doing 
so the judge in effect instructed the jury 
as to the nature of an unlawful conspiracy 
and told them that the burden of proof was 
upon the plaintiff to prove the conspiracy; 
but that the proof might consist of direct 
evidence of the fact or circumstantial evi- 
dence which gives rise to a logical inference 
of the existence of the fact; and that in 
considering the evidence in the case the 
jury should take into consideration the 
similarity of business practices of the de- 
fendants in general, and with respect to the 
Crest Theatre in particular, in determining 
whether there had been a conspiracy; but 
that if the similarity resulted from nothing 
more than a common business solution of 
identical problems in a competitive industry 
the similarity of conduct would not require 
a conclusion that the conspiracy actually ex- 
isted. We find no error in this action of 
the trial judge. 
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[Jury Not Misled—Removal of Proceedings} 


The plaintiff raises numerous objections 
to the charge of the court. The District 
Judge in the opening paragraphs of the 
charge told the jury that the suit was 
brought under the antitrust acts to recover 
damages suffered by the plaintiff during the 
period from the opening of its theatre up 
to March 20, 1950, “the date of the filing 
of this suit which was originally brought in 
Philadelphia but was transferred to this 
jurisdiction on defendants’ motion for con- 
venience of the parties, such being permitted 
since the suit might have been brought 
originally in this court.” The plaintiff ob- 
jects to the quoted passage on the ground 
that there was some doubt as to whether 
the suit could have been originally brought 
in Maryland against all defendants and be- 
cause the right of removal was not settled 
until December 6, 1950 when the opinion in 
Paramount Theatres v. Rodney [1950-1951 
TravbeE Cases { 62,736], 3 Cir., 186 F. 2d 111, 
was handed down. 


There is nothing in the case, however, to 
indicate that the charge as given was in- 
correct in this particular either in fact or in 
law. The only possible detriment to the 
plaintiff in this connection was the dis- 
closure of the fact that it preferred to try 
the case in Philadelphia whereas the de- 
fendants preferred to try the case in Balti- 
more. This was brought out by counsel 
for defendants in their closing argument; 
and counsel for the plaintiff replies that the 
case was brought in Philadelphia because 
of the doubts above mentioned. The plain- 
tiff, however, manifested its reluctance to 
try the case in Baltimore by resisting the 
removal even after the right of removal 
was clearly established, so that the jury 
were in no way misled as to the essential 
fact. 


[Separate Adjudication as to Each Defendant] 


The plaintiff objects to the instruction 
that its claim must be judged separately 
as to each defendant although it was assert- 
ing the existence of a national conspiracy 
which happened to have its impact in Balti- 
more. There is nothing in the point, since 
in the same part as well as in other portions 
of the charge, the judge made it quite clear 
that the gist of the plaintiff’s case was the 
existence of a combination or conspiracy of 
the defendants and it was necessary that 
the jury consider the actions of each de- 
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fendant separately in order to determine 
whether it was a member of the combination. 


[Burden of Proof Instruction Assailed] 


The instruction to the jury on the ques- 
tion of burden of proof is also assailed. 
The language objected to is contained in 
the following statement of the court: 


“* * * The burden of proof, as I have 


explained to you, rests upon the plaintiff. 
If there was no common purpose and no 
uniformity of conduct between any one 
defendant and any of the other defend- 
ants, you may consider those facts in de- 
termining whether that defendant entered 
into any combination or consipracy with 
any of the other defendants. It is not 
enough that there has been created in 
your minds some doubt or suspicion as to 
the conduct of the defendants; the plain- 
tiff must produce proof of such a nature 
as carries a conviction to your minds, 
such as would influence you in the con- 
duct of your own business or daily affairs. 
The character of the proof must be such 
as you would be willing to act upon and 
base a judgment upon in the disposal of 
important matters.” 


It is contended that this language placed 
the burden of proof beyond a reasonable 
doubt upon the plaintiff; but obviously this 
is not so; and moreover, the judge, prior 
to making the statement, had contrasted 
the burden of proof in civil cases with that 
in criminal cases which, as he pointed out, 
the jury had learned from their experience 
in previous criminal trials. The jury were 
expressly told that the burden of proof 
in a civil case of the kind before the court 
is met if it is supported by what the jury 
finds to be the weight of the credible 
evidence. 


[Conscious Uniformity of Action Only 
Inference of Conspiracy] 


It is also contended that the judge should 
have told the jury in the words of the 
Third Circuit in the Goldman case [1944-1945 
TRADE Cases § 57,401], 150 F. 2d 738, 745, 
that uniform participation by competitors 
in a particular system of doing business, 
where each is aware of the other’s activities, 
is sufficient to establish an unlawful conspir- 
acy, if the effect is restraint of interstate 
commerce. This statement standing alone 
would have been misleading and insufficient, 
for although conscious similarity or uni- 
formity of action may give rise to a reason- 
able inference of conspiracy, it does not 
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compel a finding of conspiracy. We think 
that this was made clear to the jury by the 
charge of the court. The holding in Inter- 
state Circuif v. United States, 306 U. S. 208, 
225-226, is not to the contrary. In that 
case the trial judge had drawn a reasonable 
inference of conspiracy from the concerted 
action of the defendants, and the defendants 
had failed to enter any evidence as to 
whether an agreement had in fact been 
reached, and the Supreme Court said that 
since the proof supported the inference of 
concerted action the burden rested on the 
defendants of going forward with the evi- 
dence to explain or contradict it. In the 
pending case the defendants did go forward 
with explanatory proof. 


[Prior Government Decrees Offered in 
Evidence| 


During the trial, the plaintiff in order to 
establish its charge of conspiracy against 
the defendants, offered in evidence the de- 
crees issued against the same defendants 
by the court in United States v. Paramount 
Pictures [1948-1949 Trane Cases J 62,244], 
334 U. S. 131, D. C. N. Y. [1946-1947 Trane 
Cases {J 57,470], 66 F. Supp. 323 [1946-1947 
TRADE CASES { 57,526], 70 F. Supp. 53 [1948- 
1949 TrapE CASES { 62,473], 85 F. Supp. 
881. In that case it was found that the same 
defendants, prior to the existence of the 
Crest Theatre, had conspired to restrain 
trade in violation of the antitrust acts by 
agreeing illegally to fix prices and to impose 
unreasonable clearances and in other ways, 
and decrees of injunction were accordingly 
issued against them. 


The evidence was admitted in the instant 
case under the provisions of §5 of the 
GlaytonteActy J5eUsssG eAs silo sawhieh 
provides that a final judgment rendered in 
a criminal prosecution or in a suit in equity 
brought by the United States under the 
antitrust laws to the effect that a defendant 
has violated these laws, shall be prima facie 
evidence against the defendant in any suit 
brought against him by any other party 
under the said laws as to all matters re- 
specting which the former judgment would 
be an estoppel as between the parties thereto. 


The statute was applied in Emich v. Gen- 
eral Motors [1950-1951 TRApvE CASEs f 62,778 ], 
340 U. S. 558, where the plaintiff sued to 
recover damages against certain defendants 
who had conspired to restrain trade in 
violation of the antitrust acts, and it was 
held that the plaintiff was entitled to put in 
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evidence the decree in a prior injunction 
suit brought by the government in which 
it was shown that the same defendants had 
entered into such a conspiracy and had 
effectuated it by illegally coercing the plain- 
tiff and other persons. The decree was held 
to be prima facie evidence both of the con- 
spiracy and of the effectuating acts. It was 
held that the judge was free to exercise 
his discretion in explaining to the jury the 
issues decided in the prior case bearing 
upon the case on trial before him. 


{Theatre Constructed After Rendition of 
Decrees | 


The Paramount decrees had no relation 
to the Crest Theatre since it was built 
after they were rendered, but they were 
offered to show that the defendants had 
entered into a prior conspiracy which was 
given effect when the plaintiff applied for 
first-run privileges. The judge resolved his 
doubts as to admissibility in favor of the 
plaintiff, and gave the following instructions 
to the jury: 


“xX * * 9 | instruct you that in that case, 


which was a suit between the Government 
and the same defendants, which was de- 
cided and covered by the decrees in that 
case, these same defendants had, at a 
time previous to the opening of the Crest 
Theatre, conspired together in restraint 
of trade in violation of these same Anti- 
Trust laws, in restricting to themselves 
first run and in establishing certain clear- 
ances in numerous places throughout the 
United States. Thus, these proven facts, 
I instruct you, become prima facie evi- 
dence in the present case, which the plain- 
tiff may use in support of its claim that 
what the defendants have done since those 
decrees, in the present case in Baltimore, 
is within the prohibition of those earlier 
decrees. However, this is only prima facie 
evidence. There was not before the Court 
in the prior case the present factual situ- 
ation which is before you now with respect 
to Baltimore theatres. Therefore, it is still 
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necessary in the present case, in order for 
the plaintiff to recover, for it to prove 
to your satisfaction by the weight of the 
credible evidence, that these defendants, 
or some of them, have conspired in an 
unreasonable manner to keep first run 
exhibitions from the plaintiff, or have 
conspired to restrict plaintiff to clearances 
which are unreasonable. 

If you find that the plaintiff has sus- 
tained this burden of proving a couspiracy 
as just defined, then, I instruct you that, 
by virtue of the terms of the decrees in 
the previous equity suit, which form part 
of the evidence in this case, the burden 
of proving the reasonableness of the 
failure to give the plaintiff first run ex- 
clusively or day and date, that is, ques- 
tions of clearance, as well’as the failure 
to give it any other clearance such as 
would be reasonable, rests not upon the 
plaintiff but upon the defendants.” 


[Instruction Not Detrimental] 


We find nothing detrimental to the plain- 
tiff in these instructions. The court cor- 
rectly instructed the jury that the decrees 
were only prima facie evidence and not 
conclusive evidence of the conspiracy on 
which the plaintiff's case is based. This is 
in accordance with the terms of the statute 
and with the holding in Fifth & Walnut, 
Inc. v. Loew's Inc., 2 Cir. [1948-1949 TrapE 
Cases J 62,453], 176 F. 2d 587, 590, where 
it was held that the decision in the Para- 
mount case was not conclusive of the 
question of conspiracy among the defend- 
ants in a private damage action involving 
a single city. See also Dipson Theatres, Inc. 
v. Buffalo Theatres, Inc., 2 Cir. [1950-1951 
TRADE CASES {| 62,896], 190 F. 2d 951, 957-8. 


[Judgment Affirmed | 


There were other objections to the Judge’s 
charge, all of which have been considered, 
but we find no error, and nothing worthy 
of additional comment. The judgment is 
therefore affirmed. 
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the notice given on a specified date because the defendant’s contention that it purchased 
the plaintiff's product without knowledge that it was fair traded deserves consideration. 


See the Resale Price Maintenance Commentary, Vol. 2, § 7362; State Laws anno- 


tations, Vol. 2, § 8604.78. 


For the plaintiff: Joseph Maslon, New York, N. Y. 
For the defendant: Roosevelt, Freidin and Littauer, New York, N. Y. 


[Temporary Injunction Limited] 


DicKSTEIN, Justice [Jn full text]: Plaintiff 
moves for temporary injunction. Defend- 
ant’s contention with respect to purchase 
of plaintiff's product, without knowledge 
it was fair-traded, deserves respect. More- 
over, the matters and contentions raised 
by defendant warrant early hearing and 
determination. The motion is granted, but 


the restraint shall not apply to plaintiff's 
products acquired by defendant prior to 
the notice given November 4, 1952. Bond 
fixed at $5,000. The clerk is directed to 
accept a note of issue, with due proof of 
service and appropriate fees, and to place 
the cause upon the calendar of Special 
Term, Part III, for Trials, for February 2, 
1953. Settle order. 


[67,415] Laurence C. Smith and Laura C. Smith, co-partners, trading as Laurence 
C. Smith, Inc. v. Onyx Oil and Chemical Company. 


In the United States District Court for the District of Delaware. Civil Action No. 


1333. Dated July 24, 1952, and September 9, 1952. 


Sherman Antitrust Act 


Antitrust Violations as a Defense to Contract Action—Alleged Exclusive Agreement 
—Summary Judgment—Factual Issues.—In an action for damages for breach of an alleged 
contract, the defendant’s motion for summary judgment on the ground that the alleged 
contract is unenforceable because violative of the antitrust laws is denied. The defense 
cannot be decided on a motion for summary judgment because there is a factual issue as 
to whether the alleged contract is an exclusive sales contract or an exclusive distributor 


contract. 


If an agency contract was contemplated, it may never be necessary to consider 


the defense. If a sales contract is found, the defense would be relevant. 
See the Sherman Act annotations, Vol. 1, J 1660.275. 
For the plaintiffs: Arthur G. Logan and Stephen E. Hamilton, Jr. (of Logan, Marvel 


and Boggs), Wilmington, Del. 


For the defendant: Arthur G. Connolly, Wilmington, Del. 


(Defense that Contract Violates 
Antitrust Laws] 


Leauy, Chief Judge [In full text except 
for omissions indicated by asterisks]: This 
is an action brought by Laurence C. Smith 
and Laura C. Smith, co-partners, trading as 
Laurence C. Smith Co.,? against the Onyx 
Oil and Chemical Company, a Delaware 
corporation.” Smith seeks damages for 
breach of a contract whereby Onyx agreed 
to supply Smith with a compound known 


as “Revitex,’ used by dry cleaners in the 
wet cleaning process. Onyx has moved for 
summary judgment based upon the follow- 
ing grounds: (1) There was no written 
agreement executed by the parties although 
that was their intention and, therefore, there 
has been no compliance with the statute of 
frauds; (2) even if a contract be conceded, 
it is nevertheless unenforceable because it 
was procured by Smith’s misrepresentation 
and concealment of essential facts; and (3) 


1 Hereinafter referred to as ‘‘Smith’’. 
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‘again assuming a contract, the contract is 
in restraint of trade and violative of anti- 
trust laws. ‘ 


[Negotiations Between Parties—Alleged 
Exclusive Contract] 


The case is before the court on the 
pleadings, deposition, interrogatories and 
answers thereto and affidavits. Smith’s 
facts are these: Onyx is a small manutfac- 
turing company which for many years has 
sold throughout the country a compound 
known as Resin 362 and another known as 
Onyxsan HSB. Onyx thought these two 
products would be useful in the wet clean- 
ing part of the dry cleaning business. It 
discussed its idea with people by the name 
of Harris,* of Courtland, New York. Harris 
suggested Onyx should employ Smith to 
distribute the compound since he was an 
excellent salesman. Two representatives of 
Onyx called on Smith and asked him if he 
would be interested in distributing these 
products. After witnessing several demon- 
trations of the use of the products, Smith 
was not particularly impressed since the 
two elements had to be assembled at the 
dry cleaning plants before they could be 
used. Smith told the Onyx representatives 
he might be interested if the two elements 
could be combined at the Onyx factory and 
sold as a compound. Experiments were 
carried out on the Smith suggestion with 
success. Smith then became enthusiastic 
about the possibilities of the compound. 
With the knowledge of the Onyx people, 
Smith registered the name ‘“Revitex” for 
the compound in the State of New York. 


Subsequent to the naming of the com- 
pound Revitex, Harris approached Smith 
and asked: “Well, what am I going to get 
out of this?” Smith agreed Harris was 
entitled to something for bringing Onyx 
and him together and for technical assist- 
ance which it was expected Harris would 
render. It was agreed, however, between 
Smith and Harris that no definite contract 
should be entered into until Smith had first 
received a national exclusive agency for 
Revitex from Onyx. Smith claims it was 
his understanding and intention that Harris 
would be compensated for technical assist- 
ance and for bringing the parties together, 
not that Harris should receive a royalty 
on all sales without restriction. 


3 Hereinafter referred to as ‘‘Harris.’’ 
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Smith claims to have been orally ap- 
pointed Onyx’s “exclusive agent’ for the 
sale of Revitex in the Autumn of 1949 by 
two sales agents of Onyx, although he 
admits the terms were to be worked out at 
a later date. Smith urged the exclusive 
agency contract be reduced to writing. In 
early December, 1949, Smith claims he and 
Onyx had reached an agreement on all the 
important terms of the contract, though 
there were a number of details which had 
not been resolved. After a meeting on 
December 12, 1949, Smith contends all the 
important issues and many minor ones were 
resolved. By January 17, 1950, only one 
minor issue remained—the amount of Revi- 
tex Smith was required to purchase during 
the first year. This issue was resolved by 
telephone and confirmed by a letter by 
Onyx dated January 20, 1950. 

Prior to this time, James H. Tully, Onyx’s 
attorney, had sent to Smith’s attorneys a 
draft of an agreement between Smith and 
Onyx. In his letter Tully requested the 
agreement be executed “on behalf of the 
Smith Company by Mr. Smith as partner” 
and the original returned to Tully. Tully 
further intended to have a duplicate copy 
of the original executed by Onyx and send 
it to Smith’s attorney upon receipt of the 
executed original. On January 20, 1950, 
Tully sent another letter to Smith’s ai- 
torney in which he referred to a certain 
schedule which, when completed, Tully said 
would be annexed to the copy of the agree- 
ment “being executed by Onyx” and then 
sent to Smith’s attorneys. 

Smith claims by January 21, 1950, if not 
earlier, a contract existed between Smith 
and Onyx. The letters, making reference 
to the agreement, sent by Tully, who Smith 
asserts was the authorized agent of Onyx, 
are in Smith’s opinion sufficient compliance 
with the statute of frauds where the alleged 
contract—if there was a contract—is said 
to have been made. Smith, moreover, 
claims the contract here is not even em- 
braced by the statute of frauds so as to 
make compliance with the statute necessary. 


Smith denies any mispresentation to or 
concealment from Onyx concerning any 
transaction Smith had with Harris, Smith 
claims Onyx told him it desired to deal 
directly and solely with him so he there- 
fore did not take up with Onyx a proposed 
three party agreement among Onyx, Harris 
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and Smith. The agreement at any rate was 
not acceptable to Smith since it conflicted 
with his previous understanding with Harris 
in that Smith agreed to employ Harris in 
a technical capacity with a royalty tied to 
the technical assistance furnished and not 
that Harris should receive a royalty on 
every gallon sold. Smith asserts he never 
signed an agreement with Harris and, in 
fact, it was understood between them they 
would not negotiate until after Smith’s 
negotiations with Onyx had been com- 
pleted. Smith, therefore, asserts he is not 
lable to Harris for any royalty payments. 
The only possible liability of Onyx, in the 
view of Smith, would come: from Harris’ 
assertion he developed Revitex and that 
dispute would be between Harris and Onyx 


Cited 1953 Trade Cases 
Métals Disintegrating Co., Inc. v. Reynolds Metals Co: 


and unrelated to Smith. Finally, Smith 
argues his agreement. with Onyx. is, not in 
restraint of trade, does not violate the anti- 
trust laws and therefore is enforceable. 
Smith concludes he is at a loss to under- 
stand why Onyx repudiated its contract 
with him. 


[Case Cannot Be Decided Summarily| 


Turning to Onyx’s view of the facts, it 
is immediately apparent this case cannot be 
decided on a motion for summary judg- 
ment. Hart & Co. v. Recordgraph Corp., 
Biri WS INS Aol HA, ess 


Summary judgment for defendant is de- 
nied. Let an order be submitted. 


On Petition for Reconsideration 


[Disposition of Defense Sought] 


Onyx has filed a “Petition for Recon- 
sideration” seeking a determination at this 
time on its defense the agreement in suit 
is in restrant of trade, violates the antitrust 
laws, and is, therefore, unenforceable. This 
defense was one of the grounds Onyx urged 
in its motion for summary judgment which 
I denied. Onyx submits this defense can 
be decided on a motion for summary judg- 
ment since there are in its opinion no fac- 
tual questions barring summary disposition. 
I disagree. 


' [Factual Question Exists] 


Onyx claims the contract “reveals clearly 
it is an exclusive sales contract.” 
Smith asserts the agreement is one of 
agency. Onyx’s argument is there are no 
facts to support the Smith assertion. 


When one turns, however, to Interroga- 
tory No. 7 served by Smith on Onyx 
February 2, 1951, and the answer served 
by Onyx February 16, 1951, there appears 
in Onyx’s words the purpose of negoti- 
ations between it and Smith; the gist of 
the answer was Smith was to become “an 


exclusive distributor for defendant.” (Italics 
added.) There is much, it is true, in the 
present record indicating the contract was 
entirely a sales contract; yet there are also 
certain facts pointing to an agency relation- 
ship, see e. g. the proposed tripartite agree- 
ment. The words “exclusive distributor” 
alone do not necessarily connote only one 
relationship which can be pigeon-holed as 
either sales contract or agency contract. 
If an agency contract was contemplated, 
assuming I find a valid contract, it may 
never be necessary to consider the defense 
raised now by Onyx. If a sales contract 
is found, again assuming I find a valid 
contract, then Onyx’s defense would be 
relevant. What an “exclusive distributor” 
is, is to me a factual question about which 
I should like to hear a little more. 


[Motion Denied 


' And now, to-wit, this ninth day of Sep- 
tember, A. D. 1952, defendant’s motion for 
reconsideration or reargument having been 
read and considered, it is ordered, defend- 
ant’s motion for reargument be and the 


same hereby is denied. 


[7 67,416] Metals Disintegrating Company, Inc. v. Reynolds Metals Company. 


In the United States District Court for the District of Delaware. 


No. 1120. Dated August 28, 1952. 


Civil Action 


Sherman Antitrust Act 


Sherman Act as a Defense—Patent Infringement Suit—Enforceability of Patents 
After Termination of Misuse.—A patentee who misuses its patents by issuing patent 


Trade Regulation Reports 
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Metals Disintegrating Co., Inc. v. Reynolds Metals Co, 
licenses, fixing prices as to an unpatented product, to the defendant and another licensee 
is entitled to enforce its patents against the defendant, where such licenses did not 
require the licensees to fix prices, unless (1) they desired to license their customers under 
the patentee’s patent, and (2) the price at which they were then selling the unpatented 
product was less than a price calculated from a price base set on the patented product 
sold; the patentee, upon being advised that the license agreements were violative of the 
antitrust laws, sent to the defendant a proposed amendment to the license agreement which 
struck out the price-fixing arrangement; relations between the patentee and the defendant 
ceased after the defendant refused to accept the proposed amendment, and neither party 
requested performance of the other; the patentee sent to the other licensee a proposed 
amendment abolishing the price-fixing features of that license, which resulted in the 
exchange of releases freeing each party of any obligation under the original license; and 
no material consequences of the patentee’s misuse of the patents in suit survived the 
termination of the misuse because the price-fixing arrangements with the licensees did not 
control the market price of the unpatented product in the industry. ‘The fact that per- 
formance under the price-fixing arrangements was at the discretion of the defendant is 
significant. 


If a patentee who has misused his patents terminates the misuse, the patents are 
thereafter enforceable. And, if no consequences remain, misused patents again become 
enforceable. In the present case, the patentee has purged itself of any misuse. The 
defendant cannot contend that because it was once a party to an illegal act it should benefit 
from its own wrongdoing and have insulation from any suit for infringement. A licensee who 
has participated in a patent misuse cannot disregard the efforts of the licensor to ter- 
minate the misuse and thereby receive a free right to use patents free of any future 
royalty payment. 


See the Sherman Act annotations, Vol. 1, { 1270.501, 1660.275. 


For the plaintiff: Arthur G. Connolly, Wilmington, Del.; and Paul S. Bolger and 
W. D. Keith (of Cooper, Byrne, Dunham, Keith and Dearborn), New York, N. Y. 


For the defendant: Thomas Cooch (Morford, Bennethum, Marvel and Cooch), 
Wilmington, Del.; and Raymond F. Adams and Curt Von Boetticher, Jr. (of Adams, 
Forward and McLean), New York, N. Y. 


mitted. There remains for decision the 
following points: (1) the extent of the 
misuse; (2) whether the misuse has ter- 
minated; (3) the effect of the misuse; and 
(4) what consequences, if any, of the mis- 
use have terminated. 


[Patent Misuse Issues to Be Determined] 


Leany, Chief Judge |J/n full text): This 
is a patent infringement suit on two pat- 
ents relating to aluminum paste pigment. 
Defendant originally sought summary 
judgment. This motion was rejected. There- 
after, plaintiff amended its complaint, ad- 
mitting past misuse, but alleging that such 
misuse had ended and any effects thereof 1. 


[Plaintiff's Business and the Industry] 


Plaintiff manufactures powdered metal, 


had been dissipated. Defendant answered 
and denied termination of misuse and also 
plead “license” and “unclean hands.” The 
defense of license was rejected” Plaintiff 
moved for separate trial under FR 42 (b) 
on the issue of misuse, the termination of 
it, and its consequences, if any. The mo- 
tion was granted and trial had. The issues, 
now, are quite clear. Past misuse is ad- 


1 Metals Disintegrating Co., Inc. v. Reynolds 
Metals Co., D. C. Del., 92 F. Supp. 896. 

2? Metals Disintegrating Co., Inc. v. Reynolds 
Metals Co., D. C. Del., 98 F. Supp. 201. 

%In 1931 the president of plaintiff, Everett J. 
Hall, owned plaintiff company. He died in that 
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including copper, zinc, aluminum, lead and 
solder powders.* 


2. Leafing aluminum paste is a raw metal 


compound containing between 50% and 
75% of metal flakes of aluminum, used as 
a pigment for paint and inks. Leafing, as 
known in the industry, is that property 
imparted to aluminum particles which 
makes them float to the surface of the 


year and control passed to his widow, Harriet 
L. Hall. Upon her death in 1944 control passed 
to their son and daughter, Harold and Jean, 
where it remained until 1951. Then control 
passed to American-Marietta Company. 
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liquid in which they are carried, which 
results in a bright metallic lustre to the 
surtace. 

3. Before the appearance of aluminum 
paste, dry aluminum powder was used as a 
pigment. ‘Today, the majority of the dry 
leafing aluminum powders is used for the 
making of aluminum paint, protective and 
decorative coatings.‘ 

4. In 1931 plaintiff started its plant to 
make aluminum paste in Elizabeth, New 
Jersey. It manufactured aluminum paste 
until 1941 when national defense conditions 
caused shortages. Plaintiff stopped its 
aluminum pigment manufacture until con- 
trols lifted in 1945. Prior to 1945 plaintiff 
did not sell its aluminum paste directly to 
the trade, as it had a sales arrangement 
with U. S. Bronze and, under this arrange- 
ment, plaintiff supplied about 25% of alumi- 
num paste to the market. The balance 
of the market except for a _ negligible 
percentage, was supplied by Alcoa and de- 
fendant. 1946 changed the situation. Plain- 
tiff then supplied only 8% of the market. 
The balance was supplied by defendant and 
Alcoa, the defendant’s proportion having 
increased to 15%. In 1946 U. S. Bronze 
stopped selling plaintiff's aluminum paste 
and bought its requirements from defendant 
and Alcoa. 


[Price Fixing as to Unpatented Product] 


5. Plaintiff's history shows that it has 
granted six licenses under the patents in 
suit; but the licenses with defendant and 
with U. S. Bronze (circa 1939) are iden- 
tical with respect to provisions fixing prices. 
Articles 3 and 20 of the agreements fix 
prices as to unpatented dry aluminum 
powder.° 

6. Under the license agreements neither 
defendant nor U. S. Bronze had to fix 
prices unless (1) they desired to license 
their customers under plaintiff’s patent and 
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(2) the price at which they were then 
selling powder was less than a price cal- 
culated from a price base set on aluminum 
paste sold. 


7. The rights of plaintiff under the price 
provisions of the licenses to defendant and 
U. S. Bronze were to receive a royalty if 
the licensees granted a sublicense. Plaintiff 
was to receive reports and royalties and in 
turn to furnish technical know-how and 
to prosecute infringers. 


[Patent Misuse Terminated] 


8. The misuses of the patents in suit 
are found in the licenses of November 29, 
1939, between plaintiff and defendant and 
U.S. Bronze. In 1946 plaintiff was advised 
for the first time by defendant’s attorneys 
that the agreements were violative of the 
antitrust laws. On November 1, 1946, 
plaintiff, upon counsel’s advice, sent to de- 
fendant a proposed amendment to the license 
agreement which struck out the price fix- 
ing arrangement. 


9. Relations between the parties ceased 
after defendant refused to accept the pro- 
posed amendment in November, 1946; and, 
since 1947, neither party requested per- 
formance of the other. Defendant, having 
refused to execute the proposed amend- 
ment to the license, thereafter plaintiff never 
asked for any further royalty payment and 
made no further performance under the 
November 24, 1939, agreement. Thus, it 
appears, plaintiff's misuse vis-a-vis defend- 
ant was terminated in January, 1947. De- 
fendant, having refused to execute a formal 
document of amendment which would clearly 
show an act of abandonment as to misuse, 
plaintiff could do no more than cease to 
perform under the original license. 


10. After consultation with counsel, in 
November, 1946, plaintiff sent to U. S. 
Bronze a proposed amendment which abol- 


4In the years 1931 to 1933 the sources which 
furnished dry leafing aluminum powder to the 
trade included Alcoa, defendant, Malone Alumi- 
num Bronze, Ohio Bronze Powder Company, 
Baer Brothers, Aluminum Bronze Powder 
Manufacturing Company and importations from 
European sources. Today this dry leafing alumi- 
num powder is still furnished to the trade by 
the sources just named and a few new manu- 
facturers, including plaintiff. 

5 There were, apart from European sources, 
six suppliers of dry aluminum powder 1931-33. 
The Alcoa agreement was free of price fixing. 
Of the six suppliers of unpatented dry alumi- 
num powder, only two, defendant and U. S. 
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Bronze, were parties to the price fixing ar- 
rangement. 

® The proposed amendment struck out Articles 
3 and 20. In addition, the amendment proposed 
to rewrite Article 2 to remove from that Article 
all reference to stricken Article 3. Numerous 
other changes were suggested to stifle Article 3. 
In short, the amendment proposed to eliminate 
the principal price fixing Article 3, the sub- 
sidiary of Article 20, and all reference to any 
other Article suggesting price fixing provisions. 
Defendant refused to accept plaintiff's proposed 
amendment on the ground there was no allow- 
ance made for rebate of royalties theretofore 
paid by defendant. 
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ished the price fixing features in that par- 
ticular license. On April 2, 1947, U. S. 
Bronze proposed the complete cancellation 
of its license. Plaintiff accepted. Both 
plaintiff and U. S. Bronze exchanged re- 
leases which freed each party of any obliga- 
tion under the original license. Manifestly, 
plaintiff's. misuse of its patents was ter- 
minated on April 3, 1947, when plaintiff 
and U. S. Bronze terminated their con- 
tractual relationship. 


[No Material Consequences 
of Misuse Survived] 


11. No material consequences of plain- 
tiff’s misuse of the patents in suit survived 
the termination of the misuse. The master 
facts. demonstrate this. Article 3 of the 
license merely required price adjustment 
when the dry aluminum powder was to be 
made into paste under a special license 
granted by U. S. Bronze or defendant. 
As stated earlier, less than 5% of the total 
dry aluminum powder sold from 1941 was 
used for the making of aluminum paste. 
Of the six suppliers of dry aluminum 
powder to the industry, only two—U. S. 
Bronze and defendant—were subject to 
price fixing. Thus, the price fixing arrange- 
ments with defendant and U. S. Bronze did 
not control, in fact, the market price of dry 
aluminum powder in the industry. A sig- 
nificant fact is that performance under the 
price fixing arrangements was at the dis- 
cretion of defendant. It was the sole judge 
as to whether it would sublicense its cus- 
tomers. Moreover, there is no factual sup- 
port for any defense of “unclean hands.” 
If plaintiff once had “unclean hands,” such 
has been terminated in the same manner 
in which the misuse was terminated. 
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[Applicable Legal Principles] 


12. As a result of the findings of fact, 
as shown by the evidence, certain legal 
principles are applicable. For example, if 
a patentee who has misused his patents 
terminates the misuse, the patents are there- 
after enforceable.’ And, if no consequences 
remain, misuse patents again become en- 
forceable.6 Here, I think the plaintiff has 
purged itself of any misuse. 


[Defendant Cannot Benefit 
from the Misuse] 


13. As I indicated in the earlier opinion ° 
defendant is on thin ice when it contends 
that because it was once a party to an illegal 
act it should benefit from its own wrong- 
doing and have insulation from any suit 
for infringement if, in fact, it is utilizing 
the inventions covered by plaintiff’s patents. 
On the one hand, it refused to accept plain- 
tiff’s offer to amend the original license in 
order to terminate the illegal clauses there 
found. A licensee who has participated in 
a patent misuse cannot disregard the efforts 
of the licensor to terminate the misuse and 
thereby receive a free right to use patents 
free of any future royalty payment. To 
borrow a phrase from the late Judge O’Con- 
nell,” “TI fail to perceive any cogent public 
interest” in rewarding a wrongdoer. Plain- 
tiff has done everything to terminate 
the misuse. Defendant, the active price 
fixer, would appear to take the position that 
it desires to profit from the misuse. In 
short, defendant’s position is that plaintiff’s 
patents may be enforceable against every- 
one except as against defendant.” 

My definitive conclusion is that the ad- 
mitted misuse was terminated by April, 
1947; and no illegal clauses survived that 
termination. 


7 Morton Salt Co. v. Suppiger Co., 314 U. S. 
488, 493; B. B. Chemical Co. v. Ellis, 314 U.S. 
495, 498; Westinghouse Electric Corp. v. Bulldog 
Electric Products Co., 4 Cir. [1950-1951 TRADE 
CASES { 62,547], 179 F. 2d 139, 145. 

§ Sylvania Industrial Corp. v. Visking Corp., 
4 Cir., 132 F. 2d 947, 958; Campbell v. Mueller, 
6 Cir. [1946-1947 TRADE CASES { 57,540], 159 
F. 2d 803, 807; Hastern Venetian Blind Co. v. 
Acme Steel Co., 4 Cir. [1950-1951 TRADE CASES 
62,819], 188 F. 2d 247, 254. 
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*D. C. Del., 98 F. Supp.*201. 

0 Reynolds Metals Company v. Metals Dis- 
integrating Company, Inc., 3 Cir. [1948-1949 
TRADE CASES f 62,464], 176 F. 2d 91, 92. 

4 “The Court: Well, under your theory any- 
body is at liberty to utilize the invention cov- 
ered by these patents without the payment of 


royalty. 
“Mr. Adams: Well, I don’t want to say any- 
body, I would like to be very specific at this 


point.’’ 
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[67,417] David Bernstein, trading as Affiliated Credit Exchange and Business 
Research v. Federal Trade Commission. 


In the United States Court of Appeals for the Ninth Circuit. No. 13,104. Filed 
December 29, 1952. ; 


Petition to review and set aside order of the Federal Trade Commission. 


Federal Trade Commission Act 


Petition for Review—Use of Skip-Tracer Methods—Transactions in Interstate Com- 
merce.—A Federal Trade Commission order prohibiting an operator of a collection agency, 
trading as “Business Research,” from falsely representing his business status in order to 
obtain information of a personal nature from delinquent debtors, and falsely representing 
that his business is in Washington, D. C., is affirmed. One way in which he secures 
business -is through solicitors who travel in various states—mostly far western states— 
and solicit accounts for collection. Although his place of business is in. California, he 
receives through interstate channels business from clients residing in states other than in 
California. The operator also receives money from debtors located in states other than 
California and transmits it, less his commission, to creditors located. in states other than 
California. Often he receives money from creditors representing his commission on 
debts paid directly to the creditor. Many of these creditors are located, in states other than 
California. Thus, the operator’s activities, while not trade in the ordinary sense, are a 
species of commerce and constitute commerce within the meaning of that term as used in 
the Constitution and in the Federal Trade Commission Act. 


See the Federal Trade Commission Act annotations, Vol. 2, J 6125. 


,Misrepresentation—Collection of Delinquent Debts—Deception as to Place of Busi- 
ness.—An operator of a collection agency who uses a double postcard bearing a oe one 
ton, D. C., postcard and containing a message addressed to the debtor stating that “ 
enable us to complete our records it is necessary that you furnish the ‘itoriaatibe 
requested on the attached card. Do this at once and mail to us,” is engaging in a 
deceptive practice within the meaning of the Federal Trade Commission Act. The 
Washington address used by petitioner whose place of business is in California serves 
as a sort of clincher for the general implication that the inquiring party is engaged purely 
in business research or possibly even in the compilation of official statistics. Under this 
pretext the petitioner gets information which helps him materially in his business of 
collecting bad debts. 


See the Federal Trade Commission Act annotations, Vol. 2, {[ 6601.61. 
Affirming a Federal Trade Commission order in FTC Dkt. 5804. 
For the petitioner: Carl J. Mooslin, Los Angeles, Calif. 


For the respondent: W. T. Kelley, Gen. Coun., James W. Cassedy, John W. Carter, 
Jr., Attorney, Federal Trade Commission, Washington, D. C. 


Before MatHEws, Heary, and Bong, Circuit Judges. 


[Petition To Review and Set Substantially, the charge was that in oper- 

Aside Order| ating a collection agency the petitioner 
falsely represented his business status for 
the purpose of obtaining information of a 
personal nature from delinquent debtors 
which, but for the false representation, the 


HEAy, Circuit Judge [Jn full text]: This 
is a proceeding to review and set aside a 
cease and desist order of the Federal Trade 


Commission based on findings of petition- : 18 
er’s having engaged in deceptive acts and debtors would not have supplied. Petitioner 


practices in interstate commerce in violation does not challenge the findings, but attacks 
of the Federal Trade Commission Act. only the conclusion of the Commission that 
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his business is in commerce.’ It is ac- 
cordingly necessary to describe his business 
and the method of carrying it on, as indi- 
cated in the findings. 


[Nature of Action] 


Petitioner operates a collection agency 
under the name of Affiliated Credit Exchange 
and he uses also for certain purposes the 
name Business Research. His _ principal 
office is at Los Angeles. One way in which 
he secures business is through solicitors 
who travel in various states—mostly far 
western states—and solicit accounts for 
collection. These solicitors are independent 
contractors who receive a stated sum for 
each account which through their efforts is 
assigned to petitioner for collection. The 
creditors reside in California and in other 
states. Petitioner furnishes the solicitors 
with assignment contract forms and forms 
for listing each account assigned. The 
accounts are against debtors residing in 
California or in states other than Cali- 
fornia, and each is listed on a blank form 
showing the name of the debtor, address, 
amount and nature of the debt, etc. This 
listing sheet is then attached to the con- 
tract of assignment, and the creditor there- 
upon executes the contract assigning the 
accounts so listed to the petitioner for 
collection on a commission basis. The con- 
tract having been delivered to the solicitor, 
the latter mails it to petitioner at Los 
Angeles. 


[Interstate Transactions] 


Thus petitioner receives through inter- 
state channels business from clients residing 
in states other than California. The debtors 
concerned, in turn, may reside almost 
anywhere. Petitioner secures his business 
through the mails and carries it forward 
in the same manner. He receives money 
from debtors located in states other than 
California and transmits it, less his com- 
mission, to creditors who are also else- 
where than in California. Often he receives 
money from creditors representing his com- 
mission on debts paid direct to the creditor. 
These creditors, many of them, are located 
in states other than California. 
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In these ways the petitioner regularly 
uses the channels of interstate communi- 
cation. His activities, while not trade in 
the ordinary sense, are a species of com- 
merce and constitute commerce within the 
meaning of that term as used in the Consti- 
tution and in the Federal Trade Commission 
Act. Cf. International Text Book Company 
v. Pigg, 217 U. S. 91; Furst v. Brewster, 
282 U. S. 493; NLRB v. Bank of America, 
9 Cir., 130 F. 2d 624, 626; Rothschild v. 
Federal Trade Commission, [1952 TRADE 
Cases J 67,364] 7 Cir., — F. 2d —, decided 
November 20, 1952. 


[Misleading Postcards Used] 


The practices banned by the Commission 
are likewise in commerce. These are car- 
ried on for the purpose and in the manner 
now to be described. If a debtor has not 
responded or if there is indication that he 
has moved, petitioner attempts to locate 
him by use of what is commonly known 
as a double postcard. One card is addressed 
to the debtor and the return card is ad- 
dressed to petitioner under the name of Busi- 
ness Research, Washington, D. C. These 
cards petitioner mails in bulk to his agent 
in Washington, D. C., and the latter mails 
the card to the individual debtors so that 
the communication will bear the Washing- 
ton postmark. Naturally the cards go to 
addressees in various parts of the country. 


The message addressed to the debtor 
states that “to enable us to complete our 
records it is necessary that you furnish the 
information requested on the attached card. 
Do this at once and mail to us.” The reply 
part is designed to be detached, filled out, 
signed and mailed by the debtor. The 
matter on which information is to be given 
is stated in the latter card under various 
headings, including the name of the “sub- 
ject” (in other words, the debtor), his 
address, his employer aud the latter’s ad- 
dress, debtor’s monthly salary, whether he 
owns his home or car, whether married, 
and if so does the spouse work, number 
of dependents, etc. In other ways the re- 
turn card simulates forms commonly used 
for statistical purposes. The Washington 
address serves as a sort of clincher for the 
general implication that the inquiring party 
is engaged purely in business research or 


1 As stated in his brief, petitioner’s position 
is that ‘“‘the use of such double postcards, al- 
though misleading in nature, are not used in 
commerce and unless facts can be shown where- 
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by petitioner’s entire business could be ad- 
judicated as being in interstate commerce, the 
Federal Trade Commission lacks jurisdiction to 
issue any binding order upon petitioner.’ 
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Reid v. University of Minneseta 

possibly even in the compilation of official {Order Affirmed] 

statistics. Under this pretext the petitioner The whole matter being clearly within 

gets information which helps him materially the jurisdiction and competence of the 

in his business of collecting bad debts. Commission, its order is affirmed. 


[67,418] Edwin M. Reid v. University of Minnesota. 


In the United States District Court for the Northern District of Ohio, Western 
Division. No. 6834 Civil. Filed September 30, 1952. 


Clayton Antitrust Act 


Private Action—Extraterritorial Service—Applicability to University.—A book whole- 
saler’s complaint, filed in a judicial district in Ohio, against the “University of Minne- 
sota,” which was served with process in a judicial district in Minnesota and is charged 
with price discrimination against the wholesaler, is dismissed on the ground that the 
“University of Minnesota” is not a corporation under the laws of Minnesota, and, there- 
fore, is not subject to extraterritorial service under Section 12 of the Clayton Antitrust 
Act. Under the Minnesota Constitution, an institution designated the “University of the 
State of Minnesota” was recognized. A corporate body designated the “Regents of the 
University of Minnesota” does exist, and this constitutional corporation directs the 
activities of the “University Press,” which allegedly discriminated against the wholesaler. 


See the Clayton Act annotations, Vol. 1, 2032.17. 


Private Actions—Extraterritorial Service—Transacting Business——A book whole- 
saler’s complaint, filed in a judicial district in Ohio, charging a university’s press, served 
in a judicial district in Minnesota, with price discrimination against the wholesaler, is 
dismissed on the ground that the business transacted by the university press in the Ohio 
judicial district during the period in suit was not of a substantial character, and, there- 
fore, it did not transact business in the district within the meaning of Secions 4 and 12 
of the Clayton Antitrust Act. The press did not maintain a place of business and had 
no property in the district; it had no employees, officers or agents located or resident in 
the district; it had empowered an individual to solicit orders for books in the district, 
and such individual did solicit orders in the district for which he received a commission; 
it gave such individual no authority to accept orders or make contracts; and it accepts 
or rejects all orders and ships directly to the buyer of books. Furthermore, the net sales 
in the district during the period in suit amounted to $6,439.14, and, of this sum, the total 
net sales to the wholesaler amounted to $1,571.35; the net sales to the wholesaler for the 
year 1950 amounted to $2.22; no sales were made to the wholesaler during the years 195] 
and 1952; and, during the period in suit, the net sales within the United States amounted 
to the sum of $693,085.87. 


See the Clayton Act annotations, Vol. 1, J 2024.70, 2032.55. 
For the plaintiff: Edward G. Harris of Harris and Sell, Toledo, Ohio. 


For the defendant: Lowell J. Grady, Assistant Attorney General of Minnesota; 
Thomas O’Hearn, University of Minnesota, Minneapolis, Minn.; and Edwin Williams 
of Williams, Eversman and Black, Toledo, Ohio. 


Memorandum of the Court Re Motion of He alleges in his complaint that the de- 


the Defendant to Quash the Service fendant is a corporation organized and 
of Summons and to Dismiss existing by virtue of the laws of the State 
the Complaint of Minnesota and that it maintains its prin- 


[Suit Against Alleged Foreign cipal office at Minneapolis, Minnesota. 


tt : gies ae ty: 
comerpito ne [Price Discrimination Alleged] 
Kuoes, J. [In full text]: The plaintiff j 
in this case resides in this judicial division The action is brought under the provi- 


and conducts his business in Toledo, Ohio. sions of Sections 13 and 13.(a) of Title 15 
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Reid v. University of Minnesota 


United States Code-Annotated, and defend- 
ant is charged with price discrimination 
against the plaintiff who is. engaged in the 
business of. being a. wholesale jobber of 
books. Process was served upon one W. T. 
Middlebrook, Vice President, at the Admin- 
istration Building, University of Minnesota 
campus under the authority of Section 22 
of Title 15 United States Code Annotated, 
which reads as follows: 


“Any suit, action, or proceeding under 
the anti-trust laws against.a corporation 
may be brought not only in the judicial 
district whereof it is an inhabitant, but 
also in any district where it may be found 
or transacts business; and all process in 
such cases may be served in the district 
of which it is an inhabitant, or wherever 
it may be found.” 


[Motion to Quash Service and 
Dismiss Complaint] 


Defendant moves to quash the service of 
summons and to dismiss the complaint on 
four separate grounds. Grounds 1 and 3 
read as follows: 


“1, That the University of Minnesota, 
named defendant herein, is not a corpora- 
tion organized and existing under and by 
virtue of the laws of Minnesota, and, 
therefore, is not subject to service of 
process under Section 12 of the Clayton 
Act (15 U. S. C. A., Section 22), and that 
W. T. Middlebrook, the person upon 
whom service of summons was made, is 
not a Vice President of the University 
of Minnesota or one authorized to re- 
ceive the service of summons for the 
University of Minnesota, or upon whom 
service of summons herein can be made 
according to law.” 

“3. That this court has no jurisdiction 
over the Regents of the University of 
Minnesota, since said corporation is an 
inhabitant of the State of Minnesota, 
cannot be found in the Northern District 
of Ohio, and does not transact business 
in said District, within the meaning of 
Sections 15 and 22 of Title 15 of United 
States Code Annotated.” 

Grounds 2 and 4 are based upon the fact 
that the “Regents of the University of 
Minnesota” is a corporation created by the 
Constitution of the State of Minnesota and 
as such is a corporate agency of the gov- 
ernment of the sovereign State of Minne- 
sota and, therefore, is not now subject to 
service of process within the Northern Dis- 
trict of Ohio, and is not a person subject 
to the regulations and restrictions of Sec- 
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tions 13 and 13 (a) of Title 15 United 
States Code Annotated. 


[Motion Sustained] 


The Court is of the opinion that the 
motion should be sustained as to grounds 
iWand"3: 


[No Such Corporate Entity as | 
“University of Minnesota’) 


It is quite apparent from the unrefuted 
affidavit of W. T. Middlebrook that there 
is no such corporate entity as the “Univer- 
sity of Minnesota, Minneapolis, Minnesota”, 
defendant herein. It appears from the aff- 
davit that, in 1851, the legislature of the 
territory of Minnesota established an insti- 
tution under the name and style of the 
“University of Minnesota” and vested the 
government of such university in a board 
of twelve Regents to be elected by the 
legislature of the territory; that the Regents 
of the university and their successors in 
office were to constitute a body corporate 
with the name and style of the “Regents 
of the University of Minnesota”, with the 
right of suing and being sued and of con- 
tracting and being contracted with; that, 
upon the admission of the territory of Min- 
nesota to statehood a constitution was 
adopted, and that Section 4 of Title 8 of 
the Constitution provides as follows: 


“The location of the University of 
Minnesota, as established by existing 
laws, is hereby conformed, and said insti- 
tution is hereby declared to be the Uni- 
versity of the State of Minnesota. All 
the rights, immunities, franchises and 
endowments heretofore granted or con- 
ferred are hereby perpetuated unto the 
said university; and all lands which may 
be granted hereafter by Congress, or other 
donations for said university purposes, 
shall vest in the institution referred to 
in this section.” 


It appears further from the affidavit that, 
on July 16, 1925, the Regents of the Univer- 
sity of Minnesota established a University 
of Minnesota Press, to be in charge of a 
director and a committee of five from the 
faculty, to be appointed by the President 
of the Regents of the University of Minne- 
sota as an executive committee, in charge 
of all matters pertaining to the Press. 


It thus appears that there is no corpora- 
tion organized and existing by virtue of 
the laws of the State of Minnesota known 
as the “University of. Minnesota”; that, 
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under the Constitution, an institution desig- 
nated the “University of the State of Min- 
nesota” was recognized and that there does 
exist a body corporate designated the “Regents 
of the University of Minnesota”, and that 
this constitutional corporation directs the 
activities of the University Press. 


[No Substantial Business Transacted 
in District] 


The Court is of the opinion that ground 3 
of the motion should be sustained, because 
the proofs do not bear out the assertion 
that the Regents of the University of 
Minnesota transacted business in the North- 
ern District of Ohio during the years in 
question (September 28, 1942, to June 27, 
1952), within the meaning of Sections 15 
and 22 of Title 15 United States Code 
Annotated. 


The unrefuted affidavit of Helen L. Mac- 
Donald, Sales Manager of the University 
of Minnesota Press, establishes that the 
Press at no time during the period covered 
in the complaint maintained an office or 
place of business, storage or warehouse 
facilities or supply of materials to be sold 
by the Press, and that no bank deposits 
or other property or assets of the Press 
were located in the Northern District of 
Ohio; that at no time during the period in 
question did the Press have any employees, 
officers or agents located or resident in the 
Northern District of Ohio; that the Press 
since the year 1940, and up to the year 
1950, empowered one George W. Stewart, 
of New York, to solicit orders for all trade- 
books and publications of the Press, and 
that the said Stewart did solicit orders in 
the Northern District of Ohio for which 
he received as compensation a commission 
of 121%4% on all orders for tradebooks and 
publications secured by him from book 
stores; that, prior to January 1, 1946, the 
said Stewart called on certain accounts in 
the City of Toledo, including plaintiff, and 
that since January 1, 1946 he has not called 
at the City of Toledo but has and does call 
at the Cities of Cincinnati, Columbus, Day- 
ton and Cleveland; that the said Stewart, 
when he obtained or obtains an order for 
the Press of books or other publications, 
forwards the same to the Press at Minne- 
apolis, where the order is accepted or re- 
jected; that he has no authority to accept 
orders or make contracts for the sale of 
books and publications or otherwise bind 
the University of Minnesota Press, nor does 
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he do more than take orders and forward 
the same for acceptance to the Press; that, 
if and when the orders are accepted, the 
books are shipped directly to the buyer. 


It appears further from the affidavit that 
the total net sales in the Northern District 
of Ohio for the period July 1, 1945, through 
June 30, 1952, amounted to $6439.14, and 
that of this sum the total net sales to 
plaintiff amounted to $1571.35, that no sales 
were made to plaintiff during the years 1951 
and 1952, and that the net sales for the 
year 1950 amounted to $2.22. 


It appears further from the affidavit that 
the total net sales of the University of 
Minnesota Press within the United States 
for the period July 1, 1945, through June 30, 
1952, amounted to the sum of $693,085.87. 


It thus appears that the business done 
by the University of Minnesota Press in 
the Northern District of Ohio during the 
period in question was not of a substantial 
nature. 


In the case of Eastman Kodak Company 
of New York v. Southern Photo Materials 
Company, 273 U. S. 359, beginning at page 
372, we find the following: 


“xe * * And we think it clear that, as 
applied to suits against corporations for 
injuries sustained by violations of the 
Anti-Trust Act, its necessary effect was 
to enlarge the local jurisdiction of the 
district courts so as to establish the 
venue of such a suit not only, as there- 
tofore, in a district in which the corpora- 
tion resides or is ‘found’, but also in any 
district in which it ‘transacts business’— 
although neither residing nor ‘found’ therein 
—in which case the process may be is- 
sued to and served in a district in which 
the corporation either resides or is ‘found’; 
and, further, that a corporation is en- 
gaged in transacting business in a district, 
within the meaning of this section, in 
such sense as to establish the venue of 
a suit—although not present by agents 
carrying on business of such character 
and in such manner that it is ‘found’ 
therein and is amenable to local process, 
—if in fact, in the ordinary and usual 
sense, it ‘transacts business’ therein of 
aniva substantialchanractetars acemas 


In the case of Lechler Laboratories, Inc., 
et al. v. Duart Mfg. Co., Inc., et al., 35 Fed. 
Supp. 839, we find, on page 840, the fol- 
lowing: 

“xk %* %* The corporation must, however, 
be transacting business within the district 
of a ‘substantial character’ and the mere 
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fact that some business is done is not 
enough. Eastman Kodak Co. v. Southern 
Co., supra; Seaboard Terminals Corp. v. 
Standard Oil Co, of New Jersey, D. C., 
24 F. Supp. 1018; Jeffrey-Nichols Motor Co. 
v, Hupp. Motor Car Corporation, 1 Cir., 
46 F. 2d 623.” 


In the case of Zimmers et al. v. Dodge 
Brothers, Inc., 21 Fed. (2) 152, paragraph 1 
of the syllabus reads as follows: 


“What constitutes ‘doing business’ within 
the district, within Judicial Code, § 48 
(Comp. St. § 1030), relating to jurisdiction 
and service of process in suits for in- 
fringement of patents, depends on facts 
of the particular case, in view of section 
24 (Comp. St. § 991), Anti-Trust Act, §7 
(Comp. St. § 8829), and Clayton Act, § 12 
(Comp. St. § 8835k).” 


Paragraph 6 of the syllabus reads in part 
as follows: 


“Where it is doubtful whether foreign 
corporation is doing business within the 
district, so as to give federal District 
Court jurisdiction of patent infringement 
suit against it under Judicial Code, § 48 
(Comp. St. § 1030), it is better that par- 
ties be remitted ,to the district where 
there is no doubt as to jurisdiction before 
expensive and protracted litigation has 
been had.” 


The Court is of the opinion, from all the 
facts and circumstances in this case, that 
the University of Minnesota Press did not, 
during the years in question, transact busi- 
ness of any substantial character in the 
Northern District of Ohio, and that it is 
preferable to require the plaintiff, if he so 
desires, to institute the suit in a district 
where there is no doubt as to jurisdiction 
before expensive and protracted litigation 
has been had. 


[Question Whether “Regents” Are Immune 
Not Decided] 


Grounds 2 and 4 of the motion raise the 
question of the right or the intention of 
the Congress of the United States to impose 
the regulations of the Antitrust Acts upon 
the sovereign States of the Union. 


The “Regents of the University of Min- 
nesota” is a constitutional corporation cre- 
ated to carry out State purposes and the 
acts of the Regents are, therefore, the acts 
of the State of Minnesota. The University 
of Minnesota Press, being a creature of the 
Regents of the University of Minnesota, is, 
therefore, an agency of the State of Minne- 
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sota and the acts of the Press are the acts 
of the State of Minnesota. State ex rel. 
University of Minnesota, et al. v. Ray P. 
Chase, 175 Minn. 259, 220 N. W. 951. 


In the case of Parker, Director of Agri- 
culture, et al. v. Brown, 317 U. S. 341, we 
find, beginning in the last paragraph of 
page 350, the following: 


%e % 3 We find nothing in the lan- 
guage of the Sherman Act or in its his- 
tory which suggests that its purpose was 
to restrain a state or its officers or agents 
from activities directed by its legislature. 
In a dual system of government in which, 
under the Constitution, the states are 
sovereign, save only as Congress may 
constitutionally subtract from their au- 
thority, an unexpressed purpose to nullify 
a state’s control over its officers and 
agents is not lightly to be attributed to 
Congress. 

“The Sherman Act makes no mention 
of the state as such, and gives no hint 
that it was intended to restrain state 
action or official action directed by a 
state. The Act is applicable to ‘persons’ 
including corporations (§7), and it au- 
thorizes suits under it by persons and 
COUPOTALION SM CSml)) Hues mies 


In the case before us we do not have an 
action to restrain under a charge of a 
combination or a conspiracy, but we have 
an action by an individual who charges 
price discrimination against him by a cor- 
poration. There can be no doubt but that 
the Congress of the United States would 
be reluctant to attempt any curtailment of 
the activities of the various States or agen- 
cies thereof, but we do have an instance 
here, charged in the complaint, and accepted 
by the Court for the purposes of this 
motion as being true, that this agency of 
the State operated as a business corporation 
in the production and interstate sale and 
distribution of its products just the same 
as did other business corporations engaged 
in the production and interstate sale and 
distribution of books operating in the same 
field as did the “Press.” 

Whether the “Press,” as an agency of 
the State of Minnesota, should be exempted 
from the operation of Sections 13 and 13 (a) 
of Title 15 United States Code Annotated 
when it engages in a business of the char- 
acter and to the extent here engaged in, 
presents a question that this Court does not 
feel called upon to determine in view of 
the conclusions arrived at under grounds 1 
and 3 of the motion. The question of 
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whether the Antitrust Acts apply to this 
sovereign State under the facts and cir- 
cumstances as we have them here is one 
that may well be inquired into should the 
plaintiff choose to bring suit in the proper 
district in the State of Minnesota. 
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Without passing upon grounds 2 and 4 
of the motion, the Court sustains the 
motion upon grounds 1 and 3. The service 
of summons is ordered quashed and the 
bill of complaint dismissed. 

An order is drawn accordingly. 


[] 67,419] Leonia Amusement Corporation, et al. v. Loew’s Incorporated, et al. 


In the United States District Court for the Southern District of New York. Civ. 
74-244. Filed January 14, 1953. 


Sherman Antitrust Act 


Suit for Civil Damages—Production of Documents—Relevancy—Privilege—In an 
action for treble damages brought by a motion picture theatre against motion picture 
producers and distributors who contend that the action is barred by a statute of limitations 
to which contention the theatre replies that the running of the statute of limitations was 
suspended because of the pendency of a Government suit in which a consent decree was 
entered, the theatre’s motion for the production of all documents which relate to negoti- 
ations between the defendants and the Government with respect to a specified consent 
decree is in part granted and in part denied. The objection of relevancy at this preliminary 
stage of the proceedings is premature because at the stage of trial, the court will be in 
a superior position to make a determination in the light of more considerable evidence 
and because the theatre may never undertake to introduce at trial the fruits of their 
discovery. However, the motion is denied with respect to (1) communications from 
defendant to own counsel, including communications from defendant’s home counsel to 
its general counsel, (2) communications from defendant’s counsel to defendant, including 
communications from defendant’s general counsel to its home counsel, and (3) memo- 
randa and drafts prepared by defendant’s counsel for defendant. Under the applicable 
state statute regulating attorney-client privilege, the communications set forth in (1) 
and (2) are privileged. The memoranda set forth in (3) appear to be work product of 
the defendant’s attorney which are not subject to production. All other documents which 
do not appear on the face of the theatre’s affidavit to be privileged or to be work product 
must be produced because the defendants have not objected to their production on ground 
that they are privileged or work product of an attorney. 

See the Sherman Act annotations, Vol. 1, § 1640.586. 

For the plaintiffs: Sperry, Weinberg and Ruskay (Joseph A, Ruskay, of counsel). 


For the defendants: Austin C. Keough for Paramount Pictures Corporation, Para- 
mount Pictures Inc., and Paramount Film Distributing Corporation; and Schwartz and 
Frohlich for Columbia Pictures Corporation. 


motion picture theatre against certain large 
film producers and distributors. Some of 


Opinion 


[Motion for Production of Documents] 


Murpuy, District Judge [Jn full text]: 
This motion by plaintiff for production of 
documents under Rule 34, Fed. Rules Civ. 
Proc., 28 U. S. C. A., poses again the ques- 
tion of where the line should be drawn 
with respect to relevancy and to privilege— 
in this case arising out of attorney-client 
relationships and the alleged “work prod- 
uct” of attorneys. 


[Statute of Limitations Alleged as a Defense] 


The instant action is for treble damages 
under the antitrust statutes by a single 
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the defendants have interposed an affirma- 
tive defense that the action is barred by 
time limitation and on this a separate hear- 
ing has been set. Defendants’ theory is that 
plaintiffs have had no interest in the theatre 
in question since 1935. In turn plaintiffs 
apparently invoked Section 5 of the Clay- 
tom Act, 15: U. S.C. A: § 16, which pro- 
vides that whenever an antitrust suit is in- 
stituted by the government, “the running 
of the statute of limitations in respect of 
each and every private right of action aris- 
ing under said laws and based in whole or 
in part on any matter complained of in 
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said suit or proceeding shall be suspended 
during the pendency thereof.” 


It is conceded that the government in- 
stituted an antitrust suit against the defend- 
ants herein in 1938, and a consent decree 
was entered between some of the defendants 
herein and the government on November 
20, 1940. United States v. Paramount Pic- 
tures, et al., S. D. N. Y., Equity No. 87-273. 
It is also conceded that an antitrust suit 
against some of the defendants herein was 
undertaken by the government on August 7, 
1944. An important issue then in the sepa- 
rate hearing on the affirmative defénse of 
time limitations is the effect of the consent 
decree. If the decree was final, as defend- 
ants will apparently contend, then no action 
was pending between November 20, 1940 
and August 7, 1944 and the applicable stat- 
utes of limitation were not suspended. On 
the other hand, if this decree was merely 
interlocutory and the same case was later 
tried by the government, then plaintiffs’ 
contention is that the action was pending 
during the years in question and the time 
limitations suspended. 


[Documents with Respect to Consent 
Decree Sought) 


Accordingly plaintiffs seek a wide range 
of records to aid them in this hearing, in- 
deed “ail documents, papers, letters, memo- 
randa or other data in their possession which 
constitute, relate or contain evidence relat- 
ing to negotiations between said defendants 
and the government with respect to the 
decree of November 20, 1940 * * * and 
relating to any negotiations or proposals for 
the modification of said decree.’ Attached 
to plaintiffs’ motion is an itemized list of 
65 letters, documents or memoranda in the 
files of one law firm for the parties defend- 
ant, Paramount Pictures Corporation, Para- 
mount Pictures, Inc. and Paramount Film 
Distributing Corporation. Although the 
date on nearly all papers is indicated, none 
of them are described in the list by subject 
matter, except memoranda and drafts of 
attorneys. Letters, telegrams and papers of 
communication are described only by sender 
and receiver. I have the word of counsel 
who appeared for Paramount corporations 
on oral argument, but who submitted neither 
brief nor affidavit, that these items refer 
to various subject matter. Under this state- 
ment of counsel, I would categorize these 
papers thus: 
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A. Communications from defendant to 
own counsel, including from defendant’s 
home counsel to its general counsel. 


B. Communications from defendant’s coun- 
sel to defendant, including from defendant’s 
general counsel to its home counsel. 


C. Memoranda and drafts prepared by 
defendant’s counsel for defendant. 


D. Communications to and from defend- 
ant’s counsel to a co-defendant, not his 
client. 

E. Communications to and from defend- 
ant’s counsel to counsel for co-defendant. 


F. Communications to and from counsel 
for the government and defendant’s coun- 
sel. 


At the outset, it must be emphasized that 
I have no affidavits on this motion from 
any of the defendants or their counsel, ex- 
cept one from counsel for defendant Colum- 
bia. A single memorandum of law was 
handed up by counsel for. defendant T. C. F. 
Film Corp. Oral opposition was made, as 
already indicated, by counsel for the Para- 
mount corporations. This was so even 
though plaintiffs have: alleged service of 
their affidavit and notice of motion on nine 
defendants, and of their memorandum of law 
on four of these nine. 


[Relevancy Objection Denied] 


The first objection is to relevancy. On 
this ground the motion is denied with 
respect to defendant Columbia. Its affidavit 
is not controverted and is to the effect that 
Columbia was not a party to the consent 
decree in 1940, and has not urged the de- 
fense of time limitation in the scheduled 
separate hearing. With respect to the 
Paramount corporate defendants, we do not 
find this objection a compelling ground at 
this stage of the proceeding. By now it is 
trite to say that the scope of pre-trial ex- 
amination in the Federal Courts is sweep- 
ing and covers not only evidence for use 
at trial but also matters inadmissible as 
evidence but leading to discovery of ad- 
missible evidence. “No longer can the time- 
honored cry of ‘fishing expedition’ serve to 
preclude a party from inquiring into facts 
underlying his opponent’s case.” Hickman 
v. Taylor, 329 U. S. 495 at p. 507. It is not 
however correct to intimate that unlimited 
discovery is permitted. There are no allega- 
tions by these defendants that the examina- 
tions are sought in bad faith or to annoy, 
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embarrass or oppress them. Cf. Rules 30 
(b) and (d), Fed Rules Civ. Proc., 28 
U. S. C. A. While there is some authority 
that negotiations leading up to a consent 
decree are inadmissible at the stage of a 
subsequent trial to establish the significance 
of the decree, Gila Valley Irrig. Dist. v. 
United States, 9 Cir., 118 F. 2d 507, other 
cases have permitted examination of the 
trial record at this stage to ascertain the 
court’s intention in entering such decree. 
White v. Federal Deposit Ins. Corp., 4 Cir., 
122 F, 2d°770, cert. den. 316 U. S. 672; 
Loutsiana Land & Exp. Co. v. Parish of Jef- 
ferson, E. D. La., 59 F. Supp. 260. At this 
preliminary stage of the proceedings, where 
the test of relevancy is not so narrow as 
at trial, it is premature and possibly un- 
necessary to resolve this question. Prema- 
ture, I say, because at the stage of trial, the 
court will be in a superior position to make 
a determination in the light of more con- 
siderable evidence; and possibly unneces- 
' sary, because the plaintiffs may never under- 
take to introduce at trial the fruits of their 
discovery. 


[Privileged Matters—Attorney-Client] 


The objections with respect to privilege, 
cf. Rule 26 (b), Fed. Rules Civ. Proc., 28 
U.S. C: A:, and the so-called “work prod- 
uct” of attorneys, Hickman v. Taylor, 329 
U.S. 495, are more serious. Under the 
applicable State statute regulating the at- 
torney-client privilege, N. Y. Civil Practice 
Act § 353, communication made by client 
to attorney for the purpose of professional 
advice or assistance are privileged, Bacon v. 
Frisbie, 80 N. Y. 394, as are those from 
attorney to his client which reflect a priv- 
ileged communication from the client. See 
Rintelen v. Schagfer, 152 App. Div. 727 at 
p. 729. Privilege consequently covers cate- 
gories A and B, set forth supra, and the 
motion is accordingly denied with respect 
to items which appear to fall within those 
categories on the face of plaintiff's affidavit. 


[Work Product of Attorneys] 


Similarly, items falling in category C, 
supra, (such as those specified in “Item 5-1 
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(a)” to “(j)” of plaintiffs’ affidavit) which 
appear to be the “work product” of defend- 
ant’s attorneys are not subject to produc- 
tion, and the motion is accordingly denied 
with respect to them. It is not possible to 
indicate, from the papers before the Court, 
which of the remainder of the 65 items 
sought by plaintiffs, fall into these cate- 
gories of A, B or C, and which ones fall 
into the other categories. 


It may well be that certain items, not 
thus privileged or amounting to “work prod- 
ucts” on the face of plaintiffs’ identifying 
reference to them in his affidavit, may never- 
theless contain matter not subject to pro- 
duction. For example, communications to 
and from one defendant’s counsel to a co- 
defendant’s counsel (category E, supra) 
may contain matter privileged or amounting 
to “work product” because they reflect 
communications from client to attorney 
(category A) or from attorney to client 
(category B) or work product of an attor- 
ney for his client (category C). But plain- 
tiffs are not in possession of such items, 
and presumably cannot more particularly 
describe them than their present reference, 
which simply identifies them. Defendant 
has not claimed that items apparently be- 
longing in categories D, E and F, contain 
matter privileged (as in categories A and 
B) or amounting to “work product” (cate- 
gory C). Under such circumstances, plain- 
tiffs’ motion will be granted as to all such 
items which do not appear on the face of 
plaintiffs’ affidavit to be in categories A, 
Bote Ce 

This determination is made solely with 
respect to the Paramount parties defendant 
(Paramount Pictures Corporation, Para- 
mount Pictures, Inc. and Paramount Film 
Distributing Corporation). This is so be- 
cause the 65 items requested in plaintiffs’ 
affidavit relate only to the Paramount cor- 
porate defendant. 

Motion denied with respect to defendant 
Columbia Pictures Corporation. 

Motion disposed of in accordance with 
this opinion with respect to the Paramount 
parties defendant. 


Settle order. 
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[67,420] Radcliffe Morris Urquhart and George G. Urquhart v. The United States. 


In the United States Court of Claims. No. 49384. Decided January 13, 1953. 


Sherman Antitrust Act 


Sherman Act as a Defense—Patent Infringement Suit—Misuse of Patents in Licensing. 
—A patentee is not entitled to recover for alleged infringement of its patents by the 
United States, where the effect of issuing two types of licenses, in which two different 
royalties were charged, is to make it more expensive for anyone operating under a direct 
consumer license to purchase an unpatented product, which was used in connection with 
the patents, on the open market than for such licensees to purchase the unpatented 
product from licensee-manufacturers appointed by the patentee. By the use of two 
licensing plans involving different royalties, two different classes of customers, one 
favored over the other in the purchase of unpatented products, have been created. The 
monopoly of the patents has been enlarged beyond their legal scope by channeling trade 


in unpatented products through appointed manufacturers. 
See the Sherman Act annotations, Vol. 1, | 1270.501, 1660.275. 


For the plaintiff: Arthur J. Phelan (Hogan and Hartson, J. Matthews Neale, and 
Strauch, Nolan and Diggins were on the brief). 


For the defendant: James P. Burns, with whom was Assistant Attorney General 
Holmes Baldridge (Roy C. Hackley, Jr., T. Hayward Brown, and William W. Fleming 


were on the briefs). 
Opinion 
[Patent Infringement Suit] 


Howe Lt, Judge, delivered the opinion of 
the court [/n full text except for onussions 
indicated by asterisks]: The petition in this 
case as originally filed on November 29, 1949, 
was for the alleged unauthorized use of 
United States letters patent Nos. 2,106,043 
and 2,198,585, which patents were issued 
jointly to Radcliffe Morris Urquhart and 
his brother, George Gordon Urquhart, the 
original plaintiffs. On December 29, 1949, 
George Gordon Urquhart formally assigned 
to Radcliffe Morris Urquhart his entire 
right, title, and interest in the two patents 
in suit and also the right to sue for and re- 
cover for all past and future infringements 
of the two patents. Since that date, Rad- 
cliffe Morris Urquhart has been the sole 
owner of both patents in suit, and is now 
the sole plaintiff in this case. 


[Allege Patents Used in Violation 
of Antitrust Laws} 


On September 11, 1950, the plaintiff and de- 
fendant filed a joint motion to permit defen- 
dant to withdraw its general traverse and to 
substitute therefor a special plea of misuse of 
the alleged patent monopoly by the Urquharts, 
the original plaintiffs. On September 18, 1950, 
the defendant filed its special plea of misuse of 
the patent monopoly on the ground that the 
licensing system of the Urquharts with respect 
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to the two patents in suit was a misuse of the 
patent monopoly contrary to public policy and 
law, and in violation of the policy of the anti- 
trust laws. Pursuant to the allowance of the 
motion and defendant’s special plea, the parties 
proceeded to trial solely on this issue. 


[Patents for Mechanical Foam and 
Producing Apparatus] 


Modern firefighting technique has demon- 
strated that a very efficient method for fighting 
oil or gasoline fires is to cover the burning 
material with a blanket of foam. Two kinds 
of foam have been used for this purpose, one 
being known as “chemical foam” because it is 
formed by the reaction of chemicals which 
when brought together produce a foam con- 
sisting of a fluid intermixed with bubbles of 
gas. The other type of firefighting foam is 
known as “mechanical foam.” In this type, 
bubbles of gas or air are entrained by physical 
agitation of firefighting fluid to which a foam- 
forming material is added. 


The patents in suit deal with the production 
of mechanical foam, patent No. 2,106,043, re- 
lating both to a foam-producing mechanism and 
a method of producing mechanical foam, 
and patent No. 2,198,585 relating to a 
method of producing mechanical foam. The 
mechanism and methods covered by these 
two patents are sufficiently illustrated for 
the present purposes by claim 4 of patent 
No. 2,106,043 and claim 1 of patent No. 
2,198,585, which read as follows: 
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4. Apparatus for producing foam, com- 
prising means for supplying a ‘foam- 
forming material, means for passing a 
stream of water through a constricted 
opening, a channel receiving such stream 
of water and connected to the means for 
supplying the foam-forming solution, where- 
by the water withdraws the solution 
therefrom, means for exposing the re- 
sultant mixture to gas in a manner to 
cause commingling of said gas with said 
mixture, and means for increasing the 
surface of said mixture exposed to said 
gas. 


1. Method of producing a fire-extin- 
guishing foam which comprises ejecting 
one or more high velocity streams of 
liquid from a corresponding number of 
nozzles in such manner as to impart a 
high degree of turbulence to the body of 
said stream of liquid, thereby finely sub- 
dividing the same, and aspirating air from 
the atmosphere into and by means of the 
resultant stream of subdivided liquid in 
the presence of a foam promoting agent. 


[Stabilizer Not Patented] 


No particular kind of foam-forming mate- 
rial or “stabilizer”, as it is sometimes called, 
is covered by any claim of either of the two 
patents in suit. In fact, the patents empha- 
size this, for the following statement with 
reference to this material is made in both 
patents: 


This will usually be an aqueous solu- 
tion of a secondary extract of licorice, 
extract of tan bark, saponin, or other 
suitable substance. These are known in 
the trade as “stabilizers”. The invention 
is not limited to the use of any particular 
type of foam-forming material. 


So far as the present issue is concerned, 
the foam-forming material or stabilizer is 
an unpatented material. 


[Two Types of Patent Licenses] 


The Urquharts have not commercially 
manufactured or sold foam producers or 
foam stabilizers for mechanical foam but 
instead have depended upon the issuance 
of licenses for the promotion of and com- 
pensation for the use of the two patents in 
suit. The Urquharts formulated two differ- 
ent licensing plans, each of which involved 
the licensing of the unpatented foam-form- 
ing material. 

Under one plan the Urquharts entered 
into license agreements with three appointed 
manufacturers of the  fire-extinguishing 
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equipment and supplies, namely, The Na- 
tional Foam System, Inc., Fire Appliance 
Company, and Walter Kidde & Company. 
These three agreements were substantially 
the same in character, and the pertinent 
portions of them as typified by the Na- 
tional agreement appear in findings 11 and 
12. They provide for license fees payable 
to the Urquharts of 15 percent of the net 
selling prices of all foam producers and 
foam stabilizers sold by the manufacturer 
throughout the life of the patents. Each 
of these agreements specifies that the Urqu- 
harts granted to any purchaser of foam 
products from the manufacturer— 


a non-exclusive license under said 
Patents during the term of said Patents 
or either of them to use said Foam Pro- 
ducers with Foam Stabilizers upon which 
license fees are paid by or in behalf of 
the purchaser to The Urquharts, in the 
practice in the United States of the proc- 
esses of making foam covered by said 
Patents or either of them. 


These agreements were further imple- 
mented by two license notices based on 
drafts prepared by the Urquharts’ counsel. 
These licenses are exemplified by the fol- 
lowing notices which were used by the 
National Company on its containers of foam 


stabilizers and foam producers, respec- 
tively. 
National ‘“Aer-O-Foam”’ liquid con- 


tained herein is useful in the generation 
of foam in accordance with the processes 
protected by the following patents: 


U.S. #2106043 
U.S. #2198585 


A part only of a fair consideration for a 
license to practice the processes of said 
patents, until the contents are consumed 
has been included in the purchase price 
of this product. The consideration so 
included entitles the purchaser to use said 
liquid until consumed in producing foam 
by means of apparatus on which has been 
paid the remainder of a fair consideration 
for the right to practice the processes of 
of said patents. 


This National “Aer-O-Foam” Nozzle 
foam producer is useful in the production 
of foam in accordance with the processes 
protected by the following patents: 


United States No. 2,106,043 
United States No. 2,198,585 


A part only of a fair consideration for 
a license to practice the processes of said 
patents for the period of the normal life 
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of said foam producer has been included 
in its purchase price. The consideration 
so included entitles the purchaser to use 
it in producing foam from stabilizers on 
which has been paid the remainder of a 
fair consideration for a license to produce 
foam by said processes until consumption 
thereof. 


The other licensing plan of the Urquharts 
was a direct license to the ultimate user 
and was known as “a consumer’s license”. 
Subsequent to September 30, 1947, a direct 
consumer license form was printed and has 
been in existence in the Urquharts’ files. 
The pertinent portions of this license agree- 
ment, which is rather lengthy in character, 
are set forth in detail in finding 15. In this 
agreement, which was to be between an 
ultimate user and the Urquharts, the license 
fee to be paid by the consumer to the Urqu- 
harts on the unpatented foam-forming ma- 
terial, however or wherever obtained, was 
10 cents a pound unless purchased from an 
appointed manufacturer, 


We next make a comparison of the roy- 
alty rates in the two different licensing 
plans. In the 1947 catalog of the National 
Foam System, Inc., the price per gallon of 
the unpatented foam-forming material or 
stabilizer in lots of less than 100 gallons is 
listed as $4.50 per gallon; in lots of 100-199 
gallons, $4 per gallon, and in lots of 200 or 
more gallons, $3.80 per gallon. According 
to the manufacturers’ agreement, the net 
license fee of 15 percent paid to the Urqu- 
harts as applied to these three prices would 
be $0.6750, $0.60 and $0.57 per gallon, re- 
spectively. The parties have stipulated that 
the foam-forming material sold by the Na- 
tional Coinpany weighed 9.4 pounds per 
gallon, and by the use of such conversion 
figure the consumer’s license at 10 cents per 
pound calls for a license fee of a straight 
$0.94 per gallon for this unpatented mate- 
rial. It therefore follows that anyone oper- 
ating under a direct consumer license would 
be required to pay a higher royalty on the 
stabilizer to practice the patent than one 
who acquires a license by purchasing this 
material from a Urquhart-appointed manu- 
facturer. 


A license notice was printed on the back 
of the invoices for sales by the National 
Company of foam stabilizers and foam pro- 
ducers. This license notice concludes with 
the following sentence: 


Consumer licenses to use the processes 
of the foregoing patents upon payment of 
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fair license fees with apparatus, chemicals 
and stabilizers however obtained are avail- 
able upon application through us. 


Dollar volume of sales of stabilizers and 
equipment by the National Company within 
the six years preceding the filing of the peti- 
tion in this case had been in the relationship 
of approximately 75 percent stabilizer to 25 
percent equipment. 


[No Evidence of Any Consumer License | 


It would obviously be adverse to the in- 
terest of an appointed manufacturer to nego- 
tiate a direct license between a consumer 
and the Urquharts, and there is no evidence 
that any consumer license for the use of the 
two patents in suit was ever requested from 
the Urquharts or ever executed. 


By their two licensing plans involving 
different royalty rates, the Urquharts have 
created two different classes of customers, 
one favored over the other in the purchase 
of unpatented materials, and have enlarged 
the monopoly of the patents beyond their 
legal scope by channeling trade in unpat- 
ented materials through their appointed 
manufacturers. At no time under the direct 
consumer license would it have been possi- 
ble for a purchaser who desired to buy 
unpatented stabilizer from a competitor of 
the Urquharts’ appointed manufacturers, to 
do so except on royalty terms less favorable 
to him. 


[Justification of Higher Royalty Inconsistent] 


The Urquharts have attempted to justify 
the higher royalty rate by contending that 
they intended to furnish additional services, 
such as those of an engineering nature and 
“know-how,” in addition to a license. This 
contention is clearly inconsistent with the 
phraseology of the consumer license, plain- 
tiff’s exhibit 14, which specifically sets forth 
that the license fees are “for the practicing 
of said processes,” the consumer license fur- 
ther providing in paragraph 8 thereof, that— 


The Urquharts do not guarantee the 
working or performance of any processes 
hereby licensed or the working or per- 
formance of any Foam Producers, their 
sole relationship to the business being 
that of licensor of the patent rights. 


Also, assuming that an individual was oper- 
ating under the consumer license and merely 
desired to replenish a supply of stabilizer, 
under plaintiff’s contention each time he did 
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so he would be paying unnecessarily for 
engineering services and “know-how.” 


[Misuse of Patents] 


One of the leading cases dealing with a 
like situation is Carbice Corp. v. American 
Patents Corp., 283 U. S. 27. The patent there 
in suit was directed to a transportation 
package consisting of a shipping box or 
carton in which ice cream or other food- 
stuffs could be shipped and in which was 
also placed a small container holding a 
quantity of solid carbon dioxide, popularly 
known as “Dry Ice”. The “Dry Ice” was 
supplied by an exclusive licensee of the 
American Patent Development Corporation 
known as the Dry Ice Corporation, which 
manufactured the solid carbon dioxide. The 
Carbice Corporation also manufactured solid 
carbon dioxide and was charged with con- 
tributory infringement because it sold this 
product to customers of the Dry Ice Cor- 
poration with knowledge that the dioxide 
was to be used by the purchaser in trans- 
portation packages like those described in 
the patent. The Supreme Court said, at pp. 
33 and 34: 


The Dry Ice Corporation has no 
right to be free from competition in the 
sale of solid carbon dioxide. Control over 
the. supply of such unpatented material 
is beyond the scope of the patentee’s mo- 
nopoly; and this limitation, inherent in 
the patent grant, is not dependent upon 
the peculiar function or character of the 
unpatented material or on the way. in 
which it is used. Relief is denied because 
the Dry Ice Corporation is attempting, 
without sanction of law, to employ the 
patent to secure a limited monopoly of 
unpatented material used in applying the 
invention. 

Another case in point is that of Leitch 
Manufacturing Company v. Barber Company, 
302 U. S. 458. The Barber Company and 
the Leitch Manufacturing Company were 
competing manufacturers of a bituminous 
emulsion which was an unpatented stable 
article of commerce. Such emulsion was 
used by builders of roads as a coating. The 
Barber Company acquired the process pat- 
ent sued upon and sought to use it to secure 
a limited monopoly in the business of pro- 
ducing and selling the bituminous material 
for practicing and carrying out of the pat- 
ented method. The company itself did not 
engage in road building or competing with 
road contractors. The Barber Company 
sued the Leitch Manufacturing Company as 
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a contributory infringer. The Supreme Court 
stated, at pp. 461 and 463: 


That the patent did not confer upon 
The Barber Company the right to be free 
from competition in supplying unpatented 
material to be used in practicing the in- 
vention_was settled by the rule declared 
in the Carbice case. . The Court held 
in the Carbice case that the limitation 
upon the scope or use of the patent which 
it applied was “inherent in the patent 
grant.” It denied relief, not because there 
was a contract or notice held to be in- 
operative, but on the broad ground that 
the owner of the patent monopoly, ignor- 
ing the limitation “inherent in the patent 
grant’, sought by its method of doing 
business to extend the monopoly to un- 
patented material used in practicing the 
invention. By the rule there declared 
every use of a patent as a means of ob- 
taining a limited monopoly of unpatented 
material is prohibited. It applies whether 
the patent be for a machine, a product, or 
a process. It applies whatever the nature 
of the device by which the owner of the 
patent seeks to effect such unauthorized 
extension of the monopoly. . 


[Prior Cases Concerning Patents in Issue] 


In Pyrene Mfg. Co. v. Urquhart [1946-1947 
TRADE CASES { 57,495], 69 F. Supp. 555, in- 
volving the same two patents now before 
us, the District Court for Eastern District 
of Pennsylvania said at pp. 560 and 561: 


The Urquharts have adopted and have 
stated their purpose to adhere to a policy 
which discriminates between users of the 
process who buy stabilizer from the man- 
ufacturing licensees and users who buy it 
elsewhere. If and when any non-manu- 
facturing would-be user, who expects to 
buy his stabilizer in the general market, 
applies direct to the Urquharts for a li- 
cense to use the process, he will be 
charged a royalty which, other things 
being equal, will make it more expensive 
for him than for those who have obtained 
licenses by purchasing from the manufac- 
turing licensees. The discrimination in- 
volved is, not as the Urquharts appear 
to view it, between manufacturers and 
users but between two classes of users. 
The effect of the discrimination is to limit 
free competition in the stabilizer field by 
penalizing users who buy from all except 
certain manufacturers. In other 
words, the Urquharts have the intention 
(and the power if their patents are valid) 
to use their patents to interfere with free 
competition in unpatented stabilizer. That 
the law forbids. This announced policy 
may or may not be the reason why no 
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prospective users have applied to the 
Urquharts for licenses, but it is not neces- 
sary that such be the fact. The rule 
against misuse of the patent monopoly 
is based on the policy of the anti-trust 
laws and these laws forbid an agreement 
or conspiracy in restraint of commerce, 
whether followed by overt acts carrying 
it into effect or not. 


(c) “Net selling prices’ means the gross 
selling prices charged by The Manufac- 
turer to the consumer for Foam Producers 
and Foam Stabilizers including contain- 
ers, less sales and use taxes, freight, 
lighterage, transportation charges, credits 
for goods, spoiled or returned if replaced 
without cost to the consumer, or duties 
of any character. 


I, therefore, hold that in the present 12. By the terms of Article 5 of each 
ae the U sels Be ae vas of their agreements with the Urquharts, the 
BAERS SSSI TR CRRA MESS TOME ALLY gC Rg appointed manufacturers agreed to 


. . . pay to The Urquharts for and on 
behalf of purchasers from The Manufac- 
turer of Foam Producers and Foam Sta- 


Also, in National Foam System, Inc. v. 
Urquhart [1952 Trape Cases {§ 67,235], 103 F. 


Supp. 433, which case involved the same bilizers, throughout the term of the last 
licensing plans of the Urquharts now before expiring of said Patents, license fees of 
us, the District Court for the Eastern Dis- fifteen percent (15%) of the net selling 
trict of Pennsylvania, after reviewing the prices of all Foam Producers and all 
same facts which we have set forth, stated Foam Stabilizers sold by the Manufac- 


at p. 435: turer in the United States during each 
such period. 


In the Pyrene cas Py Mfg. Co. v. . : 3 
Sa D_ ies. r (tks es ae And, in Article 4 in each of such agreements 


Court held that the license agreement With their appointed Manufacturer, the 
was invalid because of misuse of the pat- Urquharts granted to any purchaser of “Foam 
ent in connection with the sale of unpat- Producers” from the manufacturer 

ented stabilizer. The Court of Appeals, in 
its final opinion, refrained from passing 
upon the question. However, I have not 
found anything in this record to change 


: a nonexclusive license under said 
Patents during the term of said Patents 
or either of them to use said Foam Pro- 
ducers with Foam Stabilizers upon which 


my view. : ; ; 

; license fees are paid by or in behalf of the 

Because of misuse of the patents, the purchaser to the Urquharts, in the prac- 
plaintiff is not entitled to recover and his tice in the United States of the processes 
petition is therefore dismissed. of making foam covered by said Patents 

Teimicoten dened: or either of them. 

Mappen, Judge; Wuuitaker, Judge; Lrr- The appointed manufacturers were not them- 
tLETON, Judge; and Jones, Chief Judge, Selves licensed to practice the processes 
Ronathe. claimed in the patents except for demon- 

stration purposes. 
Findings of Fact * Ok Ok 


The court makes findings of fact, based 15. After seeking legal advice and some 
upon the evidence, the report of Commis- time subsequent to September 30, 1947 
aae - - . , , 
ore Hayner H. Gordon, and the briefs when an earlier corrected printed proof 
and arguments of counsel, as follows: copy was forwarded to the Urquharts by 

si maie 5S their counsel, a direct consumer license form 

ily wikia Article lin each of the Urquharts’ was printed and has been in existence in 
agreements with their appointed manufac- the Urquharts’ files. The date of origin of 
turers, the following definitions are set out: the earlier printed copy used as a proof 
Whenever used in this agreement the ‘COPY }S unknown. The term “Consumer's 


Metin License” as used therein means a license 
(a) “Foam Producer” means any de- '° the ultimate user as distinguished from 
vice or apparatus for use in the practice 2 license through an appointed manufac- 
of any of the processes covered by either  turer’s agreement. 


of said Patents; 


¥ Su eae ; The pertinent i i rm oj 
(b) “Foam Stabilizers” means foam- a portion -of thisi fonmi<isyae 


stabilizing and/or foam promoting sub- ollie: 

stances for use in the practice of any of Whereas The Urquharts represent that 
the processes covered by either of said they are the owners of United States 
Patents; Letters Patent Nos. 2,106,043 and 2,198,585 
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(hereinafter referred to as said Patents); 
and 

Whereas, the License is desirous of 
acquiring a non-exclusive right to prac- 
tice the processes covered by said Pat- 
ents; 

Now therefore, the parties hereto, each 
in consideration of the covenants of the 
other herein and of the sum of One Dol- 
lar ($1.00) in hand paid to the Urquharts, 
and of other good and valuable considera- 
tions, the receipt whereof is hereby ac- 
knowledged, hereby covenant and agree 
as follows: 


(1) Whenever used in this agreement 
the term 


(a) “Foam Producer” means any de- 
vices or apparatus for use in the practice 
of any of the processes covered by either 
of said Patents; 

(b) “Foam Stabilizers’ means foam- 
stabilizing and/or foam promoting sub- 
stances for use in the practice of any of 
the processes covered by either of said 
Patents; 


(2) The Urquharts covenant that they 
own the entire right, title and interest in 
said Patents including the exclusive sight 
to bring suits for past or present infringe- 
ment of said Patents, and that they have 
the power to grant the rights hereinafter 
granted to the Licensee under said Pat- 
ents. 


(3) The Urquharts covenant, for them- 
selves, their successors and assigns, that 
during the term of said Patents or either 
of them they will not institute or prose- 
cute any suit against the Licensee charg- 
ing infringement of said Patents or either 
of them because of the use by the Licensee 
in the United States of Foam Producers 
and Foam Stabilizers in practicing the 
processes of making foam covered by said 
Patents or either of them. 


(4) (a) The Urquharts hereby license 
the Licensee upon the hereinafter stated 
terms and conditions to practice the proc- 
esses disclosed and claimed in said Let- 
ters Patent. 


(5) (a) The Licensee covenants and 
agrees to pay to the Urquharts during the 
continuance of this agreement license fees 
for the practicing of said processes com- 
puted on the basis of the extent of con- 
templated use of said process which is 
determined by the amount of chemicals 
and the capacity of the apparatus in- 
stalled for the practice of the processes, 
when, needed, to wit, until changed as 
hereinafter provided, Ten Cents ($.10) 
per pound for each pound of Foam Sta- 
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bilizer manufactured or purchased for 
consumption in the practice of the proc- 
esses of said Patents; provided, however, 
that Licensee is not required to account 
for or pay license fees on Foam Stabiliz- 
ers purchased from manufacturers or 
suppliers, appointed by the Urquharts, 
who shall have already paid the Urqu- 
harts for the right to have said Foam 
Stabilizers used in the practice of said 
processes of proaucing foam in accord- 
ance with the processes covered by said 
Patents. 


(b) In addition to the license fees above 
provided for, Licensee shall pay to the 
Urquharts a further license fee for the 
practicing of said processes computed on 
the capacity of the apparatus used in the 
production of foam by said processes, to 
wit, until changed as hereinafter provided, 
Fifty Cents ($.50) per gallon on the water 
capacity, based on rates in gallons per 
minute at one hundred pounds inlet water 
pressure, of each Foam Producer manu- 
factured or purchased by the Licensee for 
use in practicing of said processes, which 
payment will entitle the Licensee to use 
said Foam Producers under the terms and 
conditions hereof and during the term of 
this license in the practice of the proc- 
esses of said Patents; provided, however, 
that the Licensee is not required to ac- 
count for or pay licensee fees for use of 
Foam Producers purchased from manu- 
facturers or suppliers, appointed by the 
Urquharts, who shall have already paid 
the Urquharts said licensee fees as here- 
inafter provided. 


(c) The license fees set forth in Articles 
5 (a) and 5 (b) hereof shall continue in 
effect for the full term of this agreement 
unless changed as provided by Article 5 
(d) hereof. 


(d) As a protection against fluctuations 
in currency values, it is understood and 
agreed that on or before October 1, —, 
and thereafter on or before each October 
Ist of each year during the continuance 
of this agreement, the Urquharts shall 
have the right to serve written notice on 
the Licensee of changes in the aforesaid 
license fees, and after such notice said 
changes shall become effective commenc- 
ing on the following january lst and shall 
continue in effect thereafter until further 
changes are made by further written no- 
tice as herein provided. 


(6) The Urquharts from time to time 
will appoint manufacturers and suppliers 
of Foam Stabilizers and Foam Producers 
who will be authorized to pay to the 
Urquharts, for account of Licensee, li- 
cense fees for the practice of the processes 
by Licensee with apparatus and chemicals 
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furnished by said manufacturers and sup- 
pliers. 


(7) (a) The Licensee shall keep, or 
cause to be kept, full and accurate ac- 
counts showing the number of Foam 
Producers and quantity of Foam Stabiliz- 
ers manufactured or purchased by it for 
use in practicing the processes hereby 
licensed, excepting Foam Producers and 
Foam Stabilizers purchased from manu- 
facturers and suppliers appointed by the 
Urquharts as above provided and, within 
forty-five days after each quarterly period 
ending on the last days of January, April, 
July and October of each year during the 
term of this agreement, shall furnish to 
the Urquharts written statements under 
oath specifying the total number of such 
Foam Producers and quantity of Foam 
Stabilizers manufactured by or for the 
Licensee, or purchased from others than 
manufacturers or suppliers appointed by 
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censee shall allow the Urquharts at all 
times by their agents or attorneys to 
examine and make copies of such books, 
accounts and entries of the Licensee .as 
may serve to determine the number and 
quantity of Foam Producers and Foam 
Stabilizers acquired as aforesaid for use 
in practicing the processes hereby licensed, 
and the Licensee shall produce all such 
accounts and entries upon request... . 


(8) The Urquharts do. not guarantee 
the working or performance of any proc- 
esses hereby licensed or the working or 
performance of any Foam _ Producers, 
their sole relationship to the business be- 
ing that of licensor of the patent rights. 

(9) Licensee may terminate this license 
at any time upon giving the Urquharts 
ninety (90) days written notice of its in- 
tention to terminate this license provided 
that prior to any termination Licensee 
shall make payment of all sums due up 


the Urquharts as above provided during to the date of termination. 
the preceding quarterly period. The Li- mai ae 
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In the United States Court of Appeals for #he Ninth Circuit. No. 12,940. Filed 
January 19, 1953. 


Petition to review and set aside order of the Federal Trade Commission. 


Federal Trade Commission Act 


Review of Federal Trade Commission Orders—Fair Hearing—Unjustifiable Restric- 
tions on the Cross-Examination of Commission Witnesses.—An order requiring a pro- 
ducer of a laxative to cease and desist from all advertising claims relative to the laxative’s 
therapeutic action on the liver or the flow of the bile, and directing that the producer 
exclude the word “Liver” from the laxative’s trade name, is set aside on the ground that 
the producer was deprived of a fair hearing because of the trial examiner’s unjustifiable 
restriction on the producer’s cross-examination of key witnesses for the Federal Trade 
Commission. The court will not speculate as to what would have been the outcome had a 
fair and impartial hearing been accorded, although it is contended that there was ample 
evidence from other sources to sustain the findings and order of the Commission. Such 
restrictions included the following: refusal to permit inquiries whether and to what extent 
a witness’ method conformed to standards employed by himself in other similar tests which 
he had performed; foreclosure of inquiries into matters bearing materially on the validity 
of experiments; reftsal to permit inquiries concerning the abnormal condition of experi- 
mentees and the artificiality of the means by which tests were carried on by making a Com- 
mission witness the producer’s witness; and qualification and use by the Commission of a 
witness for its own purposes as one having attainments in the field of gastroenterology, 
and then the reduction of the witness for the purpose of cross-examination to the stature of 
a mere taker and explainer of X-ray pictures. 


See the Federal Trade Commission Act annotations, Vol, 2, 7 6125, 6125.311, 6425.41, 
6630.41, 6630.43. 


For the petitioner: Breed, Abbott and Morgan, New York, N. Y., and Brobeck, 
Phleger and Harrison, San Francisco, Cal. (William L. Hanaway, Stoddard B. Colby, 
New York, N. Y., Herman Phleger, and Alvin J. Rockwell, San Francisco, Cal., of 
counsel). 
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Kelley, General Counsel, Federal Trade Commission, 


Robert B. Dawkins, Assistant General Counsel, Fletcher G. Cohn, Special Attorney, and 
Jno. W. Carter, Jr., Attorney, Federal Trade Commission, Washington, D. C. 


Setting aside a Federal Trade Commission order in Dkt. 4970. 


Before HEAty, Bong, and Orr, Circuit Judges. 


[Seek to Set Aside FTC Order] 


HEALy, Circuit Judge [Jn full text]: This 
case is before the court on petition to review 
and set aside an order of the Federal Trade 
Commission pertaining to a product labeled 
“Carter’s Little Liver Pills, A laxative aid- 
ing bile flow.” 

In summary, the Commission found that 
the product does not stimulate the liver, aid 
the flow of bile, or have a therapeutic value 
in the treatment of any condition or dis- 
order of the liver. The order does not pro- 
hibit the continued sale and distribution of 
the pills as a laxative, but does require the 
producer to cease and desist from all adver- 
tising claims relative to their therapeutic 
action on the liver or the flow of the bile, 
and it directs the excision of the word 
“Liver” from the trade name. 


[Petitioner Claims Denial of Fair Hearing] 


Questions pertaining to the sufficiency of 
the evidence or to the merits are not pre- 
sented by the petition. What is claimed, 
principally, is that a fair hearing was denied 
petitioner in that the trial examiner unduly 
and prejudicially restricted its right of 
cross-examining certain of the Commis- 
sion’s expert witnesses upon whose testi- 
mony, in large measure, the findings and 
order were based.*. The witnesses in question 
were Doctors Carlson, Bollman, Lockwood, 
and Case. We are of opinion that peti- 
tioner’s claim is well grounded in respect 
of the three experts last named, but not in 
respect of the witness Carlson. 


[Refusal To Permit Reading of Medical Trea- 
* tises Not Erroneous | 


1. Dr. Carlson, a specialist in physiology, 
testified that Carter’s pills, the ingredients 
of which are aloes and podophyllum, have 
no known therapeutic action over and_be- 
yond their laxative properties, and none 
upon the liver. He professed himself as 
being “pretty familiar” with the literature 


‘2 Petitioner also urges that fatal error was 
committed in admitting evidence pertaining to 
certain experiments on dogs and human patients. 
In our opinion the objection to these experi- 
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on the subject of the liver and the gastro- 
intestinal tract, and said that it is the con- 
sensus of informed medical opinion that 
aloes and podophyllum are capable of no 
action on the functioning of the liver, On 
cross-examination he was asked whether he 
knew a Dr. Alvarez of the Mayo Founda- 
tion and whether he was familiar with the 
latter’s book entitled “Nervousness, Indi- 
gestion and Pain,” and he replied that he 
knew Alvarez and had read his book. He 
said Alvarez “is pretty well informed, but 
that does not mean that I regard him as 
sound on all points. I have differed with 
him on many things, particularly on motil- 
ity of the gastro-intestinal tract.” He added 
that in formulating his views he had not 
relied on the works of Dr. Alvarez. Coun- 
sel for the petitioner then proposed to read 
to the witness an excerpt from the book and 
to question him concerning the same. The 
trial examiner sustained an objection and 
ruled that in order to permit the reading 
of excerpts from a treatise into the record 
on cross-examination it must first be shown 
that the witness had predicated his testi- 
mony in whole or in part upon the particu- 
lar book or the particular author. 


Later on, counsel questioned the witness 
concerning a medical dictionary that ap- 
parently had the blessing of the American 
Medical Association, or at any rate of Dr. 
Fishbein, and offered to read from it. As 
regards this book Carlson said it was au- 
thoritative as a dictionary but not as a 
scientific work. The examiner sustained an 
objection to the reading on the same ground 
as before. 


These are the only specific offers of this 
nature we have been able to find in the 
record in connection with the cross-exam- 
ination of Carlson. A study of his testi- 
mony on direct shows that the opinions he 
expressed were based on his own knowledge 
and experience and on treatises of medical 
men, particularly those in the field of in- 
ternal medicine, whom he regarded as in- 


ments, several of which will be mentioned here- 
after, goes to their weight only, not to their 
admissibility. 
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formed on the subject. We are not pre- 
pared to hold that the rulings of the exam- 
iner in these instances amounted to an 
abuse of discretion. The general view is 
that medical treatises are not in themselves 
competent evidence, since they constitute 
statements made out of court by persons 
not available for cross-examination. A 
conflict of authority exists as to the use that 
may be made of them in the cross-examina- 
tion of experts, many courts holding that 
they may not be used unless the witness on 
direct has based his opinions wholly or in 
part on a particular author, in which case 
the authority may of course be used for the 
purpose of contradicting or discrediting the 
witness.” Here, unlike the situation in 
Reilly v. Pinkus, 338 U. S. 269, no issue of 
fraudulent intent was involved. 


Turning, however, to the cross-examina- 
tion of the other experts mentioned, we 
think the rulings of the examiner tended 
to be insufferably technical where not 
wholly erroneous. 


| Petitioner's Right To Inquire into Method of 
Doctor] 


2. Dr. Bollman, called by the Commis- 
sion, was a physiologist and biochemist of 
note, Among numerous other activities he 
served as an assistant director of the Mayo 
experimental research laboratory, organiz- 
ing and carrying on a program which he 
said might be covered by the broad term 
“Experimental Pathology,” embracing phys- 
iology, biochemistry and pathology. Most 
of his time had been spent in problems as- 
sociated with the liver, and he had done 
considerable work on the gastro-intestinal 
tract. A bibliography listing 166 of his 
published articles was introduced in evi- 
dence by the Commission. 


A witness for the petitioner, Dr. Morri- 
son, had testified to experiments and tests 
designed to show that the relief of con- 
stipation by Carter’s Little Liver Pills stim- 
ulated the flow of bile. Dr. Bollman under- 
took to discredit the findings of Morrison 
by means of an elaborate statistical docu- 
ment or chart which he had prepared and 
which he said was a method of his own for 
analyzing and criticizing Dr. Morrison’s 


* For some of the cases pro or con see: Reck 
v. Pacific-Atlantic S. S. Co., 2a Cir., 180 F. 2a 
866; Mutual Benefit Health & Accident Ass’n 
v. Francis, 8th Cir., 148 F. 2d 590; Laird v. 
Boston & M. R. Co., 80 N. H. 877, 117 Atl. 


591. Contra: Western Union Telegraph Co. v. 
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experiments and data, this document, marked 
Exhibit 202, being received in evidence over 
petitioner’s objection. On cross-examina- 
tion relative to this method Bollman said 
he had used the identical method in ana- 
lyzing data in some of the scientific papers 
he had written. His attention was called 
to one of his articles and he was asked 
whether he had treated the data in that 
instance as he did Dr. Morrison’s data, and 
he replied that he had not. For the an- 
nounced purpose of testing the validity of 
the method he employed in his criticism 
of Morrison’s data he was asked the fol- 
lowing question: “Doctor, there are 166 of 
your publications listed in Commission’s 
Exhibits 194-A to O and I will hand you 
that and ask you to point out if you can 
wherein you used the method represented 
by Commission’s Exhibit 202 for analyzing 
Morrison’s data in any one of your 166 
articles?” 


The question was objected to by counsel 
for the Commission, and in support of his 
interrogation petitioner’s counsel stated: 


“T think since Dr. Bollman has reported 
on 166 different subject matters in his 
publications, many of which contain tables 
and sets of figures which are set forth to 
portray findings of facts that he made in 
his experiments, and since he had been 
called upon by the Commission to ana- 
lyze the data of one of my former wit- 
nesses and has done it in a certain way 
which he states is the proper way to do 
it, and since the one and only paper of 
Dr. Bollman that I have in my possession 
now has been presented to him and he 
has testified that he did not use that 
method, that he used for analyzing Mor- 
rison’s data in the article, although it 
contained sets of figures, I want to know 
where he has used it in any other, and 
whether he used it solely for analyzing 
his figures, and data in any of the other 
165 articles that he has written.” 


The trial examiner ruled as follows: 


“T am going to sustain the objection 
and put the burden upon you [petitioner’s 
counsel] of proving that the doctor’s 
method is inherently wrong, and I am 
going to further assume for the purpose 
of the ruling that this is a novel method 
that he has developed which to him in his 


296 Fed. 453; Drucker v. 
Philadelphia D. P. Co., 35 Del. 437, 166 Atl. 
796: Commonwealth v. Phelps, 210 Mass. 109, 
96 N. E. 69. 

Consult also Wigmore on Evidence, 3 Ed., 
Vol. VI, § 1700. 
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scientific way makes him believe that it is 

sufficient, and so let the exhibit stand just 

as utashs 

Insisting upon his right to inquire, pe- 
titioner’s counsel indicated his willingness to 
take Bollman’s “best recollection” @f the 
number of times he had used his method in 
the past without requiring him to go through 
the whole list of articles. The examiner, 
however, declined to change his ruling. It 
seems to us that counsel was entitled to put 
the matter into proper perspective by inquir- 
ing whether and to what extent the witness’ 
method conformed to standards employed 
by himself in other similar tests which he 
had performed. The ruling foreclosed in- 
quiry along this line, and would appear even 
to have cut off effective cross-examination as 
to whether the method conformed to ac- 
cepted technical and scientific standards. 


[Inquiry into Validity of Experiments 
Foreclosed] 


Another instance of undue restriction of 
the cross-examination of Dr. Bollman will 
be noticed. This witness had performed a 
series of tests on dogs, the object of which 
was to prove that constipation has no effect 
upon the secretion or flow of bile. The dogs 
were anesthetized with ether. Their colons 
were surgically severed and the lower end 
of the intestine sewed up so as to bring about 
a complete intestinal obstruction or “obsti- 
pation,” a condition which the doctor said 
does not exist in man. With no means of 
elimination, the dogs were regularly fed 
on a diet including glucose until in a matter 
of days they died or were destroyed. All 
had peritonitis at the time of death. The 
results of the experiments were ascertained 
by autopsies after varying degrees of post- 
mortem degeneration had taken place. The 
witness said that these examinations showed 
no impairment of the liver function. He 
testified broadly on direct that the results 
of his experiments are translatable to the 
human being, and deduced therefrom and 
on the basis of his own knowledge that con- 
stipation in man in no way impairs the 
functioning of the liver, and that “there is no 
relationship between constipation and the 
secretion of bile by the liver.” 


On cross-examination counsel sought among 
other things to inquire whether, functionally, 
man and dog react to the same stimuli in the 
same manner. A question to this effect was 
objected to and the examiner ruled: “The 
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objection is sustained, unless counsel will 
state the particular stimuli referred to, whether 
it be food, drugs, or medicine.” Counsel then 
undertook to question Bollman with respect 
to the stimuli of named drugs. The exami- 
ner sustained an objection to this line of 
questioning, saying that he thought the 
doctor had not “qualified ...as a pharma- 
cologist, hence I will not permit him to be 
questioned as to the possible effect of drugs 
upon the human body and upon that of 
dogs.’ Counsel called attention to the wit- 
ness’ testimony that the experiments he had 
performed on dogs are translatable to man 
and said, “I should think that it would be 
perfectly proper for me to develop in what 
types of situations reactions on dogs cannot 
be translated to man.” 

The examiner thereupon switched the ground 
of his adverse ruling from the absence of 
qualification in the witness to the nature of 
the experiments, stating that the experiments 
had not been performed with the use of 
drugs or medication, but had been essen- 
tially surgical in nature. He added “just let 
the ruling stand.” 

As already appears, the witness had been 
broadly qualified as an expert. His experi- 
ments on the dogs had been performed with 
the use of the drugs bromsulfaelin and ether, 
and possibly others. Many of the studies 
he had made and which were included in the 
166 publications introduced by the Commis- 
sion apparently dealt with the effect of 
various drugs on dogs and other animals, in- 
cluding humans. And he had testified on 
direct as to the effects of drugs on both man 
and animals, and had given it as his opinion 
that experiments with drugs on animals are 
transferable to man. 


We think that questions as to the trans- 
ferability generally of tests on dogs in con- 
nection with the working of the liver, and 
more specifically as to the extent to which 
these artificial and seemingly bizarre experi- 
ments might be regarded as simulating normal 
constipation in man, were proper subjects 
for scrutiny and justified a reasonably broad 
range of exploration on cross-examination. 
The examiner’s rulings would thus seem to 
have foreclosed inquiry into matters bearing 
materially on the validity of the experiments. 


[Cross-Examuination of Expert Concerning His 
Experiments Should Be Given Broad Latitude] 


3. Dr. Lockwood, testifying for the Com- 
mission, was a specialist in surgical research 
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at the University of Pennsylvania Medical 
School and had written many scientific treat- 
ises. He treated diseases of the liver, hepatic 
system, gall bladder, and digestive system. 
In sum, the recitation of his qualifications 
was truly formidable, consuming approxi- 
mately seven pages of the record. 


He had at the instance of the Commis- 
sion supervised and participated in tests 
made in the University medical hospital the 
purpose of which was to determine whether 
Carter’s Little Liver Pills, administered to 
patients from whom total collection of bile 
had been obtained, would influence the pro- 
duction of bile in respect to volume and 
cholic acid content. His experiments were 
performed in'the surgical ward of the hos- 
pital on twelve patients, all of whom were 
recuperating from major internal operations. 
Several of the patients had been suffering 
from jaundice shortly prior to the experi- 
ments, and the gall bladders of all but three 
had been removed before the collection of 
bile was begun. The tests entailed the in- 
sertion of a T-tube through the sphincter of 
Oddi into the common bile duct leading 
from the gall bladder and the liver to the 
duodenum. The T-tube was connected with 
a bottle system and a pump, permitting the 
collection in the bottles of the bile passing 
through the upper portion of the common 
duct. The quantity of bile collected varied 
somewhat from day to day throughout the 
whole course of the experiments, but the wit- 
ness thought the variations were without sig- 
nificance. During the process of the collection, 
and a number of days after it began, doses of 
Carter’s pills were given the patients. The 
witness gave it as his opinion on the basis of 
these experiments that the pills in no way in- 
fluence the output of bile. 


On cross-examination counsel for the pe- 
titioner undertook to inquire of the witness 
whether the condition of the experimentees 
was not abnormal and whether the tube and 
suction pump inserted in the biliary tract 
would not hamper the free flow of the bile. 
He asked whether in a normal individual, 
without the use of any such apparatus as 
was employed in the experiments, the com- 
mon duct and gall bladder and the cystic 
ducts are not filled with bile most of the 
time. The witness answered, in effect, that 
they would be filled or partly so. The exami- 
nation continued in the manner following: 


OAK the lower end of the common 
duct isa sphincter? A. Yes. 
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Q. Where the common duct enters the 
duodenum? A. Yes. 

Q. And as the system requires bile, that 
sphincter opens and closes into the 
duodenum from time to time, does it not? 
A. @hat is right. 

©. And when the sphincter closes, there, 
is a back pressure that is built up? A. 
Yes. 

Q. In the biliary system? A. Yes. 

Q. And does that back. pressure have 
any influence at all on the flow of bile 
from the liver?” 


The latter question was objected to as not 
being within the scope of the direct exami- 
nation. The examiner ruled that “the Doctor. 
here has not been qualified by the Commis- 
sion’s attorney as an expert on all of these 
various phases of the liver and the biliary 
tract. If you [referring to petitioner’s ‘coun- 
sel] care to undertake to qualify him, that 
would be a different matter, but it would 
seem to me that you are going beyond the 
scope of the direct examination.” Another 
question along the same line was then asked 
and objected to, counsel for, the Commission 
stating: “Now if Mr. Hanaway wants to 
qualify the Doctor and use him as his wit- 
ness on that, that is up to him.” In sustain- 
ing the objection the examiner said: “I do 
not believe Dr. Lockwood has been qualified 
as an expert on the liver and biliary tract, for 
which reason I will uphold the objection, 
and give you an opportunity, if you care to, 
to qualify the witness on your own behalf, 
if youcan,...” The following then occurred: 


“Q. (by Mr. Hanaway) [petitioner’s coun- 
sel]: Do you understand the operation of 
the biliary system, Dr. Lockwood? 


_Mr. Cohn [for the Commission]: Well, 
of course he is making him his witness, 
your Honor. 


Trial Examiner Purcell: 
Hanaway understands that. 


_ The Witness: I have a sufficient work- 
ing knowledge of the function of the bili- 
ary tract so that I wouldn’t hesitate to 
treat patients for biliary tract disease. 

Q. (by Mr. Hanaway): Do you think 
you know enough about the operation of 
the biliary system under normal conditions 
to answer my questions concerning it? 
A. I can answer any question you have 
asked me so far, yes. 


Mr. Hanaway: May I now proceed 
with the questioning, Mr. Examiner? 

Trial Examiner Purcell: With the un- 
derstanding that from this point forward, 
you have made the witness your own.” 


I think Mr. 
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At this juncture petitioner's counsel dis- 
claimed any purpose of sponsoring the witness, 
and upon the attempted resumption of the 
cross-examination the following occurred: 


Os [By Mr. Hanaway] There is no 
mechanism in a normal human being that 
corresponds to this pump that you have 
described in Commission’s Exhibit 148, is 
there, Doctor? 

Mr. Cohn: Objection, your Honor. 

Trial Examiner Purcell: Objection sus- 
tained. 

Q. (by Mr. Hanaway): Then so far as 
the presence of the suction is concerned 
through the common duct and into the 
biliary system, that condition was abnor- 
mal, was it not? 

Mr, Cohn: I object, your Honor. 

Trial Examiner Purcell: Objection sus- 
tained.” 


Little comment seems necessary. Dr. Lock- 
wood himself professed his ability to answer 
the questions asked. As to his qualifications 
to do so, his experiments necessarily pre- 
supposed an extensive knowledge on his 
part of the biliary system. Throughout 
more than 150 pages of direct testimony he 
had been permitted to describe the intricate 
surgical experiments performed on the biliary 
systems of these twelve patients, all of 
whom were in the hospital for treatment of 
diseases of the gall bladder and biliary 
tract. Here, too, the abnormal condition of 
the experimentees plus the artificiality of 
the means by which the tests were carried 
on, suggested at least the possibility that 
the experiments had little if any value as 
support for the conclusions drawn from 
them. 

More especially in the case of expert wit- 
nesses, cross-examination is of necessity 
exploratory and should be given broad 
latitude. Neither counsel nor the judge can 
know in advance what chinks may be dis- 
closed in the armor of the expert or what 
frailties revealed in his premises. Cf. Alford 
v. Umted States, 282 U. S. 687. The condi- 
tion imposed by the examiner that petitioner 
make this adversary witness his own was 
flagrant error. As Judge Sanborn remarked 
in Heard v. United States, 8 Cir., 255 Fed. 
829, 832, 


“Tilt is no answer to a refusal to permit 
a full cross-examination that the party 
against whom the witness is called might 
have made him his own witness, and 
might then have proved by him or by 
some other witness, or by some writing, 
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the facts which the cross-examiner was 
entitled to draw from the testimony of 
his adversary’s witness. No one is bound 
to make his adversary’s witness his own 
to prove facts which he is lawfully en- 
titled to establish by the cross-examina- 
tion of that witness. The testimony given 
by a witness on his cross-examination is 
the evidence of the party in whose behalf 
he is called and the cross-examiner has 
the right to bind his adversary by the 
truth elicited from his own witness.” 


[Error To Limit Ability of Expert 
on Cross-Examination] 


4. Dr. Case, a Commission witness, testi- 
fied at length on direct concerning his 
qualifications. He specialized in radiology, 
had several degrees, and was a fellow or 
member of numerous learned bodies in- 
cluding the American and French Societies 
of Gastroenterology. He had written a 
four-volume Atlas and text on the diges- 
tive tube, and had contributed chapters to 
various medical books on a variety of sub- 
jects. Asked especially what studies and 
work he had had in gastroenterology, he 
replied: 


“All my life I have been especially inter- 
ested in gastroenterology, and have done 
a great deal of gastroenterological sur- 
gery. I have always been interested in it. 
My X-ray work, if I have any special 
interest, has been in the digestive tube, 
especially gall bladder, stomach and 
bowel.” 


He had, he said, performed over a thousand 
gall bladder operations and thought it 
would be fair to say that he had done about 
15,000 tests of the gall bladder by a method 
of visualizing that organ. 


On behalf of the Commission the Doctor 
undertook an assignment described in the 
trial examiner’s report as the making of 
“certain experiments with Carter’s Little 
Liver Pills to ascertain what effect said 
pills had upon the functioning of the liver 
in the production of bile, and of the gall 
bladder in the flow, storage, and concen- 
tration of bile.” 


For these experiments the witness had 
used a number of subjects to whom he 
administered a dye which would make the 
gall bladder and certain other parts of the 
biliary system visible when X-rayed. The 
subject was then required to eat a carbohy- 
drate meal, all fats and proteins being elimi- 
nated. Following this an X-ray picture was 
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taken of the gall bladder, and immediately 
the subject was given Carter’s Liver Pills, 
and at the end of a few hours he was again 
X-rayed to see what effect, if any, the 
pills had had. Afterwards a fat meal was 
given the subject, and later a third picture 
taken to see what effect the fat had had on 
the biliary system. In summarizing the 
results of the experiments, the witness was 
questioned on direct and testified as follows: 


“Q. Well, based on any of the ex- 
periments, Doctor, what is your conclu- 
sion as to the results of Carter’s Little 
Liver Pills, first, on the formation of 
bile by the liver? A. They have no effect 
on the formation of bile by the liver. 


Q. On the emptying of the gall blad- 
der or causing the gall bladder to throw 
out bile? A. It has no effect. 


Q. And, third, upon the flow of bile? 
A. It has no effect. 


Q. Doctor, when I was talking about 
the ‘flow of bile’ I mean the flow of bile 
through the duct and through the sphincter 
of Oddi into the intestine. You under- 
stood that? A. That is the only way it 
can flow. It can’t flow any other way.” 


On cross, petitioner’s counsel sought to 
inquire of the witness concerning the opera- 
tion of the liver, gall bladder, and the ducts 
of the biliary system. Counsel for the 
Commission objected to the line of ques- 
tioning as not being proper cross-examina- 
tion. Petitioner’s counsel remarked to the 
examiner that the questions were “right in 
line with the long discussion we had last 
night at the end of which you ruled I 
might explore into these things as a part of 
the biliary part of the functioning of the 
liver and gall bladder.” The examiner 
sustained the Commission’s objection say- 
ing: “Since my ruling of last night, I have 
taken occasion to read over Dr. Case’s ex- 
amination in chief in great detail, and I must 
frankly admit that because of his testimony 
as to his qualifications, I was misled into 
thinking that he had been introduced as a 
gastroenterologist, instead of which a very 
careful reading of his testimony, from the 
beginning to the end, discloses that practic- 
ally every question that was put to him on 
direct examination was based upon these 
pictures which he took as a Roentgenologist.” 


The examiner at this juncture turned to 
the witness and propounded a series of 
highly suggestive questions with the aim, 
so to speak, of cutting him down to size. 
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At the conclusion he announced that he was 
going to change his ruling and limit cross- 
examination of the witness to the X-ray 
exhibits, “and anything that may properly 
be asked of him as to his qualifications in 
radiology, his interpretive readings of the 
various exhibits, and anything else that 
may appertain to the exhibits themselves.” 


Thereupon counsel for petitioner, after 
stating reasons thought to justify his at- 
tempted cross-examination, said: 


“Now if your Honor wants to rule that 
this man is qualified only to describe 
what appears in those pictures, I am 
satisfied with that ruling. 


Trial Examiner Purcell: Very well, sir. 


Mr. Hanaway: And I will move to 
strike out everything else that he said 
today. 


Trial Examiner Purcell: You mean on 


cross examination? 
Mr. Hanaway: On direct. 
On direct! 


Mr. Hanaway: Because he went way 
beyond that. 


Trial Examiner Purcell: Your mo- 
tion to strike will be denied, and the 
ruling of the Examiner will stand. Con- 
fine your future examination to the 
pictures.” 


Trial Examiner Purcell: 


Now clearly it is not permissible for the 
Commission to qualify and use a witness 
for its own purposes as one having attain- 
ments in the field of gastroenterology, 
and then reduce him for purposes of cross- 
examination to the stature of a mere taker 
and explainer of X-ray pictures. We think 
that is what was done in this instance. 
As appears from the record excerpts quoted 
above, crucial questions put to Dr. Case 
were not confined to the X-ray exhibits but 
related generally to the experiments the 
witness had conducted We agree with 
petitioner that more was involved in these 
experiments than a mere series of X-rays. 
The experiments were of the witness’ own 
devising and were necessarily based on his 
familiarity with the physiology of the biliary 
system and the internal organs and on the 
vast number of cases he had_ previously 
examined. They dealt generally with the 
functioning of the gall bladder and bile and 
specifically with their functioning in respect 
of certain foods. In formulating the experi- 
ments as well as in interpreting them the 
witness was obviously required to draw exten- 
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sively upon his knowledge of physiology and prive petitioner of a fair hearing. Such 


gastroenterology.® being the case the court is not disposed to 
oe speculate as to what would have been the 
[Deprived of a Fair Hearing] outcome had a fair and impartial hearing 


been accorded. J/nland Steel Co. v. NLRB, 
7th Cir., 109 F. 2d 9; Empire Oil & Gas 
Corp. v. United States, 9th Cir., 136 F. 2d 
868, 871; Willapoint Oysters v. Ewing, 9th 


It is argued that there was ample evi- 
dence from other quarters to sustain the 
findings and order of the Commission, hence 


the rulings, even if wrong, were not preju- 

dicial. We are of opinion, however, that the Cir, 174 F. 2d 676, cert. den. 338 U. S. 860. 
cumulative effect of these unjustifiable re- Cf. Reilly v. Pinkus, 338 U. S. 269. 
strictions on the cross-examination of key Vhe order of the Commission is set aside. 


witnesses for the Commission was to de- 


[67,422] United States v. Watch Case Manufacturers Board of Trade, Inc., et al. 


In the United States District Court for the Southern District of New York. Civil 
Action No, 67-296. Filed January 19, 1953. 


Case No. 1097 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Consent Decrees—Practices Enjoined—Price Fixing, Circulation of Cost Information, 
Published Price Lists, Forfeiture of Bonds, and Examination of Books—Watch Case 
Manufacturers and Association—Watch case manufacturers and a trade association are 
enjoined by a consent decree from entering into any understanding which has the effect of 
(1) fixing, stabilizing or adhering to prices, discounts, allowances, or other conditions of 
sale; (2) urging, advising or suggesting prices, discounts, allowances or other conditions 
of sale; (3) circulating or exchanging any information concerning costs relating to the 
manufacture of watch cases or prices, discounts, allowances or other conditions of sale; 
and (4) selling watch cases only at prices quoted in published price lists or announcements. 
Also, the defendants are enjoined from collecting, holding, submitting or forfeiting any 
bond for the adherence or failure to adhere to published price lists or announcements; 
from exercising or claiming the right to examine the sales or receipt books, records, 
invoices or any other documents pertinent to sales and prices of any watch case manufacturer. 


See the Sherman Act annotations, Vol. 1, J 1240.141, 1530.10, 1590. 


Consent Decrees—Practices Enjoined—Solicitation and Distribution of Statistics— 
Trade Association—A trade association of watch case manufacturers and an individual 
are enjoined by a consent decree from collecting, soliciting, utilizing, distributing, or 
disclosing statistics or other information, or sponsoring or encouraging any program for 
the collection, solicitation, utilization, distribution or disclosure of statistics or other 
information, relating to costs, prices, terms or conditions of sales, in connection with the 
manufacture or sale of watch cases. The association is ordered to send a copy of the 
judgment to each member and is ordered to require as a condition of membership that 
all members agree to comply with the provisions of the judgment. 


See the Sherman Act annotations, Vol. 1, § 1230.175, 1530.10. 


Consent Decrees—Permissive Provisions—Furnishing and Disseminating—Statistical 
Data.—A consent decree entered against watch case manufacturers and a trade association 
provides that nothing contained in the decree shall prevent (1) any defendant, acting in 
good faith, from furnishing to any person hourly labor rates, piece labor rates, employee 
earnings, time studies, or terms or conditions of employment, solely in connection with 
collective bargaining, a labor dispute, the administration of a labor contract, fixing labor 


3 At a later stage of the proceedings petitioner hence was an interested witness. The examiner 
subpenaed Dr. Case and offered to prove by him rejected the offer on the ground that it came 
that he was president of the Battle Creek Food ‘too late,’’ notwithstanding the case was still 
Company, producer and dispenser of a _ pro- open for the taking of evidence. 
prietary laxative in competition with petitioner, 
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rates or a governmental investigation; (2) any defendant from furnishing to the association 
its production figures and the association from compiling, disseminating and communicat- 
ing said figures in a general and composite form to all persons and the public generally 
without identifying the production figures gathered from any particular person; (3). any 
defendant from furnishing each year to the association for the sole purpose of determining 
dues and assessments, its gross annual sales figures or its total number of employees for 
the previous year; and (4) any defendant from furnishing or the association from compiling 
and disseminating, for the sole purpose of presenting evidence to any governmental 
authority, estimates on the cost of manufacture in the United States of a typical watch case 


of foreign manufacture. 


See the Sherman Act annotations, Vol. 1, J 1230.175, 1230.351, 1540. 


For the plaintiff: Newell A. Clapp, Acting Assistant Attorney General; Myles J. Lane, 
United States Attorney for the Southern District of New York; and Edwin H. Pewett, 
Richard B. O’Donnell, W. D. Kilgore, Jr., Charles F. B. McAleer, John V. Leddy, and 
J. Paul McQueen, Attorneys for the United States. 


For the defendants: 


Final Judgment 


[Consent to Entry of Decree] 

Ciancy, District Judge [In full text]: 
Plaintiff, United States of America, having 
filed its complaint herein on June 21, 1951; 
the defendants having appeared and filed 
their answer to said complaint; and the 
plaintiff and defendants, by their respective 
attorneys, having severally consented to the 
entry of this Final Judgment without trial 
or adjudication of any issue of fact or of 
law herein and without admission by any 
party in respect to any such issue; and the 
Court having considered the matter and 
being duly advised; 

Now, therefore, before any testimony has 
been taken and without trial or adjudication 
of any issue of fact or law, and upon consent 
of all parties as aforesaid, it is therefore 


Ordered, adjudged and decreed, as follows: 


I 


[Sherman Act Cause of Action] 

The court has jurisdiction of the subject 
matter hereof and of all the parties hereto. 
The complaint states a cause of action 
against the defendants under Section 1 of 
the Act of Congress of July 2, 1890, entitled 
“An Act to protect trade and commerce 
against unlawful restraints and monopolies”, 
as amended. 


II 


[ Definitions] 
As used in this Final Judgment: 


(a) “Watch case” shall mean a case, 
covering or housing of any quality or de- 
scription for a watch movement; 
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Herbert S. Greenberg. 


(b) “Association” shall mean the defend- 
ant Watch Case Manufacturers Board of 
Mracde wm lnics 


(c) “Person” shall mean an individual, 
partnership, firm, corporation, association, 
trustee or other business or legal entity; 

(d) “Manufacturer” shall mean a manu- 
facturer of watch cases; 


(e) “Governmental Agency” shall mean 
any Federal agency. 


It 
[Applicability of Judgment] 

The provisions of this Final Judgment 
applicable to any defendant shall apply to 
such defendant, its members, directors, 
agents, employees, subsidiaries, successors 
and assigns, and to all other persons acting 
or claiming to act under, through or for 
such defendant. 


IV 


[Cancellation of Contract Ordered] 

The defendants are jointly and severally 
ordered and directed to terminate and can- 
cel the agreement of September 26, 1949 
in its entirety, and each of the defendants is 
jointly and severally enjoined and restrained 
from reviving, maintaining, entering into, 
adopting, adhering to, claiming any rights 
under or enforcing said agreement or any 
other contract, agreement, understanding, 
plan or program having a similar purpose 
or effect. 


V 


[Pricing Practices Prohibited] 


Each of the defendants is jointly and 
severally enjoined and restrained from entering 
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into, adhering to, maintaining, furthering, 
or enforcing any contract, agreement or 
understanding, directly or indirectly, with 
any other defendant, or any manufacturer or 
central agency for such manufacturer which 
has the purpose or effect of: 


(a) Fixing, determining, maintaining, tam- 
pering with, controlling, stabilizing or ad- 
hering to prices, discounts, allowances, or 
other terms or conditions for the sale of 
watch cases to third persons; 

(b) Urging, advising or suggesting prices, 
discounts, allowances or other terms or con- 
ditions for the sale of watch cases to third 
persons; 

(c) Circulating, exchanging, disclosing or 
communicating any information concerning 
costs relating to the manufacture of watch 
cases or prices, discounts, allowances or 
other terms or conditions relating to the 
sale or distribution of watch cases; 

(d) Selling or offering to sell watch cases 
only at prices quoted in published price 
lists or announcements. 


val 


[Distribution of Statistics Enjoined] 


Defendant Association and defendant, 
Herbert S. Greenberg are jointly and sev- 
erally enjoined and restrained from collecting, 
soliciting, utilizing, distributing, communi- 
cating, or disclosing statistics or other infor- 
mation, or sponsoring or encouraging any 
program or plan for the collection, solicita- 
tion, utilization, distribution or disclosure 
of statistics or other information, relating 
to costs, prices, terms or conditions of sale, 
in connection with the manufacture, sale or 
distribution of watch cases. 


VII 
[Forfeiting Bonds Prohibited] 


The defendants are jointly and severally 
enjoined and restrained from: 


(a) Collecting, holding, submitting or 
forfeiting any bond for the adherence or 
failure to adhere to published price lists or 
announcements; 

(b) Exercising or claiming the right to 
examine the sales or receipt books, records, 
invoices or any other documents pertinent 
to sales and prices of any watch case 
manufacturer. 
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VIII 


[Copy of Judgment to Members] 


Defendant Association is ordered and 
directed to furnish to each of its present 
and future members a copy of this Final 
Judgment and require as a condition of 
membership that all such members agree 
to comply with the provisions thereof. 


IX 


[Permitted Practices Concerning 
Statistical Data] 


Nothing contained in this Final Judg- 
ment shall prevent: 


(a) Any defendant, acting in good faith, 
from furnishing to any person hourly labor 
rates, piece labor rates, employee earnings, 
time studies, or terms or conditions of 
employment, solely in connection with col- 
lective bargaining, a labor dispute, the ad- 
ministration of a labor contract, fixing labor 
rates or a governmental investigation; 

(b) Any defendant from furnishing to the 
Association its production figures and the 
Association from compiling, disseminating 
and communicating said figures in a general 
and composite form to all persons and the 
public generally without identifying the pro- 
duction figures gathered from any particular 
person; 

(c) Any defendant from furnishing each 
year to the Association for the sole purpose 
of determining dues and assessments, its 
gross annual sales figures or its total num- 
ber of employees for the previous year; 

(d) Any defendant from furnishing or 
the Association from compiling and dis- 
seminating, for the sole purpose of present- 
ing evidence to any governmental authority, 
estimates on the cost of manufacture in the 
United States of a typical watch case of 
foreign manufacture. 


Xx 


[Inspection and Compliance] 


For the purpose of securing compliance 
with this Final Judgment and for no other 
purpose, duly authorized representatives of 
the Department of Justice shall, upon writ- 
ten request of the Attorney General or the 
Assistant Attorney General in -charge of 
the Antitrust Division, and upon reasonable: 
notice to any defendant herein made to the 
principal office of such defendant, be per- 
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mitted, subject to any legally recognized 
privilege, (A) access, during the office hours 
of said defendant, to all books, ledgers, 
accounts, correspondence, memoranda and 
other records and documents in the pos- 
session or under the control of said de- 
fendant relating to any of the matters 
contained in this Final Judgment, and (B) 
subject to the reasonable convenience of 
said defendant and without restraint or 
interference from it, to interview officers 
and employees of such defendant, who may 
have counsel present, regarding such mat- 
ters. Upon written request of the Attorney 
General, or the Assistant Attorney General 
in charge of the Antitrust Division, on rea- 
sonable notice to any defendant herein made 
to its principal office such defendant shall 
submit such written reports as may from 
time to time be reasonably necessary to the 
enforcement of this Final Judgment. No 
information obtained by the means provided 
in this Section X shall be divulged by the 
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Department of Justice to any person other 
than a duly authorized representative of 
the Department of Justice except in the 
course of legal proceedings to which the 
United States is a party for the purpose of 
securing compliance with this Final Judg- 
ment or as otherwise required by law. 


XI | 


[Jurisdiction Retained] 


Jurisdiction is retained by this Court for 
the purpose of enabling any of the parties 
to this Final Judgment to apply to the court 
at any time for such further orders and 
directions as may be necessary or appro- 
priate for the construction or carrying out 
of this Final Judgment, for the amendment, 
modification or termination of any of the 
provisions hereof, for the enforcement of 
compliance therewith and for the punish- 
ment of violations thereof. 


[7 67,423] Joseph H. Lyons and Jessie H. Lyons, individually and as co-partners 
doing business under the name and style of Lyons Electrical Distributing Company v. 
Westinghouse Electric Corporation and General Electric Company. 


In the United States Court of Appeals for the Second Circuit. No. 161—October 
Term, 1952. Docket No. 22556. Argued January 6, 1953. Decided January 21, 1953. 


Appeal from the United States District Court for the Southern District of New York, 
Bonpy, Judge. 


Sherman Antitrust Act 


Suit for Civil Damages—Motion To Stay State Court Proceeding—Statute Preventing 
Issuance of Stay.—In an action for treble damages under the antitrust laws, an order 
denying the plaintiffs’ motion to stay further proceedings in a state court where the 
defendant is suing the plaintiffs for breach of contract, which contract is alleged by the 
plaintiffs to be illegal, is afirmed. Section 2283 of Title 28, United States Code, which 
provides that a court of the United States may not grant an injunction to stay proceedings 
in a state court except as expressly authorized by Act of Congress, or where necessary 
in aid of its jurisdiction, or to protect or effectuate its judgments, prevents the issuance 
of such a stay. 


See the Sherman Act annotations, Vol. 1, § 1640.529. 
For the appellants: Copal Mintz. 


For the appellee: Cravath, Swaine and Moore (Albert R. Connelly, George S. 
Leonard, and John G. Williams, of counsel). 
Before Swan, Chief Judge, CLark and Frank, Circuit Judges. 


[Treble Damage Action] 
Action for treble damages under the 
antitrust laws, wherein the plaintiffs moved 
to stay Westinghouse Electric Corporation 


From an order denying their motion the 
plaintiffs have appealed. Order affirmed. 


[Refusal To Stay State Court Proceeding 


from prosecuting a prior action brought by 
it in a state court against the movants for 
breach of contract and for an accounting. 
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PER Curtam [In full text]: The defend- 
ants in the prior state court action brought 
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by Westinghouse raised the defense of 
illegality of the contract sued upon. There- 
after they brought the present action in 
the federal court and sought to stay fur- 
ther proceedings in the state court. Judge 
Bondy rightly held that 28 U. S. C. A. 


Cited 1953 Trade Cases 
U.S. v. E. I. du Pont de Nemours and Co. 


68,125 


Rock Cola Co. v. Red Rock Bottlers, 5 Cir. 
[1952 Trape Cases J 67,247], 195 F. 2d 406, 
and Bascomb Launder Corp. v. Telecoin Corp. 
[1950-1951 Trap Cases J 62,556], 9 F. R. D. 
677 (D. C. S. D. N. Y.) is not persuasive. 
We agree with those decisions. 


The order is affirmed and our mandate 
will be issued forthwith. 


§ 2283 prevents the issuance of such a stay. 
The appellants’ attempt to distinguish Red 


[| 67,424] United States v. E. I. du Pont de Nemours and Company. 


In the United States District Court for the District of Delaware. 
1216. Dated September 4, 1952. 


Case No. 911 in the Antitrust Division of the Department of Justice. 


Civil Action No. 


Sherman Antitrust Act 


Practice and Procedure—Evidence of Conspiracy—Declarations of Co-Conspirators— 
Admissibility—Assuming a conspiracy has been shown, declarations of an alleged 
co-conspirator made by its management in affidavits submitted toe the Bureau of Internal 
Revenue for the purpose of obtaining a tax refund are admissible in evidence; however 
they are subject to being stricken if no conspiracy has been shown, A statement by a 
co-conspirator to a third party concerning some act done in furtherance of the conspiracy 
is admissible, although the actual making of the statement in no way furthered the 
conspiracy. It is sufficient for the purposes of admissibility if the subject matter of the 
co-conspirator’s admission relates to the purpose of the conspiracy or is explanatory of 
acts done in furtherance of the objects of the conspiracy. The making of the statement 
itself need not be in furtherance of the conspiracy. 


See the Sherman Act annotations, Vol. 1, J 1220.431, 1610.301. 


For the plaintiff: James L. Minicus, Julius C. Renninger, Joseph M. Fitzpatrick, Philip 
L. Roache, Jr., Matthew Miller, and Forrest A. Ford, Washington, D. C.; and William 
Marvel, United States Attorney, Wilmington, Del. 


For the defendant: Gerhard A. Gesell, James H. McGlothlin, David C. Acheson, 
Harvey Levin, and George J. Kuehnl (of Covington and Burling), Washington, D. C.; 
and Hugh M. Morris and Alexander L. Nichols (of Morris, Steel, Nichols and Arsht), 
and Francis J. Zugehoer, Wilmington, Del. 


For prior decisions of the U. S. District Court, District of Delaware, see 1950-1951 
Trade Cases {[ 62,922, 62,832, 62,831, 62,749; and of the U. S. District Court, District of 
Columbia, see 1948-1949 Trade Cases ff 62,401. 


asserts two grounds of admissibility: 1. all 
are admissions of an alleged co-conspirator; 
2. the Reichel and Hills affidavits are prior 
contradictory statements which go to im- 
peach the testimony of du Pont’s witness 


7th Trial Memorandum 


[Objection Made to Affidavits] 


Leauy, Chief Judge [In full text]: The 
Government has offered in evidence four vitn 
affidavits to which du Pont has objected. Reichel. The basis of du Pont’s objection 


The documents are marked GX 2917 (Rei- to the admission of these documents is 
chel), GX 2918 (Hills), GX 564 (Replogle), they are hearsay. For purposes of arguing 
and GX 565 (Stiner).1. The Government admissibility here, du Pont conceded the 


1 Reichel’s and Hills’ affidavits discuss inter 


production, marketing, and uses of Sylvania 


alia an informal opinion given Sylvania in 1935 
of illegality of the du Pont-Sylvania license 
agreement and describe the circumstances of 
that opinion. Reichel, in addition, discusses 
Sylvania’s record of production and shut-downs 
over the years. GX 564 and GX 565 discuss the 


Trade Regulation Reports 


cellophane and Sylvania’s over-sold condition 
during the experience of Replogle and Stiner. 

The Replogle affidavit is dated August 31, 
1949; Reichel, September 7, 1949; Hills and 
Stiner, September 8, 1949. 


{| 67,424 


68,126 


assumption ‘made’ by the Government—a 
conspiracy between du Pont and Sylvania 
and the latter’s successor American Viscose 
had been shown. 


All deponents were intimately connected 
with the management of Sylvania, Reichel 
as President, Hills as Secretary and Gen- 
eral Counsel, Replogle as Vice President 
in charge of Sales, and Stiner as its highly 
competent salesman. The documents in 
question are sworn affidavits submitted to 
the Bureau of Internal Revenue by Syl- 
vania’s successor corporation in a pro- 
ceeding wherein it sought and obtained a 
$1,000,000 tax refund. 


[Admissibility of Declaration of 
Co-Conspirator] 


1. A declaration of a co-conspirator is 
admissible even though made only to other 
members of the co-conspirator’s organiza- 
tion or to other third parties.2 Du Pont 
contends, however, the criterion of admissi- 
bility of. the declaration is “the making” 
and the statement can only come in if “the 
making” is itself in “furtherance of the 
conspiracy.” I think it sufficient for pur- 
poses of admissibility if the subject matter 
of the co-conspirator’s admission relates to 
the purpose of the conspiracy or is ex- 
planatory of acts done in furtherance of the 
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objects of the conspiracy.* Thus, a state- 
ment by a co-conspirator to a third party 
concerning some act done in furtherance 
of the conspiracy is admissible although the 
actual making of the statement in no way 
furthered the conspiracy.* Du Pont cites 
authority holding inadmissible co-conspira- 
tors’ declarations if made after the conspir- 
acy had ended.® This, however, is not the 
question presented to me, for a conspiracy 
has been assumed without any time limit; 
furthermore the Government alleges the 
conspiracy was in full bloom in 1949, the 
time of the making of these affidavits. 


[A fidavits Admitted Subject To Being 
Stricken] 


2. The extent to which evidence of the 
character now presented should be admitted, 
is much in the discretion of the trial court. 
Perhaps, where there is no jury, this dis- 
cretion is even broader. The judge, as fact 
finder, must be assumed vis-a-vis the ortho- 
dox juror, to have a particular competence 
in evaluating evidence. At this time, I think 
the affidavits should be admitted subject to 
be stricken if I find no conspiracy has 
been shown. My ruling makes unnecessary 
any comment by me on the other grounds of 
admissibility urged by the Government.® 


The writings will be admitted. 


[{[ 67,425] Philip A. Singer v. A. Hollander & Son, Inc. 


In the United States Court of Appeals for the Third Circuit. 


December 19, 1952. Filed January 27, 1953. 


No. 10,855. Argued 


Appeal from the United States District Court for the District of New Jersey. 


Sherman Antitrust Act 


Private Suit—Defense—Doctrine of Clean Hands—Violation of Fiduciary Relation- 
ship—Collateral Estoppel—An employee who alleges that provisions in his employment 
contract, which bound the employee not to engage in the fur-dyeing business for a certain 
period of time after the termination of his employment contract and which was termi- 
nated by the employer, are in violation of the federal antitrust laws is not entitled to relief 
against his former employer under the antitrust laws, where it has been established in 
prior state court proceedings between the same parties that he had grossly violated the 
fiduciary relationship of employer-employee. The employee may not be heard to com- 
plain of some incidents in an employment relationship whose fundamentals he has com- 


2 Schine Theatres v. United States [1948-1949 
TRADE CASES { 62,245], 334 U. S. 110, 116-117; 
United States v. Crescent Amusement Co. [1944- 
1945 TRADE CASES { 57,316], 323 U. S. 173, 184. 

8 Wigborg v. United States, 163 U. S. 632, 
657-658. 

4 Clune v. United States, 159 U. S. 590, 593; 
Conn. Mut. Life Ins. Co. v. Hillman, 188 U. S. 
208, 215-218; Vitagraph, Inc. v. Perelman, 3 


{ 67,425 


Cir., 95 F. 2d 142, 146, cert. den. 305 U. S. 610. 
See also International Indemnity Co. v. Lehman, 
i Cir, 28 a 20duly 4s 

® Logan v. United States, 144 U. S. 263; 
Krulewitch v. United States, 336 U. S. 440. 

* Both parties agree Reichel’s affidavit is ad- 
missible as a prior contradictory statement. 
Du Pont argues for a limited use of the affidavit 
even if admitted on this ground. 
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pletely repudiated by his conduct. Although the decision made by the state court on state 
law is not a decision governing either liability or immunity under federal statutes, facts 
found through litigation in any form are in general conclusive upon the parties and those 


in privity with them in litigation thereafter. 


affirmed. 


A summary judgment for the defendant is 


See the Sherman Act annotations, Vol. 1, | 1640, 1640.634. 
For the appellant: Joseph Weintraub (McGlynn, Weintraub and Stein), Newark, N. J. 
For the appellee: Meyer E. Ruback (Ruback, Albach and Weisman), Newark, N. J. 


Before Biccs, Chief Judge, and Goopricu and Stacey, Circuit Judges. 


Opinion of the Court 


[Antitrust Suit] 


GoopricH, Circuit Judge [Jn full text]: 
This suit under the federal antitrust statutes? 
marks another battle in a long internecine war 
carried on between the parties.» No doubt 
the fact that the litigants stem from com- 
mon ancestors has added zest to the contest 
in their various legal jousts. 


[Allege Employment Contract Violates 
Antitrust Laws] 


The facts which are the background of 
this particular piece of litigation have been 
stated so many times that we shall not 
waste good printers’ ink and law library 
shelf space by a long recital of them. They 
were fully stated and considered by Judge 
Forman in the district court, and were like- 
wise set out in litigation between the parties 
in the case of A. Hollander & Son v. Imperial 
Fur Blending Corp., et al., 2 N. J. 235, 66 
A. 2d 319 (1949). It is sufficient to say 
here that Singer entered Hollander’s service 
in 1940 upon a five-year term of employ- 
ment. Employer and employee executed 
a long, elaborate contract most of which 
is not important for our case here. The 
two provisions about which the plaintiff 
complains in federal court are sections 4 
and 8 of the contract. One of them bound 
the employee not to engage in the fur- 
dyeing business for two years following the 
expiration of the five-year period. The 
other provided that the employer could, 


during the term of employment, “suspend” 
the employee from his position, paying him 
his salary during suspension, and that the 
employee would not, if, as and when sus- 
pended, engage in gainful occupation during 
the time. Singer was suspended during his 
term of employment, was paid, and what 
else he did during the time will be devel- 
oped presently. Singer asserts that these 
two provisions are in violation of federal 
antitrust legislation and claims damages and 
injunctive relief. This the district court 
refused him and, on motion, entered sum- 
mary judgment for the defendant. 


{Defendant Successful in State Court] 


In New Jersey state court litigation 
Singer claimed that the two-year provision 
was an unreasonable restraint of trade and 
that the provision for suspension was illegal 
because it deprived the world of his genius 
as a processor of rabbit skins during its 
operation. Both claims were denied by the 
Supreme Court of New Jersey and the Hol- 
landers were awarded a sweeping victory 
by the decision cited above. 


[Plaintiff's Argument] 


The plaintiff has had the benefit of in- 
genious counsel, no matter what his personal 
shortcomings may have been. It is argued 
here that in spite of having lost the battle 
in the New Jersey courts the field is open 
for another engagement in a federal forum. 
While what constitutes an unreasonable 
restraint of trade, it is said, is a common 


LS iUnSaC. § 1, et seg: 

2 As represented by the following suits cited 
in Judge Forman’s opinion: Philip A. Singer 
& Bro., Inc. v. Hollander & Son, Inc., 104 
N. J. Eq. 352 (1929); A. Hollander & Son, Inc. 
v. Philip A. Singer, et al. (unreported), Doc- 
keted in Chancery Clerk’s Office 73/65 (1929) ; 
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A. Hollander & Son, Inc. v. Philip A. Singer & 
Bro., Inc., 119 N. J. Eq. 52, aff'd 120 N. J. Eq. 
76 (1935); Philip A. Singer & Bro., Inc. v, A. 
Hollander & Son, Inc., U. S. Dist. Ct., D. N. J., 
L-5620 and E-5626, respectively, filed May 7, 
1936 and Nov. 12, 1936. 
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law matter, nevertheless a federal court, 
which has exclusive jurisdiction of suits 
under the Sherman Act,’ must adopt its 
own test of what the common law is with 
regard to restraint of trade. Otherwise 
there might be as many tests for liability- 
creating conduct under antitrust statutes as 
there are states. Furthermore, it is argued, 
a state decision saying that under state law 
a given restraint is not unreasonable is not 
res judicata in a suit under the federal stat- 
utes because the subject matter is not the 
same. The New Jersey court in this case, 
the argument continues, could decide that 
this contract was not unreasonable under 
the law of New Jersey, but the legal con- 
clusion that it is not unreasonable under the 
law of New Jersey is, it is urged, of no 
relevance in determining whether it is un- 
reasonable under the federal statute. So, 
the plaintiff urges, he is entitled to have the 
employment contract looked at anew through 
federal eyes. 


[Assume Relief Might Be Had] 


Hor the purpose of this case only we 
go along with this argument. The district 
judge did also. Assuming, then, that fed- 
eral questions are to be looked into, what 
issues do they present? One is an interest- 
ing point of the sort lawyers like to call 
“nice,” namely, do the antitrust statutes 
apply to contracts of employment? ‘There 
certainly is an indication that they do from 
the Gardella case. And, for the purpose of 
this litigation, we may assume that on a 
proper set of facts relief against a contract 


#15 U. S.C: §15. Blwmenstock Bros. v. 
Curtis Pub. Co., 252 U. S. 486, 440 (1920); 
Freeman v. Bee Machine Co., 319 U. S. 448 
(1943); Pennsylvania-Dixie Cement Corp. v. H. 
Wales Lines Co., 119 Conn. 603, 178 Atl. 659 
(1935). 

*Gardella v. Chandler [1948-1949 TRADE 
CASES { 62,368], 172 F. 2d 402 (2d Cir. 1949). 

5 Restatement, Judgments, § 68, § 70. ‘‘Where 
a question of fact essential to the judgment is 
actually litigated and determined by a valid 
and final judgment, the determination is con- 
clusive between the parties in a subsequent 
action on a different cause of action ...’’ See 
also §68, comment c: ‘‘Where a question of 
fact is put in issue by the pleadings and is 
submitted [to the trier of fact] for its determi- 
nation, and it is determined, the question of 
fact is actually litigated, and the judgment is 
conclusive between the parties in a subsequent 
action on a different cause of action.” 

® “But matters which were actually litigated 
and determined in the first proceeding cannot 
later be relitigated. Once a party has fought 
out a matter in litigation with the other party, 
he cannot later renew that duel. In this sense, 
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of employment which constitutes unreason- 
able restraint of trade, or a contract tend- 
ing to monopoly and involving interstate 
cominerce, might be had under the antitrust 
legislation. We assume, but we do not 
decide it. On the basis of that ad hoc 
assumption of law, there would follow the 
questions whether the restrictive provisions 
in the Singer-Hollander employment con- 
tract were such as to bring the agreement 
under the ban of federal antitrust law. 


[Prior Decisions and Collateral Estop pel] 


But before an examination of these inter- 
esting and difficult questions, there is the 
matter of an ubiquitous rule which cuts 
clear across this litigation. The district 
judge pointed it out. What he said was 
something the plaintiff obviously does not 
care to stress here, that is, that although 
the decision made by New Jersey’s highest 
court on New Jersey law is not a decision 
governing either liability or immunity under 
federal statutes, nevertheless facts found 
through litigation in any form are in gen- 
eral conclusive upon the parties and those 
in privity with them in litigation thereafter. 
The district judge was clearly correct in this. 


What he was applying is the branch of 
res judicata known as collateral estoppel. 
It is growing law and has been the subject 
of very considerable development in the last 
decade by the Supreme Court of the United 
States.° A short paragraph from Stoll vw. 
Gottlieb, 305 U. S. 165. 172 (1938), states the 
essential reason for the rule: 


res judicata is usually and more accurately 
referred to as estoppel by judgment, or col- 
lateral estoppel. See Restatement of the Law 
of Judgments, §§ 68, 69, 70... .’’ Commissioner 
v. Sunnen, 333 U. S. 591, (1948). In Davis v. 
Davis, 305 U. S. 32 (1938), Sherrer v. Sherrer, 
334 U. S. 343 (1948), and Coe v. Coe, 334 U. S. 
378 (1948), the court went very far in applying 
these rules in the area of interstate divorce. 
The issue of fact there involved was the juris- 
diction of the court that awarded the divorce. 
The Supreme Court held that since both spouses 
were present in the divorce court, ‘“‘It is clear 
that respondent was afforded his day in court 
with respect to every issue involved in the liti- 
gation, including the jurisdictional [ones].’’ 
334 U. S. at 348. ‘‘Those cases stand for the 
proposition that the requirements of full faith 
and credit bar a defendant from collaterally 
attacking a divorce decree on jurisdictional 
grounds in the courts of a sister State when 
there has been participation by the defendant 
in the divorce proceedings <I d. atesaan 
See also Johnson v. Muelberger, 340 U. S. 581 
(1951), and Cook v. Cook, 342 U. S. 126 (1951). 
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_ “Courts to determine the rights of par- 
ties are an integral part of our system 
of government. It is just as important 
that there should be a place to end as 
that there should be a place to begin liti- 
gation. After a party has his day in court, 
with opportunity to present his evidence 
and his view of the law, a collateral 
attack upon the decision as to jurisdic- 
tion there rendered merely retries the 
issue previously determined. There is no 
reason to expect that the second decision 
will be more satisfactory than the first.” 


When the facts found in the New Jersey 
litigation between the parties are examined 
we think that the legal contentions made 
in the plaintiff’s argument remain as inter- 
esting problems but give him no help. 


[Findings in State Court Litigation] 


In the New Jersey litigation the Supreme 
Court of New Jersey affirmed “the findings 
of fact made by the Vice Chancellor and 
incorporated in the final decree.” 66 A. 2d 
at 327. 


The Supreme Court of New Jersey also 
made some fact statements of its own. That 
court said: 


1. ‘The record establishes beyond doubt 
Singer’s infidelity to Hollander through 
failure to serve faithfully and exclusively; 
divulgence of trade secrets to Imperial 
Corporation, specifically organized by him 
to compete with Hollander during the 
period of employment; granting to Im- 
perial of formulae developed by him; and 
active competition against Hollander sub- 
sequent to discharge, all in violation of 
the express provisions of the employment 
contract. Under the contract he was to 
be loyal, faithful and dependable, but 
the record conclusively shows him to 
have been subtle, false and treacherous. 
Breach of the employment contract by 
Singer is clear and unequivocal and his 
conspiracy with the other respondents to 
profit from the trade secrets and formulae 
of the appellant is fully and firmly estab- 
lished.” 66 A. 2d at 323. 


2. “The covenants in Paragraphs 2 
and 3 in the employment contract to 
perform faithfully the assigned duties, 
not to divulge trade secrets or processes 
or use them for personal profit, to turn 
over to the employer all new discoveries 
made by Singer and not to engage in 
other businesses during the term of em- 
ployment, are clearly reasonable demands 
which the employer may exact from his 
employee . . . The validity of these 
covenants cannot be and is not disputed 
but it is claimed breaches thereof have 
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not been established. The record fully 
supports the conclusion that each restric- 
tion has been violated by Singer BK 
66 A. 2d at 325. 


Some of the findings of the Vice Chan- 
cellor thus affirmed by the Supreme Court 
may be noted. It is necessary to state these 
because the Vice Chancellor’s opinion has 
not been printed and was marked “not for 
print in any report.” We shall not mention 
all of them by any means but will pick out 
some which seem to us significant. Among 
the Vice Chancellor’s findings are these: 


1. That Singer had been entrusted with 
Hollander’s master formulae books. 


2. During the period of his employment 
he promoted and organized a rival business 
contrary to the terms of the contract. 


3. He was suspended because Hollander’s 
management became suspicious of his ac- 
tivities in connection with this rival business. 


4, When suspended he removed the for- 
mulae books from the plant “and destroyed 
such papers and documents as he thought 
might later embarrass him.” 


5. He gave a man named Villani instruc- 
tions in expert dressing and dyeing of rabbit 
fur and allowed this man access to his 
employer’s formulae books. 


6. He went into the employment of the 
rival company immediately after the ter- 
mination of his contract and ignored the 
provision for staying out of competition 
after the termination of his contract. 


All these conclusions of fact and others 
were worked out in a case in which there 
was voluminous testimony and in which the 
Vice Chancellor, in commenting upon it, 
said he had never had a case in which so 
much perjured testimony had been given. 


During the argument before us sugges- 
tions were made that certain findings of the 
New Jersey courts were without sufficient 
support in the evidence. This is an argu- 
ment without weight. We are not here 
reviewing, and it is not our business to 
review, the correctness of fact conclusions 
reached by the Vice Chancellor of the State 
of New Jersey and its Supreme Court. 
The parties had their days and weeks in 
those courts, and the very basis of the rule 
of collateral estoppel is that after such a 
trial fact issues are concluded. As the 
Supreme Court pointed out in the quotation 
above, there is no reason to expect that 
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another contest would produce any more 
accurate a result. 


[Clean Hands Doctrine | 


Where does this recital leave the plain- 
tiffs case? In the first place, it surely 
settles any claim he has to equitable relief 
of any kind. It is undisputed that one who 
seeks equitable relief must come with clean 
hands. On the basis of the facts found 
this plaintiff has hands which all the per- 
fumes of Arabia would not sweeten. 


[Employer-Employee Duties Violated] 


The fact findings cut deeper than any 
narrow application of the clean hands maxim, 
however. Singer is found to have violated 
nearly every one of the relational duties 
which arise out of the employment of one 
person by another. He is not a case of an 
unskilled laborer. According to his own 
claims, Singer is a possessor otf superior 
skill in one branch of the fur industry. 
He was employed by Hollander as an ex- 
pert and executive, and put in charge of 
the Long Branch, New Jersey, plant of his 
employer. As the Supreme Court of New 
Jersey pointed out, the obligation to serve 
faithfully, not to use his employer’s secrets 
for personal profit, and the like, were writ- 
ten into the contract and were flouted by 
Singer. But such duties were not created 
by the contract. They exist as a matter 
of common law and they arise from the 
relationship between the parties. It does 
not take a contract to call for the duty of 
loyalty on the part of an agent, nor to 
provide that one who works for another 
shall not steal the latter’s property, tangible 


Court Decisions 
Singer v. A. Hollander & Son, Inc. 


Number 259 (Ex. Ed.)—24 
2-5-53 


or intangible. All these are matters of 


common law.’ 


“To be secretly acting for the benefit 
of an adverse party, while ostensibly act- 
ing for one of the parties, is a fraud 
upon the latter, and a breach of public 
morals which is not permitted.” Wiunget 
v, Rockwood, 69 F. 2d 326 (8th Cir. 1934). 


Assume for the moment that there is 
some claim the plaintiff could make against 
the defendant on the basis of antitrust law.* 
Let it be understood that this is an assump- 
tion, not a conclusion. Has he standing 
to ask for judgment in his favor? We think 
not. There are analogous instances in the 
law where one loses his standing to enforce 
a right because of his own misconduct. 
Thus, one who owns a trade-mark and uses 
it to deceive the public may not have relief 
for what otherwise would be an actionable 
infringement.® Again, one who possesses 
the law-given monopoly of a patent loses 
his rights against infringement if he has 
sought to extend his patent monopoly into 
matters in the public domain.” 


[Judgment for Defendant Affirmed] 


These are instances where the plaintiff's 
wrongdoing is directed toward the public 
at large. We think this case is stronger 
against one who has so grossly violated a 
fiduciary relationship as this plaintiff has 
done. He may not be heard to complain 
of some incidents in an employment rela- 
tionship whose fundamentals he has com 
pletely repudiated by his conduct. 


The judgment of the district court will 
be affirmed. 


7™“An agent is subject to a duty to his prin- 
cipal to act solely for the benefit of the princi- 
pal in all matters connected with his agency.” 
Restatement, Agency, § 387. ‘‘Unless otherwise 
agreed, an agent is subject to a duty not to 
compete with the principal concerning the sub- 
ject matter of his agency.’’ Id. § 393. ‘‘Unless 
otherwise agreed, an agent is subject to a duty 
to the principal not to use or to communicate 
information confidentially given him by the 
principal or acquired by him during . . . his 
agency .. .’’ Id. at § 395. Disclosure of con- 
fidential information or trade secrets is an 
actionable tort. Restatement, Torts, § 757. See 
the discussion of an employee’s duty of loyalty 
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by Judge Kalodner in Pollock v. MacElree, 
56: F, Supp. 961 (E..D. Pa. 1944). 

8 See a full exposition of the right of one 
party to a contract in: restraint of trade to 
pursue his antitrust remedies against another 
party, in Ring v. Spina [19441945 TRADE 
CASES { 57,347], 148 F.2d 647, 652-653 (2d 
Cir. 1945). 

® Restatement, Torts, § 749.- 

10 Morton Salt Co. v. Suppiger.Co., 314 U. S. 
488 (1942); Mercoid Corp. v. Mid-Continent In- 
vestment Co. (1944-1945 TRADE CASES 
{ 57,201], 320 U. S. 661 (1944); Barber-Colman 
Co. v. National Tool Co., 1386 F. 2d 339 (6th 
Cir) 1943). ; 
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[f 07,426) Federal Trade Commission v. Motion Picture Advertising Service Com- 
pany, Inc. 


In the Supreme Court of the United States. No. 75. October Term, 1952. Dated 
February 2, 1953. 


On writ of certiorari to the United States Court of Appeals for the Fifth Circuit. 


Federal Trade Commission Act 


Unfair Methods of Competition—Public Interest—Exclusive Contracts for Period in 
Excess of One Year—Sherman Antitrust Act—A judgment setting aside a Federal Trade 
Commission order which prohibits a producer-distributor of motion picture advertising 
films from entering into any exclusive contract (with any motion picture exhibitor) that 
grants to it an exclusive privilege for more than one year is reversed. A device by which 
the producer-distributor and three other major competitors have foreclosed to competitors 
75 per cent of all available outlets for such motion pictures throughout the United States 
falls within the prohibitions: of the Sherman Antitrust Act and is therefore an “unfair 
method of competition” within the meaning of Section 5 (a) of the Federal Trade Commis- 
sion Act. The court cannot say that the Commission exceeded the limits of its allowable 
judgment in limiting the term of the exclusive contracts to one year. The precise impact 
of a particular practice on the trade is for the Commission, not the courts, to determine. 
The point where a method of competition becomes “unfair” will often turn on the exigencies 
of a particular situation, trade practices, or the practical requirements of the business in 
question. 


It cannot be successfully argued that the exclusive contract is a contract of agency 
and therefore lawful, for the vice of the exclusive contract in this field is in its tendency 
to restrain competition and to develop a monopoly in violation of the Sherman Act. When 
the Sherman Act is involved, the crucial fact is the impact of the particular practice on 
competition and not the label the practice carries. 


See the Federal Trade Commission Act ‘annotations, Vol. 2, § 6125.183, 6125.350,. 
6385.225. 


Unfair Methods of Competition—Exclusive Contracts—Defense—Prior Proceeding.— 
The defense to a Federal Trade Commission order, prohibiting a producer-distributor of 
motion picture advertising films from entering into exclusive contracts for periods in 
excess of one year, that the issue raised had been adjudicated in a former proceeding in- 
stituted by the Commission is not available. The former proceeding involved a conspiracy, 
while the present proceeding is directed against the individual acts of the producer-dis- 
tributor. Therefore, the plea of res judiciata is not available since the issues litigated and 
determined in the present proceeding are not the same as those in the former proceeding. 


See the Federal Trade Commission Act annotations, Vol. 2, J 6125.336. 


Unfair Methods of Competition—Scope—Consideration of Antitrust Laws.—The 
““infair methods of competition,” which are condemned by Section 5 (a) of the Federal 
Trade Commission Act, are not confined to those that were illegal at common law or 
that were condemned by the Sherman Antitrust Act. The Federal Trade Commission Act 
was designed to supplement and bolster the Sherman and Clayton Antitrust Acts and to 
stop in their incipiency acts and practices which, when full blown, would violate those 
Acts, as well as to condemn as “unfair methods of competition” existing violations of 
them. A practice which forecloses to competitors 75 per cent of a market falls within 
the prohibitions of the Sherman Act and is therefore an “unfair method of competition” 
within the meaning of the Federal Trade Commission Act. 


See the Federal Trade Commission Act annotations, Vol. 2, J 6125.122. 


For the petitioner: Robert L. Stern, Acting Solicitor General, and W. T. Kelley, 
General Counsel, Federal Trade Commission. 

For the respondent: Charles Rosen and Louis L. Rosen, New Orleans, La.; and 
William B. Cozad, Kansas City, Mo. 
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Reversing a judgment of the U. S. Court of Appeals, Fifth Circuit, 1952 Trade Cases 


{| 67,240, in Dkt. 5498. 


[Exclusive Contracts for 
Advertising Films] 

Mr. Justice Douctas delivered the opin- 
ion of the Court [Jn full text]: Respondent 
is a producer and distributor of advertising 
motion pictures which depict and describe 
commodities offered for sale by commercial 
establishments. Respondent contracts with 
theatre owners for the display of these 
advertising films and ships the films from 
its place of business in Louisiana to theatres 
in twenty-seven states and the District of 
Columbia. These contracts run for terms 
up to five years, the majority being for one 
or two years. A substantial number of them 
contains a provision that the theatre owner 
will display only advertising films fur- 
nished by respondent, with the exception of 
films for charities or for governmental 
organizations or announcements of com- 
ing attractions, Respondent and three other 
companies in the same business (against 
which proceedings were also brought) to- 
gether had exclusive arrangements for 
advertising films with approximately three- 
fourths of the total number of theatres in 
the United States which display advertising 
films for compensation. Respondent had 
exclusive contracts with almost 40 percent 
of the theatres in the area where it operates. 


[Exclusive Privilege for More than 
One Year Prohibited] 


The Federal Trade Commission, the peti- 
tioner, filed a complaint charging respond- 
ent with the use of “unfair methods of 
competition” in violation of §5 of the Fed- 
eral Trade Commission Act, 38 Stat. 717, 
(A wrAesies, Jb ky Ws SG, Sa'G, Aine 
Commission found that respondent was in 
substantial competition with other com- 
panies engaged in the business of distribut- 
ing advertising films, that its exclusive 
contracts have limited the outlets for films 
of competitors and have forced some com- 
petitors out of business because of their 
inability to obtain outlets for their adver- 
tising films. It held by a divided vote that 
the exclusive contracts are unduly restric- 
tive of competition when they extend for 
periods in excess of one year. It accord- 
ingly entered a cease and desist order which 


1Comparable findings and like orders were 
entered in each of the three companion cases. 
Matter of Reid H. Ray Film Industries, 47 
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prohibits respondent from entering into 
any such contract that grants an exclusive 
privilege for more than a year or from 
continuing in effect any exclusive provision 
of an existing contract longer than a year 
after the date of service in the Commis- 
sion’s order” 47 F. T. C. 378. The Court of 
Appeals reversed, holding that the exclusive 
contracts are not unfair methods of com- 
petition and that their prohibition would 
not be in the public interest. [1952 TRADE 
Cases ¥ 67,240] 194 F. 2d 633. 


[Scope of “Unfair Methods of 
Competition’ | 


The “unfair methods of competition,” 
which are condemned by §5 (a) of the 
Act, are not confined to those that were 
illegal at common law or that were con- 
demned by the Sherman Act. Federal Trade 
Commission v. Keppel & Bro., 291 U. S. 304. 
Congress advisedly left the concept flexible 
to be defined with particularity by the myr- 
iad of cases from the field of business. Jd., 
pp. 310-312. It is also clear that the Federal 
Trade Commission Act was designed to 
supplement and bolster the Sherman Act 
and the Clayton Act (see Federal Trade 
Commission uv. Beech-Nut Co., 257 U. S. 441, 
453)—to stop in their incipiency acts and 
practices which, when full blown, would 
violate those Acts (see Fashion Guild v. 
Federal Trade Commission, 312 U. S. 457, 
463, 466), as well as to condemn as “un- 
fair methods of competition” existing violations 
of them. See Federal Trade Commission v. 
Cement Institute [1948-1949 Trane Cases 
J 62,237], 333 U. S. 683, 691. 


[Within Prohibitions of Sherman Act, 
Therefore, Within FTC Act] 


The Commission found in the present 
case that respondent’s exclusive contracts 
unreasonably restrain competition and tend 
to monopoly. Those findings are supported 
by substantial evidence. This is not a situa- 
tion where by the nature of the market 
there is room for newcomers, irrespective 
of the existing restrictive practices. The 
number of outlets for the films is quite 
limited. And due to the exclusive contracts, 
respondent and the three other major com- 


F. T. C. 326; Matter of Alexander Film Co., 
47 F. T. C. 345; Matter of United Film Ad 
Service, Inc., 47 F. T. C. 362. 
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panies have foreclosed to competitors 75 
percent of all available outlets for this 
business throughout the United States. It 
is, we think, plain from the Commission’s 
findings that a device which has sewed up 
a market so tightly for the benefit of a few 
falls within the prohibitions of the Sherman 
Act and is therefore an “unfair method of 
competition” within the meaning of §5 (a) 
of the Federal Trade Commission Act. 


[Claim that Contracts in Excess of 
One Year Are Necessary] 


An attack is made on that part of the 
order which restricts the exclusive con- 
tracts to one-year terms. It is argued that 
one-year contracts will not be practicable. 
It is said that the expenses of securing 
these screening contracts do not warrant 
one-year agreements, that investment of 
capital in the business would not be justified 
without assurance of a market for more 
than one year, that theatres frequently de- 
mand guarantees for more than a year or 
otherwise refuse to exhibit advertising films. 
These and other business requirements are 
the basis of the argument that exclusive 
contracts of a duration in excess of a year 
are necessary for the conduct of the busi- 
ness of the distributors. The Commission 
considered this argument and concluded 
that, although the exclusive contracts were 
beneficial to the distributor and preferred 
by the theatre owners, their use should be 
restricted in the public interest. The Com- 
mission found that the term of one year had 


2 The Commission said: ‘“‘Under the general 
practice the representative of the respondent 
first contacts the theater to determine if space 
is available for screen advertising and makes 
such arrangements as conditions warrant with 
respect to such space. In this way respondent’s 
representative is able to show prospective adver- 
tisers where space is available. In contacting 
the theater it is necessary for the respondent 
to estimate the amount of space it will be able 
to sell to advertisers. Since film advertising 
space in theaters is limited to four, five, or six 
advertisements, it is not unreasonable for re- 
spondent to contract for all space available in 
such theaters, particularly in territories can- 
vassed by its salesmen at regular and frequent 
intervals. 

“Tt is therefore the conclusion of the Com- 
mission in the circumstances here that an exclu- 
sive screening agreement for a period of one 
year is not an undue restraint upon competi- 
tion.”” 47E, T.-C. 389: 

3A suggestion is made that respondent needs 
a period longer than one year in view of the 
fact that the contracts with advertisers are often 
not co-terminous with the exclusive screening 
agreements, due in large part to the delays in 
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become a standard practice and that the 
continuance of exclusive contracts so lim- 
ited would not be an undue restraint upon 
competition, in view of the compelling busi- 
ness reasons for some exclusive arrange- 
ment.” The precise impact of a particular 
practice on the trade is for the Commission, 
not the courts, to determine. The point 
where a method of competition becomes 
“anfair” within the meaning of the Act will 
often turn on the exigencies of a particular 
situation, trade practices, or the practical 
requirements of the business in question. 
Certainly we cannot say that exclusive con- 
tracts in this field should have been banned 
in their entirety or not at all, that the Com- 
mission exceeded the limits of its allowable 
judgment (see Siegel Co. v, Federal Trade 
Commission [1946-1947 TrapE Cases § 57,451], 
327 U. S. 608, 612; Federal Trade Commis- 
sion v. Cement Institute [1948-1949 TRADE 
CASES J 62,237], 333 U. S. 683, 726-727) in 
limiting their term to one year.’ 


[Agency Theory Not Applicable] 


The Court of Appeals held that the con- 
tracts between respondent and the theatres 
were contracts of agency and therefore 
governed by Federal Trade Commission v. 
Curtis Publishing Co., 260 U. S. 568. This 
was on the theory that respondent fur- 
nishes the films by bailment to the exhibi- 
tors in exchange for a contract for personal 
services which the exhibitors undertake to 
perform. But the Curtis case would be 
relevant here only if § 3 of the Clayton Act * 


obtaining advertising contracts after the exclu- 
sive screening agreements have been executed. 
The Commission rejected this contention stating 
that by custom and by the terms of the exclu- 
sive contracts the theatre completes the screen- 
ing of advertisements as required by the 
advertising contracts, even though those con- 
tracts extend beyond the expiration date of the 
exclusive screening agreement. We have con- 
cluded that the order which the Commission 
entered in this case is consistent with that 
construction. It does not prevent the comple- 
tion of any particular advertising contract after 
the expiration of the exclusive screening agree- 
ment. The order merely prevents respondent 
from requiring the theatre owner to show only 
its films after that date. It does not prevent 
the theatre owner from making an otherwise 
exclusive agreement with another distributor at 
that time. No theatre owner is a party to this 
proceeding. The cease and desist order binds 
only respondent. 

4 This section makes unlawful a lease, sale, 
or contract for sale which substantially lessens 
competition or tends to create a monopoly. 
15 OaS2e2 3 14: 
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were involved. The vice of the exclusive 
contract in this particular field is in its 
tendency to restrain competition and to 
develop a monopoly in violation of the 
Sherman Act. And when the Sherman Act 
is involved the crucial fact is the impact of 
the particular practice on competition, not 
the label that it carries. See United States v. 
Masonite Corp., 316 U. S. 265, 280. 


[Plea of Res Judicata Not Available] 


Finally, respondent urges that the sole 
issue raised in the Commission’s complaint 
had been adjudicated in a former ‘proceed- 
ing instituted by the Commission which 
resulted in a cease and desist order. 36 
F, T. C. 957. But that was a proceeding 
to put an end to a conspiracy between 
respondent and other distributors involv- 
ing the use of these exclusive agreements. 
The present proceeding charges no con- 
Spiracy; it is directed against individual 
acts of respondent. The plea of res judicata 
is therefore not available since the issues 
litigated and determined in the present 
case are not the same as those in the earlier 
one. Cf. Tait v. Western Maryland R. Co., 
289 U. S. 620, 623. 


Reversed. 


[Dissenting Opinion] 
Mr. Justice FRANKFURTER, whom Mr, Jus- 
TICE BuRTON joins, dissenting. 


[FTC Conclusion Not Explained with Clarity] 


My doubts that the Commission has ade- 
quately shown that it has been guided by 
relevant criteria in dealing with its findings 
under §5 of the Federal Trade Commission 
Act are dispelled neither by those findings 
nor by the opinion of the Court. The Com- 
mission has not explained its conclusion 
with the “simplicity and clearness’ neces- 
sary to tell us “what a decision means be- 
fore the duty becomes ours to say whether 
it is right or wrong.” United States v. 
Chicago; M., St:.P. & P. R. Co,, 294 U.S. 
499, 510, 511. 


Court Decisions 
FTC v. Motion Picture Advertising Service Co., Inc. 


1 The decisions of this Court relied on do not 
dispose of this case. In International Salt Co. 
v. United States [1946-1947 TRADE CASES 
57,635], 332 U. S. 392, we dealt with the 
largest producer of salt for industrial purposes, 
who by means of tying agreements rather than 
exclusive contracts, attempted an undue exten- 
tion of his patent monopoly. Apart from these 
differences, it deserves to be noted that salt 
sales in one year amounted to $500,000 by the 
patentee. To the extent that that decision is 
predicated on a Sherman Law violation, it seems 
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[Analysis of Industry—Number of Contracts 
and Percentage of Market Restricted] 


My primary concern is that the Commis- 
sion has not related its analysis of this in- 
dustry to the standards of illegality in §5 
with sufficient clarity to enable this Court 
to review the order. Although we are told 
that respondent and three other companies 
have exclusive exhibition contracts with 
three-quarters of the theaters in the country 
that accept advertising, there are no find- 
ings indicating how many of these con- 
tracts extend beyond the one-year period 
which the Commission finds not unduly re- 
strictive. We do have an indication from 
the record that more than half of respond- 
ent’s exclusive contracts run for only one 
year; if that is so, that part of respondent’s 
hold on the market found unreasonable by 
the Commission boils down to exclusion of 
other competitors from something like 1,250 
theaters, or about 6%, of the some 20,000 
theaters in the country. The hold is on 
about 10% of the theaters that accept ad- 
vertising. 


Apart from uncritical citations in the brief 
here,’ the Commission merely states a dog- 
matic conclusion that the use of these con- 
tracts constitutes an ‘unreasonable restraint 
and restriction of competition.” In re Mo- 
tion Picture Advertising. Service Co., 47 
EB. 1. G., *378; 389..) The) Courtis: opinions 
merely an echo of this conclusion and states 
without discussion that such exclusion from 
a market without more “falls within the 
prohibitions of the Sherman Act” because, 
taken with exclusive contracts of other com- 
petitors, 75% of the market is shut off. 
But there is no reliance here on conspiracy 
or concerted action to foreclose the market, 
a charge that would of course warrant ac- 
tion under the Sherman Law. Indeed, we 
must assume that respondent and the other 
three companies are complying with an 
earlier order of the Commission directed at 
concerted action. See In re Screen Broad- 
cast Corp., 36 F. T. C. 957. While the exist- 


inapplicable here. In United States v. Yellow 
Cab Co. [1946-1947 TRADE CASES ]{ 57,576], 332 
U. S. 218, apart from other differences, con- 
spiracy was charged to shut off a substantial 
share of the market permanently by means of 
vertical integration. United States v. Pullman 
Co., 50 F. Supp. 123, in which many other 
factors were present and the share of the market 
considerable, was affirmed by an equally divided 
Oo eee TRADE CASES { 57,550] 330 
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ence of the other exclusive contracts is, of 
course, not irrelevant in a market analysis, 
see Standard Oil Co. v. United States [1948- 
1949 TravE Cases § 62,432], 337 U. S. 293, 
309, this Court has never decided that they 
may, in the absence of conspiracy, be aggre- 
gated to support a charge of Sherman Law 
violation. Cf. id., at 314. If other factors 
pertinent to a Sherman Law violation were 
present here, the Commission could not 
leave such factors unmentioned and. simply 
ask us to review a broad unexplained find- 
ing that there is such a violation.2 In any 
event, the Commission has not found any 
Sherman Law violation. 


[No Explanation of How Practice Would Vio- 
late the Acts] 


But we are told, as is of course true, that 
§5 of the Federal Trade Commission Act 
comprehends more than violations of the 
Sherman Law. The Federal Trade Com- 
mission Act was designed, doubtless, to 
enable the Commission to nip in the bud 
practices which, when full blown, would 
violate the Sherman or Clayton Act. But 
this record does not explain to us how these 
practices, if full blown, would violate one 
of those Acts. The Commission has been 
content to rest on its conclusion that re- 
spondent’s exclusive contracts unreasonably 
restrain competition and tend to monopoly. 
If judicial review is to have a basis for 
functioning, the Commission must do more 
than pronounce a conclusion by way of 
fiat and without explication. This is not a 
tribunal for investigating an industry. An- 
alysis of practices in the light of definable 
standards of illegality is for the Commis- 
sion. It is for us to determine whether the 
Commission has correctly applied the proper 
standards and thus exhibited that familiar- 
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ity with competitive .problems, which the 
Congress anticipated the Conamission would 
achieve from its .experience.: .Cf. . Federal 
Trade Commission v. Cement Institute [1948- 
1949. Trade Cases { 62,237], 333.U.. S. 683, 
720, Hae nate 
[Standard Oil Case Inapplicable | 

No case is called to our attention. which, 
because of factual similarity, would ‘serve 
as a shorthand elucidation of the Commis- 
sion’s conclusion. The Standard Oil case, 
supra, relied on in the Commission’s brief, 
does not serve this purpose. Although the 
Standard Oil case was brought. under §3 of 
the Clayton Act, I shall assume that it could 
have been brought under §5 of the Federal 
Trade Commission Act, so that respondent 
cannot argue the inapplicability of the de- 
cision merely because the language of §3 
may be inapplicable. But taking that case 
simply as an expression of “policy” under- 
lying §5, it is not sufficient to support the 
holding in this case. In the Standard Oil 
case, we dealt with the largest seller of 
gasoline in its market; Standard had en- 
tered into exclusive supply contracts with 
16% of the retail outlets in the area pur- 
chasing over $57,000,000 worth of gasoline. 
It may be that considerations undisclosed 
could be advanced to indicate that the per- 
centage of the market shut off here, calcu- 
lated by a juggling of imponderables that 
we certainly would not confidently weigh 
without expert guidance, ought not to be 
considered significantly different from that 
in the Standard Oil case, or perhaps more 
important in the light of that decision, see 
337 U. S., at 314, that the aggregate volume . 
of business is of as great significance to the 
public as it was there. Even so, there are 
apparent differences whose effects we would 
need to have explained. 


2The strongest finding of the Commission, 
par. 11, Findings as to the Facts, 47 F. T. C., 
at 387, states that these contracts have been 
“of material assistance in permitting the re- 
spondent to hold for its own use the screens 
of the theaters with which such contracts were 
made and has deprived competitors of the 
respondent from showing their advertising films 
in such theaters thereby limiting the outlets 
for their films in a more or less limited field 
and in some instances resulted in such com- 
petitors being forced to go out of the screen 
advertising business because of inability to 
obtain outlets for their screen advertising.”’ 
Most contracts have the practical effect of ex- 
cluding those who are not parties, and failure 
to obtain business is of course a cause of busi- 
ness failure. If all contracts are not to be bad 
on such reasoning, it seems there must be more, 
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particularly in view of indications here not 
adverted to by the Commission in its formal 
findings that what little business failure there 
has been among competitors may to some extent 
have resulted from the inferior quality of those 
competitors’ films. See Trial Examiner’s Report 
Upon the Evidence, R. 44. In any event, such 
a finding does not establish a Sherman Law 
violation. In Sherman Law proceedings, we 
would have issues sharply defined in Sherman 
Law terms and findings from relevant evidence 
specifically directed to those terms made by 
the District Judge. Findings adverse to a claim 
of violation of the Sherman Law would have 
the weight given by Rule 52 (a) of the Federal 
Rules of Civil Procedure. Cf. United States v. 
Oregon Med. Soc. [1952 TRADE CASES f 67,264], 
343 U.S. 326, 332. 
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The obvious bargaining power of the 
seller vis-a-vis the retailer does not, so far 
as we are advised, have a parallel here. 
Nor are we apprised by proof or analysis 
to disregard the fact that here the advertis- 
ing, unlike sales of gasoline by the retailer 
in the Standard Oil case, is not the central 
business of the theaters and apparently ac- 
counts for only a small part of the theaters’ 
revenues.’ In any event, in the Standard Oil 
case we recognized the discrepancy in bar- 
Zaining power and pointed out that the 
retailers might still insist on exclusive con- 
tracts if they wanted. See 337 U. S., at 
314. And although we are not told in this 
case whether the pressure for exclusive con- 
tracts comes mainly from the distributor 
or the theater, there are indications that 
theaters often insist on exclusive provisions. 
See Findings as to the Facts No. 12, In re 
Motion Picture Advertising Service Co., supra, 
at 388. 


Further, the findings of the Commission 
indicate that there are some factual differ- 
ences in the “exclusive” provisions here, 
for in this industry, as may not have been 
feasible in gasoline retailing, distributors 
of films often do have access to the theaters 
having nominally exclusive contracts with 
competing distributors. At times the ex- 
clusive provision may do little more than 
give the distributor a priority over other 
distributors in the use of screen space. In- 
deed, the degree of exclusion of competitors 
in some instances is represented simply by 
the inadequacy of a 15% commission paid 
the “excluded” competitor when he is per- 
mitted to show his films in theaters nomi- 
nally exclusive. The Commission found 
the 15% unprofitable in local advertising, 
but it did not find how much of the affected 
competitors’ total business, which may also 
have included manufacturer-dealer or co- 
operative advertising and national advertis- 
ing, was in effect excluded because of the 
unprofitability of the commission in local 
advertising. In short, we are not told that 
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the exclusive feature here should be con- 
sidered the economic equivalent of that in 
the Standard Oil case. 


Although the facts of this case do not 
meet the Standard Oil decision, even if that 
case is taken merely as an expression of 
antitrust policy engrafted on § 5, it is urged 
that the Commission should be allowed 
ample discretion in developing the law of 
unfair methods of competition to meet the 
exigencies of a particular situation without 
undue hampering by the Court. But if 
judicial review is to have any meaning, ex- 
tension of principle to meet new situations 
must be based on some minimum demon- 
stration to the courts that the Commission 
has relied on relevant criteria to conclude 
that the new application is in the public 
interest. In this case, apart from equivocal 
statements in the Trial Examiner’s report 
on the evidence as to the interests affected 
by exclusion from this market, we have no 
specific indication of the need for enforce- 
ment in this area, cf. Federal Trade Commis- 
sion v. Keppel & Bro., 291 U. S. 304, 314, 
even if the Commission had afforded rea- 
sons why the law of unfair methods of 
competition should strike down exclusive 
contracts such as those here involved. 
At the least, we should remand this case to 
the Commission for adequate explanation of 
the reasons why the public interest requires 
its intervention and this order.* Cf. Federal 
Trade Commission v. Klesner, 280 U. S. 19. 


[Scope of “Unfair Methods of Competition” 
Defined by Courts] 


It is of great importance to bear in mind 
that the determination of the scope of the 
prohibition of “unfair methods of competi- 
tion” has not been left to the administrative 
agency as part of its fact-finding authority 
but is a matter of law to be defined by the 
courts. See Federal Trade Commission v. 
Gratz, 253 U. S. 421, 427. The significance 
of such judicial review may be indicated by 
the dissimilar treatment. of comparable 


SIt may well be that this factor will turn 
out to be of little significance. In an entirely 
different context, we recognized that such a 
factor need not be decisive in an attempt to 
assess the competitive effects, as among pur- 
chasers, of discriminatory pricing. See Federal 
Trade Commission v. Morton Salt Co. [1948-1949 
TRADE CASES f 62,247], 334 U. S. 37, 49-50. 
Since here, however, the factor probably bears 
more on the relative bargaining power of thea- 
ters and distributors than on competitive effects 
among the theaters, different considerations 
may operate. 
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*Since I take this view of the case, I need 
not attempt to determine whether the issues in 
this case have already been adjudicated in favor 
of the respondent. Without consideration of the 
record in the former proceedings, I cannot say 
whether the issues, raised as they apparently 
were in the pleadings before the Commission, 
were decided so as to preclude a second trial 
of those issues. Circumstances now undisclosed 
may justify the Commission's exercise of its 
flexible powers. 
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standards entrusted to the enforcement of 
the Interstate Commerce Commission. In 
dealing with the provisions of the Interstate 
Commerce Act requiring reasonableness in 
rates and practices from carriers subject to 
the control of the Commerce Commission, 
we read the Act as making the application 
of standards of reasonableness a determi- 
nation of fact by that Commission and not 
an issue of law for the courts. Unlike the 
Federal Trade Commission Act, the Inter- 
state Commerce Act dealt with govern- 
mental regulation not only of a limited 
sector of the economy but of economic enter- 
prises that had long been singled out for 
public control. The range within which the 
broadly stated concepts of reasonableness 
moved was confined as well as defined by 
experience, and application of the concepts 
was necessarily limited to easily comparable 
economic activity. On the other hand, the 
Federal Trade Commission Act gave an 
administrative agency authority over eco- 
nomic controls of a different sort that began 
with the Sherman Law—restrictions upon 
the whole domain of economic enterprise 
engaged in interstate commerce. The con- 
tent of the prohibition of “unfair methods 
of competition,” to be applied to widely 
diverse business practices, was not entrusted 
to the Commission for ad hoc determination 
within the interstices of individualized rec- 
ords but was left for ascertainment by this 
Court. 


The vagueness of the Sherman Law was 
saved by imparting to it the gloss of his- 
tory. See Nash v. United States, 229 U. S. 
373. Difficulties with this inherent uncer- 
tainty in the Sherman Law led to the par- 
ticularizations expressed in the Clayton Act. 
38 Stat. 730. The creation of the Federal 
Trade Commission, 38 Stat. 717, made avail- 
able a continuous administrative process by 
which fruition of Sherman Law violations 
could be aborted. But it is another thing 
to suggest that anything in business activity 
that may, if unchecked, offend the particu- 
larizations of the Clayton Act may now be 
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reached by the Federal Trade Commission 
Act. The curb on the Commission’s power, 
as expressed by the series of cases begin- 
ning with the Gratz’ case, supra, so as to 
leave to the courts rather than the Commis- 
sion the final authority in determining what 
is an unfair method of competition, would 
be relaxed, and unbridled intervention into 
business practices encouraged. 


[Case Should Be Remanded to FTC] 


I am not unaware that the policies di- 
rected at maintaining effective competition, 
as expressed in the Sherman Law, the 
Clayton Act, as amended by the Robinson- 
Patman Act, and the Federal Trade Com- 
mission Act, are difficult to formulate and 
not altogether harmonious. Therefore, the 
interpretation of the Acts by the agency 
which is constantly engaged in construing 
them should carry considerable weight with 
courts even in the solution of the legal 
puzzles these statutes raise. But he is no 
friend of administrative law who thinks that 
the Commission should be left at large. In 
any event, whatever problems would be 
raised by withholding judicial review from 
determinations of the Commission are for 
Congress to face, at least in the first in- 
stance. (See my views expressed in Stark 
v. Wickard, 321 U. S. 288, 311.) Until Con- 
gress chooses to do so, we cannot shirk our 
duty by leaving determinations of law to 
the discretion of the Federal Trade Com- 
mission. Not only must we abstain from 
approving a mere say-so of the Commission 
and thus fail to discharge the task implied 
by judicial review. It is also incumbent 
upon us to seek to rationalize the four 
statutes directed toward a common end and 
make of them, to the extent that what Con- 
gress has written permits, a harmonious 
body of law. This opinion is an attempt, 
at least by way of adumbration, to carry 
out this aim. 


I would have the Court of Appeals re- 
mand this case to the Commission. 
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[67,427] Fargo Glass & Paint Company v. Globe American Corporation, et al. 


In the United States Court of Appeals for the Seventh Circuit. October Term and 
Session, 1952. No. 10549. Dated February 4, 1953. 


Appeal from the United States District Court for the Northern District of Illinois, 
Eastern Division. 
Sherman Antitrust Act 


Conspiracy—Monopoly—Entire Requirement Contract—Cancellation of Distributor- 
ships.—A manufacturer of an automatic shut-off, heat retained gas range and a seller of 
gas ramges did:not violate Sections 1 and 2 of the Sherman Antitrust Act, when, pursuant 
to an arrangement wherein the seller purchased 40 per cent of the common stock of the 
manufacturer, the manufacturer agreed to sell its entire output of gas and electric ranges 
to the seller, the seller agreed to purchase its requirements of such products from the 
manufacturer, and the manufacturer cancelled (which it had the right to do) all its existing 
tentative distributor agreements with third parties and the plaintiff. An entire require- 
ment contract is not illegal per se, and there is neither allegation nor proof that the seller 
intended to monopolize the trade of selling gas ranges, or controlling the price of such 
appliances. ‘Furthermore, the seller is not a distributor of manufacturer’s gas range, and 
there is no evidence that the plaintiff has been denied the right to procure such ranges. 

See the Shermati Act annotations, Vol. 1, § 1210.201, 1220.186, 1220.198, 1220.203, 
1220.508, 1260.251. 


Clayton Antitrust Act 


Stock Acquisition—Seller’s Acquisition of Stock in Manufacturer—Legality—A manu- 
facturer of an automatic shut-off, heat retained gas range and a seller of gas ranges did 
not violate Section 7 of the Clayton Antitrust Act, when, pursuant to an arrangement in 
which they agreed that the seller would purchase the entire output of the manufacturer 
and the manufacturer would cancel the plaintiff’s and other distributorships, the seller 
purchased 40 per cent of the common stock of the manufacturer. The seller was not a 
distributor of such ranges; it bought the ranges and resold them on its own account. 
Under the facts and circumstances of the case, there was no violation of the Act. 


See the Clayton Act annotations, Vol. 1, J 2023.395, 2027.167. 


Suit for Civil Damages—Measure of Damages—Profits of Alleged Competitor.—In 
an action by a distributor of gas ranges for damages allegedly sustained when a manu- 
facturer of such ranges cancelled its distributorship and sold its entire output of such 
ranges to an alleged competitor of the distributor, the profits made by the alleged com- 
petitor are not the proper measure of the distributor’s damages. There was no evidence 
to justify the assumption that the distributor would have sold the same number of ranges 
that the alleged competitor sold, or that it would have realized the same profit on sales 
it made. The record was silent as to the comparable cost of doing business by the alleged 
competitor and the distributor. 


See the Clayton Act annotations, Vol. 1, J 2024.512. 


For the plaintiff-appellee: Bernard N. Buchholz, Harry G. Fins, and Edward Atlas, 
Chicago, Ill. 


For the defendants-appellants: Earl B. Barnes, Hubert Hickam, Alan W. Boyd, and 
Louis A. Highmark, Indianapolis, Ind.; Ralph Read, Des Moines, Ia.; and George B. 
Christensen and Edward J. Wendrow, Chicago, IIl. 


Reversing a judgment of the U. S. District Court, Northern District of Illinois, 
Eastern Division, 1950-1951 Trade Cases f 62,945. 


Before Kerner, FINNEGAN and Swarm, Circuit Judges. 


FINNEGAN, Circuit Judge [Jn full text]: [Prior Proceedings] 
We considered and disposed of a prior ap- It then appeared that the original com- 
peal in this case on May 6, 1947, 161 F.  plaint of Fargo Glass & Paint Company, 
2d 811. which sought to recover damages for can- 
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cellation by the defendant Globe American 
Corporation of a written contract with plain- 
tiff, was dismissed by order of the District 
Court on defendant’s motion. The written 
contract on which said complaint was based 
provided that Fargo was to buy from Globe 
for resale, within certain restricted terri- 
tory, gas ranges manufactured by Globe 
and known to the trade under the name 
“Dutch Oven.’ We there reversed the 
judgment of the District Court and _ re- 
manded the cause with directions to vacate 
the order of dismissal, to overrule Globe’s 
motion to dismiss, and for further proceedings. 


After remand the plaintiff, in this appeal 
the appellee, and hereinafter referred to as 
Fargo, filed an amended complaint contain- 
ing seven counts and adding The Maytag 
Corporation as an additional defendant. 


[Violation of Sherman and Clayton 
Acts Alleged] 


Counts one to four inclusive of the 
amended complaint alleged in substance 
that by entering into an agreement under 
which Globe agreed to sell its entire output 
of gas ranges to The Maytag Company for 
resale by the latter, and under which May- 
tag agreed to purchase its requirements of 
gas ranges from Globe, and in order to 
perform such contract Globe cancelled its 
prior tentative contract with distributors 
including Fargo, defendants violated Sec- 
tions 1 and 2 of the Sherman Act. It is 
also charged that The Maytag Company 
purchased and acquired 40% of the common 
stock of Globe, and in so doing violated 
Section 7 of the Clayton Act. 

The fifth count sought to recover from 
Globe alone damages for the alleged breach 
of the contract declared upon in the original 
complaint. The sixth count sought to re- 
cover from the added defendant, Maytag, 
alone damages for alleged wrongful inter- 
ference with said original Globe-Fargo con- 
tract. The seventh count sought to recover 
from the defendant Globe alone expenditures 
alleged to have been made in performing 
the contract originally declared upon and 
sought also profits that would have been 
realized thereunder. Issue was joined on 
all counts, and the case was tried by the 
District Court without the intervention of 
a jury. 

[Defendants Appeal] 


At the conclusion of the trial the Dis- 
trict judge pointed out that there was no 
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evidence to support counts five, six and 
seven and the plaintiff Fargo, through its 
attorney, waived all right of recovery on 
said counts. The trial court filed its find- 
ings of fact and conclusions of law on 
counts one to four inclusive, and. entered 
judgment against the defendants, Globe 
American Corporation, and The Maytag 
Company, for $148,976.48. To reverse that 
judgment this appeal is prosecuted. 


The appellants, Globe and Maytag, now 
contend: (1) that the arrangement between 
Globe and Maytag for the sale to the latter 
of Globe’s entire output of gas ranges did 
not violate Section 2 of the Sherman Act; 
(2) that the acquisition by Maytag of 40% 
of the common stock of Globe did not vio- 
late Section 7 of the Clayton Act; and (3) 
that the measure of damages applied by 
the District Court was erroneous. 


The appellee, Fargo, urges that the agree- 
ments and acts of the defendants constitute 
a conspiracy under Section 1 of the Sherman 
Act and are violative thereof. It also con- 
tends that the acquisition by Maytag of 
40% of the common stock of Globe violated 
Section 7 of the Clayton Act. 


[Transactions Between the Parties] 


A brief statement of the facts disclosed 
by the record will be of aid in the considera- 
tion of the contentions of the respective 
parties. Since the evidence material to the 
issues involved consists mainly of docu- 
ments, depositions, answers to interroga- 
tories and requests for admissions and oral 
testimony, which is almost entirely uncon- 
troverted, the findings of fact entered by 
the District Court are not absolutely bind- 
ing on this court. Murray v. Noblesville 
Milling Co., 131 F. 2d 470; Carter Oil Co. v. 
McQuigg, et al., 112 F. 2d 275; Himmel Bros. 
Co. v. Serrick Corporation, 122 F. 2d 740. 


It appears that the  plaintiff-appellee, 
Fargo, is and was, at all relevant times, 
engaged in the business of buying and sell- 
ing home appliances at wholesale. The 
defendant, Globe, was a manufacturer. It 
operated one plant at Macomb, Illinois, 
where it manufactured various types of 
agricultural equipment. A second plant was 
operated by Globe at Kokomo, Indiana, 
where it manufactured various types of 
stoves and ranges, including a gas range 
known to the trade as “Dutch Oven.” 

In 1940, Globe manufactured and sold 
between 7,000 and 8,000 gas ranges which 
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was less than one percent of the total of 
such ranges sold in the United States. From 
1942 to 1945, Globe was engaged in war 
work manufacturing life boats and other 
equipment for the Government. Late in 
1944, and in the beginning of 1945, it began 
preparations to re-engage in the manufac- 
ture of gas ranges. It entered into tentative 
agreements with a number of wholesalers 
and some large retail dealers, including 
Fargo. Each of such tentative agreements 
stated that its object was to define certain 
territorial limits in which the named dis- 
tributor or dealer was to sell, and to outline 
certain agreements pending the execution 
of a formal contract covering terms, pay- 
ments, guarantees, and other subjects. Each 
such agreement, including that entered into 
with Fargo, dated July 26, 1945, provided: 


“It is mutually agreed that this is a 
statement of intention based on good 
faith between the Company and the Dis- 
tributor and shall be cancelled either/or 
when superseded by formal contract cov- 
ering all phases of the transaction or by 
either party giving written notice of 
such intention.” 


In June, 1945, long prior to any post-war 
production of gas ranges, certain of its 
stockholders were opposed to the re-entry 
by Globe into the gas range business. The 
head of the opposition group was chairman 
of Globe’s Board of Directors, W. D. 
Harvey, who was the largest stockholder, 
owning with his wife approximately 30% 
of the outstanding stock. The remainder of 
the group, which joined in Harvey’s dis- 
sent, owned about 10% of the capital stock. 
The 60% of the capital stock remaining 
was in the hands of holders who were con- 
tent to re-engage in the manufacture of gas 
ranges. Due to this conflict of opinion, it 
appears that in July, 1945, it was decided to 
attempt to sell, or otherwise liquidate, either 
or both the Macomb and Kokomo divisions. 


In the latter part of July, 1945, an in- 
dustrial broker suggested The Maytag Com- 
pany as a possible purchaser, and brought 
representatives of Globe and Maytag to- 
gether. After discussion and consideration, 
The Maytag Company was unwilling to 
purchase either Globe plant but was in- 
terested in any arrangement which would 
give it a satisfactory source of supply of 
gas ranges, and if such arrangement could 
be made Maytag was willing to purchase 
the Globe stock from its dissenting stock- 
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holders so that the manufacture of gas 
ranges might go forward. 

Maytag did not desire to market a range 
under its own name, which was identical 
with a product being sold under another 
name, and it did not believe that Globe had 
the capacity to supply its requirements and 
at the same time manufacture gas ranges of 
a different type for their customers. As a 
matter of fact, Globe has never been able 
to supply Maytag with the number of ranges 
ordered except during the first six months 
of 1949 when there was a general depression 
in the sale of appliances. Globe was willing 
to enter into such an agreement because it 
would solve the problem which was pre- 
venting it from re-engaging in the gas 
range manufacturing business, and because 
it would furnish an assured outlet for its 
product if Maytag would agree to purchase 
all its requirements from Globe. Globe 
desired such provision because under the 
arrangement it would perhaps lose its identity 
as a manufacturer and be obliged to rely 
entirely on Maytag as a market. 


Maytag was advised in the course of the 
negotiations concerning the tentative dis- 
tributor and dealer agreements previously 
entered into by Globe, but was advised both 
by Globe and by its own counsel that since 
such agreements could be cancelled by 
Globe, they would not prevent the proposed 
arrangement from being made and carried 
out. As a result of these negotiations on 
September 19, 1945, Maytag purchased the 
stock of the Harvey group at book value in 
September, 1945, and concurrently an agree- 
ment was entered into between Maytag and 
Globe which extended to November 30, 
1948, and was to continue thereafter until 
terminated by either party giving a twelve 
months written notice. This agreement 
provided for the sale of Globe’s entire out- 
put of gas and electric ranges, and repair 
parts therefor, to Maytag, and the purchase 
by Maytag from Globe of its requirements 
of such products for distribution and sale. 


Globe then cancelled its tentative agree- 
ments with the distributors and dealers, 
including the agreement with Fargo by 
written notice. Globe has since manufac- 
tured gas ranges only for The Maytag Com- 
pany, and Maytag has purchased its gas 
range requirements from Globe. 

Globe is one of approximately seventy 
manufacturers of standard gas ranges in the 
United States. Prior to the war it had 
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produced only a relatively small number of 
gas ranges. It did not produce any post- 
war gas ranges until more than a year 
after the arrangement with Maytag. In 
1949, with the benefit of the Maytag name 
and the Maytag selling organization, the 
Product which it manufactured ranked only 
eighteenth among the various gas range 
manufacturers with shipments constituting 
1.96% of the national total. In 1950, it 
was twentieth with shipments constituting 
1.82% of such total. By comparison, the 
leading ten manufacturers shipped approxi- 
mately 52% of such national total. 

The range manufactured by Globe is 
classified as a standard range and generally 
recognized as competitive with other stand- 
ard ranges. It is equipped with a means of 
shutting off the oven vent, and the oven is 
so insulated as to retain heat for a substan- 
tially longer period than the ovens of most 
other ranges; this feature has been stressed 
in its advertising as a means of gas saving 
for foods requiring a long period of cooking. 
All gas range ovens retain heat to varying 
extents, but at the time this case was tried 
only one other manufacturer was featuring 
heat retention in its oven. However, no 
manufacturer desiring to produce and sell 
ranges having an oven with such features 
was in any respect precluded from doing so, 
since the mechanical means of effecting such 
results are fully covered in the expired 
patent art. The range manufactured by 
Globe had an automatic oven time clock 
shut-off. Substantially all other standard 
ranges have available automatic turn-on 
and shut-off mechanisms for the oven, and 
no patent prevents the incorporation and 
use of such a mechanism; the only other 
range advertised as having heat retention 
has not used the automatic shut-off feature. 
Globe, therefore, advertised its product as 
the only gas range which automatically 
shuts off the gas and continues to cook on 
retained heat. Substantially all manufac- 
turers of gas ranges advertise features of 
some type as exclusive. 

On October 15, 1945, approximately two 
weeks after Globe cancelled the tentative 
agreement with plaintiff, and long before 
any gas ranges were available on the post- 
war market, plaintiff entered into a distribu- 
tor agreement with Grand Home Appliance 
Company for the distribution of the latter’s 
line of “Grand” gas ranges in a territory 
similar to that provided for in the Globe 
tentative agreement. The Grand range is 
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also a standard range and a competitor of 
the range manufactured by Globe. Grand 
advertises and stresses as exclusive fea- 
tures of its gas range, a broiler utilizing 
ceramics for developing intense broiling 
temperatures, and a safety device for shut- 
ting off the gas to the top burners. It also 
has available for its range, automatic oven 
controls to turn gas on and off. Grand gas 
ranges had been sold generally in the plain- 
tiff’s territory prior to the war and enjoyed 
a good name and reputation there, whereas 
there were no distributors of Globe gas 
ranges in that territory during that period, 
and few, if any, Globe gas ranges had been 
sold there. Maytag has sold its washers 
and ironers for many years in the Dakota 
territory. Its name was well known there 
and it has had a reputation for quality and 
service which would attach as an important 
sales feature to any product sold by it 
under its own name. 


During the “sellers’ market” in the years 
1946, 1947 and 1948, plaintiff was able to 
and did sell all of the gas ranges it was 
able to obtain from Grand. Its sales of 
Grand gas ranges during those years were: 
1946, a total of 67 ranges; 1947, a total of 
393 ranges; 1948, a total of 633 ranges. Up 
to and including the time of the trial, plain- 
tiff continued to act as a distributor for 
the Grand range and realized substantial 
profits therefrom. 

The judgment entered was for the entire 
amount of Maytag’s net profit from the sale 
of gas ranges in the territory specified in 
the plaintiff’s tentative agreement from Sep- 
tember 19, 1945 to January 28, 1951. The 
latter date has no special significance except 
that it was arbitrarily selected by plaintiff 
as the date to which it brought down its 
evidence as to Maytag profits from the sale 
of gas ranges in such territory. 

The tentative agreement between Globe 
and Fargo contained a provision restricting 
the proposed distributor from handling other 
gas ranges in the same price range. The 
Fargo agreement with Grand contained a 
similar provision. In connection with the 
District Court’s conclusion as to the meas- 
ure of damage it found, that such restric- 
tion in the tentative agreement violated 
Section 3 of the Clayton Act, and that plain- 
tiff had the right to, and contemplated 
handling gas ranges in addition to Dutch 
ovens. No such finding was made with 
respect to the agreement with Grand. 
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It:should also be noted that in this record 

there is no allegation or proof of price 
fixing. . Fargo is alleged to have obtained 
154 .dealers who were ready to handle 
Dutch oven gas ranges in its territory. 
Not! one of such dealers joined with Fargo 
in prosecuting this suit, or claims to have 
been damaged by the dealings between 
Globe and Maytag. This in spite of the 
fact. that’ on October 3, 1945, Fargo issued 
a notice on its own letterhead, addressed 
to all Dutch oven distributors, the purpose 
of which was to request their prompt reply 
“as to whether you will join with us on a 
pro rata cost basis to be shared equally by 
each distributor if our counsel advises us 
that we have good and sufhicient grounds 
for action. Only such distributors who 
join in this suit would share in any benefit 
of such action.” 


[Statutes Involved] 


The respective contentions of the appel- 
lant and appellee make it necessary to de- 
cide whether or not the arrangements 
between Globe and Maytag violate Sections 1 
and 2 of the Sherman Act, and Section 7 of 
the Clayton Act. 


Section one (1) of the Sherman Act de- 
clares every contract, combination or con- 
spiracy in restraint of trade among the 
several states, to be illegal and provides 
penalties to be imposed upon those who 
make or enter into such contracts, combi- 
nations or conspiracies. 26 Stat. 209; 15 
UR Sa GwAn Secu: 


Section 2 of the Sherman Act provides: 


“Every person who shall monopolize 
or attempt to monopolize, or combine or 
conspire with any other person or persons 
to monopolize any part of the trade or 
commerce among the several states or 
with foreign nations shall be deemed 
guilty of a misdemeanor, etc. 15 U. S. 
GRASS ECE s 


Section 7 of the Clayton Act (38 Stat. 
731) as originally enacted, provided: 


“No corporation engaged in commerce 
shall acquire directly or indirectly, the 
whole or any part of the stock or other 
share capital of another corporation en- 
gaged also in commerce where the effect 
of such acquisition may be to subsantially 
lessen competition between the corpora- 
tion whose stock is so acquired and the 
corporation making the acquisition, or to 
restrain such commerce in any section or 
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community, or tend to create a monopoly, 
of any line of commerce.” (15 U.S. C. A. 
Sec. 18.) 


By Act of December 29, 1950, Section 7 
of the Clayton Act was amended generally 
so as to prohibit the acquisition of the whole 
or any part of the assets of another corpo-; 
ration when the effect of the acquisition 
may substantially lessen competition or tend 
to create a monopoly. (15 U. S. C. A. Sec. 
18 and historical note.) 


[Trial Court's Findings] 


The District Court in its findings num- 
bered 42 and 43, said: 


42—“Since September 19, 1945 to the 
present time all of said 65 distributors,’ 
including Fargo, and said 45 key dealers, 
and all other persons were excluded from 
the distribution of Dutch Ovens. 

43—°The said exclusion was an undue 
and unreasonable restraint of interstate 
trade and commerce.” 


Maytag was not a distributor of Dutch 
ovens. It bought all the ovens manufac- 
tured by Globe and re-sold them on its own 
account. Ovens shipped and billed to May- 
tag between the lst and 15th days of any 
month were to be paid for on the 25th day 
of the same month, those shipped from the 
16th to the end of the same month were to 
be paid for by the 10th day of the succeeding 
month. 


Finding 43 is a mere conclusion of law 
and not binding on this court. 


[Entire Output Arrangement Not 
Illegal Per Se| 


In United States v. Columbia Steel Co. 
[1948-1949 TRADE CASES J 62,260], 334 U.S. 
495, the Supreme Court said on page 522: 


“A restraint may be unreasonable either 
because a restraint otherwise reasonable 
is accompanied with a specific intent to 
accomplish a forbidden restraint or be- 
cause it falls within the class of restraints 
that are illegal per se. For example, 
where a complaint charges that the de- 
fendants have engaged in price fixing, or 
have concertedly refused to deal with 
nonmembers of an association, or have 
licensed a patented device on condition 
that unpatented materials be employed 
in conjunction with the patented device, 
then the amount of commerce involved 
is immaterial because such restraints are 
illegal per se. Nothing in the Vellow Cab 
case supports the theory that all exclusive 
dealing arrangements are illegal per se.” 
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83 A. L. R. contains an annotation on page 
1173 entitled: 


“Contract by one party to sell his entire 
output to, or to take his entire require- 
ments of a commodity from, the other as 
contrary to public policy or antimonopoly 
statutes.” 

It points out: 


“In determining whether a contract to 
sell the entire output of a mine or indus- 
trial plant to another, or a contract to 
purchase the entire requirements of. a 
business of another, offends the anti- 
monopoly statutes or public policy, there 
is to be taken into consideration the effect 
and purpose of the contract. Where such 
a contract has for its object a legitimate 
purpose, and it only incidentally stifles 
trade, it is not within the inhibition of 
the statute or of the rules of public policy. 
In determining whether a contract is in 
violation of antimonopoly laws, where it 
is not on its face violative of the act, the 
inquiry relates to the circumstances and 
conditions under which it was made, in- 
cluding the relationship of the parties and 
their relations to the subject-matter dealt 
with, and its relation to the general public.” 


Among the cases cited in the annotations 
is Carter-Crume Co. v. Peurrung, 86 Fed. 
439, affirmed in 99 Fed. 888. There the 
court sustained the validity of a contract 
by an independent manufacturer for the 
sale of the entire output of his plant. There 
was no evidence that the seller knew that 
the buyer had made similar contracts with 
other manufacturers or that the contract 
was intended by the buyer as a step in a 
general scheme for monopolizing the trade 
in the subject matter thereof and controll- 
ing the price. 


[No Intent to Monopolize] 


In the case at bar there is neither allega- 
tion nor proof that Maytag intended to 
monopolize the trade of selling gas ovens, 
or controlling the price of such appliances. 
The record contains no evidence that Fargo, 
since the Globe-Maytag agreement, has 
attempted to procure, or been denied the 
right to procure, Dutch oven gas ranges 
required for bona fide needs of its trade in 
the distribution of appliances. As a matter 
of fact, two of the dealers who had signed 
application for Globe appliances at the re- 
quest of Fargo, testified that they were 
selling Maytag appliances, including gas 
ranges, within the restricted territory men- 
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tioned in its tentative agreement of Fargo 


and Globe. 
[No Violation of Acts] 


We are of opinion that under the facts and 
circumstances disclosed in this record the 
contract and arrangements between Globe 
and Maytag did not violate Sections 1 and 
2 of the Sherman Act, or Section 7 of the 
Clayton Act, 


[Damages Improperly Measured] 


Both the Sherman Act and the Clayton 
Act made provision for civil suits for dam- 


‘ages by persons injured by violation of the 


respective enactments. These provisions 
are superseded by Sec. 4 of the Act of Oc- 
tober 15, 1914 (38 Stat. 731) which provides: 


“Any person who shall be injured in 
his business or property by reason of any- 
thing forbidden in the anti-trust laws 
may sue therefor in any district court of 
the United States in the district in which 
the defendant resides or is found or has 
an agent, without respect to the amount 
in controversy, and shall recover threefold’ 
the damages by him sustained, and the 
costs of suit, including a reasonable at- 
torney’s fee.” (15 U. S. C. A. Sec. 15) 


In the case at bar, the District Court 
found that Maytag made a net profit from 
the sale of Dutch ovens in the restricted 
territory in the amount of $39,560.36, and 
entered judgment for three times that amount 
and found $30,000 as plaintiff's allowable 
attorney’s fee, and also fixed costs in the 
sum of $295.40. 


Since we have concluded that no violation 
of the anti-monopoly laws is involved, we 
might dismiss the contention that the dam- 
ages awarded plaintiff were improperly meas- 
ured as unnecessary to decide. We feel, 
however, that the contention is well founded. 


The profits made by Maytag are not the 
proper measure of plaintiff’s damages. There 
is no evidence to justify the assumption that 
plaintiff would have sold the same number 
of Globe ranges that Maytag sold, or that 
it would have realized the same profit on 
sales it made. The record is silent as to the 
comparative cost of doing business by May- 
tag and plaintiff. Damages to be recoverable 
must be actual not speculative, remote or 
uncertain. Central Coal & Coke Co. v. Hart- 
man, 111 Fed. 97. 


Moreover, the claim of plaintiff that it 
had procured orders, prior to cancellation of 
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the tentative agreement with Globe, from “If we receive the Dutch over franchise 
dealers in its territory for the purchase of we will place an order of , ranges to 
Dutch ovens is directly contradicted by the be shipped at your convenience. 


testimony of two of such dealers which it a7 : 
had procured, as well as by a hand-writing [Order Dismissal of Baga Had ; 
expert called by the defendant. The judgment of the District Court is 

The expert said that in his opinion the reversed and the cause remanded with direc- 


: n : aha pea 
same person inserted the written number in Ons to dismiss the complaint. 
117 of the 126 dealer applications where the 

application stated: 


[67,428] Edwin M. Reid v. Doubleday and Company, Inc. 


In the United States District Court for the Northern District of Ohio, Western 
Division. No. 6718 Civil. Filed December 30, 1952. 


Robinson-Patman Price Discrimination Act 


Price Discrimination—Payments for Services and Facilities Furnished by Customer— 
Sufficiency of Defense.—The defense to a charge of discrimination in payments for services 
and facilities furnished by customers that such payments have been made available on 
proportionally equal terms to the plaintiff will not be stricken on the ground that it is 
insufficient, although Section 2 (d) of the Clayton Antitrust Act, as amended, provides 
that payments shall be available on proportionally equal terms to all other customers. 
The plaintiff has the right to sue for damages whether or not the public interest is affected; 
therefore it is immaterial whether the defendant made terms available to all other com- 
peting customers. 


See the Robinson-Patman Act annotations, Vol. 1, § 2215. 


Price Discrimination—Sufficiency of Defense—Meeting Competition—The defense to 
a charge of price discrimination that discounts on trade books made available to named 
companies were made in good faith to meet an equally low price of a competitor will not 
be stricken because it is a complete defense to a charge of price discrimination for the 
seller to show that its price differential has been made in good faith to meet a lawful and 
equally low price of a competitor. 


See the Robinson-Patman Act annotations, Vol. 1, 2213.25. 


Clayton Antitrust Act 


Suit for Civil Damages—Statute of Limitations as a Defense—Applicable Law.—An 
action for damages allegedly sustained by reason of violations of the Robinson-Patman 
Price Discrimination Act is not barred by an Ohio statute of limitations which provides 
that an action upon a statute for a penalty or forfeiture shall be brought within one year. 
Under both the Ohio law and the federal law the cause of action sued upon is remedial 
rather than penal, and, therefore, an Ohio statute of limitations which provides that an 
action upon a liability created by a statute other than a forfeiture or penalty shall be 
brought within six years is applicable. Under an Ohio decision, if a statute in the nature 
of a police regulation gives a remedy for private injuries and also imposes fines and 
penalties at the suit of the public, the statute will not be regarded in the nature of a 
penalty unless so declared. Furthermore, a majority of federal courts have held that an 
action for treble damages was not an action for a penalty but rather an action for a 
liability created by statute. 


See the Clayton Act annotations, Vol. 1, J 2024.10. 
For the plaintiff: Harris and Sell, Toledo, Ohio. 
For the defendant: Marshall, Melhorn, Bloch and Belt, Toledo, Ohio. 


* Judge Kerner participated in the hearing, 
consideration and decision of this case but died 
prior to the announcement of this opinion. 
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Memorandum of the Court Re Plaintiff’s 
Motion To Strike From Defendant’s 
Answer, and Motion for a More 
Definite Statement 


Koes, District Judge [Jn full text except 
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modities,” whereas the language of the 
defense is that such payment “has been 
made available on proportionally equal 
terms fo plaintiff.” We are unable to agree 
with this contention, for the reason stated 
in the case of Midland Oil Co. v. Sinclair 


for omtssions indicated by asterisks]: This 
matter comes before the Court on plaintifi’s 
motion to strike from defendant’s answer, 
and motion for a more definite statement. 


Refining Co., 41 F. S. 436 (D. C. Ill, 1941), 
wherein the Court said (p. 438): 


“This is not an action by public au- 


x * * 


[Defenses Under Robinson-Patman Act 
Not Stricken] 


Specification 2 seeks to have stricken out 
paragraph 32 of the second defense, reading 


as follows: 


“32. Defendant states that the discount 
schedules offered to certain of its cus- 
tomers which are more favorable than 
the discount schedule offered to plaintiff 
do not represent differences or discrimi- 
nations in the consideration received by 
defendant for the sale of books to plaintiff 
and its other customers, but are in the 
nature of payment by defendant to its 
customers receiving such more favorable 
discounts as compensation for services 
and facilities of value to defendant fur- 
nished and made available by such cus- 
tomers, and not furnished or made available 
by plaintiff, which payment has been 
made available on proportionally equal 
terms to plaintiff.” 


This defense is based upon Sec. 2 (d) of 
the Robinson-Patman Act (Title 15, Sec. 13 
(d), U. S. C. A.), reading as follows: 


“(d) It shall be unlawful for any per- 
son engaged in commerce to pay or con- 
tract for the payment of anything of value 
to or for the benefit of a customer of 
such person in the course of such com- 
merce as compensation or in consideration 
for any services or facilities furnished by 
or through such customer in connection 
with the processing, handling, sale, or 
offering for sale of any products or com- 
modities manufactured, sold or offered 
for sale by such person, unless such pay- 
ment or consideration is available on pro- 
portionally equal terms to all other cus- 
tomers competing in the distribution of 
such products or commodities.” 


Plaintiff contends that the defense is 


thority under the Robinson-Patman Act, 
for the enjoining of some act consid- 
ered detrimental to the public welfare, 
and therefore it is not necessary as con- 
tended by defendant for the public inter- 
est to have been affected by the extent 
of the defendant’s activities. Section 15 
gives the right to an individual to sue for 
damage that he has sustained whether or 
not the public interest is affected thereby. 
; The requirements of the Act are 
met if the defendant is engaged in inter- 
state commerce and has discriminated 
between some of its purchasers and the 
plaintiff damaged thereby.” 


It seems to us the gravamen of the com- 
plaint is that the plaintiff was not accorded 
by the defendant equal treatment with other 
customers of the defendant of the same 
class, and that it is immaterial to the issues 
here whether defendant made equal terms 
available to all other competing customers. 


Specification 3 seeks to have stricken out 
paragraph 33 of the third defense, reading 
as follows: 


“33. Defendant states that the dis- 
counts in excess of 43% on trade books 
made available to The Baker & Taylor 
Co.; A. C. McClurg Co.; The American 
News Company, Inc.; i K. Gill; Dia- 
mondstein Book Company and Bookazine 
were made in good faith to meet an 
equally low price of a competitor.” 


This defense seems to be pleaded in the 
language of the statute (Title 15, Sec. 13 
(b)), reading as follows: 


“nothing contained in the above enumer- 
ated sections shall prevent the seller re- 
butting the prima facie case thus made 
by showing that the lower price or the 
furnishing of services or facilities to any 
purchaser or purchasers was made in 
good faith to meet an equally low price 
of a competitor, or the services or facili- 


insufficient in that the proviso in the statute 
states the payment or consideration for 
services or facilities furnished by customers 
shall be “available on proportionally equal 
terms to all other customers competing in 
the distribution of such products or com- 


ties furnished by a competitor.” 
In the case of Standard Oil Co. v. Federal 


Trade Commission [1950-1951 TrapE CAsEs 
J 62,746], 340 U. S. 231 (1951), the Court 
held: 
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“(c) There has been a _ widespread [Robinson-Patman Act Action] 


understanding that, under the Robinson- This*action is brought under the Robin- 


Patman Act, it is a complete defense 
to a charge of price discrimination for son-Patman Act (15 U.S. C. A., Sec. 13, 


the seller to show that its price differen- et seq.), which imposes both civil and crimi- 
tial has been made in good faith to meet nal sanctions for violation, the civil liability 
a lawful and equally low price of a com- to the person aggrieved being one for treble 
petitor; and this Court sees no reason to damages. Sec 4 of the Clayton Act (15 


depart now from that interpretation.” U.S. C. A., Sec. 15) applies to the remedy 
It seems to us that this specification and provides: ; 
should be overruled. “Any person who shall be injured in 
his business or property. by reason of 
[Defense of Res Judicata Not Stricken] anything forbidden in the antitrust laws 
. q bn may sue therefor in any district court of 
In specification 4, plaintiff seeks to have the United States in the district in which 
stricken out the defense of res adjudicata the defendant resides or is found or has 
set forth in paragraph 34 of the fourth de- an agent, without respect to the amount 
fense, reading as follows: in controversy, and shall recover three- 
fold the damages by him sustained, and 
“34. Defendant states that the same the cost of suit, including a reasonable 
issues raised in this case were heretofore attorney fee.” 
raised in the action entitled Doubleday 
and Company, Inc. v. Edwin M. Reid in [Applicable State Statutes] 


the Municipal Court of Toledo, Lucas § rite 
. y . tatute as 
County, Ohio, a court of record, being No reference is made in this s 


Case No. 177662 on the docket of said © the period of limitations for bringing 
court; that said issues were determined Such actions, and it is conceded that refer- 
adversely to said Edwin M. Reid and ence must be had to the law of the forum 
final judgment in said action was ren- to determine this question. (Chattanooga 
dered upon the merits in favor of this Fdry. & Pipe Works v. Atlanta, 203 U.S. 
defendant, Doubleday and Company, Inc. 390.) ~ 

and against said Edwin M. Reid, plaintiff The two relevant sections of the General 


herein; that no appeal was had or can Code of Ohio establishing a statute of limi- 
now be had from said judgment, and tations are the following: 
that by reason thereof, the said judgment 


is res adjudicata as to the claim of plain- “Sec. 91122550 TBimeé Limitations for 
tiff in this present action.” Bringing Certain Actions. An action for 

/ libel, slander, assault, battery, malicious 

It seems to us whether or not the defense prosecution, false imprisonment or mal- 
of res adjudicata is a good defense in this practice, or upon a statute for a penalty 
case depends upon evidence as to the issues or forfeiture, shall be brought within one 
involved and the determination made in the year after the cause thereof accrued, pro- 


vided that an action by an employee for 
the payment of unpaid minimum wages, 
unpaid overtime compensation or liqui- 


prior action, and perhaps other matters of 
evidence, and that the question cannot be 


determined upon this motion. dated damages by reason of the nonpay- 

ment of minimum wages or overtime 

; : een compensation, shall be brought within 

[Seeks To mae Statute of Limitations two years after the cause thereof accrued; 

efense] provided that if the action accrued prior 

In specification 5, plaintiff seeks to have to the effective date of this act, and 

stricken out paragraph 35 of the fifth shall not then have been barred by the 

lef : wi ; @ linia applicable statute of limitations in effect 

defense, involving the statute of limitations prior to such date, the action shall not 

of Ohio which may be applicable, reading be barred if it shall be brought within 

as follows: 180 days after the effective date of this 
act. 


“35. Defendant states that any claim 


; ae i : “Sec. 11222. Contract Not i iting. 
alleged in plaintiff's complaint herein Saye ot in, W citing 


An action upon a contract not in writing, 


which accrued prior to February 19, 1951, 
is barred by the applicable statute of limi- 
tations of the State of Ohio, to wit Sec- 
tion 11225 of the General Code of Ohio.” 


express or implied, or upon a liability 
created by statute other than a forfeiture 
or penalty, shall be brought within six 
years after the cause thereof accrued.” 
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[Applicability of State Court Decisions] 


The problem for determination is whether 
the liability imposed by Section 4 of the 
Clayton Act is one for a “penalty or for- 
ee as those terms are defined in Ohio 
aw. 


Under the holding of the Supreme Court 
in Erie Railroad Co. v. Tompkins, 304 U. S. 
64 (1938), and the later cases of Six Compa- 
mes of California v. Joint Highway District, 
311 U. S. 180 (1940), West v. American Tel. 
& Tel. Co., 311 U. S. 223 (1940), Stoner v. 
New York Life Ins. Co., 311 U. S. 464 (1940), 
it is the duty of the Federal Court to ascer- 
tain the State law from all available sources 
and to follow the rule announced by the 
Supreme Court of the State or an inter- 
mediate State Court, while in Fidelity Union 
Trust Co., et al. v. Field, 311 U.S. 169 (1940), 
the Court held that the Federal Court of 
New Jersey was bound to follow the de- 
cisions of the New Jersey Court of Chan- 
cery, a trial court. The question also came 
up in King v. Order of Untted Commercial 
Travelers of America, 333 U. S. 153 (1948), 
in which the Supreme Court granted cer- 
tiorari in order to determine whether the 
Circuit Court of Appeals’ refusal to follow 
the only South Carolina decision directly 
in point, a decision of a Court of Common 
Pleas, was consistent with the Rules of 
Decision Act as applied in Erie R. Co. vw. 
Tompkins, and the Court there held that 
(Syl.): 


“ec 


. a federal court, in a diversity 
of citizenship case arising in South Caro- 
lina and turning on a question of state 
law on which there has been no decision 
by the highest court of the State, need 
not follow a decision on the question by 
a South Carolina county court of common 
pleas, whose decisions are not reported 
and, under state practice, are binding only 
on the parties to the particular case and 
do not constitute precedents in any other 
case in that court or in any other court 
of the State.” 


(161 F. 2d 108, affirmed.) 
The Court said (p. 158): 


“|. The Evie R. Co.-case left open, 
however, the more difficult question of the 
effect. to be given to decisions by lower 
-state courts on points never ‘passed on by 
the highest state court. 

“Two years later, a series of four cases 
ptesented some aspects of that question. 
In three of the cases this Court held that 
federal courts are bound by decisions of 
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a state’s intermediate appellate courts 
unless there is persuasive evidence that. 
the highest state court would rule other- 
wise.” (Citing cases): “In the fourth 
case, Fidelity Union Trust Co. v. Field, 311 
U. S. 169 (1940), the Court went further 
and held that a federal court had to follow 
two decisions announced four years earlier 
by the New Jersey Court of Chancery, 
a court of original jurisdiction.” 


The Court pointed out in the Fidelity 
case that the status of the New Jersey 
Court of Chancery was not that of the 
usual msi prius court; that it had state-wide 
jurisdiction; that its standing on the equity 
side was comparable to that of New Jersey’s 
intermediate appellate courts on the law 
side; and that chancery decrees were ordi- 
narily treated as binding in later cases in 
chancery. (p. 159). 


In concluding, the Court said that it was 


“ce 


deciding only that the Circuit 
Court of Appeals did not have to follow 
the decision of the Court of Common 
Pleas for Spartanburg County. We do 
not purport to determine the correctness 
of its ruling on the merits. Nor is our 
decision to be taken as promulgating a 
general rule that federal courts need never 
abide by determinations of state law by 
state trial courts. As indicated by the 
Fidelity Union Trust Co. case, other situ- 
ations in other states may well call for 
a different result.” (p. 162.) 


[“Penalty” or “Liability Created 
by Statute] 


Jt is the further contention of counsel 
for defendant that the statutes of Ohio 
have characterized as a “penalty” a liability 
created by statute in favor of an aggrieved 
person where the liability was greater than 
the actual damages suffered; and that, where 
the statute has not employed the words 
“penalty” or “forfeiture” the Ohio Courts 
have consistently construed such statutes as 
imposing a penalty. 

It is the contention of counsel for plaintiff 
that the cause of action sued on in this 
case is for a “liability created by statute” 
rather than for a “penalty,” and reliance is 
had principally upon the case of Hocking’ 
Valley R. Co. v. New York Coal Co., 217 
Fed. 727 (6 Cir., 1914). 

It is not disputed that a suit to recover 
triple damages for alleged violation of the 
Robinson-Patman Act is an action upon 
a liability created by statute, and that an 
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action to recover a penalty or forfeiture 
provided by statute is also upon a liability 
created by statute. The question remains, 
under the applicable law of Ohio, is the 
cause of action here sued upon “a penalty 
or forfeiture,’ and therefore barred after 
one year under Sec. 11225 G. C. O., or is 
it a “liability created by statute other than 
a forfeiture or penalty,’ and therefore not 
barred until after six years under Sec. 


L227 5G CaO? 


No Ohio case has been cited which di- 
rectly passes upon this question, but counsel 
for defendant in this case and in the case 
of the plaintiff versus Prentice-Hall, Inc., 
No. 6797, in which the same question has 
been raised, contend that a suit for treble 
damages under the Federal antitrust laws 
should be construed as an action upon a 
statute for a “penalty or forfeiture” within 
the meaning of Sec. 11225 G. C. O., on the 
ground that it is punitive in its nature since 
it permits the recovery of three times the 
damage sustained as punishment for the 
wrong done and as a deterrent to the con- 
tinuation of any activity by the wrongdoer 
which violates the Federal antitrust laws, 
and that, in view of the decisions of the 
Ohio court in cases involving analagous 
questions, the Ohio courts would apply to 
the cause of action here the limitations of 
Sec. 11225 G. C. O., and that, therefore, in 
the absence of a settled decision on the 
subject, this Court should give to such 
statutes a construction which it believes 
the courts of the State would give if the 
identical proposition was submitted to them, 
citing Christian v. Kint, 87 Fed. Supp. 977, 
980. In support of their argument, counsel 
for defendant refer to the following Ohio 
cases: 


Cases under the antitrust law of Ohio, 
known as the “Valentine Act” (Secs. 6390- 
6402-1 G. C. O.), which permits the re- 
covery of double damages for violation of 
the law: List v. Burley Tobacco Growers 
Coop. Assn., 114 O. S. 361 (1926), referring 
to the “penalizing and punishing” effect of 
the law (pp. 361, 378); Foster v. Anken- 
bauer, 14 O. N. P. N. S. 637, 640 (C. P. 
Hamilton Co., 1913), referring to the dam- 
ages under the law as “in the nature of a 
penalty”; Merkel v. Maybaugh, 33 O. O. 284, 
286 (C. P. Tuscarawas County, 1945), re- 
ferring to “punitive damages” and “penalty” 
under the law; Gildehaus v. Busse, 19 O. N. 
P. N. S. 263 (C. P. Hamilton Co., 1916), 
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referring to “the penalty” provided in the 

law (pp. 263, 264); and Barron, Boyle & Co. 

v. Pittsburgh Plate Glass Co.,7 O. N. P. 528 

(Sup. Ct. Cincinnati, 1900), referring to the 

action as being one to recover a “penalty.” 
xO OK 


[Controlling Law] 


It would not seem that any of the above 
cases or references can be said to establish 
the law of Ohio applicable to this case, 
but it would rather appear that the con- 
trolling law of Ohio is set forth in the 
syllabus of the case of Railway Co. v. Meth- 
ven, 21 Oh. St. 586 (1871). In this case, 
the Court held (Syl. 1): 


“If a statute in the nature of a police 
regulation gives a remedy for private 
injuries resulting from the violations 
thereof, and also imposes fines and penal- 
ties at the suit of the public for such vio- 
lations, the former will not be regarded 
in the nature of a penalty unless so de- 
clared.” 


This case does not seem to have been 
cited in any of the Ohio cases referred to 
above, but the rule announced is in line 
with the decisions in the cases of Hunting- 
ton v. Attrill, 146 U. S. 657; Brady v. Daly, 
175 U.S. 148; Hocking Valley R. Co. v. New 
York Coal Co., 217 Fed. 727 (6 Cir. 1914); 
Sullivan v. Associated Bill Posters & Dis- 
tributors, 6 Fed. (2d) 1000 (2 Cir. 1925); 
Fields v. Washington, 173 Fed. (2d) 701 (3 
C. C. A., 1949); City of Atlanta v. Chat- 
tanooga Fdry. & Pipe Co., 101 Fed. 900, 906 
(Ce, Tenn 1900)" sh ce 27 hedeacs 
(6 Cir.); 203 U. S. 390), in which the Court 
cited Railway Co. v. Methven, supra, and 
stated: 


“Tt would be unusual to discover that a 
statute inflicted punishment for infringe- 
ment of its provisions by fine and im- 
prisonment, or either, and again in the 
form of pecuniary penalty for the same 
act. A sound rule of interpretation would 
be that when a statute inflicts punishment 
by way of fine and imprisonment at the 
suit of the state for a public wrong affect- 
ing the whole community, and also con- 
fers a remedy on a party for private in- 
juries resulting from breaches of the stat- 
ute, the latter will not be regarded as a 
penalty unless the statute so declares. 
It was accordingly so decided by the su- 
preme court of Ohio in Railway Co. v. 
Methven, 21 Ohio St. 586. A statute pro- 
viding for a fine or penalty usually either 
fixes the amount, or prescribes maximum 
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and minimum limits within which the 
amount must be fixed by the court or 
jury, as the punishment, and the amount 
bears no direct relation to damages sus- 
tained by private injury. The amount of 
damages which may be recovered in the 
remedial action afforded by section 7 of 
the act in question is determined by the 
injury sustained, and the actual compensa- 
tion therefor increased to treble that 
amount) om 5s 


In the opinion of the Sixth Circuit Court 
of Appeals in the case, the Court stated on 
this subject: 


ae 


. The seventh section alone gives 
any remedy to one injured by such a 
forbidden combination or contract, and 
that measures the relief by the ‘damages 
by him sustained,’ costs of suit, and his 
reasonable attorney’s fees. The remedy 
is not given to the public, for no one 
may bring the action save the person ‘who 
shall be injured,’ etc., and the recovery 
is for the sole benefit of the person so 
injured and suing. It is not reasonable to 
construe the remedy so conferred as a 
penal action, for that would be to add 
to the punishment by fine or imprison- 
ment imposed by the other sections of 
the act an additional punishment by way 
of pecuniary penalty. The plain intent is 
to compensate the person injured. True, 
the compensation is to be three times the 
damage sustained. But this enlargement 
of compensation is not enough to con- 
stitute the action a penal action, within 
the meaning of section 1047, Rev. St. 
GAS. Comps st. 190 leape/2/)s, ot asm 


“The whole subject of penal and com- 
pensatory actions has been so thoroughly 
considered in Huntington v. Attrill, 146 
HPS O0/ lo Op eCtialZ4 One, Bd, UiZ3, 
and Brady v. Daly, 175 U. S. 148, 20 Sup. 
Ct. 62, 44 L. Ed. 109, as.well as by the 
very full and able opinion of Judge Clark 
in the court below in disposing of a 
demurter to a plea, that we feel we can 
add nothing to the subject.” (pp. 28, 29). 


The Supreme Court in this case (203 U. S. 
390) affirmed the Court of Appeals, stating 
its views on the subject of the limitations 
applicable as follows: 


“The limitation of five years in Rev. 
Stat. § 1047, to any ‘suit or prosecution 
for any penalty or forfeiture, pecuniary or 
otherwise, accruing under the laws of the 
United States,’ does not apply. The con- 
struction of the phrase ‘suit for a penalty,’ 
and the reasons for that construction have 
been stated so fully by this court that 
it is not necessary to repeat them. In- 


Reid v. Doubleday and Co., Inc. 


deed the proposition hardly is disputed 
here. Huntington v. Attrill, 146 U. S. 657, 
668; Brady v. Daly, 175 U. S. 148, 155, 
MY Gr s SOY, 


The Sixth Circuit Court of Appeals, in 
the case of Bowles v. Farmers National Bank, 
147 Fed. (2d) 425, 429 (1945), also recog- 
nized the distinction above referred to, where 
it stated: 


“The Administrator contends that the 
statute cannot be remedial as to the pur- 
chaser and penal as to the Government. 
This contention runs against the weight 
of every respectable authority cited in 
Huntington v. Attrill, supra, 146 U. S. 657 
at pages 667, 668, 13 S. Ct. 224, 36 L. Ed. 
1123. Cf. Sullivan v. Associated Billposters 
& Distributors, 2 Cir., 6 F. 2d 1000, 42 
AMIE ade DUG oenay 2 


[Rule of Construction] 


As to the rule of construction to be fol- 
lowed to the statutes of limitation of. Ohio 
involved in this case, it seems to us that 
the law is well stated in the syllabus of 
Crawford County Tr. & Svgs. Bk. v. Craw- 
ford County, 66 Fed. (2d) 971 (8 C. C. A, 
fO33)i 


“4. Where substantial doubt exists as 
to which of two limitation statutes is 
applicable, longer period will be applied.” 
(Citing on this point Payne v. Ostrus, 50 
Fed. (2d) 1039, 1042 (8 Cir.); Hughes 
v. Reed, 46 Fed. (2d) 435, 440 (10 Cir.). 

“5. Where federal court is unable to 

determine what rule is to be deduced from 
state decisions in regard to application of 
statute of limitations to circumstances in- 
volved, federal court must determine mat- 
ter unaided by state decisions”. 
(Citing on this point Concordia Ins, Co. v. 
School District, 282 U. S. 545,552, 553, 
and Edward Hines Trustees v. Martin, 268 
Wie Si4oen 403;) 


[Federal Court Rulings} 

The case of Hocking Vy, R. Co. v. N. Y. 
Coal Co., 217 Fed. 727, 730 (6 Cir., 1914), 
supports the contention of the plaintiff in 
this case on this point. The Court there 
held that the cause of action, based on a 
violation of the statute of the State of 
Ohio requiring railroad companies to give 
equal treatment to shippers of the same 
class and provided that the injured party 
may recover his damages sustained but that 
the amount should not be less than $500.00, 
was not created by statute and subject to 
the six year limitation of Sec. 11222 G. C. O. 
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A number of Federal Courts have had 
occasion to consider the question here as 
to whether an action for triple damages 
under the Federal Antitrust Act was a 
“penalty for forfeiture” or “a liability created 
by statute”. The majority have held that 
it was not an action for a penalty but 
rather for a liability created by statute. 
Shelton Electric Co. v. Victor Talking Ma- 
chine Co., 277 Fed. 433 (D. C. N. J., 1922); 
Seaboard Terminals Corp. v. Standard Oil Co., 
24 Fed. Supp. 1018 (D. C. N. Y., 1938); 
Hansen Packing Co. v. Swift & Co., 27 Fed. 
Supp. 364 (D. C. N. Y., 1939); Momand v. 
20th Century Fox Film Corp., 37 Fed. Supp. 
649 (D. C. Okla., 1941); Momand v. Univer- 
sal Film Exchange, 43 Fed. Supp. 996 (D. C. 
Mass., 1942); United West Coast Theatres 
Corp. v. South Side Theatres [1950-1951 
TRADE CASES § 62,591], 86 Fed. Supp. 109 
(D. C. Cal., 1949); Christensen v. Paramount 
Pictures [1950-1951 Trape Cases J 62,751], 
95 Fed. Supp. 446 (D. C. Utah, 1950); Levy 
v. Paramount Pictures [1952 Trapve Cases 
{ 67,327], 104 Fed. Supp. 787 (D.-C. Cal., 
1952); Dipson Theatres v. Buffalo Theatres, 
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8 F. R. D. 86 (D. C.N. Y., 1948); Sullivan v. 
Associated Bill Posters & Distributors, 6 
Fed. (2d) 1000 (2 Cir., 1925); Burnham 
Chemical Co. v. Borax Consolidated [1948- 
1949 Trape Cases J 62,322], 170 Fed. (2d) 
569 (9 Cir., 1948). 


Contra: Harvey v. Booth Fisheries Co., 
228 Fed. 782 (D. C. Wash., 1915); Haskell 
v. Perkins, 28 Fed. (2d) 222 (D. C. N. J., 
1928); Hoskins Coal & Dock Corp. v. Truax 
Traer Coal Co. [1950-1951 TRapE CaAsES 
7 62,925], 191 Fed. (2d) 912 (7 Cir., 1951); 
Schiffman Bros. Co. v. Texas Co. [1952 TRADE 
Cases { 67,270], 196 Fed. (2d) 695 (7 Cir., 
1952). 

[Action Is Remedial] 

It is our conclusion that under both the 
Ohio law and the Federal law the cause of 
action here sued upon is remedial rather 


than penal and that Sec. 11222 O. G. C. 
governs. 


Specification 5 of the plaintiff’s motion is 
sustained. 


An order may be drawn accordingly. 


[| 67,429] United States v. E. I. du Pont de Nemours and Company, et al. 
In the United States District Court for the Northern District of Illinois, Eastern 


No. 49 C 1071. 


Division. 


Dated January 20, 1953. 


Case No. 987 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


United States Equity Suits—Intervention and Recognition of Rights of Stockholder— 
Corporation as the Defendant.—A beneficial owner of common stock in a corporation being 
sued by the Government for alleged violation of the antitrust laws, who is also the co-owner 
in a fiduciary capacity of shares in the common stock of another defendant in the Govern- 
ment action, is not entitled to file his appearance in the Government action and have court 
recognition of his rights as an interested party to be heard. The right or duty to expedite 
a trial where the corporation is the defendant; the right or duty to protect the good will 
of the corporation; and the right or duty to protect the value of the corporate stock held 
by shareholders are rights and duties which belong primarily to the corporation, ‘There- 
fore, such owner is not asserting rights which are personal to him. 


See the Sherman Act annotations, Vol. 1, J 1610.371. 


For the movant: Joseph P. Savage, Chicago, Il. 


For the plaintiff and defendants: E. Houston Harsha, Department of Justice, Anti- 
trust Division, Chicago, Ill.; and Sidley, Austin, Burgess and Smith, Chicago, Ill., Pope 
and Ballard, Chicago. Ti an Snyder, Chadwell and Fagerburg, Chicago, Ill. 


For prior decisions of the U. S. District Court, Northern District of Illinois, Eastern 
Division, see 1952 Trade Cases {| 67,348, 67,307, 67,292, and 1950-1951 Trade Cases J] 62,809, 
62,633, 62,557. 
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Memorandum 


[Shareholder Requests Appearance 
in Government Action] 


LaBuy, District Judge [Jn full text]: 
Joseph P. Savage, averring to be the bene- 
ficial owner of common stock in the E, I. 
du Pont de Nemours Company and co- 
Owner in a fiduciary capacity of shares in 
the common stock of General Motors Cor- 
poration, requests the court to exercise its 
discretion to permit his appearance pro se 
in the above suit for the reason “he verily 
believes that his interests and the interests 
of his beneficiaries as shareholders in said 
corporations are being adversely affected 
by these proceedings.” 


[Noncompliance with Federal Rule] 


A stranger to an action has no right to 
appear or defend unless he possesses an 
interest which will be affected by the pend- 
ing action. In that event, the applicable 
modes of procedure to assure him protec- 
tion of that interest are set forth in Moore’s 
Federal Practice, 2nd ed., Volume 4, page 8 
as follows: 


‘ce * * Tn a very limited situation he 
may have himself substituted for a party. 
He may always offer himself as an amicus 
curiae. But it is to intervention that non- 
parties must generally resort for protection 
or affirmative relief in pending litigation.” 

It is clear from the motion before the court 
that Mr. Savage is not requesting to appear 
as amicus curiae or to be substituted for a 
party. Counsel for the government, the 
du Pont Company, and General Motors 
Corporation filed their objections to allow- 
ance of this motion for the reason that the 
procedural requirements set forth in Rule 
24, Federal Rules of Civil Procedure, 28 
U.S. C. A., which govern intervention have 
not been complied with and further that 
Mr. Savage can not qualify either as an 
intervenor of right or as a permissive inter- 
venor. With this application of Rule 24 
to the present motion, this court must agree. 


[Wants Court to Recognize His Rights] 


Nevertheless, the movant contends that it 
is not his intention to ask this court for 
leave to intervene and become a formal 
party to the proceedings, but it is his pur- 
pose to file his appearance and “have court 
recognition of his rights as an interested 
party to be heard” for three reasons: (1) to 
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expedite the estimated trial time, (2) to 
challenge certain remarks made on behalf 
of the government in opening statements 
and possible future statements “calculated 
to influence public opinion” thereby affect- 
ing the good will of the companies and 
reflecting upon the value of the stock, and 
(3) the value of the stock he holds will be 
adversely affected in the event of a judg- 
ment against the defendant corporations. 


It is conceded by Mr. Savage that no 
precedent exists wherein an appearance of 
the nature requested has been permitted 
without an adherence to recognized rules 
of practice and procedure. 


[Rights Belong to Corporation] 


Whether or not movant should be per- 
mitted to file his appearance as an interested 
party to be heard must rest ultimately upon 
the quality of the right he seeks to assert 
or to defend. The right or duty to expedite 
a trial where the corporation is defendant; 
the right or duty to protect the good will 
of the corporation; the right or duty to 
protect the value of corporate stock held 
by shareholders—all of these rights and 
duties belong primarily to the corporation. 
Fletcher, Cyc. of Corporations, Perm. Ed., 
Volume 13, pages 197-199, 272-275. It is 
apparent, therefore, that the movant is not 
asserting rights which are personal to him. 


The law governing the relationship be- 
tween corporations and their stockholders 
in situations such as this is clear and it 
would prolong this memorandum unduly to 
cite and analyze the applicable cases. It 
is settled law that when an action at law 
or a suit in equity is brought against a cor- 
poration, it is the duty of the corporation 
to defend and the defense and management 
of the suit, like other matters pertaining to 
the affairs of the corporation, is primarily 
the responsibility of the corporation. Fletcher, 
Cyc. of Corporations, supra. Stockholders 
cannot appear and answer or defend either 
for the corporation or on their own behalf. 
As stated in In re Babcock, (C. A. 7, 1928) 
Bold, (Za) bsysy, Wolo 


“Tt is elementary that in corporate liti- 
gation the corporate stockholders are 
represented by the corporation, and that, 
in general, the stockholders or individuals 
or groups of them are not entitled to 
intervention or separate representation. 
Hawes v. Oakland, 104 U. S. 450, 26 L. Ed. 
827; Corbus v. Alaska Treadwell Gold Min- 
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and Butcher W orkmen 


ing Co., 187 U. S. 455, 463, 23 S. Ct. 157, 
4) Ly did: 290. eat ae 


Assertion of the stockholder’s right to de- 
fend is recognized only where the corpora- 
tion has upon his request refused to defend 
or where the corporation is inadequately 
represented. Fletcher, Cyc. of Corporations, 
supra; Moore, Federal Practice, 2nd Ed., 
Volume 4, pages 40-41. Neither of these 
conditions have been shown to exist in the 
instant case. Whether measured by num- 
bers or by competency, the question of 


difficulty. The court judicially recognizes 
an array of talent seldom equalled in history. 


[Motion Denied] 


The court is therefore of the opinion the 
movant has not shown he is possessed of 
that interest which would entitle him to 
appear or defend, and has not followed the 
mode of orderly procedure set forth by the 
rules. For these reasons the motion of 
Joseph P. Savage is denied and an order 
in accord therewith has this day been 


adequacy of representation presents little entered. 


[7 67,430] Red Owl Stores, Inc. v. Amalgamated Meat Cutters and Butcher Work- 
men of North America, Local Union No. 114 (A. F. L.); Robert J. Elm, individually and 
as a business agent thereof; Frank Schleiffer, individually and as a business agent thereof; 
A. Doe, individually and as president thereof; B. Doe and C. Doe, individually and as 
officers thereof; The St. Paul Food Retailers Association, Inc.; National Tea Co., Inc.; 
The Hove Food Market Incorporated; Kleins Supermarkets, Inc.; Applebaum Food 
Markets, Inc.; and Maurice Halpern, Milton J. Cohen, Halpern Trust (Max Levine and 
Harry K. Wolkoff, Trustees thereof) and Malco Trust (Milton J. Cohen and Gloria 
Cohen, Trustees thereof), a partnership doing business as Cut Price Supermarket. 


In the United States District Court for the District of Minnesota, Third Division. 
Civil Action No. 2343. Dated January 27, 1953. 


Minnesota Trusts and Combinations Law 


State Laws—Conspiracy Between Employers and Union—Sufficiency of Complaint.— 
A complaint of an operator of grocery stores which alleges that a meat cutters’ union and 
operators of grocery stores in competition with the plaintiff conspired to fix and limit hours of 
operation of grocery stores of plaintiff’s class, by agreeing not to operate at night, states 
a cause of action under Section 623.01 of the Minnesota antitrust law. The defendants’ 
motion for summary judgment or dismissal is denied. 


See the State Laws annotations, Vol. 2, J 8435. 


State Laws—Conspiracy Between Employers and Union—Proof of Conspiracy— 
Motion for Preliminary Injunction—An operator of grocery stores which alleges that a 
meat cutters’ union and operators of grocery stores in competition with it conspired in 
violation of Section 623.01 of the Minnesota antitrust laws to fix and limit the working 
hours of grocery stores, by agreeing not to operate at night, is not entitled to a preliminary 
injunction to restrain a strike called against the operator to induce it to adopt the working 
hours of the other operators, where the operator failed to establish a conspiracy beween 
the union and the operators to restrain competition. Immunity from the injunctive 
process exists so long as the union acts in its self-interest and does not combine with the 
nonlabor operators. What transpired was merely an effort on the part of the union to 
precipitate and bring to fruition by lawful means a labor dispute between its employee 
members and their employer. The agreement between the union and the operators 
limiting working hours is lawful. 


See the State Laws annotations, Vol. 2, J 8435. 
For the plaintiff: C. Donald Peterson and Herbert Lefler, Minneapolis, Minn. 


For the defendants: Robins, Davis and Lyons by Solly Robins, St. Paul, Minn., for 
Amalgamated Meat Cutters and Butcher Workmen of North America, Local Union No. 
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114 (A. F. L.); Felhaber and Larson by Richard Felhaber and Robert Fenlon, St. Paul, 
Minn., for The St. Paul Food Retailers Association, Inc., The Hove Food Market Incor- 
porated, and Kleins Supermarkets, Inc.; William E. McGregor and William E. McGregor, 
Jr., Minneapolis, Minn., for National Tea Co., Inc.; and Lipschultz, Altman and Geraghty 
by James Geraghty and Milton H. Altman, St. Paul, Minn., for Applebaum Food Markets, 


Inc., and Cut Price Supermarket. 
Memorandum 
[Motion for Injunction] 


Donovan, District Judge [Jn full text]: 
Plaintiff commenced action against defend- 
ants, seeking an injunction, forfeiture of 
corporate franchises and damages. At the 
hearing of plaintiff's motion for a prelim- 
inary injunction defendants moved for sum- 
mary judgment or that the action be dis- 
missed on the grounds that (1) the Court 
lacks jurisdiction over the subject matter, 
and (2) that plaintiff’s complaint does not 
sttae a claim upon which relief can be 
granted. 


On account of the importance of the case, 
the Court permitted the entire matter to 
be gone into very fully. Twenty-two wit- 
nesses were subpoenaed and thirteen of 
them were sworn and testified. Briefs were 
field and oral arguments had. 


[Plaintiff Operates Stores at Night} 


It may be helpful to summarize the facts 
pleaded in the complaint and testified to 
by witnesses. Plaintiff is a corporation op- 
erating a large number of stores, vending 
groceries, meats and related products in 
nine states. In most states in which it is 
doing business it operates and is open eve- 
nings. In Minneapolis, Minnesota, plain- 
tiff’s policy of evening operations was 
opposed. Proceedings similar to the instant 
case were instituted, and as a result serious 
opposition to plaintiff's night operations 
was withdrawn by the local union and the 
action was discontinued in this Court. 


In October, 1952, plaintiff opened a new 
retail store at Highland Village in the City 
of St. Paul, Minnesota. Among the persons 
there employed are eight meat cutters who 
are members of defendant Union. In keep- 
ing with plaintiff’s policy of operation this 
store was open daily from 9 a. m. to 9 p. m., 
Sundays and specified holidays excepted. 
Plaintiff found this type of operation eff- 
cient and profitable, permitting sale of com- 
modities at economy prices to the consumer. 
The store in question is what is termed a 
“supermarket”, strategically located in a 
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shopping center adjacent to a large sub- 
urban residential area, with spacious free 
parking facilities. 


The defendants, The St. Paul Food Retail- 
ers Association, Inc., National Tea Co., Inc., 
The Hove Food Market Incorporated, Kleins 
Supermarkets, Inc., Applebaum Food Markets, 
Inc., and Cut Price Supermarket, operate retail 
stores in competition with plaintiff. From time 
to time plaintiff and said defendant employers 
have negotiated with defendant Amalga- 
mated Meat Cutters and Butcher Workmen 
of North America, Local Union No. 114 
(A. F. L.) and its agents the matter of pro- 
posed agreements governing wages, hours 
of work and working conditions of members 
of the Union in the employ of plaintiff and 
defendant employers. 


[Objection to Night Operations] 


Much of the evidence is undisputed. De- 
fendant employers are in competition with 
plaintiff. They are bound by an agreement 
in all important respects identical to that 
herein sought to be entered into with plain- 
tiff by the Union. During negotiations had 
in connection therewith, defendant em- 
ployers were represented. Defendant Hove 
preferred to be permitted to exercise its own 
judgment in the matter of night operations. 
Defendant Klein opposes night operations, 
as does the Union. Otherwise, the facts are 
sharply in dispute. 


Plaintiff called a witness who was its 
retained attorney and who, testifying herein, 
quoted defendant Union’s agent as saying 
that the maneuvering leading to the instant 
case looked as though the Union “was carry- 
ing the ball” for the employers. On two 
occasions an employer (not a defendant) wrote 
defendant Union on the business stationery of 
defendant Hove, urging that the Union in- 
duce plaintiff to conform to the uniform 
contract governing night operations in the 
City of St. Paul, and saying that if the 
Union failed in this the writer would breach 
its contract. The writer turned out to be a 
member of a partnership which, by con- 
cession and independent contract, was 
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meat department at defend- 
ant Hove’s in St. Paul. One of said letters 
is reproduced in our marginal notes.’ No 
defendant would admit going as far as the 
witness E. V. Ruedy did in writing said 
letters. The foregoing will suffice as a state- 
ment of the facts for present purposes. 


operating the 


[Allege State Antitrust Law Violated] 


Plaintiff contends that its operations here- 
in have been limited to intrastate commerce, 
and it makes no claim that federal law has 
been violated by defendants. It further con- 
tends that the pleadings and evidence ad- 
duced in support of the relief prayed for 
establish the existence of combinations, 
agreements and understandings between and 
among the Union and the other defendants 
which tend to fix and limit hours of opera- 


1 “St. Paul 4, Minnesota, 
December 5, 1952 


“Amalgamated Meat Cutters & Butcher 
Workmen of N. A. 

Local No. 114 

Labor Temple 

418 Auditorium St. 

St. Paul, Minn. 


“Gentlemen: 


“When we handed you our signed contract 
for 1952, as you know, we attached a notice to 
the effect that we expected you to enforce the 
same contract on our new competition, and 
gave you what we thought was a reasonable 
length of time, namely thirty days, to accom- 
plish this. 

“Thirty days have passed, and the contract 
has not been enforced. Therefore, we want you 
to know that we plan to keep our stores open 
from 9 AM to 9 PM starting on December 15, 
1952. 

“Tf, however, you can enforce our same con- 
tract on our new conipetitor by that time, you 
may rest assured we will be more than happy 
to go along with our present hours. 


‘Very truly yours, 


HOVE FOOD MARKET, INC. 
(signed) E. V. Ruedy’’ 


Trusts and combinations 
straint of trade, prohibited. 


“No person or association of persons shall 
enter into any pool, trust agreement, combina- 
tion, or understanding whatsoever with any 
other person or association, corporate or other- 
wise, in restraint of trade, within this state, or 
between the people of this or any other state 
or country, or which tends in any way or de- 
gree to limit, fix, control, maintain, or regulate 
the price of any article of trade, manufacture, 
or use bought and sold within the state, or 
which limits or tends to limit the production 
of any such article, or which prevents or limits 
eompetition in the purchase and sale thereof, 
er which tends or is designed so to do; pro- 


{ 67,430 


2462304. in re- 


tion of retail stores of plaintiff’s class, all 
of which amounts to a conspiracy in re- 
straint of trade, in violation of Section 
623.01, Minnesota Statutes Annotated.” 


[Claim Federal Law Is Applicable] 


Defendants, and each of them, deny the 
existence of a conspiracy, and contend the 
strike and picketing at plaintiff's retail store 
in the City of St. Paul arises out of a labor 
dispute between plaintiff’s employees who 
are members of defendant Union and their 
employer, the plaintiff herein, and defend- 
ants further contend that plaintiff and said 
employees were at all times herein engaged in 
interstate commerce. Defendants further 
contend that the subject matter of the action 
commenced by plaintiff is governed by the 
Clayton Act and the Norris-LaGuardia Act, 
and hence the Court is without jurisdiction. 


vided, that it shall be lawful for any person, 
firm, corporation, or association of persons con- 
ducting or carrying on a lawful business, to 
purchase the business and property of a com- 
petitor and thereafter consolidated such busi- 
ness and the property used in connection there- 
with under the sole management of and control 
of the purchaser if, before such purchase and 
consolidation, the attorney general shall, after 
hearing duly had upon notice to all persons 
interested, find and determine that such consoli- 
dation will not unreasonably limit and restrain 
the production and sale of an article of trade, 
commodity or service, and wiil not be detri- 
mental to the public interest. Every person 
violating any provision of this section, or assist- 
ing in such violation, shall be guilty of a 
felony; and, upon conviction thereof, shall be 
punished by a fine of not less than $500, nor 
more than $5,000, or by imprisonment in the 
state prison for not less than three, nor more 
than five years.’’ 


3\Clayton Act} (29 UNSMmGy AwSec# 52)e 


“Statutory restriction of injunctive relief. 
No restraining order or injunction shall be 
granted by any court of the United States, or 
a judge or the judges thereof, in any case be- 
tween an employer and employees, or between 
employers and employees, or between employ- 
ees, or between persons employed and persons 
seeking employment, involving, or growing out 
of, a dispute concerning terms or conditions 
of employment, unless necessary to prevent 
irreparable injury to property, or to a property 
right, of the party making the application, for 
which injury there is no adequate remedy at 
law, and such property or property right must 
be described with particularity in the applica- 
tion, which must be in writing and sworn to by 
the applicant or by his agent or attorney. 

“And no such restraining order or injunction 
shall prohibit any person or persons, whether 
singly or in concert, from terminating any rela- 
tion of employment, or from ceasing to perform 
any work or labor, or from recommending, 
advising, or persuading others by peaceful 
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[Motions Before the Court] 


Plaintiff opposes defendants’ motions for 
summary judgment and for a dismissal, con- 
tending that the only matter before the 
Court is its motion for a preliminary injunc- 
tion. The motion for a dismissal was made 
by defendant Union when the instant motion 
for an injunction was called for hearing by 
the Court. The motion to dismiss was later 
joined in by the remaining defendants. The 
motion for summary judgment was made 
by defendants at the conclusion of the testi- 


mony. The complaint is the only pleading 
before the Court.* Answers have not been 
interposed. 


[Complaint States Cause of Action] 


The Court will first consider the defend- 
ants’ motions for summary judgment or a 
dismissal. Obviously, if either motion were 
granted the plaintiff's motion for a pre- 
liminary injunction would become moot. 


means so to do; or from attending at any place 
where any such person or persons may lawfully 
be, for the purpose of peacefully obtaining or 
communicating information, or from peacefully 
persuading any person to work or to abstain 
from working; or from ceasing to patronize 
or to employ any party to such dispute, or from 
recommending, advising, or persuading others 
oy peaceful and lawful means so to do; or from 
daying or giving to, or withholding from, any 
9erson engaged in such dispute, any strike bene- 
its or other moneys or things of value; or from 
yeaceably assembling in a lawful manner, and 
or lawful purposes; or from doing any act or 
hing which might lawfully be done in the 
ibsence of such dispute by any party thereto; 
10r shall any of the acts specified in this para- 
sraph be considered or held to be violations of 
ny law of the United States.”’ 


Norris-LaGuardia Act (29 U. S. C. A. Sec. 
01): 

“Issuance of restraining orders and injunc- 
ions; limitation; public policy. 

“No court of the United States, as defined in 
ections 101-115 of this title, shall have juris- 
iction to issue any restraining order or tem- 
orary or permanent injunction in a case in- 
olving or growing out of a labor dispute, 
xcept in a strict conformity with the provi- 
ions of such sections; nor shall any such re- 
training order or temporary or permanent 
14junction be issued contrary to the public 
olicy declared in such sections.”’ 

4 Resort to the complaint makes clear that 
laintiff’s cause of action is based on diversity 
f citizenship, a claim for damages in excess of 
3,000.00 and on an alleged violation of a state 
catute, claimed to arise out of unlawful 
agreements, combinations and understandings 
1 restraint of trade within the County of 
amsey, State of Minnesota * * * designed to 
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In my opinion the complaint states a 
cause of action, and the principal action 
must abide the joinder of issues by answer. 
If it proceeds to trial, the result will be 
contingent upon the sufficiency of the evi- 
dence. The present status of the case does 
not permit the granting of summary judg- 
ment or dismissal of the principal action. 


[Preliminary Injunction Issue] 


Proof submitted and arguments for and 
against the issuance of an injunction con- 
sumed seven days. In submitting plaintiff’s 
motion for injunctive relief its able counsel 
limited the issue for determination to the 
existence of a conspiracy alleged and as 
illustrated in excerpts from the complaint 
quoted in the margin, and proof in support 
thereof. In the words of plaintiff’s counsel: 


“The issue of law involved at this stage 
of the proceedings is whether such com- 
binations and agreements are unlawful and 
subject to restraint, both as to the busi- 


prevent and limit competition in the purchase 
and sale of groceries, meats and like food com- 
modities in the trade area of St. Paul, Minne- 
sota * * *, That no labor dispute exists 
between plaintiff and its employees * * * or 
between plaintiff and defendant Union * * *. 
That the declaration by defendant Union of the 
purported existence of a labor dispute is a 
sham and a guise to conceal a conspiracy be- 
tween and among these defendants to compel 
plaintiff to join defendants in the aforesaid 
unlawful agreements, combinations and under- 
standings in restraint of trade. * * * That 
on October 3, 1952, * * * a business agent of 
defendant Union engaged in collective bargain- 
ing negotiations with * * * plaintiff * * * 
proposing * * * that plaintiff accept the con- 
tract between defendant Union and defendant 
National Tea Co., Inc. and members of defend- 
ant The St. Paul Food Retailers Association, 
Inc., * * * [the agent] expressly stating that 
said contract ‘is the proper pattern for the Red 
Owl Company’ and that ‘in this matter we are 
carrying the ball for the independents.’ * * *. 
* * * that defendant Union acting in concert 
with the other defendants herein has demanded 
that plaintiff enter into an agreement on like 
terms. * * * That the defendant competitors 
of plaintiff have repeatedly threatened to dis- 
claim the contract between themselves and the 
Union with respect to night hours of operation 
unless said Union put pressure upon plaintiff to 
force plaintiff to conform to the limitations 
upon night hours of operation fixed by and 
among defendants [and limited to Fridays only] 
in the aforesaid contract. * * * Asa result of 
the’ unlawful: conspiracy *°* * and * * + 
of other unlawful acts * * * plaintiff has been 
damaged * * * inthe amount of * * * $5,000.00 
and will continue to be damaged in substantial 
amounts unless the acts of defendants are re- 
strained forthwith.’’ 
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ness firms and the labor union involved, 
and whether a work stoppage and picket- 
ing by a labor union for such purpose 
may be restrained.” 


[Existence of Conspiracy To Restrain 
Competition] 


At the outset, it may be said that I am 
of the opinion that the formally executed 
agreements between the Union and employer- 
defendants are lawful. The only remaining 
question has to do with plaintiff’s claim of 
conspiracy. 

It is elementary, of course, that the plain- 
tiff has the burden of proving conspiracy.® 
True, “conspirators do not make minutes of 
their machinations, progress and objectives’’,° 
yet the proof proffered in this type of hear- 
ing is required to establish a prima facie 
case." Suspicion alone is insufficient, and the 
injunction should issue only in cases clearly 
demanding it.* If the issue were limited to 
employers alone, a labor dispute would 
obviously not be involved.2 Has plaintiff 
carried the burden of proof required of it? 
Let us consider possible phases of con- 
spiracy. 

Respectable authority requires injunctive 
relief where the record discloses a combina- 
tion between a Union and business groups 
to restrain competition.” Again, if the veiled 
threats contained in the letter quoted, supra, 
were joined in by defendant Union and de- 
fendant employers to such an extent as to 
exemplify their unity of purpose and of 
action in violation of law, then conspiracy 
among the defendants in restraint of trade 
might well be considered established. But 
defendants herein did not subscribe to said 
letter, nor did any of them admit authorship 
of any motives that a Court could point out 


5 Hensch v. Ormond, et al., 8 Cir., 1 F. (2d) 


206. 

6 Scheele v. Union Loan & Finance Co., et al., 
200 Minn. 633, 274 N. W. 673. 

7 Jewell v. Jewell, et al., 215 Minn. 190, 9 
N. W. (2d) 513; 58 C. J. S. Sec. 117(7), Monopo- 
lies, page 1172. 

3 Lowe, et al. v. Consolidated Edison Co. Inc., 
et al., (D. C. N. Y.), 67 F. Supp. 287. 

®* Columbia River Packers Association, Inc. v. 
Hinton, et al., 315 U. S. 143. 

” Allen Bradley Co., et al. v. Local Union No. 
3, International Brotherhood of Electrical Work- 
ers, et al. [1944-1945 TRADE CASES { 57,386], 
325 U.S. 797. 

u Apex Hosiery Co. v. Leader, et al., 310 
U. S. 469, 501 [2 LABOR CASES { 17,063]. 

“2 Amalgamated Association of Street, Electric 
Railway & Motor Coach Employees of America, 
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as amounting to a combination or con- 
spiracy in violation of any of the statutes 
pertinent to this proceeding. What trans- 
pired cannot be spelled out to be anything 
other than an effort on the part of defendant 
to precipitate and bring to fruition by lawful 
means a labor dispute between its employee 
members and their employer. Adopting 
plaintiff’s theory of complaint and trial, J 
cannot see any combination in the instant 
case, except as it affected their services to 
their employer, and this does no violence 
to the quoted state statute and was not 
considered an illegal restraint of trade at 
common law." Of course, if a labor dispute 
alone were involved, the fact that plaintifi’s 
business was solely intrastate would not be 
helpful, as Congress occupies the field of 
labor disputes between employer and em- 
ployee to the exclusion of state regulation.” 


[Burden of Proof Not Sustained] 


The record of the instant case does not 
sustain the burden of proof required to 
permit the granting of the injunction sought 
by plaintiff.“ It is a cardinal rule of equity 
that a preliminary injunction should not 
issue in a doubtful case. Whether con- 
spiracy exists in fact can best be determined 
when all the evidence, both as to damages 
and the basis therefor, is before the Court.” 
Any strike and its accompanying picketing 
may cause irreparable damage, even though 
the strike be lawful. Immunity from the 
injunctive process exists so long as the 
defendant Union acts in its self-interest, and 
does not combine with defendant nonlabor 
groups.” The defendant Union, of course, 
must not combine with any or all of the 
remaining defendants to do anything pro- 
hibited by law.’® 


Division 998, et al. v. Wisconsin Employment 


Relations Board, 340 U. S. 383 [19 LABOR CASES 
66,194]; Faribault Daily News, Inc. v. Inter- 
national Typographical Union, et al., — Minn. 
—, 53 N. W. (2d) 36 [21 LABOR CASES ] 66,879]. 

3 Miller v. Minneapolis Underwriters Ass’n, 
Inc., et al. [1948-1949 TRADE CASES f 62,287], 
226 Minn. 367, 33 N. W. (2d) 48. 

4 Broadway Theatre, Inc. v. Vitagraph, Inc., 
et al., (5 Cir.) 92 F. (2d) 445. 

*% Lichterman Vv. Laundry and Dry Cleaning 
Drivers Union, Local No. 131, et al., 204 Minn. — 
75, 282 N. W. 689. 

16 Giboney, et al. v. Empire Storage & Ice Co. — 
ee ee TRADE CASES { 62,391], 336 U. S. 
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[Injunction Denied] mitted by plaintiff in support of its motion 

I am of the opinion that there was no (for a preliminary injunction; hence the in- 
combination or agreement amounting to a junction prayed for must be denied. 

conspiracy, on the record and proof sub- An exception is allowed to all the parties. 


[| 67,431] Leo Brehm and Marshall Brehm, doing business as Brehm Grocer Com- 
pany v. Goebel Brewing Company. 


_ In the United States District Court for the Western District of Michigan, Southern 
Division. Civil Action No. 2013. Dated February 2, 1953. 


Clayton Antitrust Act—Sherman Antitrust Act 


Suit for Civil Damages—Sufficiency of Complaint—Motion to Strike—Legal Conclu- 
sions.—Even though the word “control” may be a legal conclusion, it will not be stricken 
on that ground alone, In considering motions to strike under Rule 12 (f) of the Federal 
Rules of Civil Procedure, a pleading is not necessarily defective because it states conclu- 
sions of law. Under certain circumstances, the statement of a conclusion of law is the 
clearest and the simplest way of stating a claim for relief. 


See the Clayton Act annotations, Vol. 1, { 2024.19. 


Suit for Civil Damages—Sufficiency of Complaint—Interstate Commerce.—A motion 
to strike an allegation of a complaint on the ground that it is redundant and immaterial 
because it does not allege that a distributorship relation is in the course of interstate com- 
merce or affects interstate commerce is denied. It is not necessary for each paragraph of a 
complaint to be sufficient, standing alone, where other paragraphs of the complaint suff- 
ciently allege the requisite relation to interstate commerce. 


See the Clayton Act annotations, Vol. 1, J 2024.19. 


Suit for Civil Damages—Sufficiency of Complaint—Allegation that Officers and 
Employees of Corporation Conspired—Allegation That Corporation, Its Officers and Agents 
Conspired—Motion to Strike—An allegation in a complaint that officers and employees 
of a defendant corporation conspired is improper and should be stricken. Officers and 
employees of the defendant corporation could not conspire with themselves. If the acts 
of such officers and employees are within the scope of their employment, their acts would 
be those of the corporation. Also, an allegation that the corporate defendant, its officers 
and agents have conspired among themselves is in part stricken. The acts of officers and 
employees of the defendant corporation, if within the scope of their employment, would 
be the acts of the corporation itself, and the defendant corporation could not conspire 
with itself. However, insofar as the allegation refers to “agents,” it will not be stricken 
because the defendant corporation could conspire with its agent distributors. 


See the Sherman Act annotations, Vol. 1, J 1220.402. 


Suit for Civil Damages—Allegation of Damage—Motion to Strike.—A motion to strike 
an allegation of a complaint which alleges that the defendant cancelled its distributorship 
agreement with the plaintiffs and thereby caused them certain alleged damages on the 
ground that it is redundant and immaterial is denied. The allegation is material because 
the plaintiffs, to recover, must establish their damages which they allege resulted from the 
defendant’s alleged acts in violation of the antitrust laws. 


See the Clayton Act annotations, Vol. 1, 2024.49. 


Suit for Civil Damages—Sufficiency of Complaint—Motion to Strike—Immaterial and 
Redundant Allegations.—An allegation which is part and parcel of the plaintiffs’ allegation 
of facts which tend to indicate that the defendant generally followed a course of dealing 
that has violated the antitrust laws will not be stricken on the ground that it is immaterial 
and redundant. Where it is obvious that an allegation might be material, dependent upon 
what facts the plaintiffs are able to prove, the allegation will not be stricken. Also, allega- 
tions which are somewhat repetitious, but, dependent upon facts shown by the proofs, may 
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be material.and will not be stricken. 


Such allegations are not prejudicial to the defendant. 


In general, the allegations of a complaint should not be stricken unless it is perfectly clear 
that such allegations can have no possible bearing upon the issues of the litigation. 


See the Clayton Act annotations, Vol. 1, {/ 2024.19. 


For the plaintiffs: 
Mich. 


For the defendant: 
Opinion 
(Dictated from the Bench.) 
| Action Under Clayton and Sherman. Acts] 


Srarr, District Judge [In full text]: On 
March 18, 1952, the plaintiffs Leo Brehm 
and Marshall Brehm, doing business as the 
Brehm Grocer Company, filed a complaint 
in this court against the Goebel Brewing 
Company, defendant. In general, the com- 
plaint alleges that the defendant has vio- 
lated the antitrust laws of the United 
States, that is, certain provisions of the 
Sherman and Clayton Acts, and that such 
violations have caused the plaintiffs dam- 
ages. More specifically, the plaintiffs allege 
that the defendant has violated 15 U. S. 
Code, Sections 1, 2, 3, and 14. Section 1 
of this title, subject to certain provisos, 
provides that every contract, combination 
or conspiracy in restraint of trade or com- 
merce among the several states, or with 
foreign nations, shall be illegal. Section 2 
of the act makes it unlawful for any person 
to monopolize or attempt to monopolize, or 
combine or conspire with any other person 
to monopolize, any part of the trade or 
commerce among the states or with foreign 
nations. Section 3 in effect makes the pro- 
visions of Section 1 applicable to the terri- 
tories of the United States and to the District 
of Columbia. Section 14 makes it unlawful 
for any person engaged in commerce, in the 
course of such commerce, to lease or sell 
or contract for the sale of goods, wares, 
merchandise, and so forth, for use, con- 
sumption or resale, or to fix a price or dis- 
count or rebate on the condition, agreement 
or understanding that the lessee or pur- 
chaser thereof should not use or deal in the 
goods of a competitor or competitors of the 
lessor or seller, where the effect of such an 
agreement may be to substantially lessen 
competition or tend to create a monopoly 
in any line of interstate commerce. 


The present action is brought in pursu- 
ance to Title 15, U. S. Code, Section 15, 
which provides in effect that any person 
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John C. Cary, Grand Rapids, Mich., and Jack W. Korn, Cadillac, 


Murray Campbell, Cadillac, Mich. 


who is injured in his business or property 
by reason of anything forbidden in the anti- 
trust laws may sue in any district court of 
the United States in which district the de- 
fendant resides or is found or has an agent, 
without respect to the amount involved, and 
recover threefold the damages he sustained, 
the costs of suit, and a recoverable attorney 
fee, 


[Allege Cancellation of Distributorship 
Causes Damage] 


In their complaint the plaintiffs allege 
in substance that the contract between the 
defendant and plaintiffs and the contracts 
between defendant and other distributors, 
prohibit the plaintiffs and other distributors 
from dealing in products of defendant’s com- 
petitors, and that the purpose of these con- 
tracts is to lessen competition and to create 
a monopoly for the defendant’s products. 
It is alleged in effect that in furtherance of 
this illegal purpose the defendant cancelled 
the distributor agreement it had with the 
plaintiffs, thereby causing damage to the 
plaintiffs in the amount alleged. 


[Motion to Strike Parts of Complaint] 


On April 23, 1952, the defendant filed a 
motion, pursuant to Rule 12 (f) of the Fed- 
eral Rules of Civil Procedure, to strike 
certain designated parts of the complaint. 
This rule provides: 


“Upon motion made by a party before © 
responding to a pleading or, if no respon- _ 
sive pleading is permitted by these rules, | 
upon motion made by a party within 
twenty days after the service of the plead- 
ing upon him or upon the court’s own — 
initiative at any time, the court may order © 

stricken from any pleading any insuffi- 
cient defense or any redundant, immate- , 
rial, impertinent, or scandalous matter.” 


[Authorities] 


The court will first briefly discuss the | 
authorities relating to motions to strike 
under Rule 12 ({) which I have just quoted. 
In 1 Barron & Holtzoff, Federal Practice 
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and Procedure, Sec. 367, page 727, it is 
stated: 


““Redundant’ matter refers to facts 
which are wholly foreign to the issue, or 
the needless repetition of immaterial aver- 
ments. The mere presence of redundant 
matter, not affecting the substance, may 
not of itself be sufficient ground for 
granting motion to strike. * * * The 
motion may be denied if the redundancy 
consists in alleging specifically what was 
alleged generally in other paragraphs, or 
if there is some question whether a de- 
fense pleaded is redundant and the de- 
fendant may be prejudiced by striking 
ies a Sa 

““Tmmaterial’ matter is matter having 
no essential or important relationship to 
the averment intended to be denied, or a 
statement of unnecessary particulars in 
connection with, and as descriptive of, 
what is material. Motions to strike im- 
material matter will not be granted if the 
result would be to render the complaint 
meaningless, or as to allegations which 
may assist the court in determining difh- 
cult questions of law.” 


At page 734 of volume 1, Barron & 
Holtzoff, it is further stated: 


“Allegations of evidence do not make 
the entire pleading vulnerable to a mo- 
tion to strike. Indeed allegations of 
unnecessary evidentiary details will not 
be stricken in every case, especially if 
they are inconsequential or not prejudicial 
or if they may be of assistance to a 
better understanding of the issues. * * * 


“Unwarranted conclusions of law may 
be stricken but ordinarily an allegation is 
not subject to be stricken because it is a 
conclusion of law. On the contrary, the 
rules do not condemn conclusions of law 
but encourage them as at times the clear- 
est and simplest way of stating a claim 
for relief. 


“The court has a broad discretion in 
disposing of a motion to strike and may 
at any time, on its own initiative order 
stricken from a pleading, matter which is 
improper under the rule. Motions to 
strike are not favored and will usually be 
denied unless the allegations have no pos- 
sible relation to the controversy and may 
prejudice the other party. The motion 
will usually be denied if no prejudice can 
result from the allegations attacked or if 
they may serve to a better understanding 
of the claim for relief or some other use- 
ful purpose. If no harm can come to the 
adverse party, courts are cautious about 
disturbing the pleadings unless the alle- 
gations clearly have no possible bearing 
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upon the subject matter of the litigation. 
If a court is in doubt whether under any 
contingency the matter may raise an 
issue, the motion should be denied, and 
the sufficiency of the allegations left for 
determination on the merits.” 


In the antitrust case of United States v. 


Johns-Manville, 1 Fed. Rules Decisions, 548, 
the court said in regard to a motion to 
strike, at page 550: 


“The object of the pleading is to give 
the opposite party notice of the claim 
that will be made against him or the 
defense that will be interposed. The com- 
plaint shall contain a plain statement of 
the claim, showing that the pleader is 
entitled to relief. Forms are annexed to 
the Rules, among them forms of com- 
plaint, that are undoubtedly intended to 
illustrate the manner in which the charge 
of the plaintiff should be set out. 


“Tt is true that it has been said many 
times by courts that pleadings should 
contain statements of fact and not conclu- 
sions of the pleader. It has also been 
said that the pleader should set forth 
ultimate facts and not evidence, but where 
the line may be drawn between an ulti- 
mate fact and a conclusion of the pleader 
is something the courts have never been 
able to say. 

“Tt must be remembered that the ex- 
istence of a combination to restrain trade, 
such as charged here, can seldom be 
proved by the evidence of witnesses to 
the effect that the parties have entered 
into a specific, oral or written agreement 
for that purpose. The proof usually con- 
sists of evidence of circumstances from 
which that conclusion follows. The alle- 
gation of the complaint in such cases 
cannot, in the nature of things, be as 
definite and specific as in cases of a 
different character. It is not necessary 
or proper for the pleader to set out in 
his complaint the circumstances from 
which he draws his conclusions, nor is it 
necessary that such circumstances be set 
out to enable the defendant to answer. 

“The objection that the complaint is 
redundant and contains some matter that 
is immaterial rests possibly on a some- 
what better foundation, but I find nothing 
in it that is impertinent or scandalous. 
The allegations which appear to me now 
to be immaterial are not so numerous as 
to place an undue burden on the defend- 
ant in answering.” 


In 2 Moore’s Federal. Practice, 2d Ed., 


paragraph 12.21 (2), page 2317, it is stated: 


“Motions to strike alleged redundant, 
immaterial, impertinent or scandalous mat- 
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ter are not favored. Matter will not be 
stricken from a pleading unless it is clear 
that it can have no possible bearing upon 
the subject matter of the litigation. If 
there is any doubt as to whether under 
any contingency the matter may raise an 
issue, the motion should be denied. Even 
if the allegations are redundant or im- 
material, they need not be stricken if 
their presence in the pleading cannot 
prejudice the adverse party. * * * Short 
of abuse or practical impropriety, a rea- 
sonable latitude should be allowed to a 
pleader in the statement of his claim or 
defense; and * * * not every dubious or 
errant phrase in a pleading should be 
eradicated from it to suit the taste of a 
critical adversary.” 


With these views of Rule 12 (f) in mind, 
the court will examine the specific objec- 
tions made by the defendant. It should be 
kept in mind that a complaint should be 
considered in its entirety. 


[Allegation of “Control” Not Stricken] 


Defendant first objects to the last sen- 
tence of paragraph 4 of the complaint and 
requests that the sentence be stricken. This 
sentence reads as follows: 


“Goebel has recently sought to control 
distributors of its products by oral agree- 
ments or licenses.” 


Objection is made to this sentence on the 
ground that it is redundant and immaterial, 
and that the sentence, by its unlimited 
wording, includes both intrastate and in- 
terstate commerce, while only interstate 
commerce is subject to the federal antitrust 
laws. Defendant also contends that the 
word “control” is just a legal conclusion. 
From the authorities quoted and cited above 
it is apparent that this sentence should not 
be stricken. This statement is part and 
parcel of the plaintiff’s allegations of facts 
which tend to indicate that the defendant 
generally followed a course of dealing that 
has violated the antitrust laws. This sen- 
tence might be material, dependent upon 
the proofs, and will not be stricken, Fur- 
ther, even though the word “control” may 
be a legal conclusion, it cannot be stricken 
on that ground alone. In French v. French 
Paper Co., 1 Fed. Rules Decisions, 531, the 
late Judge Raymond of this court said: 


“In the case of Samuel Goldwyn, Inc. v. 
United Artists Corporation, 35 Fed. Supp. 
633, it was held that a motion to strike 
paragraphs of a complaint should be 
granted only when the allegations thereof 
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have no possible relation to the contro- 
versy, and if the court is in doubt 
whether under any contingency the mat- 
ter may raise an issue, the motion should 
be denied.” 


See also A. B. Dick Co. v. Marr [1948- 
1949 TravE Cases § 62,408], 9 Fed. Rules 
Decisions, 99, and other authorities which 
I cited. 


[Complaint Must Be Considered 
in Its Entirety] 


Second, the defendant moves to strike 
all of paragraph 6 of the plaintiffs’ com- 
plaint. This paragraph states in substance 
that the distributors of the defendant’s 
products are subject to its control, because 
the defendant has the power to cancel its 
distributorship agreements at any time. De- 
fendant contends that this paragraph is re- 
dundant and immaterial because it does not 
allege that this relationship is in the course 
of interstate commerce or affects interstate 
commerce. The allegations of this para- 
graph may well be material in that the 
facts alleged, if true, might constitute a 
link in the chain of proof indicating that 
the defendant violated the antitrust laws. 
Furthermore, other paragraphs of the com- 
plaint sufficiently allege the requisite rela- 
tion to interstate commerce. It is not 
necessary for each paragraph to be suf- 
ficient, standing alone. The complaint must 
be considered in its entirety. The motion 
to strike paragraph 6 is denied. 


[Employees of Corporation Cannot 
Conspire with Themselves | 


The defendant’s third contention is that 
paragraph 11 of the complaint should be 
stricken on the ground that it is redundant 
and immaterial, and on the ground that the 
officers and employees of the defendant 
could not conspire among themselves. 


This paragraph 11 of the complaint reads: 


“Some time subsequent to May 5, 1938, 
Goebel made it a practice to appoint 
distributors without written contracts, 
and would not sign a written contract 
with a distributor. The purpose thereof 
was to more easily control outlets of 
competing products and restrain trade 
and commerce among the several states.” 


Then this paragraph goes on: 


“Subsequently also the officers and em- 
ployees of defendant conspired to bring 
about cancellation of all written contracts 
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of distributorship, and also conspired to 
compel and coerce licensees and distribu- 
tors having written distributorship con- 
tracts and oral contracts from only 
wholesaling beers that were not competi- 
tive or only certain competitive beers, and 
further that said officers and employees 
of defendant conspired to control and 
regulate competition by the dictations set 

forth above in paragraph 8 (a) to (e) 

inclusive of this complaint.” 

I think it is clear that officers and em- 
ployees of the defendant corporation could 
not conspire with themselves. If the acts 
of such officers and employees were within 
the scope of their employment, their acts 
and doings would be those of the corpora- 
tion, and, of course, if their acts and doings 
were outside of the scope of their employ- 
ment, the defendant corporation would not 
be bound. The court is of the opinion that 
that part of paragraph 11, which alleges 
that the officers and employees of the de- 
fendant conspired, that is, beginning with 
the third sentence and continuing to the 
end of the paragraph, is improper and 
should be stricken. In summary, the court 
holds that the first two sentences of para- 
graph 11 of the complaint may stand, and 
that the balance of said paragraph 11 may 
be stricken. 


The first two sentences of paragraph 11 
may well have some relation to the issues 
in this case, and, further, they certainly 
cannot prejudice the defendant in any way. 


[Damage Allegation Is Material] 


The fourth contention of the defendant 
is that paragraph 13 of the complaint, ex- 
cept the last sentence, should be stricken, 
because it is redundant and immaterial. 
This paragraph merely states in substance 
that on April 6, 1950, the defendant canceled 
its distributorship agreement with the plain- 
tiffs, thereby causing them certain alleged 
damages. This paragraph is clearly material, 
as the plaintiffs, to recover, must establish 
their damages which they allege resulted 
from the defendant’s alleged acts and doings 
in violation of the antitrust laws. See 
Myers v. Shell Oil Co, [1950-1951 TRAvE 
Cases { 62,816], 96 Fed. Supp. 670, page 
674. The motion to strike paragraph 13 of 
the complaint, except the last sentence 
thereof, is denied. Of course, the court well 
recognizes that the plantiffs must first estab- 
lish that the alleged acts of the defendant 
constituted violations of the antitrust laws 
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before the plaintiffs are entitled to recover 
their damages. Nevertheless, it is proper 
that the complaint contain allegations as to 
the grounds on which the plaintiffs base 
their claim for damages. 


[Corporation Cannot Conspire with Itself | 


The defendant’s fifth contention is that 
the part of paragraph 15 of the complaint, 
reading as follows, should be stricken: 


“The defendant, its officers and agents, 
have conspired among themselves to bring 
about the cancellation of all written dis- 
tributor contracts.” 


Of course, the acts and doings of officers 
and employees of the defendant company, 
if within the scope of their employment, 
would be in law the acts and doings of the 
defendant itself. It is, of course, elemental 
that the defendant could not conspire with 
itself. However, the sentence refers to an 
alleged conspiracy between the defendant 
and its agents, and it would seem that the 
word “agents” refers to distributing agents 
of the defendant’s products. The defendant 
could conspire with its agent distributors. 
The court holds that the words “its offi- 
cers,’ appearing in the first line of para- 
graph 15 of the complaint should be stricken. 
The balance of paragraph 15 shall stand. 


[Legal Conclusions Not Stricken] 


The defendant’s sixth contention is that 
paragraph 16 of the complaint should be 
stricken, because it states only legal con- 
clusions. As IJ said before, in considering 
motions to strike under Rule 12 (f), a 
pleading is not necessarily defective because 
it states conclusions of law. It is well rec- 
ognized that under certain situations the 
statement of a conclusion of law is the 
clearest and the simplest way of stating a 
claim for relief. See 1 Barron & Holtzoff, 
page 734. The motion to strike paragraph 
16 of the complaint is denied. 


[Allegations Found To Be Material] 


The defendant’s seventh contention is 
that paragraph 17 of the complaint should 
be stricken in its entirety, because the facts 
there alleged are redundant and immaterial. 
It is obvious that the allegations of para- 
graph 17 might be material, dependent upon 
what facts plaintiffs are able to prove by 
competent and admissible evidence. De- 
fendant’s motion to strike paragraph 17 
is denied. 
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The defendant’s eighth contention is that 
paragraph 18 of the complaint should be 
stricken on the ground that the allegations 
are redundant and immaterial. This para- 
graph alleges in substance that the defend- 
ant has engaged in a conspiracy to monopolize 
trade and commerce among the several 
states, and to monopolize the wholesale and 
retail distribution of beer in certain areas 
of the country. These allegations of the 
complaint may be somewhat repetitious, 
but, dependent upon what the proofs may 
show, they may be quite material. At least 
these allegations certainly cannot prejudice 
the defendant. 

See Vernor Ginger Ale Bottling Corpora- 
tion v. Hines-Ideal Bottling Co., 8 Fed. Rules 
Decisions 240, pages 241, 242; American 
Machine & Metals, Inc. v. De Bothezat Im- 
peller Co., 8 Fed. Rules Decisions, 306, 
page 308. In Kraus v. General Motors Cor- 
poration, 27 Fed. Supp. 537, page 541, the 
court said, in part: 


“Defendant further asks to have certain 
matters and paragraphs stricken from the 
complaint. The court is of the opinion 
that such motion should be denied. Where 
no harm can come to the defendant, 
ordinarily the court is very cautious about 
disturbing the pleading, unless the court 
can clearly see that the allegations have 
no possible bearing upon the subject 
matter of the litigation. 


“Tn Gerseta Corporation v. Silk Associa- 
tion of America, 220 App. Div. 302, 222 
N. Y. Supp. 7, the court said: 


“*The defendants further contend that 
numerous allegations of the complaint 
are incompetent and irrelevant, and that 
they should be stricken out on that ac- 
count, as well as for other reasons. Mo- 
tions to strike out parts of a pleading as 
irrelevant and redundant are not favored 
by the court. Where, under any possible 
circumstances, evidence of facts pleaded 
in the allegations sought to be stricken 
out have any bearing on the subject mat- 
ter of the litigation, the motion should 
be denied. If the complaint sets out 
more than is required to sustain the 
action, such matters cannot be said to be 
irrelevant or redundant, although they 
may be intermingled with essential allega- 
tions, expressions and language not strictly 
speaking necessary. * * * To eliminate 
all such matter, which upon a critical 
analysis might seem irrelevant or re- 
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dundant, would endanger the structure 
upon which the plaintiff's cause of action 
is founded.’” 


It is generally recognized that allegations 
of a complaint should not be stricken unless 
it is perfectly clear that such allegations 
can have no possible bearing upon the issues 
of the litigation. The court is of the opinion 
that the motion to strike paragraph 18 of 
the complaint should be denied. 


The defendant’s ninth and last contention 
is that paragraph 19 of the complaint should 
be stricken, because it is redundant and 
immaterial and states only legal conclusions. 
This paragraph of the complaint alleges 
that the defendant unlawfully entered into 
coniracts for the sale and distribution of 
its beer products to distributors on the 
express condition or agreement that they 
were to refrain from dealing in beer prod- 
ucts of defendant’s competitors, and that 
such action substantially lessened the com- 
petition among brewers and distributors. 


The allegations of this paragraph are 
likewise somewhat repetitious, but, depend- 
ent upon the facts shown by the proofs, 
such allegations may be material. In any 
event, the allegations of this paragraph are 
not prejudicial to the defendant and should 
not be stricken. 


In general, the objections raised by the 
defendant to certain allegations of the com- 
plaint can far better be considered and 
disposed of in the course of the trial, 
through the court’s rulings upon the admis- 
sibility of evidence in a trial on the merits. 


The court’s holding upon the defendant's 
present motion to strike is without prejudice 
to the defendant’s right to object to the 
admissibility of testimony in the course of 
trial, and without prejudice to defendant’s 
right to move for a directed verdict at the 
close of the plaintiff’s proofs. 


In summary, the court denies the defend- 
ant’s motion to strike any part or portion 
of the complaint, except that that part of 
paragraph 11 following the first two sen- 
tences may be stricken; and the words “‘its 
officers” appearing in the first line of para- 
graph 15 may be stricken. 


An order will be entered in accordance 
with the court’s opinion. No costs will be 
allowed on this motion. 
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[1 67,432] Peter Pappas and George Pappas, trading as Pappas Brothers v. Loew’s 
Inc., et al. 


In the United States District Court for the Middle District of Pennsylvania. Civil 
Action No. 4068. Dated February 12, 1953. 


Sherman Antitrust Act 


Suit for Civil Damages—Production of Documents—Interrogatories Requesting Copies 
of Documents and Compilation of Information—Where a defendant has produced for 
inspection and copying all available film contracts, booking books, film records, and work 
sheets pursuant to plaintiffs’ motion, the defendant need not furnish copies of all con- 
tracts for the exhibition of first run pictures requested by the plaintiffs in interrogatories 
directed to the defendant. Also, interrogatories requiring the compilation of information 
contained in the material produced for inspection and copying are improper. 


See the Sherman Act annotations, Vol. 1, ¥ 1640.579. 


Suit for Civil Damages—Interrogatory Calling for an Opinion—Availability of 
Material for Analysis—An interrogatory requesting the name, producer, and dates of 
exhibition of all ‘““Type A” pictures need not be answered where there exists a conflict 
as to what the term “Type A” pictures actually means and where the contracts under which 
all pictures were exhibited have been presented to the plaintiffs for their analysis, although 
there is nothing in Rule 33 of the Federal Rules of Civil Procedure precluding the calling 
for an opinion in an interrogatory. 

See the Sherman Act annotations, Vol. 1, J 1640.579. 


Suit for Civil Damages—Interrogatories—Objections.—Objections to interrogatories 
must be sufficiently specific to enable the court to ascertain therefrom their claimed 
objectionable character, and the burden of persuasion is on the objecting party to show 
that the interrogatories should not be answered. 


See the Sherman Act annotations, Vol. 1, § 1640.579. 


Suit for Civil Damages—Interrogatories—Information Within the Knowledge of 
the Interrogating Party and Information Available from Documents Furnished.—It is no 
objection to an interrogatory that the information sought is within the knowledge of 
the interrogating party because one purpose of interrogatories is to obtain admissions 
from the adverse party. However, answers to interrogatories which are available to 
the interrogating party from documents previously supplied to such party need not be 
answered. 

See the Sherman Act annotations, Vol. 1, { 1640.579. 


Suit for Civil Damages—Scope of Interrogatories—Limitation.—Where the issue 
of a suit is confined to the competition between two theatres in a specified town, inter- 
rogatories requesting the defendants to list all subsidiaries engaged in any branch of 
the motion picture industry over an 18-year period and to name the first run theatres 
conducted by each defendant or its subsidiary over an 18-year period throughout the 
United States are too broad. The interrogatories are limited to the area covered by 
the defendant theatre circuit and the plaintiff involving theatres similarly situated. 


See the Sherman Act annotations, Vol. 1, J 1640.579. 
For the plaintiffs: Karl V. Reichard, Milton, Pa., and Charles Bidelspacher, 
Williamsport, Pa. 


For the defendants: Edward W. Warren of O’Malley, Harris, Warren and Hill, 
Scranton, Pa, and S. Augustus Davis, Scranton, Pa., for Comerford Theatres, Inc.; 
Wolf, Block, Schorr and Solis-Cohen, Philadelphia, Pa., for Warner Bros. Pictures, Inc.; 
and Arlin M. Adams of Schnader, Harrison, Segal and Lewis, Philadelphia, Pa. and 
Furst, McCormick, Muir and Lynn, Williamsport, Pa., for all other defendants. 
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Opinion. 
[Suit for Civil Damages] 


Mourpny, District Judge [/n full text]: 
This is an action under the antitrust laws 
by the owners and operators of the Legion- 
naire Theatre in Milton (Pop. 8573) against 
ten distributors of motion pictures and 
Comerford Theatres, Inc., which operates 
the Capitol Theatre, the only other theatre, 
located in Milton in this district. All de- 
fendants have filed answers denying the 
critical averments of the complaint, the 
charge of violating the antitrust laws and 
the claim that plaintiffs have suffered dam- 
ages. Plaintiffs and defendants each filed 
motions to produce documents under Rule 
34, plaintiffs addressed to defendant Comer- 
ford alone. Plaintiffs then propounded in- 
terrogatories to the defendants under Rule 
33, nineteen addressed to Comerford, thirty 
to each of the other defendants. 


Comerford answered all but interrogato- 
ries 11, 12, 13, 14, 15 and 19) to which it 
objected generally and specifically. The 
other defendants each objected generally 
to all of the interrogatories submitted and 
Speciicallys ton Om LOM Sorel eos LO mmli7meloe 
LOW 20-2128 29 ramde30: 


[Answers to Interrogatories] 


In its answer to plaintiffs’ interrogato- 
ries Comerford stated: (a) from June 30, 
1934, when it opened its Milton theatre, 
to August 3, 1941, the-date of filing the 
complaint, it had numerous contracts with 
all other defendants, except the Universal 
Corporation, for the exhibition of motion 
pictures but that in none of them was any 
preference accorded to their Milton theatre 
over that of plaintiff; (b) commencing June 
30, 1934, they contracted for pictures to 
be exhibited on a first run basis in Milton 
at the Capitol Theatre through their desig- 
nated agents, and that the agreements were 
executed by those agents on their behalf 
and by others on behalf of the other defend- 
ants: (c) each picture which was exhibited 
on a first run basis at the Capitol Theatre 
in Milton was licensed on an _ individual 
basis. A separate agreement was negotiated 
and entered into with the distributors on 
a picture by picture basis but there were 
many instances where the person negotiat- 
ing for pictures at the Capitol Theatre at 


1Or that type which would be exhibited first 
run in any metropolitan area. 
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Milton was also negotiating for the same 
film for other theatres, and that after the 
minds had met on the separate agreements 
as a matter of convenience to all parties 
and to minimize the records that must be 
executed and filed, the terms of those 
agreements were entered on a single docu- 
ment setting forth the terms for each 
theatre; (d) after December 9, 1949, licens- 
ing agreements for exhibition of pictures 
at the Capitol were restricted to a single 
motion picture and were entered into on 
the basis of competitive bidding. 


During the time in question all types of 
pictures were offered by the other defend- 
ants to Comerford for exhibition first run 
in Milton; some thus offered were not ex- 
hibited. Comerford kept no records of pic- 
tures offered for exhibition first run in Milton 
and no representative of Comerford has any 
recollection in that respect. 


[Documents Produced] 


Pursuant to plaintiffs’ rule to produce, 
Comerford was ordered to and produced 
for inspection and copying all available film 
contracts (some thousands thereof), book- 
ing books, film records and work sheets. 
Those records list all pictures which have 
been exhibited on first run basis at the 
Capitol Theatre in Milton, and present for 
plaintiffs studying, copying and photograph- 
ing all available contracts. 


[Information Requested in Interrogatories] 


Plaintiffs in their interrogatories asked 
Comerford (#11) to state the terms and 
attach copies of all contracts for exhibi- 
tion first run in Milton; (#12) to name 
the pictures, producer and dates of ex- 
hibition first run in Milton of all “Type A”? 
pictures; to list the pictures licensed (#13) 
under individual licensing agreements for 
the particular film, (#14) covering exhibi- 
tion rights for two or more pictures; (# 15) 
all other contracts in addition to #13 and 
#14; and finally (#19) to name all Type 
A pictures licensed under agreements cov- 
ering two or more theatres, naming the 
pictures shown in Milton and those not 
shown there. As to 13, 14, 15 and 19 de- 
fendant was asked to state the terms of 
each particular agreement. 
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“The deposition- discovery rules create 
integrated procedural devices.” Hickman v. 
Taylor, 1947, 329 U. S. 495 at 505, 67 S. Ct. 
385, Ie ae 2 eS 


“ce 


this we believe to be a recog- 
nition by the Court that the production 
by a party of any documents, either for 
mere inspection or for obtaining a copy, 
is predicated upon first showing good 
cause therefor and consequently is to be 
obtained only by proceeding under Civil 
Procedure Rule 34.” Alltmont v. United 
Sedtes 3 6CiLe 1950. 1//Re 2deO/l at O75: 
See 4 Moore’s Federal Practice, 2d Ed., 
p. 2322. “Most of the cases have held 
that interrogatories requesting copies of 
documents are not proper in any situa- 
tion.” Citing cases. 


“Tn general where records have been 
produced for inspection and copying, 
interrogatories requiring compilation of 
the information there contained would be 
improper.” Savannah Theatre Co. v. Lucas 
& Jenkins, D. C. Ga. 1943, 10 F. R. D. 461 
at 464. 


“Tf the matter inquired of be only 
found in records or documents and is 
only available at very considerable effort 
Or expense, and the books or documents 
be equally available to both parties 
no reason would seem to exist to cast 
the burden of effort or expense upon the 
interrogated party.” Cimema Amusements 
Inc. v. Loew's Inc., D. C. Del. 1947 [1946- 
1947 TrapE Cases § 57,622], 7 F.R.D. 318 
at 321, 322, and see Moore /d. at 2320. 
“Tt is also obvious that one party should 
not be allowed to require another to 
make investigation, research or compila- 
tion of data or statistics for him which 
he might equally as well make for him- 
self.” Byers Theatres Inc. v. Murphy, D. C. 
Va. 1940, 1 F. R. D. 286 at 289; Klein vw. 
Weader Elec Corps, DirG. Ml, 1948/1858: 
Supp. 624 at 625. 


Copies need not be furnished. Bruen v. 
Pipe eae ID. Pas 104825 BY RAD? 3225 
Barrows v. Ke Me Dy Ga wNs Y¥011 
F. R. D. 400 at 401, and see Caldz well 
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Clements Inc. v. McGraw-Hill Co., D.C. N.Y 
[1952 Trape Cases §-67,261], 12 F. R. D. 
Sel eke Shs, 


[Opinion Interrogatory Improper Under 
Circumstances | 


The term “Type A” picture is not one 
upon the definition of which those in the 
industry are in agreement. At best it is 
a matter of opinion.’ 


While we are fully cognizant of the 
fact that there is nothing in the rule pre- 
cluding the calling for an opinion in an 
interrogatory, see Moore Op. Cit. supra 
at p. 2310, and se Caldwell-Clements Inc. v. 
McGraw-Hill Pub. Co., supra. 12 F. R. D. 
at 543-544, in view of the conflict as to 
what the term actually means and because 
the contracts have been presented to the 
plaintiffs for their analysis, we will sus- 
tain the objection to the interrogatory 
calling for an opinion. Onofrio v. American 
Beauty Macaroni Co., D., C. Mo. 1951, 11 
Ee OR! Dyas at] 184) shi atter’ plaintifis 
have completed their examination of the 
documents produced they believe they have 
not secured all available information they 
may again move so that the gaps, if any, 
may be filled. 


[Objections Must Be Specific] 
As to the other defendants— 


While defendants have objected gener- 
ally to all thirty interrogatories, they have 
objected specifically to only fourteen. The 
burden of persuasion is on the objecting 
party to show that the interrogatories 
should not be answered. See Moore Id. 
p. 2336. Objections must be sufficiently 
specific that the court may, in consider- 
ing such objections with the interrogato- 
ries propounded, ascertain therefrom their 
claimed objectionable character. Jd. We 
do not believe defendants’ general objec- 


2 See the Annals of the American Academy of 
Political and Social Science, November, 1947, 
‘“‘The Motion Picture Industry,’’ at p. 7, ‘“‘When 
Adolph Zukor had launched his Famous Players 
company, he presented a schedule of attractions 
in three classes—A, B, and C. Class C was to 
present famous picture players in famous plays. 
Bernhardt was typical of Class A. Mary Pick- 


ford was Class GC.”” And Jd. at p. 22, “The 
‘program’ or ‘B’ picture . . . The feature pic- 
tures...” P. 29, ‘‘The appeal of a picture 


varies considerably from theater to theater.”’ 
P. 52 and see P. 127, ‘‘Class A commercial film.”’ 
See pp. 132-133, ‘‘. . . policies which combine 
A, B, and C picture ratings.’’ See William 
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Goldman Theatres Inc. v. Loew’s Inc., 3 Cir. 
1945 [1944-1945 TRADE CASES { 57,401], 150 F. 
2d 738 at 741, ‘‘First class pictures.’’ And see 
record in Goldman case, p. 398a-399a, and Vol. 
1 Joint App. Id., p. 209-211a, 212-241a, and see 
Vol. 11, The World Book Encyclopedia, p. 5290; 
United States v. Crescent Amusement Co. [1944- 
1945 TRADE CASES { 57,316], 323 U. S. 173 at 
182, ‘‘feature picture.’’ Interstate Circuit Inc. 
v. United States, 306 U. S. 208 at 214, “First 
class feature films.’’ Bordonaro Bros. Theatres 
Inc. v. Loew’s Inc., W. D. N. Y. 1947, 7 F. R. D. 
210, 211, ‘‘first class feature motion picture for 
exhibition on first run.”’ 
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tions meet. that test. 
Ai Lines Inc.,-D. C. M. D. Pa. 
OR, 1 ay, Al aie 27S: 


Interrogatory #9 will be answered. In 
giving the customary procedure followed 
by the particular defendant for the ar- 
rangements of exhibition of pictures in 
Milton, defendant may incorporate by ret- 
erence the Comerford reply. 


See Wolf v. United 
1949, 


“One purpose of interrogatories is to 
obtain admissions from the adverse party. 
It is therefore no objection in the usual 
case that the information sought is with- 
in the knowledge of the interrogating 
party.” Moore Jd. p. 2293. 


Objection to #10 is overruled. 


[Scope of Interrogatories Limited] 


In #13 plaintiffs ask defendants to list 
all subsidiaries engaged in any branch of 
the motion picture industry over an 18 
year period; to state the nature and extent 
of the intercorporate relationship. As to 
the permissible scope of interrogatories, 
see 4 Moore Id., pp. 2267, 2289; G. & P. 
Amusement Co. v. Regent Theatre Co., D. C. 
@hio 19499 Ee Re Davy2i ‘at 7245 eA to 
the possible scope of the interrogatories, 
see Annals, Op. Cit. supra, “The Problem 
of Monopoly”, at p. 126. See Savannah 
Theatres Co. v. Lucas & Jenkins, supra, 
10 F. R. D. at 464; Cinema Amusements 
Inc. v. Loew's Inc., supra, 7 F. R. D. at 322. 
“The asserted history of the conspiracy 
and not the scope of plaintiffs damage 
provides the temporal boundary for the 
discovery. Hillside v. Warner Bros. Co., 
Dina a/R: SD) 260) 26223 ~Caldzwell= 
Clements Inc. v. McGraw-Hill Pub. Co., 
supra, 12 F. R. D. at 536, but see Id. at 
537; Bordonaro Bros. Theatres Inc. v. Loews 
Inc., supra, 7 F. R. D. at 213, and see Sug- 
gested imitations) in 13 FL RocD) 54 
In view of the limited problem with which 
we are confronted, i. e., competition be- 
tween two theatres in Milton, we feel the 
interrogatory is too broad in scope and 
must be modified. 


Each defendant is required to state wheth- 
er or not any subsidiary corporation ever 
did any business either with Comerford 
theatres, the other defendant, or the plain- 
tiffs directly for their Milton theatre, If 
any such occurred the defendant should 
state the nature and extent of the corpo- 
rate relationship of such subsidiary with 
the particular defendant. 
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#14 asks the location and names of 
first run theatres conducted by each de- 
fendant or its subsidiary over an 18 year 
period throughout the United States. See 
Annals, Op. Cit. supra at p. 126. 


#15 covers the same area of inquiry 
where theatres were jointly operated. 
Paragraph 16 of the complaint ‘says the 
unlawful acts and violations and the in- 
terstate commerce involved were carried 
out in part in this district. Paragraphs 
19, 20 and 21 limit the area to the borough 
of Miltion. We feel the inquiry too broad 
and for the reasons discussed in disposing 
of #13, we limit the required answers to 
the area covered by the Comerford circuit 
and the plaintiff involving theatres sim- 
ilarly situated. 


#16 is the “Type A” inquiry discussed 
supra, and is subject to the same geo- 
graphical area objections as #13 to #15 
inclusive. Objection thereto is therefore 
sustained. For the same reason the ob- 
jection to #17 as stated is sustained. 


If in view of footnote 2, supra, plain- 
tiffs will modify their inquiry, the infor- 
mation will be ordered furnished as to 
theatres similarly situated in the Comer- 
ford circuit—plaintiffs’ area. 


[Answers Available from Documents] 


After modification to #16 the answer 
to plaintiffs’ #18 may be obtained from 
the documents already supplied by Comer- 
ford. Plaintiffs may then ask for admis- 
sion of the truth of their findings. 


#19 and #28 make the same inquiry 
in effect as Comerford’s # 12 and # 13; # 20 
as Comerford’s #14; #21 the same as 
Comerford’s #15 and #19; so too as 
to plaintiffs’ #29 and #30. 


The answers are available to the plain- 
tiffs from the documents aiready supplied. 
If after plaintiffs’ investigation and com- 
pilation additional information is required, 
inquiry may then be made with reference 
thereto. 


As to the scope of interrogatories gen- 
erally, see observations of Judge Leahy 
in Zenith Radio Corp. v. Radio Corp. of 
America, D. C. Del. 1952 [1952 Trape Cases 
{ 67,401], 106 F. Supp. 561 at 565. 


An order embracing the foregoing will 
be handed down _ herewith. 
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[67,433] United States v. Allied Florists Association of Illinois, et al. 


In the United States District Court for the Northern District of Illinois, Eastern 
Division. Civil Action No. 51C1036. Dated February 13, 1953. 


Case No. 1108 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Consent Decrees—Practices Enjoined—Restrictive Agreements—Flower Wholesalers 
and Association, Trade Publishers, and Credit Association—Flower wholesalers, flower 
trade associations, flower trade magazine publishing companies, and a credit association are 
enjoined by a consent decree from entering into any agreement which has the effect of 
(1) restricting the privilege of any person to advertise in the publications of the publishing 
companies, (2) restricting membership in, or use of the credit facilities of, the credit 
association to any wholesaler, (3) refusing to purchase cut flowers from, or to handle cut 
flowers on a consignment basis for, or discriminating against, any grower who has sold, 
does sell or intends to sell cut flowers directly to any retail florist, (4) refusing to extend 
credit to any retail florist in connection with the purchase, sale or consignment of cut 
flowers, (5) inducing any grower to refrain from selling to any retail florist, (6) refusing 
to purchase or handle cut flowers from any grower, and (7) allocating customers for the 
growing of flowers or the distribution or sale of cut flowers. 


See the Sherman Act annotations, Vol. 1, § 1530.90, 1590. 


Consent Decrees—Practices Enjoined—Fixing of Prices, Commissions, and Quantities 
of Flowers—Discrimination—Flower wholesalers, flower trade associations, flower trade 
magazine publishing companies, and a credit association are enjoined by a consent decree 
from entering into any agreement which has the effect of (1) fixing prices of, or other 
terms or conditions of sale for, cut flowers sold to third persons, (2) establishing commis- 
sions to be charged by wholesalers for the sale of cut flowers, (3) establishing the quantity 
of cut flowers to be sold, (4) discriminating as to price, discount, or other term or condi- 
tion of sale for cut flowers sold to any other wholesaler, and (5) establishing conditions of 
credit for the sale of cut flowers to retail florists. 


See the Sherman Act annotations, Vol. 1, J 1240.141, 1530.10. 


Consent Decrees—Practice Enjoined—Deductions for Advertising and Collection of 
Accounts.—Flower wholesalers are enjoined by a consent decree from (1) deducting after 
a specified date from any remittance made to any grower any portion of such remittance 
for advertising purposes, without first having notified such grower of this provision of the 
decree, and without having obtained, annually, the prior written consent of each grower 
to such deduction, (2) collecting any overdue account from any retail florist for any other 
wholesaler, and (3) fixing prices or other terms for the resale of cut flowers to third 
persons. 

See the Sherman Act annotations, Vol. 1, J 1530.10. 

Consent decrees—Practices Enjoined—Refusal to Accept Advertisements Except Upon 
Conditions.—Two flower trade magazine publishing companies are enjoined by a 
consent decree from refusing to accept for publication any advertisement, or discriminating 
as to price, space, arrangement, location, commencement or period of insertion or any 
terms of publication of advertisements, where the reason for such refusal or discrimination 
is expressed or implied that the (1) grower submitting the advertisements has sold or sells 
cut flowers directly to retail florists or to consumers, or (2) person submitting the adver- 
tisements transacts business outside a specified area or is not a member of, or approved by, 
any association or other organization. 


See the Sherman Act annotations, Vol. 1, J 1530.90. 


Consent Decrees—Specific Relief—Dissolution of Association A wholesale cut flower 
association is ordered by a consent decree to cause the dissolution of the association, and 
its officers are ordered to file an affidavit with the court setting forth the steps taken to 


comply with such order. 
See the Sherman Act annotations, Vol. 1, f 1535.10. 
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Consent Decrees—Specific Relief—Associations To Admit New Members.—A florists 
association is ordered by a consent decree to (1) admit to its membership any retail florist, 
grower or wholesaler on non-discriminatory terms, but such association may classify such 
members solely for the purposes of internal organization and assessing of dues, (2) allow 
each of its members to attend each and every meeting with the exception of meetings 
held by its officers or board of directors, and (3) furnish a copy of this decree to each 
of its present members and to each of its future members on their admission to member- 
ship. Also, a credit association is ordered to admit to membership in its “Florist Whole- 
saler Credit Group” any wholesaler making a written request therefor and to make avail- 
able its facilities to all wholesalers upon non-discriminatory terms. 


See the Sherman Act annotations, Vol. 1, {| 1230.151, 1535.90. 


Consent Decrees—Application for Relief by Government—Necessary Showing.—A 
consent decree provides that after a specified period of time the Government may apply 
for other and further relief with regard to the activities of any of the defendants relating 
to credit, and such relief may be granted upon proper showing but without the necessity 
of a showing by the Government of any change of circumstances since the entry of the 
decree. 


See the Sherman Act annotations, Vol. 1, { 1560.15. 


For the plaintiff: Edward P. Hodges, Acting Assistant Attorney General; Edwin H. 
Pewett, Chief, Judgments & Judgment Enforcement Section; and William D. Kilgore, 
Jr., Charles F. B. McAleer, Ralph M. McCareins, and Raymond D. Hunter, Attorneys. 


For the defendants: Lawrence S. Newmark (Berger and Newmark), Chicago, III., for 
Allied Florists Ass’n of Illinois, Chicago Wholesale Cut Flower Ass’n, Amling Co., 
Chicago Flower Growers, Inc., Louis Hoeckner Co., A. T. Pyfer & Co., George Reinberg 
Co., Peter Reinberg, Inc., San Lorenzo & King Co., Inc., Mrs. Helen Erne McSweeney, 
and Central Flower News, Inc.; Robert C. Eardley (Baker and Eardley), Chicago, IIL, 
for Eric Johnson, Inc.; Samuel M. Lanoff (Morgan and Lanoff), Chicago, Ill., by Edwin 
A. Halligan for Kennicott Bros. Co.; Kenneth B. Kirk (Gann. Secord, Stead and McIn- 
tosh), Chicago, Ill., for Myrtle M. Foerster and Emeline Foerster; Thomas D. Nash, Jr. 
(Nash, Ahern and McNally), Chicago, Ill., for Joseph W. Smith and Agnes P. Smith; 
Harold T. Halfpenny (Halfpenny and Hahn), Chicago, Ill., for Chicago Ass’n of Credit 
Men’s Service Corp.; and K. Raymond Clark and James J. Costello, Jr., by James J. 
Costello, Jr., for The Florist Publishing Co. 

Final Judgment the consent of the parties or this Final 

Judgment being considered as an admis- 

sion or adjudication that any of the de- 

fendants have performed any of the acts 

charged in said complaint, it is hereby 

Ordered, adjudged and decreed, as fol- 
lows: 


[Consent to Entry of Decree| 


BarRNES, District Judge [In full text]: The 
plaintiff, the United States of America, hav- 
ing filed its complaint herein on June 29, 
1951, and the defendants having appeared 
and filed their answers to such complaint 
denying the substantive allegations thereof, I 
and all of the parties hereto, by their re- [Sherman Act} 


spective attorneys having severally con- ; Thee ee P 
sented to the entry of this Final Judgment This Court has jurisdiction of the subject 


without trial or adjudication of any issue of 
fact or law herein and without admission 
by any defendant in respect of any such 
issue; 

Now, therefore, before any testimony has 
been taken and without trial or adjudication 
of any issue of fact or law herein and upon 
consent of all parties hereto, and without 
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matter herein and of all the parties hereto. 
The complaint states a cause of action 
against the defendants under Sections 1 
and 2 of the Act of Congress of July 2, 1890, 
entitled “An Act to protect trade and com- 
merce against unlawful restraints and mo- 
nopolies,” commonly known as the Sherman 
Act, as amended, 
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Jit 
[Definitions] 

As used in this Final Judgment: 

(a) “Allied” shall mean the defendant 
the Allied Florists Association of Illinois; 

(b) “Association” shall mean the defend- 
ant the Chicago Wholesale Cut Flower 
Association; 

(c) “News” shall mean the defendant the 
Central Flower News, Inc.; 

(d) “Review” shall mean the defendant 
The Florist Publishing Company; 

(e) “Credit Association” shall mean the 
defendant the Chicago Association of Credit 
Men’s Service Corporation; 

(f) “Person” shall mean any individual, 
firm, partnership, corporation or other legal 
entity; 

(g) “Cut flowers” shall mean those flowers 
which the grower has cut and shipped to a 
market for ultimate resale to the consumer; 

(h) “Grower” shall mean any person 
who grows, cuts and ships flowers to a 
market for ultimate resale to the consumer; 

(1) “Retail florist” shall mean any person 
engaged in the business of selling cut flowers 
to ultimate consumers; 


(j) “Wholesaler” shall mean any person 
engaged in the business of receiving cut 
flowers from growers and selling cut flowers 
to retail florists; 


(k) “Defendant wholesalers” shall mean 
each and all of the following: 

Amling Company 

Chicago Flower Growers, Incorporated 

Louis Hoeckner Company 

Eric Johnson, Incorporated 

Kennicott Bros. Company 

A. T. Pyfer & Company 

George Reinberg Company 

Peter Reinberg, Incorporated 

San Lorenzo & King Co., Inc. 

Joseph W. Smith 

Agnes P. Smith 

Myrtle M. Foerster 

Emeline Foerster 

Mrs. Helen Erne McSweeney 


III 
[Applicability of Judgment] 


The provisions of this Final Judgment 
applicable to any defendant shall apply to 
such defendant, its successors, subsidiaries, 
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assigns, officers, directors, agents, and em- 
ployees, and to all other persons acting or 
claiming to act under, through or for such 
defendant. 


IV 
[Prohibited Agreements] 


Each of the defendants is enjoined and 
restrained from entering into, adhering to, 
maintaining or participating in any combina- 
tion, conspiracy, contract, agreement, under- 
standing, plan or program, directly or 
indirectly, with any other person which has 
the purpose or effect of: 


(A) Prohibiting, restricting or interfer- 
ing with, in any manner, the privilege of 
any person to advertise in the News or the 
Review or any other similar publication; 

(B) Prohibiting, restricting or denying 
membership in or use of the credit facilities 
or services of the Credit Association to any 
wholesaler; 


(C) Refusing to purchase cut flowers 
from, or to handle cut flowers on a consign- 
ment basis for, or discriminating against, 
any grower who has sold, does sell or in- 
tends to sell cut flowers directly to any re- 
tail florist; 


(D) Refusing to extend credit to any 
retail florist in connection with the purchase, 
sale or consignment of cut flowers. 


V 


Defendants are jointly and severally en- 
joined and restrained from entering into, 
adhering to, maintaining or participating 
in any combination, conspiracy, contract, 
agreement, understanding, plan or program, 
directly or indirectly, with any defendant or 
any other wholesaler which has the purpose 
or effect of: 

(A) Coercing, persuading or inducing, 
or attempting to coerce, persuade or induce, 
any grower to refrain from shipping, selling 
or consigning cut flowers to any retail flor- 
ist or any other person; 

(B) Refusing to purchase or to handle 
cut flowers from any grower; 

(C) Fixing, determining, establishing or 
inducing the adherence to prices of, or 
other terms or conditions of sale for, cut 
flowers sold to third persons; 

(D) Fixing, determining or establishing 
terms or conditions of credit for the sale of 
cut flowers to retail florists; 
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(E) Fixing, determining or establishing 
commissions to be charged by wholesalers 
for the sale of cut flowers; 

(F) Fixing, determining, or establishing 
the quantity of cut flowers to be sold or 
offered for sale; 

(G) Allocating, restricting or dividing 
markets, territories or customers for the 
growing of flowers, or the distribution or 
sale of cut flowers; 

._(H) Discriminating as to price, discount, 
or other term or condition of sale for cut 
flowers sold to any other wholesaler. 


VI 
[Wholesalers’ Practices Enjoined] 


The defendant wholesalers are jointly 
and severally enjoined and restrained from: 
‘ (A) Deducting after July 1, 1953, directly 
er indirectly, from any remittance made to 
any grower any portion of such remittance 
for advertising purposes, without first hav- 
ing notified such grower of this provision 
of this Final Judgment in a form first ap- 
proved by the plaintiff, and without having 
obtained, annually, the prior written consent 
of each grower to such deduction; 


(B) Collecting or attempting to collect 
any overdue account from any retail florist 
for any other wholesaler; 


(C) Fixing, determining or establishing 
prices or other terms or conditions for the 
resale of cut flowers to third persons. 


VII 
[Dissolution of Association Ordered] 


(A) Defendant Association is ordered 
and directed to cause, within thirty (30) 
days after the date of entry of this Final 
Judgment, the dissolution of the Association 
and, within sixty (60) days after the date 
of entry of this Final Judgment its officers 
and directors shall file an affidavit with this 


Court, and send a copy thereof to the plain-. 


tiff herein, setting forth the steps taken to 
comply with the above terms of this Sec- 
tion VII; 

(B) The defendants are jointly and severally 
enjoined and restrained from organizing, 
becoming a member of, or participating in 
the activities of, directly or indirectly, any 
trade association or other organization, the 
activities of which violate or are inconsistent 
with any provision of this Final Judgment. 


{| 67,433 


Court Decisions 
U.S. v. Allied Florists Ass'n of Illinois 


Number 261—56 
2-24-53 


VIII 


[ Associations Ordered to Admit Members] 


Defendant Allied is ordered and directed 
to: 

(A) Admit to its membership any retail 
florist, grower or wholesaler on non-dis- 
criminatory terms and conditions, but de- 
fendant Allied may classify such members 
solely for the purposes of internal organiza- 
tion and assessing of dues; 

(B) Allow each of its members to attend 
each and every mecting of Allied with the 
exception of meetings held by its officers 
and board of directors; 

(C) Furnish a copy of this Final Judg- 
ment to each of its present members and to 
each of its future members on their admis- 
sion to membership. 


IX 


(A) The defendant Credit Association 
is hereby ordered and directed to admit to 
membership in its “Florist Wholesaler Credit 
Group” any wholesaler making a written 
request therefor and to make available its 
services and facilities to all wholesalers 
upon non-discriminatory terms and condi- 
tions; 

(B) At any time after one year following 
the date of entry of this Final Judgment 
plaintiff may apply to this Court for other 
and further relief with regard to the activi- 
ties of any of the defendants relating to 
credit, and such relief may be granted upon 
proper showing but without the necessity 
of a showing by the plaintiff of any change 
of circumstances since the entry of this 
Final Judgment. 


x 
[Advertising Practices Prohibited] 


The defendants News and Review are 
jointly and severally enjoined and restrained 
from refusing to accept for publication or 
refusing to publish any advertisement, or 
discriminating as to price, space, arrange- 
ment, location, commencement or period of 
insertion or any terms or conditions of pub- 
lication of advertisement or advertisements, 
where the reason for such refusal or dis- 
crimination is, in whole or in part, express 
or implied: 

(A) That the grower submitting the ad- 
vertisement or advertisements has sold, 
sells or offers to sell cut flowers directly 
to retail florists or to consumers; 
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(B) That the person submitting the ad- 
vertisement or advertisments: 


(1) Transacts or does business outside 
the Chicago area; 


(2) Is not a member of or approved 
by any association or other organization. 


XI 
[Compliance with Judgment] 


For the purpose of securing compliance 
with this Final Judgment, duly authorized 
representatives of the Department of Justice 
shall upon written request of the Attorney 
General, or the Assistant Attorney General 
in charge of the Antitrust Division, and on 
reasonable notice to any defendant, made 
to its principal office, be permitted: 


(A) Access, during the office hours of 
such defendant, to all books, ledgers, ac- 
counts, correspondence, memoranda, and 
other records and documents in the posses- 
sion or under the control of such defendant, 
relating to any of the matters contained in 
this Final Judgment, and 


(B) Subject to the reasonable conven- 
ience of such defendant, and without re- 
straint or interference from it, to interview 
officers or employees of such defendant, 
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who may have counsel present, regarding 
any such matters. 


Upon such request the defendant shall 
submit such reports in writing with respect 
to any of the matters contained in this Final 
Judgment as from time to time may be 
necessary to the enforcement of this Final 
Judgment. No information obtained by the 
means permitted in this Section XI shall 
be divulged by any representative of the 
Department of Justice to any person other 
than a duly authorized representative of 
the Department except in the course of 
legal proceedings to which the United States 
is a party for the purpose of securing com- 
pliance with this Final Judgment or as 
otherwise required by law. 


XII 
[Jurisdiction Retained] 


Jurisdiction is retained for the purpose of 
enabling any of the parties to this Final 
Judgment to apply to the Court at any time 
for such further orders and directions as 
may be necessary or appropriate for the 
construction or carrying out of this Final 
Judgment, for the modification of any of 
the provisions thereof or for the enforce- 
ment of compliance therewith and the pun- 
ishment of violations thereof. 


[1 67,434] Bernice Feitler and Irwin Feitler, trading as Gardner & Company v. 


Federal Trade Commission. 


In the United States Court of Appeals for the Ninth Circuit. 


January 28, 1953. 


No. 13,011. Dated 


Petition to review an order of the Federal Trade Commission. 


Federal Trade Commission Act 


Misrepresentation—Interstate Sale of Lottery Devices—Extent of Commission’s Juris- 
diction.—A Federal Trade Commission order prohibiting the sale in commerce of lottery 
devices which are to be used or may be used in the sale of merchandise to the public 
by means of a game of chance is affirmed. The fact that the interstate shipment of these 
devices facilitates a kind of merchandising which encourages the public to gamble makes 
such a practice an unfair trade practice subject to the Commission’s jurisdiction. The 
jurisdiction of the Commission in this case does not depend upon any particular effect 
of the operation of punch boards and push cards upon merchandising competition, but 
upon the single fact that these devices, unlike most other gambling devices, are used as 
a means of selling merchandise, which practice is opposed to the public policy of the 
United States. Proof that the use of punch boards in the gambling disposition of mer- 
chandise has no effect upon trade in the same kinds of merchandise by other means could 
not have affected the question of the Commission’s jurisdiction. 


See the Federal Trade Commission Act annotations, Vol. 2, J 6125.141, 6501.50. 
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172 
68, Feitler v. FTC 

Misrepresentation—Interstate Sale of Lottery Devices—Suggested Modification of 
Order Rejected.—A Federal Trade Commission order prohibiting the sale in commerce 
of lottery devices which are to be used or may be used in the sale of merchandise to the 
public by means of a game of chance cannot be considered too broad. The breadth of 
the order must depend upon the circumstances of each case, the purpose being to prevent 
violations of the Act, the threat of which is indicated by the past conduct of the petitioners. 
Modification of the order by deletion of the words “or may be used,” is inappropriate. 
There was some evidence at the hearing that petitioners’ devices may be used as a kind 
of question and answer game. The slips of paper punched from the punch boards have 
a number printed upon them. One who buys a punch may be obliged to answer the 
question before receiving a prize. However, this feature is not used in the actual operation 
of the boards. If use of the boards as question and answer games would not be gambling, 
the deletion of the words “or may be used” from the order would considerably embarrass 
its enforcement, since it would always be open to petitioners to assert that the boards 
could be operated so as not to involve games of chance, even though the question feature 


is a mere subterfuge. The evidence warrants affrmance of the order as issued. 
See the Federal Trade Commission Act annotations, Vol. 2, | 6125.508. 
Affirming a Federal Trade Commission order in Dkt. 4278. 


For petitioners: 
Angeles, Cal., of counsel. 


F. W. James, Evanston, Ill. and George E. Lindelof, Jr., Los 


For respondent: W. T. Kelley, Gen. Coun., Robert B. Dawkins, Asst. Gen. Coun., 


Jno. W. Carter, Jr., Washington, D. C. 


Before Heaty, Bone, and Orr, Circuit Judges. 


[Petition To Review Order] 


Bone, Circuit Judge [Jn full text]: This 
is a petition to review a cease and desist 
order entered against petitioners by the 
Federal Trade Commission. The order was 
entered after a hearing on a complaint 
charging in substance that petitioners (re- 
spondents below) manufacture, sell and dis- 
tribute in interstate commerce devices known 
as push cards and punch boards to manu- 
facturers of and dealers in other articles of 
merchandise; that these push cards and 
punch boards are prepared so as to involve 
games of chance or lottery schemes when 
used in making sales of merchandise to the 
consuming public; that many members of 
the purchasing public have been induced to 
trade or deal with retail dealers selling or 
distributing merchandise by means of these 
lottery devices; that substantial trade has 
been thereby unfairly diverted from com- 
petitors selling similar merchandise who do 
not use these devices; and that the acts and 
practices of petitioners are all to the preju- 
dice and injury of the public and constitute 
unfair acts and practices within the intent 
and meaning of the Federal Trade Com- 
mission Act. 


[Prohibited Practice] 


The Commission made findings and con- 
clusions sustaining all of the substantial 


{| 67,434 


allegations of the complaint and ordered 
petitioners to cease and desist from: 
“Selling or distributing in commerce, as 
‘commerce’ is defined in the Federal Trade 
Commission Act, push cards, punch boards, 
or other lottery devices, which are to be 
used or may be used in the sale or dis- 
tribution of merchandise to the public by 
means of a game of chance, gift enter- 
prise or lottery scheme.” 


[Petitioners’ Contentions] 


Petitioners’ principal contentions are (1) 
that the Commission does not have jurisdic- 
tion to restrain the interstate shipment of 
push cards and punch boards; and (2) that 
the hearing granted petitioners did not com- 
ply with the due process clause of the Con- 
stitution nor with the Administrative Pro- 
cedure Act. The two questions raised are 
related and we believe that the answer to 
the first will also dispose of the second. 

It is no longer open to question that the 
Federal Trade Commission has jurisdiction 
to restrain interstate shipment of gambling 
devices to be used in intrastate sales of 
merchandise. Sec. 5 (a) of the Federal Trade 
Commission Act provides: 

“SEC. 5. (a) * * * The Commission 
is empowered and directed to prevent 
persons, partnerships, or corporations 
* * * from using unfair methods of 
competition in commerce and unfair or 
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deceptive acts or practices in commerce.” 


Pa Sa Gs Aion (8) 
[Cases Cited] 


Recently this court examined the legisla- 
tive history of that provision in a case 
similar to this and concluded: 


_ “Upon a review of the history of Sec- 
tion 5 (a) in connection with the decisions 
of the court thereon, we are of the opinion 
that the petitioner’s use of interstate com- 
merce to ship these devices to be used in 
intrastate commerce in the gambling dis- 
position of merchandise to the ultimate 
consumer is one of the ‘unfair * * * 
practices in commerce’ subject to the pre- 
ventive control of the Commission.” Lich- 
tenstetn v. Federal Trade Commission, 9 
Cir. [1952 Trape Cases { 67,224], 194 F. 
2d 607, 609; see also Bork Mfg. Co. vw. 
Federal Trade Commission, 9 Cir. [1952 
TRADE CASES § 67,225], 194 F. 2d 611. 


The question has been examined in sev- 
eral other circuits and all are in accord with 
the conclusion stated in the Lichtenstein 
case.’ Nothing to the contrary can be found 
in Federal Trade Commission v. Bunte Bros., 
Inc., 312 U. S. 349, where it was merely held 
that the jurisdiction of the Commission does 
not extend to purely intrastate transactions. 
Cf. Federal Trade Commission v. R. F. Keppel 
& Bros., 291 U. S. 304, 313. 


[Fair Hearing Established] 


The contention of petitioners that they 
were denied a fair hearing is predicated 
upon certain rulings of the trial examiner 
striking evidence and refusing to hold hear- 
ings at various cities for the taking of testi- 
mony sought to be introduced by petitioners. 
The only portions of the printed record 
before us which bear on the question of 
the fairness of the hearing are the motion 
of petitioners before the Commission to set 
aside its cease and desist order and the 
order of the Commission denying the mo- 
tion. The exact circumstances under which 
the challenged rulings of the trial examiner 
were made do not appear. However, the 
petitioners’ contentions are clear enough, 
and even accepting their own view of these 


1 Consolidated Manufacturing Co. v. Federal 
Trade Commission, 4 Cir. [1952 TRADE CASES 
1 67,349], — F. 2d — (Decided Oct. 11, 1952); 
Zitserman v. Federal Trade Commission, 8 Cir. 
[1952 TRADE CASES { 67,390], — F. 2d — 
(Decided Dec. 18, 1952); Hamilton Manufactur- 
ing Co. v. Federal Trade Commission, C. A. 
D. C. [1952 TRADE CASES f 67,216], 194 F. 2d 
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rulings, we are of the opinion that peti- 
tioners were not prejudiced thereby. 


In the motion to set aside the cease and 
desist order there are set out a number of 
proposed stipulations of testimony, which 
apparently were not signed by counsel sup- 
porting the complaint. It is the conten- 
tion of petitioners that the trial examiner 
erred in striking evidence tending to prove 
the matters set out in the proposed stipula- 
tions and in refusing requests for hearings 
at several cities to take testimony as to 
such matters. 


[Type of Evidence Sought To Be 
Introduced | 


The evidence sought to be introduced by 
petitioners consisted substantially of the 
following: (1) The persons who patronize 
punch boards do so only to satiate an ap- 
petite for gambling, and not to procure 
merchandise; (2) people who desire to buy 
merchandise do not resort to punch boards 
for this purpose; (3) punch boards are 
operated only in such establishments as 
taverns, pool halls and other places where 
people are encouraged to loiter, and not in 
strictly retail stores; (4) distribution of 
merchandise by punch board does not divert 
any sales from the ordinary channels of 
trade; (5) the merchandise distributed by 
means of punch boards consist largely of 
novelty items, candy and tobacco; (6) punch 
boards are not sales aids or sales stimulators. 


[Commission’s Power To Prolubit Interstate 
Shipments of Gambling Devices Attacked | 


Petitioners contend that this evidence, if 
admitted, would have destroyed the factual 
basis upon which the jurisdiction of the 
Commission in this case rests. The argu- 
ment is that gambling by punch board is 
no more opposed to the public policy of the 
United States than are other forms of 
gambling. Since the Commission does not 
have authority to stop interstate shipment 
of other gambling devices, such as dice, 
roulette wheels, etc., it is urged that the 
Commission’s power in this case must rest 
upon the fact that the use of punch boards 


346; Globe Cardboard Novelty Co, v. Federal 
Trade Commission, 3 Cir. [1950-1951 TRADE 
CASES { 62,947], 192 F. 2d 444; Chas. A. Brewer 
& Sons v. Federal Trade Commission, 6 Cir. 
[1946-1947 TRADE CASES { 57,515], 158 F. 2d 
74: Modernistic Candies, Inc. v. Federal Trade 
Commission, 7 Cir. [1944-1945 TRADE CASES 
4 57,301], 145 F. 2d 454. 
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in the distribution of merchandise has some 
effect upon trade or commerce which is 
different from, or greater than, the effects 
of other forms of gambling which involve 
only the exchange of money. Petitioners 
sought to prove that the operation of punch 
boards has no such effect, that such opera- 
tion does not compete with other forms of 
merchandising, and that therefore the inter- 
state shipment of these devices, like the 
shipment of other gambling devices, is out- 
side the orbit of the Commission. 


[Extent of Commission's Jurisdiction] 


We agree that the Commission’s authority 
does not extend to the interstate shipment 
of gambling devices as such, but only to 
such shipments as amount to unfair trade 
practices. Lichtenstein v. Federal Trade Com- 
mission, supra. But the jurisdiction of the 
Commission in this case does not depend 
upon any particular effect of the operation 
of punch boards and push cards upon mer- 
chandising competition, but upon the single 
fact that these devices, unlike most other 
gambling devices, are used as a means of 
selling or distributing merchandise which is 
opposed to the public policy of the United 
States. This was made abundantly plain in 
the Lichtenstein case supra. It is the fact 
that the interstate shipment of these devices 
facilitates a kind of merchandising which 
induces and encourages the public to gamble 
which makes such shipment an “unfair trade 
practice.” Proof that the use of punch 
boards in the gambling disposition of mer- 
chandise has no effect upon trade in the 
same kinds of merchandise by other means 
could not have affected the question of the 
Commission’s jurisdiction. 


[Rejected Proof Immaterial] 


Petitioners, as we understand their argu- 
ment, do not contend that the proof rejected 
by the trial examiner was offered for any 
purpose other than to show that the Com- 
mission did not have jurisdiction over the 
practice here in question. Indeed, we cannot 
see how such proof could have aided peti- 
tioners’ case on the merits. The offered 
evidence, if admitted, would have been 
strongly probative of the gambling use of 
push cards and punch boards in the distribu- 
tion of merchandise—the very circumstance 
which brands the shipment of these devices 
in interstate commerce an unfair act or 
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practice. Petitioners were not prejudiced by 
the challenged rulings of the trial examiner. 


[Challenged Finding] 


The only finding of the Commission which 
is directly challenged is the finding that “the 
only use to be made of [petitioners’ push 
cards and punch boards] and the only man- 
ner in which they are used by the ultimate 
purchaser thereof is in combination with 
other merchandise so as to enable said 
ultimate purchaser to sell or distribute the 
other merchandise by means of lot or chance.” 
There was some evidence at the hearing 
that petitioners’ devices may be used as a 
kind of question and answer game. The 
slips of paper punched from the punch 
boards have, in addition to a number, a 
question printed upon them. The numbers 
on these tabs are keyed to an answer book. 
One who buys a punch may be obliged to 
answer the question before receiving a 
prize. There was also evidence that a 
gummed paper reproduction of a checker- 
board may be pasted on the punch boards. 
If this feature is used, the tabs punched 
from the board are keyed to checker prob- 
lems posed on the checkerboard which must 
be solved by the patron. Petitioners cited 
several state court decisions holding that 
punch boards when used with this question 
and answer feature were not gambling 
devices. 


[Nature of Testimony] 


However, there is no evidence in the 
record that any punch board furnished by 
petitioners was ever actually used as a ques- 
tion and answer game. The witness Groves 
testified as to the manner of operation of 
a punch board with this feature but ad- 
mitted that she had never seen one in actual 
use. James, a witness for petitioners, testi- 
fied that he was engaged in introducing and 
testing the legality of the question and an- 
swer game throughout the United States on 
behalf of four or five punch board manu 
facturers. He testified that all of the merchan 
dise punch boards distributed by petitionets 
had questions printed on the tabs which are 
punched from the boards. However, he did 
not know anything about the number of 
answer books which petitioners distributed 
with their boards. He testified that none 
of the boards had legends upon them in- 
structing the operators how to operate the 
question and answer game. Neither did he 
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know the extent of the use of the checker- 
board idea in connection with petitioners’ 
boards. He testified that prior to 1938 he 
made very little progress in developing a 
market for the games because they were 
covered by an outstanding patent, and it 
was stipulated by the parties that “the acts 
and practices of [petitioners] * * * and 
their methods of doing business in connec- 
tion with the sale and distribution of * * * 
merchandise have remained the same from 
1929 to the date of the issuance of the 
complaint herein.” 


[Commissions’ Finding Sustained by Evidence] 


The witnesses for respondent testified that 
the push cards and punch boards of peti- 
tioners were used as games of chance. The 
finding of the Commission is clearly sus- 
tained by the evidence. 


[Case Limited to Specific Finding] 


Petitioners also contend that the Com- 
mission erred in not adopting their pro- 
posed findings of fact. This is nothing more 
than an oblique attack on the Commission’s 
findings. Since the only evidence in the 
record before us pertains to the finding 
above discussed, the other findings of the 
Commission are not properly before this 
Court for review. 

Petitioners raise several questions as to 
the power of the Commission to make the 
order here in question, but these questions 
were fully answered in the Lichtenstein case, 
Supra. 


Cited 1953 Trade Cases 
Book-of-the-M onth Club, Inc. v. FTC 
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[Evidence Warrants Affirmance of Order) 


Finally, petitioners contend that the order 
is too broad. In the Bork and Lichtenstein 
cases, supra, orders similar to the ones now 
before us were modified by ordering the 
words “or may be used” stricken therefrom. 
However, the breadth of the order, like the 
injunction of a court, must depend upon the 
circumstances of each case, the purpose. 
being to prevent violations of the Act, the 
threat of which is indicated by past conduct 
of the petitioners. National Labor Relations 
Board v. Express Publishing Co., 312 U. S. 
426, 436-437. There was evidence that all 
of the merchandise punch boards of peti- 
tioners have the question feature on their 
tabs, though apparently this feature is not 
used in the actual operation of the boards. 
If the use of the boards as question and 
answer games would not be gambling, the 
deletion of the words “or may be used” 
from the order would considerably em- 
barrass its enforcement, since it would al- 
ways be open to petitioners to assert that 
the boards could be operated so as not to 
involve games of chance, even though the 
question feature is a mere subterfuge. We 
believe the evidence here warrants affirm- 
ance of the orders as issued.’ 


[Commission's Orders Affirmed] 


The orders of the Commission are affirmed. 
An order will be entered by this Court 
enforcing them in accordance with the pro- 


visions of 15 U. S. C. A. § 45. 


[7 67,435] Book-of-the-Month Club, Inc., Harry Scherman and Meredith Wood, as 
officers of the Book-of-the-Month Club, Inc. v. Federal Trade Commission. 


In the United States Court of Appeals for the Second Circuit. 


No. 139—October 


Term, 1952. Docket 22429. Decided February 10, 1953. 


Petition to review an order of the Federal Trade Commission. 


petitioner ordered to comply. 


Petition denied; 


Federal Trade Commission Act 


Petition for Review—Misuse of Word “Free”’—Sufficiency of Evidence.—A petition 
to set aside a Federal Trade Commission order prohibiting deceptive use of the word 
“free” in the advertising and sale of books by a book club is denied. This club publishes 
an advertisement which states in large print at the top, ‘Free * * * to new members of 
the Book-of-the-Month Club” a copy of some designated book. The advertisement 
contains at the bottom in smaller print, a coupon which, when signed and sent to the 


CASES { 67,390], supra, note 1, orders virtually 
identical to the one now before us were affirmed 
without modification. 


2In the two very recent cases of Consolidated 
Manufacturing Co. v. Federal Trade Commis- 
sion [1952 TRADE CASES { 67,349], and Zitser- 
man v. Federal Trade Commission [1952 TRADE 
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club, constitutes a contract between it and its new “member”. This coupon states that 
he is to “receive free’ the designated book, and that he agrees “to purchase at least 
four books-of-the-month a year from the club.” The evidence shows sufficiently that 
the so-called “free book” is not, in fact, a gift. If the member fails to buy four books- 
of-the-month within a year after joining the club, the club demands and expects to collect 
from him the retail price of the “free” book, although sometimes the club will relinquish 
this demand provided the “free” book is returned to it. It is ordered that the petitioner 
comply with the order of the Federal Trade Commission. 


See the Federal Trade Commission Act annotations, Vol. 2, J 6125.411, 6610.40. 


For petitioners: George M. Wolfson and Cuthbert B. Caton (Wolfson, Caton & 
Moguel, of counsel). 


For respondent: W. T. Kelley, Robert B. Dawkins and Alan B. Hobbes. 
Denying petition to set aside order in FTC Dkt. 5572. 


Before Aucustus N. Hann, CHAse and Frank, Circuit Judges. 


[History of Case] 


On May 23, 1940, the Commission by 
letter, bearing File No. 28-2-2309, advised 
petitioner that it had “given consideration 
to the facts developed in a preliminary 
investigation of an application for complaint 
involving alleged false and misleading ad- 
vertising’”’ by petitioner; that from the in- 
vestigation the Commission had found that 
further proceedings by it were not war- 
ranted; and that the “files covering this 
application have, therefore, been closed with- 
out prejudice to the right of the Commis- 
sion to reinstate the matter if conditions 
should warrant.” 


On July 8, 1947, the Commission by let- 
ter, bearing File No. 1-20162, advised peti- 
tioner as follows: 


You are advised, however, that the Com- 
mission may at any time take such further 
action as the public interest may require.” 


[Administrative Interpretation Quoted] 


On January 14, 1948, the Commission 
adopted and published in the Federal Regis- 
ter what it there called “administrative in- 
terpretations with reference to the use of 
the word ‘free’ and the words of similar 
import under certain conditions to describe 
merchandise.” These “interpretations” read 
as follows: 

“The use of the word ‘free’ or words 
of similar import, in advertising to desig- 
nate or describe merchandise sold or dis- 
tributed in interstate commerce, that is 
not in truth and in fact a gift or gratuity 
or is not given to the recipient thereof 


“The Commission has given considera- 
tion to the facts developed by a prelimi- 
nary investigation made pursuant to an 
application for complaint alleging viola- 
tion of the Federal Trade Commission 
Act through the alleged misleading and 
deceptive use of the terms ‘free’ and 
‘without cost’ in the advertising and sale 
of books by the Book-of-the-Month Club, 


without requiring the purchase of other 
merchandise or requiring the performance 
of some service inuring directly or in- 
directly to the benefit of the advertiser, 
seller or distributor, is considered by the 
Commission to be a violation of the 
Federal Trade Commission Act.” 


On January 30, 1948, the Commission in 


a letter to petitioner, bearing File No. 1-20162, 
after referring to those “interpretations” as 
a “statement of policy’ and quoting those 
“interpretations,’ went on to say: 


Inc., proposed respondent in the above 
numbered matter. Inasmuch as it ap- 
pears from the facts disclosed by this 


preliminary investigation that the pro- 
posed respondent herein sets forth clearly 
and conspicuously the terms and condi- 
tions of the offer under which the ‘free’ 
books may be secured; and that the offer 
is made under circumstances and condi- 
tions that do not appear in any other 
respect to constitute an act, practice or 
method of competition calling for cor- 
rective action in the public interest, the 
Commission does not contemplate at this 
time further proceedings in the matter. 


{ 67,435 


“Because of the use in advertising of such 
words and phrases as ‘free,’ and ‘book- 
dividend’ under circumstances requiring 
the prior purchase of certain books in 
order to receive the merchandise referred 
to as ‘free,’ etc., the Commission recon- 
sidered and rescinded its action of June 
6, 1947, closing this matter, reopened the 
case, and directed that an opportunity be 
extended to execute a stipulation to cease 
and desist; with the further direction that 
if a satisfactory stipulation not be ten- 
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dered, formal complaint issue, in con- 
formity with the statement of policy as 
above set out.” 


[Order Prohibiting Use of Word 
“Free” Issued] 


A proceeding subsequently began which, 
after a hearing, ended in findings and an 
order of the Commission directing peti- 
tioners to cease and desist from 


“Using the word ‘free,’ or any other word 
or words of similar import or meaning, 
in advertising to designate or describe any 
book, or any other merchandise, which is 
not in truth and in fact a gift or gratuity 
Or is not given to the recipient thereof 
without requiring the purchase of other 
merchandise or requiring the performance 
of some service inuring directly or in- 
directly to the benefit of the [Club].” 


The advertising matter which was before 
the Commission at the hearing was the same 
in substance as that which was the subject 
of the letters of May 23, 1940, and July 
8, 1947. 

[Court Upholds FTC Order] 
FRANK, Circuit Judge [In full text]: 
We feel obliged by Federal Trade Com- 

mission v. Standard Education Society, 302 
U. S. 112, to deny the relief sought by peti- 
tioners and to hold that the Commission’s 
order must stand. In that case, this court 
was reversed. We had said that, to the 
discharge of its duty, the Commission should 
not 


“bring a pedantic scrupulosity; too solici- 
tous a censorship is worse than any evils 
it may correct, and a community which 
sells for profit must not be ridden on so 
short a rein that it can only move at a 
walk. We cannot take seriously the sug- 
gestion that a man who is buying a set of 
books and a ten years’ ‘extension service,’ 
will be fatuous enough to be misled by 
the mere statement that the first are 
given away, and that he is paying only 
for the second. Nor can be conceive how 
he could be damaged were he to suppose 
that that was true. Such trivial niceties 
are too impalpable for practical affairs, 
they are will-o’-the-wisps, which divert 
attention from substantial evils.” * 

But the Supreme Court held we were mis- 

taken, saying (302 U. S. at 116-117): 
“The fact that a false statement may be 


obviously false to those who are trained 
and experienced does not change its char- 
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acter, nor take away its power to deceive 
others less experienced. * * * It was 
clearly the practice of respondents through 
their agents * * * to mislead customers 
into the belief that they were given an 
encyclopedia, and that they paid only for 
the loose-leaf supplement.” 


[Sufficient Evidence that Books 
Were Not “Free’’| 


1. We regret that we perceive no legally 
significant difference between the pivotal 
facts of that case and those of the instant 
case. The crucial factor here is that the 
Book-of-the-Month Club typically publishes 
an advertisement which states in large 
print at the top, “Free * * * to new mem- 
bers of the Book-of-the-Month Club” a copy 
of some designated book. This advertisement 
contains, at the bottom and in much smaller 
print, a coupon which, when signed and 
sent to the Club, constitutes a contract 
between it and its new “member”; this cou- 
pon states that he is to “receive free” the 
designated book, and that he agrees “to 
purchase at least four books-of-the-month 
a year from the Club.” The evidence shows 
that the so-called “free book” is not, in fact, 
a gift: If the member fails to buy four 
books-of-the-month within a year after 
joining the Club, the Club demands and 
expects to collect from him the retail price 
of the “free” book, although sometimes the 
Club will relinquish this demand provided 
the “free” book is returned to it. Although 
there was some evidence in addition to the 
foregoing which may have further supported 
the Commission’s findings, we think it was 
necessary in the light of the Supreme Court 
decision. 


[Commission’s Administrative Interpretation] 
Discussed | 


2. Petitioners contend that the “admin- 
istrative interpretations” issued by the Com- 
mission on January 30, 1948, constituted a 
“rule” which the Commission invalidly adopted ; 
that the Commission relied on that “rule” 
in deciding against petitioners; and that, 
at any rate, by uttering that “rule,” it unfairly 
and unlawfully prejudged the case against 
petitioners. But the so-called rule—in effect 
a rough restatement of the Supreme Court’s 
decision in the Standard Education case— 
was not at all essential to the Commission’s 
order; for, once the Commission began the 


1 Federal Trade Commission v. Standard Hdu- 
cation Society, 86 F. (2d) 692, 695-696 (C. A. 2). 
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proceeding, it could not help deciding as it 
did, thanks to that Supreme Court decision. 


[Practices Involve No Moral Impropriety] 


3. The letters of May 23, 1940, and July 
8, 1947, could not estop the Commission. 
But we think it proper to note that, in the 
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they have been validly prohibited for the 
future, involved no moral impropriety. 

Petition to set aside the order of the Com- 
mission is denied, and pursuant to 15 U. S. 
C. A. §45 (c) it is ordered that petitioner 
comply with the order of the Federal Trade 
Commission. 


circumstances, petitioners’ practices, although 


[1 67,436] United States v. United Shoe Machinery Corporation. 


In the United States District Court for the District of Massachusetts. 
No. 7198. Dated February 18, 1953. 


Case No. 912 in the Antitrust Division of the Department of Justice. 


Civil Action 


Sherman Antitrust Act 


Monopolization—Control of Market, Effect on Competition, and Adaptation to Inevi- 
table Economic Laws—Sources of Power—Lease-Only System—-Absence of Predatory 
Practices—Intent.—A manufacturer of machines used in shoemaking is found to have 
unlawfully monopolized the manufacture and distribution of shoe machinery where the 
evidence shows that (1) the manufacturer has, and exercises, such overwhelming strength 
in the shoe machinery market that it controls that market, (2) this strength excludes some 
potential, and limits some actual, competition, and (3) this strength is not attributable 
solely to the manufacturer’s ability, economies of scale, research, natural advantages, and 
adaptation to inevitable economic laws. Although in estimating the manufacturer’s 
strength some weight is given to the fact that it supplies 75 plus per cent of the demand 
of the market, other factors are considered, such as the network of leases of its machines 
with over 90 per cent of the shoe factories. Two of the three sources of the manufac- 
turer’s power, the original constitution of the manufacturer and the superiority of the 
manufacturer’s products and services, are plainly beyond reproach. The third, the system 
of leasing and not selling its more important machines, unnecessarily excludes actual and 
potential competition and furthers the dominance of the manufacturer, although this 
system and other activities (which include purchases in the second-hand market, acqui- 
sitions of patents, and activities in selling to shoe factories supplies which the manufac- 
turer and others manufacture) were natural and normal for they were “honestly 
industrial.” The manufacturer is denied the right to exercise effective control of the 
market by business policies that are not the inevitable consequences of its capacities 
or its natural advantages. The fact that those policies are not immoral is irrelevant. 
The manutacturer intended to engage in the lease-only system (which has many “partner- 
ship” aspects, has exclusionary features such as the 10-year term, the full capacity clause, 
the return charges, and the failure to segregate service charges from machine charges, 
and has aided the manufacturer in maintaining a pricing system which discriminates 
between machine types) which maintained its market power, and that is all the intent 
which the law requires on a charge of monopolizing. 


See the Sherman Act annotations, Vol. 1, J 1210.501. 


Monopolization—Defense—Social Advantages.—The law does not allow an enterprise 
that maintains control of a market through practices not economically inevitable to justify 
that control because of its supposed social advantage. It is for Congress, not for private 
interests, to determine whether a monopoly, not compelled by circumstances, is advantageous. 


See the Sherman Act annotations, Vol. 1, J 1021.401. 


Monopolization—Dominant Market Power Secured in One Field Through Monopo- 
lization of Another Field—Lawfulness—A manufacturer of machines used in shoemaking 
and of supplies used in shoemaking (cutters and iron, nails and tacks, eyelets, and wire) 
which secures dominant market power in such supply field by unlawful monopolization 
of the shoe machinery field, has unlawfully monopolized such supply field. The exercise 
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of dominant power in those supply fields is unlawful, although such control comes 
principally from the manufacturer's power over the shoe machinery market. With 
respect to other supply fields, where the manufacturer has not over 50 per cent of the 
share of the market, the manufacturer has nothing more than a limited market power 
flowing from its generally long line of supplies, its many business relations with shoe 
manufacturers, and its competitors’ comparative weakness in resources and variety of 
products. There is not such market power as to furnish a basis for a conclusion that it 
has monopolized the field. 


See the Sherman Act annotations, Vol. 1, J 1210.501. 


Monopoly—Attempt to Monopolize—Specific Intent—To sustain a charge that a 
manufacturer of supplies used in shoemaking has attempted to monopolize such field, 
the Government has to show that the manufacturer had a specific intent or plan to 
monopolize. Evidence which was two decades old and which related mostly to one of the 
supplies will not warrant a finding adverse to the manufacturer. 


See the Sherman Act annotations, Vol. 1, J 1021.401, 1210. 


Monopolization—Injunction Decree—Dissolution.— Where a manufacturer of machines 
used in shoemaking is found to have unlawfully monopolized the manufacture and distri- 
bution of shoe machinery, it would be unrealistic to dissolve the manufacturer into three 
separate manufacturing companies when the manufacturer conducts all machine manu- 
facture at one plant, with one set of jigs and tools, one foundry, one laboratory for 
machinery problems, one managerial staff, and one labor force. Nor can the division 
of the manufacturer’s business be fairly accomplished by dividing the manufacture of 
machinery into three broad categories, and then issuing an injunction restraining one 
plant from manufacturing two broad categories of machine types, and vesting in each 
of two new companies the right to manufacture one of those categories. 


See the Sherman Act annotations, Vol. 1, J 1610.450. 


Monopolization—Injunction Decree—Leasing of Machines—Purge of Restrictive 
Features—Leases to Include Offer to Sell——Where a manufacturer of machines used in 
shoemaking is found to have unlawfully monopolized the manufacture and distribution 
of shoe machinery by the use of a lease-only system, the leases should be purged of 
their restrictive features. It would be undesirable to abolish leasing because a substantial 
number of shoe factories would probably be put out of business, and because the court 
could not apply a similar ban to the manufacturer’s competitors, who favor the leasing 
system. Nor will the decree prohibit the manufacturer from rendering services with 
respect to the machines because, the rendition of services, if separately charged for, 
has no exclusionary effects. Likewise, the court will not attempt to deal with that 
feature of the manufacturer’s pricing policy which discriminates between machine types. 
Neither an order directing a uniform rate of markup, nor an order subjecting each price 
term and each price change to judicial supervision, would be sound. However, if the 
manufacturer continues to lease any machine type, it must offer that type of machine 
also for sale. Such a provision cannot be objected to on the grounds that the decree 
will discriminate against the manufacturer because its competitors will be subject to no 
parallel injunction, or that the decree confers upon the manufacturer’s competitors the 
unearned opportunity to copy the unpatented features of the manufacturer’s machines. 
But the court will not require the manufacturer to make its sales terms more attractive 
to customers than any lease terms it offers. A marked advantage would be given to 
the manufacturer’s competitors who chose to continue leasing machines. Furthermore, 
serious administrative problems would be created. 


See the Sherman Act annotations, Vol. 1, { 1610.411. 


Monopolization—Injunction Decree—Divestiture——-Where a manufacturer of ma- 
chines used in shoemaking is found to have unlawfully monopolized the business of 
manufacturing and distributing specified supplies used in shoemaking, which monopoliza- 
tion was attributable to its shoe machinery monopoly, the manufacturer should be 
divested of those subsidiaries and branches of its organization which are manufacturing 
and distributing such supplies because this kind of dissoluton can be carried out practically. 


Trade Regulation Reports { 67,436 


Number 261—66 
2-24-53 


Court Decisions 
U.S. v. United Shoe Machinery Corp. 


68,180 


However, this type of relief will not be applied to other parts of the manufacturer’s enter- 
prise which manufacture other supplies that the manufacturer monopolizes where the 
supply is technically so intimately related to a machine as to be naturally manufactured 
by the maker of the machine, or the supply is sold in such small annual volume, or the 
difficulties of enforcing divestiture of a part of a plant are so obvious, as to make the 
extension of the decree to those instances undesirable. No similar difficulties exist in 
ordering the manufacturer to divest itself of its business of distributing supplies manu- 
factured by companies which are not part of the manufacturer’s organization. 


See the Sherman Act annotations, Vol. 1, J 1610.450. 


Monopolization—Injunction Decree—Compulsory Licensing of Patents.—Although 
a manufacturer which is found to have monopolized the manufacture and distribution of 
machines used in shoemaking did not engage in abusive practices in the use of its patents, 
the manufacturer will be required to license its patents on a reasonable royalty basis 
because it will reduce the monopoly power which it has, not as a result of patents, but 
as a result of business practices. 


See the Sherman Act annotations, Vol. 1, J 1610.411. 
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1951 Trade Cases {] 62,631, 62,589, and 1948-1949 Trade Cases {] 62,298. 


Findings of Fact, Conclusions of Law, 
and Opinions 


ib. 
Introduction 


[Monopoly Suit Against Manufacturer] 


Wyzanski, District Judge [Jn full text 
except for Part II]: December 15, 1947 the 
Government filed a complaint against 
United Shoe Machinery Corporation un- 
der §4 of the Sherman Act, Act of July 2, 
LS90MEN 647, - 265 State 209155 eS Gas 
in order to restrain alleged violations of 
§§ 1 and 2 of that Act, 26 Stat. 209, 50 Stat. 
COR WS WE Se Ga Sal, 


[Alleged Anittrust Violations ] 


Stripped to its essentials, the 52 page 
complaint charged, first, that since 1912 
United had been “monopolizing interstate 
trade and commerce in the shoe machinery 
industry of the United States.” [Par. 27 
(a)]. This first general charge was then 
subdivided, as it were, into these charges: 
(a) “monopolizing the manufacture and 
distribution in interstate commerce of all 
major shoe machines, except upper stitch- 
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ing and cement sole attaching machines” 
[Par. 27 (b)]; (b) “attempting to monopo- 
lize the manufacture and distribution in 
interstate commerce of cement sole attach- 
ing machines” [Par. 27 (b)]; (c) “monopo- 
lizing the manufacture and distribution in 
interstate commerce of numerous minor 
machines” [Par. 27 (c)]; (d) “attempting 
to monopolize the manufacture and distri- 
bution in interstate commerce of . . . minor 
shoe machines ares2/, 9 ((c) manda) 
“monopolizing the manufacture and distri- 
bution in interstate commerce of parts used 
in shoe machinery leased by United” [Par. 
27 (d)]. The second principal charge laid 
by the complaint was that United had 
been (a) “monopolizing the distribution in 
interstate commerce of numerous . 
shoe factory supplies” and (b) “attempting 
to monopolize the distribution in interstate 
commerce of . . Other such supplies” 
[Par. 27 (e)]. Third, the complaint alleged 
United was “attempting to monopolize and 
monopolizing the manufacture and distri- 
bution in interstate commerce of tanning 
machinery used in the manufacture of shoe 
leather mi PareZ/aile 
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In support of this three-pronged attack, 
directed to shoe machinery, shoe factory 
supplies, and tanning machinery, the Govy- 
ernment set forth detailed allegations with 
respect to acquisitions, leases, patents, and 
a host of other aspects of United’ business. 
The part of this opinion containing findings 
of fact sets forth, in the same order as does 
the complaint, the Government’s allegations 
concerning, and this Court’s finding upon, 
each of these aspects. 


[Relief Sought] 


After stating its charges, the Government 
prayed for an adjudication of United’s vio- 
lations of both §1 and §2 of the Sherman 
Act; an injunction against future violations; 
a cancelation of United’s shoe machinery 
leases; a requirement that United offer for 
sale all machine types “manufactured and 
commercialized by it and be enjoined from 
leasing shoe machiery except upon terms 

approved by the Court”; a require- 
ment that, on such terms as the Court may 
deem appropriate, United make available 
to all applicants all patents and inventions 
relating to shoe machinery; an injunction 
against United manufacturing or distribut- 
ing shoe factory supplies; a cancelation of 
exclusive contracts governing shoe factory sup- 
plies; and a divestiture of United’s ownership 
of virtually all branches and subsidiaries con- 
cerned with shoe factory supplies or tanning 
machinery. 


[Defendant Relies Upon Prior Decisions] 


Defendant answered seasonably, denying 
all the significant allegations, and relying 
upon the judgments rendered by the Su- 
preme Court of the United States in an 
earlier case brought against this company’s 
predecessor under the Sherman Act, United 
States v. United Shoe Machinery Company 
Of UNS In PAL Oe Ss 32 %and Janother case 
against this company under the Clayton 
Act, United Shoe Machinery Corp. v. United 
States, 258 U. S. 451. 


[The Trial] 


A trial of prodigious length followed. 
The Court attempted to shorten the hear- 
ings by requiring defendant in advance of 
trial to submit to the Government’s ex- 
haustive requests for discovery, by requir- 
ing the Government at the opening of its 
case to file a brief correlating all its pro- 
posed evidence, by encouraging the use of 
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sampling devices, and by insisting that the 
Government should, in formal answers, 
indicate in each branch of the case on what 
evidence it principally relied. Nonetheless 
the hearings took 121 days and covered 
14,194 pages of transcript and included the 
offer of 5512 exhibits totalling 26,474 pages 
(in addition to approximately 150,000 pages 
of OMR’s and over 6,000 soft copies of 
patents) and 47 depositions covering 2122 
pages. At the close of the evidence the 
Court asked for briefs, and requested find- 
ings of fact and conclusions of law. The 
Government offered briefs totalling 653 
pages, and requests totalling 667 pages. 
United submitted briefs totalling 1240 pages, 
and requests totalling 499 pages. 


[Duties of Trial Court] 


In an antitrust case a trial court’s task 
is to reduce, as far as fairness permits, a 
complex record to its essentials, so that the 
parties, the Supreme Court, other courts, 
the bar, and the general public may under- 
stand the decree, and may recognize the 
premises on which that judgment rests. 
It is not the Court’s duty to make a precise 
finding on every detail of four decades 
of an industry. It is not its duty to ap- 
proach the issues as an historian, an archae- 
ologist [see A. N. Hand, Trial Efficiency, 
pp. 31, 32, CCH Business Practices Under 
Federal Antitrust Laws, 1951 Symposium, 
N. Y. State Bar Assoc.], an economist, 
or even a master appointed to settle very 
factual dispute. A trial judge who under- 
takes such tasks will unnecessarily sacrifice 
the rights of litigants in other cases clam- 
oring for attention. Moreover, he will en- 
courage just that type of extravagant pres- 
entation which has come to plague the field 
of antitrust law. Hence this opinion is to 
be construed as denying on the ground of 
immateriality every request not granted. 


[Structure of Opinion] 


Endeavoring to keep within reasonable 
and readable limits, this opinion, after this 
introductory part, sets forth in Part II find- 
ings of fact addressed to (A) defendant’s 
corporate structure, (B) fundamentals of 
shoe manufacture, (C) aspects of the shoe 
manufacturing industry, (D) a definition 
of the shoe machinery market relevant to 
this case, (E) defendant’s share of that 
market, (F) acquisition of property and 
patent rights, (G) restrictive agreements, 
(H) leasing, (including written provisions, 
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unwritten practices, service, effect of these 
provisions and practices on United, its les- 
sees, and its competitors, and United’s 
pricing policy), (1) research, (J) policing 
of competition, (K) patents, (L) second- 
hand machinery, (M) shoe machinery 
parts, (N) shoe machinery supplies, and 
(O) tanning machinery. The aforesaid sec- 
tions F to O follow the order of the Gov- 
ernment’s complaint, and in no sense reflect 
order of importance. Part III considers 
question of law pertinent to defendant’s 
alleged violations of the Sherman Act; 
Part IV, questions of remedy. 


Te 


[Omitted here is Part II, of which the 
Court states: “[The ordinary reader can 
skip the whole of Part II, since its gist is 
summarized at the start of Part III. The 
role of Part II is primarily to dispose of 
1166 printed pages of Requests for 
Findings.]’’] 


ile 
Opinion on Alleged Violations 
[Summary of Findings] 


As an introduction to the discussion of 
law, the following half dozen pages draw 
upon the previous eighty-five pages of find- 
ings of fact for a summary statement of 
the structure of the shoe machinery market, 
and United’s power and, to some extent, 
its performance within that market. 


[Manufacture of Shoes and Shoe 
Machinery) 


There are 18 major processes for the 
manufacturing of shoes by machine. Some 
machine types are used only in one process, 
but others are used in several; and the 
relationship of machine types to one another 
may be competitive or sequential. The ap- 
proximately 1460 shoe manufacturers them- 
selves are highly competitive in many re- 
spects, including their choice of processes 
and other technological aspects of produc- 
tion, Their total demand for machine servy- 
ices, apart from those rendered by dry 
thread sewing machines in the upper-fitting 
room, constitutes an identifiable market 
which is a “part of the trade or commerce 
among the several States.” [§2 of the 
Sherman Act, 15 U.S. C. § 2] 


United, the largest source of supply, is a 
corporation lineally descended from a com- 
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bination of constituent companies, adjudged 
lawful by the Supreme Court of the United 
States in 1918. United States v. United Shoe 
Machinery Co. of N. J., 247 U.S. 32. It now 
has assets rising slightly over 100 million 
dollars and employment rolls around 6,000. 
In recent years it has earned before federal 
taxes 9 to 13.5 million dollars annually. 


Supplying different aspects of that market 
are at least 10 other American manufac- 
turers and some foreign manufacturers, 
whose products are admitted to the United 
States free of tariff duty. Almost all the 
operations performed in the 18 processes 
can be carried out without the use of any 
of United’s machines, and (at least in for- 
eign areas, where patents are no obstacle,) 
a complete shoe factory can be efficiently 
organized without a United machine. 


Nonetheless, United at the present time 
is supplying over 75%, and probably 85%, 
of the current demand in the American shoe 
machinery market, as heretofore defined. 
This is somewhat less than the share it was 
supplying in 1915. In the meantime, one 
important competitor, Compo Shoe Ma- 
chinery Corporation, became the American 
innovator of the cement process of manu- 
facture. In that sub-market Compo roughly 
equals United. 

Machine types in all processes vary greatly 
in character, The more complex ones are 
the important revenue producers in the in- 
dustry. They must be designed with great 
engineering skill, require large investments 
of time and money, and demand a knowl- 
edge of the art of shoemaking. Otherwise 
they cannot meet extraordinary elements of 
variability resulting from the variety of 
manufacturing processes and _ sub-processes, 
the preliminary preparatory stages of manu- 
facture, the lasts, the sizes, the leather, and 
other aspects of the shoemaking business. 


Once designed, a shoe machine can be 
copied, as German competitors have shown. 
But the copying is not easy, and an Ameri- 
can machine manufacturer unfamiliar with 
the art of shoemaking would not ordinarily 
enter the field even if United gave him 
technical assistance, at least, unless he were 
assured that he would be encouraged to 
continue making similar machines for a 
long time. 

United is the only machinery enterprise 
that produces a long line of machine types, 
and covers every major process. It is the 
only concern that has a research laboratory 
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covering all aspects of the needs of shoe 
manufacturing; though Compo has a labora- 
tory concentrating on the needs of those 
in the cement process. United’s heavy re- 
search expenditures, over $3 million annu- 
ally, have been pro-rated roughly according 
to those fields where maximum revenue 
has been or could be attained, and, except 
in the cement process, often in inverse pro- 
portion to actual competition. Through its 
own research, United has developed inven- 
tions many of which are now patented. 
Roughly 95% of its 3915 patents are at- 
tributable to the ideas of its own employees. 


Although at the turn of the century, 
United’s patents covered the fundamentals 
of shoe machinery manufacture, those fund- 
amental patents have expired. Current pat- 
ents cover for the most part only minor 
developments, so that it is possible to “in- 
vent around” them, to use the words of 
United’s chief competitor. However, the 
aggregation of patents does to some extent 
block potential competition. It furnishes 
a trading advantage. It leads inventors to 
offer their ideas to United, on the general 
principle that new complicated machines 
embody numerous patents. .And it serves 
as a hedge or insurance for United against 
unforeseen competitive developments. 


In the last decade and a half, United has 
not acquired any significant patents, inven- 
tions, machines, or businesses from any out- 
side source, and has rejected many offers 
made to it. Before then, while it acquired 
no going businesses, in a period of two 
decades it spent roughly $3,500,000 to pur- 
chase inventions and machines. Most of 
these were from moribund companies, 
though this was not true of the acquisitions 
underlying the significant Littleway process 
and the less significant heel seat fitting 
machines and patents, each of which was 
from an active enterprise and might have 
served as a nucleus of important, though, at 
least initially, not extensive competition. 


[Machine Leasing System] 


In supplying its complicated machines to 
shoe manufacturers, United, like its more 
important American competitors, has fol- 
lowed the practice of never selling, but only 
leasing. Leasing has been traditional in the 
shoe machinery field since the Civil War. 
So far as this record indicates, there is 
virtually no expressed dissatisfaction from 
consumers. respecting that system; and 
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Compo, United’s principal competitor, en- 
dorses and uses it. Under the system, entry 
into shoe manufacture has been easy. The 
rates charged for all customers have been 
uniform. The machines supplied have per- 
formed excellently. United has, without sep- 
arate charge, promptly and_ efficiently 
supplied repair service and many kinds of 
other service useful to shoe manufacturers. 
These services have been particularly im- 
portant, because in the shoe manufacturing 
industry a whole line of production can be 
adversely affected, and valuable time lost, 
if some of the important machines go out 
of function, and because machine break- 
downs have serious labor and consumer 
repercussions. The cost to the average shoe 
manufacturer of its machines and services 
supplied to him has been less than 2% of 
the wholesale price of his shoes. 


However, United’s leases, in the context 
of the present shoe machinery market, have 
created barriers to the entry by competitors 
into the shoe machinery field. 


First, the complex of obligations and 
rights accruing under United’s leasing sys- 
tem in operation deter a shoe manufacturer 
from disposing of a United machine and 
acquiring a competitor’s machine. He is 
deterred more than if he owned that same 
United machine, or if he held it on a short 
lease carrying simple rental provisions and 
a reasonable charge for cancellation before 
the end of the term. The lessee is now held 
closely to United by the combined effect 
of the 10-year term, the requirement that if 
he has work available he must use the ma- 
chine to full capacity, and by the return 
charge which can in practice, through the 
right of deduction fund, be reduced to insig- 
nificance if he keeps this and other United 
machines to the end of the periods for 
which he leased them. 


Second, when a lessee desires to replace 
a United machine, United gives him more 
favorable terms if the replacement is by an- 
other United machine than if it is by a com- 
petitive machine. 

Third, United’s practice of offering to re- 
pair, without separate charges, its leased 
machines, has had the effect that there are 
no independent service organizations to re- 
pair complicated machines. In turn, this has 
had the effect that the manufacturer of a 
complicated machine must either offer re- 
pair service with his machine, or must face 
the obstacle of marketing his machine to 
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customers who know that repair service will 
be difficult to provide. 


Through its success with its principal and 
more complicated machines, United has 
been able to market more successfully its 
other machines, whether offered only for 
sale, or on optional sale or lease terms. 
In ascending order of importance, the rea- 
sons for United’s success with these simpler 
types are these. These other, usually more 
simple, machines are technologically related 
to the complex leased machines to which 
they are auxiliary or preparatory. Having 
business relations with, and a host of con- 
tacts with, shoe factories, United seems to 
many of them the most efficient, normal, 
and above all, convenient supplier. Finally, 
United has prompted the sale of these 
simple machine types by the sort of price 
discrimination between machine types, about 
to be stated. 


[Discriminatory Price Policy] 


Although maintaining the same nominal 
terms for each customer, United has fol- 
lowed, as between machine types, a dis- 
criminatory pricing policy. Clear examples 
of this policy are furnished by the nine 
selected instances reviewed in detail in the 
findings. Other examples of this policy can 
be found in the wide, and relatively perma- 
nent, variations in the rates of return United 
secures upon its long line of machine types. 
United’s own internal documents reveal 
that these sharp and relatively durable dif- 
ferentials are traceable, at least in large 
part, to United’s policy of fixing a higher 
rate of return where competition is of 
minor significance, and a lower rate of 
return where competition is of major signifi- 
cance. Defendant has not borne the burden 
of showing that these variations in rates 
of return were motivated by, or correspond 
with, variations in the strength of the patent 
protection applicable to different machine 
types. Hence there is on this record no 
room for the arguinent that defendant’s 
discriminatory pricing policy is entirely 
traceable to, and justified by, the patent laws 
of the United States. 


[Monopoly—tIssue of Law] 


On the foregoing facts, the issue of law 
is whether defendant in its shoe machinery 
business has violated that provision of § 2 
of the “Sherman, Act [15° U.S, Cis 2) ade 
dressed to “every person who shall monopo- 
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lize, or attempt to monopolize any 
part of the trade or commerce among the 
several States.” 


[Historical Development of Section] 


The historical development of that stat- 
utory section can be speedily recapitulated. 


When they proposed the legislation, Sen- 
ators Hoar and Edmunds thought it did 
little more than bring national authority to 
bear upon restraints of trade known to the 
common law, and it could not apply to one 
“who merely by superior skill and intel- 
ligence . . . got the whole business because 
nobody could do it as well”. [21 Cong. Rec. 
3146-3152]. They did not discuss the inter- 
mediate case where the causes of an enter- 
prise’s success were neither common law 
restraints of trade, nor the skill with which 
the business was conducted, but rather some 
practice which without being predatory, 
abusive, or coercive was in economic effect 
exclusionary. 


Early Supreme Court decisions went in 
different directions, until Mr. Justice White 
announced “the rule of reason” in 1911 in 
Siandard Oil Co. of New Jersey v. United 
States, 221 U. S. 1, and Umited States v. 
American Tobacco Co., 221 U. S. 106. His 
opinions encouraged the view that there 
was no monopolization unless defendant had 
resorted to predatory practices. And this 
was unquestionably the view to which Mr. 
Justice McKenna led the Court in United 
States v. United Shoe Machinery Company 
of N. J., 247 U. S. 32 and United States v. 
United States Steel Corp., 251 U.S. 417. But 
a reversal of trend was effectuated through 
the landmark opinion of Judge Learned 
Hand in United States v. Aluminum Co. of 
America, 2nd Cir. [1944-1945 Trapre CaseEs 
7 57,342], 148 F. (2d) 416. 


[Aluminum Case and Others] 


In Aluminum Judge Hand, perhaps be- 
cause he was cabined by the findings of the 
District Court, did not rest his judgment 
on the corporation’s coercive or immoral 
practices. Instead, adopting an economic 
approach, he defined the appropriate mar- 
ket, found that Alcoa supplied 90% of it, 
determined that this control constituted a 
monopoly, and ruled that since Alcoa es- 
tablished this monopoly by its voluntary 
actions, such as building new plants, though, 
it was assumed, not by moral derelictions, 
it had “monopolized” in violation of § 2. 
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Judge Hand reserved the issue as to whether 
an enterprise could be said to “monopolize” 
if its control was purely the result of tech- 
nological, production, distribution, or like 
objective factors, not dictated by the enter- 
prise, but thrust upon it by the economic 
character of the industry; and he also re- 
served the question as to conttol achieved 
solely “by virtue of superior skill, 
foresight and industry.” At the same time, 
he emphasized that an enterprise had ‘“mo- 
nopolized” if, regardless of its intent, it had 
achieved a monopoly by manoeuvers which, 
though “honestly industrial’, were not eco- 
nomically inevitable, but were rather the 
result of the firm’s free choice of business 
policies. 


? 


The justification for this interpretation of 
the law Judge Hand found in the purposes 
of the Sherman Act, which he stated in 
language often quoted (148 F. (2d) at p. 427). 
He referred to the economic purpose in 
these words: 


“Many people believe that possession 
of unchallenged economic power deadens 
initiative, discourages thrift and depresses 
energy; that immunity from competition 
is a narcotic, and rivalry is a stimulant, to 
industrial progress; that the spur of con- 
stant stress is necessary to counteract an 
inevitable disposition to let well enough 
alone.” 


And he referred to the social purpose in this 
passage: 


“Tt is possible, because of its indirect 
social or moral effect, to prefer a system 
of small producers, each dependent for his 
success upon his own skill and character, 
to one in which the great mass of those 
engaged must accept the direction of a 
few.” 

Both the technique and the language of 
Judge Hand were expressly approved in 
American Tobacco Co. v. United States [1946- 
1947 Trade Cases 7 57,468], 328 U. S. 781 
(1946). Comparable principles were applied 
in United States v. Griffith [1948-1949 TrapE 
CASES J 62,246], 334 U. S. 100 (1948), Schine 
Chain Theatres, Inc. v. United States [1948- 
1949 Trape Cases § 62,245], 334 U. S. 110 
(1948), United States v. Paramount Theatres, 
Inc. [1948-1949 Trape Cases { 62,244], 334 
U. S. 131 (1948) and, also, though the Gov- 
ernment lost the case, in United States v. 
Columbia Steel Co. [1948-1949 Trape CASES 
{ 62,260], 334 U. S. 495 (1948). 
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Counsel appearing before this Court have 
spent much effort in analyzing the precise 
holdings in these cases. Though this anal- 
ysis has been helpful, a District Judge knows 
that he cannot give any authoritative recon- 
ciliation of opinions rendered by appellate 
courts. And in connection with the Sherman 
Act, it is delusive to treat opinions written by 
different judges at different times as pieces 
of a jig-saw puzzle which can be, by effort, 
fitted correctly into a single pattern. 


[The Three Approaches| 


Yet, in these recent authorities there are 
discernible at least three different, but 
cognate, approaches. 

The approach which has the least sweep- 
ing implications really antedates the deci- 
sion in Aluminum. But it deserves restate- 
ment. An enterprise has monopolized in 
violation of § 2 of the Sherman Act if it has 
acquired or maintained a power to exclude 
others as a result of using an unreasonable 
“restraint of trade’ in violation of §1 of 
the Sherman Act. See United States v. 
Columbia Steel Co., 334 U. S. 495, 525; see 
also p. 518, lines 25-30; United States v. 
Griffith, 334 U. S. 100, 106, lines 20-23. 

A more inclusive approach was adopted 
by Mr. Justice Douglas in United States v. 
Griffith, 334 U. S. 100. He stated that to 
prove a violation of §2 it was not always 
necessary to show a violation of § 1 (p. 106). 
And he concluded that an enterprise has 
monopolized in violation of § 2 if it (a) has 
the power to exclude competition, and (b) 
has exercised it, or has the purpose to exer- 
cise it (p. 107). The least that this con- 
clusion means is that it is a violation of §2 
for one having effective control of the mar- 
ket to use, or plan to use, any exclusionary 
practice, even though it is not a technical 
restraint of trade. But the conclusion may 
go further. 

Indeed the way in which Mr. Justice 
Douglas used the terms ‘monopoly power” 
and “effective market control” (334 U. S. 
100, 107, lines 2 and 6) and cited Alununum 
suggests that he endorses a third and broader 
approach, which originated with Judge 
Hand. It will be recalled that Judge Hand 
said that one who has acquired an over- 
whelming share of the market “monopolizes” 
whenever he does business (p. 428, column 
1), apparently even if there is no showing 
that his business involves any exclusionary 
practice. But, it will also be recalled that 
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‘this doctrine is softened by Judge Hand’s 
suggestion that the defendant may’ escape 
statutory liability if it bears the burden-of 
‘proving that it owes its monopoly solely 
to superior skill, Superior products, natural 
advantages, (including accessibility to raw 
materials or markets), economic or tech- 
nological efficiency, (including scientific re- 
‘search), low margins of profit maintained 
permanently and without discrimination, or 
licenses conferred by, and used within, the 
limits of law, (including patents on one’s 
own inventions, or franchises granted directly 
to the enterprise by a public authority). 


In the case at bar, the Government con- 
tends that the evidence satisfies each of the 
three approaches to § 2 of the Sherman Act, 
so that it does not matter which one is 
taken. 


[First Approach Not Adopted] 


If the matter were res integra, this Court 
would adopt the first approach, and, as a 
preliminary step to ruling upon § 2, would 
hold that it is a restraint of trade under 
§ 1 for a company having an overwhelming 
share of the market, to distribute its more 
important products only by leases which 
have provisions that go beyond assuring 
prompt, periodic payments of rentals, which 
are not terminable cheaply, which involve 
discrimination against competition, and which 
combine in one contract the right to use 
the product and to have it serviced. But 
this inferior court feels precluded from so 
deciding because of the overhanging shadows 
of United States v. United Shoe Machinery 
Go. of) NVI 247 WS. oo anda Shoe Via- 
chinery Corp. v. United States, 258 U.S. 451, 
the Sherman and Clayton Act cases involv- 
ing this company’s predecessor and _ itself. 
Though these cases may ultimately be over- 
ruled by the Supreme Court, they have not 
yet lost all authority. See Hartford Empire 
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Co. v. United States [1944-1945 TrapEe CASES 
7 57,319], 323 U. S. 386, 412, footnote 10 
(1945). 


[Evidence Meets Tests in Second 
and Third Approaches] 


This Court finds it unnecessary to choose 
between the second and third approaches. 
For, taken as a whole, the evidence satisfies 
the tests laid down in both Griffith and 
Aluminum. The facts show that (1) de- 
fendant has, and exercises, such overwhelm- 
ing strength in the shoe machinery market 
that it controls that market, (2) this 
strength excludes some potential, and limits. 
some actual, competition, and (3) this 
strength is not attributable solely to de- 
fendant’s ability, economies of scale, re- 
search, natural advantages, and adaptation 
to inevitable economic laws. 


[Percentage of Market Plus Other Factors] 


In estimating defendant’s strength, this 
Court gives some weight to the 75 plus 
percentages of the shoe machinery market 
which United serves... But the Court con- 
siders other factors as well. In the rela- 
tively static shoe machinery market where 
there are no sudden changes in the style 
of machines or in the volume of demand, 
United has a network of long-term compli- 
cated leases with over 90% of the shoe 
factories. These leases assure closer and 
more frequent contacts between United and 
its customers than would exist if United 
were a seller and its customers were buyers. 
Beyond this general quality, these leases 
are so drawn and so applied as to strengthen 
United’s power to exclude competitors. 
Moreover, United offers a long line of ma- 
chine types, while no competitor offers 
more than a short line. Since in some parts 
of its line United faces no important com- 
petition, United has the power to discrimi- 


1 This is in accord with the ruling in United 
States v. Columbia Steel Co. [1948-1949 TRADE 
CASES { 62,260], 334 U. S. 495, 527-528 (though 
Mr. Justice Reed was addressing himself pri- 
marily to problems under §1, not §2, of the 
Sherman Act). This Court does not consider 
whether this high percentage, by itself, would 
warrant (but not compel) an inference that 
United has such overwhelming strength that it 
could exclude competition. Nor does this Court 
consider whether, drawing upon United States 
v. Griffith [1948-1949 TRADE CASES f 62,246], 
334 U. S. 100, 107, footnote 10, and United States 
v. Aluminum Co., 2nd Cir. [1944-1945 TRADE 
CASES { 57,342], 148 F. (2d) 416, 428, 429, a bold, 
original court, mindful of what legal history 
teaches about the usual, if not invariable, rela- 
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tionship between overwhelming percentage of 
the market and control of the market, and 
desirous of enabling trial judges to escape the 
morass of economic data in which they are now 
plunged, might, on the basis of considerations 
of experience and judicial convenience, an- 
nounce that an enterprise having an overwhelm- 
ing percentage of the market was presumed te 
have monopoly power, that a plaintiff bore its 
burden of proof under § 2 of the Sherman Act 
if it satisfied the trier of fact that defendant 
had the prohibited percentage, and that defend- 
ant, to escape liability, must bear the burden 
of proving that its share of the market was 
attributable to its ability, natural advantage, 
legal license, or, perhaps, to others’ lack of 
interest in entering the market. ‘ * 


Copyright 1953, Commerce Clearing House, Inc. 


Number 261—73 
2-24-53 


nate, by wide differentials and over long 
periods of time, in the rate of return it 
procures from different machine types. Fur- 
thermore, being by far the largest company 
in the field, with by far the largest resources 
in dollars, in patents, in facilities, and in 
knowledge, United has a marked capacity 
to attract offers of inventions, inventors’, 
services, and shoe machinery businesses. 
And, finally, there is no substantial substi- 
tute competition from a vigorous second- 
hand market in shoe machinery. 


[Effect on Actual and Potential Competition] 


To combat United’s market control, a 
competitor must be prepared with knowl- 
edge of shoemaking, engineering skill, capacity 
to invent around patents, and financial re- 
sources sufficient to bear the expense of 
long developmental and experimental proc- 
esses. The competitor must be prepared 
for consumers’ resistance founded on their 
long-term, satisfactory relations with United, 
and on the cost to them of surrendering 
United’s leases. Also, the competitor must 
be prepared to give, or point to the source 
of, repair and other services, and to the 
source of supplies for machine parts, expend- 
able parts, and the like. Indeed, perhaps a 
competitor who aims at any large scale 
success must also be prepared to lease his 
machines. These considerations would all 
affect potential competition, and have not 
been without their effect on actual competition. 


[Excusable and Unexcusable 
Cattses of Control] 


Not only does the evidence show United 
has control of the market, but also the evi- 
dence does not show that the control is due 
entirely to excusable causes. The three 
principal sources of United’s power have 
been the original constitution of the com- 
pany, the superiority of United’s products 
and services, and the leasing system. The 
first two of these are plainly beyond re- 
proach. The original constitution of United 
in 1899 was judicially approved in United 
States v. United Shoe Machinery Company of 
New Jersey, 247 U. S. 32. It is no longer 
open to question, and must be regarded as 
protected by the doctrine of res judicata, 
which is the equivalent of a legal license. 
Likewise beyond criticism is the high quality 
of United’s products, its understanding of 
the techniques of shoemaking and the needs 
of shoe manufacturers, its efficient design 
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and improvement of machines, and its prompt 
and knowledgeable service. These have 
illustrated in manifold ways that “superior 
skill, foresight, and industry” of which Judge 
Hand spoke in Aluminum, at page 430. 


[Leasing System Barrier to Competition] 


But United’s control does not rest solely 
on its original constitution, its ability, its 
research, or its economies of scale. There 
are other barriers to competition, and these 
barriers were erected by United’s own busi- 
ness policies. Much of United’s market 
power is traceable to the magnetic ties 
inherent in its system of leasing, and not 
selling, its more important machines. The 
lease-only system of distributing complicated 
machines has many “partnership” aspects, 
and it has exclusionary features such as the 
10-year term, the full capacity clause, the 
return charges, and the failure to segregate 
service charges from machine charges. More- 
over, the leasing system has aided United 
in maintaining a pricing system which dis- 
criminates between machine types. 


[Other Sources of Power] 


In addition to the foregoing three prin- 
cipal sources of United’s power, brief refer- 
ence may be made to the fact that United 
has been somewhat aided in retaining con- 
trol of the shoe machinery industry by its 
purchases in the second-hand market, by 
its acquisitions of patents, and, to a lesser 
extent, by its activities in selling to shoe 
factories supplies which United and others 
manufacture. 


[Honest Industrial Activities as Barriers 
to Competition] 


In one sense, the leasing system and the 
miscellaneous activities just referred to 
(except United’s purchases in the second- 
hand market) were natural and normal, for 
they were, in Judge Hand’s words “honestly 
industrial” (148 F. (2d) at p. 431). They 
are the sort of activities which would be 
engaged in by other hororable firms. And, 
to a large extent, the leasing practices con- 
form to long-standing traditions in the shoe 
machinery business. Yet, they are not prac- 
tices which can be properly described as 
the inevitable consequences of ability, natural 
forces, or law. They represent something 
more than the use of accessible resources, 
the process of invention and innovation, and 
the employment of those techniques of em- 
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ployment, financing, production, and dis- 
tribution, which a competitive society must 
foster. They are contracts, arrangements, 
and policies which, instead of encouraging 
competition based on pure merit, further the 
dominance of a particular firm. In this 
sense, they are unnatural barriers; they 
unnecessarily exclude actual and potential 
competition; they restrict a free market. 
While the law allows many enterprises to 
use such practices, the Sherman Act is now 
construed by superior courts to forbid the 
continuance of effective market control 
based in part upon such practices. Those 
courts hold that market control is inherently 
evil and constitutes a violation of § 2 unless 
economically inevitable, or specifically au- 
thorized and regulated by law.” 


[No Predatory Practices] 


It is only fair to add that the more than 
14,000 page record, and the more than 5,000 
exhibits, representing the diligent seven 
year search made by Government counsel 
aided by this Court’s orders giving them 
full access to United’s files during the last 
40 years, show that United’s power does 
not rest on predatory practices. Probably 
few monopolies could produce a record so 
free from any taint of that kind of wrong- 
doing. The violation with which United 
is now charged depends not on moral con- 
siderations, but on solely economic con- 
siderations. United is denied the right to 
exercise effective control of the market by 
business policies that are not the inevitable 
consequences of its capacities or its natural 
advantages. That those policies are not 
immoral is irrelevant. 


[Monopoly Not Justified by 
Social Advantage | 


Defendant seems to suggest that even if 
its control of the market is not attributable 
exclusively to its superior performance, its 
research, and its economies of scale, none- 
theless, United’s market control should not 
be held unlawiful, because only through the 
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existence of some monopoly power can the 
thin shoe machinery market support funda- 
mental research of the first order, and 
achieve maximum economies of production 
and distribution. 


To this defense the shortest answer is 
that the law does not allow an enterprise 
that maintains control of a market through 
practices not economically inevitable, to 
justify that control because of its supposed 
social advantage. Cf. Fashion Originators 
Guild v, Federal Trade Commission, 312 U. S. 
457. It is for Congress, not for private 
interests, to determine whether a monopoly, 
not compelled by circumstances, is advan- 
tageous. And it is for Congress to decide 
on what conditions, and subject to what 
regulations, such a monopoly shall conduct 
its business. 


Moreover, if the defense were available, 
United has not proved that monopoly is 
economically compelled by the thinness of 
the shoe machinery market. It has not 
shown that no company could undertake 
to develop, manufacture, and distribute cer- 
tain types of machines, unless it alone met 
the total demand for those types of machines. 


Nor has United affirmatively proved that 
it has achieved spectacular results at amaz- 
ing rates of speed, nor has it proved that 
comparable research results and comparable 
economies of production, distribution, and 
service could not be achieved as well by, 
say, three important shoe machinery firms, 
as by one. Compo with a much smaller 
organization indicates how much research 
can be done on smaller Scale. Yet since 
Compo is limited to the simpler cement 
process machines, too much reliance should 
not be placed on this comparison. None- 
theless, one point is worth recalling. Compo’s 
inventors first found practical ways to in- 
troduce the cement process which United 
had considered and rejected. This experience 
illustrates the familiar truth that one of 
the dangers of extraordinary experience is 
that those who have it may fall into grooves 


2 Underlying much of defendant’s argument is 
the basic contention that Aluminum, Griffith, 
and related cases represent an unsound inter- 
pretation of the Sherman Act and an unwise 
public policy. A District Judge must leave this 
contention to the Supreme Court and to Con- 
gress. They are the only tribunals competent to 
consider whether appellate courts have un- 
justifiably gone beyond the 1890 legislative con- 
cern with force and fraud, with combination 
and conspiracy, and with the growth of trusts 
dwarfing ordinary men and ordinary govern- 
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mental units; whether it is appropriate to read 
a Statute having criminal and treble damage 
provisions as applying to the mere exercise of 
effective control of the market; and whether 
Congress contemplated the use of trial courts, 
moving within the traditional limits of judicial 
procedure and of legally admissible evidence, to 
solve subtle, complex, extensive economic con- 
troversies for which judges are not always well 
suited, and which hinder the prompt disposition 
of other meritorious cases. 
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created by their own expertness. They 
refuse to believe that hurdles which they 
have learned from experience are insur- 


mountable, can in fact be overcome by fresh, 
independent minds. 


[Intent Requirement Satisfied] 


So far, nothing in this opinion has been 
said of defendant’s intent in regard to its 
power and practices in the shoe machinery 
market. This point can be readily disposed 
of by reference once more to Aluminum 
(pp. 431-432). Defendant intended to en- 
gage in the leasing practices and pricing 
policies which maintained its market power. 
That is all the intent which the law requires 
when both the complaint and the judg- 
ment rest on a charge of “monopolizing,” 
not merely “attempting to monopolize.” De- 
fendant having willed the means, has willed 
the end. 


[Supplies Market Separate] 


Next, come those issues relating to sup- 
plies, each of which is, for factual reasons 
stated in the findings, a separate market 
under § 2 of the Sherman Act. 


[Unlawful Monopoly in Supplies Field| 


The most important fact with respect to 
United’s manufacturing and distributive activi- 
ties in these supply markets is that they are 
a consequence of United’s power in the shoe 
machinery market and to some extent 
buttress that power. 

In certain of those supply fields such as 
cutters and irons, nails and tacks, eyelets, 
and wire, United has control of the market 
as is shown by the fact that it is supplying 
much more than half the demand. This 
control comes principally from United’s 
power over the shoe machinery market. 
And for that reason the exercise of dominant 
power in those supply fields is unlawful. 
An enterprise that by monopolizing one 
field, secures dominant market power in 
another field, has monopolized the second 
field, in violation of § 2 of the Sherman Act. 


[No Monopoly in Other Supply Fields] 


With respect to the miscellaneous supply 
fields such as shoe boxes, lasts, wood heels, 
shanks, adhesives, finishes, and reinforcing 
material, where United has not over 50% of 
the share of the market, it has nothing more 
than a limited market power flowing from 
its generally long line of supplies, its many 
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business relations with shoe manufacturers, 
and its competitors’ comparative weakness 
in resources and variety of products. The 
consequence is that in these fields United 
has not such market power as to furnish a 
basis for a conclusion that it has monopolized 
the field. : 


[No Specific Intent Proved] 


So far as concerns the charge that United 
has attempted to monopolize those fields, the 
Government would have had to show that 
defendant had a specific intent or plan to 
monopolize those markets. [See Aluminum, 
148 F. (2d) at pp. 431-432.] No such intent 
was proved. The only evidence of any 
consequence was two decades old, and re- 
lated mostly to wood heels. That will not 
warrant a finding adverse to defendant. 


[Use of Tanning Machinery Leases 
Not Unlawful | 


Finally, comes tanning machinery made 
by Turner. There is no evidence that 
United has dominant market power, and there 
is no evidence of a plan to monopolize. The 
leases are, it is true, like United’s shoe 
machinery leases. But, as has been. pre- 
viously emphasized in this opinion, this 
Court does not rule that leases of that type 
are in every context restraints of trade, or 
otherwise unlawful. All that this opinion 
has ruled is that when control of the mar- 
ket has been obtained in large part by such 
leases, the market power cannot be said ‘to 
have been thrust upon its holder through 
its own skill, energy, and initiative, or 
through technological conditions of produc- 
tion and distribution, or the inevitable 
characteristics of the market. In short, the 
leases themselves are not forbidden; only 
when they are used as an instrument for 
seeking market control is the lessor to be 
charged with using them in an attempt. to 
monopolize. Such use of tanning machinery 
leases was not proved. 


IV. 
Opinion of Remedy 
[Restoration of Workable Competition], 


Where a defendant has monopolized com- 
merce in violation of $2, the principal ob- 
jects of the decrees are to extitpate practices 
that have caused or may hereafter cause 
monopolization, and to restore workable 
competition in the market. 
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A trial judge, until he is otherwise 
directed by the Supreme Court or Congress, 
(See p. 105, footnote 2, supra,) must frame 
a decree upon the basis of the presupposi- 
tions underlying Aluminum and Griffith. He 
must accept these as the premises of the 
current interpretation of § 2 of the Sherman 
Act. Concentrations of power, no matter 
how beneficently they appear to have acted, 
nor what advantages they seem to possess, 
are inherently dangerous. Their good be- 
havior in the past may not be continued; 
and if their strength were hereafter grasped 
by presumptuous hands, there would be no 
automatic check and balance from equal 
forces in the industrial market. And in the 
absence of this protective mechanism, the 
demand for public regulation, public owner- 
ship, or other drastic measures would be- 
come irresistible in time of crisis. Dispersal 
of private economic power is thus one of 
the ways to preserve the system of private 
enterprise. Moreover, well as a monopoly 
may have behaved in the moral sense, its 
economic performance is inevitably suspect. 
The very absence of strong competitors 
implies that there cannot be an objective 
measuring rod of the monopolist’s excel- 
lence, and the test of its performance must, 
therefore, be largely theoretical. What ap- 
upears to the outsider to be a_ sensible, 
prudent, nay even a progressive policy of 
the monopolist, may in fact reflect a lower 
scale of adventurousness and less intelligent 
risk-taking than would be the case if the 
enterprise were forced to respond to a 
stronger industrial challenge. Some truth 
lurks in the cynical remark that not high 
profits but a quiet life is the chief reward 
of monopoly power. And even if a particular 
enterprise seeks growth and not repose, an 
increased rate in the growth of ideas does 
not follow from an increased concentration 
of power. Industrial advance may indeed 
be in inverse proportion to economic power; 
for creativity in business as in other areas, 
is best nourished by multiple centers of 
activity, each following its unique pattern 
and developing its own esprit de corps to 
respond to the challenge of competition. 
The dominance of any one enterprise inev- 
itably unduly accentuates that enterprise’s 
experience and views as to what is possible, 
practical, and desirable with respect to tech- 
nological development, research, relations 
with producers, employees, and customers. 
And the preservation of any unregulated 
monopoly is hostile to the industrial and 
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political ideals of an open society founded 
on the faith that tomorrow will produce a 
better than the best. 


[Trial Court's Considerations] 


Yet a trial judge’s decree attempting to 
recreate a competitive market should be 
drafted in the spirit which has been attrib- 
uted to Lord Acton—the most philosophical 
mind that has ever been directed to the 
evils of concentration of power. 


“No one can be sure what view Acton 
would have adopted on contemporary 
economic issues. What is certain is the 
principles and tests he would have em- 
ployed. Of every proposal he would have 
asked, Is it just? Is it in accordance with 
the permanent will of the community? 
Is it practicable? Will it be efficient? 
Will it increase or diminish real free- 
dom?”. Fasnacht, Acton’s Political Phil- 
osophy (1952), p. 124. 


Judges in prescribing remedies have 
known their own limitations. They do not 
ex officio have economic or political training. 
Their prophecies as to the economic future 
are not guided by unusually subtle judg- 
ment. They are not so representative as 
other branches of the government. The 
recommendations they receive from govern- 
ment prosecutors do not always reflect the 
over-all approach of even the executive 
branch of the government, sometimes not 
indeed the seasoned and fairly informed 
judgment of the head of the Department 
of Justice. Hearings in court do not usually 
give the remote judge as sound a feeling 
for the realities of a situation as other pro- 
cedures do. Judicial decrees must be fitted 
into the framework of what a busy, and 
none too expert, court can supervise. Above 
all, no matter with what authority he is 
invested, with what facts and opinion he is 
supplied, a trial judge is only one man, 
and should move with caution and humility. 


That considerations of this type have 
always affected antitrust courts is plain 
from the history of the Standard Oil, Amer- 
ican Tobacco and Alcoa cases. To many 
champions of the antitrust laws these cases 
indicate judicial timidity, economic inno- 
cence, lack of conviction, or paralysis of 
resolution. Yet there is another way of 
interpreting this judicial history. In the 
antitrust field the courts have been accorded, 
by common consent, an authority they have 
in no other branch of enacted law. Indeed, 
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the only comparable examples of the power 
of judges is the economic role they formerly 
exercised under the Fourteenth Amendment, 
and the role they now exercise in the area 
of civil liberties. They would not have been 
given, or allowed to keep, such authority in 
the antitrust field, and they would not so 
freely have altered from time to time the 
interpretation of its substantive provisions, 
if courts were in the habit of proceeding 
with the surgical ruthlessness that might 
commend itself to those seeking absolute 
assurance that there will be workable com- 
petition, and to those aiming at immediate 
realization of the social, political, and eco- 
nomic advantages of dispersal of power. 


Such self-restraining considerations have 
peculiar force in this case. Until Alcoa 
lost its case in 1945, there was no signifi- 
cant reason to suppose that United’s con- 
duct violated § 2 of the Sherman Act. The 
Supreme Court had three times, in United 
States v. Winslow, 227 U. S. 202, United 
States v. United Shoe Machinery Company 
of N. J., 247 U. S. 32, and United Shoe 
Machinery Corp. v. United States, 258 U. S. 
451, reviewed aspects of this company’s, 
or its predecessor’s, activities. What United 
is now doing is similar to what it was 
then doing, but the activities which were 
similar stood uncondemned,—indeed, one 
ought to go further and say they were in 
part endorsed. In the face of these deci- 
sions, it would be anomalous to charge the 
officers of United with any moral deficiency. 


[Four Principal Problems | 


In the light of these general considera- 
tions, it is now meet to consider four of 
the principal problems respecting a pro- 
posed decree: first, dissolution, second, 
treatment of the leases, third, divestiture 
of supply activities, and fourth, patents. 


[Dissolution Into Three Companies 
Unrealistic | 


The Government’s proposal that the Court 
dissolve United into three separate manu- 
facturing companies is unrealistic. United 
conducts all machine manufacture at one 
plant in Beverly, with one set of jigs and 
tools, one foundry, one laboratory for ma- 
chinery problems, one managerial staff, and 
one labor force. It takes no Solomon to 
see that this organism cannot be cut into 
three equal and viable parts. 
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Nor can the division of United’s business 
be fairly accomplished by dividing the 
manufacture of machinery into three broad 
categories, and then issuing an injtunction 
restraining the Beverly plant from manu- 
facturing two broad categories of machine 
types, and vesting in each of two new 
companies the right to manufacture one of 
those categories. Such an order would 
create for the new companies the most 
serious type of problems respecting the 
acquisition of physical equipment, the raising 
of new capital, the allotment of managerial 
and labor forces, and so forth. The pros- 
pect of creating three factories where one 
grew before has not been thought through 
by its proponents. 


A petition for dissolution should reflect 
greater attention to practical problems and 
should involve supporting economic data 
and prophesies such as are presented in 
corporate reorganization and public utility 
dissolution cases. Moreover, the petition 
should involve a more formal commitment 
by the Attorney General, than is involved 
in the divergent proposals that his assist- 
ants have made in briefs and in oral argu- 
ments addressed to the Court. 


On the whole, therefore, the suggested 
remedy of dissolution is rejected. 


[Leasing System Not Abolished] 


From the opinion on defendant’s viola- 
tions it follows that some form of relief 
regarding defendant’s leases and leasing 
practices is proper and necessary. 


The Government does not propose that 
United should cease leasing machines. It 
does suggest that this Court order defend- 
ant to eliminate from the leases those pro- 
visions found to be restrictive, to offer for 
sale every type of machine which it offers 
for lease, and to make the sales terms 
somewhat more advantageous to customers, 
than the lease terms. 


The Court agrees that it would be unde- 
sirable, at least until milder remedies have 
been tried, to direct United to abolish leas- 
ing forthwith. United is free to abolish 
leasing if it chooses to do so, but this Court 
hesitates to lay down any absolute ban for 
two reasons. First, if a ban were imme- 
diately applied, a substantial number of 
shoe factories would probably be put out 
of business, for they have not the assets, 
nor the capacity to borrow, requisite to 
purchase machines, even on conditional sales 
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agreements. Second, if this Court forbade 
United to lease machines, it could not apply 
a similar ban to its competitors. This 
would constitute for United a major not a 
minor competitive handicap, if one accepts 
the testimony of the large number of shoe 
manufacturers who have already expressed 
their preference for leasing rather than buy- 
ing machines. How deeply rooted is this 
preference might be disputed; but it cannot 
be denied that virtually all the shoe manu- 
facturers who took the stand, and the 45 
shoe manufacturers who were selected as 
a sample by the Court, expressed a prefer- 
ence for the leasing system. It is, of course, 
possible that through inertia, fear of re- 
prisal, or other motives, those who oppose 
the leasing system did not speak up. Yet, 
the number of dissenters must be small. 
Moreover, Compo, which is United’s chief 
rival, and which the Government claims 
was a chief victim of United’s policies, 
favors the leasing system, and might encourage 
shoe factories to continue leasing. 


[Leases Purged of Restrictive Features] 


Although leasing should not now be abol- 
ished by judicial decree, the Court agrees 
with the Government that the leases should 
be purged of their restrictive features. In 
the decree filed herewith, the term of the 
lease is shortened, the full capacity clause 
is eliminated, the discriminatory commuta- 
tive charges are removed, and United is 
required to segregate its charges for ma- 
chines from its charges for repair service. 
For the most part, the decree speaks plainly 
enough upon these points. Yet, on two 
matters, a further word is in order. 


[Rendition of Services and Discriminatory 
Pricing Not Prohibited] 


The decree does not prohibit United from 
rendering service, because, in the Court's 
view, the rendition of service, if separately 
charged for, has no exclusionary effects. 
Moreover, the rendition of service by United 
will keep its research and manufacturing 
divisions abreast of technological problems 
in the shoe manufacturing industry; and 
this will be an economic advantage of the 
type fostered by the Sherman Act. 


Nor does the drecree attempt to deal 
with that feature of United’s pricing policy 
which discriminates between machine types. 
To try to extirpate such discrimination 
would require either an order directing a 


{| 67,436 


Court Decisions 
U.S. v. United Shoe Machinery Corp. 


Number 261—78 
2-24-53 


uniform rate of mark-up, or an order sub- 
jecting each price term and each price 
change to judicial supervision. Neither course 
would be sound. Some price discrimination, 
if not too rigid, is inevitable. Some may be 
justified as resting on patent monopolies. 
Some price discrimination is economically 
desirable, if it promotes competition in a 
market where several multi-product firms 
compete. And while price discrimination 
has been an evidence of United’s monopoly 
power, a buttress to it, and a cause of its 
perpetuation, its eradication cannot be 
accomplished without turning United into 
a public utility, and the Court into a public 
utility commission, or requiring United to 
observe a general injunction of non-discrim- 
ination between different products—an in- 
junction which would be contrary to sound 
theory, which would require the use of 
practices not followed in any business 
known to the Court, and which could not be 
enforced. 


[Machines Must Be Offered for Sale] 


The Court also agrees with the Govern- 
ment that if United chooses to continue 
to lease any machine type, it must offer that 
type of machine also for sale. The principal 
merit of this proposal does not lie in its 
primary impact, that is, in its effect in 
widening the choices open to owners of shoe 
factories. For present purposes it may be 
assumed that the antitrust laws are not 
designed, chiefly, if at all, to give a cus- 
tomer choice as to the selling methods by 
which his supplier offers that supplier’s own 
products. The merit of the Government's 
proposal is in its secondary impact. Inso- 
far as United’s machines are sold rather 
than leased, they will ultimately, in many 
cases, reach a second-hand market. From 
that market, United will face a type of sub- 
stitute competition which will gradually 
weaken the prohibited market power which 
it now exercises. Moreover, from that 
market, or from United itself, a competitor 
of United can acquire a United machine 
in order to study it, to copy its unpatented 
features, and to experiment with improve- 
ments in, or alterations of, the machine. 
Thus, in another and more direct way, 
United’s market power will be diminished. 


Furthermore, the creation of a sales mar- 
ket together with the purging of the restric- 
tive features of the leases will, in combina- 
tion, gradually diminish the magnetic hold 
now exercised by what United properly 
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describes as the partnership features of the 
leasing system. As United’s relationships 
with its customers grow feebler, competitors 
will have an enhanced opportunity to mar- 
ket their wares. 


[Defendant’s Objections Answered] 


Two objections to this proposal should 
now be answered. 


First, United emphasizes the point that if 
a decree requires United to offer for sale 
all machine types which it leases, the de- 
cree will discriminate against United, be- 
cause its competitors will be subject to no 
parallel injunction. United says that this 
discrimination violates United’s legal rights. 
In support of this contention, United relies 
upon the language in Hartford Empire Com- 
pany v. United States [1944-1945 Traber 
Cases 57,319], 323 U. S. 386, 409-410, in 
which a judicial decree was modified, be- 
cause it placed a defendant “for the future 
‘in a different class from other people’”’. 
But that ruling of the Supreme Court of 
the United States does not apply to the 
case at bar, because, through its own action, 
United has already put itself in a class 
different from any of its competitors. It 
has used its leases to monopolize the shoe 
machinery market. And if leasing contin- 
ues without an alternative sales system, 
United will still be able to monopolize that 
market. To root out monopolization and 
to bring United, in the future, in the same 
class as its competitors, it is necessary not 
merely to place limitations upon United’s 
leases, but also to require United to offer 
for sale any machine type which it leases. 
While, on its face, the decree seems to 
discriminate against United, in the context 
of the market situation created by United 
itself, the effect of the decree is to break 
down barriers erected by a monopolizer, so 
that, hereafter, there may be no wall be- 
tween the class in which it is and the class 
in which its competitors are. 


A second possible objection to the decree 
is that it confers upon United’s competitors 
the unearned opportunity to copy the un- 
patented features of United’s machines. 
These competitors get a free ride. 


In reply, it might be enough to say that 
there does not appear to be any federal or 
local, statutory or common law, principle 
protecting United’s interest in these un- 
patented features. See Cheney Bros. v. Doris 


Bike Corp., 2nd Cir.,.35 BF. (2d) 279. That 
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is, the decree takes from United nothing 
which the policy of our law protects. A 
further answer is that if the creation of 
a sales alternative to leasing is, as this 
Court believes, necessary to dissipate 
United’s monopoly power, the Court should 
not withhold its decree because its effect is 
to allow competitors to copy United’s de- 
signs. Cf. Fashion Originators’ Guild of 
America, Inc. v. Federal Trade Commission, 


312 U. S. 457, 468. 


[Sales Terms Should Not Be More 
Attractive] 


The Government goes one step further 
and asks the Court to require defendant 
to make its sales terms more attractive 
to customers than any lease terms it offers. 
One difficulty with this proposal is that, 
instead of redressing the balance between 
United and its competitors, it would give 
a marked advantage to such of United 
competitors as chose to continue leasing 
machines. But there are even more serious 
practical objections. If this Court were to 
direct United to make its sales terms more 
favorable than lease terms, and to keep 
that discrimination effective every time that 
new terms were set, every time that new 
machine types were introduced, and every 
time that money rates changed in the finan- 
cial world, this Court would be creating 
administrative problems which would re- 
quire its continuous judicial supervision. 
To avoid the difficulties just stated, it 
seems to the Court sufficient to direct 
defendant, if it offers any machine type for 
lease, to set such terms for leasing that 
machine as do not make it substantially 
more advantageous for a shoe factory to 
lease rather than to buy a machine. Ad- 
mittedly, there is in this direction some 
flexibility. But defendant is forewarned by 
the decree itself that if it abuses this flexi- 
bility, the Court after the entry of this 
decree may modify it. Thus the decree 
invokes the precedent not of Draco, but of 
Damocles and Dionysius. Compare Appa- 
lachian Coals, Inc. v. United States, 288 U. S. 
344, 378. 


[Divestiture of Business of Manufacturing 
Certain Supplies] 


One other phase of the decree to which 
this opinion should expressly advert is the 
method of handling those subsidiaries and 
branches which produce supplies in fields 
which United has monopolized. The clear- 
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est examples are nails and tacks, and eyelets 
for the shoe machinery market. These are 
large scale monopolizations attributable to 
the machinery monopoly. And United 
should be divested of its business of manu- 
facturing and distributing these particular 
supplies, because this is the kind of disso- 
lution which can be carried out practically, 
and which will also reduce monopoly power 
in each of the affected supply fields. Logi- 
cally, the same principle might be applied 
to those other parts of United’s enterprise 
which manufacture other supplies that 
United monopolizes. But in each of the 
other cases where this might at first blush 
seem reasonable, the supply is technically 
so intimately related to a machine as to be 
naturally manufactured by the maker of 
the machine, or the supply is sold in such 
small annual volume, or the difficulties of 
enforcing divestiture of part of a plant are 
so obvious, as to make the extension of 
the decree to those instances undesirable. 


[Companies Not Part of Defendant’s 
Organization] 


No similar practical difficulties exist in 
ordering United to divest itself of its busi- 
ness of distributing supplies manufactured 
by companies which are not part of United’s 
organization. The annual dollar volume of 
some of these supplies, if looked at indi- 
vidually, is often not large; but the annual 
volume of all of them together is roughly 
$414 million. The specifications for some 
of these supplies did originate with United, 
but their continued manufacture does not 
require United’s assistance. Their distribu- 
tion could be economically undertaken, if 
not by the several manufacturers, by a new 
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supply distributor. And United ought not to 
be allowed to continue these distributorships 
because they flowed to United partly, at 
any rate, as an indirect consequence of 
United’s prohibited monopolization of shoe 
machinery. To be sure, other advantages 
flowed to United from its monopolization; 
but the particular advantages inherent in 
the large scale distribution of supplies are, 
as already noted, easily severable, and 
would probably lead to the organization 
of a new supply company, or the expansion 
of an existing supply company, which could 
become in time a manufacturer of certain 
machine types, or a source of repair service. 
Thus the total effect would be to develop 
avenues for the dissipation of United’s mo- 
nopoly power in the machinery field. 


[Compulsory Patent Licensing on Reasonable 
Royalty Basis] 


Similar reasoning dictates the decree’s 
treatment of patents. Defendant is not 
being punished for abusive practices re- 
specting patents, for it engaged in none, 
except possibly two decades ago in connec- 
tion with the wood heel business. It is 
being required to reduce the monopoly 
power it has, not as a result of patents, 
but as a result of business practices. And 
compulsory licensing, on a reasonable roy- 
alty basis, is in effect a partial dissolution, 
on a non-confiscatory basis. In regard to 
patents, as in regard to the termination 
of supply distributorships, the decree does 
no more than what defendant’s own expert 
recognized would be appropriate if the 
Court found defendant had monopolized 
the shoe machinery market. 
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Corporation, Commercial Investment Trust, Inc., Universal Credit Corporation, Universal 
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In the United States District Court for the Northern District of Indiana, South Bend 
etn, Civil Action No. 8. Dated November 15, 1938, as amended, as modified Janu- 
ary 19, 1953. 


Case No. 439 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Consent Decrees—Scope of Provisions—Conformity to Procedure Prescribed in 
Another Decree as Constituting Compliance.—The provision in the consent decree entered 
in the case of United States v. Ford Motor Co., et al., which provides that “So long as the 
Manufacturer shall continue to give or assign to Respondent Finance Company or any 
other finance company, any document of title or lien in respect of such automobiles, it 
shall not refuse, upon written request of any other finance company, to make available 
or assign to it similar documents of title or lien in respect of automobiles similarly shipped 
or delivered to the dealer and paid for by the finance company upon substantially similar 
terms and conditions,” is modified by further providing that at any time a procedure for payment 
of wholesale shipments by finance companies engaged in the wholesale financing of auto- 
mobiles substantially similar to the procedure attached to the Final Judgment in United 
States v. General Motors Corp., et al., 1952 Trape Cases J 67,324, shall be deemed to con- 
stitute compliance with this provision. 


See the Sherman Act annotations, Vol. 1, J 1540. 


Consent Decrees—Applicability of Prohibitions—Contingent Provision—vThe con- 
tingent provision in the consent decree entered in the case of United States v. Ford Motor 
Co., et al., providing that “It is an express condition of this decree that . . . if an effec- 
tive final order or decree not subject to further review shall not have been entered... 
requiring General Motors Corporation permanently to divest itself of all ownership and 
control of General Motors Acceptance Corporation and of all interest therein, then and 
in that event, nothing in this decree shall preclude the Manufacturer from acquiring and 
retaining ownership of and/or control over or interest in any finance company, or from 
dealing with such finance company and with the dealers in the manner provided in this 
decree ...,”’ is modified by inserting after the words “acquiring or retaining ownership 
of and/or control over or interest in any finance company,” the words “or from making 
loans to such finance company.” 


See the Sherman Act annotations, Vol. 1, § 1550.10. 


Consent Decrees—Modification—Conformity of Decree to a Subsequently Entered 
Decree in Another Case.—The consent decree entered in the case of United States v. Ford 
Motor Co., et al. is amended by the modification of subparagraphs (a), (b), (c), (d), (£), 
(gz), (i), G) 4 (C) through (F), (j) 8, and (kx) of paragraph 6; by modification of the 
second paragraph of paragraph 12; and by the deletion of subparagraph (e) of para- 
graph 6, and paragraph 10. The modifications have the effect of making applicable to 
the defendant manufacturer certain provisions regarding the financing of automobiles 
similar to the provisions which were made applicable to the defendant manufacturer in 
the consent decree entered in the case of Umited States v. General Motors Corp., et al., 


1952 Trane Cases { 67,324. 
See the Sherman Act annotations, Vol. 1, $1210.512, 1560.25, 1560.29, 1570.30, 1590. 


For the plaintiff (on the modification of January 19, 1953): Newell A. Clapp, Acting 
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Keating, Assistant United States Attorney. 
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For the defendants (on the modification of January 19, 1953): George N. Beamer, 
William T. Gossett, and Charles J. Fellrath for Ford Motor Co., and Melbourne Berger- 
man for Investment Trust Corp., Commercial Investment Trust, Inc., Universal Credit 
Corp., Universal Credit Co. of Delaware, Universal Credit Co. of Indiana, and Universal 


Credit Co., Inc. 


For decisions of the U. S. District Court, Northern District of Indiana, and the U. S. 
Supreme Court, see 1946-1947 Trade Cases {| 57,505 and 1948-1949 Trade Cases {] 62,325. 


[Consent to Entry of Decree] 


Suicx, District Judge [Jn full text]: 1. 
The United States of America filed its peti- 
tion herein on November 7, 1938; each of 
the respondents appeared and filed its answer 
to such petition, and asserted the truth of 
its answer and its innocence of any viola- 
tion of law; the petitioner and the said 
respondents desire to avoid the expenses of 
a trial of the issues therein and the loss of 
time occasioned thereby; no testimony hav- 
ing been taken, each of the respondents 
consented to the entry of this decree with- 
out any findings of fact, upon condition 
that neither such consent nor this decree 
shall be considered an admission or adjudi- 
cation that it has violated any statute; and 
the United States of America by its counsel 
having consented to the entry of this decree 
and to each and every provision thereof, 
and having moved the court for this in- 
junction. 


Therefore, it is ordered, adjudged and 
decreed as follows: 


[Sherman Act] 


2. That the court has jurisdiction of all 
persons and parties hereto; and for the pur- 
poses of this decree and proceedings for 
the enforcement thereof, and for no other 
purpose, that the court has jurisdiction of 
the subject matter hereof and the petition 
states a cause of action against the re- 
spondents under the Act of July 2, 1890, 
entitled “An Act to Protect Trade and 
Commerce Against Unlawful Restraints and 
Monopolies”. 


| Parties} 


3. “Respondent Finance Company” as used 
in this decree shall include Universal Credit 
Corporation, Universal Credit Company (a 
Delaware corporation), Universal Credit 
Company (an Indiana corporation), Uni- 
versal Credit Company, Inc., Commercial 
Investment Trust Corporation, and Com- 
mercial Investment Trust Incorporated and 


their officers, directors, agents and em- 
ployees. “Manufacturer” as used in this 
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decree shall include Ford Motor Company 
and its officers, directors, agents and em- 
ployees. 


4. The respondents, their officers, direc- 
tors, agents and employees, be and they are 
hereby enjoined from doing the acts hereby 
prohibited and to do the acts hereby directed. 


[ Definitions] 


5. The following terms, as used in this 
decree, shall have the following meanings: 


(a) “Person” shall mean a person, firm, 
corporation or association. 


(b) “Dealer” shall mean a person who 
holds a franchise from, or approved by, 
the Manufacturer, that provides for the 
purchase at wholesale of new automobiles 
made by the Manufacturer and who resells 
the automobiles at retail. ; 


(c) “Wholesale financing” shall mean the 
advancing by a finance company, as herein- 
after defined, of money or credit to or for 
the account of a dealer to cover, in whole 
or in part, the cost of new automobiles 
ordered by the dealer at wholesale. 


(d) “Retail financing” shall mean the 
purchase or other acquisition of retail time 
sales paper from dealers by finance com- 
panies, as hereinafter defined. 


(e) “Finance charge’ shall mean the 
difference between the cash delivered price 
of an automobile and the price of that 
automobile when sold on an _ installment 
payment plan, including or not including 
(as the plan may provide) insurance for the 
retail purchaser. 


(f) “Finance company” shall mean a per- 
son engaged chiefly in wholesale financing 
or retail financing, or both. 


(g) “Retail time sales paper” shall mean 
any conditional sale contract, chattel mort- 
gage, lease, note or other instrument given 
to evidence or secure the obligation to pay 
the whole or any part of the price of auto- 
mobiles sold by a dealer at retail. 


(h) “A finance company” or “any finance 


company” shall include Respondent Finance 
Company. 
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(i) “Registered finance company” shall 
mean a finance company which shall be 
registered as provided in sub-paragraph (j) 
of paragraph 6 of this decree including 
Respondent Finance Company if it be a 
registered finance company. 


(j) ‘Chrysler Corporation” means Chrysler 
Corporation, a corporation of the State of 
Delaware and its subsidiaries and succes- 
sors, “General Motors Corporation’? means 
General Motors Corporation, a corporation 
of the State of Delaware and its subsidiaries 
and successors, and “General Motors Ac- 
ceptance Corporation” means General Motors 
Acceptance Corporation, a corporation of 
the State of New York and General Motors 
Acceptance Corporation of Indiana, In- 
corporated, a corporation of the State of 
Indiana, and their subsidiaries and successors. 


[Manufacturer to Permit Any Finance 
Company to Pay] 


6. The Manufacturer: 

(a) Shall permit any finance company or 
other person to®pay for any automobile 
shipped or otherwise delivered by the Manu- 
facturer to any dealer, upon written specific 
or continuing authority of the dealer to the 
extent and under the circumstances herein- 
after set forth; 


[Assignment of Titles or Liens] 


(b) So long as the Manufacturer shall 
continue to give or assign to Respondent 
Finance Company or any other finance 
company, any document of title or lien in 
respect of such automobiles, it shall not 
refuse, upon written request of any other 
finance company, to make available or 
assign to it similar documents of title or 
lien in respect of automobiles similarly 
shipped or delivered to the dealer and paid 
for by the finance company upon substan- 
tially similar terms and conditions; provided, 
however, that at any time a procedure 
substantially similar to the procedure at- 
tached to the Final Judgment in United 
States of America v. General Motors Corpora- 
tion, General Motors Acceptance Corporation, 
and General Motors Sales Corporation, Civil 
No. 2177, in the District Court of the United 
States for the Northern District of Illinois, 
Eastern Division, reference to which is 
made in paragraph IV (b) of said Final 
Judgment, or any modification thereof which 
may then be in effect, or any other pro- 
cedure approved by this court after sixty 
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days’ notice to the Attorney General and 
an opportunity to be heard, designed to 
produce a substantially similar result, shall 
be deemed to constitute compliance with 
this paragraph; 


[Availability of Office Space] 


(c) So long as the Manufacturer shall 
continue to furnish Respondent Finance 
Company or any other finance company 
space for maintaining an office in any manu- 
facturing or assembly plant of the Manu- 
facturer, it shall not refuse, upon substantially 
equivalent terms and conditions and upon 
written request of any other finance com- 
pany that extends wholesale financing facili- 
ties to dealers operating under franchise of 
the Manufacturer, to furnish it space for 
maintaining an office in such plant; pro- 
vided that it shall not be a violation of this 
decree for the Manufacturer to furnish the 
same only to registered finance companies 
as defined in subparagraph (j) of this para- 
graph 6 or only to finance companies which 
extend wholesale financing facilities pur- 
suant to a procedure or plan adopted by 
Manufacturer under subparagraph (b) of 
this paragraph 6; 


[Furnishing Information Regarding Dealers] 


(d) If the Manufacturer adopts a practice, 
procedure, or plan of furnishing to Re- 
spondent Finance Company or any other 
finance company the identity of or other 
information concerning dealers or prospec- 
tive dealers, it shall not knowingly refuse 
to furnish corresponding information, upon 
substantially similar terms and conditions 
and upon specific or continuing request as 
to identity and specific but non-continuing 
request as to other information, to any other 
finance company whose territory includes 
the location of such dealer’s or prospective 
dealer’s place of business, provided that 
such continuing request shall be renewed 
in writing at the beginning of each calendar 
year, and shall be lodged in the office of 
the District Sales Manager or other designated 
representative of the Manufacturer having 
jurisdiction over the dealer or prospective 
dealer; and provided that it shall not be 
a violation of this decree for the Manufac- 
turer to furnish such information only to 
registered finance companies as defined in 
subparagraph (j) of this paragraph 6, or 
only to a finance company designated in 
writing to the Manufacturer by the dealer 
or prospective dealer; 
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[There is no subparagraph (e) of para- 
graph 6.] 


[Influencing Dealer Patronage] 


(f) The Manufacturer shall not, for the 
purpose of influencing a dealer to patronize 
Respondent Finance Company or any other 
finance company, or registered finance com- 
panies, adopt any practice, procedure, or 
plan for giving or making available or deny- 
ing or threatening to deny any dealer any 
service or facility, or for discriminating 
among its dealers in any other manner; 


|Exclusive Patronage Contracts] 


(g) The Manufacturer shall not enter 
into or further continue any contract or 
agreement with any dealer (1) which pro- 
vides that the dealer shall patronize only 
Respondent Finance Company or any other 
finance company selected by the Manufac- 
turer or registered finance companies; or 
(2) which requires the dealer to observe 
any plan for or rate of financing the pur- 
chase and sale of automobiles of any finance 
company owned or controlled by the Manu- 
facturer; 


[Cancellation of Franchises] 


(h) The Manufacturer shall not cancel 
or terminate any contract, franchise or 
agreement with any dealer, or threaten to 
do so, because of failure of such dealer to 
patronize Respondent Finance Company, 
or any other finance company, or because 
of the failure of the dealer to patronize 
registered finance companies; 


[Financing Arrangement Permitted] 


(i) The Manufacturer shall not, except in 
each instance upon written request of the 
dealer or prospective dealer; arrange or 
agree with any finance company owned or 
controlled by the Manufacturer that an 
agent of the Manufacturer and an agent of 
the finance company shall together be pres- 
ent with any dealer or prospective dealer 
for the purpose of influencing the dealer 
to patronize such finance company; pro- 
vided, however, that it shall not be a viola- 
tion of this decree for the Manufacturer to 
assist any dealer or prospective dealer, be- 
cause of said dealer’s or prospective dealer’s 
financial situation or requirements, by joint 
conference with him and a representative 
of a particular finance company, to obtain 
special facilities or services (such term not 
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including only the financing of the shipment 
or delivery of automobiles to such dealer 
or prospective dealer and/or only the pur- 
chase or acquisition of retail time sales 
paper from him in the regular course of 
business) from the particular finance com- 
pany and, in part consideration of such 
special facilities or services, for such dealer 
or prospective dealer to arrange to do busi- 
ness with such finance company on an 
exclusive basis for a reasonable period of 
time as may be agreed between them; 


[Registered Finance Company—Statement] 


(j) As used in this decree the word 
“registered” as applied to a finance com- 
pany means a finance company that shall 
have done the following things and shall 
have filed a statement that meets the fol- 
lowing requirements: 


1. The statement shall be signed and 
acknowledged by the finance company and 
sworn to by an officer thereof, and shall 
have been filed in this proceeding and a 
copy thereof certified by the clerk shall 
have been served on the Manufacturer. 


2. The finance company shall not in any 
manner have withdrawn the statement or 
rendered it ineffective. 


3. The court shall not have made an 
order to the effect that the finance com- 
pany shall cease to be a registered finance 
company; or, if so, the finance company 
shall have obtained an order reinstating it 
as a registered finance company, or other- 
wise shall have become again a registered 
finance company. 


4. The statement shall be in the follow- 
ing form: 


“To Ford Motor Company (hereinafter 
called the ‘Manufacturer’): 


“(A) This statement is made pursuant 
to subparagraph (j) of paragraph 6 of a 
decree of the United States District Court 
for the Northern District of Indiana, in a 
cause entitled ‘United States of America v. 
Ford Motor Company, et al.? dated No- 
vember 15, 1938. 


“(B) The undersigned finance company, 
in acquiring retail time sales paper, aris- 
ing from sales of automobiles, from dealers 
of the Manufacturer, wherever located, 
will conform to the following rules: 


“(1) If the finance company acquires 
retail time sales paper from a dealer of 
the Manufacturer on a finance plan which 
includes insurance to be arranged for by 
the finance company, the finance company 
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shall (unless the insurance company to 
which the risk is submitted declines to 
write the risk) arrange for such insurance 
as the dealer represents to the finance 
company is to be arranged for by it and 
shall mail or cause to be mailed to the buyer 
a policy or certificate of insurance so 
arranged for within twenty-five days after 
the finance company acquires such retail 
time sales paper. Such policy or certifi- 
cate shall recite the character of the 
coverage and the amount of the insurance 
premium; 


“(2) The finance company will not re- 
quire or accept assignments of wages or 
salaries, or garnish wages or salaries to 
collect deficiency judgments in respect of 
automobiles sold for less than $1,000 and 
for private and non-commercial use un- 
less, prior to repossession, it has requested 
the buyer to return the automobile to it 
and he has not done so; 


“(3) The finance company will not take 
any deficiency judgment where the retail 
purchaser of an automobile, sold for pri- 
vate and non-commercial use, has paid at 
least 50% of his note or other obligation, 
and will not collect from any retail pur- 
chaser of an automobile, through deficiency 
or other judgments, any amount in excess 
of its actual losses and expenses upon the 
failure of such purchaser to pay his note 
or other obligation, and will pay to or 
credit to the account of such purchaser 
any surplus over the amount owing by 
him on his note or other obligation which 
the finance company or its nominee or its 
affiliated or subsidiary company may real- 
ize on the purchaser’s note or other obli- 
gation and the automobile or any other 
security therefor; 


“(4) The finance company will not as- 
sign or transfer any retail time sales paper 
owned or held by it to any other person, 
except a dealer from whom the finance 
company acquired the paper on a full 
recourse basis rather than upon a non- 
recourse basis or upon the dealer’s agree- 
ment to repurchase the automobile if 
repossessed, without limiting the rights, 
and creating an obligation in its assignee 
and his successors in interest, to proceed 
against the retail buyer only in the man- 
ner and to the extent that the finance 
company is authorized to proceed here- 
under; 


“(5) The finance company will not make 
a higher charge, for granting an extension 
or rewriting a transaction, than the ap- 
proximate pro-rata equivalent of the orig- 
inal finance charge, or charge more than 
5 per cent of the delinquent installments 
for reinstating a delinquent account or 
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charge more than its out-of-pocket ex- 
pense plus a reasonable amount for the 
time of its employees as collection or 
repossession expenses; 


“(6) The finance company will not re- 
quire the dealer to take a chattel mort- 
gage or other lien on property other 
than the automobile purchased, as addi- 
tional security for the payment for such 
automobile sold for private and non-com- 
mercial use; and will not accept an assign- 
ment from the dealer of such a chattel 
mortgage or other lien; 


“(7) The finance company will not 
represent to any person that it is, in any 
way, connected or affiliated with the 
Manufacturer, or that it has been approved, 
recommended or endorsed by the Manu- 
facturer, or in any way ascribe to the 
Manufacturer or its dealers responsibility 
for, or authorization of, its acts; but this 
shall not prevent the finance company 
from stating if that be the case that it 
is a registered finance company, and at 
any time when a plan adopted by the 
Manufacturer is in effect this shall not 
prevent the finance company from stating 
if that be the case that it is a registered 
finance company and is offering financing 
service in accordance with the plan; 


“(8) The finance company will not in- 
tentionally do anything injurious to the 
good will of the Manufacturer or to the 
reputation of its products, or to the good 
will of its dealers except as may result 
from the assertion of any legal or con- 
tractual rights; 


“(9) The finance company will not with- 
out the consent of the manufacturer dis- 
close to any competitor of the Manufacturer 
information which it shall have received 
from the Manufacturer; 


“(10) The finance company will dis- 
close to the purchaser whatever informa- 
tion is required to be disclosed by, and 
will otherwise comply with, any further 
order of the court entered pursuant to 
paragraph 8 of the decree hereinbefore 
mentioned; 


“(11) The finance company will not vio- 
late any other reasonable rule hereafter 
from time to time established by the 
Manufacturer, approved by the Depart- 
ment of Justice of the United States and 
incorporated herein by the further order 
of the United States District Court for 
the Northern District of Indiana, after 
notice by registered mail to all registered 
finance companies and notice in such 
form as the court may determine to be 
reasonable to other finance companies and 
interested parties and an opportunity for 
hearing to the persons so notified. 
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“(C) The area within which the finance 
company conducts its business is: [insert 
either ‘the United States’ or the names 
of specific states, counties or cities], and 
notwithstanding the designation of an 
area, the finance company nevertheless 
will comply with clauses (B) and (D) in 
all areas in which it may now or here- 
after do business with dealers of the 
Manufacturer. 

“(D) Until the effective date of any 
withdrawal of this statement by the finance 
company in the manner provided by para- 
graph 1. of subparagraph (k), or in the 
manner provided by paragraph 5 or by 
paragraph 6 of subparagraph (j) of para- 
graph 6 of said decree, all retail time 
sales paper created after the effective date 
of any plan or plans or modification there- 
of and covering new automobiles made by 
the Manufacturer, acquired by the finance 
company from the Manufacturer’s dealers 
(whether located in the area described in 
Clause (C) hereof or elsewhere), shall be 
acquired by it in accordance with the 
terms of any plan or plans of financing 
adopted by the Manufacturer as provided 
by said subparagraph (k) and then in 
effect; provided: 

“a. The finance charges included in 
such retail paper may be less than the 
finance charges specified by such plan 
or plans or modification thereof, and the 
other terms of such paper may be more 
favorable to the retail purchaser than the 
terms so specified; and 

“bh. the finance company may acquire 
retail time sales paper covering new auto- 
mobiles made by the Manufacturer in 
which the retail purchaser of the auto- 
mobile is required to pay a finance charge 
in excess of the finance charge specified 
in the plan so adopted or modification 
thereof, but only if the finance company 
shall promptly credit such retail purchaser 
on the time purchase price of the auto- 
mobile with the amount of the excess. 
The words ‘finance charge’ as used in this 
statement shall mean the difference be- 
tween the cash delivered price of an auto- 
mobile and the price of that automobile 
when sold on an installment payment 
plan, including or not including (as the 
plan may provide) insurance for the re- 
tail purchaser. 

“(E) This statement is filed on behalf 
of, and shall bind, the undersigned finance 
company and all finance companies owned 
or controlled by the undersigned finance 
company, and all finance companies which 
own or control the undersigned finance 
company or are under common owner- 
ship or control with it. 
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“(F) The address of the finance com- 
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personally appeared before me, a notary 
publigi te Sea7 8 MENS Sey sie , to me known 


and known to me to be the person who 
executed the foregoing statement, and 
who by me being duly sworn acknowl- 
edged and deposed that he is .......... 
President of said Corporation; that he 
executed the foregoing statement on its 
behalf; that he executed said statement 
by authority of the Board of Directors 
of said corporation and that the seal of 
said corporation was thereunto affixed by 
like authority. 


SS.¢ 


Week, Medd tet peaks ase , being duly sworn, 
deposes and says that he is an officer, 
tO° Wit st hewn ee Of ce ee 
the finance company which executed the 
foregoing statement, and that said state- 
ment is in all respects true. 


sau Seday love. nue e ee alee. aes 


Notary Public’ 


[Appropriate changes to be made for 
finance companies which are not corpora- 
tions. | 


5. Any registered finance company may 
file with the court a notice in writing of its 
withdrawal of its sworn statement above 
mentioned, and serve upon the Manufac- 
turer a copy of said notice, certified by the 
Clerk of the Court, and ninety days after 
such service or at such later date as may 
be stated in the notice, the finance company 
shall cease to be a registered finance com- 
pany and the Manufacturer shall notify its 
dealers that such finance company has 
ceased to be a registered finance company. 

6. The Manufacturer shall notify each 
finance company, which makes written 
specific or continuing request therefor, by 
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registered mail of every additional rule 
which is incorporated in the sworn state- 
ment as provided in sub-division (11) of 
clause (B) of sub-paragraph (j) of this 
paragraph 6. The notice shall set forth the 
provisions of the rule and the date, not less 
than thirty days after the date of mailing 
the notice, upon which the rule shall go 
into effect. Any registered finance com- 
pany so notified may before that date file 
with the court notice in writing setting 
forth that it withdraws its sworn statement 
because it does not intend to be bound by 
said rule, and serve upon the Manufacturer 
a copy of said notice certified by the Clerk 
of the Court, and thereupon the finance 
company at once and without lapse of any 
time shall cease to be a registered finance 
company and the Manufacturer shall notify 
its dealers that said finance company has 
ceased to be a registered finance company. 


7. The Petitioner, the Manufacturer or 
any registered finance company shall be 
entitled to make application to the court, 
for an order herein finding and adjudging 
that a registered finance company has failed 
to comply with its sworn statement, and 
jurisdiction of this cause is reserved for 
the entry of orders upon such applications 
as the facts and justice may require (after 
such notice and hearing as the court may 
direct) suspending or revoking the regis- 
tration of any registered company or dis- 
missing the application. If the order shall 
provide that such finance company shall 
cease to be a registered finance company 
indefinitely the finance company may, not 
less than six months thereafter, apply to 
the court for an order reinstating it as a 
registered finance company, and jurisdic- 
tion of this cause is reserved to grant or 
deny such application, or grant it upon 
such terms and conditions, if any, as the 
court may determine for the purpose of 
assuring further compliance with such 
finance company’s sworn statement. Upon 
the entry of an order finding that a finance 
company has failed to comply with its 
sworn statement, as aforesaid, if the Manu- 
facturer shall have made the application for 
such an order, or upon service upon the 
Manufacturer of a copy of said order certi- 
fied by the Clerk of the Court if another 
party shall have made such application, the 
Manufacturer shall notify its dealers of the 
entry and the terms of such order and shall 
treat said company as a company that is 
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not a registered finance company or as the 
order of the court may require. 


8. Withdrawal of its sworn statement by 
a registered finance company and any order 
suspending or revoking the registration . of 
any registered company or dismissing the 
application shall be applicable to all finance 
companies embraced by the sworn statement 
under Clause (E) thereof. 


9. Service of all papers hereinbefore re- 
quired to be made upon the Manufacturer 
shall be made personally upon an officer 
of the Manufacturer, or by registered mail 
to the Manufacturer, at its principal office 
now located in Dearborn, Michigan. 


10. Service of all papers upon a finance 
company pursuant to this decree shall be 
made personally or by registered mail ad- 
dressed to it at its principal office as shown 
in its statement. 


[Recommendation of Finance Companies— 
Permitted Practice | 


(k) The Manufacturer shall not recom- 
mend, endorse or advertise the Respondent 
Finance Company or any other finance 
company or companies to any dealer or to 
the public; provided, however, that nothing 
in this decree contained shall prevent the 
Manufacturer in good faith: 


(1) From adopting from time to time 
a plan or plans of financing retail sales 
of new automobiles made by the Manu- 
facturer or from time to time withdrawing 
or modifying the same; 

(2) From recommending to its dealers 
the use of such plans; 


(3) From advising its dealers that such 
plans are available through all registered 
finance companies which have indicated 
their readiness to do business under the 
plan in such dealer’s area or from adver- 
tising the names of such companies; 


(4) From advertising to the public and 
recommending the use of such plans; 


(5) From advertising to the public that 
such plans are available through all reg- 
istered finance companies which have 
indicated their readiness to do business 
under the plan in the area to which such 
advertisement is directed or from adver- 
tising the names of such companies; 

(6) From including mention of any 
finance company owned or controlled by 
Manufacturer in Manufacturer’s institu- 
tional advertising; 
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(7) From advertising any finance com- 
pany owned or controlled by Manufac- 
turer or any other finance company in 
connection with sales made by factory- 
owned retail stores. 


1. The Manufacturer shall notify each 
registered finance company, and any other 
finance company which makes written spe- 
cific request therefor by registered mail, of 
every plan and modification thereof that the 
Manufacturer shall adopt. The notice shall 
set forth the provisions of the plan or 
modification and the date upon which the 
plan or modification shall go into effect. 
The notice to each registered finance com- 
pany shall be mailed not less than thirty 
days prior to the date upon which the plan 
or modification shall go into effect. Any 
registered finance company so notified may 
before the date upon which the plan or 
modification becomes effective file with the 
court notice in writing setting forth that it 
withdraws its sworn statement because it 
does not intend to be bound by said plan 
or modification, as the case may be, and 
serve upon the Manufacturer a copy of said 
notice certified by the Clerk of the Court, 
and thereupon the finance company at once 
and without lapse of any time shall cease to 
be a registered finance company and the 
Manufacturer shall notify its dealers that 
said finance company has ceased to be a 
registered finance company. 


2. Nothing in this decree shall prevent 
the Manufacturer from obtaining such as- 
surances as it may desire from one or more 
finance companies before or after adoption 
of any plan or modification that it or they 
will make such plan or modification avail- 
able for at least a specified period of time; 
provided, however, that the Manufacturer 
may not give such finance company or 
finance companies, as consideration for such 
assurances, any consideration prohibited by 
this decree. 


[Use of Dealer Information] 


(1) The Manufacturer shall not use any 
information obtained from any dealer, his 
agents, representatives, servants, and em- 
ployees, either directly by examination or 
inspection of his books or records, or through 
financial, operating or other statements or 
reports or otherwise, nor shall it require 
disclosure of any such information, for the 
purpose of influencing such dealer to pa- 
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tronize Respondent Finance Company or 
any other finance company or group of 
finance companies. Nothing herein con- 
tained shall apply to the disclosure or use 
of any information at the dealer’s written 
request or for the purpose of assisting 
the dealer, at his specific written request, to 
obtain wholesale or retail financing or 
special facilities or services from Respond- 
ent Finance Company or any other finance 
company designated by the dealer in such 
written request. 


[Restrictions on Finance Company] 
7. The Respondent Finance Company: 


(a) Shall not represent in any manner 
to any dealer that the Manufacturer re- 
quires him to patronize Respondent Fi- 
nance Company, or that his failure to do 
so will result in the cancellation or ter- 
mination by the Manufacturer of his con- 
tract, franchise or agreement, or in the 
loss of any advantage, service or facility 
furnished by the Manufacture, or that 
Respondent Finance Company can obtain 
from the Manufacturer any facility, service 
or privilege which is not available to any 
other finance company, except (if Respond- 
ent Finance Company is a registered fi- 
nance company) such services, facilities or 
privileges as result from the registration 
of a registered finance company, under 
paragraph 6 of this decree. 


(b) Until further order of this court 
pursuant to paragraph 8 hereof, shall pay 
to every dealer who ceases to do business 
with it the amount of all reserves stand- 
ing to the credit of such dealer, less any 
off-setting indebtedness of such dealer, 
such payment to be made not later than 
thirty (30) days after liquidation of all of 
the retail paper acquired from such dealer, 
and shall comply with any provisions re- 
lating thereto contained in any further de- 
cree entered pursuant to paragraph 8 of 
this decree; 


(c) Shall not enter into any contract, 
agreement or understanding with any dealer, 
in connection with wholesale financing for 
which a separate charge is not made, which 
requires the dealer to deal with Respond- 
ent Finance Company in respect of retail 
financing of automobiles not financed at 
wholesale by Respondent Finance Com- 
pany; 

(d) Shall not, except upon written re- 
quest of the dealer or prospective dealer, 
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arrange or agree with the Manufacturer 
that an agent of the Manufacturer and an 
agent of Respondent Finance Company 
shall together be present with any dealer 
Or prospective dealer for the purpose of 
influencing the dealer or prospective dealer 
to patronize Respondent Finance Company ; 
provided, however, that it shall not be a 
violation of this decree for Respondent 
Finance Company by joint conference with 
a dealer or prospective dealer and a repre- 
sentative of the Manufacturer to agree to 


furnish to such dealer or prospective dealer, | 


because of his financial situation or require- 
ments, special facilities or services (such 
term not including only the financing of the 
shipment or delivery of automobiles to 
such dealer or prospective dealer and/or 
only the purchase or acquisition of retail 
time sales paper from him in the regular 
course of business) and in part considera- 
tion of such special facilities or services 
to arrange for the dealer or prospective 
dealer to do business with Respondent 
Finance Company on an exclusive basis 
for such reasonable period of time as many 
be agreed between them. 


[Supplemental Relief If Decree Entered in 
General Motors Case] 


8. In the event that a final decree not 
subject to further review is entered by a 
court of competent jurisdiction in any pro- 
ceeding hereafter instituted by the United 
States against General Motors Corporation 
and General Motors Acceptance Corpora- 
tion, granting relief to the Government 
against said corporations upon allegations 
substantially identical with the allegations 
in Paragraph 18 of Section III of the peti- 
tion herein, then and in that event the court 
shall have jurisdiction to enter its supple- 
mental decree herein granting such relief, 
if any, against the Respondent Finance 
Company, or any of them, with respect to 
the allegations of said paragraph of the 
petition, as justice may then require. Such 
proceeding shall be upon application of 
the United States and upon proper notice 
and opportunity for hearing to the respond- 
ents and the presentation of evidence (in- 
cluding evidence with respect to the other 
acts and practices of the Respondent Fi- 
nance Company and the Manufacturer al- 
leged in the petition and evidence of the 
acts and practices of other finance com- 
panies and the volume of business done by 
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them) relevant in determining the legality 
under the Sherman Anti-trust Law of the 
acts and practices of the Respondent Fi- 
nance Company alleged in Paragraph 18 of 
Section III of the petition and established 
before the court, considered in combination 
with any other acts and practices of the 
Respondent Finance Company and _ the 
Manufacturer alleged in the petition and 
established before the court, and relevant 
in determining what further decree, if any, 
is necessary in addition to this decree in 
order to require Respondent Finance Com- 
pany thereafter to conduct its business in 
accordance with the Sherman Anti-trust 
Law in respect of the acts and practices al- 
leged in said paragraph, reserving to each 
of the Respondent Finance Company the 
right to present all defenses in law or fact 
as to any of the matters tendered by the 
Government in such proceeding which 
would be open if this decree had not been 
entered, provided, however, that such sup- 
plemental decree shall be subject to review 
as fully as though entered as the final 
decree in an original non-jury action and 
shall be vacated upon motion of any party 
if not so reviewable. 


[Combination Prohibited] 


9. The respondents shall not in combina- 
tion or conspiracy do any act which this 
decree forbids or omit any act which this 
decree requires. 


[There is no paragraph 10.] 


[Copies of Decree to Representatives] 


11. The Manufacturer shall mail a copy 
hereof to its dealers, regional and district 
managers and field representatives in the 
continental United States and Respondent 
Finance Company shall mail a copy hereof 
to its zone, regional and branch managers 
in the continental United States; and said 
Manufacturer and Respondent Finance 
Company respectively shall within thirty 
(30) days after the entry of this decree 
file with this court an affidavit or affidavits 
showing the manner in which they sever- 
ally shall have complied with this provi- 
tion hereof. 


[Contingency Provision—Acquisition or 
Retention of Control in Finance 
Company | 

12. The Respondent Finance Company 
shall not pay to any automobile manu- 
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facturing company and the Manufacturer 
shall not obtain from any finance company 
any money or other thing of value as a 
bonus or commission on account of retail 
time sales paper acquired by the finance 
company from dealers of the Manufacturer. 
The Manufacturer shall not make any loan 
to or purchase the securities of Respondent 
Finance Company or any other finance 
company, and if it shall pay any money to 
Respondent Finance Company or any other 
finance company with the purpose or 
effect of inducing or enabling such finance 
company to offer to the dealers of the 
Manufacturer a lower finance charge than 
it would offer in the absence of such pay- 
ment, it shall offer in writing to make, 
and if such offer is accepted it shall make, 
payment upon substantially similar basis, 
terms and conditions to every other finance 
company offering such lower finance charge; 
provided, however, that nothing in this para- 
graph contained shall be construed to pro- 
hibit the Manufacturer from acquiring 
notes, bonds, commercial paper, or other 
evidence of indebtedness of Respondent 
Finance Company or any other finance com- 
pany in the open market. 

It is an express condition of this decree 
that notwithstanding the provisions of the 
preceding paragraph of this paragraph 12 
and of any other provisions of this decree, 
if an effective final order or decree not 
subject to further review shall not have 
been entered on or before January 1, 1941, 
requiring General Motors Corporation per- 
manently to divest itself of all ownership 
and control of General Motors Acceptance 
Corporation and of all interest therein, then 
and in that event, nothing in this decree 
shall preclude the Manufacturer from ac- 
quiring and retaining ownership of and/or 
control over or interest in any finance com- 
pany, or from making loans to such finance 
company, or from dealing with such finance 
company, or from dealing with such fi- 
nance company and with the dealers in the 
manner provided in this decree or in any 
order of modification or suspension thereof 
entered pursuant to paragraph 12a. The 
court, upon application of the respondents 
or any of them, will enter an order or de- 
’ cree to that effect at the foot of this decree, 
and the right of any respondent herein to 
make the application and to obtain such 
order or decree is expressly conceded and 
granted. 
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[Effect of General Motors Case Upon Decree] 


12a. It is a further express condition of 
this decree that: 

(1) If the proceeding now pending in 
this court against General Motors Corpora- 
tion instituted by the filing of ean indict- 
ment by the Grand Jury on May 27, 1938, 
No. 1039, or any further proceeding initi- 
ated by reindictment of General Motors 
Corporation for the same alleged acts, is 
finally terminated in any manner or with 
any result except by a judgment of con- 
viction against General Motors Corpora- 
tion and General Motors Acceptance 
Corporation therein, then and in that event, 
every provision of this decree except those 
contained in this sub-paragraph (1) of this 
paragraph 12a of this decree, shall forth- 
with become inoperative and be suspended, 
until such time as restraints and require- 
ments in terms substantially identical with 


those imposed herein shall be imposed 
upon General Motors Corporation and 
General Motors .Acceptance Corporation 


and their subsidiaries either (a) by consent 
decree, or (b) by final decree of a court 
of competent jurisdiction not subject to 
further review, or (c) by decree of such 
court which although subject to further 
review continues effective. The court re- 
serves jurisdiction upon application of any 
party to enter orders at the foot of this 
decree in accordance with the provisions of 
this paragraph. 

(2) A general verdict of guilty returned 
against General Motors Corporation in said 
proceeding, followed by the entry of judg- 
ment thereon, shall be deemed to be a 
determination of the illegality of any agree- 
ment, act or practice of General Motors 
Corporation, which is held by the trial 
court, in its instructions to the jury, to con- 
stitute a proper basis for the return of a 
general verdict of guilty. A special verdict 
of guilty returned against General Motors 
Corporation in said proceeding, followed 
by the entry of judgment thereon, shall be 
deemed to constitute a determination of 
the illegality of any agreement, act or 
practice of General Motors Corporation 
which is the subject of such special verdict 
of guilty. A plea of guilty or nolo con- 
tendere by General Motors Corporation, 
followed by the entry of judgment of con- 
viction thereon, shall be deemed to be a 
determination of the illegality of any agree- 
ment, act or practice which is the subject 
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matter of such plea. The determination, in 
the manner provided in this clause, of the il- 
legality of any agreement, act or practice 
of General Motors Corporation shall (for 
the purposes of clause (3) of this para- 
graph) be considered as the equivalent of 
a decree restraining the performance by 
General Motors Corporation of such agree- 
ment, act or practice, unless or until such 
judgment is reversed, or unless such detet- 
mination is based, in whole or in part, (a) 
upon the ownership by General Motors 
Corporation of General Motors Acceptance 
Corporation, or (b) upon the performance 
by General Motors Corporation of such 
agreement, act or practice in combination 
with some other agreement, act or practice 
with which the respondents are not charged 
in the indictment heretofore filed against 
them by the Grand Jury on May 27, 1938, 
No. 1041; 


(3) After the entry of a consent decree 
against General Motors Corporation, or 
after the entry of a litigated decree, not 
subject to further review, against General 
Motors Corporation by a court of the 
United States of competent jurisdiction, or 
after the entry of a judgment of conviction 
against General Motors Corporation in the 
proceeding hereinbefore referred to, or 
after January 1, 1940 (whichever date is 
earliest), the court upon application of 
any respondent from time to time will enter 
orders: 


(i) suspending each of the restraints and 
requirements contained in sub-paragraphs 
(stom) sand (bh) isto) ((),, mclusives not 
paragraph 6 of this decree to the extent 
that it is not then imposed, and until it 
shall be imposed, in substantially identical 
terms, upon General Motors Corporation 
and its subsidiaries, and suspending each of 
the restraints and requirements contained 
in sub-paragraphs (a), (c) and (d) of para- 
graph 7 of this decree to the extent that 
it is not imposed and until it shall be im- 
posed in substantially identical terms, upon 
General Motors Acceptance Corporation 
and its subsidiaries, either (w) by consent 
decree, or (x) by final decree of a court of 
competent jurisdiction not subject to fur- 
ther review, or (y) by decree of such court 
which, although subject to further review, 
continues effective, or (z) by the equiva- 
lent of such a decree as defined in clause 
(2) of this paragraph; provided, however, 
that if the provisions of a consent or 
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litigated decree against General Motors 
Corporation and its subsidiaries corres- 
sponding to sub-paragraphs (j) and (k) of 
paragraph 6 of this decree are different 
from said sub-paragraphs of this decree, 
then upon application of the respondents 
any provision or provisions of said sub- 
paragraphs will be modified so as to con- 
form to the corresponding provisions of 
such General Motors Corporation decree; 

(ii) suspending each of the restraints 
and requirements contained in the remain- 
ing sub-paragraphs (a), (b), (c) and (g) of 
paragraphs 6 to the extent that it is not then 
imposed, and until it shall be imposed, upon 
General Motors Corporation and its sub- 
sidiaries in any manner specified in the 
foregoing sub-clause (i) of clause (3), if 
any respondent shall show to the satisfac- 
tion of the court that General Motors Cor- 
poration or its subsidiaries is performing 
any agreement, act or practice prohibited 
to the Manufacturer by said remaining sub- 
paragraphs, and suspending each of the 
restraints and requirements contained in 
sub-paragraph (b) of paragraph 7 of this 
decree to the extent that it is not imposed, 
and until it shall be imposed, upon General 
Motors Acceptance Corporation and its 
subsidiaries in any said manner, if any re- 
spondent shall show to the satisfaction of 
the court that General Motors Acceptance 
Corporation is performing any agreement, act 
or practice prohibited to Respondent Fi- 
nance Company by said sub-paragraph (b) 
of paragraph 7; 

(iii) suspending the restraints of sub- 
paragraph (d) of paragraph 7 of this de- 
cree as to Respondent Finance Company, 
in the event that the restraints of sub- 
paragraph (i) of paragraph 6 of this decree 
are suspended as to the Manufacturer. 

(4) The right of the respondents or any 
of them to make any application for sus- 
pension of any provision of this decree in 
accordance with the provisions of this para- 
graph and to obtain such relief is hereby 
expressly granted. 


In the event that at any time prior to 
the date when General Motors Corporation 
has permanently divested itself of all 
ownership and control of and interest in 
General Motors Acceptance Corporation, 
shall make available to dealers of General 
Motors Corporation in any area a finance 
charge, on all or any class of automobiles 
sold by dealers of General Motors Cor- 
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poration, less than the finance charge then 
generally available to dealers of the Manu- 
facturer within such area, nothing in this 
decree shall prevent the Manufacturer from 
making, and the Manufacturer may make, 
adjustments, allowances or payments to or 
with all of its dealers in such areas who 
agree to reduce to an amount approved 
by the Manufacturer (but not less than that 
then made available by General Motors Ac- 
ceptance Corporation) the finance charges 
which such dealers of the Manufacturer in 
such area receive from any class of retail 
purchasers of automobiles, provided that 
such adjustments, allowances or payments 
shall not discriminate among such dealers 
in such area. 


[Decree Not To Be Pleaded in Bar] 


13. This decree shall not be pleaded in 
bar by the respondents in any action under 
the Anti-Trust Laws instituted by the peti- 
tioner against them or any of them in this 
court or in a court in any other judicial 
district as to matters arising after the entry 
of this decree; provided, however, that this 
paragraph shall not apply to matters which 
are covered by this decree or which form 
a part of the cause of action herein or which 
are a continuance or repetition of acts or 
practices in which the respondents now 
engage which form a part of the cause of 
action herein. 


[Jurisdiction Retained] 


14. Jurisdiction of this cause is retained 
for the purpose of enabling any of the 
parties to this decree to make application 
to the court at any time for such further 
orders and directions as may be necessary 
or appropriate in relation to the construc- 
tion of or carrying out of this decree, for 
the modification thereof (including, with- 
out limitation, any modification upon ap- 
plication of the respondents or any of them 
required in order to conform this decree 
to any Act of Congress enacted after the 
date of entry of this decree), for the en- 
forcement of compliance therewith, the 
punishment of violations thereof, and the 
carrying out of the provisions of sub- 
paragraphs (j) and (k) of paragraph 6 
hereof, and the October, 1938, Term of 
this court is hereby extended indefinitely 
for such purposes. 
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[Relief—Future Competitors] 


15. It is hereby further provided that if 
it shall appear to the court upon applica- 
tion of any respondent that, (A) in any 
twelve (12) months’ period after the date 
of entry of this decree, any present or 
future competitor of the Manufacturer 
other than General Motors Corporation or 
Chrysler Corporation shall have sold in the 
United States, or any State thereof, a 
quantity of automobiles that shall equal or 
exceed 25% of the automobiles sold by 
the Manufacturer in the United States or 
said State in said period, and (B) that such 
competitor is doing or engaging in any of 
the acts, practices, procedures or things 
then prohibited hereunder or is failing to 
do or engage in any act, practice, proce- 
dure or thing required hereunder, and (C) 
that the doing or engaging in of said acts, 
practices, procedures or things, or the 
omission of them, as the case may be, by 
such competitor has resulted or threatens 
to result in placing the Manufacturer at 
a competitive disadvantage in the sale of 
automobiles as against such competitor, 
and (D) that the petitioner herein has not 
obtained or is not proceeding with due dili- 
gence by civil or criminal proceedings to 
obtain an adjudication of the illegality of 
such acts, practices, procedures or things 
so performed or engaged in, or omitted to 
be performed or engaged in, as the case 
may be, under the Anti-Trust Laws, the 
court upon application of the respondents 
or any of them will enter its further order 
and decree providing that the provisions 
of this decree not so imposed upon or 
sought to be adjudicated against such com- 
petitor shall be inoperative and that they 
shall have no future force or effect in the 
United States or said State, as the case may 
be, and the right of the respondents to 
make such applications and to obtain such 
relief is hereby expressly granted. 


It is hereby further provided that if it 
shall appear to the court upon application 
of any respondent that (A) in any twelve 
(12) months’ period after the date of entry 
of this decree any present or future com- 
petitor of Respondent Finance Company 
other than General Motors Acceptance 
Corporation or Commercial Credit Com- 
pany shall have financed the retail sale of 
a quantity of automobiles in the United 
States or any State thereof that shall equal 
or exceed 25% of the automobiles the sale 
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of which was financed by Respondent Fi- 
nance Company in the United States or 
said State in said period, and (B) that such 
competitor is doing or engaging in any of 
the acts, practices, procedures or things 
then prohibited hereunder or is failing to 
do or engage in any act, practice, proce- 
dure or thing required hereunder, and (C) 
that the doing or engaging in of said acts, 
practices, procedures or things, or the 
omission of them, as the case may be, by 
such competitor has resulted or threatens 
to result in placing the Respondent Finance 
Company at a competitive disadvantage in 
financing the sale of automobiles as against 
such competitor, and (D) that the peti- 
tioner herein has not obtained or is not 
proceeding with due diligence by civil or 
criminal proceedings to obtain an adjudica- 
tion of the illegality of such acts, prac- 
tices, procedures or things so performed 
or engaged in, or omitted to be performed 
or engaged in, as the case may be, under 
the Anti-Trust Laws, the court upon ap- 
plication of the respondents or any of them 
will enter its further order and decree pro- 
viding that the provisions of this decree not 
so imposed upon or sought to be adjudi- 
cated against such competitor shall be in- 
operative and that they shall have no 
future force or effect in the United States 
or said State, as the case may be, and the 
right of the respondents to make such ap- 
plications and to obtain such relief is 
hereby expressly granted, 


[Control of Subsidiaries Not Limited] 


16. Nothing in this decree shall limit the 
control by the Manufacturer of a subsidiary 
or limit the control by Respondent Finance 
Company of any subsidiary or affiliated 
company. 


[Consideration of State Obligations] 


17. Whenever obligations are imposed 
upon the respondents by the laws or regula- 
tions of any state with which the respon- 
dents by law must comply in order to do 
business in such state, the court upon ap- 
plication of the respondents or any of them 
will from time to time enter orders reliev- 
ing the respondents from compliance with 
any requirements of this decrée in conflict 
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with such laws or regulations, and the right 
of the respondents to make such applica- 
tions and to obtain such relief is expressly 
granted. 


[Application to Vacate] 


18. After four years after the date of the 
entry of this decree any respondent may 
apply to the court to vacate this decree 
or any supplemental decree entered pur- 
suant to paragraph 8 hereof or to vacate 
or modify any provision thereof on the 
ground that the commission or omission of 
any of the agreements, acts or practices 
herein prohibited or required, under the 
economic or competitive conditions exist- 
ing at the time of such application, does not 
constitute an unreasonable restraint of 
trade or commerce among the states in 
automobiles within the meaning of the 
Sherman Anti-trust Law as amended to the 
date of such application, regardless of 
whether or not such economic or competi- 
tive conditions are new or unforeseen. 
Jurisdiction of this cause is retained for 
the purpose of granting or denying such 
applications as justice may require and the 
October, 1938, Term of this court is 
hereby extended indefinitely for such pur- 
pose and the right of the respondents to 
make such applications and to obtain such 
relief is expressly granted. The provisions 
of this paragraph are in addition to, and 
not in limitation of, the provisions of any 
other paragraph of this decree. 


[Foreign Activities Excepted] 


19. This decree shall have no effect with 
respect to respondents’ acts and operations 
without the continental United States or to 
their acts and operations within the con- 
tinental United States relating, exclusively, 
to acts and operations without the con- 
tinental United States. 


[Effective Dates] 


20. This decree shall go into effect one 
hundred and twenty days after the date of 
entry hereof, except as to the provisions 
of paragraphs 8, 11, and 12 hereof, which 
said paragraphs shall take effect as therein 
provided. 
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[1 67,438] United States v. Chrysler Corporation, et al. 


In the United States District Court for the Northern District of Indiana, South Bend 
Division. Civil Action No. 9. Dated November 15, 1938, as amended, as modified January 
19, 1953. 


Case No, 438 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Consent Decrees—Scope of Provisions—Conformity to Procedure Prescribed in An- 
other Decree as Constituting Compliance——The provision in the consent decree entered 
in the case of United States v. Chrysler Corp., et al., which provides that “So long as the 
Manufacturer shall continue to give or assign to Respondent Finance Company or any 
other finance company, any document of title or lien in respect of such automobiles, it 
shall not refuse, upon written request of any other finance company, to make available 
or assign to it similar documents of title or lien in respect of automobiles similarly shipped 
or delivered to the dealer and paid for by the finance company upon substantially similar 
terms and conditions,” is modified by further providing that at any time a procedure for 
payment of wholesale shipments by finance companies engaged in the wholesale financing 
of automobiles substantially similar to the procedure attached to the Final Judgment in 
United States v. General Motors Corp., et al., 1952 TrapE CAsEs {| 67,324, shall be deemed to 
constitute compliance with this provision. 


See the Sherman Act annotations, Vol. 1, J 1540. 


Consent Decrees—Applicability of Prohibitions—Contingent Provision—The contin- 
gent provision in the consent decree entered in the case of United States v. Chrysler Corp., 
et al., providing that “It is an express condition of this decree that ... if an effective final 
order or decree not subject to further review shall not have been entered ... requiring 
General Motors Corporation permanently to divest itself of all ownership and control 
of General Motors Acceptance Corporation and of all interest therein, then and in that 
event, nothing in this decree shall preclude the Manufacturer from acquiring and retaining 
ownership of and/or control over or interest in any finance company, or from dealing with 
such finance company and with the dealers in the manner provided in this decree. . .,” 
is modified by inserting after the words “acquiring or retaining Ownership of and/or 
control over or interest in any finance company” the words “or from making loans to such 
finance company,” 


See the Sherman Act annotations, Vol. 1, § 1550.10. 


Consent Decrees—Modification—Conformity of Decree to a Subsequently Entered 
Decree in Another Case.—The consent decree entered in the case of United States v. 
Chrysler Corp., et al., is modified by the modification of subparagraphs (a), (b), (c), (d), 
(f), (g), G), G) 4 (D), and (kk) of paragraph 6; by the modification of the second para- 
graph of paragraph 12; and by the deletion of subparagraph (e) of paragraph 6 and 
paragraph 10. The modifications have the effect of making applicable to the defendant 
manufacturer certain provisions regarding the financing of automobiles similar to the 
provisions which were made applicable to the defendant manufacturer in the consent decree 
entered in the case of United States v. General Motors Corp., et al., 1952 Trave Cases § 67,324. 


See the Sherman Act annotations, Vol. 1,  1220.212, 1530.45, 1540.40, 1560.25, 1560.29, 
1570.30, 1590. 


For the plaintiff: E. J. Ford, Special Assistant to the Attorney General, and Luther M. 
Swygert, Assistant United States Attorney. On the modification of January 28, 1948, 
Alexander M. Campbell, United States Attorney, and Holmes Baldridge, Special Assistant 
to the Attorney General. On the modification of January 19, 1953, Newell A. Clapp, 
Acting Assistant Attorney General; Victor H. Kramer and John Ford Baecher, Special 
Assistants to the Attorney General; Gilmore S. Haynie, United States Attorney; and 
James E. Keating, Assistant United States Attorney. 


For the defendants: Nicholas Kelley (Larkin, Rathbone and Perry), New York, N. Y., 
and S.. J. Crumpacker (Parker, Crabill, Crumpacker, May, Carlisle and Beamer), South 
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Bend, Ind., for Chrysler Corp.; and W. Russel Mules, associated with Duane R. Dills, 
Boston, Mass., and Israel B. Oseas, New York, N. Y., for Commercial Credit Co. On 
the modification of January 28, 1948, William D. Donnelly, Washington, D. C. On the 
modification of January 19, 1953, George N. Beamer, South Bend, Ind., and Kelley, Drye, 
Newhall and Maginnes by T. R. Iserman, New York, N. Y., for Chrysler Corp., DeSoto 
Motor Corp., Plymouth Motor Corp., Dodge Brothers Corp., and Chrysler Sales Corp.; 
and Muecke, Mules and Ireton by J. Francis Ireton for Commercial Credit Co. (a Delaware 
corporation), Commercial Credit Company (a corporation organized and duly authorized 
to do business under the laws of the State of Pennsylvania), the Commercial Credit Com- 
pany (a corporation organized and duly authorized to do business under the laws of the 
State of Iowa), Commercial Credit Company (a corporation organized and duly authorized 
to do business under the laws of the State of Michigan), Commercial Credit Company (a 
corporation organized and duly authorized to do business under the laws of the State of 
Minnesota), Commercial Credit Company (a corporation organized and duly authorized to 
do business under the laws of the State of Missouri), Commercial Credit Company (a 
corporation organized and duly authorized to do business under the laws [fol. 2] of the 
State of Illinois), Commercial Credit Company, Inc. (a corporation organized and duly 
authorized to do business under the laws of the State of Wisconsin), Commercial Credit 
Corporation (a corporation organized and duly authorized to do business under the laws 
of the State of New Jersey), and Commercial Credit Company (a corporation organized 
and duly authorized to do business under the laws of the State of Indiana). 


Modifying the consent decree, as amended, and entered in the U. S. District Court, 
Northern District of Indiana, 1948-1949 Trade Cases { 62,221. 


Final Decree 
[Consent to Entry of Decree] 


Siick, District Judge [Jn full text]: 1, The 
United States of America filed its petition 
herein on November 7, 1938; each of the 
respondents appeared and filed its answer 
to such petition, and asserted the truth of its 
answer and its innocence of any violation of 
law; the petitioner and the said respondents 
desire to avoid the expenses of a trial of the 
issues therein and the loss of time occasioned 
thereby; no testimony having been taken, 
each of the respondents consented to the 
entry of this decree without any findings of 
fact, upon condition that neither such con- 
sent nor this decree shall be considered an 
admission or adjudication that it has vio- 
lated any statute; and the United States of 
America by its counsel having consented to 
the entry of this decree and to each and 
every provision thereof, and having moved 
the court for this injunction. 


[Sherman Act Cause of Action] 


Therefore, it is ordered, adjudged and 
decreed as follows: 

2. That the court has jurisdiction of all 
persons and parties hereto; and for the pur- 
poses of this decree and proceedings for the 
enforcement thereof, and for no other pur- 
pose, that the court has jurisdiction of the 
subject matter hereof and the petition states 
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a cause of action against the respondents 
under the Act of July 2, 1890, entitled “An 
Act to Protect Trade and Commerce Against 
Unlawful Restraints and Monopolies.” 


[Parties] 


3. “Respondent Finance Company” as 
used in this decree shall include Commercial 
Credit Company, a corporation organized 
and duly authorized to do business under 
the laws of the State of Delaware, Com- 
mercial Credit Company, a corporation or- 
ganized and duly authorized to do business 
under the laws of the State of Pennsylvania, 
Commercial Credit Company, a corporation 
organized and duly authorized to do busi- 
ness under the laws of the State of Iowa, 
Commercial Credit Company, a corporation 
organized and duly authorized to do busi- 
ness under the laws of the State of Michigan, 
Commercial Credit Company, a corpora- 
tion organized and duly authorized to do 
business under the laws of the State of 
Minnesota, Commercial Credit Company, a 
corporation organized and duly authorized 
to do business under the laws of the State 
of Missouri, Commercial Credit Company, 
a corporation organized and duly authorized 
to do business under the laws of the State 
of Illinois, Commercial Credit Company, 
Inc., a corporation organized and duly au- 
thorized to do business under the laws of 
the State of Wisconsin, Commercial Credit 
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Corporation, a corporation organized and 
duly authorized to do business under the 
laws of the State of New Jersey, Com- 
mercial Credit Company, Inc., a corporation 
organized and duly authorized to do busi- 
ness under the laws of the State of Indiana 
and their officers, directors, agents and em- 
ployees. ‘‘Manufacturer’ as used in this 
decree shall include Chrysler Corporation, 
DeSoto Motor Corporation, Plymouth Motor 
Corporation, all of which are organized and 
duly authorized to do business under the 
laws of the State of Delaware, Chrysler 
Sales Corporation and Dodge Brothers Cor- 
poration, both of which are organized and 
duly authorized to do business under the 
laws of the State of Michigan and their 
officers, directors, agents and employees, 

4. The respondents, their officers, direc- 
tors, agents and employees, be and they are 
hereby enjoined from doing the acts hereby 
prohibited and to do the acts hereby directed. 


[Definitions | 


5. The following terms, as used in this 
decree shall have the following meanings: 

(a) “Person” shall mean a person, firm, 
corporation or association. 

(b) “Dealer” shall mean a person who 
holds a franchise from, or approved by, the 
Manufacturer that provides for the purchase 
at wholesale of new automobiles made by 
the Manufacturer, and who resells the auto- 
mobiles at retail. 


(c) “Wholesale financing” shall mean the 
advancing by a finance company, as here- 
inafter defined, of money or credit to or for 
the account of a dealer to cover, in whole or 
in part, the cost of new automobiles ordered 
by the dealer at wholesale. 

(d) “Retail financing” shall mean the pur- 
chase or other acquisition of retail time 
sales paper from dealers by finance com- 
panies, as hereinafter defined. 

(e) “Finance charge” shall mean the dif- 
ference between the cash delivered price of 
an automobile and the price of that automo- 
bile when sold on an installment payment 
plan, including or not including (as the plan 
may provide) insurance for the retail pur- 
chaser. 


(f) “Finance company” shall mean a per- 
son engaged chiefly in wholesale financing 
or retail financing, or both. 

(g) “Retail time sales paper” shall mean 
any conditional sale contract, chattel mort- 
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gage, lease, note or other instrument given 
to evidence or secure the obligation to pay 
the whole or any part of the price of auto- 
mobiles sold by a dealer at retail. 


(h) “A finance company” or “any finance 
company” shall include Respondent Finance 
Company. 

(i) “Registered finance company” shall 
mean a finance company which shall be reg- 
istered as provided in sub-paragraph (j) of 
paragraph 6 of this decree including Re- 
spondent Finance Company if it be a reg- 
istered finance company. 


(j) “Ford Motor Company” means Ford 
Motor Company, a corporation of the State 
of Delaware and its subsidiaries and suc- 
cessors. “General Motors Corporation” means 
General Motors Corporation, a corporation 
of the State of Delaware and its subsidiaries 
and successors, and “General Motors Ac- 
ceptance Corporation” means General Motors 
Acceptance Corporation, a corporation of 
the State of New York and General Motors 
Acceptance Corporation of Indiana, Incor- 
porated, a corporation of the State of Indi- 
ana, and their subsidiaries and successors. 


[Manufacturer To Permit Any 
Finance Company To Pay] 


6. The Manufacturer: 


(a) Shall permit any finance company or 
other person to pay for any automobile 
shipped or otherwise delivered by the Man- 
facturer to any dealer, upon written specific 
or continuing authority of the dealer to the 
extent and under the circumstances herein- 
after set forth; 


[Assignment of Titles or Liens] 


(b) So long as the Manufacturer shall 
continue to give or assign to Respondent 
Finance Company or any other finance 
company, any document of title or lien in 
respect of such automobiles, it shall not re- 
fuse, upon written request of any other fi- 
nance company, to make available or assign 
to it similar documents of title or lien in 
respect of automobiles similarly shipped or 
delivered to the dealer and paid for by the 
finance company upon substantially similar 
terms and conditions; provided, however, 
that at any time a procedure substantially 
similar to the procedure attached to the 
Final Judgment in United States of America 
v. General Motors Corporation, General Mo- 
tors Acceptance Corporation, and General Mo- 
tors Sales Corporation, Civil No. 2177, in the 
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District Court of the United States for the 
Northern District of Illinois, Eastern Divi- 
sion, reference to which is made in para- 
graph IV (b) of said Final Judgment, or 
any modification thereof which may then be 
in effect, or any other procedure approved 
by this court after sixty days’ notice to the 
Attorney General and an opportunity to be 
heard, designed to produce a substantially 
similar result, shall be deemed to constitute 
compliance with this paragraph; 


[Availability of Office Space] 


(c) So long as the Manufacturer shall con- 
tinue to furnish Respondent Finance Company 
or any other finance company space for main- 
taining an office in any manufacturing or 
assembly plant of the Manufacturer, it shall 
not refuse, upon substantially equivalent terms 
and conditions and upon written request of 
any other finance company that extends 
wholesale financing facilities to dealers op- 
erating under franchise of the Manufacturer, 
to furnish it space for maintaining an office 
in such plant; provided that it shall not be 
a violation of this decree for the Manufac- 
turer to furnish the same only to registered 
finance companies as defined in subparagraph 
(j) of this paragraph 6. or only to finance 
companies which extend wholesale financing 
facilities pursuant to a procedure or plan 
adopted by Manufacturer under subparagraph 
(b) of this paragraph 6.; 


[Furnishing Information Regarding Dealers] 


(d) If the Manufacturer adopts a prac- 
tice, procedure, or plan of furnishing to 
Repsondent Finance Company or any other 
finance company the identity of or other 
information concerning dealers or prospec- 
tive dealers, it shall not knowingly refuse 
to furnish corresponding information, upon 
substantially similar terms and conditions 
and upon specific or continuing request as 
to identity and specific but noncontinuing 
request as to other information, to any other 
finance company whose territory includes 
the location of such dealer’s or prospective 
dealer’s place of business, provided that 
such continuing request shall be renewed in 
writing at the beginning of each calendar 
year, and shall be lodged in the office of the 
regional manager or other designated rep- 
resentative of the Manufacturer having ju- 
risdiction over the dealer or prospective 
dealer; and provided that it shall not be a 
violation of this decree for the Manufacturer 
to furnish such information only to registered 
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finance companies as defined in subparagraph 
(j) of this paragraph 6., or only to a finance 
company designated in writing to the Man- 
ufacturer by the dealer or prospective dealer ; 

[There is no subparagraph (e) of para- 
graph 6.] 


[Influencing Dealer Patronage] 


(f) The Manufacturer shall not, for the 
purpose of influencing a dealer to patronize 
Respondent Finance Company or any other 
finance company, or registered finance com- 
panies, adopt any practice, procedure, or 
plan for giving or making available or deny- 
ing or threatening to deny any dealer any 
service or facility, or for discriminating among 
its dealers in any other manner; 


[Exclusive Patronage Contracts] 


(g) The Manufacturer shall not enter 
into or further continue any contract or 
agreement with any dealer (1) which pro- 
vides that the dealer shall patronize only 
Respondent Finance Company or any other 
finance company selected by the Manufac- 
turer or registered finance companies; or 
(2) which requires the dealer to observe any 
plan for or rate of financing the purchase 
and sale of automobiles of any finance com- 
pany owned or controlled by the Manufacturer ; 


[Cancellation of Franchises] 


(h) The Manufacturer shall not cancel or 
terminate any contract, franchise or agree- 
ment with any dealer, or threaten to do so, 
because of failure of such dealer to patron- 
ize Respondent Finance Company, or any 
other finance company, or because of the 
failure of the dealer to patronize registered 
finance companies; 


|Financing Arrangement Permitted] 


(i) The Manufacturer shall not, except in 
each instance upon writen request of the 
dealer or prospective dealer, arrange or 
agree with any finance company of which 
the Manufacturer shall acquire ownership 
or control, that an agent of the Manufacturer 
and an agent of the finance company shall 
together be present with any dealer or pro- 
spective dealer for the purpose of influencing 
the dealer to patronize such finance com- 
pany; provided, however, that it shall not 
be a violation of this decree for the Manu- 
facturer to assist any dealer or prospective 
dealer, because of said dealer’s or prospec- 
tive dealer’s financial situation or require- 
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ments, by joint conference with him and a 
representative of a particular finance company, 
to obtain special facilities or services (such 
term not including only the financing of the 
shipment or delivery of automobiles to such 
dealer or prospective dealer and/or only the 
purchase or acquisition oi retail time sales 
paper from him in the regular course of busi- 
ness) from the particular finance company 
and, in part consideration of such special 
facilities or services, for such dealer or 
prospective dealer to arrange to do business 
with such finance company on an exclusive 
basis for a reasonable period of time as may 
be agreed between them; 


[Registered Finance Company—Statement] 


(j) As used in this decree the word 
“registered” as applied to a finance com- 
pany means a finance company that shall 
have done the following things and shall 
have filed a statement that meets the follow- 
ing requirements: 

1. The statement shall be signed and 
acknowledged by the finance company and 
sworn to by an officer thereof, and shall 
have been filed in this proceeding and a 
copy thereof certified by the clerk shall have 
been served on the Manufacturer. 


2. The finance company shall not in any 


manner have withdrawn the statement or 
rendered it ineffective. 


3. The court shall not have made an 
order to the effect that the finance company 
shall cease to be a registered finance com- 
pany; or, if so, the finance company shall 
have obtained an order reinstating it as a 
registered finance company, or otherwise 
shall have become again a registered finance 
company. 


4. The statement shall be in the following 
form: 


“To Chrysler Corporation (hereinafter 
called the ‘Manufacturer’): 


“(A) This statement is made pursuant 
to sub-paragraph (j) of paragraph 6 of 
a decree of the United States District 
Court for the Northern District of In- 
diana, in a cause entitled ‘United States 
of America v. Chrysler Corporation et al.) 
dated November 15, 1938. 


“(B) The undersigned finance com- 
pany, in acquiring retail time sales paper, 
arising from sales of automobiles, from 
dealers of the Manufacturer, wherever 
ee a will conform to the following 
rules: 
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“(1) If the finance company acquires 
retail time sales paper from a dealer of 
the Manufacturer on a finance plan which 
includes insurance to be arranged for by 
the finance company, the finance company 
shall (unless the insurance company to 
which the risk is submitted declines to 
write the risk) arrange for such insurance 
as the dealer represents to the finance 
company is to be arranged for by it and 
shall mail or cause to be mailed to the 
buyer a policy or certificate of insurance 
so arranged for within twenty-five days 
after the finance company acquires such 
retail time sales paper. Such policy or 
certificate shall recite the character of the 
coverage and the amount of the insurance 
premium; 

“(2) The finance company will not re- 
quire or accept assignments of wages or 
salaries, or garnish wages or salaries to 
collect deficiency judgments in respect 
of automobiles sold for less than $1,000 
and for private and non-commercial use 
unless, prior to repossession, it has re- 
quested the buyer to return the automobile 
to it and he has not done so; 


“(3) The finance company will not take 
any deficiency judgment where the retail 
purchaser of an automobile, sold for 
private and noncommercial use, has paid 
at least 50% of his note or other obliga- 
tion, and will not collect from any retail 
purchaser of an automobile, through de- 
ficiency or other judgments, any amount 
in excess of its actual losses and expenses 
upon the failure of such purchaser to pay 
his note or other obligation, and will pay 
to or credit to the account of such pur- 
chaser any surplus over the amount owing 
by him on his note or other obligation 
which the finance company or its nominee 
or its affiliated or subsidiary company may 
realize on the purchaser’s note or other 
obligation and the automobile or any 
other security therefor; 


“(4) The finance company will not as- 
sign or transfer any retail times sales 
paper owned or held by it to any other 
person, except a dealer from whom the 
finance company acquired the paper on a 
full recourse basis rather than upon a 
non-recourse basis or upon the dealer’s 
agreement to repurchase the automobile 
if repossessed, without limiting the rights, 
and creating an obligation in its assignee 
and his successors in interest, to proceed 
against the retail buyer only in the man- 
ner and to the extent that the finance 
company is authorized to proceed here- 
under; 


“(5) The finance company will not 
make a higher charge, for granting an 
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extension or rewriting a transaction than 
the approximate pro-rata equivalent of the 
original finance charge, or charge more 
than 5 per cent of the delinquent instal- 
ments for reinstating a delinquent account 
or charge more than its out-of-pocket ex- 
pense plus a reasonable amount for the 
time of its employees as collection or re- 
possession expenses; 


“(6) The finance company will not re- 
quire the dealer to take a chattel mortgage 
or other len on property other than the 
automobile purchased, as additional se- 
curity for the payment for such automo- 
bile sold for private and noncommercial 
use; and will not accept an assignment 
trom the dealer of such a chattel mortgage 
or other lien; 


“(7) The finance company will not rep- 
resent to any person that it is, in any 
way, connected or affiliated with the Manu- 
facturer, or that it has been approved, 
recommended or endorsed by the Manu- 
facturer, or in any way ascribe to the 
Manufacturer or its dealers responsibility 
for, or authorization of, its acts; but this 
shall not prevent the finance company 
from stating if that be the case that it is 
a registered finance company, and at any 
time when a plan adopted by the Manu- 
facturer is in effect this shall not prevent 
the finance company from stating if that 
be the case that it is a registered finance 
company and is offering financing service 
in accordance with the plan; 


“(8) The finance company will not in- 
tentionally do any thing injurious to the 
good will of the Manufacturer or to the 
reputation of its products, or to the good 
will of its dealers except as may result 
from the assertion of any legal or con- 
tractual rights; 


“(9) The finance company will not with- 
out the consent of the Manufacturer dis- 
close to any competitor of the Manufacturer 
information which it shall have received 
from the Manufacturer; 


“(10) The finance company will dis- 
close to the purchaser whatever infor- 
mation is required to be disclosed by, and 
will otherwise comply with any further 
order of the court entered pursuant to 
paragraph 8 of the decree hereinbefore 
mentioned; 


“(11) The finance company will not vio- 
late any other reasonable rule hereinafter 
from time to time established by the 
Manufacturer, approved by the Depart- 
ment of Justice of the United States and 
incorporated herein by the further order 
of the United States District Court for 
the Northern District of Indiana, after 
notice by registered mail to all registered 
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finance companies and notice in such form 
as the court may determine to be reason- 
able to other finance companies and inter- 
ested parties and an opportunity for hearing 
to the persons so notified. 


“(C) The area within which the finance 
company conducts its business is: [imsert 
either ‘the Untted States’ or the names of 
Specific states, counties or cities], and not- 
withstanding the designation of an area, 
the finance company nevertheless will 
comply with clauses (B) and (D) in all 
areas in which it may now or hereafter 
do business with dealers of the Manu- 
facturer. 


“(D) Until the effective date of any 
withdrawal of this statement by the finance 
company in the manner provided by patra- 
graph 1 of sub-paragraph (k), or in the 
manner provided by paragraph 5 or by 
paragraph 6, of sub-paragraph (j), of 
paragraph 6 of said decree, all retail times 
sales paper, created after the effective 
date of any plan or plans or modification 
thereof and covering new automobiles 
made by the Manufacturer, acquired by 
the finance company from the Manufac- 
turer’s dealers (whether located in the 
area described in Clause (C) hereof or 
elsewhere), shall be acquired by it in ac- 
cordance with the terms of any plan or 
plans of financing adopted by the Manu- 
facturer as provided by said sub-para- 
graph (k) and then in effect; provided: 


“a. The finance charges included in such 
retail paper may be less than the finance 
charges specified by such plan or plans 
or modification thereof and the other terms 
of such paper may be more favorable to 
the retail purchaser than the terms so 
specified; and b. the finance company may 
acquire retail times sales paper covering 
new automobiles made by the Manufac- 
turer in which the retail purchaser of the 
automobile is required to pay a finance 
charge in excess of the finance charge 
specified in the plan so adopted or modi- 
fication thereof, but only if the finance 
company shall promptly credit such retail 
purchaser on the time purchase price of 
the automobile with the amount of the 
excess. The words ‘finance charge’ as 
used in this statement shall mean the 
difference between the cash delivered price 
of an automobile and the price of that 
automobile when sold on an instalment pay- 
ment plan, including or not including (as 
the plan may provide) insurance for the 
retail purchaser. 

“(E) This statement is filed on behalf 
of, and shall bind, the undersigned finance 
company and all finance companies owned 
or controlled by the undersigned finance 
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company and all finance companies which 
own or control the undersigned finance 
company or are under common owner- 
ship or control with it. 

“(F) The address of the finance com- 
DallyesupLINcipalNOllGen Sana |e eee eres 


BY. ia cree fs dont Sona nS ees 
President 
Attest: 
eee Secretary 
State of ? 
County of \odien: 
On this day of prs NEE 


personally appeared before me, a notary 
public, to me known 
and known to me to be the person who 
executed the foregoing statement, and 
who by me being duly sworn acknowl- 
edged and deposed that he is 

President of said corporation; that he exe- 
cuted the foregoing statement on its behalf; 
that he executed said statement by authority 
of the Board of Directors of said corpora- 
tion and that the seal of said corporation 
-was thereunto affixed by like authority. 


Vasa 


, being duly sworn, 
deposes and says that he is an officer, to 
wit the of P 


State of 
County of 


the finance company which executed the 
foregoing statement, and that said state- 
ment is in all respects true. 


day of , 19 
Notary Public” 
{Appropriate changes to be made for 
finance companies which are not corpo- 
rations. ] 

5. Any registered finance company may 
file with the court a notice in writing of 
its withdrawal of its sworn statement above 
mentioned, and serve upon the Manufac- 
turer a copy of said notice, certified by the 
Clerk of the Court, and ninety days after 
such service or at such later date as may 
be stated in the notice, the finance company 
shall cease to be a registered finance com- 
pany and the Manufacturer shall notify its 
dealers that such finance company has ceased 
to be a registered finance company. 
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6. The Manufacturer shall notify each 
finance company, which makes written spe- 
fic or continuing request therefor, by regis- 
tered mail of every additional rule which 
is incorporated in the sworn statement as 
provided in sub-division (11) of clause (B) 
of sub-paragraph (j) of this paragraph 6. 
The notice shall set forth the provisions of 
the rule and the date, not less than thirty 
days after the date of mailing the notice, 
upon which the rule shall go into effect. 
Any registered finance company so notified 
may before that date file with the court 
notice in writing setting forth that it with- 
draws its sworn statement because it does 
not intend to be bound by said rule, and 
serve upon the Manufacturer a copy of said 
notice certified by the Clerk of the Court, 
and thereupon the finance company at once 
and without lapse of any time shall cease to 
be a registered finance company and the 
Manufacturer shall notify its dealers that 
said finance company has ceased to be a 
registered finance company. 


7. The Petitioner, the Manufacturer or 
any registered finance company shall be en- 
titled to make application to the court, for 
an order herein finding and adjudging that a 
registered finance company has failed to 
comply with its sworn statement, and juris- 
diction of this cause is reserved for the 
entry of orders upon such applications as 
the facts and justice may require (after such 
notice and hearing as the court may direct) 
suspending or revoking the registration of 
any registered company or dismissing the 
application. If the order shall provide that 
such finance company shall cease to be a 
registered finance company indefinitely, the 
finance company may, not less than six 
months thereafter, apply to the court for an 
order reinstating it as a registered finance 
company, and jurisdiction of this cause is 
reserved to grant or deny such application, 
or grant it upon such terms and conditions, 
if any, as the court may determine for the 
purpose of assuring further compliance with 
such finance company’s sworn statement. 
Upon the entry of an order finding that a 
finance company has failed to comply with 
its Sworn statement, as aforesaid, if the 
Manufacturer shall have made the applica- 
tion for such an order, or upon service upon 
the Manufacturer of a copy of said order 
certified by the Clerk of the Court if another 
party shall have made such application, the 
Manufacturer shall notify its dealers of the 
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entry and the terms of such order and shall 
treat said company as a company that is 
not a registered finance company or as the 
order of the court may require. 


8. Withdrawal of its sworn statement by 
a registered finance company and any order 
suspending or revoking the registration of 
any registered company or dismissing the 
application shall be applicable to all finance 
companies embraced by the sworn state- 
ment under clause (E) thereof. 


9. Service of all papers hereinbefore re- 
quired to be made upon the Manufacturer 
shall be made personally upon an officer of 
the Manufacturer, or by registered mail to 
the Manufacturer, at its principal office now 
located in Highland Park, Detroit, Mich. 


10. Service of all papers upon a finance 
company pursuant to this decree shall be 
made personally or by registered mail ad- 
dressed to it at its principal office as shown 
in its statement. 


[Recommendation of Finance Companies— 
Permitted Practices| 


(k) The Manufacturer shall not recom- 
mend, endorse or advertise the Respondent 
Finance Company or any other finance 
company or companies to any dealer or to 
the public; provided, however, that nothing 
in this decree contained shall prevent the 
Manufacturer in good faith: 


(1) From adopting from time to time 
a plan or plans of financing retail sales 
of new automobiles made by the Manu- 
facturer or from time to time withdraw- 
ing or modifying the same; 

(2) From recommending to its dealers 
the use of such plans; 

(3) From advising its dealers that such 
plans are available through all registered 
finance companies which have indicated 
their readiness to do business under the 
plan in such dealer’s area or from advising 
the names of such companies; 


(4) From advertising to the public and 
recommending the use of such plans; 


(5) From advertising to the public that 
such plans are available through all reg- 
istered finance companies which have 
indicated their readiness to do business 
under the plan in the area to which such 
advertisement is directed or from adver- 
tising the names of such companies; 


(6) From including mention of any 
finance company owned or controlled by 
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Manufacturer in Manufacturer’s institu- 


tional advertising; 


(7) From advertising any finance com- 
pany owned or controlled by Manufac- 
turer or any other finance company in 
connection with sales made by factory- 
owned retail stores. 


1. The Manufacturer shall notify each 
registered finance company, and any other 
finance company which makes written spe- 
cific request therefor by registered mail, 
of every plan and modification thereof that 
the Manufacturer shall adopt. The notice 
shall set forth the provisions of the plan or 
modification and the date upon which the 
plan or modification shall go into effect. 
The notice to each registered finance com- 
pany shall be mailed not less than thirty 
days prior to the date upon which the plan 
or modification shall go into effect. Any 
registered finance company so notified may 
before the date upon which the plan or 
modification becomes effective file with the 
court notice in writing setting forth that it 
withdraws its sworn statement because it 
does not intend to be bound by said plan 
or modification, as the case may be, and 
serve upon the Manufacturer a copy of said 
notice certified by the Clerk of the Court, 
and thereupon the finance company at once 
and without lapse of any time shall cease to 
be a registered finance company and the 
Manufacturer shall notify its dealers that 
said finance company has ceased to be a 
registered finance company. 


2. Nothing in this decree shall prevent 
the Manufacturer from obtaining such as- 
surances as it may desire from one or more 
finance companies before or after adoption 
of any plan or modification that it or they 
will make such plan or modification avail- 
able for at least a specified period of time; 
provided, however, that the Manufacturer 
may not give such finance company or 
finance companies, as consideration for such 
assurances, any consideration prohibited by 
this decree. 


[Use of Dealer Information|] 


(1) The Manufacturer shall not use any 
information obtained from any dealer, his 
agents, representatives, servants and em- 
ployees, either directly by examination or 
inspection of his books or records, or through 
financial, operating or other statements or 
reports or otherwise, nor shall it require 
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disclosure of any such information, for the 
purpose of influencing such dealer to patron- 
ize Respondent Finance Company or any 
other finance company or group of finance 
companies. Nothing herein contained shall 
apply to the disclosure or use of any in- 
formation at the dealer’s written request, 
or for the purpose of assisting the dealer, 
at his specific written request, to obtain 
wholesale or retail financing or special 
facilities or services from Respondent Finance 
Company or any other finance company 
designated by the dealer in such written 
request. 


[Restrictions on Finance Company] 


7. The Respondent Finance Company: 


(a) Shall not represent in any manner to 
any dealer that the Manufacturer requires 
him to patronize Respondent Finance Com- 
pany, or that his failure to do so will result 
in the cancellation or termination by the 
Manufacturer of his contract, franchise of 
agreement, or in the loss of any advantage, 
service or facility furnished by the Manu- 
facturer, or that Respondent Finance Com- 
pany can obtain from the Manufacturer any 
facility, service or privilege which is not 
available to any other finance company, ex- 
cept (if Respondent Finance Company is a 
registered finance company) such services, 
facilities or privileges as result from the 
registration of a registered finance company, 
under paragraph 6 of this decree; 


(b) Until further order of this court pur- 
suant to paragraph 8 hereof, shall pay to 
every dealer who ceases to do business with 
it the amount of all reserves standing to the 
credit of such dealer, less any off-setting 
indebtedness of such dealer, such payment 
to be made not later than thirty (30) days 
after liquidation of all of the retail paper 
acquired from such dealer, and shall comply 
with any provisions relating thereto con- 
tained in any further decree entered pur- 
suant to paragraph 8 of this decree; 


(c) Shall not enter into any contract, 
agreement or understanding with any dealer, 
in connection with wholesale financing for 
which a separate charge is not made, which 
requires the dealer to deal with Respondent 
Finance Company in respect of retail financ- 
ing of automobiles not financed at whole- 
sale by Respondent Finance Company; 


(d) Shall not, except upon written request 
of the dealer or prospective dealer, arrange 
or agree with the Manufacturer that an 
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agent of the Manufacturer and an agent of 
Respondent Finance Company shall together 
be present with any dealer or prospective 
dealer for the purpose of influencing the 
dealer or prospective dealer to patronize 
Respondent Finance Company; provided, 
however, that it shall not be a violation of 
this decree for Respondent Finance Com- 
pany by joint conference with a dealer or 
prospective dealer and a representative of 
the Manufacturer to agree to furnish to such 
dealer or prospective dealer, because of his 
financial situation or requirements, special 
facilities or services (such term not includ- 
ing only the financing of the shipment or 
delivery of automobiles to such dealer or 
prospective dealer and/or only the purchase 
or acquisition of retail time sales paper 
from him in the regular course of business) 
and in part consideration of such special 
facilities or services to arrange for the dealer 
or prospective dealer to do business with 
Respondent Finance Company on an exclu- 
sive basis for such reasonable period of time 
as may be agreed between them. 


[Supplemental Relief if Decree Entered 
in General Motors Case] 


8. In the event that a final decree not 
subject to further review is entered by a 
court of competent jurisdiction in any pro- 
ceeding hereafter instituted by the United 
States against General Motors Corporation 
and General Motors Acceptance Corporation, 
granting relief to the Government against 
said corporations upon allegations substan- 
tially identical with the allegations in Para- 
graph 18 of Section III of the petition herein, 
then and in that event the court shall have 
jurisdiction to enter its supplemental decree 
herein granting such relief, if any, against 
the Respondent Finance Company or any of 
them, with respect to the allegations of 
said paragraph of the petition, as justice 
may then require. Such proceeding shall be 
upon application of the United States and 
upon proper notice and opportunity for 
hearing to the respondents and the presen- 
tation of evidence (including evidence with 
respect to the other acts and practices of 
the Respondent Finance Company and the 
Manufacturer alleged in the petition and 
evidence of the acts and practices of other 
finance companies and the volume of busi- 
ness done by them) relevant in determining 
the legality under the Sherman Anti-trust 
Law of the acts and practices of the Re- 
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spondent Finance Company alleged in Para- 
graph 18 of Section III of the petition and 
established before the court, considered in 
combination with any other acts and prac- 
tices of the Respondent Finance Company 
and the Manufacturer alleged in the petition 
and established before the court, and relevant 
in determining what further decree, if any, is 
necessary in addition to this decree in order 
to require Respondent Finance Company 
thereafter to conduct its business in accord- 
ance with the Sherman Anti-trust Law in 
respect of the acts and practices alleged in 
said paragraph, reserving to each of the 
Respondent Finance Company the right to 
present all defenses in law or fact as to any 
of the matters tendered by the Government 
in such proceeding which would be open if 
this decree had not been entered, provided, 
however, that such supplemental decree shall 
be subject to review as fully as though en- 
tered as the final decree in an original non- 
jury action and shall be vacated upon motion 
of any party if not so reviewable. 


[Combination Prohibited] 


9. The respondents shall not in combina- 
tion or conspiracy do any act which this 
decree forbids or omit any act which this 
decree requires. 


[There is no paragraph 10.] 


[Copies of Decree to Representatives] 


11. The Manufacturer shall mail a copy 
hereof to its dealers, regional and district 
managers and field representatives in the 
continental United States and Respondent 
Finance Company shall mail a copy hereof 
to its zone, regional and branch managers 
in the continental United States; and said 
Manufacturer and Respondent Finance Com- 
pany respectively shall within thirty (30) 
days after the entry of this decree file with 
this court an affidavit or affidavits showing 
the manner in which they severally shall 
have complied with this provision hereof. 


[Contingency Provision—Acquisition or 
Retention of Control in Finance 
Company] 


12. The Respondent Finance Company 
shall not pay to any automobile manufac- 
turing company and the Manufacturer shall 
not obtain from any finance company any 
money or other thing of value as a bonus 
or commission on account of retail time sales 
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paper acquired by the finance company from 
dealers of the Manufacturer. The Manu- 
facturer shall not make any loan to or pur- 
chase the securities of Respondent Finance 
Company or any other finance company, and 
if it shall pay any money to Respondent 
Finance Company or any other finance com- 
pany with the purpose or effect of inducing 
or enabling such finance company to offer 
to the dealers of the Manufacturer a lower 
finance charge than it would offer in the 
absence of such payment, it shall offer in 
writing to make, and if such offer is accepted 
it shall make, payment upon substantially 
similar bases, terms and conditions to every 
other finance company offering such lower 
finance charges; provided, however, that 
nothing in this paragraph contained shall 
be construed to prohibit the Manufacturer 
from acquiring notes, bonds, commercial 
paper, or other evidence of indebtedness of 
Respondent Finance Company or any other 
finance company in the open market. 


It is an express condition of this decree 
that notwithstanding the provisions of the 
preceding paragraph of this paragraph 12 
and of any other provisions of this decree, 
if an effective final order or decree not 
subject to further review shall not have been 
entered on or before January 1, 1941, re- 
quiring General Motors Corporation per- 
manently to divest itself of all ownership. 
and control of General Motors Acceptance 
Corporation and of all interest therein, then 
and in that event, nothing in this decree 
shall preclude the Manufacturer from ac- 
quiring and retaining ownership of and/or 
control over or interest in any finance com- 
pany, or from making loans to such finance 
company or from dealing with such finance 
company and with the dealers in the man- 
ner provided in this decree or in any order 
of modification or suspension thereof en- 
tered pursuant to paragraph 12a. The Court, 
upon application of the respondents or any 
of them, will enter an order or decree to 
that effect at the foot of this decree, and 
the right of any respondent herein to make 
the application and to obtain such order or 
decree is expressly conceded and granted;” 


[Effect of General Motors Case 
Upon Decree| 
12a. It is a further express condition of 
this decree that: 


(1) If the proceeding now pending in this 
court against General Motors Corporation 
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mstituted by the filing of an indictment by 
the Grand Jury on May 27, 1938, No. 1039, 
or any further proceeding initiated by rein- 
dictment of General Motors Corporation for 
the same alleged acts, is finally terminated 
in any manner or with any result except by 
a judgment of conviction against General 
Motors Corporation and General Motors 
Acceptance Corporation therein, then and 
in that event, every provision of this decree 
except those contained in this sub-paragraph 
(1) of this paragraph 12a of this decree, 
shall forthwith become inoperative and be 
suspended, until such time as restraints and 
requirements in terms substantially identical 
with those imposed herein, shall be imposed 
upon General Motors Corporation and Gen- 
eral Motors Acceptance Corporation and 
their subsidiaries either (a) by consent de- 
cree, or (b) by final decree of a court of 
competent jurisdiction not subject to fur- 
ther review, or (c) by decree of such court 
which although subject to further review 
continues effective. The court reserves ju- 
risdiction upon application of any party to 
enter orders at the foot of this decree in 
accordance with the provisions of this para- 
graph. 

(2) A general verdict of guilty returned 
against General Motors Corporation in said 
proceeding, followed by the entry of judg- 
ment thereon, shall be deemed to be a deter- 
mination of the illegality of any agreement, 
act or practice of General Motors Corporation 
which is held by the trial court, in its 
instructions to the jury, to constitute a 
proper basis for the return of a general 
verdict of guilty. A special verdict of guilty 
returned against General Motors Corpora- 
tion in said proceeding, followed by the 
entry of judgment thereon, shall be deemed 
to constitute a determination of the illegality 
of any agreement, act or practice of General 
Motors Corporation which is the subject 
of such special verdict of guilty. A plea of 
guilty or nolo contendere by General Motors 
Corporation, followed by the entry of judg- 
ment of conviction thereon, shall be deemed 
to be a determination of the illegality of 
any agreement, act or practice which is the 
subject matter of such plea. The deter- 
mination, in the manner provided in this 
clause, of the illegality of any agreement, 
act or practice of General Motors Corpora- 
tion shall (for the purposes of clause (3) 
of this paragraph) be considered as the 
equivalent of a decree restraining the per- 
formance by General Motors Corporation 
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of such agreement, act or practice, unless 
or until such judgment is reversed, or 
unless such determination is based, in whole 
or in part, (a) upon the ownership by Gen- 
eral Motors Corporation of General Motors 
Acceptance Corporation, or (b) upon the 
performance by General Motors Corpora- 
tion of such agreement, act or practice in 
combination with some other agreement, act 
or practice with which the respondents are 
not charged in the indictment heretofore 
filed against them by the Grand Jury on 
May 27, 1938, No. 1040; 

(3) After the entry of a consent decree 
against General Motors Corporation, or after 
the entry of a litigated decree, not subject 
to further review, against General Motors 
Corporations by a court of the United States 
of competent jurisdiction, or after the entry 
of a judgment of conviction against General 
Motors Corporation in the proceeding herein- 
before referred to, or after January 1, 1940 
(whichever date is earliest), the court upon 
application of any respondent from time to 
time will enter orders: 


(i) suspending each of the restraints and 
requirements contained in sub-paragraphs 
(d) to (f) and (h) to (1), inclusive, of para- 
graph 6 of this decree to the extent that it 
is not then imposed and until it shall be 
imposed, in substantially identical terms, 
upon General Motors Corporation and its 
subsidiaries, and suspending each of the 
restraints and requirements contained in 
sub-paragraphs (a), (c) and (d) of Para- 
graph 7 of this decree to the extent that 
it is not imposed and until it shall be im- 
posed in substantially identical terms, upon 
General Motors Acceptance Corporation and 
its subsidiaries, either (w) by consent de- 
cree, or (x) by final decree of a court of 
competent jurisdiction not subject to further 
review, or (y) by decree of such court 
which, although subject to further review, 
continues effective or (z) by the equivalent 
of such a decree as defined in clause (2) of 
this paragraph; provided, however, that if 
the provisions of a consent or litigated 
decree against General Motors Corporation 
and its subsidiaries corresponding to sub- 
paragraphs (j) and (k) of paragraph 6 of 
this decree are different from said sub- 
paragraphs of this decree, then upon appli- 
cation of the respondents any provision or 
provisions of said sub-paragraphs will be 
modified so as to conform to the corre- 
sponding provisions of such General Motors 
Corporation decree; 
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(ii) suspending each of the restraints and 
requirements contained in the remaining 
sub-paragraphs (a), (b), (c) and (g) of 
paragraph 6 to the extent that it is not 
then imposed, and until it shall be imposed, 
upon General Motors Corporation and its 
subsidiaries in any manner specified in the 
foregoing sub-clause (i) of this clause (3), 
if any respondent shall show to the satis- 
faction of the court that General Motors 
Corporation or its subsidiaries is perform- 
ing any agreement, act or practice prohibited 
to the Manufacturer by said remaining sub- 
paragraphs, and suspending each of the 
restraints and requirements contained in 
sub-paragraph (b) of Paragraph 7 of this 
decree to the extent that it is not imposed, 
and until it shall be imposed, upon General 
Motors Acceptance Corporation and its sub- 
sidiaries in any said manner, if any re- 
spondent shall show to the satisfaction of 
the court that General Motors Acceptance 
Corporation is performing any agreement 
act or practice prohibited to Respondent 
Finance Company by said sub-paragraph 
(b) of Paragraph 7; 


(iii) suspending the restraints of sub- 
paragraph (d) of paragraph 7 of this decree 
as to Respondent Finance Company in the 
event that the restraints of sub-paragraph 
(i) of paragraph 6 of this decree are sus- 
pended as to the Manufacturer; 


(4) The right of the respondents or any 
of them to make any application for the 
suspension of any provision of this decree 
in accordance with the provisions of this 
paragraph 12a and to obtain such relief is 
hereby expressly granted. 


In the event that at any time prior to the 
date when General Motors Corporation has 
permanently divested itself of all ownership 
and control of and interest in General 
Motors Acceptance Corporation, General 
Motors Acceptance Corporation shall make 
available to dealers of General Motors Cor- 
poration in any area a finance charge, on 
all or any class of automobiles sold by 
dealers of General Motors Corporation, less 
than the finance charge then generally avail- 
able to dealers of the Manufacturer within 
such area, nothing in this decree shall pre- 
vent the Manufacturer from making, and 
the Manufacturer may make, adjustments, 
allowances or payments to or with all of its 
dealers in such area who agree to reduce to 
an amount approved by the Manufacturer 
(but not less than that made available by 
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General Motors Acceptance Corporation) 
the finance charges which such dealers of 
the Manufacturer in such area receive from 
any class of retail purchasers of auto- 
mobiles, provided that such adjustments, 
allowance or payments shall not discrimi- 
nate among such dealers in such area. 


[Decree Not To Be Pleaded in Bar] 


13. This decree shall not be pleaded in 
bar by the respondents in any action under 
the Anti-Trust Laws instituted by the peti- 
tioner against them or any of them in this 
court or in a court in any other judicial 
district as to matters arising after the entry 
of this decree; provided, however, that this 
paragraph shall not apply to matters which 
are covered by this decree or which form 
a part of the cause of action herein or 
which are a continuance or repetition of 
acts or practices in which the respondents 
now engage which form a part of the cause 
of action herein. 


[Jurisdiction Retained] 


14. Jurisdiction of this cause is retained 
for the purpose of enabling any of the par- 
ties to this decree to make application to 
the court at any time for such further orders 
and directions as may be necessary or ap- 
propriate in relation to the construction of 
or carrying out of this decree, for the modi- 
fication thereof (including, without limita- 
tion, any modification upon application of 
the respondents or any of them required in 
order to conform this decree to any Act of 
Congress enacted after the date of entry of 
this decree), for the enforcement of com- 
pliance therewith, the punishment of viola- 
tions thereof, and the carrying out of the 
provisions of sub-paragraphs (j) and (k) of 
paragraph 6 hereof, and the October, 1938 
Term of this court is hereby extended in- 
definitely for such purposes. 


[Relief—Future Competitors] 


15. It is hereby further provided that if 
it shall appear to the court upon application 
of any respondent that, (A) in any twelve 
(12) months’ period after the date of entry 
of this decree, any present or future com- 
petitor of the Manufacturer other than Gen- 
eral Motors Corporation or Ford Motor 
Company shall have sold in the United 
States, or any State thereof, a quantity of 
automobiles that shall equal or exceed 25% 
of the automobiles sold by the Manufac- 
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turer in the United States or said State in 
said period, and (B) that such competitor 
is doing or engaging in any of the acts, 
practices, procedures or things then pro- 
hibited hereunder or is failing to do or en- 
gage in any act, practice, procedure or thing 
required hereunder, and (C) that the doing 
or engaging in said acts, practices, pro- 
cedures or things, or the omission of them, 
as the case may be, by such competitor has 
resulted or threatens to result in placing the 
Manufacturer at a competitive disadvantage 
in the sale of automobiles as against such 
competitor, and (D) that the petitioner 
herein has not obtained or is not proceeding 
with due diligence by civil or criminal pro- 
ceedings to obtain an adjudication of the 
illegality of such acts, practices, procedures 
or things so performed or engaged in, or 
omitted to be performed or engaged in, as 
the case may be, under the Anti-Trust 
Laws, the court upon application of the 
respondents or any of them will center its 
further order and decree providing that the 
provisions of this decree not so imposed 
upon or sought to be adjudicated against 
such competitor shall be inoperative and 
that they shall have no future force or effect 
in the United States or said State, as the 
case may be, and the right of the respond- 
ents to make such applications and to obtain 
such relief is hereby expressly granted. 


It is hereby further provided that if it 
shall appear to the court upon application 
of any respondent that (A) in any twelve 
(12) months’ period after the date of entry 
of this decree any present or future com- 
petitor of Respondent Finance Company 
other than General Motors Acceptance Cor- 
poration or Commercial Investment Trust 
Corporation or Universal Credit Company 
shall have financed the retail sale of a quan- 
tity of automobiles in the United States or 
any State thereof that shall equal or exceed 
25% of the automobiles the sale of which 
was financed by Respondent Finance Com- 
pany in the United States or said State in 
said period, and (B) that such competitor 
is doing or engaging in any of the acts, 
practices, procedures or things then pro- 
hibited hereunder or is failing to do or en- 
gage in any act, practice, procedure or thing 
required hereunder, and (C) that the doing 
or engaging in of said acts, practices, pro- 
cedures or things, or the omission of them, 
as the case may be, by such competitor has 
resulted or threatened to result in placing 
the Respondent Finance Company at a dis- 
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advantage in financing the sale of automo- 
biles as against such competitor, and (D) 
that the petitioner herein has not obtained 
or is not proceeding with due diligence by 
civil or criminal proceedings to obtain an 
adjudication of the illegality of such acts, 
practices, procedures or things so performed 
or engaged in, or omitted to be performed 
or engaged in, as the case may be, under 
the Anti-Trust Laws, the court upon appli- 
cation of the respondents or any of them 
will enter its further order and decree pro- 
viding that the provisions of this decree 
not so imposed upon or sought to be ad- 
judicated against such competitor shall be 
inoperative and that they shall have no 
future force or effect in the United States 
or said State, as the case may be, and the 
right of the respondents to make such 
applications and to obtain such relief is 
hereby expressly granted. 


[Control of Subsidiaries Not Limited] 


16. Nothing in this decree shall limit the 
control by the Manufacturer of a subsidiary 
or limit the control by Respondent Finance 
Company or any subsidiary or affiliated 
company. 


[Consideration of State Obligations] 


17. Whenever obligations are imposed 
upon the respondents by the laws or regu- 
lations of any state with which the respond- 
ents by law must comply in order to do 
business in such state, the court upon appli- 
cation of the respondents or any of them 
will from time to time enter orders reliev- 
ing the respondents from compliance with 
any requirements of this decree in conflict 
with such laws or regulations and the right 
of the respondents to make such applica- 
tions and to obtain such relief is expressly 
granted. 


[Application To Vacate | 


18. After four years after the date of 
the entry of this decree any respondent 
may apply to the court to vacate this de- 
cree or any supplemental decree entered 
pursuant to paragraph 8 hereof or to vacate 
or modify any provision thereof on the 
ground that the commission or omission of 
any of the agreements, acts or practices 
herein prohibited or required, under the 
economic or competitive conditions exist- 
ing at the time of such application, does 
not constitute an unreasonable restraint of 
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trade or commerce among the states in 
automobiles within the meaning of the 
Sherman Anti-Trust Law as amended to 
the date of such application, regardless of 
whether or not such economic or com- 
petitive conditions are new or unforeseen. 
Jurisdiction of this cause is retained for 
the purpose of granting or denying such 
applications as justice may require and the 
October, 1938, Term of this court is hereby 
extended indefinitely for such purpose and 
the right of the respondents to make such 
applications and to obtain such relief is 
expressly granted. The provisions of this 
paragraph are in addition to, and not in 
limitation of, the provisions of any other 
paragraph of this decree. 
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[Foreign Activities Excepted| 


19. This decree shall have no effect with 
respect to respondents’ acts and operations 
without the continental United States or to 
their acts and operations within the con- 
tinental United States relating exclusively, 
to acts and operations without the conti- 
nental United States. 


[Effective Dates] 


20. This decree shall go into effect one 
hundred and twenty days after the date of 
entry hereof, except as to the provisions of 
paragraphs 8, 11, and 12 hereof, which said 
paragraphs shall take effect as therein pro- 
vided. 


[67,439] H.M. Greenspun, doing business under the firm name and style of Las 
Vegas Sun v. Patrick A. McCarran, Eva Adams, Marion B. Hicks, et al. 


In the United States District Court for the District of Nevada. No. 1002. Filed June 
6, 1952. 
Sherman Antitrust Act 


Conspiracy—Monopoly—Withdrawal of Advertising from Newspaper—Preliminary 
Injunction—Where it was found that operators of hotels at a meeting agreed to cancel all 
individual advertising in the plaintiff newspaper; that afterwards the operators of the 
hotels cancelled such individual advertising; that the cancellation of advertising was not 
done for economic reasons but was done for the purpose of injuring the plaintiff newspaper 
and driving it from the news field and to thereby create a monopoly in the area in favor 
of the only competitor of the plaintiff newspaper to the detriment of the public; and that if 
the loss of advertising revenues continues, the plaintiff newspaper will suffer irreparable 
injury; a preliminary injunction was issued restraining the hotels from continuing to 
refuse to tender to the plaintiff newspaper for publication advertising matter substantially 
similar in frequency, size and classification to that published in a specified period, and 
from refusing to pay for such advertising at rates in effect when the advertising of the 
hotels was withdrawn. 


See the Sherman Act annotations, Vol. 1, J 1210.501, 1220.402. 


Conspiracy—Monopoly—Newspaper as Engaged in Interstate Commerce.—A news- 
paper which is distributed to 31 states, the District of Columbia, and foreign countries; 
subscribes for an international and national news service, sports wire and news service, and 
nationally distributed columns, features, comics originating out of the state of publication; 
transmits news originating in the state of publication nationally through a press service; 
and receives newsprint, ink and supplies, and matrices for national advertising from other 
states and from foreign countries; is engaged in interstate commerce and therefore entitled 
to the protection of the federal antitrust laws. 

See the Sherman Act annotations, Vol. 1, J 1021.539. 

Private Antitrust Suit—Defense—“Unclean Hands.”—The defense of “unclean hands” 
is not applicable to a newspaper’s antitrust suit against hotels, which are engaged in gam- 
bling enterprises in conjunction with restaurants, bars, and hotel facilities, for the alleged 
unlawful cancellation of their individual advertising, where, with but slight exception, no 
advertising mentions gambling. The newspaper is not engaged in gambling, but is engaged 
in the newspaper business. 


See the Sherman Act annotations, Vol. 1,  1640.251. 
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Conspiracy—Monopoly—Right to Refuse to Deal with a Person.—A single trader has 
a right to deal or to refuse to deal with whomever it pleases for whatever reasons it 
pleases, so long as it does not combine with others to achieve its end. However, the right 
is recognized only in the absence of any purpose to create or maintain a monopoly. 


See the Sherman Act annotations, Vol. 1, { 1260.101. 


Clayton Antitrust Act 


Equitable Relief—Preliminary Injunction—Affirmative Relief—A court of equity may 
require affirmative action when the circumstances demand it. Therefore, operators of 
hotels which were found to have conspired unlawfully to cancel their individual advertising 
with the plaintiff newspaper are enjoined by a preliminary injunction from continuing to 
refuse to tender to the newspaper for publication advertising matter substantially similar 
in frequency, size and classification to that published during a specified period, and from 
refusing to pay for such advertising at rates in effect when the advertising of the hotels 
was withdrawn. 


See the Clayton Act annotations, Vol. 1, J 2036.15. 


For the plaintiff: George E. Marshall, Las Vegas, Nev., and William A. Roberts and 
Warren Woods, Washington, D. C. 


For the defendants: Wm. K. Woodburn (\Voodburn, Forman and Woodburn), Reno, 
Nev., Harold C. Faulkner, San Francisco, Cal., and A. W. Ham, Sr., and A. W. Ham, Jr., 
Las Vegas, Nev., for Belden Katleman, Jacob Kozloff, Roscoe Thomas, El Ranco, Inc., 
Hotel Last Frontier, Golden Nuggett, Inc., and Guy McAfee, A. W. Ham, R. W. Thomas, 
and Jacob Kozloff, doing business under the fictitious name of California Club; Jones, 
Wiener and Jones, Las Vegas, Nev., and W. Alan Thody, Los Angeles, Cal., for Wilbur 
Clark’s Desert Inn Co., Monte Carlo, Inc., Marion B. Hicks, Clifford A. Jones, doing © 
business as Thunderbird Hotel Co., Milton B. Page and Ed. L. Crawford, doing business 
as Pioneer Club, Leo Healy and A. F. Shellang, doing business as Las Vegas Club, and 
Fred Soly; J. A. Donnelley, San Diego, Cal., of counsel for Wilbur Clark’s Desert Inn Co. 
and M. B. Dalitz; McCarran, Rice, Wedge and Blakey, Reno, Nev., William E. Leahy, 
Washington, D. C., and William J. Hughes, Jr., Washington, D. C., for Patrick A. Mc- 
Carran; and Hawkins, Cannon and Coulthard, Las Vegas, Nev., and Louis B. Whitney, 
Phoenix, Ariz., associated with Hawkins, Cannon and Coulthard, for Gus Greenbaum and 
Flamingo Hotel, Inc. 


Opinion, Findings of Fact, aid 
Conclusions of Law 


[Plaintiff Newspaper] 


Fotry, District Judge [In full text]: Since 
July 1, 1950, the plaintiff, H. M. Greenspun, 
has owned and published the Las Vegas 
Sun, hereinafter referred to as the “Sun”, 
as a daily newspaper in the City of Las 
Vegas, Clark County, Nevada. Las Vegas 
has a population of more than 25,000. The 
only other daily newspaper service pro- 
vided for Las Vegas and Clark County 
during the period of the Sun’s publication 
was and is owned by the Southwest Pub- 
lishing Company, a corporation. That 
company is the publisher of the Las Vegas 
Evening Review Journal. For several 


for any reason, the Sun discontinued pub- 
lication, the Southwest Publishing Com- 
pany would be sole occupant of the local 
daily newspaper field in Las Vegas and 
vicinity. 

[Allege Sherman Act Violations] 


Plaintiff alleges a conspiracy in restraint 
of interstate commerce in violation of $1 
of the Sherman Antitrust Act, 15 U.S.C. A. 
§ 1, and a combination and conspiracy at- 
tempting to monopolize such commerce in 
violation of §2 of the Act, 15 U. S.C. A. 
§ 2. 


[Motion for Preliminary Injunction] 


The matter pertaining presently before 
the Court is plaintiff's application for a 


years prior to the publication of the Sun, 
the Las Vegas Evening Review Journal 
was the only local daily newspaper pub- 
lished in Las Vegas and Clark County. If, 
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preliminary injunction restraining defend- 
ants from continuing, pursuant to an alleged 
conspiracy, acts and practices which would 
result in a monopoly. 
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At the hearing and without objection, the 
Court considered the order to show cause 
as a motion for a preliminary injunction. 

The case of Lorain Journal v. United 
States, decided by the Supreme Court De- 
cember 11, 1951 [1950-1951 Trapre CaseEs 
WO2Z95 Alesse UL Siw oe 71il Sa Ctew4s. 
answers defendants’ contentions as to the 
applicability of the antitrust laws. 

The Las Vegas and Clark County de- 
fendants are engaged in gambling enter- 
prises in conjunction with restaurants, 
bars, resort hotel facilities and the furnish- 
ing of entertainment. 

The gravamen of the controversy is the 
alleged withdrawal of advertising by con- 
certed action. 


[Unclean Hands Defense | 


Exhibits No. 1 to No. 8 inclusive, copies 
of the Sun, illustrate the quantity and char- 
acter of the advertising matter. With but 
slight exception, no advertising mentions 
gambling. Certain defendants in their ar- 
gument on the motion for preliminary in- 
junction raise the defense of “unclean 
hands.” ‘They cite Maltz v. Sax, 7 Cir., 134 
F. 2d 2. Plaintiff in that case was engaged 
in making and selling gambling devices. 
The case has no application. Here, the 
plaintiff is engaged in the newspaper busi- 
ness. 


[Entitled to Protection of Federal Laws| 


Paraphrasing the statement of District 
Judge Freed in the Lorain case [1950-1951 
TRADE CASES § 62,685], 92 F. Supp. 794 on 
798: Having the plan and desire to injure 
the Sun, no more effective and more direct 
device to impede the operations and to re- 
strain the commerce of the Sun could be 
found by the conspirators than to cut off 
its bloodstream of existence—the advertis- 
ing revenues which control its life or de- 
mise. In this Court’s opinion the Sun is 
engaged in interstate commerce and there- 
fore entitled to the protection of the anti- 
trust laws. 


[Withdrawal of Advertising| 


The question as to whether the defend- 
ants were authorized under the circum- 
stances shown here to withdraw their 
advertising is answered by Judge Freed in 
the Lorain case, 92 F. Supp., 794 on 797: 


“[3] The defendants have urged upon 
the Court, in another connection, the 
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principle that a single trader has a right 
to deal or to refuse to deal with whom- 
ever it pleases for whatever reason it 
pleases, so long as it does not combine 
with others to achieve its end, The clas- 
sic statement of that doctrine recognized 
the right only in ‘the absence of any pur- 
pose to create or maintain a monopoly.’ ” 


The abrupt cancellation of the advertis- 
ing matter here could very well produce the 
result of bringing about a discontinuance of 
the publication of plaintiff’s newspaper. It 
was held in United States v. Patten, 226 U. S. 
525, 33 S. Ct. 141, that “persons purposely 
engaging in a conspiracy which necessarily 
and directly produces the result which a 
prohibitive statute is designed to prevent, 
they are, in legal contemplation, chargeable 
with intending that result.” The evidence 
here indicates such a purpose and the con- 
spiring defendants must be held to have 
intended the necessary and direct conse- 
quences of their acts. 


[Affirmative Equitable Relief | 


A court of equity may require affirmative 
action when the circumstances demand it. In 
In re Lennon, 166 U. S. 548 on 556, 17 S. Ct. 
658, the Supreme Court said: 


“Perhaps, to a certain extent, the in- 
junction may be termed mandatory, al- 
though its object was to continue the 
existing state of things, and to prevent an 
arbitrary breaking off of the current 
business connections between the roads. 
But it was clearly not beyond the power 
of a court of equity, which is not always 
limited to the restraint of a contemplated 
or threatened action, but may even re- 
quire affirmative action, where the cir- 
cumstances of the case demand it.” 


The motion for preliminary injunction 
having come on regularly for hearing, and 
evidence having been presented in behalf 
of plaintiff and in behalf of the defendants 
appearing herein, and the Court, after hav- 
ing considered the same, makes its findings 
of fact and conclusions of law as follows: 


Findings of Fact 


1. That the Court has jurisdiction of this 
action by virtue of the provisions of 15 
U.S.C. A. §§ 1-26. 

2. That since July 1, 1950, plaintiff, H. 
M. Greenspun, has owned and operated a 
daily newspaper known as the Las Vegas 
Sun in Las Vegas, Clark County, Nevada. 
That said newspaper is produced and pub- 
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lished in a modern building equipped with 
rotary presses capable of production of 
20,000 copies per hour and with a full com- 
plement of linotypes and other equipment; 
that the daily circulation of said newspaper 
is about 8,000 copies and its advertising in- 
cludes national display advertising, local 
display advertising and classified advertis- 
ing; that advertising received from hotels, 
restaurants and downtown clubs approxi- 
mated 30 to 35% of the total display ad- 
vertising. 


3. That the newspaper of the plaintiff, 
the Sun, is distributed through street sales 
in Las Vegas, over routes throughout Las 
Vegas and territory adjacent in Clark 
County, in the towns of Boulder City and 
Henderson and nearby small communities. 
That a substantial number of copies of said 
newspaper are shipped to Reno, Carson 
City and other Nevada communities outside 
of Clark County, and approximately 500 
copies are distributed daily within Nevada 
by mail; that daily copies of the newspaper 
are distributed to 31 states of the United 
States, the District of Columbia, and for- 
eign countries. That the Sun subscribes 
for and receives United Press, an interna- 
tional and national news service, sports 
wire and news service, and nationally dis- 
tributed columns, features, comics and car- 
toons originating out of Nevada; that news 
originated by the Sun is transmitted na- 
tionally through United Press Service; that 
newsprint, ink and supplies consumed in 
the paper, including matrices for national 
advertising, are received from many states 
of the United States and from foreign coun- 
tries; that the Sun is engaged in interstate 
commerce. 


4. That the defendants who have been 
served and appeared, other than Patrick A. 
McCarran, are engaged as follows: Some 
in the ownership and operation of one or 
more of a group of five large hotels located 
in what is known as the “Strip” area of 
Clark County adjacent to Las Vegas; and 
others in the operation of establishments in 
downtown Las Vegas; and certain of said 
defendants participate in the ownership and 
operation of establishments in the Strip 
area and in downtown Las Vegas. 


5. That the five large hotels located in 
the Strip area are large and luxurious es- 
tablishments, having an aggregate of more 
than 1,000 transient rooms, extensive dining 
rooms catering to the general public, bars 
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and other places of refreshment, shops, 


stores and rooms for gambling. 


6. That for a period of time prior to Jan- 
uary 1, 1952, the following hotels in the 
Strip area advertised shows, entertainment, 
restaurant facilities and other accommoda- 
tions, and the following establishments in 
the downtown area operated by certain 
defendants advertised restaurants, bars, amuse- 
ments and other facilities: Flamingo Ho- 
tel, Inc., a corporation; Hotel Last Frontier, 
a corporation; Desert Inn, Inc., a corpora- 
tion; Elrarico, Inc., a corporation; Thunder- 
bird Hotel Co., a co-partnership; Golden 
Nugget, Inc., a corporation; Monte Carlo 
Incorporated, a corporation; Boulder Club, 
a co-partnership; Pioneer Club, a co-part- 
nership; and Las Vegas Club, a co-partner- 
ship. 


7. That it was the established practice 
of the Strip hotels to hold meetings at 
which were discussed and decided common 
problems including general advertising pol- 
icies; that such a meeting was held on or 
about March 22, 1952, at which the follow- 
ing defendants were represented: Flamingo 
Hotel, Inc.; Desert Inn, Inc.;, Hotel Last 
Frontier; and Thunderbird Hotel Co., a 
co-partnership; and Elranco, Inc. That at 
said meeting the attending defendants 
agreed to cancel all individual advertising 
in the Sun by the Strip hotels, and Marion 
B. Hicks, co-partner of Thunderbird Hotel 
Co., was designated to attend a meeting of 
representatives of the downtown establish- 
ments. 


That on March 22 or 23, 1952, a meeting 
of representatives of the downtown estab- 
lishments, which then advertised in the Sun, 
was held and Marion B. Hicks, representing 
the Strip hotels, was present and conveyed 
to the said downtown establishments the 
intention of the Strip establishments to 
cancel advertising in the Sun; that at said 
meeting it was agreed to join with the 
Strip hotels in a conspiracy to cancel ad- 
vertising in the Sun; that as the result of 
said meeting of March 22 or 23, 1952, all of 
the five hotels of the Strip area and those 
of the downtown establishments, which had 
been carrying individual advertising in the 
Sun, did, on March 24, 1952, or within a 
few days thereafter, cancel said advertising. 

8. That the defendant advertisers did not 
contemplate curtailing or reducing adver- 
tising or advertising expenditures in the 
Sun prior to March 22 or 23, 1952, and that 
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the curtailment and cancellation of adver- 
tising done on or shortly after March 24, 
1952, was not done for economic reasons 
but was done pursuant to the conspiracy 
formed for the purpose of injuring the Sun 
and driving it from the news field and to 
thereby create a monopoly in the Las Ve- 
gas area to the detriment of the inhabitants 
thereof. 


9. That the revenue which would have 
accrued to the Sun from a continuation in 
force of the Strip hotels and downtown 
display advertising at the rates in effect 
March 24, 1952, was not less than $200 each 
day the Sun was published, or $5,200 or 
more per month, which revenue was lost as 
the result of such cancellation. 


10. That if the loss of such revenue con- 
tinues, the plaintiff will suffer irreparable 
injury in that such loss will endanger the 
existence of the Sun and will threaten its 
ability to continue as a daily newspaper in 
Las Vegas, Nevada, and vicinity. 

1l. That if the advertising defendants 
continue their collective action of depriv- 
ing plaintiff and his newspaper, the Sun, of 
the cancelled advertising, such loss of rev- 
enue will tend to give to the owners and 
proprietors of the Las Vegas Evening Re- 
view Journal a monopoly of the local and 
interstate daily newspaper business pub- 
lished in Las Vegas, Nevada, to the detri- 
ment of the plaintiff individually and to the 
inhabitants of the area by the elimination 
of a competitive newspaper and advertising 
medium. 


Conclusions of Law 


As conclusions of law from the foregoing 
facts, the Court decides: 


1. That on or about March 22, 1952, 
authorized representatives of the following 
defendants: Flamingo Hotel, Inc.; Desert 
Inn, Inc.; Hotel Last Frontier, a corpora- 
tion; Thunderbird Hotel Co., a co-partner- 
ship; and Elranco, Inc., formed a conspiracy 
for the purpose of cancelling their individual 
advertising in the Sun; that on or about 
March 22 or 23, 1952, Golden Nugget, Inc.; 
Monte Carlo Incorporated; Boulder Club, 
a co-partnership; Pioneer Club, a co-part- 
nership; and Las Vegas Club, a co-partner- 
ship, the downtown establishments which 
then advertised in the Sun, joined in said 
conspiracy to cancel advertising in the Sun 
with the defendants, the five large hotels 
located in the Strip area. 
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That said conspiracy was formed for the 
purpose of bringing about a united with- 
drawal of the conspiring defendants’ ad- 
vertising in the Sun with the intention on 
the part of each and of all of said conspira- 
tors to cause the abandonment of the pub- 
lication of the Sun and thereby create a 
monopoly in the daily newspaper field in 
Las Vegas and vicinity in favor of the only 
competitor of the Sun, the Las Vegas Eve- 
ning Review Journal, all to the detriment 
of the inhabitants of Las Vegas and vicinity. 


That pursuant to said conspiracy, the 
said conspiring defendants did, by united 
action, on or about March 24, 1952, with- 
draw from the Sun all of their individual 
and display advertising for the purposes 
aforesaid. 


2. That unless a preliminary injunction 
is issued, the plaintiff individually, and the 
public, the inhabitants of Las Vegas and 
Clark County, Nevada, will suffer irrepar- 
able injury in that unless prevented by or- 
der of this Court, the conspiring defendants 
will continue their collective action of de- 
priving plaintiff and his newspaper, the 
Sun, of the cancelled advertising and the 
loss of revenue which would result therefrom; 
that the loss of such revenue will endanger 
the existence of the Sun and will threaten its 
ability to continue as a daily newspaper in 
Las Vegas, Nevada, and vicinity, and will 
tend to give to the owners and proprietors 
of the Las Vegas Evening Review Journal 
a monopoly of the local and interstate daily 
newspaper business published in Las Vegas, 
Nevada, and surrounding area to the detri- 
ment of the plaintiff individually and to 
the inhabitants of the area by the elimina- 
tion of a competitive newspaper and ad- 
vertising medium. 


It is therefore ordered, adjudged and de- 
creed that the motion of the plaintiff for a 
preliminary injunction be, and the same 
hereby is, granted and that, upon the plain- 
tiff giving bond with good and _ sufficient 
sureties in the sum of $2,500 for the pay- 
ment of such costs and damages as may be 
incurred or suffered by any party who is 
found hereafter to have been wrongfully 
enjoined or restrained, a preliminary injunc- 
tion issue for the reasons hereinabove set 
forth enjoining and restraining the defend- 
ants: Flamingo Hotel, Inc.; Elranco, Inc.; 
Hotel Last Frontier, a corporation; Desert 
Inn, Inc.; Golden Nugget, Inc.; Monte 
Carlo Incorporated; Marion B. Hicks, Ja- 
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cob Kozloff, L. B. Scherer and Clifford A. 
Jones, doing business under the fictitious 
name of Thunderbird Hotel Co., a co-part- 
nership; Clifford A. Jones, Ed L. Crawford, 
Milton B. Page and L. B. Scherer, doing 
business under the fictitious name of Pio- 
neer Club, a co-partnership; L. B. Scherer, 
Leo Healy and A. F. Shellang, doing busi- 
ness under the fictitious name of Las Vegas 
Club, a co-partnership, their officers, agents, 
servants, employees, and attorneys, and 
those persons in active concert or participa- 
tion with them who receive actual notice of 
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the Order by personal service or otherwise, 
from continuing to refrain and continuing to 
refuse to tender to plaintiff for insertion and 
publication in his newspaper, the Las Vegas 
Sun, advertising matter substantially simi- 
lar in frequency, size and classification to 
that published in the Las Vegas Sun during 
the month preceding March 24, 1952, by or 
on behalf of said defendants, and from 
refraining and refusing to pay for such ad- 
vertising at rates in effect when the adver- 
tising of the said defendants was withdrawn 
on or about March 24, 1952. 


[7 67,440] H. M. Greenspun, doing business under the firm name and style of Las 
Vegas Sun v. Patrick A. McCarran, Eva Adams, Marion B. Hicks, et al. 


In the United States District Court for the District of Nevada. No. 1002. Dated 
December 18, 1952. 
Sherman Antitrust Act 


Conspiracy—Monopoly—Necessity of Alleging Intent—It is not always necessary 
to find a specific intent to restrain trade or to build a monopoly in order to find that the 
antitrust laws have been violated. It is sufficient that a restraint of trade or monopoly 
results as the consequence of a defendant’s conduct or business arrangements. Conspira- 
tors must be held to have intended the necessary and direct consequences of their acts. 
Persons purposely engaging in a conspiracy which necessarily and directly produces the 
result which the statute is designed to prevent are chargeable with intending that result. 


See the Sherman Act annotations, Vol. 1, J 1021.401. 


Private Suit—Pleadings—Clayton Antitrust Act Conclusions—Where a plaintiff 
might plead facts, instead of conclusions, sufficient to state a claim for relief under the 
antitrust laws, his action will not be dismissed. However, the complaint should be amended. 


See the Clayton Act annotations, Vol. 1, | 2024.19. 


Private Suit—Pleadings—Damages and Injunctive Relief.—lIf it is the plaintiff’s pur- 
pose to claim relief by virtue of both Section 4 and Section 16 of the Clayton Antitrust 
Act, two separately stated counts may be joined under Rule 18 of the Federal Rules of 
Civil Procedure concluding with a single prayer for three-fold damages and injunctive 
relief. 


See the Clayton Act annotations, Vol. 1, { 2024.19, 2036. 


Private Suit—Parties—Absence of Competitor—The absence of a competitor of the 
plaintiff as a party to the plaintiff's antitrust suit against hotels (for allegedly withdrawing 
their individual advertising from the plaintiff’s newspaper for the purpose of creating a 
monopoly in favor of the competitor) has no bearing on the question of whether or not 
a claim for relief may be stated. 


See the Clayton Act annotations, Vol. 1, § 2024.19. 


For the plaintiff: George E. Marshall, Las Vegas, Nev., and William A. Roberts 
and Warren Woods, Washington, D. C. 


For the defendants: Wm. K. Woodburn (Woodburn, Forman and Woodburn), Reno 
Nev., Harold C. Faulkner, San Francisco, Cal., and A. W. Ham, Sr., and A. W. Ham Jey 
Las Vegas, Nev., for Belden Katleman, Jacob Kozloff, Roscoe Thomas, Elranco Inet 
Hotel Last Frontier, Golden Nugget, Inc., and Guy McAfee, A. W. Ham, R. W. Hhiomoats 
and Jacob Kozloff, doing business under the fictitious name of California Club; Jonesy 
Wiener and Jones, Las Vegas, Nev., and W. Alan Thody, Los Angeles, Cal., for Wilbun 
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Clark’s Desert Inn Co., Monte Carlo, Inc., Marion B. Hicks, Clifford A. Jones, doing busi- 
ness as Thunderbird Hotel Co., Milton B. Page and Ed. L. Crawford, doing business as 
Pioneer Club, Leo Healy and A. F. Shellang, doing business as Las Vegas Club, and 
Fred Soly; J. A. Donnelley, San Diego, Cal., of counsel for Wilbur Clark’s Desert Inn 
Co., and M. B. Dalitz; McCarran, Rice, Wedge and Blakey, Reno, Nev., William E. 
Leahy, Washington, D. C., and William J. Hughes, Jr., Washington, D. C., for Patrick 
A. McCarran; and Hawkins, Cannon and Coulthard, Las Vegas, Nev., and Louis B. 
Whitney, Phoenix, Ariz., associated with Hawkins, Cannon and Coulthard, for Gus Green- 


baum and Flamingo Hotel, Inc. 


Decision on Motions to Dismiss 


Fotey, District Judge [Jn full text]: Sepa- 
rate motions to dismiss were filed by groups 
of the defendants, some on May 12, 1952, 
and others on May 16, 1952. The motions 
were filed very shortly before the time fixed 
for hearing of motion for preliminary in- 
junction. Rulings on the motions to dis- 
miss, several motions to strike and for more 
definite statements were deferred until time 
of pre-trial conference or trial. On Decem- 
ber 10, 1952, the time fixed for the pre- 
trial conference, arguments on the above 
motions were heard. The Court indicated 
that rulings on said motions would be made 
prior to the time of trial February 4, 1953, 
at Las Vegas, Nevada. 


[Damages Can Be Claimed in Injunction 


Suit] 


Damages may be claimed and allowed 
in a suit for injunction under the antitrust 
laws. Columbia River Packers 
Hinton, 34 F. Supp. 970, [10]. 


[Basis of Court's Jurisdiction] 


Byes oeio Wnts GarAL mAupersoneini ured. 
in his business or property by reason of 
anything forbidden in the anti-trust laws 
may recover threefold the damages by him 
sustained. The Court here is limited to 
awarding damages in an amount equal to 
three times any actual damages found to 
have been suffered by the plaintiff and 
cannot entertain a claim for punitive dam- 
ages. In Paragraph VIII of his complaint 
plaintiff alleges: 

“That plaintiff has been damaged, by 
way of punitive damages, by such con- 
spiracy, confederation and association and 


agreement of said defendants in the sum 
of One Million ($1,000,000.00) Dollars.” 


It seems that plaintiff's contention is that 
allegations of the complaint would support 
proof of a common-law conspiracy which 
may be considered by this Court. From the 
allegations of the complaint it appears that 
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there is but one basis for jurisdiction of this 
Court and that is that the cause of action 
attempted to be stated arises under the laws 
of the United States, and the only laws of 
the United States invoked here are §§$15 
Bisel AovGwaler Wis-Sy Coda, 


[Motive not Material] 


After the word “plaintiff” which is just 
before the words “upon the ground and for 
the reason that there had appeared in print 
etc.,” all the remaining matter in Para- 
graph III of the complaint should be stricken. 
If the defendant McCarran made such call 
for the purpose stated, a motive for such 
conduct, if one existed, is not material here 
and the matter stricken, if it has any place 
whatever in the case, would be evidentiary 
only. 

In Shotkin v. General Electric Co., 10 Cir. 
[1948-1949 Trape Cases {§ 62,341], 171 F. 
2d 236, the Court held: 


“'5] In determining whether a con- 
tract, combination, or concert constitutes 
restraint of trade or commerce in viola- 
tion of the Aci, the intention of the parties 
may or may not be material, depending on 
whether the necessary effect of the agree- 
ment or concert or acts done is to directly 
restrain such trade or to create a mono- 
poly. A specific intent to restrain such 
trade or commerce or to build up a 
monopoly in order for an agreement or 
concert to come within the scope of the 
Act is not always necessary. Swift & Co. 
wamied States, VOU. Si .375, 25) Sa Ot. 
276, 49 L. Ed. 518; United States v. Grif- 
fith, 334 U. S. 100, 68 S. Ct. 941. But 
regardless of the intent of the parties, if 
the inherent tendency of the combination, 
agreement, or concert is substantially to 
lessen, hinder, or suppress competition in 
the channels of the trade or commerce, it 
comes within the sweep of the Act. Fash- 
ion Originators Guild v. Federal Trade 
Commission, 312 U. S. 457, 668, 61 S. Ct. 
703, 85 L. Ed..949.” 

The matter contained in Paragraph VII 
of the complaint is immaterial and should 
be stricken. 
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findings that appellees had no intent or 
purpose unreasonably to restrain trade or 
to monopolize, we are left with the ques- 
tion whether a necessary and direct re- 
sult of the master agreements was the 
restraining or monopolizing of trade within 
the meaning of the Sherman Act.” 


And on this subject, the Supreme Court in 
United States v. Patten, 226 U. S. 525, 33 
S. Ct. 141, 57 L. Ed. 333 on page 342, held: 


“And that there is no allegation of a 
specific intent to restrain such trade or 
commerce does not make against this 
conclusion, for, as is shown by prior de- 
cisions of this court, the conspirators 
must be held to have intended the neces- 
sary and direct consequences of their 
acts, and cannot be heard to say the con- 
trary. In other words, by purposely en- 
gaging in a conspiracy which necessarily 
and directly produces the result which 
the statute is designed to prevent, they 
are, in legal contemplation, chargeable 
with intending that result. Addyston Pipe 


The matter contained in Paragraphs VIII 
and IX of the complaint should be stricken 
as immaterial and out of the jurisdiction 
of the Court. 

The action should be dismissed as to all 
fictitious defendants and therefore, Para- 
graph X of the complaint should be stricken. 


[Necessity of Intent] 

Among the contentions of counsel for 
defendants it is urged that no facts are 
alleged “that these defendants monopolized 
or attempted to monopolize or combined or 
conspired with any other person or per- 
sons to monopolize any part of the trade 
or commerce among the several states.” 
This contention is refuted by the Supreme 
Court of the United States speaking through 
Mr. Justice Douglas in United States v. 
Griffith [1948-1949 Trappe Cases { 62,246], 
334 U. S. 100, on page 105: 


“Tt is, however, not always necessary 


to find a specific intent to restaain trade 
or to build a monopoly in order to find 
that the anti-trust laws have been violated. 
It is sufficient that a restraint of trade 
or monopoly results as the consequence 
of a defendant’s conduct or business ar- 
rangments. United States v. Patten, 226 


& Steel Co. v. United States, 175 U. S. 211, 
ZAZA Tired, 186, 148920) Sap Cr Repr 
96; United States v. Reading Co., 226 U.S. 
324, 370, ante, 243, 33 Sup. Ct. Rep. 90.” 


[Public Policy] 


Some defendants raise questions of public 
policy and the defense of “unclean hands” 
referring to Maltz v. Sax,7 Cir., 134 F. 2d 2. 
In that and other cases cited, plaintiffs 
were directly engaged in gambling ventures 
or manufacturing or selling gambling de- 
vices. Here the plaintiff is engaged in the 
newspaper business. 


U. S. 525,. 543; United States v. Masonite 
Corp., 316 U. S. 265, 275. To require a 
greater showing would cripple the Act. 
As stated in Umited States v. Aluminum Co. 
of America, 148 F. 2d 416, 432, ‘no mono- 
polist monopolizes unconscious of what 
he is doing.’ Specific intent in the sense 
in which the common law used the term 
is necessary only where the acts fall short 
of the results condemned by the Act. The 
classical statement is that of Mr. Jus- 
tice Holmes speaking for the Court in 
Swift & Co. v. Umited States, 196 U. S. 
375, 396: 


“Where acts are not sufficient in them- 
selves to produce a result which the law 


[Sufficient Facts Can Be Pleaded] 


In Neumann v. Bastian-Blessing Co., [1946- 
1947 ‘TravE Cases § 57,531], 70 F. Supp. 447, 
an action to recover damages under the 
Sherman Act, Judge La Buy commented: 


seeks to prevent—for instance, the mono- 
poly—but require further acts in addition 
to the mere forces of nature to bring that 
result to pass, an intent to bring it to 
pass is necessary in order to produce a 
dangerous probability that it will happen. 
Commonwealth v. Peaslee, 177 Massachu- 
setts 267, 272. But when that intent and 


“T5] It has been stated that litigation 
should not be decided on pleadings only. 
Cases of this nature result in long and 
costly trials, and if it appears reasonably 
certain after due consideration of the 
questions involved that plaintiff cannot 
sustain his claim, it is the duty of the 
court to dismiss the action. * * *” 


the consequent dangerous probability exist, 
this statute, like many others and like 
the common law in some cases, directs it- 
self against that dangerous probability 
as well as against that completed result.’ 


“And see United States v. Aluminum Co. 


However, such is not the case here. In an 
antitrust case, Louisiana Farmers’ Protective 
Union v. Great A. & P. Tea Co., 8 Cir., 131 
F. 2d 419, Circuit Judge Riddick, speaking 
for the Court, stated: 


of America, supra, pp. 431-432. And so, 
even if we accept the District Court’s 
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appellees contend that the appellant has 
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pleaded merely conclusions of law, setting 
forth in the words of the statute, a con- 
spiracy among the appellees to establish 
a monopoly in interstate trade in straw- 
berries, and that the complaint is barren 
of allegations concerning the acts of ap- 
pellees constituting the alleged violations 
of law. It is conceded that more than 
this is required of the pleader in a civil 
action under the statute in question, but 
the complaint here is not so deficient in 
its allegations of ultimate facts as to 
justify its dismissal without leave to amend. 
The courts have always recognized the 
dificulty in actions of the character here, 
inherent in the nature of the case, in 
setting forth in precise detail the acts con- 
stituting the alleged violations of the 
anti-trust laws. * * *” 

That plaintiff might plead facts instead 
of conclusions sufficient to state a claim for 
relief under the antitrust laws becomes ap- 
parent from a consideration of the evidence 
adduced on the motion for preliminary in- 
junction. From such evidence it appears 
that plaintiff might make the following al- 
legations of fact: An allegation of intent 
on the part of defendants to bring about a 
monopoly in the newspaper field in the Las 
Vegas area; plaintiff might allege his activi- 
ties in interstate commerce having to do 
with the daily circulation of his newspaper, 
national advertising, the use of materials 
brought into the State of Nevada, and other 
matters. He likewise might allege the ex- 


istence of the Las Vegas Evening Review. 


Journal, its activities in interstate commerce 
and that its publisher, Southwestern Pub- 
lishing Company is the only publisher other 
than plaintiff of a daily newspaper within 
the territory covered by plaintiff's news- 
paper. Allegations might be made as to 
the claimed financial loss suffered by plain- 
tiff by the alleged concerted action of de- 
fendants and that the resulting loss of revenue 
from the alleged acts of the defendants 
would cause or tend to cause a monopoly of 
the local and interstate daily newspaper 
business in the Las Vegas territory. Facts 
might be alleged showing the resultant 
detriment to inhabitants of the Las Vegas 
territory. It is not enough to allege facts 
indicating private injury to the plaintiff but 
it must also appear that the public interest 
is affected. 

Quoting again from Shotkin v. General 
Electric Co., 10 Cir., 171 F. 2d 236 on page 
238: 
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*[t, 212% *s2 ADhesShemman Act ap= 
proved July 2, 1890, 26 Stat. 209, 15 
U.S.C. A. §§ 1-7, 15 note, took its origin 
from that common-law background, and 
its primary purposes were more effective, 
protection of the public from the evils 
of restraints on the competitive system. 
It extended the inhibition to any com- 
bination or conspiracy, whatever its form, 
having injurious effects of that kind upon 
the competitive system, and it provided 
both public and private remedies for the 
injuries flowing from the restraints. [Cit- 
ing cases. | 

“13, 4] Founded upon these broad con- 
cepts of public policy, the Act is limited 
in operative scope and effect to combina- 
tions, agreements, or concerts which tend 
to prejudice the public interest by unduly 
restricting competition or unduly obstruct- 
ing the due course of trade, or which be- 
cause of their evident purpose or inherent 
nature injuriously restrain trade in the 
competitive markets. [Citing cases.] * * *” 


[Absence of Competitor as a Party} 


The absence of the Review Journal or its 
publisher as a party has no bearing on the 
question of whether or not a:claim for relief 
may be stated. It has been held in United! 
SHS OG), (ohiicig, ZAG Wl, Ss SL) 33S, Gi, We. 
57 L. Ed. 333 on page 341: 


“Section 1 of the act [anti-trust act], 
upon which the counts are founded, is not 
confined to voluntary restraints, as where 
persons engaged in interstate trade or 
commerce agree to suppress competition 
among themselves, but includes as well 
involuntary restraints; as where persons 
not so engaged conspire to compel action 
by others, or to create artificial condi- 
tions, which necessarily impede or burden 
the due course of such trade or commerce, 
or restrict the common liberty to engage 
therein.” 


[Lorain Journal Case | 


The case of Lorain Journal v. United 
States [1950-1951 Trane Cases f 62,957], 
B42 S145) 7S, Ct 743 under anstace 
of facts somewhat similar to those here, 
answers defendants’ contention as to the 
applicability of the antitrust laws to this 
case. 


[Complaint Should Be Amended] 


The complaint is replete with conclu- 
sions and short on allegations of fact and 
should be amended alleging facts and 
eliminating matters which the Court has 
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indicated should be stricken so that Rule 8 
of the Federal Rules of Civil Procedure 
may be complied with in that the complaint 
may contain (1) a short and plain statement 
of the grounds upon which the court’s 
jurisdiction depends; (2) a short and plain 
statement of the claim showing that the 
pleader is entitled to relief; and (3) a 
demand for judgment for the relief to which 
he deeins himself entitled. If it is plaintiff's 
purpose to claim relief by virtue of both 
§§ 15 and 26 of 15 U. S. C. A., two sepa- 
rately stated counts may be joined under 
Rule 18 of the Federal Rules of Civil Pro- 
cedure concluding with a single prayer 
for three-fold damages and injunctive relief. 


If the complaint is amended it should 
eliminate as parties defendant Guy McAfee, 
A. W. Ham, R. W. Thomas and Jacob 
Kozloff in their capacities as doing busi- 
ness under the fictitious name of California 
Club, a co-partnership, they having been 
dismissed by Order of the Court. 


If an amended complaint be filed contain- 
ing any matter which the Court has here- 
inabove indicated should be stricken from 
the complaint, said matter will, upon mo- 
tion of any defendant or by the Court of 
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its own motion, be stricken from said amended 
complaint or ignored by the Court in fur- 
ther proceedings in this action. 


Each of the motions to dismiss plaintiffs 
complaint should be granted. Motions to 
separately state claims, motions to strike 
and motions for more definite statement are 
hereby denied. 

Now, therefore, it is hereby ordered that 
unless the plaintiff files an amended com- 
plaint herein on or before the 29th day of 
December, 1952, the Court will, after said 
date, enter its Order dismissing the above 
entitled action. 

It is further ordered that if said amended 
complaint is filed on or before December 
29, 1952, defendants may file their respon- 
sive pleadings to said amended complaint 
on or before January 12, 1953. 

It is further ordered that if motions are 
directed to said amended complaint, rulings 
on the same will be deferred by Order of 
the Court to the time of the trial of this 
action, February 4, 1953, and defendants 
will be ordered to file their answers to said 
amended complaint on or before January 


14, 1953. 


? 


[67,441] United States v. The Borden Company, et al. 


In the United States District Court for the Northern District of Illinois, Eastern 
Division. Civil Action No. 51 C 947. Dated February 19, 1953. 


Case No. 1090 in the Antitrust Division of the Department of Justice. 


Robinson-Patman Price Discrimination Act and Sherman Antitrust Act 


Consent Decrees—Practices Enjoined—Price Discrimination—Meeting Competition 
—Dairies.—Dairies are enjoined by a consent decree from selling or offering to sell milk 
of like grade or quality to a wholesale customer, other than a non-profit institution, at 
prices which discriminate against other customers of the seller or on such terms or con- 
ditions as involve lump sum cash payments, interest free loans, store equipment (or non- 
compensated use thereof), gratuities or other similar inducements, or discriminatory 
rebates, discounts, or advertising service charges. The decree further provides that, upon 
proof being made, at a hearing on a complaint by the Government under this provision 
that a defendant has sold or offered to sell milk at price terms or conditions, as afore- 
said, the burden of rebutting the prima facie case thus made shall be upon the defendant 
so charged; provided, however, that nothing shall prevent such defendant from rebutting 
the prima facie case by showing that such prices, terms or conditions were made lawfully 
and in good faith in order to meet equally low prices, terms or conditions offered or given 
by a competitor, or that the price differentials offered or given made only due allowance 
for differences in the cost of sale or delivery resulting from differing methods or quantities 
in which the milk was sold or delivered to such customer, 


See the Sherman Act annotations, Vol. 1, § 1530.10, 1590; Robinson-Patman Act an- 
notations, Vol. 1, § 2212. 
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Consent Decrees—Practices Enjoined—Allocation of Markets—Collusive Bidding.— 
Dairies are enjoined by a consent decree from entering into any agreement with any other 
distributor or vendor for the purpose of (1) allocating or dividing customers or markets, 
(2) adopting rules governing the solicitation of wholesale customers or public institutions 
by contact men or solicitors, and (3) refusing to submit a bid or making a bid higher than, 
or identical with, the bid of any other person, or to submit collusively a bid. The decree 
further provides that nothing contained in the provision shall prevent a defendant from 
contracting with a vendor to service a particular route, provided that the right of such 
vendor to sell upon other routes is not restricted. 


See the Sherman Act annotations, Vol. 1, J 1530.20, 1530.90. 


Consent Decrees—Practices Enjoined—Price Fixing and Related Practices.—Dairies 
are enjoined by a consent decree from entering into any agreement which has the purpose 
of fixing or maintaining prices, price lists, differentials, or discounts; from inducing or 
requesting any labor union to coerce or prevent any wholesale customer from selling milk 
except at prices established or determined by any person other than said wholesale 
customer; from compelling or requesting any wholesale customer not to advertise prices 
for the sale of milk; and from printing or distributing any resale price list containing 
out-of-store prices to the public, provided that lawful newspaper advertising shall not be 
prohibited. 


See the Sherman Act annotations, Vol. 1, J 1240.141, 1530.10. 


Consent Decrees—Practices Enjoined—Selling and Exclusive-Dealing Practices.— 
Dairies are prohibited by a consent decree from entering into or continuing or claiming 
any rights for the sale of milk under any contract, the consideration for which was or is 
a gift, payment or loan of any property of value; from selling milk on the basis that the 
purchaser shall not purchase or deal in milk obtained from any other source, except in 
contracts the duration of which does not exceed one year; from refusing to sell milk to 
any person on the grounds that such person has purchased or is purchasing milk from any 
other source; from ordering its solicitors not to solicit the milk business of any person 
because such person is or has been purchasing milk from another source; and from com- 
municating to any other distributor or vendor other than a vendor selling milk purchased 
from such distributor the name of any person to whom such defendant is or has been 
selling milk. 


See the Sherman Act annotations, J 1530.40. 


Consent Decrees—Specific Relief—Bids, Records, Certified Lists.——Dairies are 
ordered by a consent decree (1) to submit, as part of any bid for the sale of milk to any 
public institution, an affidavit certifying that such bid has been compiled and is submitted 
without discussion or collusion, (2) to keep and maintain, for a period of three years, a 
copy of each bid submitted by it to a public institution, (3) to keep and maintain route 
books, for a period of three years, showing the prices at which milk is sold to each whole- 
sale customer, (4) to keep and maintain, for a period of three years, every permanent 
record and every record of solicitation of wholesale customers kept in the ordinary course 
of business, and (5) to file with the Attorney General a duly certified list showing each 
and every loan by such defendant to its store, restaurant or hotel customers outstanding 
and unpaid, and each and every transaction of purchase or loan of fixtures, equipment, 
merchandise, facilities or other property of value entered into with others by a store, 
restaurant or hotel customer of such defendant where such purchase or loan is outstanding 
and unpaid and in respect of which such defendant is an accommodation endorser or guarantor, 


See the Sherman Act annotations, Vol. 1, f 1535.90. 


Consent Decrees—Applicability of Provisions—Area. — A consent decree entered 
against dairies provides that the provisions of the decree shall apply only to those activi- 
ties of the defendants in three specified counties in one state and in one specified county in 


another state. 
See the Sherman Act annotations, Vol. 1, § 1510.14. 
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For the plaintiff: Edward P. Hodges, Acting Assistant Attorney General; Edwin H. 
Pewett, Trial Attorney; Victor H. Kramer, Special Assistant to the Attorney General; 
and'W. D. Kilgore, Jr., Ralph M. McCareins, and Charles F. B. McAleer, Attorneys for 
the United States. 


For the defendants: Herman A, Fischer for American Processing and Sales Co.; 
Isidore Fried for Capitol Dairy Co.; Thomas B. Gilmore for Hunding Dairy Co. and West- 


ern United Dairy Co.; and Charles W. Schaub for Meadowmoor Dairies, Inc, 


Final Judgment 
[Consent to Entry of Judgment] 


CAMPBELL, District Judge [im full text]: 
Plaintiff, United States of America, having 
filed its complaint herein on June 18, 19511, 
and. the defendants, American Processing 
and Sales Company, Capitol Dairy Com- 
pany, Hunding Dairy Company, Meadow- 
moor ‘Dairies, Inc., and Western United 
Dairy Co, (which defendants are hereinafter 
referred to collectively as the “consenting 
defendants”), and each of them, having ap- 
peared and filed their answers to said com- 
plaint denying the substantive allegations 
thereof; and the plaintiff and the consenting 
defendans, by their respective attorneys, 
haying severally consented to the entry of 
this Final Judgment without trial or ad- 
judication of any issue of fact or law herein, 
and without admission by any party in re- 
spect of any such issue; 


Now, therefore, before the taking of any 
testimony and without trial or adjudication 
of any issue of fact or law herein, and upon 
consent as aforesaid of the plaintiff and the 
consenting defendants, 


It is hereby ordered, adjudged and decreed 
as follows: 


I 
[Sherman and Clayton Act Causes of Action] 


This Court has jurisdiction of the subject 
matter hereof and of the plaintiff and con- 
senting defendants. The complaint states a 
cause of action against the consenting de- 
fendants under Sections 1 and 2 of the Act 
of Congress of July 2, 1890, entitled “An 
Act to Protect Trade and Commerce Against 
Unlawful Acts and Monopolies,” commonly 
known as the Sherman Act, and under Sec- 
tion 2 (a) of the Act of Congress of Oc- 
tober 15, 1914, entitled “An Act to Supplement 
Existing Laws Against Unlawful Restraints 
and Monopolies and for Other Purposes,” 
commonly known as the Clayton Act, and acts 
amendatory thereof and supplemental thereto. 
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II 
Definitions 
As used in this Final Judgment: 


(A) “Fluid Milk” means cow’s milk sold 
in fresh fluid form, whether as milk or as 
cream, or inter-mixtures thereof; 


(B) “Distributor” means any person en- 
gaged in the business of purchasing, pas- 
teurizing, processing, bottling, and selling 
fluid milk; 

(C) “Vendor means any person engaged 
in the business of buying fluid milk from 
a distributor for resale to wholesale customers 
or others; 


(D) “Wholesale customers” means ven- 
dors and those customers for fluid milk who 
buy from a distributor or from a vendor for 
resale purposes. It also includes hotels, res- 
taurants and other eating places purchasing 
milk for resale to consumers; 


(E) “Public institutions” means any fed- 
eral, state, county or municipal institution; 

(F) “Person” shall mean an individual, 
partnership, firm, association, corporation, 
cooperative or any other legal entity. 


Ti 
[Applicability of Provisions] 


The provisions of this Judgment applicable 
to any consenting defendant shall apply to 
such defendant, its successors, subsidiaries, 
assigns, officers, directors, agents and em- 
ployees, and to all other persons acting or 
claiming to act under, through or for such 
defendant. Such provisions shall apply only 
to those activities of such defendant, in the 
counties of Cook, DuPage and Lake in Illi- 
nois, and Lake County, Indiana. 


IV 
[Prohibited Agreements and Practices] 


Each of the consenting defendants is en- 
joined and restrained from: 

(A) Entering into, adhering to or main- 
taining any combination, conspiracy, contract, 
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agreement, understanding plan or program, 
directly or indirectly, with any other dis- 
tributor or vendor for the purpose or with 
the effect of: 


(1) Allocating or dividing customers, 
territories or markets for the sale of fluid 
milk; 

(2) Adopting, maintaining, enforcing or 
adhering to rules, instructions or practices 
governing the solicitation of wholesale 
customers or public institutions by con- 
tact men or solicitors; 


(3) Refusing to submit a bid for the 
sale of fluid milk or making a bid there- 
for higher than, or identical with, the bid 
of any other person, or to submit collu- 
sively a bid therefor. 


Nothing contained in this Section IV (A) 
shall prevent a consenting defendant from 
contracting with a vendor to service a par- 
ticular route or territory, provided that the 
right of such vendor to sell in other terri- 
tories or upon other routes is not directly 
or indirectly restricted thereby. 


(B) Selling or offering to sell fluid milk 
of like grade or quality to a wholesale cus- 
tomer, other than a non-profit institution, 
at prices which discriminate against other 
customers of the seller or on such terms or 
conditions as involve lump sum cash pay- 
ments, interest free loans, store equipment 
(or non-compensated use thereof), gratui- 
ties or other similar inducements, or dis- 
criminatory rebates, discounts or advertising 
service charges. 

Upon proof being made, at any hearing 
on a complaint by the plaintiff under this 
Section IV (B) that a defendant has sold or 
offered to sell fluid milk at prices, terms or 
conditions, as aforesaid, the burden of re- 
butting the prima facie case thus made shall 
be upon the defendant so charged; Provided, 
however, that nothing herein contained shall 
prevent such defendant from rebutting the 
prima facie case thus made by showing that 
such prices, terms or conditions were made 
lawfully and in good faith in order to meet 
equally low prices, terms or conditions of- 
fered or given by a competitor, or that the 
price differentials offered or given made only 
due allowance for differences in the cost of 
sale or delivery resulting from differing meth- 
ods or quantities in which the fluid milk 
was sold or delivered to such customer, 


(C) Entering into, adhering to, continu- 
ing or claiming any rights for the sale of 
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fluid milk under any contract, agreement or 
understanding, the consideration for which 
was or is a gift, payment or loan of any 
property of value. 


(D) Entering into any contract, agree- 
ment or understanding which has the purpose 
or effect of determining, fixing, maintaining, 
adhering to, or inducing the adherence to, 
prices, price lists, differentials, discounts or 
other terms or conditions of sale for fluid 
milk sold to third persons; 


(E) Selling or offering to sell fluid milk 
on the basis, agreement or understanding 
that the purchaser thereof shall not pur- 
chase or deal in fluid milk obtained from 
any other source, except in contracts the 
duration of which does not exceed one year. 


(F) Refusing, directly or indirectly, to 
sell fluid milk to any person on the grounds 
that such person has purchased or is pur- 
chasing fluid milk from any other source. 


(G) Ordering, directing or instructing its 
solicitors or contact men not to solicit the 
fluid milk business of any person because 
such person is or has been purchasing fluid 
milk from another source. 

(H) Communicating, directly or indirectly, 
to any other distributor or vendor other 
than a vendor selling fluid milk purchased 
from such distributor the name of any per- 
son to whom such defendant is or has been 
selling fluid milk. 


(1) Inducing, attempting to induce, or 
requesting any labor union, through its of- 
ficers, members or agents to coerce or pre- 
Vent, Or TO ratkempt Mo; icoerce OF glo pre- 
vent any wholesale customer from selling 
fluid milk except at prices established or 
determined by any person other than said 
wholesale customer. 

(J) Compelling, inducing or requesting 
any wholesale customer not to advertise 
prices for the sale of fluid milk. 

(K) Printing, writing or distributing any 
resale price list containing suggested out- 
of-store prices to the public for fluid milk, 
provided that the provisions of this sub- 
section (K) shall not prohibit lawful news- 
paper advertising. 


Vv. 
[Bids to Public Institutions—Requirements | 


Each of the consenting defendants is 
hereby ordered and directed: 
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(A) To submit, as part of any bid for the 
sale of fluid milk to any public institution, 
an affidavit of the officer or agent of such 
defendant signing the bid, certifying that 
such bid has been compiled and is submitted 
without discussion, agreement, understand- 
ing or collusion on the part of the defendant 
submitting the same with any other dis- 
tributor or vendor; 


(B) To keep and maintain, in orderly 
classification, for a period of three (3) years 
after the date of submission, a copy of each 
bid for the sale of fluid milk submitted by 
it to a public institution, and a list of such 
bids showing the date on which, and the 
name of the public institution to which, the 
respective bids were submitted. 


Wil 
[Records To Be Maintained] 


Each of the consenting defendants is 
ordered and directed to: 


(A) Keep and maintain route books or 
other records, for a period of three (3) years 
after making the entries therein, showing 
the prices at which fluid milk is sold and 
delivered to each wholesale customer after 
the date of entry of this Final Judgment; 


(B) Keep and maintain, for a period of 
three (3) years after the making thereof, 
every permanent record and every record 
of solicitation of wholesale customers kept 
in the ordinary course of business; 


(C) Distribute to each of its officers, 
agents and employees, engaged in selling 
fluid milk to wholesale customers, a copy 
of this Final Judgment and to file with the 
Clerk of this Court and with the Attorney 
General of the United States within thirty 
(30) days after the date of entry of this 
Final Judgment an affidavit of an officer 
of said defendant to the effect that such 
distribution has been made. 


(D) File with the Attorney General of 
the United States within thirty (30) days 
after the entry of this Final Judgment, to 
be used only for the purpose of securing 
compliance with this Final Judgment, a 
duly certified list showing each and every 
loan by such defendant to its store, restau- 
rant or hotel customers then outstanding 
and unpaid, in whole or in part, of money, 
credit, fixtures, equipment, merchandise, 
facilities or other property of value, and 
each and every transaction of purchase or 
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loan of fixtures, equipment, merchandise, 
facilities or other property of value, tangible 
or intangible, entered into with others by a 
store, restaurant or hotel customer of such 
defendant where such purchase or loan is 
still outstanding and unpaid, in whole or in 
part, and in respect of which such defendant 
is an accommodation endorser or guarantor. 


Wit, 
[Compliance] 


For the purpose of securing compliance 
with this Final Judgment, duly authorized 
representatives of the Department of Justice 
shall upon written request of the Attorney 
General, or the Assistant Attorney General 
in charge of the Antitrust Division, and 
on reasonable notice to any consenting de- 
fendant, made to its principal office, be 
permitted, 


(a) Access, during the office hours of 
such defendant, to all books, ledgers, ac- 
counts, correspondence, memoranda, and 
other records and documents in the posses- 
sion or under the control of such defendant, 
relating to any of the matters contained in 
this Final Judgment, and 


(b) Subject to the reasonable convenience 
of such defendant, and without restraint or 
interference from it, to interview officers or 
employees of such defendant, who may have 
counsel present, regarding any such matters, 
and 


Upon request the defendant shall submit 
such reports in writing with respect to any 
of the matters contained in this Final Judg- 
ment as from time to time may be necessary 
to the enforcement of this Final Judgment. 
No information obtained by the means per- 
mitted in this Section VII shall be divulged 
by any representative of the Department 
of Justice to any person other than a duly 
authorized representative of the Department 
except in the course of legal proceedings to 
which the United States is a party for the 
purpose of securing compliance with this 
Final Judgment or as otherwise required 
by law. 


wale 


[Jurisdiction Retained] 


Jurisdiction of this action is retained for 
the purpose of enabling any of the parties 
to this Final Judgment to apply to the 
Court at any time for such further orders 
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and directions as may be necessary or ap- 
propriate for the construction or carrying 
out of this Final Judgment, for the modifi- 
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cation of any of the provisions thereof or 
for the enforcement of compliance therewith 
and the punishment of violations thereof. 


[| 67,442] Grayson-Robinson Stores, Inc. v. Oneida, Ltd. 


In the Supreme Court of the State of Georgia. Case No. 18091. 


24, 1953. 


Decided February 


Sherman Antitrust Act and Georgia Fair Trade Act 


State Fair Trade Act—Federal Constitution—Constitutionality Where Act Passed 
Prior to Miller-Tydings and McGuire Acts—Necessity of Reenactment—The Georgia 
Fair Trade Act when enacted by the Georgia General Assembly and approved by the 
Governor, which enactment and approval were prior to the enactment of the Miller- 
Tydings amendment to the Sherman Antitrust Act and of the McGuire Act, was contrary 
to the provisions of the Sherman Antitrust Act as they were at that time. Consequently, 
the Georgia Act offended the supremacy clause as well as the commerce clause of the 
Federal Constitution and was therefore void since the date of its passage. Under the 
provisions of the Sherman Antitrust Act, as originally passed by Congress, interstate 
resale price-fixing and price-maintenance arrangements were in restraint of trade and 
therefore illegal per se. Although the provisions of the Georgia Fair Trade Act are not 
prohibited by the Sherman Antitrust Act as amended by the Miller-Tydings Act and the 
McGuire Act, the Georgia Act did not become valid, without reenactment, after the 
Sherman Antitrust Act was amended. A void statute can be made effective only by 
reenactment. 


See the Sherman Act annotations, Vol. 1, J 1250.136; Resale Price Maintenance Com- 
mentary, Vol. 2, § 7091, 7092, 7128; State Laws annotations, Vol. 2, { 8184. 


State Fair Trade Act—State Constitution—Constitutionality—Due Process of Law.— 
The Georgia Fair Trade Act offends Article 1, Section 1, paragraph 3, of the Georgia 
Constitution of 1945 which provides that ‘“No person shall be deprived of life, liberty, or 
property except by due process of law.” Therefore, the Act is null and void. A silverware 
manufacturer's fair-trade enforcement action against a retailer who had not signed a 
fair-trade contract was therefore subject to a general demurrer. 


See the Resale Price Maintenance Commentary, Vol. 2, 7128; State Laws annota- 
tions, Vol. 2, J 8184. 


For the appellant: Alston, Foster, Sibley and Miller, James E. Thomas, and Philip H. 
Alston, Jr., all of Atlanta, Ga. 


For the appellee: Spalding, Sibley, Troutman and Kelley, Robert B. Troutman, 
James M. Sibley, and W. K. Meadow, all of Atlanta, Ga.; Nims, Martin, Halliday, 
Whitman and Williamson, New York, N. Y.; and Orville E. Cumings, Oneida, N. Y. 


For parties at interest: Gambrell, Harlan, Barwick, Russell and Smith, and Robert R. 
Richardson, all of Atlanta, Ga. 


3. The Act of 1937 known as Georgia’s 
Fair Trade Act is null and void since it 
offends Article 1, Section 1, paragraph 3, of 
the Constitution of 1945, which provided 
that “No person shall be deprived of life, 


[Summary] 


By the Court: 1. Georgia’s fair trade 
act when enacted by the General Assembly 
and when approved by the Governor on 


March 4, 1937, was contrary to and incon- 
sistent with the provisions of the Sherman 
Act as they were at that time; it, conse- 
quently, offended the supremacy clause as 
well as the commerce clause of the Federal 
Constitution and was, therefore, ab initio void. 

2. A void statute can be made effective 
only by re-enactment. 


Trade Regulation Reports 


liberty, or property except by due process 
of law.” 


[Manufacturer's Suit Against Non-Signer | 


CANDLER, Justice [Jn full text]: Oneida, 
Ltd., brought this action against Grayson- 
Robinson Stores, Inc., under Georgia’s Fair 
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Trade Act of 1937 (Ga. L. 1937, p. 800), 
and particularly under Section 6 of the Act 
which reads as follows: 

“Wilfully and knowingly advertising, 
offering for sale or selling any commodity 
at less than the price stipulated in any 
contract entered into pursuant to the pro- 
visions of this Act, whether the person 
so advertising, offering for sale or selling 
is or is not a party to such contract, 1s 
unfair competition and is actionable at 
the suit of any person damaged thereby.” 


The petition in substance alleges: The 
plaintiff, a New York corporation, manu- 
factures and sells in interstate commerce 
silverware under the trademark or trade 
name of “Community.” Its products sold 
under this name enjoy a good reputation 
and the plaintiff's goodwill is associated 
with the trademark. The plaintiff has en- 
tered into contracts establishing minimum 
retail sale prices of its products with re- 
tailers in the State of Georgia. Sales are 
made by the plaintiff to retailers operating 
under minimum retail sales contracts and 
“Community” silverware is advertised and 
sold to the retail trade at the price so fixed. 
The defendant operates a retail store in 
Atlanta, Georgia, and advertises, offers for 
sale, and sells “Community” products which 
it purchases from sources other than the 
manufacturer, at prices less than the prices 
fixed by the plaintiff under its “fair trade 
contracts.” The defendant conducts these 
activities in utter disregard of the fixed re- 
tail sales price schedules issued by the 
plaintiff and wilfully and knowingly sells 
merchandise bearing the name “Community” 
at less than the prices so fixed. These 
sales by the defendant are “loss leader” 
sales. The plaintiff has no adequate remedy 
at law for the injury to its goodwill and 
relations with its dealers, which it is incur- 
ring by reason of the defendant’s sales 
below the plaintiff’s schedule of fixed prices. 
The defendant has signed no contract with 
the plaintiff under the provisions of Georgia’s 
fair trade act but is known in the vernacular 
as a “non-signer” of the trade agreement 
contemplated by the Act. The prayers are for 
process, injunction, and general relief. 


[Validity of Georgia Act Attacked] 


The petition was demurred to generally 
as stating no cause of action upon the ground 
and for the reason that Georgia’s Fair 
Trade Act of 1937 has no force and effect 
and is null and void because it was, when 
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enacted and approved on March 4, 1937, 
contrary to and inconsistent with the pro- 
visions of the Sherman Act which Congress 
passed on July 2, 1890, and upon the further 
ground that the Georgia Act of 1937, when 
passed by the General Assembly, offended 
for stated reasons enumerated provisions 
of the Georgia Constitution of 1877. After 
a hearing, the court overruled all of the 
grounds of the general demurrer. The 
defendant excepted and sued out a writ of 
error to this court. 


[Act Violates United States Constitutton— 
Act Passed Prior to Miller-Tydings 
Amendment| 


1. It is contended by the defendant and 
argued by its counsel that Georgia’s Fair 
Trade Act which was passed and approved 
on March 4, 1937, was ab imttio void, since 
the General Assembly had no power to en- 
act it. This position is well-taken. The 
Constitution of the United States by Arti- 
cle 6, Clause 2, provides: 


“This Constitution, and the laws of the 
United States which shall be made in 
pursuance thereof; and all treaties made, 
or which shall be made, under the au- 
thority of the United States, shall be the 
supreme law of the land; and the Judges 
in every State shall be bound thereby, 
any thing in the Constitution or laws of 
any State to the contrary notwithstanding.” 


Code, § 1-602. And our Constitution of 
1877, as well as that of 1945 provides the 
same. Code, § 2-8501. Code, Ann. Supp. 
§ 2-3001. See, in this connection, Southern 
Ry. Co. v. Atlanta Sand & Supply Co., 135 
Ga. 35, 39 (68 S. E. 807); Gainey v. Bank of 
Thomasville, 176 Ga. 736 (168 S. E. 877); 


‘and Ford v. Lone Star Cement Co., 181 Ga. 


212, 215 (181 S. E. 773). And by Article 1, 
Section 8, sub-section 3, of the Federal 
Constitution, Congress has exclusive power 
“To regulate Commerce with foreign Na- 
tions, and among the several States and 
with the Indian Tribes.” Code, § 1-125. 
Exercising this power, Congress on July 2, 
1890, passed the Sherman Act (26 Stat. 209, 
15 U. S. C. §1) which declared illegal 
“every contract, combination in the form 
of trust or otherwise, or conspiracy, in 
restraint of trade or commerce among the 
several States or with foreign Nations.” 
Under the provisions of the Sherman Act, 
as originally passed by Congress, interstate 
resale price-fixing and price-maintenance 
arrangements, by contract or otherwise 
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were prohibited; they were “in restraint 
of trade” and, therefore, illegal per se. 
Dr. Miles Medical Company v. John D. 
Park’ & Sons Co., 220 U. S. 373: United 
States v. Socony-Vacuum Oil Co., 310 U. S. 
150; Kiefer-Stewart Co. v. Seagram & Sons 
[1950-1951 Trapve Cases J 62,737], 340 U. S. 
211. But Congress on August 17, 1937, 
passed the Miller-Tydings Act (50 Stat. 
693, 15 U. S. C. §1), as an amendment to 
§1 of the Sherman Act and that amend- 
ment provides in material part that “nothing 
herein contained shall render illegal, con- 
tracts or agreements prescribing minimum 
prices for the resale” of specified commodi- 
ties when “contracts or agreements of that 
description are lawful as applied to intra- 
state transactions” under local law. In 
1951, the Supreme Court of the United 
States in Schwegmann Bros. v. Calvert Dis- 
tillers Corp. [1950-1951 Trane Cases J 62,823], 
341 U. S. 384, 386, held that the Miller- 
Tydings Amendment to the Sherman Act 
excepted only “contracts or agreements” 
prescribing minimum prices for the resale 
of trademarked commodities where such 
contracts or agreements were valid under 
State statute, and that a retailer who had 
not signed a contract for price maintenance 
was not to be subjected to the schedule of 
a price maintenance plan. See, also, Sun- 
beam Corp. v. Wentling [1950-1951 TraprE 
Cases § 62,739] (185 Fed. 2d 903); s. c. 
[1950-1951 Trane Cases § 62,935] 192 Fed. 
2d 7. However, Georgia’s Fair Trade Act 
was passed by the legislature prior to the 
Miller-Tydings amendment to the Sherman 
Act. 


[Act Must Be Re-enacted to Be Valid] 


2. But it is argued by counsel for the 
defendant in error that Georgia’s Fair Trade 
Act of 1937 no longer offends the Sherman 
Act since it was entirely removed from 
its prohibitive provisions when Congress 
on July 14, 1952, passed the McGuire Act 
(66 Stat. 632, 15 U. S. C. § 45) which in part 


recites: 


“Tt is the purpose of this Act to pro- 
tect the rights of the States under the 
United States Constitution to regulate 
their internal affairs and more particu- 
larly to enact statutes and laws, and to 
adopt policies, which authorize contracts 
and agreements prescribing minimum or 
stipulated prices for the resale of com- 
modities and to extend the minimum or 
stipulated prices prescribed by such con- 
tracts and agreements to persons who are 
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not parties thereto. It is the further 
purpose of this Act to permit such stat- 
utes, laws, and public policies to apply 
to commodities, contracts, agreements, and 
activities in or affecting interstate or 
foreign commerce.” 


And which by Section 3 thereof also provides: 
“Nothing contained in this Act or in 
any of the Antitrust Acts shall render un- 
lawful the exercise or the enforcement of 
any right or right of action created by 
any statute, law, or public policy now or 
hereafter in effect in any State, Territory 
or the District of Columbia, which in sub- 
stance provides that wilfully and know- 
ingly advertising, offering for sale, or 
selling any commodity at less than the 
price or prices prescribed in such con- 
tracts or agreements whether the person 
so advertising, offering for sale or selling 
is or is not a party to such a contract or 
agreement, is unfair competition and is 
actionable at the suit of any person dam- 
aged thereby.” 


So we accordingly agree that the provisions 
of Georgia’s Fair Trade Act are not pro- 
hibited by the Sherman Act as amended by 
the Miller-Tydings Act and by the McGuire 
Act; but we do not agree to the contention 
that Georgia’s Fair Trade Act became valid, 
without re-enactment, after the Sherman 
Act was thus amended. Since Georgia’s Fair 
Trade Act was contrary to and inconsistent 
with the terms of the Sherman Act before it 
was amended by the Miller-Tydings Act 
and the McGuire Act, it offended the su- 
premacy clause as well as the commerce 
clause of the Federal Constitution, and our 
Constitution of 1945 by Article 1, Section 4, 
paragraph 1, declares that legislative acts 
which violate the Constitution of the United 
States are void and the judicial shall so 
declare them. Code, Ann. Supp. § 2-402. 
The time with reference to which the con- 
stitutionality of an act is to be determined 
is the date of its passage by the enacting 
body (Jones v. McCaskill, 112 Ga. 453, 37 
S. E. 724); and if it is unconstitutional 
then, it is forever void. Christian v. More- 
land, 203 Ga. 20 (45 S. E. 2d 201). 


“The general rule is that an unconstitu- 
tional statute, though having the form 
and name of law is in reality no law, but 
is wholly void, and in legal contemplation 
is as inoperative as if it had never been 
passed. Such a statute leaves the ques- 
tion that it purports to settle just as it 
would be had the statute not been enacted.” 
11 Am. Jur. (Constitutional Law) 827, § 148. 
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The Supreme Court of West Virginia in 
State v. Miller, 68 W. Va. 436 (66 S. E. 522, 
19 Ann. Cas. 604), held that “A void statute 
can be made effective only by re-enact- 
ment,” and as authority for its ruling cited 
the Georgia case of Jones v. McCaskill, 
supra, and the cases of State v. Tuffy, 20 
Nev. 427 (22 Pac. 1054, 19 Am. St. Rep. 
374); Comstock, etc., Co. v. Allen, 21 Nev. 325 
(31 Pac. 434); Erie v. Brady, 150 Pa. 462 
(24 Atl. 641); Seneca Mining Co. v. Osmun, 
82 Mich. 573 (47 N. W. 25,9 L. R. A. 770); 
Banaz v. Smith, 133 Cal. 102 (65 Pac. 309). 


“Tt is clear that Congress cannot, by 
authorization or ratification give the 
slightest effect to a state law or Con- 
stitution which is in conflict with the 
Constitution of the United States. Whether 
an act of Congress can validate state 
statutes which were previously invalid 
because inconsistent with Federal legisla- 
tion has not been uniformly decided. One 
view states that a state statute which was 
unconstitutional because it amounted to a 
violation of the power of Congress over 
interstate commerce is not validated by an 
act of Congress dealing with the subject- 
matter which would render a later appli- 
cation of the state act merely supplemental 
to the act of Congress. This holding re- 
sults from the theory that the removal of 
constitutional objections to an unconsti- 
tutional statute does not validate or re- 
vive it.” 11 Am. Jur. (Constitutional Law) 
Soames ole 


In support of this view, the author cites, 
among other cases, State v. Miller, supra, 
which cites and follows our ruling in Jones 
v. McCaskill, supra. This court in Wilkins v. 
Mayor and Alderman of Savannah, 152 Ga. 
638 (111 S. E. 42) followed the full-bench 
ruling in Jones v. McCaskill, supra, and at 
page 643 said: 


“By the [legislature’s] act of August 18, 
1919, the city is authorized to charge for 
repaving its streets the entire cost thereof 
to abutting-property owners. This special 
act was passed when the general law em- 
braced in section 870 of the code was in 
force, and seems to us to be clearly in 
conflict with the provision of the con- 
stitution of this State which forbids the 
passage of any special act for which pro- 
vision had been made by an existing 
general law. This constitutional infirmity 
of the act of August 18, 1919, is not cured 
by the fact that this section of the code 
was amended on August 19, 1919, provid- 
ing that ‘where any change or modifica- 
tion is made in the charter of any city 
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having a population of not less than 65,000 
and not more than 100,000, in regard to 
the method of paving, by an amendment 
to such charter, provision may be made 
in such amendment for the renewal and 
repairing of any existing pavement under 
the provisions of such amendment.’ This 
remedy came too late to save the fatal 
malady of the act of August 18, 1919.” 


Again, in Reynolds v. Brosnan, 170 Ga. 773 
(154 S. E. 264), we unanimously held that a 
zoning statute for the City of Albany which, 
when passed by the legislature in 1923, was 
unauthorized by the Constitution of 1877 
did not become a valid statute by the 
adoption of a subsequent amendment to 
the constitution authorizing it. See, in this 
connection, and to the same effect, Norris 
v. Town of Union City, 184 Ga. 283 (191 
S. E. 105); Jones v. McCaskill, supra; and 
Atkinson v. Southern Express Co., 94 8S. C. 
444 (78 S. E. 516, 48 L. R. A. (N. S.) 349). 
In the case last cited and at page 519 of 
the opinion, the court said: 


“The removal of the constitutional ob- 
jections to a statute, that rendered it null 
and void, does not by operation of law 
give it force and effect, nor can it be 
made valid by a subsequent statute.” 


As to this, we have not overlooked, nor 
failed to consider, In Re Rahrer (Wilkinson 
uv. Rahrer), 140 U. S. 545 (35 L. ed. 572, 
11 S. Ct. 865), cited and strongly relied 
upon by counsel for the defendant in error. 
We, however, see no conflict. There, unlike 
here, the state statute involved was not 
void when enacted by legislature. It dealt 
with a subject—intoxicating liquors, over 
which Congress did not have exclusive reg- 
ulating power under the Federal Constitu- 
tion, and in that case the court said: 


“This is not the case of a law enacted in 
the unauthorized exercise of a power ex- 
clusively confided to Congress, but of a 
law which it was competent for the State 
to pass, but which could not operate upon 
articles [imported liquors] occupying a 
certain situation until the passage of the 
act of Congress. The act in terms re- 
moved the obstacle, and we perceive no 
adequate ground for adjudging that a 
reenactment of the state law was required 
before it could have the effect upon im- 
ported which it had always had upon 
domestic property.” 


Accordingly, the petition was subject to 
general demurrer. 
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[Act Offends State Constitution] 


3. Moreover, and for the reasons stated 
in Harris v. Duncan, 208 Ga. 561 (67 S. E. 
2d, 692), Georgia’s Fair Trade Act of 1937 
offends Article 1, Section 1, paragraph 3, 
of our Constitution of 1945 which provides 
that “No person shall be deprived of life, 
liberty, or property except by due process 
of law.” Code, Ann. Supp. § 2-103. And the 
act is for that reason null and void, 


For the reasons stated in the preceding 
divisions the judgment complained of is 
erroneous, 

Judgment reversed. All the Justices con- 
cur except ATKINSON, P. J., not participating. 


[Concurring Opinion] 


Heap, Justice, concurring specially. Our 
statutes (Code, § 37-712 and Chapter 106-99) 
do not draw any distinction between a 
“trade-mark” and a “trade name.” In many 
of the decisions by the courts of this 
country in actions alleging unfair compe- 
tition little regard is given to any legal or 
technical distinction between a trade-mark 
and a trade name, since in either instance 
the most common form of infringement 
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or imitation is the use by another in a man- 
ner calculated to deceive the public. Unfair 
competition, however, according to many 
authorities, may exist in various other forms. 
In the present case the sole unfair compe- 
tition alleged is a violation of contracts 
based on the minimum retail resale prices 
established by Oneida, Ltd. under provi- 
sions of the act known as the “Fair Trade 
Act,” Ga. L. 1937, pp. 800-804 (Code, Ann. 
Supp., § 106-401 et seg.). Since the peti- 
tioner did not seek relief for any alleged 
acts of the defendant in deceiving, mis- 
leading, and confusing the public, and capi- 
talizing on the reputation and good will 
of the petitioner, I concur in the judgment 
of reversal. 


Harris v. Duncan, 208 Ga. 561 (cited in 
Division 3 of the opinion), would not be 
applicable in an action seeking relief against 
the defendant for deceiving, misleading, and 
confusing the public, and capitalizing on the 
good will and reputation of the petitioner 
by an unauthorized use of its trade-mark 
or trade name. In this connection see Kay 
Jewelry Co. v. Kapiloff, 204 Ga. 209; and 
Gordy v. Dunwody, No. 18105, decided Feb- 
ruary 24, 1953. 


[67,443] General Electric Company v. S. Klein on the Square, Inc. 
In the Supreme Court of New York County, State of New York. Special Term, 


Past RV. 129 Ne Yo Lz J25835 (Dated February 20/1953. 
Federal Fair Trade (McGuire) Act and New York Fair Trade (Feld-Crawford) Act 


Federal Fair Trade (McGuire) Act—Constitutionality—Delegation of Power to Regu- 
late Interstate Commerce, Due Process of Law, and Delegation of Legislative Power to 
Private Individuals——The Federal Fair Trade (McGuire) Act is not an unlawful delega- 
tion to the states of the power of Congress to regulate interstate commerce. Congress 
may regulate interstate commerce by enacting that in a specified respect state laws shall 
regulate interstate commerce. Furthermore, the McGuire Act does not deprive a person 
of property without due process of law, nor does it invalidly delegate legislative power 
to private persons. 


State Laws—Fair Trade Act—Constitutionality—Due Process of Law and Delegation 
of Legislative Power—The New York Fair Trade Act is not invalid as a deprivation of 
liberty or property without due process of law. Nor is the Act an unconstitutional delega- 
tion of legislative power. The Act does not attempt to fix prices, and it does not delegate 
such power to private persons. It permits designated private persons to contract with 
respect to prices, but it contains no element of compulsion. Although the Act makes 
fair-trade contracts obligatory upon non-contracting persons, it does so by direct command 
of the legislature itself. 


State Laws—Fair Trade Act—Constitutionality—Equal Protection of the Laws.—The 
New York Fair Trade Act does not deny a non-contracting retailer the equal protection 
of the laws because the Act specifically exempts certain sales of fair-trade products from 
the operation of the Act. The constitutional requirement of equal protection of the laws 
is not violated so long as persons and things similarly situated are similarily treated. 
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68,240 Court Decisions Number ue 
General Electric Co. v. S. Klein on the Square, Inc.: 


Resale Price Maintenance—Validity of Fair-Trade Contract—Nature of Contract.— 
The contention of a non-signer that the agreement upon which a manufacturer relies, in 
its fair-trade enforcement action, is not the type of contract required by the New York 
Fair Trade Act and the McGuire Act because the contract does not obligate the manufac- 
turer to sell or any retailer to buy any particular merchandise at any time or at any price 
is without basis. A contract of sale or a contract for a sale is not required. It is only 
necessary to have a contract relating to the sale or resale of a commodity. Although 
there is no obligation to either buy or sell at the time the contract is signed, when a sale 
of some of the products is made to the retailer, the retailer’s promise not to sell at less 
than the stipulated price becomes binding upon him. 


Resale Price Maintenance—Price Established—Minimum or Stipulated (Absolute).— 
The New York Fair Trade Act permits a producer to require retail sales “at the price 
the producer stipulates” (that is, neither above or below that price) or “at not below the 
price the producer stipulates.’ The McGuire Act also embraces both minimum and 
stipulated prices. Therefore, a manufacturer’s fair-trade contracts are not outside the 
protection of either statute because they require retail sales “at not below the price the 
producer stipulates,” rather than “at the price the producer stipulates.” 


Resale Price Maintenance—Validity of Fair-Trade Contract—Use of Separate Price 
Lists.—Fair-trade prices are stipulated in a contract even though it is necessary, in order 
to find the price, to refer to price lists issued subsequent to the signing of the fair-trade 
contract, if the subsequent price lists are issued pursuant to the provisions of the fair- 
trade contract which was signed. This does not make the contract non-consensual. 


Resale Price Maintenance—Validity of Fair-Trade Contract—Failure to Fair Trade 
All Products.—A manufacturer has the right to invoke the protection of the New York 
Fair Trade Act as to some of its products without invoking the right as to all of its 
products. Therefore, the manufacturer’s failure to require resale price maintenance as 
to all of its products does not prevent it from enforcing the requirement as to the 
products it has fair traded. 


Resale Price Maintenance—Validity of Fair-Trade Contract—Exemptions—Discrimi- 
nation.—A manufacturer is entitled to the protection of the New York Fair Trade Act 
although the manufacturer does not apply the fair-trade prices to sales made to employees 
of itself, to sales by distributors or retailers to their own employees, to sales to govern- 
mental agencies, and to sales to commercial or institutional establishments buying for 
their own use and not for resale. The exemptions constitute some discrimination as 
between ultimate purchasers; however, they do not create or sanction any discrimination 
as between retailers. Therefore, the defendant retailer has no right to complain of the 
exemptions. 


Resale Price Maintenance—Validity of Fair-Trade Contract—Products—Fair and 
Open Competition.—To establish that products are in fair and open competition, a manu- 
facturer must show that there are other manufacturers who make electrical appliances 
and that there is competition between the manufacturer and such other manufacturers 
in the sale of such appliances. 


Resale Price Maintenance—Enforcement of Established Price—Non-Enforcement as 
a Defense.—Where a non-contracting retailer has shown that even after the enactment of 
the Federal Fair Trade (McGuire) Act shoppers employed by it had been able to obtain 
a manufacturer’s fair-traded appliances from a considerable number of retailers at prices 
below those stipulated by the manufacturer, and where the evidence completely disproves 
any notion that such price cutting was with the manufacturer’s consent or acquiescence, 
or that the manufacturer waived or abandoned its rights under the fair trade statutes and 
its price-fixing contracts, or that the manufacturer was not sincere or diligent in its efforts 
to enforce its rights and prevent price cutting, the defense of lack of a diligent effort to 
enforce compliance with fair-trade prices was not sustained. The manufacturer cannot 
be fairly criticized for pursuing first the larger violators rather than the more numerous 
smaller violators. Furthermore, the manufacturer immediately upon the enactment of the 
McGuire Act established in its small appliance division a “fair trade section.” Thereafter, 
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systematic measures for discovering violators and obtaining proof of violations were 
instigated and pursued, and suits to enjoin violations were instituted. 


Resale Price Maintenance—Enforcement of Established Price—Defenses—Violation 
of the Antitrust Laws.——A mere violation of the Sherman Antitrust Act or any other 
antitrust act would not be a defense to a fair-trade enforcement action; however, the New 
York Fair Trade Act and the McGuire Act do not authorize price-fixing agreements 
between persons who are in competition with each other. Where there is no evidence that 
a manufacturer has agreed or conspired with other manufacturers or with wholesalers 
other than its own subsidiary to fix either retail or wholesale prices, although the manu- 
facturer has suggested to wholesalers the prices at which it thinks such wholesalers should 
sell to retailers, the manufacturer will not be denied relief. 


Resale Price Maintenance—Enforcement of Established Price—Defenses—Unclean 
Hands—Discrimination.—Where the few instances in which a manufacturer’s subsidiary 
has given small discounts to a few retailers are too rare and too inconsequential to justify 
a charge of unclean hands or of unfair discrimination in prices to retailers, the manufac- 
turer will not be denied relief against a non-contracting retailer. Furthermore, the 
retailer cannot claim the defenses because it has admitted that it has been able to get the 


manufacturer's products at prices no higher than the prices paid by other retailers. 


For the plaintiff: White and Case (Thomas Kiernan, James Bruce, and Edgar Barton, 


of counsel), New York, N. Y. 


For the defendant: 
ker, of counsel), New York, N. Y. 


[Manufacturer’s Suit Against Non-Signer] 


WALTER, Justice [In full text except for 
omissions imdicated by asterisks]: Plaintiff 
is a large-scale manufacturer of electrical 


appliances, such as clocks, irons, toasters, 
mixers, &c., which it sells in interstate 
commerce, under its own name, brand or 


trade mark, to distributors (wholesalers), 
who resell to retailers, who then resell to 
users or consumers. Many of such retailers, 
not including defendant, have agreed not 
to sell such appliances at prices less than 
the prices stipulated by plaintiff. 


Defendant, a retailer, is selling such ap- 
pliances at less than the prices so stipu- 
lated, and plaintiff brings this action to 
enjoin defendant from so doing. 


Defendant does not deny that it is selling 
such appliances at less than the prices so 
stipulated. It advertises and boasts that it 
does so, and here advances a plethora of 
contentions designed to show that it is 
entitled to continue the price-cutting prac- 
tices which doubtless are essential, not to 
its existence, but to successful pursuit of 
the particular merchandising policy which 
it has elected to adopt, viz, the policy of 
keeping overhead costs down by reducing 
customer service practically to the vanish- 
ing point and thus leaving itself with noth- 
ing but price-cutting as a bait by which 
to lure customers from the powerful group 
of its competitors who actually vie with 
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Roosevelt, Freidin and Littauer (Ferdinand J. Wolf and H. Prash- 


each other in seeing how much service 
they can render to customers. 


[The Schwegmann Case and McGuire Act] 


For a long time it was supposed that by 
virtue of the Miller-Tydings amendment 
state statutes which permit enforcement 
of the producers’ stipulated retail prices 
against non-agreeing retailers could be 
availed of against non-agreeing retailers 
even where interstate commerce is involved, 
but on May 21, 1951, the United States 
Supreme Court held that that supposition 
was erroneous (Schwegmann v. Calvert Dis- 
tillers Corp’ [1950-1951 Trapr Cases 
{ 62,823], 341 U. S. 384). 


That created havoc with efforts to en- 
force state fair trade statutes, and again an 
attempt was made to overcome the effects 
of the decision by legislation. The result 
was that Congress enacted and the Presi- 
dent signed a federal fair trade act, popu- 
larly known as the McGuire Act (Act of 
July 14, 1952, 66 Stat., 632; 15 U. S. Code, 45). 


By that statute it is enacted that nothing 
contained in the Federal Trade Commission 
Act (Act of September 26, 1914, 38 Stat., 
719), or in any of the antitrust acts, shall 
render unlawful any contracts or agree- 
ments prescribing minimum or stipulated 
prices or requiring a vendee to enter into 
contracts or agreements prescribing mini- 
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mum or stipulated prices, for the resale 
of branded commodities which are in free 
and open competition with commodities 
of the same general class produced by 
others, 


“when contracts or agreements of that 

description are lawiul as applied to intra- 

state transactions under any statute, law, 
or public policy now or hereafter in 
effect in any State, Territory or the 

District of Columbia in which such resale 

is to be made, or to which the commodity 

is to be transported for such resale” or 

“render unlawful the exercise or the en- 

forcement of any right or right of action 

created by any statute, law, or public 
policy now or hereafter in effect in any 

State, Territory, or the District of Co- 

lumbia, which in substance provides that 

willfully and knowingly advertising, offering 
for sale, or selling any commodity at less 
than the price or prices prescribed in such 
contracts or agreements whether the per- 
son so advertising, offering for sale, or 

selling is or is not a party to such a 

contract or agreement, is unfair competi- 

tion and is actionable at the time of any 
person damaged thereby.” 

The result is that plaintiff’s right to the 
injunction it here prays necessarily depends 
upon the validity of both the New York 
Fair Trade Law (New York General Busi- 
ness Law, secs, 369-a, 369-b, 369-c, 369-d, 
369-e) and the Federal Fair Trade Act 
(McGuire Act, Act of July 14, 1952, 66 
Stat-wiOo2s Loman Se COden4 5) seandmlpom 
whether plaintiff brings itself within the 
terms of both those statutes. 


[Retailer’s Contentions] 

Defendant here claims that plaintiff has 
not brought itself within the terms of either 
statute, and also challenges the validity of 
each statute. 

The former of those claims is that plain- 
tiff has not brought itself within the terms 
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of either statute, because (a) plaintiff’s pur- 
ported fair trade agreements are not actu- 
ally valid contracts, (b) they fix a minimum 
price rather than a stipulated price, (c) 
they actually do not fix a price at all, be- 
cause they permit plaintiff to change the 
prices from time to time, (d) they are not 
uniform as to all retail sales in the area in 
which they are applicable, and (e) plain- 
tiff's appliances are not in fair and open 
competition with other commodities of the 
same general class produced by others. 


[Nature of Fair-Trade Contract] 


It, of course, is requisite under each of 
the statutes that the producer or owner 
shall have fixed a price in a contract relat- 
ing to the sale or resale of the commodity, 
and that the underselling retailer sought 
to be enjoined have notice of the price 
fixed, for otherwise such retailer would not 
be “wilfully and knowingly” selling at less 
than such price. In that sense, and to that 
extent, therefore, it is accurate to say that 
at least some sort of a contract is a pre- 
requisite to relief in a case of this sort, 
but I regard as utterly without basis de- 
fendant’s contention that the agreements 
upon which plaintiff here relies are not such 
a contract as the statutes require because 
they do not obligate plaintiff to sell or 
any retailer to buy any particular merchan- 
dise at any time or at any price. 

What G. B. L. section 369-b requires 
is that the price be stipulated in a contract 
entered into pursuant to section 369-a, and 
what section 369-a refers to is not a con- 
tract of sale or a contract for a sale, but 
a contract relating to the sale or resale 
of a commodity. 


By plaintiff's agreements the retailer 
agrees that, except as specifically permitted 
of [by] any applicable statute, he will not 
advertise, offer for sale, or resell products of 
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the kinds specified at prices less than the 
minimum retail prices stipulated by plain- 
tiff. That agreement is specifically stated 
to be in consideration of such sales of said 
products as may be made thereafter by 
plaintiff to the distributor (wholesaler) and 
by the distributor (wholesaler) to the 
retailer, and even if it be true. that, 
when signed, there was no obligation upon 
anyone to either buy or sell, and that, there- 
fore, at that moment, there was no con- 
sideration for the retailer’s promise not to 
sell for less than the minimum prices stipu- 
lated by plaintiff [it] is well established law 
that when a sale of some of such products 
was made to a retailer, his promise became 
binding upon him (L’Amoreux v. Gould, 
7 N. Y. 349; Holz v. Schmidt, 59 N. Y. 253; 
Miller v. McKenzie, 95 N. Y. 575; Beckwith 
uv. Brackett, 97 N. Y. 52; Smith v. Rector, 
&c., St. Philip Church, 107 N. Y. 610, 618; 
Rubin v. Dairymen’s League, 284 N. Y. 32, 
37; Burr v. Am. Nat. Theatre & Academy, 
N. Y. Law Journal, February 19, 1951, 
p. 610, aff’d 278 App. Div., 908). 

Houbigant Sales Corpn v. Wood’s Cut 
Rate Store (123 N. J. Eq. 40, 196 Atl. 683) 
doubtless is not strictly in point, because 
there the producer had promised to supply 
the retailer with his requirements of the 
product involved; but the discussion therein 
with respect to what the fair trade laws 
require in the way of a contract is illumi- 
nating and is in effect a rejection of de- 
fendant’s view. 


[Minimum or Stipulated Prices] 


Equally untenable, I think, are the other 
branches of defendant’s claim that the fair 
trade agreements upon which plaintiff relies 
are not valid contracts such as come within 
the terms of the statutes. 

There, of course, is a difference between 
preventing underselling or price cutting and 
preventing price gouging by selling above 


a designated price, and it may be that 
some fair trade laws forbid both, while 
others forbid only one or the other. It is 


unnecessary to go into that. The New York 
statute forbids selling at less than the price 
stipulated in a contract, and a price is 
stipulated in a contract by which the buyer 
agrees not to sell below a stated price as 
well as in a contract by which the buyer 
agrees to sell neither above nor below that 
price. 
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Bourjois Sales Corp’n v. Dorfman (273 
N. Y. 167), Portchester Wine & Liquor Store 
v. Miller (281 N. Y. 101), Guerlain, Inc., v. 
Woolworth Co, [1946-1947 TRrapE CASES 
J 57,588] (297 N. Y. 111) and Bristol Myers 
v, Picker [1950-1951 Trape Cases { 62,755] 
(302 N. Y. 61) all involved contracts pro- 
viding a minimum price, and yet in each 
case the producer’s right to relief under the 
statute was sustained. 


In Pepsodent Co. v. Krauss Co. (La. Su- 
preme Court, 9 So. 2d 303) the precise argu- 
ment here advanced by defendant was 
specifically rejected in a_well-considered 
opinion, and a lower court ruling in accord 
with defendant’s contention was reversed in 
Mennen Co. v. Krauss Co. (134 F. 2d 348). 


Defendant’s argument on this point seems 
to me to be a complete fallacy stemming 
entirely from its erroneous assumption that 
the New York statute “legalizes resale price 
maintenance only by means of contracts 
providing that the buyer will not resell ex- 
cept (at the price) stipulated by the ven- 
dor.” That assumption is erronous for two 
reasons: First, the New York statute does 
not legalize resale price maintenance at all. 
As to intrastate commerce, it was not needed 
for that purpose, because such price main- 
tenance already was legal under New York 
law (Bourjois Sales Corp’n v. Dorfman, 273 
N. Y. 167, 171; Portchester Wine & Liquor 
Shop, Inc., v. Miller Bros., 253 App. Div. 188, 
191, 254 App. Div. 780, aff'd 181 N. Y., 101; 
Marsich v. Eastman Kodak Co., 244 App. Div. 
295, aff'd 269 N. Y. 621), and as to interstate 
commerce the New York statute does not 
legalize any price maintenance as against 
nonagreeing retailers like defendant (Schweg- 
man v. Calvert Distillers Corp’n [1950-1951 
TRADE CASES { 62,823], 341 U. S. 384). That 
is legalized only by the McGuire Act. Sec- 
ond, the New York statute declares, not 
that the producer must require the retailer 
to sell at the price stipulated by the pro- 
ducer, as defendant erroneously assumes, 
but that no contract shall be deemed unlaw- 
ful, because it requires the retailer to sell 
at that price. The New York law thus per- 
mits the producer to require retail sales 
“at the price the producer stipulates” or “at 
not below the price the producer stipulates,” 
whichever the producer desires to require. 
The McGuire Act, also, likewise embraces 
both minimum and stipulated prices; and 
plaintiff's contracts are not outside the pro- 
tection of either statute merely because they 
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require retail sales “at not below the price 
the producer stipulates,” rather than “at the 
price” the producer stipulates. 


To repeat the expression I used above, 
a price is stipulated or prescribed in a con- 
tract by which the buyer agrees not to sell 
below a stated price as well as in a contract 
by which the buyer agrees to sell neither 
above nor below that price, or, in the phrase 
defendant likes, “at that price.” 


[Use of Separate Price Lists Sufficient] 


So, too, prices are “stipulated in a con- 
tract” or “prescribed in a contract” even 
though it be necessary, in order to find the 
price, to refer to price lists issued subse- 
quent to the signing of the paper by which 
the retailer agrees to abide by minimum 
retail prices stipulated by the producer, if, 
as I think here sufficiently appears, the 
subsequent price lists are issued pursuant 
to the provisions of the paper the retailer 
signed. In other words, the fact that the 
contract is expressed in two or more papers, 
rather than in one, does not make it any 
the less a contract, and the fact that the 
price which the retailer agrees to abide by 
is set forth in one of the papers he does 
not sign, rather than in the paper which 
he does sign, does not make the price men- 
tioned in that paper any the less a price 
“stipulated in a contract” or “prescribed in 
acontiacke 


Plaintiff's agreements as signed by the 
retailers contain the express provision that 
in its discretion plaintiff may stipulate mini- 
mum retail prices thereunder as to any or 
all its products, and revise and withdraw 
the same. That is followed by provisions 


as to how notice of the revisions and with- - 


drawals is to be given, and the further 
provision that prices so stipulated shall be bind- 
ing upon the retailer upon receipt of such 
notice; and it seems to me a novel and 
wholly untenable idea that prices are not 
stipulated or prescribed in a contract merely 
because the prices are changed from time 
to time in accordance with provisions for 
change contained in the contract itself. 


Contracts which provide for subsequent 
changes therein are not at all unusual, and 
where a change is made pursuant to a con- 
tractual provision for such change, the con- 
tract as so changed is as completely voluntary 
and consensual and co-operative as was the 
contract as originally agreed upon. There 
is no departure from the “voluntary scheme,” 
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the “cooperative arrangement,” the “con- 
sensual agreement” spoken of in the Schweg- 
man decision. 


[Not Necessary to Fair Trade All Appliances] 


The claim that the agreements upon which 
plaintiff relies are not within the protection 
of the statutes because of lack of uniformity 
is presented in two aspects: One, that 
plaintiff has “fair-traded” some of its appli- 
ances and not others, i. e., it has required 
retailers to agree not to sell some of its 
appliances at less than the stipulated prices, 
and has not required such agreements as to 
other of its appliances; second, that even 
as to those appliances which are “fair-traded” 
(i. e., those as to which an agreement not 
to sell below stipulated prices is required) 
there is the express provision that the in- 
dicated retail prices do not apply to sales 
made to employees of plaintiff, or to sales 
by distributors or retailers to their own 
employees, or to ‘sales to governmental 
agencies, or to commercial or institutional 
establishments buying for their own use and 
not for resale. 


That the producer has the right to invoke 
the protection of the Fair Trade Law as 
to some of his products without invoking 
it as to all his products, i. e., that he may 
require retail price maintenance as to some 
without requiring it as to ali, and that his 
failure to require it as to all his products 
does not prevent him from enforcing the 
requirement as to such as he has required 
it, has been specifically held in at least one 
case which is binding upon me (Columbia 
Records, Inc. v. Sam Goody [1950-1951 TRapr 
CASES { 62,866], 278 App. Div. 401, 407), 
and even apart from the authority of that 
case I see no warrant for a contrary view 
in any provisions of the statute. I see 
nothing in the statute which lends any sup- 
port to the view that the producer must 
fair trade all his products or none at all. 


[Exemption of Certain Sales Permitted] 


Similarly, I see no warrant for the view 
that plaintiff takes itself outside the protection 
of the statute because of the exemptions 
of sales to certain employees, to govern- 
mental agencies, and to commercial and 
institutional establishments buying for their 
own use. The statute itself, as amended by 
Laws 1940, chapter 429, specifically author- 
izes all those exemptions except the sales 
to employees, but even without that spe- 
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cific authorization I see nothing in the stat- 
ute which prevents the producer from making 
the exemptions. That is a part of the right 
of the producer to take advantage of the 
protection of the statute to the extent that 
he desires to take such advantage. The 
exemptions, of course, constitute some dis- 
crimination as between ultimate purchasers 
of plaintifi’s appliances, but they do not 
create or sanction any discrimination as be- 
tween retailers. Every retailer is accorded 
the same right to sell to purchasers of the 
exempted classes at less than the stipulated 
prices. Defendant, a retailer, hence has no 
right or standing to complain of the exemp- 
tions, even if they were unlawful, which I 
think they are not. 


That such exemptions do not deprive the 
producer of the protection of the fair trade 
statutes has been specifically held in Mary- 
land (Schill v. Remington Putnam Book Co., 
17 Atl. 2d 175), New Jersey (Burroughs 
Wellcome & Co. v. Weissbard, 129 N. J. Eq. 
563, 20 Atl. 2d 445, aff’d 130 N. J. Eq. 605, 
23 Atl. 2d 396) and Connecticut (Burroughs 
Wellcome & Co. v. Johnson Perfume Co., 
24 Atl. 2d 841). 


It also has been held in this court that 
the exemptions in this plaintiff’s contracts 
do not take it outside the protection of the 
statute or deprive it of the right to an 
injunction (General Elec. Co. v. Monarch 
Saphin Co. [1948-1949 TrapE CAsEs § 62,258], 
80 N. Y. Supp. 2d 419). 


Lack of universality does not necessarily 
create lack of uniformity, and it is a mis- 
nomer to speak of these exemptions in 
plaintiff's agreements as creating lack of 
uniformity. Even where a statute expressly 
requires that taxes be uniform, exemptions 
much more important than the exemptions 
in plaintiff's contracts do not violate the 
requirement (Porto Rico Tax Appeals, 16 
Fed. 2d 545, rev’d on other grounds 275 
U. S. 56; Gallardo v. Porto Rico R’y L. & P. 
Co., 18 Fed. 2d 918). 


[Appliances in Fair and Open Competition] 


Defendant’s denial that plaintiff's appli- 
ances are in fair and open competition with 
appliances of the same general class pro- 
duced by others seems to be nothing but 
an erroneous conclusion it draws from the 
exemption provision mentioned above and 
its allegation that plaintiff is engaged in a 
conspiracy and indulges in discriminatory 
practices. I find the allegation to be con- 
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trary to the fact, but even if it accorded 
with the fact, the denial that plaintiff's appli- 
ances are in fair and open competition still 
would be erroneous because it rests, I think, 
upon a wholly inadmissible construction of 
the statute. 

What the statute means is that to be 
protected against price-cutting retailers the 
producer seeking the protection must show 
that there are other producers of commodi- 
ties of the same general class, and that he 
and the other producers are in competition 
with each other with respect to such commodi- 
ties. As applied to this case, that means 
that plaintiff must show that there are other 
manufacturers who make electrical appli- 
ances of the same general class as plaintiff's 
appliances and that there is competition be- 
tween plaintiff and such other manufacturers 
in the sale of such appliances, and that is 
here shown plainly and indisputably, despite 
an inadvertent slip by one witness whose 
inaccurate expression, if taken apart from 
its context and his explanation of his real 
meaning, might be thought to show the 
contrary. 

I conclude, therefore, that plaintiff brings 
itself within the terms of the New York 
statute and within the terms of the McGuire 
Act, and the next question for consideration 
is the validity of those statutes. 


[New York Fair Trade Act Constitutional] 


That the New York statute is not invalid 
as a deprivation of liberty or property with- 
out due process of law is settled, at least 
for me, by Old Dearborn Distributing Co. v. 
Seagram Distillers Corp’n (299 U. S. 183) 
and Bourjois Sales Corp’n v. Dorfman (273 
N. Y. 167). For me, therefore, it is unim- 
portant that Florida and Michigan recently 
have held that fair trade statutes of those 
states violate the constitutions of those 
states, respectively (Liquor Store, Inc. v. 
Continental Distilling Corp’n [1948-1949 TRADE 
CAsEs J 62,396], 40 So. 2d 371; Shakespeare 
Co. v. Lippman’s Sporting Goods Co. [1952 
TRADE CASES J 67,303], 334 Mich. 109, 54 
N. W. 2d 268). 

Perhaps the Old Dearborn and Dorfman 
decisions do not quite foreclose discussion 
of the claims now made by defendant that 
the New York statute is an unlawful dele- 
gation of legislative power and denies the 
equal protection of the laws, but if they do 
not entirely foreclose discussion they at 


{@ 67,443 


68,246 


least come close to dictating the conclusion 
upon those claims. 


Defendant makes the somewhat incon- 
sistent argument, first, that the Legislature 
could not fix the resale price of appliances 
manufactured by plaintiff because that would 
violate the due process of law clauses of 
both the Federal and State Constitutions, 
and then, second, that by this statute the 
Legislature has delegated to private individ- 
uals the Legislature’s right to fix such re- 
sale prices, and that the statute consequently 
is an unconstitutional delegation of legisla- 
tive power. Passing the inconsistency as 
perhaps more apparent than real in that the 
real argument is that if there be any power 
at all to fix resale prices it is a legislative 
power and consequently this statute dele- 
gates that legislative power to private indi- 
viduals, the answer to the argument, I think, 
is that it stands adjudicated that the argu- 
ment rests upon a misconception of what 
the statute is and does. As pointed out in 
Old Dearborn Distributing Co. v. Seagram 
Distillers Corp’n (299 U. S. 183, 192) the 
statute does not attempt to fix prices, nor 
does it delegate such power to private per- 
sons. It permits designated private persons 
to contract with respect thereto, but con- 
tains no element of compulsion and leaves 
the parties free to enter into such contracts 
or not, as they may see fit. 


True, of course, the statute then goes on 
and, in effect, makes the contract, when 
made, obligatory upon non-signing, non- 
agreeing retailers, but it does that by the 
direct command of the Legislature itself 
that willfully and knowingly selling at less 
than the prices stipulated in such contract 
is unfair competition, actionable by anyone 
damaged thereby. There certainly is no 
delegation of legislative power in that. It 
is the Legislature itself which lays down 
the policy, the rule, and the standard of 
conduct it intends shall prevail. It does not 
delegate anything to anyone. 


Furthermore, it has been decided in this 
state the Legislature validly may delegate 
to a commission appointed by the governor 
the power to fix rates of a public utility 
(Village of Saratoga Springs v. Saratoga Gas, 
BLES PP? Cop 191 NYY 9123) Dheretot 
course, are many differences between fixing 
the rates of a public utility and fixing the 
retail prices of all branded commodities, but 
in the respect that that case sustains the 
validity of a delegation of a legislative power 
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it seems to me to answer defendant’s argu- 
ment on this point. 


The claim that this statute denies the 
equal protection of the laws because of the 
exemptions authorized by Laws 1940, chap- 
ter 429 (if, indeed, defendant intends to 
press such claim), seems to me too patently 
untenable for serious consideration. The 
constitutional requirement of equal protec- 
tion of the laws permits a wide range of 
discretion in classifying both persons and 
things, the only limitation being that the 
classification must not be arbitrary and 
must rest upon some ground of difference 
having a substantial and reasonable relation 
to the accomplishment of a legitimate public 
object (Nashville, C., & St. L. R. v. Walters, 
294 U. S. 405, 429, 432; Mayflower Farms v. 
Ten Eyck, 297 U. S. 266; Hartford Steam 
Boiler Inspection & Ins. Co. v. Harrison, 301 
U. S. 459, 461, 462). It is not violated so 
long as persons and things similarly situ- 
ated are similarly treated. The exemption 
of specified employees from the operation 
of a statute requiring employers of factory 
workers to grant one day of rest in seven 
has been upheld (People v. Klinck Packing 
Co., 214 N. Y. 121). Finally, as pointed out 
above, defendant is not here so situated as 
to be entitled to raise the question (see, 
also, Porto Rico Tax Appeals and Gallardo 
v. Porto Rico R’y L. & P. Co., supra). 


[Constitutionality of McGuire Aci] 


I turn now to defendant’s attack upon 
the constitutionality of the McGuire Act. 


So far as due process of law is concerned, 
the attack is authoritatively answered by 
Old Dearborn Distributing Co. v. Seagram 
Distillers Corp’n (299 U. S. 183) and Bour- 
jois Sales Corp’n v. Dorfman (273 N. Y. 167). 


So far as delegation of legislative power 
to private individuals is concerned, the at- 
tack is answered, I think, by what I have 
said above in answer to the claim that the 
New York statute invalidly delegates legis- 
lative power to private individuals, wiz., the 
statute makes no delegation of any such 
power to private persons. 


What remains of the attack, as I under- 
stand defendant’s argument, is that by the 
McGuire Act Congress allows state laws 
to regulate interstate commerce, and hence 
the statute is an unlawful delegation to the 
states of the power of Congress to regulate 
interstate commerce. 


Copyright 1953, Commerce Clearing House, Inc. 


Number 262—93 
3-12-53 


[State Regulation of Interstate Commerce] 


As I see it, the question posed by that 
argument is: “May Congress regulate inter- 
state commerce by allowing state laws to 
regulate it?”; and it seems to me that that 
is precisely what Congress has been doing, 
to a very large extent, ever since the for- 
mation of our government. 

The states cannot in any way impose a 
direct burden upon interstate commerce, and 
as to subjects which are of such nature as 
to demand that, if regulated at all, their 
regulation should be uniform by general 
system prescribed by a single authority, the 
states may not legislate at all, the absence 
or regulation by Congress being a declaration 
by Congress that there should be no regu- 
lation; but there are other subjects, em- 
bracing in total a very wide field, which 
admit of diversity of treatment according 
to the special requirements of local con- 
ditions, and as to those subjects the states 
may act within their respective “juris- 
dictions until Congress sees fit to act, the 
absence of regulation by Congress being a 
declaration by Congress, not that there 
should be no regulation, but that the regu- 
lation may be by the states until Congress 
decides that its overriding power to impose a 
uniform regulation should be exercised (see 
The Minnesota Rate Cases, 230 U. S. 352, 
396-400). The field within which the states 
may act until Congress decides to override 
their enactments by regulations of its own 
is very wide, and the instances are numer- 
ous in which Congress, by inaction, has 
allowed the states to regulate interstate 
commerce for long periods of time (The 
Minnesota Rate Cases, supra. pp. 402-412). 


Pilotage was left entirely to state regu- 
lation for 60 years, and even up to 1912 it 
was still in large measure subject to regu- 
lation by the states. Dams, bridges, wharfs 
and docks in navigable waters, and wharf- 
age charges, all affect and regulate inter- 
state commerce, and yet Congress has left 
them almost wholly subject to state regu- 
lation. Quarantine and inspection regu- 
lations have been left almost wholly to the 
states despite the undoubted power of 
Congress to assume control if it should so 
decide. The liability of interstate carriers 
for injuries to employees engaged in inter- 
state commerce was governed entirely by 
state laws until Congress intervened in 
1908. State regulation has existed also as 
to liability of interstate carriers for wrong- 
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fully causing death and for property lost 
in interstate shipments (The Minnesota Rate 
Cases, supra, pp, 403-412). 

I think it never has been suggested that, 
in thus allowing state laws to affect or 
regulate interstate commerce in a wide 
range of subjects over long periods of 
years, Congress has unconstitutionally abdi- 
cated its functions; and if Congress by in- 
action constitutionally may allow state laws 
to regulate interstate commerce in many 
respects for long periods of time, I can 
see no reason why it should be thought 
unconstitutional for Congress to say ex- 
pressly that one particular subject in one 
particular respect shall be governed by state 
laws. 


Furthermore, in at least two instances, 
one very early and the other quite recent, 
Congress has enacted in express terms that 
state laws should regulate matters affecting 
interstate commerce, and in each instance 
the enactment was upheld. 


The first Congress provided for the estab- 
lishment of lighthouses, beacons and buoys, 
and in the same statute further enacted 
“that all pilots in the bays, inlets, rivers, 
harbors and ports of the United States shall 
continue to be regulated in conformity with 
the existing laws of the States respectively 
wherein such pilots may be, or with such 
laws as the States may respectively here- 
after enact for the purpose, until further 
legislative provision shall be made by Con- 
gress” (Act of August 7, 1789, 1 Stat., 53, 
54); and in Cooley v. Board of Wardens (12 
How. 299) a Pennsylvania statute regulating 
pilots was upheld despite the fact that such 
state statute was a regulation of interstate 
commerce, which certainly is an indirect 
way of saying that the act of Congress was 
not invalid. 

When, in 1944, in United States v. South- 
eastern Underwriters Association [1944-1945 
Trave Cases § 57,253] (322 U. S. 533), the 
United States Supreme Court held that the 
business of insurance, when carried on 
across state lines is interstate commerce 
in such sense as to be subject to regulation 
by Congress, doubts and questionings arose 
as to the continued validity of state regu- 
lations of the business enacted in reliance 
upon previous declarations of the court that 
the business of insurance is not commerce 
at all; and Congress thereupon enacted that 
“the business of insurance, and every per- 
son engaged therein, shall be subject to the 
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faws of the several States which relate to 
the regulation or taxation of such business” 
(Act of March 9) 1945, 59 Stat, 33,34; 
15 U. S. C., sec. 1012); and in Prudential 
Insurance Co. v. Benjamin (328 U. S. 408) 
the court, in sustaining a South Carolina 
statute taxing a foreign insurance company, 
specifically rejected a contention that that 
act of Congress involved an unconstitutional 
delegation to the states of the power of 
Congress to regulate interstate commerce 
(328 U. S., pp. 439, 440). 

I recognize, of course, that the South 
Carolina statute involved in that case con- 
ceivably might have been sustained even if 
the Act of Congress of March 9, 1945, had 
not been enacted; but the fact remains that 
with that act of Congress before it the 
court specifically rejected the contention 
that the act was an unconstitutional dele- 
gation to the states of the power of Con- 
gress to regulate interstate commerce, and 
that seems to me an affirmative holding 
that Congress may regulate interstate com- 
merce by enacting that in a specified respect 
state laws shall regulate it. 


[McGuire Act Constitutional] 


I conclude, therefore, that the McGuire 
Act is not unconstitutional. 


[Non-Enforcement as a Defense] 


A defense to which much evidence was 
directed upon the trial is that plaintiff has 
forfeited any right to injunctive relief by 
permitting widespread violation of its retail 
sales price agreements. 


The statute says nothing about any duty 
on the part of the producer of a trade- 
marked commodity to enforce its retail sales 
price agreements, although the Legislature 
must have contemplated that there probably 
always will be some retailers who will not 
abide by price-fixing agreements. But it 
would be so manifestly unjust and inequi- 
table to allow the producer to enforce its 
retail sales price agreements against some 
retailers while deliberately acquiescing in 
violations by other retailers that the courts 
have evolved the rule that, while the mere 
fact that there are other violators is not of 
itself a defense which will defeat an injunc- 
tion against one violator, it is necessary that 
the producer make a sincere and diligent effort 
to prevent price-cutting, and where price- 
cutting is so general and long continued as 
to indicate that the producer has waived or 


{| 67,443 


Court Decisions 
General Electric Co. v. S. Klein on the Square, Inc. 


Number 262—94 
3-12-53 


abandoned his rights under the statute and 
the price-fixing contracts, an injunction against 
one price cutter will be denied (Calvert 
Distillers Corp’n v. Nussbaum Liquor Store, 
166 Misc. 342; Schimpf v. Macy & Co., 166 
Misc. 654; Office Machine Dealers’ Assn v. 
Tytell Typewriter Co., [1948-1949 ‘TRapE 
Cases J 62,514], 95 N. Y. S. 2d 205; Kline 
v. Davega-City Radio, 168 Misc., 185; Sea- 
gram Distillers Corp’n v. Ackerman, 263 App. 
Div. 1016; Carstairs Distillers Corp’n v. Morris 
Heights Liquor Shop, N. Y. L. J., July 23, 
1941, p. 179; Weil v. Gumbel Bros., N. Y. 
L. J., June 1, 1939, p. 2528; Ferran v. Wood- 
side Wine & Liquor Store, 256 App. Div. 1103, 
reversing N. Y. L. J. January 26, 1939; 
Automotive Elec. Service Corp’n v. Times Sq. 
Stores Corp’n, 175 Misc. 865, 872; Gen. Elec. 
Co. v. Macy & Co. [1950-1951 Trapt CaAsEs 
{ 62,764], 199 Misc. 87; Sunbeam Corp'n v. 
Marcus [1952 Trape Cases § 67,288], 105 
F. Supp. 39). 


From the date of the Schwegmann de- 
cision, May 21, 1951, until the signing of 
the McGuire Act, July 14, 1952, there was 
no way of practically enforcing plaintiff's 
fair trade agreements. Even after the sign- 
ing of the McGuire Act a difficulty still 
existed for at least a substantial period of 
time because of the possibility of a defense 
that goods sold below the stipulated prices 
had been acquired by the seller before the 
enactment of the McGuire Act (see last 
paragraph in opinion in Portchester Wine & 
Liquor Shop v. Miller, 281 N. Y. 101, 106). 


Defendant consequently has been able to 
show that in October, 1952, when the mo- 
tion for a preliminary injunction in this case 
was made, and in January, 1953, when this 
case was tried, shoppers employed by it 
had been able to obtain plaintiff's appli- 
ances from a considerable number of re- 
tailers at prices below those stipulated by 
plaintiff. It even must be said that in those 
months price cutting was rather widespread, 
but the evidence completely disproves any 
notion that such price cutting was with 
plaintiff's consent or acquiescence, or that 
plaintiff waived or abandoned its rights 
under the statutes and its price-fixing con- 
tracts, or was not sincere and diligent in 
its efforts to enforce its rights and prevent 
price cutting. 


[Manufacturer's “Fair Trade Section”] 


Immediately upon the signing of the Mc- 
Guire Act plaintiff established in its small 
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appliance division a “fair trade section” 
manned by competent personnel, whose duty 
it was to formulate and promulgate a “fair 
trade procedure.” That duty was performed. 
By public advertisement and by circulariza- 
tion of retailers plaintiff broadcast notice of 
its intention to insist upon observance of 
its stipulated prices and to make war upon 
violators. A veritable campaign of educa- 
tion and persuasion, designed to secure 
voluntary co-operation in bringing about ef- 
fective price maintenance, was undertaken, 
with at least a substantial measure of suc- 
cess. Systematic measures for discovering 
violators and obtaining proof of violations 
were instigated and pursued, and suits to 
enjoin violations were instituted. 


In retrospect it, of course, is now possible 
to look back and say that in this detail or 
that a slightly different approach or line of 
action might have been more effective than 
the particular approach or line of action 
which was followed; but that there was an 
approach and a line of action honestly de- 
signed to minimize violations and stop vio- 
lators is established beyond question, and, 
in my opinion, plaintiff cannot fairly be 
criticized, even on the score of judgment 
or policy, for pursuing first the larger vio- 
lators rather than the more numerous smaller 
violators. The small so-called “discount 
houses,’ which seem to be quite numerous 
in the neighborhood of defendant’s store, 
not unreasonably could urge, as they do: 
Stop that big fellow Klein from cutting 
prices and we will stop voluntarily without 
the necessity for your putting us under in- 
junction, but until you stop him we are 
going to resort to every trick and device we 
can think of in order to meet Klein’s com- 
petition, and to get rid of us you will have 
to sue each one of the hundred or more 
of us and even make us feel the pinch of 
fines for contempt. 

So intensive are plaintiff’s efforts to pre- 
vent violations and enforce its prices that 
the recital of them upon the trial led me to 
query: Is fair trade worth what it costs? 
Plaintiff is convinced that it is. I may be 
permitted to have my doubts, but that again 
gets outside the sphere and function of a 
court whose sole power is to enforce, not 
mould, the law. 

During the trial the thought occurred to 
me that a cheap and effective way to stop 
violations would be to refuse to sell to re- 
tailers who persistently cut prices. The 
answer to the thought doubtless is that a 
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producer, of course, is not to be required 
to maintain his price structure at the cost 
of not selling at all, but even more im- 
portant than that in this case is the fact that 
defendant here argues that even an attempt 
by plaintiff to prevent wholesalers from 
selling to retailers who cut prices would be 
unlawful, and defendant plainly cannot be 
permitted to urge that plaintiff has failed of 
sincere and diligent effort to prevent viola- 
tions of its price schedules because it has 
not resorted to an unlawful method of 
preventing them or even a method of ques- 
tionable legality. 


[Defense Not Sustained] 


The defense of lack of diligent effort to 
enforce compliance with plaintiff's stipulated 
prices is not sustained. 


[No Unlawful Practices with Wholesalers 
and Subsidiary | 


To the wholesalers to whom plaintiff sells 
its appliances plaintiff suggests the prices 
at which it thinks such wholesalers should 
resell those appliances to retailers, but such 
wholesalers do not in any way bind them- 
selves to resell at such suggested prices, and 
plaintiff does not in any way attempt to 
compel adherence to them. One of such 
wholesalers is a wholly owned subsidiary 
of plaintiff, and such subsidiary sometimes 
gives discount to some retailers and thereby 
enables those retailers to get certain of 
plaintiff’s appliances at a price slightly less 
than is paid by other retailers to whom 
no discount is given. 


On the basis of those facts, and by the 
illogical device of at one moment treating 
plaintiff's subsidiary as an independent 
wholesaler and in the next breath treating 
it as an agent of or identical with plaintiff, 
defendant has attempted to construct a 
number of defenses based upon the idea that 
plaintiff and the wholesalers to whom it sells 
have entered into a conspiracy in restraint 
of trade and agreed between themselves 
with respect to the maintenance of whole- 
sale prices, and thereby have violated the 
Sherman Anti-Trust Act, and, also, that 
plaintiff does not come into court with clean 
hands. 

Mere violation of the Sherman or any 
other antitrust act would not be a defense to 
this action (Marrow Mfg. Corp’n v. Walco 
Bead Co., 296 N. Y. 764; Fosdick v. Investors 
Syndicate, 266 N. Y. 130; Maher v. Harring- 
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ton Park Villa Sites, 204 N. Y. 231; Rosasco 
Creameries uv. Cohen, 276 N. Y. 274, 278; 
Sajor v. Ampol, 275 N. Y. 125; Raymond 
Concrete Pile Co. v. Federation Bank, 288 
N. Y. 452, 462; Manufacturers Trusi Co. v. 
United States Mort. & Trust Co., 244 N. Y. 
550; Bradford v. Durkee Marine Products 
Corp’n, 180 Misc. 1049; Am. League Baseball 
Club v. Pasquel [1946-1947 TrapE CASES 
$57,512], 188 Misc. 102; 160 Realty Corp’n 
uv. 162 Realty Corp’n, 113 N. Y. S. 2d 618, 
aff'd 280 App. Div. 762; Bruces Juices v. Am. 
Can Co. [1946-1947 Trape Cases 57,553], 
330 U. S. 743). 


But the New York statute (General Busi- 
ness Law, sec. 369-c), the Miller-Tydings 
Amendment, and the McGuire Act all con- 
tain the express provision that they do not 
authorize price-fixing agreements between 
producers, or between wholesalers or be- 
tween retailers or between other persons 
who are in competition with each other, and 
if it were true that plaintiff has agreed or 
conspired with other producers or with 
wholesalers other than its own subsidiary 
to fix either wholesale or retail prices it 
doubtless would follow that it had removed 
itself from the scope of the protection of 
either the New York statute or the Mc- 
Guire Act. 

So, too, if plaintiff were practicing or 
knowingly acquiescing in a system of price 
discrimination so widespread and general 
that enforcement of its stipulated retail 
prices against defendant would be inequita- 
ble and unjust, that conduct doubtless would 
require a withholding of the equitable relief 
for which plaintiff prays, upon the ground 
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that he who comes into equity must come 
with clean hands, or upon the ground that 
there is implicit in the New York statute the 
requirement that there is no unfair dis- 
crimination in prices to retailers (Calvert 
Distillers Corp’n v. Nussbaum Liquor Store, 
Inc., 166 Misc. 342, 346). 


I think, however, that there is no evidence 
that plaintiff has agreed or conspired with 
other producers or with any wholesalers to 
fix any prices. It has exercised its clear 
legal right to have retailers agree that they 
will not sell at less than the prices stipulated 
by plaintiff, and it has suggested to whole- 
salers the prices at which it thinks such 
wholesalers should sell to retailers, but 
further than that it has not gone. I think, 
too, that the few instances in which plain- 
tiff’s subsidiary has given small discounts 
to a few retailers are too rare and too in- 
consequential to justify a charge of unclean 
hands or of unfair discrimination in prices 
to retailers. In addition to that, defendant 
expressly admits that it has been able to 
get plaintiff’s appliances at prices no higher 
than the prices paid by other retailers, and 
that is enough to prevent defendant from 
claiming either unclean hands or unfair 
discrimination. 


[Manufacturer Entitled to Injunction] 


I conclude, therefore, that plaintiff is en- 
titled to an injunction as prayed for, and 
I direct the entry of judgment accordingly. 


The foregoing constitutes the decision re- 
quired by the Civil Practice Act, and judg- 
ment is to be entered thereon. Counsel will 
please call for their exhibits. 


[] 67,444] United States v. E. I. du Pont de Nemours and Company, et al. 
In the United States District Court for the Northern District of Illinois, Eastern 


No. 49 C 1071. 


Division. 


Dated February 10, 1953. 


Case No. 987 in the Aniitrust Division of the Department of Justice. 


Sherman Antitrust Act 


United States Equity Suits—Dismissal of Certain Defendants—With or Without 
Prejudice.—In deciding whether or not a Government motion to dismiss its complaint 
without prejudice as to certain defendants should be sustained, the court must determine 
whether a dismissal without prejudice would violate any of the defendants’ substantial 
legal rights which could not be rectified. The loss of convenience, or easy accessibility, 
to proof; the possible loss of the benefit of the oral testimony of three aged defendants 
in the event of a subsequent trial; the undesirable publicity given to the litigation which 
has not been shown to have been instigated by the Government and has not been shown 
to have been harmful to the defendants; and the expense and inconvenience caused the 
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defendants do not constitute prejudice to the defendants’ legal rights. Therefore, the 
Government’s motion, which was made under Rule 41 (a) (2) of the Federal Rules of 
Civil Procedure, is sustained. 


See the Sherman Act annotations, Vol. 1, § 1610.163. 


For the plaintiff: E. Houston Harsha, Antitrust Division, Department of Justice, 
Chicago, II. 


For the defendants: Mark H. Clayton, Chicago, Ill.; Alexander L. Nichols (Morris, 
Steele, Nichols and Arsht), Wilmington, Del.; William S. Potter (Berl, Potter and 
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Memorandum 
[Dismissal Without Prejudice Sought] 


LaBvy, District Judge [In full text except 
for omissions indicated by asterisks]: The 
government has filed its motion to dismiss 
the complaint without prejudice as to thirty- 
six named defendants pursuant to Rule 21 
and Rule 41 (a) (2) of the Federal Rules 
of Civil Procedure. 


The issue before the court is whether the 
court should allow the dismissal without 
prejudice. * * * 


[Federal Rules of Civil Procedure | 


Rule 21 of the Federal Rules of Civil 
Procedure provides: 


“Misjoinder of parties is not ground 
for dismissal of an action. Parties may 
be dropped or added by order of the 
court on motion of any party or of its 
own initiative at any stage of the action 
and on such terms as are just... .” 


In view of the wide possibilities of joinder 
of parties under present Rules 18, 19 and 
20, Rule 21 provides for any difficulty which 
may be procedurally objectionable, such as 
indispensability, same transaction and com- 
mon question tests. Rule 21 controls in sit- 
uations where Rules 18, 19 or 20 have 
been violated. 


Moore’s Federal Practice, Volume 3, page 
2094 states: 


“Since misjoinder is not a ground for 
dismissal, the objection may not be raised 
by a motion to dismiss, or by a motion 
to quash the service and return of sum- 
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mons, but the proper motion is to drop 
the misjoined party or to sever the mis- 
joined claim. A motion to drop a 
party is addressed to the court’s discre- 
tion and will not be granted if the pro- 
priety of joinder is one of the issues to be 


determined at the trial.” 
OK 


[Government's Contention] 


It is clear the government does not base 
its motion upon a technical violation of the 
joinder of parties procedure, but rather upon 
the fact that the government’s preparation 
and study of the case prior to presentation 
of evidence has disclosed they are not nec- 
essary to the relief prayed for. The motion 
does not assert or admit that these defend- 
ants were not properly included as parties 
to the conspiracy alleged in the complaint 
filed, but merely asserts it is in no position 
to say they have not violated the antitrust 
statutes. 


[Applicability of Rule 41] 
While Rule 21 contemplates dropping par- 


ties at any stage of the proceedings “on 
such terms as are just” and is addressed 
to the court’s discretion, application of the 
rule is premised upon a defect of parties. 
In the instant motion the court is not 
confronted with the problem of whether 
these defendants are necessary, proper or 
indispensable parties to the action. The 
government merely says that they are not 
necessary to the relief prayed for in the 
complaint though they may be participants 
in the violation charged. 
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It thus seems that the motion partakes 
of a true dismissal of the action against 
these particular defendants and should be 
considered in the light of the philosophy 
underlying Rule 41 of the Federal Rules 
of Civil Procedure though its operation is 
limited to these defendants and not to the 
entire action. 


Rule 41 in so far as it is pertinent to the 
consideration of this motion provides 


“(a) Voluntary . Dismissal: Effect 
Thereof. (1) By Plaintiff; By Stipulation. 
Subject to the provisions of Rule 23 (c), 
of (sic) Rule 66, and of any statute of 
the United States, an action may be dis- 
missed by the plaintiff without order of 
court (i) by filing a notice of dismissal 
at any time before service by the adverse 
party of an answer or of a motion for 
summary judgment, whichever first oc- 
curs, or (ii) by filing a stipulation of dis- 
missal signed by all parties who have 
appeared in the action. Unless other- 
wise stated in the notice of dismissal, or 
stipulation, the dismissal is without prej- 
udice, except that a notice of dismissal 
operates as an adjudication upon the 
merits when filed by a plaintiff who has 
once dismissed in any court of the United 
States or of any state an action based 
on or including the same claim. 

n(2) by Onderson CouriueExceptaras 
provided in paragraph (1) of this subdi- 
vision of this rule, an action shall not be 
dismissed at the plaintiff’s instance save 
upon order of the court and upon such 
terms and conditions as the court deems 
proper. If a counterclaim has been pleaded 
by a defendant prior to the service upon 
him of the plaintiff’s motion to dismiss, 
the action shall not be dismissed against 
the defendant’s objection unless the coun- 
terclaim can remain pending for inde- 
pendent adjudication by the court. Unless 
otherwise specified in the order, a dis- 
missal under this paragraph is without 
prejudice.” 

The litigants agree that subdivision (1) of 
this rule accords to the movant an absolute 
right of dismissal without prejudice if no 
answer or motion for summary judgment 
has been filed. In the instant case, answer 
having been filed, subdivision (2) of the 
rule is applicable. The court is confronted 
with a dispute between the litigants as to 
whether or not this court under this sub- 
division has a discretion in the matter of 
granting the motion without prejudice. The 
government contends that the court is with- 
out discretion and must grant such a mo- 
tion; that the discretion attaches only to 
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the “terms and conditions” 


381, as authority for 
defendants attempt to distinguish the facts 


ion in the Bolten case, supra, 
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of such dismissal. 
It leans heavily on Bolten v. General Motors 


Corporation (C. A. 7, 1950), 180 F. (2d) 379, 
its position. But the 


in this case from the Bolten case. The opin- 
reads in part 
as follows: 


“cc 


.. This court, in Hydraulic Press 
Mfg. Co. v. Williams, White & Co., 7 Cir., 
165 F. 2d 489, 495, stated as to Rule 41 
En (A), “Wise effect of, this rule was to 
confer upon the court in all civil actions 
the equitable power to impose upon a 
plaintiff seeking to dismiss without preju- 
dice ‘such terms and conditions as the 
court deems proper’, citing Home Owners’ 
Loan Corporation v. Huffman, 8 Cir., 134 
F. 2d 314. In this latter case the court 
gave extended consideration to the mean- 
ing and requirements of the rule under 
discussion. 134 F. 2d on page 317, the 
court stated: 

‘The rule has long prevailed in both 
law and equity that a plaintiff may dis- 
miss his case without prejudice only by 
payment of the costs and when the de- 
fendant will not be subjected thereby to 
some plain legal prejudice beyond the 


incidental annoyance (as distinguished 
from prejudice) of a second litigation 
upon the same subject matter. (Citing 


many cases.) 

‘Since Rule 41 is declaratory of a long 
established practice in the courts and is 
intended only to clarify and make defi- 
nite that practice, it should be construed 
with reference to the precedents.’ 


“Tn our view, the. absolute right of a 
plaintiff to dismiss under (a) (2) is 
restricted only by the requirement that 
it be done ‘upon order of the court and 
upon such terms and conditions as the 
court deems proper.’ The discretion of 
which the authorities speak, and some- 
times confusingly, is as to the ‘Terms 
and conditions’ rather than to the right 
of the plaintiff to have such ‘terms and 
conditions’ fixed and to dismiss without 
prejudice upon compliance therewith. See 
Peardon v. Chapman et al., 3 Cir., 169 F. 
2d 909, 913. We think this interpretation 
is consistent with the purpose of the rule, 
that is, to protect the rights of the 
defendant. Of course, it is not difficult 
to visualize a situation where the de- 
fendant in the course of a proceeding 
has acquired such legal rights of a sub- 
stantive nature that it could not be ade- 
quately protected by any ‘terms and 
conditions’ which the court might impose as 
a prerequisite to the right of the plaintiff 
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to dismiss, but we are not now confronted 
with such a situation.” 


This analysis of the rule has been criti- 
cized by the judges of the Third Circuit 
in Ockert v. Union Barge Line Corp., (C. A. 
3, 1951) 190 F. (2d) 303, 304 as follows: 


“The view that, except in the instances 
provided for, the grant or denial of vol- 
untary dismissal without prejudice is a 
matter of judicial discretion has been 
accepted by the great majority of the 
District Courts and the Courts of Appeals 
in this country. It is supported by the 
Supreme Court. The one notable excep- 
tion is a recent opinion by our brethren 
in the Seventh Circuit in which it was 
said that the ‘terms and conditions’ are 
the only matter to which the trial court’s 
discretion is to be applied. The view of 
this Circuit has already been expressed 
in a previous decision. We stated that 
the matter was one for the discretion of 
the trial judge. We are content to follow 
our previously expressed view, which is 
supported, as already indicated, by the 
great weight of authority. We follow it 
not only because it is the majority view 
but because we think it is right.” 


In addition, Professor Moore in his treatise 
on Federal Practice, Volume 5, page 1019, 
footnote 5, states: 


“The granting of the motion is within 
the discretion of the court. Citing cases. 
The dismissal is not a matter of right. 
Citing cases. Bolten v. General Motors, 
(CA 7th, 1950 (180 F. 2d 379 is directly 
to the contrary and to our mind miscon- 
strues the rule.” 


In support of its conclusion the Third Cir- 
cuit in Ockert v. Union Barge Lines Corp., 
supra, cited Gone v. W. Va. Pulp & Paper 
Co., (1946) 330 U. S. 212. In that case the 
Supreme Court said: (p. 217) 


“Traditionally, a plaintiff in such a 
dilemma has had an unqualified right, 
upon payment of costs, to take a nonsuit 
in order to file a new action after fur- 
ther preparation, unless the defendant 
would suffer some plain legal prejudice 
other than the mere prospect of a second 
lawsuit. Citing cases. Rule 41(a)(1) 
preserves this unqualified right of the 
plaintiff to dismissal without prejudice 
prior to the filing of defendant’s answer. 
And after the filing of an answer, Rule 
41(a)(2) still permits a trial court to grant 
a dismissal without prejudice ‘upon such 
terms and conditions as the court deems 


Lee) 


proper. 
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[Would Defendants’ Rights Be Violated? 


It is not the province of this court to 
resolve the apparent conflict, bound as it 
is to follow the rule of the Seventh Circuit. 
But it seems to this court after a study of 
the many cases, that whether the approach 
to this problem be from the standpoint of 
a matter of right of the plaintiff or an ex- 
ercise of the discretion of the court, the path 
to be followed to the resolution of the prob- 
lem never deviates. Inherent in and inex- 
tricably interwoven into the consideration of 
a motion of this nature is an evaluation of 
the rights of the defendants. The determin- 
ing factor is whether the defendant would 
suffer an injustice which could not be rectified 
by the imposition of terms and conditions 
and would therefore require a dismissal with 
prejudice. 

Rule 41(a)(2) authorizes an order of dis- 
missal only upon application to the court. 
It did not contemplate that an order would 
summarily issue upon the presentation of 
such a motion without weighing its pro- 
priety. Especially is this true where the 
defendants raise objection to such a request. 


Thus, the court is called upon to survey 
and analyze the entire record of the case in 
order to determine whether a dismissal with- 
out prejudice would violate any of the de- 
fendants’ substantial legal rights. For in 
resolving the motion, the court must apply 
the time-honored test which existed long 
before the adoption of Rule 41 in 1938 and 
was stated in Pullman Car Co. v. Transporta- 
tion Co., (1897) 171 U. S. 138, 146, as follows : 


“From these cases we gather that there 
must be some plain legal prejudice to de- 
fendant to authorize a denial of the motion 
to discontinue; such prejudice must be 
other than the mere prospect of future liti- 
gation rendered possible by the discon- 
tinuance. If the defendants have acquired 
some rights which might be lost or rendered 
less efficient by the discontinuance, then the 
court, in the exercise of a sound discre- 
tion may deny the application.” , 


[Alleged Losses Insufficient] 


Have the defendants acquired in the 
course of these proceedings some substan- 
tial right or advantage which will be lost 
or rendered less effective by a dismissal 
without prejudice? The difficulty is in de- 
termining what constitutes prejudice to the 
defendants’ rights since it is settled that 
the mere fact the defendants are exposed 
to another suit is not such a prejudice. 
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It is urged that the nature of the defense 
accruing to these defendants would be weak- 
ened and rendered less efficient since the 
corporate defendants have the “facilities to 
examine and analyze” the myriad transac- 
tions upon which the charge of violation 
of the antitrust laws is based. The court is 
not convinced that in the event of a sub- 
sequent suit based on the same transactions, 
that these defendants would be deprived 
of the use of the records of these transac- 
tions or the facilities for examining and 
analyzing the same. The court is concerned 
with the deprivation of substantial legal 
rights, such as loss or unavailability of a 
defense, and not mere convenience, or easy 
accessibility, to proof. 

As to the possible loss of the benefit of 
the oral testimony of the three aged defend- 
ants in the event of a subsequent trial, it is 
the court’s view that this possible eventu- 
ality does not transgress upon any sub- 
stantial legal rights of these defendants. 

The court will take judicial notice of the 
fact that this litigation has been widely 
publicized. Unless it is shown that the 
plaintiff is guilty of instigating this pub- 
licity, and it is shown to have been harmful 
to the defendants, the question of undesirable 
publicity is not a vital consideration in deter- 
mining whether or not the defendants should 
be dismissed without prejudice. Under our 
philosophy of government, the Fourth Estate 
enjoys a freedom and latitude of expression 
beyond the control of either litigant. 

The court comes now to the last ground 
relied upon by these defendants—that is, 
expense and inconvenience caused these de- 
fendants by the filing of this suit. Herein, 
it is the court’s opinion, lies the sole im- 
pairment or injury to these defendants. The 


record substantiates that these defendants 
have lost both time and money in the prep- 
aration of their defense. As a rule, this 
loss is a compensable one and is one of 
the “terms and conditions’ contemplated 
by Rule 41 subject to the discretion of the 
court. But, in the absence of a statute 
authorizing the same, this court cannot 
give judgment against the United States 
for costs. United States v. Dickson, (C. C. 
Ga., 1903) 127 F. 774, 775; United States 
v. Pacific Fruit & Produce Co., (C. A. 9, 
1943) 138 F. (2d) 367, 371. Thus, this 
court cannot condition this dismissal upon 
compliance with a requirement which it has 
no authority to impose. It is true the 
Court of Appeals in United States v. Pacific 
Fruit & Produce Co., supra, stated: 


“Reading the entire record on this sub- 
ject, we are convinced that the learned 
judge, aware that a palpable injustice 
would be done to the appellee if there 
were no award of costs in connection 
with a dismissal without prejudice, at- 
tempted to do indirectly what he well 
realized that he could not do directly. 

a9, 


But the ultimate dismissal with prejudice 
was not premised upon the inability of the 
court to rectify this “palpable injustice” but 
rather on the substantial ground of lack of 
preparation of the case by the government. 
Lack of the court’s power to order that 
the government compensate the defendants 
for the expenses incurred does not consti- 
tute a legal basis for a denial of the 
government’s motion. 


[Motion Granted] 


For the reasons stated, the government’s 
motion to dismiss without prejudice as to 
certain defendants is sustained. 


[67,445] S. Solon Cohen, et al. v. Avco Corporation, et al. 
In the United States District Court for the Southern District of New York. Civ. 


77-117. Filed February 11, 1953. 


Sherman Antitrust Act 


Suit for Civil Damages—Sufficiency of Complaint—Allegation Concerning Violation 
of Antitrust Laws.—The plaintiffs’ allegation that they rely on “Section 1 through 27 of 
Title 15 of the United States Code” should be amended to set forth specifically each 
section of the antitrust laws which is relied upon by them. Many of the sections relied 
upon can have no relation to the suit, and the defendants should have notice as to which 
of the antitrust laws plaintiffs are proceeding. 


See the Sherman Act annotations, Vol. 1, { 1640.125, 
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e 
Suit for Civil Damages—Sufficiency of Complaint—Allegation of Interstate Com- 
merce.—A_ specific allegation concerning interstate commerce or interstate activities 
should be pleaded. The mere allegation that the defendants entered into a contract 
which was in restraint of trade is not sufficient. Nor can it be argued that one may infer 
that interstate commerce is to be presumed because of the reference to “Section 1 through 
27 of Title 15 of the United States Code.” 


See the Sherman Act annotations, Vol. 1, J 1640.180. 


Suit for Civil Damages—Sufficiency of Complaint—Participation of Successor— Where 
a complaint alleges that an agreement in restraint of trade was entered into by two of the 
defendants, that a third defendant assumed the obligations of one of the above de- 
fendants when it was absorbed by the third defendant, and that the third defendant has 
been doing business in the district at all relevant times, it cannot be inferred that the 
third defendant assumed the alleged illegal agreement, carried out its provisions, and 


caused the alleged damage. 
fully set out. 


The participation of the third defendant should be more 


See the Sherman Act annotations, Vol. 1, J 1640.261. 


: Suit for Civil Damages—Sufficiency of Damage Allegation—Discovery.—Although the 
items of special damages are not too well set forth, the plaintiffs will not be required 


to make them more specific. 
for this information. 


The defendants may resort to the discovery provisions 


See the Sherman Act annotations, Vol. 1, J 1640.351. 
For the plaintiffs: Arnold George Malkan, New York, N. Y. 


For the defendants: Spiro, Felstiner and Prager, New York, N. Y., and Goldwater 


and Flynn, New York, N. Y. 


Memorandum 
[Motion for a More Definite Statement] 


Concer, District Judge [Jn full text]: 
Motion by defendants Avco Corporation, Ben- 
dix Home Appliances, Inc., Telecoin Corpora- 
tion and Arthur W. Percival to dismiss the 
amended complaint herein on the ground 
that it fails to state a claim upon which 
relief can be granted, or in the alternative 
that the plaintiffs be required to furnish a 
more definite statement of their causes of 
action or in the further alternative that para- 
graph “2” be stricken from the amended 
complaint. 

It is clearly evident that paragraph ‘“2” 
is an allegation which has no part in this 
pleading. 

Were that all, I could simply grant the 
motion to strike without requiring a new 
complaint. However, the complaint does 
need additional allegations, in my opinion, 
- to make it more definite and certain. 


[Antitrust Laws Should Be Specified] 


Paragraph “1” should be amended to set 
forth specifically each section which is re- 
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lied upon by the plaintiffs. This is the 
section which gives jurisdiction to the plain- 
tiffs and should specifically set forth the 
sections relied upon. 

This will also give notice to defendants as 
to which of the antitrust laws plaintiffs are 
proceeding under, the Sherman, Clayton or 
Robinson-Patman Acts. 

As it now reads, plaintiffs allege that they 
rely on “Section 1 through 27 of Title 15 
of the United States Code.” This cannot be 
correct, because there are many sections 
between Section 1 and Section 27 which 
concededly can have no relation to this law- 
suit. For instance, among others, Section 
2 refers to “Monopolizing Trade a Misde- 
meanor; Penalty.” Section 3 refers to 
“Trusts in Territories or District of Colum- 
bia Illegal; Combination a Misdemeanor.” 
Section 11 has to do with “Forfeiture of 
Property in Transit.” Section 23 has to do 
with “Suits by United States; Subpoenas 
for Witnesses.” 


‘ 


[Class Action Allegation Improper] 


Paragraph “2” also contains an allegation 
which is not proper. That allegation is that 
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this action was brought as a class action 
“| pursuant to permission granted by 
this Court, 9 F. R. D..677:” That is not 
an accurate statement. That permission was 
granted in another action—not this one. 


[Amend Pleading for Clarity] 


The Federal rules provide that a com- 
plaint should contain a short and plain state- 
ment of the claim showing that the pleader 
is entitled to relief. 

I am not prepared to say that this plead- 
ing is defective when measured by the 
liberal yardstick of the Federal rules. I 
believe, however, an amended pleading is 
indicated here in the interest of clarity and 
definiteness. Of course, the pleader is not 
to go to the other extreme and allege a 
plethora of facts so that such a pleading 
causes nothing but confusion. This plead- 
ing may and should be drafted in such a 
way with some essential and necessary ad- 
ditions and still follow the rule of simplified 
pleading. 


[Specific Allegation on Interstate 
Commerce Necessary 


In as much as this amended complaint 
has to be re-drafted, I have some sugges- 
tions to make to plaintiff’s attorney as to 
these additions. 

At the outset, as I read the amended 
complaint, I was struck by the fact that 
there was nothing alleged about interstate 
commerce or interstate activities, nor that 
there was anly illegal restraint of trade in 
imterstate commerce. 

In paragraph “5” of the amended com- 
plaint it is alleged that Bendix and Telecoin 
“entered into a contract which was in re- 
Strait onmtradensm aes: 

Of course, if the acts complained of only 
affected intrastate trade there would be no 
cause of action under the Federal antitrust 
laws. 

Plaintiffs may argue that one may infer 
that interstate commerce and restraint is 
to be presumed because of the reference to 
the sections of the law referred to in para- 
Staphaele 
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On such an important matter a specific 
allegation should be pleaded. 


[Successor’s Participation Not Alleged] 


Defendants also contend that the amended 
complaint fails to state a cause of action 
against defendants and call my attention 
specifically to several of these defendants. 


The agreement which plaintiffs allege 
was in restraint of trade was entered into 
by Bendix Home Appliances, Inc. and Tele- 
coin Corporation on April 11, 1945. 

There is no reference to Avco Corpora- 
tion in the amended complaint except that 
it “has been doing business in this district 
at all relevant times’ (Par. 3), and that 
Bendix existed until in or about December, 
1950 when it was absorbed and its obliga- 
tions assumed by defendant Avco Corpora- 
tion. Is one to infer that Avco, by these 
allegations, assumed this so-called illegal 
agreement in restraint of trade and carried 
out its provisions and caused the damage to 
defendants? I think not. 

The participation of Avco in this alleged 
illegal conspiracy should be more fully but 
plainly and simply set out. 


[Damages] 


Then again, the items of special damage 
are not too well set forth. However, I am 
not requiring plaintiffs to make them more 
specific. Defendants may get this informa- 
tion by resorting to the discovery provi- 
sions in the rules or at pre-trial. 


[Unmentioned Defendant Answered 
Complaint | 


Plaintiffs argue in their brief that one of 
the defendants Bruno-New York, Inc. an- 
swered the amended complaint and, there- 
fore, has demonstrated that it is quite 
feasible for the attorneys for the other de- 
fendants to answer it. This is not a good 
argument. I read the amended complaint 
many times and [I fail to find the name of 
defendant Bruno-New York, Inc. mentioned 
any place therein except in the title. One 
need not have too great an imagination to 
prepare the answer of Bruno. 


Settle order in accord with the above. 


Copyright 1953, Commerce Clearing House, Inc. 


Number 262—103 
3-12-53 


Cited 1953 Trade Cases 68,257 
Utah Attorney General’s Opinion 


[| 67,446] Opinion of the Attorney General of the State of Utah. 


Addressed to Parley W. Hale, Executive Secretary, Department of Business Regu- 
lation, by Peter M. Lowe, Assistant Attorney General of Utah. Dated February 16, 1953. 


Federal Fair Trade (McGuire) Act and Utah Fair Trade Act 


Resale Price Maintenance—Enforcement Against Violator Operating in Interstate 
Commerce—Effect of McGuire Act.—The Trade Commission of Utah has the authority 
to enjoin a salesman or his firm, a wholesale chain drug firm operating from a town in 
another state with a branch in Utah, from violating minimum resale price contracts. The 
Federal Fair Trade (McGuire) Act, by providing that “Neither the making of contracts 
or agreements * * * nor the exercise or enforcement of any right or right of action * * * 
shall constitute an unlawiul burden or restraint upon, or interference with, commerce,” 
permits the enforcement of minimum resale price maintenance contracts against any 
violator operating within the state whether in interstate commerce or not. 


See the Resale Price Maintenance Commentary, Vol. 2, § 7092, 7370; State Laws 
annotations, Vol. 2, J 8844. 
Utah Unfair Practices Act 


State Laws—Untfair Practices Act—Enforcement.—The question whether or not the 
Trade Commission of Utah has authority to enjoin a salesman or his firm, a wholesale 
chain drug firm operating from a town in another state with a branch in Utah, from 
violating the Unfair Practices Act cannot be answered because additional information 
must be known. The place where the salesman procures the goods he is selling, the nature 
of the transaction, the corporate status of the firm in Utah, and other facts must be- known 
before an opinion can be rendered. 


See the State Laws annotations, Vol. 2, J 8848. 


By your letter of February 11th, you 
asked this office whether the Trade Com- 
mission has authority to enjoin a salesman 
or his firm, a wholesale chain drug firm 
operating from Grand Junction, Colorado 
with a branch in Salt Lake City, from sell- 
ing fair traded items at the wholesale price 
to customers for their own use. 


[McGuire Act Authorizes Interstate 
Fair-Trade Enforcement | 


By Title 15, Section 45, U. S. Code, as 
amended July 14, 1952 by Chapter 745, Sec- 
tion 2, 66 Stat. 632, Congress authorized 
state laws such as Section 13-4-2 and 13-4-6, 
Utah Code Annotated 1953, relating to 
minimum resale price contracts and the vio- 
lation thereof. The federal statute above 
cited further provides as follows: 


“(4) Neither the making of contracts 
or agreements [relating to minimum re- 
salewprice contracts] 41 * nor the exer- 
cise or enforcement of any right or right 
of action [relating to the violation of 
such contracts] * * * shall constitute an 
unlawful burden, or restraint upon, or 
interference with, commerce.” 


By this provision any state is allowed to 
enforce minimum resale price contracts 


against any violator thereof operating within 
the state whether in interstate commerce 
or not. Therefore, if the salesman or firm 
in question are violating any of these mini- 
mum resale price contracts, the Trade Com- 
mission of Utah does have authority to 
enjoin him or his firm. 


[Information Insufficient as to Unfair 
Practices Act] 


If the acts of the salesman or his firm 
violate the Unfair Practices Act rather than 
the Fair Trade Act, a different question 
is presented and more information will be 
necessary before an opinion can be ren- 
dered on this aspect. We will have to know 
where the salesman procures the goods he 
is selling, that is, from the Salt Lake City 
branch or from Grand Junction or whether 
the salesman merely takes orders for goods 
and such goods are sent by the firm di- 
rectly to the customers from Salt Lake City 
or Grand Junction. Furthermore, it would 
be helpful to know whether the Grand 
Junction and Salt Lake City operations of 
the firm are conducted by separate corpo- 
rations and whether such corporation is 
incorporated in Utah, or is a foreign corpo- 
ration authorized to do business in Utah. 
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[7 67,447] Walter J. Kowalski v. Albert B. Chandler, individually and as Commis- 
sioner of Baseball, George M. Trautman, individually and as President of the National 
Association of Professional Baseball Leagues, and The Cincinnati Baseball Club Company. 


In the United States Court of Appeals for the Sixth Circuit. No. 11,624. Filed 


February 20, 1953. 
Clayton Antitrust Act and Sherman Antitrust Act 


Suit for Civil Damages—Jurisdiction—Baseball as Trade or Commerce.—The dismissal 
of a professional baseball player’s complaint (alleging that the defendants, by a monopoly 
over trade and commerce, exercised through professional “organized baseball,” have, by 
means of players’ contracts among the several clubs in the various leagues, deprived him 
of the reasonable value of his services and his opportunities for professional promotion) on 
the ground that the court had no jurisdiction of the subject matter is affirmed. The United 
States Supreme Court has clearly held that organized baseball is not trade or commerce. 
The facts presented regarding the sale of broadcasting rights for radio and television 
are not a reasonable basis for distinguishing the holding of the Supreme Court from the 


instant case. 


See the Sherman Act annotations, Vol. 1, § 1021.582; Clayton Act annotations, Vol. 1, 


q 2024.19. 


For the appellant: Maurice H. Koodish and Morse Johnson, Cincinnati, Ohio, and 


Frederic A. Johnson, New York, N. Y. 
For the appellees: 


Dinsmore, Shohl, Sawyer and Dinsmore, Cincinnati, Ohio, and 


Baker, Hostetler and Patterson, Cleveland, Ohio. 
Before ALLEN, McALtister, and MILver, Circuit Judges. 


Order 
[Complaint Against Organized Baseball] 


McAttistTeER, District Judge [In full text]: 
Appellant, a professional baseball player, 
brought suit in the district court to recover 
treble damages by reason of the alleged 
violation by appellees of Sections 1, 2, and 
3 of the Sherman Act, 26 Stat. 209, 15 U. S. 
C. A., Sections 1, 2, and 3, and under Sec- 
tion 4 of the Clayton Act, 38 Stat. 731, 15 
U.S. C. A., Section 15. Appellant’s action 
is based upon the claim that appellees, by 
a monopoly over trade and commerce, exer- 
cised through professional “organized base- 
ball,” have, by means of players’ contracts 
and agreements among the several clubs in 
the various leagues, deprived appellant of 
the reasonable value of his services and his 
opportunities for professional promotion. 


[Trial Court Dismissed Complaint] 


On motion of appellees, the district court 
dismissed the complaint on the ground that 
it failed to allege facts which are essential 
to establish the jurisdiction of the court, 
and failed to state a cause of action under 
the provisions of the above named statutes, 
and that the court, accordingly, had no 
jurisdiction of the subject matter of the suit. 
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[Baseball as Trade or Commerce) 


The issue presented is whether baseball 
is, or is not trade or commerce, and whether 
the structure known as “organized baseball” 
is engaged in trade or commerce within the 
meaning of those words as used in the 
Sherman and Clayton Acts. 


[Controlling Authority Followed] 


The controlling authority is the decision 
of the United States Supreme Court in 
Federal Baseball Club v, National League, 259 
U. S. 200, in which it was clearly held that 
organized baseball was not tradé or com- 
merce. The facts with respect to the sale 
of broadcasting rights for radio and tele- 
vision in this case, which are herein empha- 
sized by appellant as distinguishing this case 
from that cited above, are not different in 
any essential form from the sale of the 
rights of description of games over tele- 
graph wires in the Federal Baseball Club 
case, and there appears no reasonable basis 
for distinguishing that case from the one 
before us. It is the duty of this court, in 
its determinations, to follow the decisions of 
the Supreme Court, and we are not per- 
suaded to disregard the above mentioned 
authority on the speculation that the Su- 
preme Court may change its decision in 
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this regard in the future. With respect to 
the controversy before us, the language of 
Judge Chase in Gardella v. Chandler [1948- 
1949 TrapE Cases { 62,368], 172 F. 2d 402, 
405 (C. A. 2), is apposite and embodies our 
view in determining the issue herein: 


“In dealing with such a unique aggre- 
gate as organized baseball and with a 
decision in respect to it which seems to 
be directly in point on the facts, we 
should not be astute in seeking to antici- 
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court but would make its task in general 
much more difficult since it would lead to 
a constant alteration in the lower courts 
of its decisions on specific fact situations 
in the light of what would appear to be 
differing rules stated in the course of 
deciding later cases on different facts.” 


See to the same effect, Toolson v. New 
York Yankees [1950-1951 Trape Cases 
1,.62:939)|, LOMB Supp 930( Di Go Cale) yeatts 
{1952 Trapr Cases { 67,387] 200 F. 2d 198 


pate that the court which has the power 
to do so will change that decision. To 
do so would not only be an unwarranted 
attempt to usurp the authority of that 


(CG, Az 9); 
The order of the district court dismissing 
the action is affirmed. 


[67,448] Johnson & Johnson and McKesson & Robbins, Incorporated v. Charmley 
Drug Co. 


In the Supreme Court of New Jersey. No. A-52, September Term, 1952. Argued 
November 24, 1952. Decided and filed March 2, 1953. 


On appeal from the Chancery Division of the Superior Court, whose opinion is reported 
in 19 N. J. Super. 210, certified by this Court on its own motion. 


New Jersey Fair Trade Act and Sherman Antitrust Act 


Resale Price Maintenance—Validity of Alleged Fair-Trade Contract—Fair-Trade 
Contract To Appear on Invoices—Acceptance of Goods as Constituting a Contract—Rejec- 
tion of Price Restriction—Miller-Tydings Act.—A retailer which was notified by a whole- 
saler that the following legend would appear on invoices covering a manufacturer’s 
products: “Fair Trade Agreement. Purchaser, by accepting delivery from Seller of any 
fair traded commodity, agrees not to resell such commodity, by direct or indirect means, 
at less than the prescribed net retail minimum price published by the Producer or Dis- 
tributor whose trademark, brand or name appears on the commodity. This agreement not 
applicable to sales in non-fair trade states or District of Columbia”; which ordered such 
manufacturer’s products from the wholesaler which accepted them; which accepted the 
delivery of such products; and which notified the wholesaler that “I have accepted delivery 
of this merchandise but wish to advise you that your Fair Trade agreement as set forth 
on the invoices and in your notices does not bind us and is illegal. Therefore, we are at 
liberty to sell the merchandise below Fair Trade prices” cannot be obligated to sell at the 
fair-trade prices because, assuming interstate commerce is involved, the acceptance of 
the products with the definitive notice of the rejection of the price restriction precluded 
the formation of a contract within the intendment of the Miller-Tydings Act. The Act 
does not make minimum price-fixing contracts enforceable against non-signers in the field 
of interstate commerce. To hold that a contract existed under the state law, would do 
violence to fundamental principles of contract and the outstanding intent and policy of 
the Miller-Tydings Act. The supremacy clause of the United States Constitution governs. 


See the Sherman Act annotations, Vol. 1, § 1250.121, 1250.136; Resale Price Mainte- 
nance Commentary, Vol. 2, § 7230, 7306; State Laws annotations, Vol. 2, {[ 8564. 


Federal Fair Trade (McGuire) Aci 
Resale Price Maintenance—Effect of McGuire Act—Not Retroactive-—The Federal 
Fair Trade (McGuire) Act is not retroactive in its operation. 


See the Resale Price Maintenance Commentary, Vol. 2, § 7092. 
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For the appellants: Joseph H. Stamler, Newark, N. J.; Walter F. Waldau, Newark, 
N. J., of counsel; John F. McGrath, Marland Gale, and Laurence C. Ehrhardt, of the New 
York Bar, on the brief; Lorentz and Stamler for Johnson & Johnson; and Stryker, Tams 


and Horner for McKesson & Robbins, Ine. 


For the respondent: Joseph Kraemer, Newark, N. J. 


Affirming a judgment of the New Jersey Superior Court, Chancery Division, Essex 


County, 1952 Trade Cases {| 67,258. 


The opinion of the court was delivered 
by Heuer, Justice [Jn full text]: 


[Is the Retailer a Signer of a 
Fair-Trade Contract? | 


The question for decision is whether the 
defendant retailer of pharmaceutical supplies 
in interstate commerce is in the particular 
circumstances a “signer” of a minimum 
price-fixing agreement made between the 
appellant corporations, Johnson & Johnson, 
a manufacturer of medical and surgical 
supplies and dressings, and McKesson & 
Robbins, Incorporated, a wholesale distribu- 
tor of products of this class, within the in- 
tendment of the Miller-Tydings Amendment 
of the Sherman Antitrust Act adopted Au- 
gust 17, 1937 (26 Stat. 209 c. 647; 50 Stat. 
673, 693) (c, 690 1S sURS as Ga asec) eas 
expounded by the United States Supreme 
Court in Schwegmann Bros. v. Calvert Dis- 
tillers Corporation [1950-1951 TRapE CASES 
TiO2,8231 3410 We se 594) 71 Ss Ctae/ 455095 
Peed: 1035, 19AS Le Re (2) 19" (1952). 


Plaintiffs seek a judicial declaration un- 
der the New Jersey Declaratory Judgments 
Act (R. S. 2:26-66, et seq.) of the subsist- 
ence and legal enforceability of the stated 
minimum-price arrangement made pursuant 
to the Fair Trade Act of New Jersey (R. S. 
56:4-3, et seq.) between the plaintiff manu- 
facturer and the plaintiff wholesaler and an 
asserted implementing agreement binding 
the defendant retailer not to resell the 
products of Jhonson & Johnson purchased 
by defendant from McKesson & Robbins, 
by direct or indirect means, at less than 
the minimum resale price established by 
Johnson & Johnson, and for an injunction 
to that end. 


[Trial Court Ruling] 


The Superior Court, Judge Freund sitting, 
concluded that defendant was a “nonsigner” 
within the interpretative principle of the 
Schwegmann case, and therefore not bound 
by the price arrangement made by the plain- 
tiff corporations between themselves; and the 
complaint was accordingly dismissed. Plain- 
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tiff’s joint appeal from the subsequent judg- 
ment to the Appellate Division of the 
Superior Court was certified here for decision. 


[Interstate Commerce Issue Conceded] 


The basic point made is that the plaintiff 
wholesaler and the defendant retailer “volun- 
tarily entered into a binding contract under 
principles of contract law” which is “a valid 
and enforceable fair trade contract under 
the statutes.” Interstate commerce is con- 
ceded. The postulate is that the Miller-Tyd- 
ings Amendment “does not prohibit all fair 
trade contracts except those in writing and 
actually signed by the parties to be bound.” 


[The Parties] 


This is the situation of fact: 


Johnson & Johnson is a New Jersey 
corporation; and McKesson & Robbins, a 
Maryland corporation. The former operates 
manufacturing plants in New Jersey, New 
York and Illinois; the latter is a wholesale 
distributor of the products of various manu- 
facturers, including Johnson & Johnson’s, 
and maintains warehouses and offices in 
most of the states of the Union, including 
New Jersey. Johnson & Johnson’s trade- 
marked commodities are sold throughout 
the Union subject to a minimum price 
schedule of which notice is given to the 
trade from time to time through its own 
price pamphlets and by means of other drug 
publications. Their products are traded in 
free and open competition with commodities 
of the same class produced or distributed 
by others. Defendant, a New Jersey corpo- 
poration, operates a retail drug store in 
Newark, New Jersey. The crucial evidence 
is largely documentary. 


[Letters Sent to Retailer—Notification 
of Fair-Trade System] 


On July 2, 1951, the Newark, New Jersey, 
Division of McKesson & Robbins forwarded 
a letter to all its retail customers, defendant 
among them, stating that “by virtue of fair 
trade contracts entered into” by named manu- 
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facturers, the writer had been “authorized 
and obligated to get retail fair trade agree- 
ments from all” of its customers binding 
them “to sell commodities of these manu- 
facturers at not less than the net minimum 
retail prices prescribed by the manufacturer 
in accordance with the applicable fair trade 
laws of the states where the sales are made.” 
The letter then advised the addressee that 
the 


“method of your entering into the con- 
tract will be through the inclusion of a 
fair trade agreement in our regular terms 
of sale so that whenever you buy from us 
you will know that the purchase includes 
an obligation on your part as follows: 


‘FAIR TRADE AGREEMENT. Pur- 
chaser, by accepting delivery from Seller 
of any fair traded commodity, [agrees not 
to resell such commodity,] by direct or 
indirect means, at less than the prescribed 
net retail minimum price published by 
the Producer or Distributor whose trade- 
mark, brand or name appears on the 
commodity. This agreement not appli- 
cable to sales in non-fair trade states or 
District of Columbia’.” 


The letter continued: 


“To confirm and reiterate this agree- 
ment on your part, the terms thereof will 
be placed on every invoice which we will 
hereafter send to you.” 


The letter listed three manufacturers 
whose products were then covered by Mc- 
Kesson’s fair trade agreement. Johnson & 
Johnson was not among them; but the letter 
said: 


“At the present time the legend agree- 
ment will not apply to products of other 
manufacturers. However, whenever addi- 
tional manufacturers may obligate us to 
get a fair trade agreement for them we 
shall give you notice thereof and after 
you receive such notice the legend agree- 
ment will apply to any purchases you may 
thereafter make of products of such ad- 
ditional manufacturers.” 


On July 5, 1951, McKesson sent a second 
letter to its retail customers, including 
defendant, headed as to subject matter: 
“Fair Trade Legend Agreement—Johnson 
& Johnson Products Also Covered.” The 
letter read: 


“Under date of July 2nd we wrote to 
you about the Fair Trade Agreement, 
terms of which will continue to appear on 
every invoice which we will hereafter 
send to you. 
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“We are pleased to announce that in 
addition to the manufacturers listed in the 
letter of July 2nd, Johnson & Johnson 
has now obligated us to get a Fair Trade 
Agreement from our customers covering 
the products of Johnson & Johnson. 

“Therefore, whenever you make any 
purchases hereafter of the products of 
Johnson & Johnson, as well as of the 
products of the other manufacturers listed 
in our letter of July 2nd you will know 
that those products are subject to and 
covered by the Fair Trade Agreement 
which will appear on our invoices.” 


Defendant admits the receipt of these 
letters; and there is evidence that Johnson 
& Johnson gave notice to the trade of the 
prescribed minimum retail prices of the 
subject commodities, by means of pamph- 
lets, trade journals and otherwise, before 
defendant’s purchases, and periodically there- 
after, although there was no price change 
during the period involved in this inquiry. 


[Retailer Places Orders] 


On July 9, 1951, defendant placed orders 
by telephone with both the Newark Division 
and the New York Division of McKesson 
for Johnson & Johnson commodities. On 
the following day, each division accepted 
the order and made delivery to defendant 
with the “Fair Trade Agreement” embodied 
in McKesson’s letter of July 2 endorsed 
on the invoice. In addition, by letter dated 
the same day, the New York Division of 
McKesson advised defendant that the 
“order * * * is subject to the Fair Trade 
Agreement referred to in the letters of July 
2nd, 1951 and July 5, 1951 sent to you by 
our Newark Division,” and the agreement 
“Ss included in our regular terms of sale as 
set forth on the invoice accompanying the 
merchandise which is being delivered to 
you with this letter,” and “will be included 
in any subsequent gales of Johnson & John- 
son products made by this Division to you 
or any other retailer in New Jersey.” 


[Retailer's Letter Claiming IIlegality 
of System] 


The goods, the two invoices, and the 
letter were received on July 10, and on the 
following day defendant wrote this letter 
to McKesson’s Newark Division: 

“On July 9th, 1951, I ordered from 
your New York and Newark wholesale 


divisions some Johnson & Johnson and 
Tek products. This merchandise was 
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delivered to the store on July 10, 1951. 
I note from the invoices that Charmley 
Drug Co. is to sell these Johnson & John- 
son and Tek products at the Fair Trade 
prices. 

“T have accepted delivery of this mer- 
chandise but wish to advise you that your 
Fair Trade agreement as set forth on the 
invoices and in your notices does not bind 
us and is illegal. Therefore, we are at 
liberty to sell the merchandise below Fair 
Trade prices.” 


Copies of this letter were sent to McKes- 
son’s main office in New York and its New 
York Division office, and to Johnson & 
Johnson at New Brunswick, New Jersey; 
and not long thereafter this preceeding was 
commenced. 


[Merchandise Not Returned] 


Defendant has not tendered a return of 
the merchandise. 


[Other Sources of Purchases] 


Since this action was begun, the defend- 
ant has made purchases of other commodi- 
ties directly from Johnson & Johnson under 
invoices bearing the self-same “Fair Trade 
Agreement;” and it has also purchased 
from a Philadelphia wholesaler Johnson & 
Johnson products without a “fair trade 
agreement.” The insistence is that the en- 
dorsement of this article on the face of the 
invoices renders the sales subject to that 
minimum price arrangement as a component 
of the contract. 


[Notice of Prices Assumed] 


It is said that the prescribed minimum 
retail prices for the subject commodities 
had been widely disseminated among the 
trade before the purchases were made by 
defendant, and thereby the terms of the 
asserted contract had been rendered suf- 
ficiently certain and definite for enforce- 
ment by judicial decree. Actual notice of 
the minimum resale prices is not seriously 
challenged, and may well be assumed. 


[Rejection of Price Restriction—No Contract 
Within Miller-Tydings Act] 


However, it may be phrased, the essence 
of the argument is that by this device the 
defendant retailer became bound by the 
circumstances to observe the resale price 
limitations thus sought to be laid upon him, 
even though there had been no consensual 
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acquiescence in the restriction, but rather 
an unequivocal disavowal of the obligation, 
then and thereafter. But, considered in 
the light of the explication of the Miller- 
Tydings Act in the Schwegmann case, the 
statement of the proposition carries its own 
refutation. The acceptance of the goods 
with definitive notice of the rejection of 
the price restriction precluded the formation 
of a contract within the intendment of the 
Miller-Tydings Act. 


[Limited Immunity Under Miller-Tydings 
Act] 


The Sherman Antitrust Act, in its origi- 
nal state, denounced as unlawful “every 
contract” in restraint of trade or commerce 
among the several states. 26 Stat. 209, 
c. 647; 15 U. S. C. A., sec. 1. The condem- 
nation extended to vertical price-fixing 
agreements, 1. €. agreements between a manu- 
facturer or wholesaler on the one hand and 
a retailer on the other, and agreements 
between a manufacturer and a wholesaler. 
Minimum price arrangements were illegal 
per se. Dr. Miles Medical Co. v. John D. Park 
& Sons Co. 220 UO. SPs/aesiles 2G ta37605 
L. ed. 502 (1911); United States v. Socony- 
Vacuum Oil Co., 310 U. S. 150, 60 S. Ct. 
811, 84 L. ed. 1129 (1940); United States v. 
Univis Lens Co., 316 Ux S/ 241, 62S Ct: 
1088, 76 L. ed. 1408 (1942); United States 
v. Bausch & Lomb Optical Co. [1944-1945 
TraveE CAses { 57,224], 321 U. S. 707, 64 
S. Ct. 805, 88 L. Ed. 1024 (1944); Kiefer- 
Stewart Co. v. Joseph E. Seagram & Sons, 
Inc. [1950-1951 Trane Cases § 62,737], 340 
UNSaZ11 71S SE 259 59S rede Z1OuGlosiliys 
Price-maintenance contracts and agreements 
remain within the interdiction of the Sher- 
man Act except as modified by the Miller- 
Tydings Act. Where interstate commerce 
is involved, the state is powerless to im- 
munize price fixing, absent consent by the 
Congress. United States v Frankfort Dis- 
tilleries [1944-1945 Trape Cases § 57,338], 
324 URS. .293) 63S sCre 661 SSOmle nedOSimn 
(1935); Schwegmann Bros. v. Calvert Distil- 
leries Corporation, cited supra, 


The common pattern of the state “fair 
trade” regulation sanctions agreements for 
“vertical” retail price-fixing in relation to 
trademarked or branded commodities sold 
in fair and open competition with other 
commodities of the same general class, 
binding also upon retailers not parties to 
the contract who had notice of the price 
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arrangement under what has come to be 
known as the “nonsigner clause.” The 
design of the Miller-Tydings Act was to 
alleviate the proscriptions laid by the 
Sherman Act upon such price-maintenance 
agreements valid under local law, where 
interstate commerce is involved. The pres- 
ent inquiry is directed to the scope of the 
immunity. 


The Miller-Tydings Amendment provides 
that nothing therein contained “shall ren- 
der illegal, contracts or agreements pre- 
scribing minimum prices for the resale” of 
the specified trademarked or branded com- 
modities “when contracts or agreements of 
that description are lawful as applied to 
intrastate transactions” under local law. 
The making of such contracts or agree- 
ments is not to be deemed “an unfair 
method of competition” under the Sherman 
PNCt Oly Statss075, 1099.0. 090 sion pSaGrnAs 
sec. 1. But the immunity of the amend- 
ment is limited; it does not extend to “hori- 
zontal” price-fixing agreements. Excluded 
from the proviso are minimum price-fixing 
contracts or agreements “between manu- 
facturers, or between producers, or between 
wholesalers, or between brokers, or between 
factors, or between retailers, or between per- 
sons, firms, or corporations in competition 
with each other.” And the federal act does 
not have the nonsigner provision. 


[The New Jersey Act] 


The New Jersey Fair Trade Act sanc- 
tions vertical minimum price maintenance 
in intrastate transactions. And it has a 
nonsigner clause. It is therein provided 
that no “contract” relating to the sale or 
resale of a trademarked or branded com- 
modity in fair and open competition with 
commodities of the same general class pro- 
duced by others shall be rendered unlawful 
by reason of provisions (a) against resale 
by the buyer except at the price stipulated 
by the vendor, or (b) a requirement by the 
producer or vendee of the commodity that 
the purchases agree that he will not, in turn, 
resell except at the price stipulated by the 
producer or vendee. R. S. 56:4-5. And the 
wilful and knowing advertising, offering for 
sale or selling any commodity at less than 
the price stipulated in any contract made 
pursuant to R. S. 56:4-5, “whether the per- 
son so advertising, offering for sale or sell- 
ing is or is not a party to such contract,” 
constitutes “unfair competition” actionable 
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at the suit of the producer or distributor 
of the commodity or any retailer selling 
such commodity at not less than the price 
fixed in the contract. R. S. 56:4-6, as 
amended. 


This regulation has been found sufficient 
under the due process and equal protection 
clauses of the Fourteenth Amendment. 
Johnson & Johnson v. Weissbard, 121 N. J. 
Eq. 585 (E. & A. 1937); Bristol-Myers Co. 
v. L. Bamberger & Co., 122 N. J. Eq. 559 
(Ch. 1937), affirmed 124 N. J. Eq. 235 
(E. & A. 1938); Old Dearborn Distributing 
Co. v. Seagram-Distillers Corporation, 299 
U. S. 183, 57 S. Ct. 139, 81 L. ed. 109 (1936). 

But the Miller-Tydings Act does not 
make minimum price-fixing contracts en- 
forceable against “nonsigners” in the field 
of interstate commerce. This statute grants 
but a limited immunity from the ban of the 
Sherman Act. A distributor and one or 
more retailers can with impunity enter into 
an agreement for price maintenance if state 
law permits; but the ensuing contractual 
obligation does not extend to retailers not 
parties to the stipulation, for that would 
not constitute price maintenance by “con- 
tract or agreement,” but rather price fixing 
by compulsion. 


[Contract Must Be Voluntary— 
Schwegmann Case] 


The consensual element is fundamental in 
the immunizing provision of the Miller- 
Tydings Act; coercion is forbidden, and 
thus is excluded from the domain of inter- 
state commerce the compulsory subjection 
of nonsigners to the price-fixing arrange- 
ment. Said Mr. Justice Douglas in the 
Schwegmann case; This statute exempts 
only “contracts or agreements prescribing 
minimum prices for the resale” of the 
articles purchased, not “contracts or agree- 
ments” regulating “the practices of non- 
contracting competitors of the contracting 
retailers.” The act in express terms con- 
tinues the prohibitions of the Sherman Act 
against “horizontal” price fixing “by those 
in competition with each other at the same 
functional level.’’ Therefore, continued Jus- 
tice Douglas, 


‘when a state compels retailers to follow 
a parallel price policy, it demands private 
conduct which the Sherman Act forbids. 
* * * Elimination of price competition 
at the retail level may, of course, lawfully 
result if a distributor successfully negoti- 
ates individual ‘vertical’ agreements with 
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all his retailers. But when retailers are 
forced to abandon price competition, they 
are driven into a compact in violation of 
the spirit of the proviso which forbids 
‘horizontal’ price fixing. A real sanction 
can be given the prohibitions of the pro- 
viso only if the price maintenance power 
granted a distributor is limited to volun- 
tary engagements. Otherwise, the excep- 
tion swallows the proviso and destroys 
its practical effectiveness.” 


Adherence to the price-fixing scheme 
cannot be commanded by local legislative 
fiat; it must be voluntary in fact. “Con- 
tracts or agreements,’ declared Justice 
Douglas, 


- “convey the idea of a cooperative arrange- 
ment, not a program whereby recalcitrants 
are dragged in by the heels and com- 
pelled to submit to price fixing. * * * It 
should be remembered that it was the 
state laws that the federal law was de- 
signed to accommodate. Federal regu- 
lation was to give way to state regulation. 
When state regulation provided for resale 
price maintenance by both those who coi- 
tracted and those who did not, aid the 
federal regulation was relaxed only as 
respects ‘contracts or agreements’ the in- 
ference is strong that Congress left the 
noncontracting group to be governed by 
preexisting law.” 


[Contend Existence of Contract a Matter 
of State Law] 


It is urged that, even so, defendant’s 
acceptance of the goods sold constituted 
a true contract conditioned by the ‘Fair 
Trade Agreement” endorsed on the in- 
voices, and so there was a “valid agree- 
ment” under the state law within the 
concept of the Miller-Tydings Act, although 
the contract was not “signed” in the formal 
or conventional sense. The argument is 
that the existence of a price-maintenance 
contract is fundamentally a question of state 
law, even though interstate commerce is 
involved, and the assent requisite to a 
contractual obligation “arises from conduct 
and dealings and from acceptance with full 
knowledge of the consequences of accept- 
ance,” and “no signature is required.” 


True, under the State Uniform Sale of 
Goods Law a contract to sell or a sale “may 
be made in writing either with or without 
seal, by word of mouth, or partly in writing 
and partly by word of mouth, or may be 
inferred from the conduct of the parties.” 
R. S. 46:30-9. And the buyer is deemed to 
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have accepted the goods when he “intimates 
to the seller that he has accepted them, or 
when the goods have been delivered to him 
and he does any act in relation to them 
which is inconsistent with the ownership of 
the seller.” R. S. 46:30-54. Vide Hays v. 
Krasny, 101 N. J. L. 390 (E. & A. 1925). 
Defendant invokes these provisions and the 
principle that “assent may be indicated by 
acts as well as words’—citing Decker v. 
Smith & Co., 88 N. J. L. 630 (E. & A. 1915); 
Murray v. Cunard S. S. Co., 235 N. Y. 162, 
139 N. E. 226 (Ct. of App. 1923); Williston 
on Contracts (Rev. ed.) sections 90, 90A, 
1856; Restatement, Contracts, sections 72 (1) 
(a), 72 (2). 


But a contract does not come into being 
unless there be a manifestation of mutual 
assent by the parties to the same terms; 
and, while the manifestation of mutual as- 
sent is usually had by an offer and an ac- 
ceptance either in words or by conduct, it 
is elementary that there can be no operative 
acceptance by acts or conduct unless the 
offeree’s assent to the offer according to 
its terms is thereby unequivocally shown. 
There must need be an agreement—a “‘meet- 
ing of the minds” on the subject matter, to 
use a classic time-honored term, or there 
is no legally enforceable obligation. An 
expression of assent that modifies the sub- 
stance of the tender, while it may be 
operative as a counter-offer, is yet not an ac- 
ceptance and does not consummate a contract. 
In the very nature of the contract, accept- 
ance must be absolute. Potts v. Whitehead, 
23 N. J. Eq. 512 (E. & A. 1872); Runyon 
v. Wilkinson, Gaddis & Co., 57 N. J. L. 420 
(E. & A. 1894); Corn Exchange National 
Bank & Trust Co. v. Taubel, 113 N. J. L. 605 
(E. & A. 1934). If the contemplated agree- 
ment is to be bilateral, the “offeror and 
offeree, alike, must express agreement as to 
every term of the contract. The offeror does 
this in the offer; the offeree must do it in 
his acceptance.” Corbin on Contracts (1950), 
sections 9, 28, 29, 82, 83. 


Such is the nature of the contract. The 
terms “contract” and “agreement” as here 
used have the same legal connotation. A 
contract is an agreement resulting in obli- 
gation enforceable at law; and it is basic 
to an agreement entailing obligatory legal 
consequences that the parties have a distinct 
intention common to both. “Doubt or dif- 
ference is incompatible with agreement.” 
Anson on Contracts (Turck’s ed. 1929) sec- 
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tions 2, 3. In a word, a contract is a volun- 
tary obligation proceeding from a common 
intention arising from an offer and accept- 
ance. It is requisite that there be an unquali- 
fied acceptance to conclude the manifestation 
of assent. Conduct may take the place of 
written or spoken words in the formation 
of contracts; but silence does not ordinarily 
serve as an acceptance of an offer, although 
it may suggest acceptance where the par- 
ticular circumstances reasonably impose on 
the offeree a duty to speak if the offer is 
rejected. Ibid. section 23. 


[No Contract Under State Law] 


Here, the wills of the parties were not 
one on the obligatory price-maintenance 
proposal; and there was no common inten- 
tion to that end. An inference of uncondi- 
tional acceptance was not reasonably derivable 
from defendant’s conduct; quite the con- 
trary. Defendant promptly advised plain- 
tiffs that the provision endorsed on the 
invoices would not be acceptance, then or 
thereafter, and no contract in those terms 
was consummated, although defendant be- 
came liable for the price of the goods de- 
livered under a contract implied in fact. 
This is the sum of the obligation incurred 
by defendant; in the face of the affirmative 
rejection of the resale minimum price re- 
striction it cannot be enlarged to include 
that provision by conduct. 


[Contract Must Conform to Miller-Tydings 
Act] 


A holding contra would do violence to 
fundamental principles of contract and the 
outstanding intent and policy of the Miller- 
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Tydings Act. This enactment has reference 
to the true contract or agreement arising 
from the voluntary will of the parties, some- 
times termed “reality of consent;” and it 
must be enforced as written. The federal 
government has undertaken supervision of 
this undoubted field of interstate action; and 
the contract or agreement qualifying the 
restraints of the original Sherman Act must 
conform to the requirements of the Amend- 
ment. It is necessary that there be a con- 
tract in law and in fact. This has been 
determined by the federal judicial authority; 
and conformity by the state is imperative 
in this sphere of federal action. The Su-. 
premacy Clause of the Federal Constitution 
governs here. Article VI, paragraph 2. Com- 
pare Adams Express Co. v. Croninger, 226 
U.S. 491, 33 S. Gt. 148, 57 LL: ed. 314: (1913). 
Kansas City Southern Ry. Co. v. Van Zant, 
260 U. S. 459, 43'S. Ct: 176, 67. L.. ed. 348 
(1923). See, also, Williston on Contracts 
(Rev. ed.) section 90 BB. 


Effect of McGuire Act Not in Issue} 


No relief is now sought under the Mc- 
Guire Act adopted by the Congress July 14, 
1952, after this appeal was taken, as an 
amendment to the Federal Trade Commis- 
Sion eNct Ce ublics laws O42. Cr 745) Ei mtine 
5767); and we have no occasion to say more 
than that, although seeming to immunize 
also the nonsigner provisions of state acts, 
this statute is not retroactive in its opera- 
tion and does not affect the particular trans- 
actions at issue here. See the companion 
case of Hoffmann LaRoche, Inc. v. Weissbard, 
this day decided [1953 TravE Cases { 67,449], 
Neer 


Judgment affirmed. 


[1 67,449] Hoffmann-LaRoche Inc. v. Max Weissbard and Harry Weissbard, individ- 


ually and trading as Weissbard Bros. 


In the Supreme Court of New Jersey. No. A-55, September Term, 1952. 


Argued 


November 24, 1952. Decided and filed March 2, 1953. 


On appeal from the Chancery Division of the Superior Court, whose opinion is reported 
in 19 N. J. Super. 210, certified by this Court on its own motion. 


New Jersey Fair Trade Act and Sherman Antitrust Act 


Resale Price Maintenance—Enforcement of Established Prices Against Non-Signers— 
Miller-Tydings Act—Necessity of Showing Unreasonable Restraint of Trade.—Prior to 
the enactment of the Miller-Tydings Act, an arrangement for minimum prices in inter- 
state marketing was illegal per se. The Miller-Tydings Act grants a limited immunity 
from the prohibitions of the Sherman Antitrust Act concerning price restraints. This 
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immunity does not include the enforcement of fair-trade prices against non-signers in the 
field of interstate commerce. Therefore, pre-existing law governs the legality of the 
enforcement of fair-trade prices against non-signers. The contention that price mainte- 
nance is no longer per se a violation of the Sherman Antitrust Act, and that it is requisite 
that there be allegation and proof of unreasonable restraint of trade to bring an action 
against a non-signer within the interdiction of the Sherman Act, is not well taken. 


A trial court holding that interstate commerce was involved, and therefore an enfore- 
ing party was not entitled to relief against a non-signer, is affirmed. 


See the Sherman Act annotations, Vol. 1,  1250.136; Resale Price Maintenance Com- 
mentary, Vol. 2, { 7091, 7306, 7308; State Laws annotations, Vol. 2, 8564. 


Resale Price Maintenance—Non-Signer Provision of State Fair Trade Act—Miiller- 
Tydings Act—Scope of Sherman Antitrust Act.—It cannot be successfully contended that 
when the Miller-Tydings Act removed contracts valid under state fair trade acts from 
the prohibitions of the Sherman Act there was nothing left in the operation of the state fair 
trade acts to which the Sherman Act could apply, and the states were free to render 
non-compliance with fair-trade prices actionable in tort against non-signers with notice, 
a liability not dependent upon any contract, combination or conspiracy, and therefore not 
within the purview of the Sherman Act. The Sherman Act, as amended by the Miller- 
Tydings Act, forbids coercive conformance to fair-trade prices by non-signers, and it left 
no area of its constitutional power over interstate commerce unoccupied. Therefore, the 
supremacy clause of the United States Constitution governs. 


See the Sherman Act annotations, Vol. 1, J 1250.136; Resale Price Maintenance Com- 
mentary, Vol. 2, { 7306; State Laws annotations, Vol. 2, J] 8564. 


Federal Fair Trade (McGuire) Act 


Resale Price Maintenance—Dismissal of Complaint Against Non-Signer—Effect of 
McGuire Act.—Where a complaint against a non-signer has been dismissed on the ground 
that under the Miller-Tydings Act fair-trade prices cannot be enforced against a non-signer 
where interstate commerce is involved, the effect of the subsequently enacted Federal Fair 
Trade (McGuire) Act upon the decision will not be considered. The McGuire Act has 
no effect upon the transactions, and the complaint does not charge transgressions of the 
Act. The McGuire Act is not retroactive in operation. 


See the Resale Price Maintenance Commentary, Vol. 2, J 7092. 
For the appellant: Joseph H. Stamler (Lorentz and Stamler), Newark, N. J. 


For the respondents: Sanford Freedman; Samuel Kaufman and John M. Kaufman 
on the brief; and Bilder, Bilder and Kaufman, Newark, N. J. 


Affirming a judgment of the New Jersey Superior Court, Chancery Division, Essex 
County, 1952 Trade Cases ff] 67,258. 


The opinion of the court was delivered 


than the retail prices established by plaintiff 
by HEHER, Justice [In full text]: 


for the trade from time to time pursuant to 
the cited Fair Trade Act, and for an injunc- 


[Action for Damages and Injunction] tion against a repetition of such acts. 


We have here a proceeding in equity 


ander ther New Jerer, Durer ode ae [Judgment for Retailer in Trial Court] 


(R. S. 56:4-3, et seg.) for the recovery of 
damages to good will and property of 
$10,000 ensuing, as is said, from the ad- 
vertising, offering for sale, and the sale by 
the defendant retail druggists at stores in 
Newark, New Jersey, of trademarked and 
branded pharmaceutical preparations and 
commodities produced, sold and distributed 
by plaintiff, a New Jersey corporation, at less 
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The Superior Court gave summary judg- 
ment in favor of defendants; and plaintiff's 
appeal to the Appellate Division of the 
Superior Court was certified here for deci- 
sion on our own motion. 


[Action Based on Non-Signer Provision] 


Unlike the case of Johnson & Johnson v. 
Charmley Drug Co., this day decided [1953 
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TRADE CASES { 67,448], 11 N. J., the asserted 
obligation of defendants to conform to the 
prices fixed by the plaintiff producer and 
distributor is grounded not in a “contract” 
or an “‘agreement” made by defendants with 
plaintiff or an intermediate wholesaler or 
distributor of plaintiff's products under a 
mutual price-maintenance arrangement, but 
rather in the “nonsigner” clause of the State 
Fair Trade Act classifying as actionable 
“unfair competition” the wilful and know- 
ing advertising, offering for sale, or the sale 
at less than the price stipulated in any 
contract entered into pursuant to the provi- 
sions of section 5 of the Act, regardless of 
whether the actor is or is not a party to such 
ecntract. R.S: 56:4-6. 


[Defense—Interstate Commerce] 


The complaint alleges that notwithstand- 
ing “notice and knowledge” of price-mainte- 
nance contracts made by plaintiff with 
retailers in New Jersey for the protection 
of plaintiff’s good will symbolized by de- 
scriptive trademarks, brands and _ labels, 
defendants “offered for sale and sold the 
products of plaintiff at less than the mini- 
mum resale prices.’”’ And it was stipulated 
in the pretrial order that defendants “are 
not at this time parties to a fair trade con- 
tract with the plaintiff, and the case is to 
be tried as if the defendants are noncon- 
tracting parties with the plaintiffs under 
the Fair Trade Act of New Jersey.” 


Sales made in disregard of the minimum 
price standard thus set by plaintiff are 
conceded; they are defended as sales in 
interstate commerce by noncontracting re- 
tailers who are not comprehended in the 
immunizing provision of the Miller-Tydings 
Amendment of the Sherman Antitrust Act. 
26 Stat. 209, c. 647; 50 Stat. 673, 693, c. 690; 
IS ASC seeds 


[Producer's Contentions] 


This is the substance of the points made 
for reversal of the judgment: (1) Price 
maintenance “is no longer per se a violation” 
of the Sherman Act, and so it is requisite 
that there be an allegation and proof of 
“unreasonable” restraint of trade to bring 
the case within the interdiction of the Sher- 
man Act, an issue in its very nature not 
determinable upon motion for summary 
judgment; and (2) the Interstate Commerce 
Clause of the United States Constitution 


Trade Regulation Reports 


Cited 1953 Trade Cases 
Hoffmann-LaRoche Inc. v. W eissbard 


68,267 


(Article I, section VIII, paragraph 3) is not 
justly susceptible of a construction that will 
deprive New Jersey “of its right to legislate 
under the police power concerning economic 
conditions and public welfare.” 


The argument runs thus: 


Since the passage of the Miller-Tydings 
Amendment of August 17, 1937, “price 
maintenance may be valid under” the Sher- 
man Act, and “if this is so and price fixing 
Or price maintenance is no longer illegal 
‘per se,’ only “an unreasonable restraint 
of trade” will constitute a violation of the 
Sherman Act, and the issue is one for “a 
final hearing on the facts.” Indeed, it is 
contended that the amendment “removed 
from the ‘per se’ category resale price 
maintenance.” The reasoning is that under 
the amendment “not all price fixing is ille- 
gal,” and therefore “price fixing is no longer 
illegal per se,’ and it is now requisite that 
the Sherman Act be examined “not in light 
of the public policy as it existed in 1911,” 
when the case of Dr. Miles v. John D. Park 
Cr SORS (COL, HAV We Sy BES, Sil Se Ci, Bo 
55 L. ed. 502 (1911) was decided, “but 
public policy in 1952.” 


And it is urged that where “interstate 
commerce has terminated,” and thereby the 
“objects of commerce come within the 
sphere of state legislation, the State may 
exercise its independent judgment and pro- 
hibit that which Congress did not see fit to 
forbid directly;” and that “when the Miller- 
Tydings Amendment removed from the im- 
pact of the Sherman Act contracts or 
agreements valid under State Fair Trade 
Acts, there was nothing left in the operation 
of the State Fair Trade Acts to which the 
Sherman Act could apply,’ and the State 
was free to render noncompliance with the 
producer’s price schedule actionable in tort 
against noncontracting retailers with notice, 
a liability not dependent upon “‘any contract, 
combination or conspiracy,” and therefore 
not within the purview of the Sherman Act. 
More specifically, it is said that the State 
law “creates a tort cause of action,” a 
cause of action in unfair competition which 
arises when a legal contract is entered into 
between manufacturer and retailer and no- 
tice is given,” and the immunity accorded 
contracts under State law by the cited 
amendment of the Sherman Act freed the 
State “to create a cause of action in tort;” 
the “legal contract then becomes only a 
condition precedent to a tort action,’ and 
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“is the determining factor as to when the 
action in tort ripens.” 
These grounds are not well taken. 


[Price Fixing Prior to Miller-Tydings Act] 


Prior to the adoption of the Miller-Tyd- 
ings Act, an arrangement for minimum 
prices in interstate marketing, like other 
types of price fixing, was illegal per se. 
Dr. Miles v. John D. Park & Sons Co., cited 
supra. Price standardization was inimical 
to the basic policy of freedom of trade 
and competition embodied in the Sherman 
Act. “Under the Sherman Act a combina- 
tion formed for the purpose and with the 
effect of raising, depressing, fixing, pegging, 
or stabilizing the price of a commodity in 
interstate or foreign commerce is illegal 
per se” United States v. Socony-Vacuum 
OdsGo= e310) UF SS 1504223009 SCE siiy 84 
L. ed. 1129, 1168 (1940). To the same effect: 
United States v. Univis Lens Co., 316 U. S. 
241, 62 S. Ct. 1088, 76 L. ed. 1408 (1942) ; 
United States v. Bausch & Lomb Optical Co. 
[1944-1945 TraApE CAsEs § 57,224], 321 U.S. 
707, 64 S. Ct. 805, 88 L. ed. 1024 (1944) ; 
Kiefer-Stewart Co. v. Joseph E. Seagram & 
Sons, Inc. [1950-1951 Trane Cases { 62,737], 
S400 Os: Zils 71S) Cte 209s 95 gered a1 
(1951). 


[Miller-Tydings Act Grants Limited 
Immunity | 


A system of contracts for price mainte- 
nance between manufacturers and wholesale 
and retail merchants constitutes unlawful 
restraint of trade at common law, and as to 
interstate commerce was within the inter- 
diction of the Sherman Act until the passage 
of the Miller-Tydings Amendment, even as 
to proprietary medicines made under a se- 
cret process and identified by distinctive 
trademarks, brands, labels, and like insignia. 
Dr. Miles v. John D. Park & Sons Ce., cited 
supra; Old Dearborn Distributing Co. v. Sea- 
gram-Distillers Corporation, 229 U. S. 183, 
2715. Gt139.:81 1. ed! 1094936): 

The Miller-Tydings Act grants but a 
limited immunity from the mandate of the 
Sherman Act against price restraints. It 
immunizes purely voluntary contracts or 
agreements prescribing minimum resale 
prices for the specified trademarked or 
branded commodities in interstate com- 
merce. But, unlike the State Fair Trade 
Law, this act does not have a nonsigner 
clause; and minimum price-fixing contracts 
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are still unenforceable against noncontract- 
ing retailers in the field of interstate com- 
merce. The consensual element is fundamental 
in the statutory immunity. “When state 
regulation provided for resale price mainte- 
nance by both those who contracted and 
those who did not, and the federal regula- 
tion was relaxed only as respects ‘contracts 
or agreements,’ the inference is strong that 
Congress left the noncontracting group to 
” Schweg- 
mann Bros. v. Calvert Distillers Corporation 
[1950-1951 Trapve Cases { 62,823], 341 U. S. 
384571 SHiGEe745 405s rede 103 SOs Aaa asia 
(2) 1119 (1952). See, also, Johnson & John- 
son uv. Charmley Drug Co., cited supra. Price 
fixing is illegal per se under the Sherman 
Act except as modified by the Miller-Tyd- 
ings Amendment; and the amendment does 
not encompass noncontracting retailers. 


[Sales Concern Interstate Commerce] 


The sales made by defendants indubitably 
concerned interstate commerce. The sub- 
ject commodities were purchased by de- 
fendants from jobbers outside New Jersey, 
for delivery to defendants’ retail stores in 
New Jersey. Plaintiff is engaged in inter- 
state commerce; and there can be no doubt 
that the particular products, manufactured 
in New Jersey, to all intents and purposes 
touching federal power remained in inter- 
state commerce when these purchases were 
made and thereafter until their resale to the 
consumer. 


The pretrial order stipulates that plaintiff 
“sells its products manufactured in New 
Jersey throughout the United States,” and 
“does business from its New Jersey plant 
in New Jersey and in other states” of the 
Union. And plaintiff's answers to inter- 
rogatories reveal that while its one plant 
was in New Jersey, it has business offices 
in seven sister states, and now has fair 
trade contracts in force in forty-four states, 
all governed by the one price schedule when 
the complaint herein was filed. All of 
plaintiff’s business in the United States was 
done from its New Jersey plant; and in 
1951 plaintiff spent in excess of $1,000,000 
for the advertising of its products on a 
national scale. 


The insistence is that defendants’ sales 
of plaintiff's products were “local retail 
sales” in Newark, New Jersey, when the 
subject commodities were no longer in 
interstate commerce. But the principle of 
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the Schwegmann case is to the contrary. It 
does not matter that here the goods were 
manufactured at plaintiff’s New Jersey plant 
and eventually sold at retail in New Jersey. 
The commodities had gone into interstate 
commerce and were purchased by defend- 
ants in New York while still in the channels 
of commerce between the states, for resale 


in New Jersey. The distribution was 
through the medium of interstate com- 
merce. But the purchase of the goods in 


New York is not necessarily a differentiat- 
ing circumstance. The sales to the con- 
sumer on the local level constituted an 
integral part of the interstate process com- 
prehended in the Commerce Clause of the 
United States Constitution. 


Intrastate activities may be so related to 
interstate commerce as to be subject to 
federal regulation. The economic effects of 
the intrastate practice upon the interstate 
commerce may call for the exercise of the 
national regulatory power for the protection 
of an interest within the federal province. 
Wickard v. Filburn, 317 U. S. 111, 63 S. Ct. 
82, 87 L. ed. 122 (1942); Mandeville Island 
Farms v. American Crystal Sugar Co. [1948- 
1949 Trane Cases J 62,251], 334 U. S. 219, 
68 S. Ct. 996, 92 L. ed. 1328 (1948). 


The exercise of the commerce power is 
not confined to the regulation of commerce 
between the states. It reaches those activi- 
ties intrastate which so affect interstate 
commerce as to render regulation appro- 
priate to a legitimate end in the federal 
field. The federal regulatory authority 


“extends to those intrastate activities 
which in a substantial way interfere with 
or obstruct the exercise of the granted 
power. * * * Competitive practices which 
are wholly intrastate may be reached by 
the Sherman Act because of their injuri- 
ous effect on interstate commerce. So 
too the marketing of a local product in 
competition with that of a like com- 
modity moving interstate may so interfere 
with intrastate commerce or its regula- 
tion as to afford a basis for Congressional 
regulation of the intrastate activity. It 
is the effect upon the interstate commerce 
or its regulation, regardless of the par- 
ticular form which the competition may 
take, which is the test of federal power.” 
Umited States v. Wrightwood Dairy Co., 
BASE Std 06275 2Gt0523,1 86 ested: (7/26 
(1942). 

If the economic process involves intra- 


state as well as interstate action, as a 
unitary whole, it is of no moment whether 
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the restraint operates upon the one or the 
other activity, if interstate commerce is sub- 
stantially affected. Given a restraint of the 
character banned by the Sherman Act, 
“though arising in the course of intrastate 
or local activities, and a showing of actual 
or threatened effect upon interstate com- 
merce, * * * the restraint must fall.” Mande- 
ville Island Farms v. American Crystal Sugar 
Co., cited supra. “The source of the restraint 
may be intrastate, as the making of a con- 
tract or combination usually is; the applica- 
tion of the restraint may be intrastate, as it 
often is; but neither matters if the neces- 
sary effect is to stifle or restrain commerce 
among the states. If it is interstate com- 
merce that feels the pinch, it does not 
matter how local the operation which ap- 
plies the squeeze.” United States v. Women’s 
Sportwear Manufacturers Association [1948- 
1949 Trape Cases § 62,390], 336 U. S. 460, 
69 S. Ct. 714, 93 L. ed. 805 (1949). A dis- 
tinction is to be made “between a course 
of conduct wholly within a state and con- 
duct which is an inseparable element of a 
larger program dependent for its success 
upon activity which affects commerce be- 
tween the states.” United States v. Frankfort 
Distillers, Inc. [1944-1945 TRrapE CASES 
N0/,d50 324 UL 5.0293.65. S) Cre oolaess 
L, ed. 951 (1945). 


[Scope of Sherman Act] 


The distribution of plaintiff's products is 
a nation-wide economic operation designed 
to market the goods under a uniform mini- 
mum price standard, if that can be accom- 
plished by contracts or agreements pursuant 
to the several state fair trade acts; and intra- 
state activities to that end are so intimately 
identified with the interstate commerce as 
to be an integral and inseparable part of it. 
The regulation of the local market is an 
integral part of a larger policy that depends 
for its consummation upon activity which 
directly affects commerce between the states. 
Vide Johnson & Johnson v. Weissbard, de- 
cided this day [1953 Trape Cases § 67,450], 
11 N. J. But the Sherman Act, as thus 
amended, forbids coercive conformance to 
the minimum price schedule by the non- 
contracting retailers. The Sherman Act 
“left no area of its constitutional power 
unoccupied; it exercised all the power it 
possessed.” United States v. Frankfort Dis- 
tillers, Inc., cited supra. The Supremacy 
Clause of the federal Constitution governs. 
Article VI, paragraph 2. 
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[McGuire Act Has No Effect on 
Present Transactions] 


By a supplemental brief, plaintiff suggests 
that if its application for a permanent in- 
junction were to be considered now, the 
McGuire Act adopted by the Congress July 
14, 1952, after this appeal was taken, as an 
amendment to the Federal Trade Commis- 
sion Act (Public Law 542, c. 745, H. R. 
5767) would prevail, and therefore the case 
should be heard “on its merits.” This 
statute would seem to include the nonsigner 
provisions of state fair trade laws within 
the immunity granted by the Miller-Tyd- 
ings Act. 


But we are not concerned with a statute 
retroactive in operation, The McGuire Act 
has no effect whatever upon the transactions 
here involved; and it would be contrary to 
simple justice and sound orthodox practice 
now, in this very proceeding, to enjoin the 
repetition of acts lawful when done but 
rendered unlawful thereafter by a legislative 
act supervening the judgment properly 
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dismissing the complaint for want of a 
cause of action. The judgment should be 
affirmed as well founded in the law, not 
reversed for the issuance of an injunction 
upon a complaint that does not charge 
transgressions of the altered statutory law 
or impending injury from violations of the 
new law. 


An injunction usually issues to prevent 
an anticipated or threatened injury, either 
to protect against a repetition of unlawful 
conduct or to guard against reasonably ap- 
prehended misconduct or infringement of 
legal right. Bayonne Textile Corporation v. 
American Federation of Silk Workers, 116 
N. J. Eq. 146 (E. & A. 1934). If the need 
for injunctive relief arises, the remedy may 
then be invoked. The legal sufficiency and 
application of the McGuire Act remain to 
be determined in proceedings in the normal 
course involving transactions subsequent to 
its adoption. 


Judgment affirmed. 


[67,450] Johnson & Johnson, Colgate-Palmolive-Peet Company, and Lambert 
Pharmacal Company v. Harry Weissbard and Max Weissbard, partners trading as Weiss- 


bard Bros. 


Burroughs Wellcome & Co. (U. S. A.), Inc. v. Harry Weissbard and Max Weiss- 
bard, individually and trading as Weissbard Bros. 


In the Supreme Court of New Jersey. Nos. A-53 and A-54, September Term, 1952. 
Argued November 24, 1952. Decided and filed March 2, 1953. 


On appeals from the Chancery Division of the Superior Court, certified by this Court 


on its own motion. 


New Jersey Fair Trade Act and Sherman Antitrust Act 


Resale Price Maintenance—Injunction Against Non-Signers—Grounds for Vacating 
—Miller-Tydings Act.—Judgments vacating injunctions restraining non-signers of fair- 
trade contracts from selling fair-trade products at less than the retail prices established 
by the plaintiffs are affirmed. Compliance with the injunctions of the state court would 
result in the restraint of trade prohibited by the Sherman Antitrust Act because the 
Miller-Tydings Act does not permit the enforcement of fair-trade prices against non- 
signers where interstate commerce is involved. Therefore, the injunctions should be 
vacated in keeping with the supremacy clause of the United States Constitution. 


The contention that only intrastate commerce is involved was not established. 


See the Sherman Act annotations, Vol. 1, 1250.136; Resale Price Maintenance 
Commentary, Vol. 2, 7306, 7362; State Laws annotations, Vol. 2, 7 8564. 


For the appellants: Joseph H. Stamler (Lorentz and Stamler), Newark, N. J., for 
Johnson & Johnson; Edward J. O’Mara (O’Mara, Schumann, Davis and Lynch), Jersey 
City, N. J., for Colgate-Palmolive-Peet Co.; William H. Osborne, Jr. (Pitney, Hardin 
and Ward), Newark, N. J., for Lambert Pharmacal Co.; and Leo Blumberg (Gross and 
Blumberg), Newark, N. J., for Burroughs Wellcome & Co. (URS aAS) a lite: 


For the respondents: Sanford Freedman, Samuel Kaufman and John M. Kaufman on 
the brief, and Bilder, Bilder and Kaufmann, Newark, N. J. 
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The opinion of the court was delivered 
by Heuer, Justice [Jn full text] : 


The issues here are ruled by the princi- 
ples applied in the companion cases of 
Johnson & Johnson v. Charmley Drug Co. 
[1953 Trape Cases J 67,448], 11 N. J. and 
Hoffmann-LaRoche Inc. v. Weissbard Bros. 
[1953 Trapve Cases J 67,449], 11 N. J. 


The judgments or orders under appeal 
vacated injunction directed to defendants, 
prohibiting the advertising for sale, offering 
for sale, and the sale at retail of trademarked 
and branded pharmaceutical preparations, 
surgical dressings and bandages, medicated 
toilet articles, and like commodities sever- 
ally produced, sold and distributed by plain- 
tiffs, at less than the retail prices established 
by plaintiffs for the trade “from time to 
time” pursuant to the New Jersey Fair 
Trade Act. R. S. 56:4-3. The injunctions 
issued in accordance with final decrees of 
the old Court of Chancery entered June 1, 
1937 on a bill of complaint tendered by the 
plaintiffs in A-53, Johnson & Johnson, Col- 
gate-Palmolive-Peet Company, and Lambert 
Pharmacal Company, and on June 23, 1941 
on the complaint of the plaintiff in A-54, 
Burroughs Wellcome & Co. (U. S. A.) Ine. 
Johnson & Johnson v. Weissbard Bros., 121 
N. J. Eq. 585 (E. & A. 1937); Burroughs 
Wellcome & Co. (U. S. A.) Inc. v. Weissbard 
Bros., 129 N. J. Eq. 563 (ch. 1941), affirmed 
130 N. J. Eq. 605 (E. & A. 1942). 


[Non-Signers Invoke Sherman Act] 


Defendants are noncontracting retailers. 
They invoke the Sherman Antitrust Act of 
July 2, 1890 (26 Stat. 209, c. 647; 15 USCA 
sec. 1), following the holding of the United 
States Supreme Court in Schwegmann Bros. 
v. Calvert Distillers Corporation [1950-1951 
TRADE Cases { 62,823], 341 U. S. 384, 71 S. 
(65745, 95 We ed) 1035) 198AT LY RE Qya1119 
(1952), that the immunizing provision of 
the Miller-Tydings amendment of the Sher- 
man Act adopted August 17, 1937 (50 Stat. 
Gi3sn00Gs.ce10902), 15 MUSCAmsecen 1) has 
reference to voluntary contracts or agree- 
ments prescribing minimum resale prices 
for the specified commodities in interstate 
commerce and does not encompass “non- 
signers.” 


[Claim Error in Vacating Injunctions] 


It is said that the motions to vacate the 
injunctions were improvidently granted for 
want of a ground recognized by Rule 3:60-2. 
“Mistake, inadvertence, surprise, or excus- 
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able neglect,” “newly discovered evidence,” 
“fraud, misrepresentation, or other miscon- 
duct of an adverse party,” are ruled out; and it 
is urged that the underlying decrees are not 
void for want of jurisdiction of the subject 
matter or the parties. But the rule also pro- 
vides that a final judgment or order may be 
vacated where, subdivision (5), “it is no longer 
equitable that the judgment or order should 
have prospective application,” or, subdivi- 
sion (6), for “any other reason justifying 
relief from the operation of the judgment 
or order,” and these provisions comprehend 
the grounds advanced here. 


Quite apart from the rule, a court of 
equity has inherent jurisdiction to vacate 
or modify an injunction when by reason of 
a subsequent alteration in the rights and 
interests of the parties or a change of cir- 
cumstances, the continued enforcement of 
the injunctive process would be inequitable, 
oppressive, or injust, or in contravention 
of the policy of the law. Milk Wagon 
Drivers Union v. Meadowmoor Dairies, 312 
U. S. 287, 61S. Ct. 552, 85 L. ed. 836 (1941). 
An injunction is necessarily ambulatory. 
Its remedial efficacy varies with time and 
circumstances; and it is controlled accord- 
ingly to serve the ends of essential justice. 
Even without a reservation of power to 
modify the decree for an injunction, 


“power there still would be by force 
of principles inherent in the jurisdiction of 
the chancery. A continuing decree of 
injunction directed to events to come is 
subject always to adaptation as events 
may shape the need. . . . The distinction 
is between restraints that gave protection 
to rights fully accrued upon facts so 
nearly permanent as to be substantially 
impervious to change, and those that in- 
volve the supervision of changing conduct 
or conditions and are thus provisional 
and tentative. * * * The result is all 
one whether the decree has been entered 
after litigation or by consent. * * * In 
either event, a court does not abdicate its 
power to revoke or modify its mandate if 
satisfied that what it has been doing 
has been turned through changing circum- 
stances into an instrument of wrong. We 
reject the argument for the interveners 
that a decree entered upon consent is to 
be treated as a contract and not as a 
judicial act. A different view would not 
help them, for they were not parties to 
the contract, if any there was.” Umted 
States v. Swift & Co., 286 U. S. 106, 52 
Sar@ie 40" e/6u le ede 909 GLO Seems ee: 
also, Ladner v. Siegel, 298 Pa. 487, 148 Atl. 
699) 68 PAE Ra Zn (CSHEtRLOS OR 
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[Injunction Must Be Vacated—Federal 
Supremacy Clause } 


But it is said in A-53 that neither in 
the notice of the motion to vacate the in- 
junction nor in the stipulation is it shown 
that “it would have been grossly unjust 
or inequitable to continue the effectiveness 
of the Injunction;” and that the Miller- 
Tydings Act “had absolutely no effect upon 
the decree entered prior to its passage,” 
and the “determination of the constitution- 
ality” of the State Fair Trade Act by the 
Court of Errors and Appeals “has been :n 
no wise affected by the Schwegmann decision.” 


Where compliance with the injunction 
of the State court would result in the re- 
straint of interstate trade interdicted by 
the Sherman Act, the injunction must be 
vacated in keeping with the Supremacy 
Clause of the United States Constitution. 
Article VI, section 2. The cases cited contra 
are not in point. It goes without saying 
that a continuing injunction commanding 
adherence to a price-maintenance arrange- 
ment in violation of the Sherman Act has 
no legal force or vitality. First principles 
make imperative the dissolution of an in- 
junction that intrudes upon the exclusive 
area of federal action. There is no element 
of discretion involved; state surrender to 
federal sovereignty is in such circumstances 
an obligation absolute and peremptory. In 
the field of intrastate activities state law is 
supreme if otherwise constitutionally suf- 
ficient; but there is no contention here 
(A-53) of commerce essentially intrastate 
or that the lifting of the restraint would 
constitute the abdication of state sovereignty. 


[Interstate Commerce Involved] 


But in A-54 interstate commerce is de- 
nied. Burroughs Wellcome & Co. contends 
that only intrastate commerce is involved, 
and the doctrine of the Schwegmann case 
has no application. The point is not well 
made. In this regard, the case is not unlike 
Hoffmann-LaRoche, Inc. v. Weissbard, cited 
supra. 


The plaintiff producer and distributor is a 
New York corporation whose principal 
office and place of business is in the ,City 
of New York. The distribution of its prod- 
ucts also is a nationwide operation for the 
marketing of the goods under a uniform 
minimum price standard, if such be attain- 
able by contracts and agreements made 
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pursuant to the several state fair trade laws, 
for the protection of the good will sym- 
bolized by trademarks and tradenames; and 
interrelated intrastate activities to that end 
constitute a component of the interstate 
marketing process. This plaintiff maintains 
a “fair trade department” in its New York 
establishment; and there its fair trade agree- 
ments with retailers both within and without 
the state are consummated. There, also, dis- 
tribution is made of its price schedule, as it 
varies from time to time, uniformly applicable 
throughout the Union. This plaintiff's own 
bill of complaint avers that its commodi- 
ties and the identifying trademarks “have 
been widely and extensively advertised, both 
in the State of New Jersey and in the 
United States, and an extremely valuable 
good will as a consequence of the advertis- 
ing and of the intrinsic merit of the prepa- 
ration and products attaches to them.” 
Indeed, the plaintiff does not dispute its en- 
gagement in interstate commerce and price 
fixing on a national scale. The specific 
point is that the sales at retail constitute 
a purely intrastate activity. But the sales 
to the consumer on the local level are of 
the very essence of the interstate process. 
The retail market is the outlet for goods 
distributed in interstate commerce under a 
uniform price formula designed, as just 
said, to afford nation-wide protection of 
plaintiff's good will. There is no discern- 
ible line of separation between the interstate 
and the intrastate operation. It is an inte- 
grated whole. 


Such is plaintiff's own conception of the 
scheme. The price standard is an economic 
measure nationwide in scope for the integ- 
rity of the marketing process and the secu- 
rity of its good will. This regulation of 
the local market relates to the whole of the 
commerce in the goods between the states. 


It is an integral part of a larger policy 
that depends for its consummation upon 
activity which directly affects commerce 
between the states; and thus the price 
standard is an instrument of policy that 
falls for want of conformance to the cri- 
terion of the Sherman Act. United States v. 
Frankfort Distillers, Inc. [1944-1945 Trapr 
GASES. {| 57,338], 3245USIS293)65 Sate 
661, 89 L. ed. 951 (1945). 


[State’s Police Power] 


Finally, it is urged in A-53 that the New 
Jersey Fair Trade Act constitutes an exertion 


Copyright 1953, Commerce Clearing House, Inc. 


Number 262—119 
3-12-53 


of the State’s police power and “plaintiffs’ 
cause of action in tort remains unimpaired 
by the construction of the Miller-Tydings 
Amendment.” 


The reasoning is that the State Fair Trade 
Act “does not pretend to fix prices or to 
permit the fixation of prices in another 
state,’ but “deals only with the resale of 
the product in New Jersey and makes no 
distinction between products purchased within 
or without the State.” The argument made 
in the companion case of Hoffmann-LaRoche, 
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Inc. v. Weissbard, is reiterated; and there 
1s nO occasion to add to what we said there. 


[McGuire Act Not Invoked] 


We are not called upon to assess plain- 
tiffs’ rights under the McGuire Act adopted 
by the Congress July 14, 1952, after this 
appeal was taken. Public Law, 542, c. 745, 
H. R. 5767. The statute is not invoked 
here. See the companion case of Hoffmann- 
LaRoche, Inc. v. Weissbard. 


Judgments affirmed. 


[| 67,451] Sunbeam Corporation v. Frank W. MacMillan, Sr., Frank W. MacMillan, 
Jr., Richard MacMillan, individually and as co-partners trading as MacMillan & Sons. 


In the United States District Court for the District of Maryland. Civil Action No. 
5712. Filed February 27, 1953. 


Federal Fair Trade (McGuire) Act, Maryland Fair Trade Act, 
Sherman Antitrust Act 


Resale Price Maintenance—Enforcement of Established Price—Application to Sales 
to Out-of-State Buyers—Effect of McGuire Act.—A Maryland retailer breached his 
fair-trade contract with a manufacturer when he sold the manufacturer’s products at less 
than the established fair-trade prices to a Delaware discount house which was assumed 
to be the place of delivery. The case of Sunbeam Corp. v. Wentling, 1950-1951 Trapr CASES 
{| 62,739, holding that a state fair trade act should not be construed to apply to sales by 
local retailers to consumers in other states because the state act might be considered a 
burden upon interstate commerce, cited for the contention that the Miller-Tydings Act 
legalized interstate original sales from one state to another but did not legalize resales 
by retailers in a particular state to out-of-state buyers, is not applicable because the 
subsequently enacted McGuire Act, by providing that “Neither the making of contracts 
* * * nor the exercise or enforcement of any right or right of action [under any state 
fair trade act] * * * shall constitute an unlawful burden or restraint upon, or interference 
with, commerce,” reverses by legislation the interpretation of the Miller-Tydings Act as 
judicially announced in the Wentling case. Furthermore, the reasoning in the Wentling 
case that the fair trade laws of the several states are not entirely uniform and that there 
might be different fair-trade price restrictions in different states is not applicable in the 
instant case because, being of the opinion that such differences are caused by the fair 
trader, the manufacturer’s fair-trade contracts are of national uniformity, with the excep- 
tion of names and dates. Delaware has a fair trade act similar to that of Maryland. 


See the Sherman Act annotations, Vol. 1, §1250.121; Resale Price Maintenance 
Commentary, Vol. 2, § 7092, 7116, 7308; State Laws annotations, Vol. 2, {| 8364. 


Resale Price Maintenance—Enforcement of Established Price in Interstate Salese— 
Effect of Enactment of McGuire Act on Pending Case.—The McGuire Act can be given 
effect in a case involving a retailer’s breach of a fair-trade contract by selling products 
at less than the fair-trade prices to a discount house in another state, although the Act 
was not passed until a few months after the institution of the suit, and a longer period 
of time after the interstate sales by the retailer. With respect to injunctive relief, which 
operates in the future, there is no constitutional objection to giving effect to the McGuire Act. 


See the Resale Price Maintenance Commentary, Vol. 2, J 7092, 7354. 


Resale Price Maintenance—Enforcement of Established Price—Sales to Discount 
House Not a Party to a Fair-Trade Contract.—A manufacturer’s fair-trade contract, which 
prohibits the resale of its products by a retailer at less than the fair-trade price stipulated, 
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is breached when the retailer sells the manufacturer’s products at less than the stipulated 
price to a discount house in another state. There is no merit in the retailer’s contentions 
that the transactions with the discount house were merely exchanges of merchandise from 
one retailer to another and that the transactions were not sales to a consumer. The 
discount house has not entered into an agreement with the manufacturer or with the 
retailer with respect to resale prices, and the evidence shows that the trade understanding of a 
“discount house” means one which generally sells products at less than the established prices. 


See the Resale Price Maintenance Commentary, Vol. 2, { 7304; State Laws annotations, 
Vol. 2, 8364. 


Resale Price Maintenance—Uniform National Price Maintenance Policy—Conformity 
to State Law.—A national policy of uniform resale price maintenance of a manufacturer, 
which sells its products primarily only to wholesalers in various states who by their 

contracts with the manufacturer are authorized and permitted to resell only to retailers 
’ who have executed fair-trade contracts with the plaintiff, in distributing its products, is in 
accordance with the conditions of the Maryland Fair Trade Act. 


See the Resale Price Maintenance Commentary, Vol. 2, { 7096; State Laws annotations, 
Vol. 2, { 8364. 


Resale Price Maintenance—Applicability of Fair-Trade Contract—Provision Limiting 
Scope.—The provision of a fair-trade contract which provides that the contract shall apply 
only within the states, or for delivery in states where contracts of the character of this 
contract shall be lawful would seem to imply that resales could be made only to purchasers 
in states having similar fair trade laws. 


See the Resale Price Maintenance Commentary, Vol. 2, § 7201; State Laws annotations, 
Vol. 2, J 8364. 


Resale Price Maintenance—Enforcement of Established Price—Sufficiency of Evi- 
dence—Injunction.—Two sales by a retailer, in admitted violations of the fair-trade con- 
tract, are sufficient to warrant the issuance of an injunction, especially in connection with 
the retailer’s justification of his alleged right to continue to violate the provisions of the 
contract in more substantial amounts. 


See the Resale Price Maintenance Commentary, Vol. 2, J 7354; State Laws annota- 
tions, Vol. 2, J 8364. 


For the plaintiff: J. Cookman Boyd, Jr., Baltimore, Md.; Herman T. Van Mell, Chi- 
cago, Ill.; and George M. Chapman, New York, N. Y. 


For the defendants: Bernard M. Goldstein, Baltimore, Md. 


Opinion have such fair trade laws. The plaintiff 
[Manufacturer's Fairs vadeo System maintains a national policy of uniform price 
resale maintenance. It sells its product pri- 

Cuesnut, District Judge [In full text]: marily only to wholesalers in various States 


In this case the plaintiff seeks an injunction who by their contracts with the plaintiff are 
and damages against the defendant for authorized and permitted to resell only to 
breach of a resale price maintenance con- retailers who have executed resale price 
tract under authority of the Maryland Fair maintenance contracts and agreements with 
Trade Law. Flack’s Annotated Code of the plaintiff. During past years the plaintiff 
1951, Art. 83, ss. 102 to 110. The plaintiff has expended approximately $15,000,000 in 
is an [Illinois corporation which for 20 years national advertising. Many of the dealers 
or more has manufactured and distributed also in addition advertised Sunbeam prod- 
electrical household and other appliances ucts. At the present time the plaintiff is 
under the registered trade-mark name and expending about $1,000,000 a year in national 
brand name of “Sunbeam.” It manufactures advertising. Its products consist among 
and distributes its product on a national other things of electric kitchen utensils, 
basis in all States that have a so-called fair some garden tools and electric razors. Over 
trade law. Maryland, Delaware and all the a period of years its gross sales have in- 
States of the Union except three or four, creased greatly until now they are in the 
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aggregate about $67,000,000 annually. The 
plaintiff does not sell directly to retailers 
but when a retailer in a particular State 
having a fair trade law, as in Maryland, 
executes an agreement to maintain minimum 
resale prices, that retailer is authorized to 
buy from wholesalers who obtain the plain- 
tiffs product under contracts between them. 
The wholesaler is, of course, entitled to 
resell to retailers at an authorized discount 
but the retailers are bound by their individual 
contracts to maintain the resale prices of 
which they are notified from time to time by 
the plaintiff. They are not authorized to 
give any discount or otherwise from the 
authorized minimum resale price. Plaintiff's 
trade-mark and brand name of “Sunbeam” 
has acquired through this policy of national 
advertising and resale price maintenance a 
very great value and an unauthorized breach 
of the resale maintenance contracts would 
clearly constitute a very substantial damage 
to the good will which it has built up 
through its sales policy. 


[Retailer a Signer of Contract] 


The defendant is a small retail dealer in 
electrical and other appliances with business 
in Elkton, Cecil County, Maryland. It has 
executed a resale price maintenance agree- 
ment with the plaintiff and is thereby au- 
thorized to obtain the plaintiff's products 
from wholesalers at the usual wholesale 
discount price to retailers. The case has 
been heard upon the pleadings and evidence 
and oral arguments and briefs of counsel 
for the parties. The proof shows without 
doubt that the plaintiff's resale price main- 
tenance policy in distributing its products 
is in accordance with the conditions outlined 
in the Maryland law. It is in active com- 
petition with other manufacturers of similar 
products and the agreements which it makes 
with regard to resale price maintenance are 
entirely on the so-called “vertical” level and 
not at all on the “horizontal.” 


The defendant’s contract with the plain- 
tiff has been filed in evidence as plaintiff's 
Exhibit No. 5. It is on a printed form 
headed “Sunbeam Retailers Fair Trade Con- 
tract,” dated June 25, 1951 between the 
Sunbeam Corporation and MacMillan & 
Sons, North Street, Elkton, Maryland. The 
defendant, however, is now the sole pro- 
prietor of his business. It recites that the 
plaintiff is a distributor under its trade- 
marks brands or names of “Sunbeam” etc., 
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and the “Retailer is engaged in the sale of 
such products to consumers for use, and the 
parties desire to avail themselves of the 
lawful merchandising methods authorized 
by the Fair Trade Acts and the Acts of 
Congress now and hereafter in effect and 
particularly the Fair Trade Act of the State 
in which Retailer’s principal office is lo- 
cated”. Paragraph 2 of the agreement reads 
as follows: 


“Retailer will not (except as specifically 
permitted by statute) advertise, offer for 
sale or sell Producer’s products (described 
in the Supplement furnished herewith, or 
in such Supplement as it may from time 
to time be amended) acquired by Retailer 
while this contract is in effect, at less than 
the minimum retail selling price stipulated 
therein, plus on each sale the amount of 
any applicable sales, use, excise, or similar 
taxes.” 


And the last paragraph of the printed agree- 
ment (10th) provides: 


“This agreement shall only apply to 
sales, offers or advertisements within states, 
or for delivery in states where agreements 
of the character of this agreement shall 
be lawful under any statute, law or public 
policy now or hereafter in effect. It shall 
be binding upon the successors and as- 
signs of the parties.” 

The agreement was signed by the Sunbeam 
Corporation as Producer and by the de- 
fendant as Retailer. Other paragraphs of 
the agreement implementing and incidental 
to the main purpose of the contract are not 
in point in this case. 

The contract provided also that it might 
be terminated on ten days’ written notice by 
either party to the other. It has not been 
terminated, 


[Sales at Discount to Party in Another State] 


I find from the evidence that the defend- 
ant has breached this contract in that he has 
admittedly sold on two occasions the plain- 
tiffs products at less than the authorized 
minimum retail selling price stipulated to 
persons whom he described as “friends” and 
which sales were admittedly in violation of 
the contract. In a much larger amount, 
however, the defendant has also breached 
the contract in that he has sold $10,000 
worth of the plaintiff's products to Klein’s 
Discount House in Wilmington, Delaware, 
at a discount of about 40% from the au- 
thorized minimum sales price. The defend- 
ant seeks to justify these latter transactions 
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with Klein as merely exchanges of mer- 
chandise from one Retailer to another and 
contends that they were not a breach of the 
contract because (1) they were not sales to 
a consumer and (2) that they should be 
excluded from the contract because they 
were interstate sales, that is, sales to Klein 
in Delaware which State, however, has a 
fair trade law similar to that of Maryland. 
Klein has not made any agreement with the 
plaintiff or the defendant with respect to 
resale prices and the evidence shows that 
the trade understanding of a “discount house” 
means one which generally sells commodi- 
ties, including particularly the well-known 
brands, at less than the established prices. 
The defendant further explains his dealings 
with Klein by saying that some time ago 
when he was very short of capital and his 
business was on the verge of failing because 
he could not keep on hand a sufficient in- 
ventory, Klein had helped him by providing 
him with goods on consignment with per- 
mission to sell and account for the proceeds 
by paying Klein the cost plus ten per cent 
and that this practice was continued from 
time to time, the balance of exchanges being 
substantially more received by the defendant 
than by Klein for what he sold or exchanged 
with Klein. 

I find no legal merit on the defendant’s 
contention that he was at liberty to sell to 
a Retailer or any one at less than the plain- 
tiff’s established minimum prices. That con- 
struction of the contract is not permissible 
under its plain wording which prohibits the 
resale of plaintiff's products acquired by the 
defendant (Retailer) “at less than the retail 
minimum price stipulated therein.” Nor can 
I see any inerit in the defendant’s contention 
that the transactions with Klein were not 
sales but only exchanges. Obviously they 
were sales even though called “exchanges.” 


Court Decisions 
Sunbeam Corp. v. MacMillan 


Number 262—122 
3-12-53 


[Assume Goods Delivered in Other State] 


The only question that calls for discussion 
in this case arises on the defendant’s con- 
tention that his sales to Klein were not a 
breach of his contract with the plaintiff. 
But whether the defendant made deliveries 
to Klein in Maryland or in Delaware did 
not clearly appear on the evidence, as I 
recall it. If the deliveries or some portion 
of them were made to Klein in Maryland 
there would be no need to discuss this latter 
point; but for the purpose of the discussion 
I will assume that some or most or indeed 
all of the deliveries were made to Klein in 
Delaware. 


[A pplication of State Act] 


Counsel for the parties have discussed this 
point of the case primarily as arising under 
the well-known Miller-Tydings Amendment 
by Congress in 1937 to the Sherman Anti- 
trust Law (15 USCA, s. 1) which in short 
effect exempts resale price maintenance con- 
tracts as authorized by State fair trade laws 
from what would otherwise have been their 
illegality as unlawful restraint of interstate 
trade. But in my view the more direct ap- 
proach to the problem arises on the application 
of the Maryland statute. The jurisdiction of 
the court in this case is based on diverse 
citizenship only and therefore we must first 
consider the terms of the Maryland statute 
and its interpretation and application by the 
Maryland Court of Appeals (Erie R. R. v. 
Tompkins, 304 U. S. 64).* 

There have been several decisions of the 
Maryland Court of Appeals upholding the 
validity of the statute against both State 
and federal constitutional provisions, and ap- 
plying and enforcing it against defendants- 
who have wilfully and knowingly violated 
minimum resale prices authorized by manu- 


1 The Maryland statute (Flack’s Annotated 
Code of Maryland of 1951, Vol. 3, Art. 83, ss. 
102-110) was first enacted in 1935 with subse 
quent amendments. The principal sections here 
in point are 103 and 107, which read as follows: 

“103. No contract relating to the sale or 
resale of a commodity which bears, or the label 
or container of which bears, or the vending 
equipment from which a commodity is sold to 
consumer bears, the trademark, brand, or 
name of the producer or distributor of such 
commodity and which commodity is in free and 
open competition with commodities of the same 
general class produced or distributed by others 
shall be deemed in violation of any law of the 
State of Maryland by reason of any of the 
following provisions which may be contained in 
such contract: 
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“(A) That the buyer will not resell such 
commodity at less than the minimum price 
stipulated by the seller. 

“(B) That the buyer will require of any 
dealer to whom he may resell such commodity 
an agreement that he will not, in turn, resell 
at less than the minimum price stipulated by 
the seller. 

“(C) That the seller will not sell such com- 
modity: 

“(1) To any wholesaler, unless such whole- 
saler will agree not to resell the same to any 
retailer unless the retailer will in turn agree 
not to resell the same except to consumers for 
use and at not less than the stipulated minimum 
price, and such wholesaler will likewise agree 
not to resell the same to any other wholesaler 
unless such other wholesaler will make the 


Copyright 1953, Commerce Clearing House, Inc. 


Number 262—123 
3-12-53 


facturers of articles bearing trade-mark or 
brand names. Most of the Maryland cases 
have been decided upon the pleadings gen- 
erally by demurrer to a bill for an in- 
junction or to the answer thereto and there- 
fore the decisions do not fully state the facts 
of the particular case, but nevertheless the 
decisions have included enforcements of the 
Act against wilful and knowing price cutters 
even though they have not personally signed 
the contract with the manufacturer and in at 
least some of the cases one or two sales alone 
have been held sufficient to justify the issuance 
of an injunction. Goldsmith v. Mead, Johnson 
& Co., 176 Md. 682 (1939) ; Schill v. Reming- 
ton-Puitnam Co., 179 Md. 83 (1940); Schill 
v. Remington-Putnam, 182 Md. 53 (1943); 
Hutzler Brothers v. Remington-Putnam [1944- 
1945 TrapvE Cases 957,335], 184 Md. 327 
(1944) ; Hutzler Brothers v. Remington-Put- 
nam [1946-1947 Trape Cases § 57,452], 186 
Md. 210 (1946); and Donner v. Calvert Dis- 
tillers Corp. [1950-1951 Trane Cases § 62,740], 
77 A. 2d 305 (1950). 


[Scope of Miller-Tydings Act] 


Prior to the passage of the Miller-Tyd- 
ings Act of 1937 resale price maintenance 
contracts had been held by the Supreme 
Court to be a violation of the Sherman Anti- 
trust Act. Dr. Miles Medical Co. v. Park & 
Sons Co., 220 U. S.373. The prior federal 
decisional law in this respect was succinctly 
summarized by Mr. Justice Douglas for 
the majority opinion of the Supreme Court 
in the case of Schwegmann Bros. v. Calvert 
Corp. {1950-1951 TrapE CASEs [62,823], 341 
U. S. 384, 386 (May 21, 1951), as follows: 


“Tt is clear from our decisions under 
the Sherman Act (26 Stat. 209) that this 
interstate marketing arrangement would 
be illegal, that it would be enjoined, that 
it would draw civil and criminal penalties, 
and that no court would enforce it. Fix- 
ing minimum prices, like other types of 
price fixing, is illegal per se. Umited States 
v. Socony-Vacuum Oil Co., 310 U. S. 150; 
Kiefer-Stewart Co. v. Seagram & Sons, 340 
U. S. 211. Resale price maintenance was 
indeed struck down in Dr. Miles Medical 
Co. v. Park & Sons Co., 220 U. S. 373. The 
fact that the state authorizes the price fix- 
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ing does not, of course, give immunity to 
the scheme, absent approval of Congress.” 


But for some years before 1937 there was 
much economic thought that public policy 
should sustain resale price maintenance in 
the interstate or national marketing of 
goods produced under established trade- 
marks and brand names provided the pro- 
ducers were in active competition with 
other products of the same general class, 
and provided agreements in support of the 
policy were made only on the so-called “‘ver- 
tical level” and not on the “horizontal 
level,’ that is to say, agreements should be 
permissible between manufacturers, whole- 
salers and retailers, but not between pro- 
ducers and producers or wholesalers and 
wholesalers, or retailers and retailers. The 
history of the development of this economic 
thought and its final success in the enact- 
ment of the Miller-Tydings Amendment to 
the Sherman Act are set out at length in 
the majority and dissenting opinions in the 
Schwegmamn case, including the appendix to 
the dissenting opinion of Mr. Justice Frank- 
furter. See also Chapter 9, Vol. 1, Toul- 
min’s Anti-Trust Laws, pages 225, 231, entitled 


“Miller-Tydings Act—Congressional His- 
tory.” 
[Wentling Decision Not Applicable] 
The Miller-Tydings Act becomes im- 


portant and relevant in the present case only 
in this way. If the Act had not been passed 
the Federal Antitrust Act would have been 
a clear defense to this suit but, shortly 
stated, the effect of that Act was to exempt 
fair trade laws of the class mentioned from 
what would otherwise have been their con- 
demnation under the Sherman Act. The 
defendant’s contention here seems to be 
that when properly construed the Miller- 
Tydings Act only legalized interstate sales 
in accordance with a resale maintenance 
price policy by a manufacturer or distribu- 
tor to wholesalers or retailers involving in- 
terstate sales to them and has no application 
to interstate sales made by retailers to in- 
terstate buyers. That is to say, the Miller- 
Tydings Act legalized interstate original 
sales from one state to another but did not 


same agreement with any wholesaler or retailer 
to whom he may resell; or 

““(2) to any retailer, unless the retailer will 
agree not to resell the same except to con- 
sumers for use at not less than the stipulated 
minimum price.’’ 

“107. Wilfully and knowingly advertising, 
offering for sale or selling any commodity at 
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less than the price stipulated, in any contract 
entered into pursuant to the provisions of Sec- 
tions 102-110, whether the person so advertising, 
offering for sale or selling is or is not a party 
to such contract, is unfair competition and is 
actionable at the suit of any person damaged 
thereby.”’ 
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legalize resales by the retailer in a particular 
state, subject to a fair trade law, to out of 
state buyers. The only federal judicial de- 
cision cited in support of this contention is 
Sunbeam Corp. v. Wentling, by the 3rd Cir- 
cuit Court of Appeals [1950-1951 TRADE 
CasEs J 62,739], 185 F. 2d 903 (Jan. 5, 1951). 
In that case the defendant, Wentling, con- 
ducted a mail order house in Pennsylvania 
and made sales therefrom both in Pennsyl- 
vania and other states at prices less than 
those authorized by Sunbeam as the manu- 
facturer. Wentling had not signed any 
contract or agreement to maintain minimum 
prices. In its first opinion in the case the 
court enjoined Wentling from price-cutting 
in intrastate sales but concluded that the 
Miller-Tydings Act should not be construed 
to legalize interstate resales because that 
would constitute an undue restraint on in- 
terstate commerce. In my opinion that 
decision is not applicable to the present 
case for several reasons. 


In the first place it may be noted in pass- 
ing that the court was there dealing with 
the Pennsylvania Fair Trade Law where 
here we are dealing with the Maryland stat- 
ute although I assume that there is no 
great difference between the two. More 
importantly, however, it is to be noted that 
Wentling was a so-called non-signer of any 
contract, while in the instant case the de- 
fendant is a signer. Again, Wentling con- 
ducted business as a mail order house from 
which it may be inferred that he was resell- 
ing in many different states, while in the 
present case the defendant has resold only 
to Delaware which has a fair trade law 
substantially like that of Maryland. 


Another reason for the non-applicability 
of the Wentling case to the instant case is 
this. Some part of the reasoning there is 
that the fair trade laws of the several states 
are not entirely uniform and that there 
might be different minimum price sale re- 
strictions in different states, as a result of 
which a retailer in one State would be em- 
barrassed to know whether resales in par- 
ticular States would or not be contrary to 
the resale price policy differing in the sev- 
eral states. I have not understood that such 
differing minimum resale prices were cre- 
ated by statutory law in the different states, 
but if they exist at all it would be due to 
the policy of the particular manufacturer. 
However, in the instant case we have no 
such difficulty because Sunbeam’s resale 
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maintenance contracts are of national uni- 
formity. The contracts are made only in 
States having a fair trade law and in ac- 
cordance with that law, and the contracts 
are uniform in their provisions in all States 
with the exception of the dates of the con- 
tract and the names of the retailers who 
sign them. And Sunbeam’s uniform policy 
is to sell only to wholesalers under uniform 
contracts as to resale to retailers, and to 
only those retailers who execute the uni- 
form resale contracts. 


But there are even more important rea- 
sons for what I think is the inapplicability 
of the Wentling decision to this case. The 
Supreme Court granted certiorari in the 
case and pending its decision thereon de- 
cided the Schwegmann case which, for the 
first time, held that the Miller-Tydings Act 
did not apply to dealers who had not signed 
any contract with the manufacturer to main- 
tain resale prices. Thereafter and because 
of the decision in the Schwegmann case, ap- 
parently alike applicable to the Wentling 
case, the Supreme Court vacated the Third 
Circuit’s decision and remanded the case 
for further consideration in the light of the 
opinion in the Schwegmann case [1950-1951 
TRADE CASES f 62,840], 341 U. S. 944. There- 
after the Third Circuit in Sunbeam Corp. v 
Wentling [1950-1951 TrapE Cases { 60,935], 
192 F. 2d 7, dismissed the original suit of 
the Sunbeam Corporation against Wentling 
because as a non-signer he was not within 
the provisions of the Miller-Tydings Act at 
all. 


[The McGuire. Act—New Law] 


But there is still further important reason 
for the non-applicability of the Wentling 
case here. The judicial decisions in Schweg- 
mann and Wentling gave much concern to 
the advocates of resale price maintenance as 
a form of interstate or national distribution 
of trade-mark and brand articles of com- 
merce. As a result Congress passed the 
so-called McGuire Act of July 14, 1952 as 
an amendment to section 5 of the Federal 
Trade Commission Act. See 15 USCA, s. 
45 (cum. supp.) and also United States 
Code Congressional and Administrative 
News of 1952, p. 3876, and the legislative 
history thereof, pp. 4139, ef seg. It is quite 
unnecessary to resort to the legislative his- 
tory of this Act to understand very clearly 
the definitely expressed view and policy of 
Congress in support of the Miller-Tydings 
Act of 1937, as the language of the Act is, 
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I think, clear and explicit. The purpose 
of the Act is stated in the first paragraph as 
follows: 


“It is the purpose of this Act to protect 
the rights of states under the United 
States Constitution to regulate their in- 
ternal affairs and more particularly to en- 
act statutes and law, and to adopt policies, 
which authorize contracts and agreements 
which prescribe minimum or stipulated 
prices for the re-sale of commodities and 
to extend the minimum or stipulated 
prices prescribed by such contracts and 
agreements to persons who are not parties 
thereto. It is the further purpose of this 
Act to permit such statutes, laws, and 
public policy to apply to commodities, 
contracts, agreements and activities in_or 
affecting interstate or foreign commerce.” 


Section 2 amends section 5 of the Federal 
Trade Commission Act by providing in 
effect in subsections (a) (1), (2) and (3) 
language quite similar to that of the Miller- 
Tydings Act; but in subsection (4) there is 
additional provision reading as follows: 


“(4) Neither the making of contracts 
or agreements as described in paragraph 
2 of this subsection, nor the exercise nor 
enforcement of any right or right of ac- 
tion as described in paragraph 3 of this 
subsection shall constitute an unlawful 
burden or restraint upon, or interference 
with commerce.” (Italics supplied) 


The significance of this last provision is 
more clearly understood when reference is 
made back to the reasoning of the Wentling 
case in the Third Circuit above referred to. 
It will be recalled that the view there ex- 
pressed was that the Miller-Tydings Act 
should not be construed to apply to resale 
interstate because that would constitute a 
restraint on the freedom of interstate com- 
merce. The language of subsection 4 seems 
very clearly to indicate that in this McGuire 
Act clarifying and reaffirming the Miller- 
Tydings Act, Congress was expressing its 
public policy to the contrary of the Wentling 
decision on that point. And if this view 
needs reinforcement it is found in the re- 
port of the House Committee on Interstate 
and Foreign Commerce (Report No. 1437 
to accompany H. R. 5767) with regard to 
the McGuire Act in which referring to sub- 
paragraph (4) it was said: 


“This is a new paragraph, included be- 
cause of the Wentling case referred to 
above. It provides that neither the mak- 
ing of a contract as directed in paragraph 
(2) nor the exercise or enforcement of 
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any right or right of action as directed 
in paragraph (3) shall constitute an un- 
lawful burden or restraint upon, or inter- 
ference with, interstate or foreign com- 
merce.” (See Report No. 1437—82nd 
Cong. 2d Sess. Feb. 27, 1952.) 


And the intent of Congress in expressing 
the purpose of the Act was even more fully 
stated on page 2 of the Report as follows: 


“The end result of the Supreme Court 
decision has been seriously to undermine 
the effectiveness of the Miller-Tydings 
Act and, in turn, of the fair-trade laws 
enacted by 45 states. H. R. 5767, as 
amended, is designed to restore the effec- 
tiveness of these acts by making it abun- 
dantly clear that Congress means to let 
State fair-trade laws apply in their total- 
ity; that is, with respect to nonsigners as 
well as signers. 


“The bill further provides that the ap- 
plication of these State laws to interstate 
transactions shall not constitute a burden 
upon interstate commerce. The purpose 
of this provision is to remove any ob- 
stacle, as far as Federal law is concerned, 
which might stand in the way of a broader 
interpretation of State fair-trade laws so 
as to make them applicable to retail trans- 
actions and retail advertising which cross 
State lines. The possible existence of such 
an obstacle was suggested by the United 
States Circuit Court of Appeals for the 
Third Circuit in its recent decision in 
Sunbeam Corporation v. Wentling (185 F. 
2d 903, December 8, 1950). In that case 
the court held that the Pennsylvania law 
should not be construed to apply to sales 
by Pennsylvania retailers to consumers 
in other States, or to advertisements in 
publications published in other States, 
because, so construed, the Pennsylvania 
statute might be considered a burden 
upon interstate commerce and might, 
therefore, be declared unconstitutional.” 
(Italics supplied) 


It will also be noted that by the McGuire 
Act Congress definitely provided that re- 
sale price maintenance policy in accord with 
and subject to the limitations of the Miller- 
Tydings Act should be effective and bind- 
ing on persons “who are not parties thereto,” 
thus in effect changing, at least as to the 
future, the result of the Schwegmann case 
which had held that the Miller-Tydings Act 
was not effective against non-signers. 


[State and Federal Power] 


In writing the Miller-Tydings and the 
McGuire Acts Congress had in mind the 
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boundaries between Federal and State power. 
As to the Antitrust Acts Congress had full 
constitutional power under the Interstate 
Commerce clause; but as to activities within 
the State the Federal power extended only 
to such activities as directly and appre- 
ciably affected interstate commerce. The 
plainly expressed purpose and policy of 
Congress in writing the two Acts was to 
remove the ban of antitrust laws from inter- 
state resale price maintenance policies con- 
ducted within the limitations of the Act. 
But Congress had no power to validate such 
price maintenance if the law of a particular 
State was to the contrary. And as the fair 
trade laws of the States were not entirely 
uniform and as a few of the States did not 
have any fair trade law, it was necessary 
in the Acts to recognize that State policy 
might be opposed to price maintenance. 
To construe these Acts of Congress to pro- 
hibit resales interstate as restraints on in- 
terstate commerce seems to me to be quite 
inadmissible. In effect it would probably 
quite destroy resale maintenance although 
quite in accord with a particular State pol- 
icy. And the injunction sought in this case 
is not against resale interstate by the de- 
fendant but against any sales below the 
stipulated minimum prices. 


[McGuire Act Applicable as to Injunction] 


It is not disputed by counsel for the 
defendant that the effect of the McGuire 
Act was to reverse by legislation the inter- 
pretation of the Miller-Tydings Act as ju- 
dicially announced in the Schwegmann case 
as to non-signers and the Wentling case as 
to interstate resales, but his contention is 
that the McGuire Act can be given no effect 
here because it was not passed until a few 
months after the institution of this partic- 
ular suit, and a longer time after the inter- 
state resales by the defendant. If it be 
assumed that the contention is sound with 
respect to plaintiff's claim for damages it 
is, I think, clearly unsound with respect to 
the prayer for an injunction which, of 
course, operates in futuro. I see no consti- 
tutional objection to giving effect to the 
McGuire Act in this case with respect to 
the injunction prayed for. A number of 
cases have ruled to this effect. Duplex Print- 
ing Press Co. v. Deering, 254 U. S. 443; 
American Steel Founders v. Tri-City Central 
T. Council, 257 U. S. 184; Texas Co. v. 
Brown, 258 U. S. 466. 
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[Resales Interstate Need Not Be Excluded] 


Returning again to the application of the 
Maryland statute and the decisions thereon, 
I find nothing in them to support the de- 
fendant’s contention that resales interstate 
must be excluded from the claim of the pro- 
vision of paragraph 2 of the contract which 
prohibits resales by the defendant at less 
than the stipulated minimum prices. 


Paragraph 10 of the agreement has also 
been quoted above. It provides that the 
agreement shall apply only “within the 
states, or for delivery in states where agrec- 
ments of the character of this agreement 
shall be lawful.” It is perhaps not clear that 
this last paragraph has any reference to 
resales for delivery in other states. It was 
a printed form of contract evidently pre- 
pared by the Sunbeam Corporation for sig- 
nature by retailers in various states and 
the probable significance of the clause as a 
whole is merely to indicate that Sunbeam 
did not intend to contract for resale price 
maintenance except with retailers in states 
having fair trade laws. However, if the 
paragraph has any significance to the terri- 
tory in which resales are to be made, it 
would seem to imply that such resales could 
be made only to purchasers in States having 
similar fair trade laws. As we have seen, 
Delaware has a fair trade law similar to that 
of Maryland. 


[Injunction Granted] 


For these reasons I conclude that the 
injunction prayed for by the plaintiff must 
be granted. I inferred from the argument 
of counsel that the plaintiff is much more 
interested in establishing the validity and 
enforceability under the Maryland law of 
the contract by enjoining future violations 
than to recover damages for past violations. 
Counsel may therefore submit an appro- 
priate decree for the iniunction. If the 
plaintiff wishes to insist upon an interloc- 
utory decree for damages to be hereafter 
assessed and ascertained, that can be given 
further consideration; but in view of the 
nature of the case as a whole, I am not 
presently disposed to include an inquiry as 
to damages in the decree. The taxable court 
costs should be imposed upon the defendant. 


I will add that under the Maryland deci- 
sions it is my opinion that the two sales by 
the defendant, in admitted violations of the 
contract, are sufficient to warrant the issu- 
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ance of the injunction, especially in connec- the question with regard to resale interstate, 
tion with the defendant’s justification of his I have thought it desirable to discuss this 
alleged right to continue to violate the pro- larger feature of the case at some length. 
visions of the contract in more substantial Counsel may submit the appropriate de- 
amounts. But in view of the importance of cree in due course. 
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x In the United States Court of Appeals for the Second Circuit. No. 154—October 
Term, 1952. Docket No. 22534. Argued “February 3, 1953. Decided March 9, 1953. 


Appeal from the United States District Court for the Southern District of New York, 
VINCENT L. LEIBELL, Judge. 


Clayton Antitrust Act and Sherman Antitrust Act 


Practice and Procedure—Suit for Civil Damages—Stockholder’s Antitrust Derivative 
Action.—A trial court’s dismissal of a stockholder’s antitrust derivative action on the 
ground that a derivative action does not lie for the recovery of treble damages under the 
antitrust laws because the claim is one at law was reversed and remanded. The antitrust 
derivative action is recognized as a proper suit in equity. Although a party is entitled to 
a verdict of a jury against him before he can be forced to pay treble damages under the 
antitrust laws, this right can be enforced without any difficulty under’ the present Federal 
Rules of Civil Procedure. The issues of the right of the stockholder to sue and of the 
violation of the antitrust laws causing damage to the corporation can be tried side by side 
Or otherwise as may be convenient. The fact that one of the issues may go to the jury 
while the other does not causes no difficulty. The dismissal for lack of jurisdiction or of 
possibility of substantive right was not justified. 

See the Sherman Act annotations, Vol. 1, { 1640.213. 

Practice and Procedure—Suit for Civil Damages—Stockholder’s Antitrust Suit—The 


dismissal of a stockholder’s suit for damages to its stock by reason of alleged antitrust 
violations was affirmed. 


See the Sherman Act annotations, Vol. 1, { 1640.213. 


Practice and Procedure—Suit for Civil Damages—Unauthorized Suit by Corporation. 
—The dismissal of a corporation’s antitrust suit on the grounds that the suit was not 
properly authorized by the corporation’s board of directors and that the president of the 
corporation did not have the authority to direct that the suit be brought is affirmed. 


See the Sherman Act annotations, Vol. 1, § 1640.211. 


Practice and Procedure—Appeal—Premature Issues.—An appellate court is of the 
opinion that it is premature to attempt to pass on other issues decided by the trial court. 

See the Sherman Act annotations, Vol. 1, J 1021, 1640.5325; Clayton Act annotations, 
Vol. 1, 2036.34, 2036.341. 

For the plaintiffs-appellants: Russell Hardy, Washington, D. C. (John Harlan Amen, 
New York, N. Y., and James Wallace Kemp and Russell Hardy Jr., both of Washington, 
D. C., on the brief). 

For the defendants-appellees: Albert C. Bickford, New York, N. Y. (Simpson, 
Thacher and Bartlett, Irving Parker, and David S. Junker, all of New York, N. Y., on 
the brief). 

Reversing and remanding, in part, a judgment of the U. S. District Court, Southern 
District of New York, 1952 Trade Cases {| 67,295. 


Before Swan, Chief Judge, and CHAsE and Crark, Circuit Judges. 
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Action by Fanchon & Marco, Inc., and 
Paramount Hollywood Theatre Corporation 
against Paramount Pictures, Inc., for dam- 
ages and injunctive relief for violation of 
the antitrust laws, wherein United Para- 
mount Theatres, Inc., was permitted to 
intervene and file a counterclaim for a 
declaratory judgment and an injunction. 
The district court directed a dismissal of 
the plaintiff's claims, D. C. S. D. N. Y. [1952 
TravE Cases § 67,295], 107 F. Supp. 532, 
and plaintiffs now appeal from a final order 
of dismissal. Reversed in part and remanded. 


[Nature of Antitrust Suit] 


Ciark, Circuit Judge [Jn full text]: This 
is an action for relief under the antitrust 
laws, 15 U. S. C. §§ 15, 16, involving the 
operation of moving picture theatres in 
Hollywood, California, the restraint of trade 
relied on being the control of movie dis- 
tribution condemned in the Paramount case, 
United States v. Paramount Pictures, Inc., 
D. C. S. D. N. Y. [1946-1947 Trape Cases 
{ 57,470], 66 F. Supp. 323, [1946-1947 TrapvE 
Cases § 57,526] 70 F. Supp. 53, [1948-1949 
TRADE CasEs § 62,473] 85 F. Supp. 881, [1948- 
1949 TrapvE Cases § 62,244] 334 U. S. 131, 
339 U. S. 974. Plaintiff Fanchon & Marco, 
Inc., owns fifty per cent of the stock of its 
co-plaintiff, Paramount Hollywood Theatre 
Corporation. Defendant Paramount Pic- 
tures, Inc., owned the other fifty per cent 
until December 30, 1949, when its shares 
were transferred to United Paramount 
Theatres, Inc., pursuant to the divestment 
requirements of the decree in the Paramount 
case. United has been permitted to intervene 
as a defendant in this case; and its answer, 
denying the plaintiff's claims with special 
defenses, contains also a counterclaim for a 
declaratory judgment and an injunction. 


[Three Separate Claims | 


The plaintiffs’ suit is upon three claims, 
based on essentially the same violations of 
the antitrust laws: one a claim by Fanchon 
& Marco individually for injury to its prop- 
erty and business, another the Theatre Cor- 
poration’s claim of injury on the same facts, 
and the third a claim by Fanchon & Marco 
as a shareholder bringing a derivative suit 
for the benefit of the Theatre Corporation 
for the same injury. From the facts alleged 
in the amended complaint it appears that 
Fanchon & Marco obtained a ten-year lease 
on a moving picture theatre in Hollywood 
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in 1941, with an option “for renewal for an 
additional ten years. Then it arranged for 
development of this business with Para- 
mount Pictures. To take over the newly 
acquired lease and operate the theatre, the 
two corporations organized Paramount 
Hollywood Theatre Corporation as a Dela- 
ware corporation in 1942, with each organ- 
izing corporation receiving one-half the 
stock and naming two of the four directors. 
The new corporation then made a contract 
with Paramount for obtaining a distribution 
of pictures from the latter. It is now the 
claim of plaintiffs that through the restraint 
found by the court in the Paramount case 
the Theatre Corporation was unlawfully de- 
prived of the competitive service of Para- 
mount in supplying first-run movies and 
suffered a loss in profits accordingly. It is 
further claimed that the Theatre Corpora- 


tion purchased a theatre site in Beverly 


Hills, but was prevented by Paramount from 
building a theatre in this potentially profit- 
able part of the Los Angeles area. In their 
action begun on March 30, 1949, plaintiffs 
ask for treble damages and attorneys’ fees 
in a total of some three million dollars, 
together with an order enjoining the defend- 
ants from voting the stock held by them in 
the Theatre Corporation and ordering them 
to return the stock to that corporation. The 
counterclaim of defendant-intervenor United 
asks for a declaratory judgment that it is 
the lawful owner of this stock and an in- 
junction against interference with its owner- 
ship or the functioning of the Theatre 
Corporation. 


[Stockholder’s Claim Insufficient] 


On extended pre-trial hearings after the 
answers were filed, the judge considered a 
motion to dismiss by the defendants, to- 
gether with affidavits and depositions. There- 
after in a reasoned opinion, D. C. S. D. N. Y. 
[1952 Trape Cases { 67,295], 107 F. Supp. 
532, he granted the inotion, ruling that 
Fanchon & Marco had shown no individual 
injury to itself, that suit on behalf of the 
Theatre Corporation had not been author- 
ized by its directors, and that Fanchon & 
Marco could not maintain a shareholder’s 
derivative suit “in equity” for treble daim- 
ages under the antitrust act. As to the first 
claim the judge pointed out possible grounds 
for claiming direct injury to Fanchon & 
Marco, and left the matter open for it to 
amend. He dismissed the other two claims 
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finally, but reserved United’s counterclaim 
for further action by the court. Question 
being raised at the argument before us as 
to the appealability of the order, the parties 
have since filed a stipulation and consent for 
disposition of the appeal upon the record, 
as supplemented by an order of the district 
court, dated February 6, 1953, which amends 
the previous order of dismissal “nunc pro 
tunc,’ and a final judgment to the same 
effect. In the new order the judge recites 
that since Fanchon & Marco has elected not 
to amend, all the plaintiffs’ claims are dis- 
missed finally, the counterclaim being pre- 
served by the judge’s finding pursuant to 
F. R. C. P. 54(b) that there is no just reason 
for delay as to final judgment on the plain- 
tiffs’ claims. The appeal is now in shape for 
final disposition; while we doubt any efficacy 
to the mystic words “nunc pro tunc,’ nothing 
turns upon them at this time. In view of 
the obvious insufficiency of the first claim, 
as pointed out by the judge, and plaintiffs’ 
declination of any attempt to patch it up, 
we have for consideration only the latter 
two claims. 


[Corporation’s Action Unauthorized] 


We agree with the judge in his dismissal 
of the Theatre Corporation’s action as un- 
authorized and in the reasons he assigns, 
107 F. Supp. at pages 537-540. This suit was 
started by action of Mrs. Fanchon Simon, 
president and one of the directors of the 
Theatre Corporation, on her own authority 
as president and upon vote of herself and 
her co-director representing Fanchon & 
Marco, without any notice to the two directors 
representing Paramount. This was justified 
on the native reason that it was known the 
latter would oppose the action and that they 
were disqualified because of interest; why 
the acts of the two acting directors were 
not subject to a like infirmity is not dis- 
closed. Moreover, the certificate of incor- 
poration itself negates any such theory of 
disqualification. Article 12 validates trans- 
actions with corporations in which a Theatre 
Corporation director is interested, even if 
his vote is necessary to authorize those 
transactions, so long as the other directors 
know of his interest; and the Article further 
exempts the interested director from liability 
for any loss incurred in connection with 
such transactions. The adverse interest of 
the two directors representing Paramount 
here was, of course, obvious, so that their 
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disqualification would certainly run counter 
to the spirit, if not the letter, of the Article. 
We need not stop here to discuss the other 
articles in the certificate of incorporation or 
the by-laws of the corporation; they are 
thoroughly considered in the judge’s opin- 
ion and do not yield any unusual powers to 
the president. It may be agreed that a 
president may authorize normal litigation 
without thereby finding justification for an 
action against the single other stockholder 
which will obviously disrupt corporate activ- 
ities until terminated and which is known 
to be opposed by one-half the board of 
directors. The contention relied on seems 
too farfetched to deserve extended considera- 
tion. Sterling Industries, Inc. v. Ball Bearing 
Pen Corp., 298 N. Y. 483, 84 N. E. 2d 790, 
10 A. L. R. 2d 694; Motor Terminals, Inc. v. 
National Car Co., D. C. Del., 92 F. Supp. 155, 
affirmed 3 Cir., 182 F. 2d 732. 


[Consideration of Stockholder’s 
Derivative Sut] 


As the cases cited point out, this conclu- 
sion makes more apparent the need of the 
remedy of a stockholder’s derivative action; 
and we turn now to that final and most 
interesting claim. The district court ruled 
that “a stockholder’s derivative suit does 
not lie for the recovery of treble damages 
under the antitrust laws, because the claim 
is one at law,” citing Fleitmann v. Welsbach 
Street Lighting Co. of America, 240 U. S. 27, 
and United Copper Securities Co. v. Amalga- 
mated Copper Co., 244 U. S. 261. It also dis- 
cussed the effect of the new Federal Rules 
of Civil Procedure, effective a couple of 
decades after the cases cited, saying: “A 
single form of action is provided for in Rule 
2, F. R. C. P., but the basic difference be- 
tween law and equity has not been changed,” 
in support of which it cited Bereslavsky v. 
Caffey, 2 Cir., 161 F. 2d 499, certiorari denied 
332 U. S. 770. 107 F. Supp. at page 541. 

The district court’s decision can be upheld 
only on the basis that no stockholders’ deri- 
vative action of any kind can be brought 
for a violation of the antitrust laws. For, 
as is well understood, the one civil action 
under the rules is used to vindicate any civil 
power the district court has; the demand for 
judgment forms no part of the claim for 
relief, and does not restrict the relief to be 
granted against those appearing and de- 
fending; and as against such parties the 
final judgment shall grant all the relief to 
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which a plaintiff is entitled, whether or not 
demanded in his pleadings. F. R. 1, 2, 54 
(c); Ring v. Spina, 2 Cir. [1944-1945 TrapE 
Cases {1 57,347], 148 F. 2d 647, 653, 160 A.-L. 
R. 371, [1948-1949 Trape Cases [62,224] 
166 F. 2d 546, certiorari denied Spina vw. 
Ring, 335 U. S. 813; Gulbenkian v. Gulbenkian, 
2 Cire, 147: oR, 2d 73,7158 “Asics 90; 
Gins v. Mauser Plumbing Supply Co., 2 Cir., 
148 F. 2d 974; Berryman v. Berryman, 115 
Golo, 281,172) BP. 2d0446" Asranimatter ot 
fact the prayers for treble damages here 
appear only in the demand for judgment. It 
is quite clear that should the plaintiffs show 
a claim for equitable relief or for simple 
damages alone, the court must award them. 
In citing the Bereslavsky case, the district 
court overlooked the fact that the nostalgic 
dicta there called for expansion rather than 
diminution or eradication of equity, while 
the actual decision held that the right of 
trial by jury had not been waived. It en- 
forced wide powers in the district court, 
rather than the contrary as does the court 
below. 


[Dismissal Not Justified] 


Now there does not seem real doubt but 
that an antitrust derivative suit will lie; 
indeed, that seems to follow from the nature 
of such suits. 


“The stockholder’s derivative action, to 
which this policyholder’s action is ana- 
logous, is an invention of equity to supply 
the want of an adequate remedy at law to 
redress breaches of fiduciary duty by cor- 
porate managers. Usually the wrongdoing 
officers also possess the control which 
enables them to suppress any effort by 
the corporate entity to remedy such 
wrongs. Equity theretore traditionally en- 
tertains the derivative or secondary action 
by which a single stockholder may sue 
in the corporation’s right when he shows 
that the corporation on proper demand 
has refused to pursue a remedy, or shows 
facts that demonstrate the futility of such 
a request. * * * The cause of action 
which such a plaintiff brings before the 
court is not his own but the corporation’s. 
It is the real party in interest and he is 
allowed to act in protection of its interest 
somewhat as a ‘next friend’ might do 
for an individual, because it is disabled 
from protecting itself.” 


Mr. Justice Jackson in Koster v. (American) 
Lumbermens Mutual Casualty Co., 330 U. S. 
518, 522, 523. Since the suit is one to en- 
force a claim of the corporation, the latter 
is a necessary party. Meyer v. Fleming, 327 
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U. S. 161,167), In factit has sbeenwurced 
that the corporation be treated as the plain- 
tiff in order that “the courts might then be 
less likely to misunderstand the true nature 
of the corporation’s position in the suit.” 
Defenses in Shareholders’ Derivative Suits, 
66 Harv. L. Rev. 342, 348. So the antitrust 
derivative action is quite thoroughly recog- 
nized as a proper suit in equity in those 
cases which have questioned its availability 
at law, since the shareholder’s right to sue 
in the corporate stead must be first estab- 
lished. See United Copper Securities Co. wv. 
Amalgamated Copper Co., supra; Decorative 
Stone Co. v. Building Trades Council of West- 
chester County, 2 Cir., 23 F. 2d 426, certiorari 
denied 277 U. S. 594; Meyer v. Kansas City 
Southern Ry. Co., 2 Cir., 84 F. 2d 411, certi- 
orari denied 299 U. S. 607. And see also 
Kavanaugh v. Commonwealth Trust Co., 181 
N. Y. 121, 73 N. E. 562; Glenn, The Stock- 
holder's Suit, 33 Yale L. J. 580, 582. There is 
an occasional flat statement, relying on the 
cases cited, that no derivative antitrust suit 
will lie, as in Kalmanash v. Smith, 291 N. Y. 
142, 157, 51 N. E. 2d 681, 688; but, as indi- 
cated, the precedents actually look the other 
way and we can see no reason for such a 
view. See 52 Col. L. Rev. 1069 in criticism 
of the decision below. Of course there may 
well be difficulties of proof; we intimate 
nothing about that or the possibilities of 
ultimate success at this time. But we do not 
think a dismissal for lack of jurisdiction or 
of possibility of substantive right now justi- 
fled. 

This is all that is open to us at this time. 
The question of form of trial may be decided 
when it is presented. The question of jury 
trial may never arise; the plaintiffs in fact 
informed the judge that they intended to 
waive jury trial. Generally speaking it is 
wise not to borrow trouble as to questions 
which may remain dormant. See Hurwitz v. 
Hurwitz, D. C. Cir. 136 F. 2d 796, 799, 148 
A. L. R. 226; Groome v. Steward, D. C. Cir., 
142 F. 2d 756. But the issue of treble dam- 
ages may perhaps cause confusion hereafter, 
as its premonition has already caused upset 
below. So we shall discuss it briefly. The 
only case directly in point is the Fleitmann 
case; the others cited held merely that a 
derivative action could not be brought “at 
law” under the then procedure. The Fleit- 
mann case does hold specifically that a party 
is entitled to a verdict of the jury against 
him before he can be forced to pay treble 
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damages under 15 U. S. C. § 15. This per- 
fectly reasonable view of the policy of the 
statutory remedy can be enforced without 
any difficulty in the merged procedure of the 
present rules. The two major issues of 
right of the shareholder to sue and of viola- 
tion of the antitrust laws causing damage 
to the corporation can be tried side by side 
or otherwise as may be convenient; that one 
may go to the jury while the other does 
not causes no difficulty. United States v. 
Velour Cap Cor, 340) Ue S, 543) (555) 550% 
Bruckman v. Hollzer, 9 Cir., 152 F. 2d 730; 
Ring v. Spina, supra. The Flettmann case of 
course requires that if treble damages are to 
be assessed, they must be on a verdict by 
a jury unless that has been waived by both 
parties, as provided in F. R. 38, 39. There 
is nothing in the Fleittmann case to hold 
more; and we do not believe sound policy 
consistent with greater restriction on the 
right to treble damages. See 52 Col. L. Rev. 
1060S21 074: tole yale. J-71010.91020; 1021; 
1055, 1062. In fact Justice Holmes left open 
the case of a bill in equity for “a decree 
directing the corporation to sue, or, if it 
fails to do so, permitting the plaintiff to sue 
in its name and on its behalf,” 240 U. S. at 
page 29, which in substance is what this 
procedure amounts to under the wider 
scope of action now permissible. See also 
the discussion by Justice Brandeis of the 
effect of a lack of showing of mismanage- 
ment or improper refusal to sue by the di- 
rectors in Umited Copper Securities Co. v. 
Amalgamated Copper Co., supra, 244 U. S. at 
pages 263, 264. 


[Reversed and Remanded| 


As to this one claim of Fanchon & Marco” 
for suit in the right of the Theatre Corpo- 
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tation, the order and judgment must be 
reversed and the action remanded for fur- 
ther proceedings consistent with this opin- 
ion. It seems premature at this time to 
attempt to pass on other issues, involving 
injunctive relief, the statute of limitations, 
the right of Paramount to transfer the 
Theatre Corporation stock without first 
offering it to Fanchon & Marco as per the 
charter, the issues of the counterclaim. Many 
of these were not considered by the judge 
below; all can have their proper hearing at 
trial. The appellants have printed a large 
Transcript of Record, nearly two-thirds of 
which consists of lawyers’ briefs and argu- 
ments and discussions with the judge at 
pre-trial. Because of this, because, too, their 
success is only partial, it would seem in the 
interest of justice that appellants recover 
only one-half their costs on this appeal. It 
is so ordered. 


Reversed and remanded as directed. 


[Dissenting Opinion] 


CHASE, Circuit Judge (dissenting in part) : 
I agree with my brothers except as to the 
reversal of the order dismissing the com- 
plaint which alleges a cause of action based 
on the asserted right of a stockholder to 
maintain a derivative suit for the benefit of 
the corporation to recover triple damages 
for injury due to the violation of the anti- 
trust laws. As to that, I agree with Judge 
Leibell and would affirm the dismissal of 
this claim for the reasons stated in his opin- 
ion. Fanchon & Marco, Inc. v. Paramount 
Pictures [1952 Trane Cases $67,295], 107 
F. Supp. 532, 541. 


[7 67,453] United States v. Kohler Company. 


In the United States District Court for the Eastern District of Pennsylvania. 


Action No. 8947. Filed March 17, 1953. 


Civil 


Case No. 951 in the Antitrust Division of the Department of Justice. 


Clayton Antitrust Act and Sherman Antitrust Act 


Practice and Procedure—Evidence of Tie-in Sales Policy—Necessity of More Evidence 
—Motion To Dismiss.—Where evidence of price lists and catalogs presented the question 
. whether any violation of the antitrust laws is involved when a manufacturer of two differ- 
ent, though related, classes of plumbing supplies offers them for sale only in combination, 
either in times of shortage of one of the products or when both are in full supply, the 
court denied the manufacturer’s motion to dismiss. Under Rule 41 (b) of the Federal 
Rules of Civil Procedure, the court may on a motion to dismiss, without determining the 
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question whether upon the facts and the law the plaintiff has shown any right to relief, 
decline to render judgment until the close of all the evidence. 

See the Sherman Act annotations, Vol. 1, § 1220.203, 1610.290; Clayton Act annotations, 
Vol. 1, § 2023. 


Tie-in Sales Policy—Evidence—Reports of Competitors’ Salesmen to Their Employers 
Concerning State of Mind of Defendant’s Distributors.—Reports and letters written by 
salesmen of various monoline brass manufacturers to their employers reporting conver- 
sations which they had with the defendant’s distributors, allegedly indicating that the 
distributors would like to buy the salesmen’s products but they had to buy their fittings 
from the defendant in order to get any fixtures, may be received in evidence to show the 
state of mind of the distributor making the statement reported, that is, that such dis- 
tributor believed that he had to buy the defendant’s brass in order to get fixtures and 
that he refused to buy from the brass salesmen because of such belief. However, unless 
it appears from other evidence that the defendant did in fact refuse to supply its dis- 
tributors with fixtures without fittings, the reports and letters are not admissible for any 
purpose. 

See the Sherman Act annotations, Vol. 1, { 1220.203; Clayton Act annotations, Vol. 1, 
q 2023. 


Tie-in Sales Policy—Sufficiency of Evidence—Necessity of Establishing General 
Policy.—Evidence relied upon by the Government to establish a plumbing supplies manu- 
facturer’s alleged policy to force the sale of fittings by refusing to sell fixtures without 
accompanying fittings that consisted of (1) testimony of 5 of approximately 600 of the 
manufacturer’s distributors, which indicated, impliedly, the existence of such a policy but 
which also indicated that such a policy was not actually carried out, (2) letters from 
the manufacturer to its distributors, which failed to indicate anything like a definitely 
announced tie-in policy, and (3) adinissions in conversations between representatives of 
competing manufacturers and representatives of the manufacturer, which were not made 
in the course of business and were not shown to be within the authority of the manu- 
facturer’s agents, was too slight to form a basis of a finding of a policy violative of the 
antitrust laws. The evidence fell short of meeting the Government’s burden of proving 
that the manufacturer put into effect any general policy or program as alleged. 

See the Sherman Act annotations, Vol. 1, J 1220.203; Clayton Act annotations, Vol. 1, 
q 2023. 

Tie-in Sales Policy—Natural Advantage Because of Conditions in Industry—Neces- 
sary Evidence To Prove Violation--Where a manufacturer of plumbing fittings and 
fixtures could not have avoided an advantage (whereby distributors favored the manu- 
facturer over manufacturers of fittings because of the short supply of fixtures which the 
manufacturer could supply) which the condition of the industry gave it except by going 
out of business, the question is whether the manufacturer pushed the advantage beyond 
the limits allowable under the antitrust jaws. 

See the Sherman Act annotations, Vol. 1, § 1220.203; Clayton Act annotations, Vol. 1, 
q 2023. 


For a prior decision of the U. S. District Court, Eastern District of Pennsylvania, see 
1948-1949 Trade Cases ff 62,461. 


For the plaintiff: Allan A. Doby, Robert W. Murray, and William Faber Rogers, 
Department of Justice, Washington, D. C. 


For the defendant: L. P. Chase, General Counsel of the Kohler Co., Kohler, Wis., 
and Charles I. Thompson and Francis Ballard, Philadelphia, Pa. 


Sur Motion To Dismiss the business of manufacturing plumbing 


[Defendant's Business] supplies—a term which includes two main 
: j classes of products, described throughout the 
Kirkpatrick, Chief Judge [Jn full tert]: trial as “fixtures” and “fittings.” “Fixtures” 


The defendant, Kohler, is, and was, during include such articles as lavatories, bathtubs, 
1947 and 1948, a corporation engaged in sinks, water closets and urinals which are 
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made variously of vitreous china, pottery 
or iron or steel enamelware. “Fittings” in- 
clude faucets, drains, strainers, flush valves, 
showerheads, lavatory legs and towel bars 
—in general, the plumbing which is in- 
tended to be seen—and are usually made 
of polished brass, plated with nickel or 
chromium. The term “fixtures” as used in 
this case does not include piping and so- 
called rough brass. Of course, the process 
of manufacture is entirely different for the 
two classes. 


Kohler has been selling both fixtures and 
fittings since the early 1900’s. Prior to 1926 
it manufactured fixtures only and bought 
the fittings which it sold from other manu- 
facturers. In 1926 it constructed its own 
brass plant and thereafter sold fittings 
manufactured by it. It was, in 1947, one 
of five or six concerns manufacturing a rela- 
tively full line of both fixtures and fittings. 
It was not at that time, nor has it been 
since, the dominant or largest manufacturer 
in the industry. At least two other com- 
panies are larger, one of them (American 
Radiator and Standard Sanitary Corp.) a 
great deal larger. In 1947 the dollar value 
of its sales of fixtures and fittings was, 
respectively, 8.13 per cent and 5.93 per cent 
of the total industry sales of those products. 


There are a few concerns which manu- 
facture fixtures only and do not manufac- 
ture fittings, but they constitute a relatively 
small part of the industry. There are also 
about 15 companies which manufacture and 
sell a relatively full line of fittings but do 
not make any fixtures and about 100 others 
which make and sell incomplete lines. These 
companies are sometimes referred to as 
“monoliners.” 


The principal outlets for manufacturers, 
whether they sell fixtures or fittings or both, 
are plumbing supply wholesale houses of 
whom, the testimony shows, there are about 
about 6,000. Other outlets are mail order 
houses, chain stores, DTU’s (direct-to-you 
stores), retail hardware merchants and plumb- 
ing contractors. In addition, monoliners 
sometimes sell fittings to fixture manufacturers. 


Kohler, as well as some of the monoline 
brass companies which compete with it, uses 
the “distributor” method of selling. In the 
case of Kohler this means simply that cer- 
tain wholesale houses selected by it receive 
a larger discount on its goods than nondis- 
tributors. In 1947 there were about 600 
Kohler distributors. Kohler sells only to 
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its distributors but has no contracts with 
them and does not require them to handle 
its products exclusively. Most of them do 
handle competing products although, natu- 
rally, they are expected to emphasize the 
Kohler line. 


The distributors buy plumbing supplies 
for stock and also, in many cases, for what 
are called “specific jobs.” The latter 
purchases are usually in large quantities for 
sale to plumbing contractors for installation 
in hotels, apartment houses, schools, insti- 
tutions and building projects. 


In the plumbing supply industry, as in 
many others, which had converted to war 
production, the post-war period began with 
an unprecedented demand and acute short- 
age of supply, lasting until the manufac- 
turers were able to get into full production 
again and were able to catch up with the 
demand. Apparently the production of fittings 
caught up with the demand in the early 
part of 1947, whereas fixtures remained in 
short supply for some time thereafter. The 
testimony upon this point was somewhat 
indefinite and the witnesses were not en- 
tirely in agreement. However, it is clear 
that the production of fittings increased 
more rapidly than that of fixtures and that 
a number of wholesalers who had ordered 
fittings in excess of their requirements, in 
order to be sure to get some deliveries, 
became overstocked. It is safe to say that 
the period of shortage of fixtures as com- 
pared with that of fittings lasted at least 
a year, or until the middle of 1948. There 
is no evidence that there has been any 
shortage of either fixtures or fittings since 
1949. 


[Tie-in Sales Policy Alleged] 


The complaint charges that the defend- 
ant violated Section 1 of the Sherman Act 
and Section 3 of the Clayton Act by adopt- 
ing and putting into effect a policy of tie-in 
selling by which its distributors were com- 
pelled to buy fittings in order to obtain 
fixtures, both during the period of shortage 
in the latter articles, and thereafter. Spe- 
cifically, it is charged that the defendant 
required purchasers to agree to buy fittings 
in order to receive delivery on fixtures, that 
it “insisted” that they buy plumbing fix- 
tures complete, including fittings to go with 
such fixtures, that it delayed accepting or- 
ders and shipping fixtures in cases where 
the orders did not include fittings and that 
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it shipped fittings not ordered, to purchasers 
receiving shipments of fixtures. 


From the time (1926) that Kohler began 
to manufacture brass fittings it, naturally, 
directed a substantial part of its efforts 
toward making that part of its business 
profitable by developing its sales. There is 
no evidence that prior to the war its policy 
in that field was anything other than normal 
selling. During the war, of course, there 
was practically a total suspension of all lines 
in the industry. During the post-war sellers’ 
market there was little need for any aggres- 
sive sales effort in order to sell a sufficient 
volume of either fixtures or fittings to make 
the business profitable. However, inasmuch 
as production of brass was running ahead 
of production of fixtures, more emphasis 
and effort were placed upon the sale of 
brass than of fixtures. 


{Was the Advantage Uniawfully 
Extended? | 


At this point the monoline brass manu- 
facturers found themselves at a disadvan- 
tage. The Kohler distributors knew perfectly 
well that market conditions made it 
more difficult to get fixtures than to get 
fittings and, regardless of anything that 
Kohler salesmen might have said or done, 
it would be merely common sense for them 
to favor Kohler, which had fixtures to sell, 
over monoline brass manufacturers who had 
not. I do not see how Kohler could have 
avoided the advantage which the condition 
of the industry gave it except by going out 
of the brass business altogether. The ques- 
tion is whether Kohler pushed the advantage 
which it had beyond the limits allow- 
able under the Sherman and Clayton Acts 
by practices with which the government has 
charged it; and the government’s case on 
this point depends upon whether the evi- 
dence is sufficient to justify a finding that 
Kohler forced the sale of fittings, by with- 
holding the sale of fixtures except when 
fittings to complete the installations were 
ordered with them. The complaint charges 
that Kohler “insisted” or “required” that 
its wholesalers buy fittings but these terms 
have little meaning unless whatever they 
said or did involved a refusal or the threat 
of a refusal to supply fixtures without fittings. 
The government’s case, therefore, must be 
(and is) that Kohler expressly or impliedly, 
as a general sales policy, both during the 
time when the products were in short 
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supply and thereafter, gave its distributors 
to understand that they would not get fix- 
tures from it unless they ordered the brass 
to go with them. 


[Government's Evidence] 


To establish its case the government 
offered evidence which may be dealt with 
in several categories. 


[Salesmen’s Reports—‘Effects Evidence’ | 


First, there were numerous reports and 
letters written by salesmen of various mono- 
line brass manufacturers to their employers 
reporting conversations which they had 
with Kohler distributors, the burden of 
which reports in general was that the dis- 
tributors would like to buy the salesman’s 
product but had to buy their fittings from 
Kohler in order to get any fixtures. These 
reports and letters show generally similar 
reactions from about 60 Kohler distributors. 
There are also a few letters by Kohler 
distributors to their customers to the same 
effect. 


The law governing the admissibility of 
evidence of this kind in antitrust cases is 
well settled and both sides are in agree- 
ment as to it. It may be received to show 
the state of mind of the party making the 
statement reported—in this case the dis- 
tributor—namely, that he believed that he 
had to buy Kohler brass in order to get 
fixtures, and also the fact that he refused 
to buy from the brass salesmen because of 
such belief. The term “effects evidence’ is 
sometimes applied to this type of proof. 
It is not proof of the fact that a distributor 
could not obtain fixtures from Kohler with- 
out buying the brass nor of anything that 
Kohler said to him, or did, in that regard. 
Unless it appears by other competent evi- 
dence that Kohler did in fact refuse to 
supply its distributors with fixtures without 
fittings, the salesmen’s reports and other 
similar evidence are not admissible for 
any purpose. Consideration of the probative 
value of this evidence as well as the ques- 
tion as to whether the reports qualify as 
admissible under the Business Records Act 
will, therefore, be postponed for the present. 


[Non-Hearsay Evidence] 


The non-hearsay evidence relied upon 
by the government to establish a policy on 
the part of Kohler to force the sale of 
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brass by refusing to sell fixtures without 
accompanying fittings consists principally 
of (a) testimony of distributors, (b) letters 
from Kohler to its distributors, (c) conver- 
sations between representatives of compet- 
ing brass manufacturers and representatives 
of Kohler, together with letters from Kohler 
representatives, alleged to disclose admis- 
sions of the existence of a tie-in policy on 
the part of Kohler, (d) Kohler price lists 
and catalogs showing certain items offered 
and priced only with fixtures and fittings 
complete. There are a few other bits of 
evidence but they are of very little value. 


[Evidence Too Slight To Establish 
Tie-in Policy] - 


Of some 600 Kohler distributors, the 
government called only five. It appears 
that the case was very thoroughly investi- 
gated and prepared by the government 
agents and it is not an unfair inference 
to draw that the government called, from 
among the distributors interviewed, if not 
all of those who would testify favorably, 
at least those who were considered the 
strongest witnesses. The testimony of three 
of the five might be sufficient upon which 
to base a finding that in their cases Koh- 
ler’s salesmen, impliedly at least, gave them 
to understand that purchases of fixtures 
must be accompanied by orders for brass, 
otherwise the fixtures would not be forth- 
coming. However, even in these cases it 
appears that the threat, if a threat was 
involved, was not carried out and that the 
distributors were actually able to and did 
on some occasions receive fixtures without 
the fittings. 


One of the letters offered in evidence 
from Kohler’s sales representatives contains 
a flat statement to the effect that it was 
necessary to buy brass in order to get 
fixtures. There are similar intimations in 
a few of the other letters but they fall far 
short of establishing anything like a defi- 
nitely announced tie-in policy. The one 
letter referred to was addressed to a 
distributor who, in spite of it, ordered and 
received from Kohler a considerable quan- 
tity of fixtures, without ordering fittings. 
The alleged admissions as to policy came 
from four Kohler representatives. Two of 
them were in the course of social conver- 
sations accompanied by drinks and “kidding,” 
not in the course of business and not shown 
to be within the authority of the agents in 
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question. The other two were open to the 
objection that, as applying to matters of 
general policy, they were not made in the 
course of business dealings with the persons 
to whom they were made and were not 
within the scope of the agent’s authority 
to make. Even if all this testimony were 
admissible, I feel that it is too slight to 
form the basis of a finding of a policy in 
violation of the antitrust laws. 


The evidence is also too slight to estab- 
lish the fact that Kohler shipped fittings 
not ordered to purchasers who received 
shipments of fixtures or to justify a finding 
that such practice existed. 


This brings me to the question of the 
effect of the evidence of Kohler’s price lists 
and catalogs. Before discussing it I should 
say that the evidence which has been sum- 
marized above falls short of meeting the 
government’s burden of proving that Kohler 
had or put into effect, during the years 1947 
and 1948, any general policy or program 
of forcing its distributors to buy fittings 
manufactured by it through a refusal to 
sell its fixtures unaccompanied by fittings. 
The decision of Judge Nordbye in Umted 
States v. J. I. Case Co. [1950-1951 Trapr 
CAsEs { 62,921], 101 F. Supp. 856, while the 
violation charged was of a different nature, 
namely, exclusive dealing, and involved 
somewhat different facts, is clear authority 
for what seems to me a reasonable propo- 
sition, namely, that in a business, as exten- 
sive as the present defendant’s, sporadic 
instances of attempted restraint of compe- 
tition on the part of a few sales representa- 
tives is insufficient to fix responsibility for 
any violation of the law upon the principal. 
The Court having specifically found that 
the evidence “established some flagrant at- 
tempts to coerce and put pressure on a few 
dealers to give up competing lines” went 
on to say 


“The instances relied upon by the 
Government occurred under circumstances 
which do not sustain its contention that 
they were carried out in furtherance of 
any policy of competitive restriction by 
the company And such instances 
are not only relatively few in number, 
but the amount of commerce actually af- 
fected by such restraint is wholly uncer- 
tain and speculative.” 


If there had been no evidence, other than 
that classified and discussed under (a), (b) 
and (c) above I would grant the motion to 
dismiss. 
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[Combined Pricing and Selling Practices] 


The government offered evidence for the 
purpose of showing that, apart from any 
question of exerting pressure upon custom- 
ers by expressly refusing to sell fixtures 
without brass, Kohler adopted and pursued 
a policy of offering its products for sale in 
a manner which amounted to the same 
thing—in other words, of listing and pricing 
a large part of its line of fixtures only com- 
plete with the fittings, thus, in effect an- 
nouncing to the trade that orders for certain 
fixtures without fittings would not be ac- 
cepted. This evidence consisted of a price 
list of 1926 which referred to a catalog of 
1922, both having been issued prior to the 
time when Kohler established a market in 
fittings manufactured by itself, and a price 
list of 1952 which referred to a catalog 
issued in 1948, after Kohler was making 
and selling both fixtures and fittings. The 
1926 price list quotes prices for fixtures only 
but states that fittings “will be invoiced at 
the best possible price that we can make, 
based on our cost at the time of entry of 
your order.” In contrast, the 1952 price list 
shows 14 different types of installation, in- 
cluding over 80 plate numbers, covering a 
very substantial portion of the Kohler line, 
offered and priced only with fittings. In 
some cases, but by no means in all, the 
price list at its end quotes prices for the 
fittings, from which the defendant argues 
that the price of the bare fixtures can be 
ascertained by subtraction. There is noth- 
ing in the catalog to indicate that, even so, 
the fixtures in question could be bought 
separately. Whether or not it is ever done 
in practice does not appear sufficiently to 
justify a finding upon this point. 

In addition, it was admitted that, from 
the time that Kohler began to manufacture 
brass fittings, certain types of fixtures have 
always been priced and sold complete with 
fittings, namely, water-closet tanks and 
combinations, drinking fountains, square 
bathtubs, shelf-type lavatories with through- 
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the-back fittings and ledge sinks. It also 
appears that some other manufacturers have 
sold these items in the same way. In ad- 
dition to the items mentioned, Kohler now 
offers for sale, only with fittings, certain 
types of conventional and standard lava- 
tories, sinks, bathtubs and flush-valve water 
closets and laundry trays. Also sitz and foot 
baths, barber and dental lavatories. 


[Motion To Dismiss Denied] 


Rule 41 (b) provides in effect that, on a 
motion to dismiss, the Court may, without 
determining the question whether upon the 
facts and the law the plaintiff has shown 
any right to relief, “decline to render any 
judgment until the close of all the evi- 
dence.” The evidence of the price lists and 
catalogs presents the question whether any 
unlawful restraint of commerce is involved 
when a manufacturer of two different, though 
related, classes of products offers them for 
sale only in combination, either in times of 
shortage of one of the products or when 
both are in full supply. 


I do not think that the record before me 
upon the point in question is sufficient to 
justify me in attempting to make findings 
and conclusions one way or the other. 
Before the question of law is reached, the 
Court should have all information as to the 
manner in which Kohler conducts its sales 
of the products which it offers only as 
complete installations, for example, among 
other things, the manner in which they are 
ordered, how they are shipped, where they 
are assembled, the volume of the business 
involved and what portion of Kohler’s sales 
it represents. In other words, it is neces- 
sary to ascertain accurately whether as a 
matter of actual practice Kohler was or is 
selling certain installations complete, before 
the Court should be called upon to deter- 
mine whether it may legally do so. 


For the reasons stated, the motion to dis- 
miss is denied. 


[167,454] The People v. Building Maintenance Contractors Association, Inc., et al. 


In the California District Court of Appeals, First District, Division One. 


14868. Dated March 3, 1953. 


Civ. No. 


Appeal from an order of the Superior Court of the City and County of San Francisco 
granting anew trial. Sytvartn J. Lazarus, Judge. Reversed. 
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California Combinations in Restraint of Trade Law 


State Antitrust Laws—Exemption as to Agreements to Conduct Operations at 
Reasonable Profit—Constitutionality.—Section 16723 of the California Business and Pro- 
fessions Code, which provides that “No agreement, combination or association is unlawful 
or within the provisions of this chapter [concerning combinations in restraint of trade], 
the object and purpose of which are to conduct operations at a reasonable profit or to 
market at a reasonable profit those products which can not otherwise be so marketed,” 
1s too vague and uncertain to serve as a standard of conduct under the due process 
requirements of the federal Constitution and is therefore unconstitutional. However, the 
Section is separable from the remainder of the Cartwright Act; therefore, the legality of 
ibe defendants’ conduct is to be tested by reading the Act as if it did not contain the 
section. 


See the State Laws annotations, Vol. 2, J 8077. 


State Antitrust Laws—Exemption as to Agreements to Promote Competition— 
Constitutionality.—Section 16725 of the California Business and Professions Code, which 
provides that “It is not unlawful to enter into agreements or form associations or com- 
hinations, the purpose and effect of which is to promote, encourage or increase compe- 
tition in any trade or industry, or which are in furtherance of trade,” is too vague and 
uncertain to serve as a standard of conduct under the due process requirements of the 
jederal Constitution and is therefore unconstitutional. The Section, however, is separable 
from the remainder of the provisions of the Cartwright Act. 


See the State Laws annotations, Vol. 2, J 8077. 


State Antitrust Laws—Agreement Between Building Maintenance Contractors as to 
Bidding—Legality—An agreement between building maintenance contractors, entered 
into through an association of such contractors, which provides that when the owner of 
a building who has an existing contract with any member for servicing asks for bids 
from another member for the same service, the other members must, if they bid on such 
job, make their minimum bid higher than the price in the existing contract if, in the 
opinion of the defendant association, the existing contract price was reasonable, the work 
was being performed satisfactorily, and the owner was completely satisfied with the 
personal and business relationships between the owner and the contractor, is an unlawful 
trust under Section 16720 of the California Business and Professions Code. It was not 
necessary to prove that the defendants were in a position to control the market. 

See the State Laws annotations, Vol. 2, { 8077. 

State Antitrust Laws—Exemptions—Burden of Proof.—The burden of proving that 
a questioned agreement comes within one of the exemptions of the California antitrust 
laws rests upon the defendants. 

See the State Laws annotations, Vol. 2, § 8077. 

State Antitrust Laws—Scope of Injunctive Reliefi—Uniform Price Differentials.— 
An injunction which prohibits a building maintenance contractors association and its 
members from entering into any agreement to bring about the use of uniform markups 


or price differentials is not too broad where it has been established that the defendants 
agreed to bid from 5 per cent to 20 per cent higher than the existing contract rate under 


certain circumstances. 

See the State Laws annotations, Vol. 2, f 8077. 

State Antitrust Laws—Combinations in Restraint of Trade—Scope of Prohibitions.— 
“Although price fixing and monopolistic practices tend to affect competition, production 
and restrictions in trade, the Legislature has not limited illegal combinations in restraint 
of trade to those which involve price fixing or monopoly.” 

See the State Laws annotations, Vol. 2, J 8077. 

For the appellant: Edmund G. Brown, Attorney General; Clarence A. Linn, Assistant 
Attorney General; Thomas C. Lynch, District Attorney; and Gregory Stout, Deputy 
District Attorney. 

For the respondents: Landels and Weigel, Francis McCarty, and Stanley A. Weigel. 
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Action to enjoin alleged violations of 
Cartwright Act (Bus. & Prof. Code, §§ 16700- 
16758). Order granting defendants a new 
trial following a judgment for plaintiff, 
reversed. 

Woop (Frep B.), Justice [Jn full text]: 
Plaintiff appeals from an order granting a 
new trial after judgment had been rendered 
for plaintiff in an action brought by the 
state to enjoin alleged violations of the 
Cartwright Act (Bus. & Prof. Code, §§ 16700- 
16758). 

The principal question is whether or not 
certain exceptions expressed in section 
16723 and 16725 of the code are consti- 
tutional. Section 16723 excepts from the 
operation of the statute any agreement, 
combination or association “the object and 
purpose of which are to conduct operations 
at a reasonable profit or to market at a 
reasonable profit those products which can- 
not otherwise be so marketed.” Section 
16725 excepts an agreement, association or 
combination “the purpose and effect of 
which is to promote, encourage or increase 
competition in any trade or industry, or 
which are in furtherance of trade.” If these 
exceptions are unconstitutional or otherwise 
inapplicable, the question remains whether 
or not the stipulated facts demonstrate that 
the defendants formed a trust as defined 
in section 16720 of the code. For adequate 
consideration of these questions a fairly 
detailed statement of facts its necessary. 


The defendants are Building Maintenance 
Contractors’ Association, an unincorporated 
association, and the members thereof, each 
member being a building maintenance con- 
tractor. 


THE COMPLAINT 


The complaint alleges: there is a building 
maintenance industry in San Francisco 
concerned with the operation, cleaning, 
painting, renovating and supplying of jani- 
torial service for the owners or occupants 
of buildings who engage others to supply 
the requisite labor and materials. Other 
than the defendant association, the defend- 
ants are such persons who supply such labor 
and materials to buildings occupied by oth- 
ers. Defendants, other than the defendant 
association, supply all or nearly all of the 
labor and supplies used in the building 
maintenance industry in San Francisco which 
are supplied by contractors. Defendants, 
other than the association, have formed or 
joined the association and conspired to- 


{| 67,454 


Court Decisions 
People v. Building Maintenance Contractors Ass'n, Inc. 


Number 263-—8&4 
3-26-53 


gether to create and carry out restrictions 
in trade and commerce. Pursuant to that 
conspiracy, defendants have created a 
monopoly and destroyed free competition 
in said building maintenance industry and 
are directly and indirectly preventing free 
and unrestricted competition among the 
defendant association members, refusing to 
contract with the public to furnish labor 
and materials except at prices fixed and 
agreed upon by them in advance. 


Tue Facts AS STIPULATED 


The parties stipulated: (1) the sole ques- 
tion is whether or not the facts set forth 
in this stipulation constitute a violation as 
to plaintiff of the Cartwright Act. This 
stipulation sets forth the only material facts 
and no other or further evidence shall be 
introduced. Defendants shall be deemed 
to have filed answers generally denying all 
the allegations of the complaint and alleg- 
ing all affirmative defenses necessary to 
support the materiality as a defense of any 
fact stipulated. The parties respectively 
reserve their rights to contest the material- 
ity of any fact covered by this stipulation. 


(2) The term “building maintenance in- 
dustry” means all persons, associations, 
firms, partnerships and/or corporations par- 
ticipating in the maintenance operation, 
cleaning, painting, renovating and supplying 
of janitorial service for buildings, lofts and 
stores in San Francisco. The terms “main- 
tenance contractor” and “maintenance con- 
tractors” mean one or more persons en- 
gaged in the building maintenance industry 
in San Francisco, in the business of con- 
tracting, for a fixed term, as to buildings, 
lofts or stores located in SanFrancisco, to 
do part or all of any one or more of the 
following: window cleaning, janitorial work 
and providing elevator operators and start- 
ers, building engineers for maintaining heat- 
ing equipment and for mincx repairs, night 
watchmen, and powder room matrons. The 
word “service,’ whether as a noun or a 
verb, means contracting to do any of the 
work just described. 


(3) In San Francisco there are 44 main- 
tenance contractors of whom 30 are not 
members of defendant association. Mem- 
bers of defendant association employ ap- 
proximately 90 per cent of the total number 
of employees employed by all maintenance 
contractors in San Francisco and service 
approximately 90 per cent of all San Fran- 
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cisco buildings, lofts and stores serviced 
by maintenance contractors. 


(4) The defendants who participate in 
the building maintenance industry only by 
contracting to provide service, have, through 
the association, agreed that if the owner of 
a building who had an existing contract 
with any member for servicing and asked 
for bids from another member for the same 
service, the latter would report the fact to 
the detendant association and inquire as to 
the contract price then prevailing; that an 
investigation was then to be made by the 
defendant association to determine (a) 
whether that price was unreasonable in 
being too high; (b) whether the contractor 
under contract to service the building—was 
doing a good job; and (c) whether the 
owner of the building had any reason for 
dispensing with the contract or, such as per- 
sonal dislike or inability to get along with 
the contractor; and if, in the opinion of the 
defendant association, the price was unrea- 
sonably high or if the work was not being 
performed satisfactorily or if the owner 
had a specific reason, no matter how trivial, 
for dispensing with the existing contractor, 
then any other member of defendant asso- 
ciation was not precluded from undertaking 
to get the business on such terms as such 
member might elect; that if, in the opinion 
of the defendant association, the price 
charged was reasonable in fact and if the 
work was being performed satisfactorily 
and if the owner was completely satisfied 
with the personal and business relationships 
between the owner and the contractor, then 
and only then the members were required, 
if they bid upon the job, to make their 
minimum bid higher than the existing con- 
tract by a range of percentages from 20 
per cent higher to 5 per cent higher, vary- 
ing according to the job price per month 
under the existing contract. 

(5) “Defendants entered into the forego- 
ing agreement with the intent and for the 
object and purpose of conducting opera- 
tions at a reasonable profit, of marketing 
at a reasonable profit products and services 
which could not otherwise be so marketed 
ard of acting in furtherance of trade, and 
with no other intent whatever nor for any 
other object or purpose whatever. There 
is no evidence, except as stated in this 
stipulation, if any is stated herein, that the 
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effect of the admitted agreement has ex- 
ceeded, exceeds or will exceed the stated 
intentions, objects or purposes.” 


(6) The entire organized labor force in 
the buliding maintenance industry in San 
Francisco consists of members of Building 
Service Employees Union, Local 87, Window 
Cleaners Union, Local 44, Elevator Oper- 
ators and Starters Union, Local 117, and 
Stationary Engineers Union, Local 39, each 
union an affiliate of the American Federa- 
tion of Labor.* All of said unions have 
contracts establishing wages, hours, work- 
ing conditions, number of men to be used, 
type of work to be performed, and the like. 
The identical contract is entered into by 
the unions, whether on behalf of union em- 
ployees working for a building maintenance 
contractor or working for a building owner 
or operator. 


Only a portion of the employed members 
in San Francisco of Building Service Em- 
ployees Union, Local 87, work for Building 
Maintenance Contractors (725 to 794) as 
compared with the total number of em- 
ployed members (2085-3534). Of a total 
of 190 office buildings in San Francisco, 22 
are serviced by building maintenance con- 
tractors (including defendants and others) 
and 168 directly by owners or operators 
who employ members of Local 87. Of other 
types of buildings, the same figures in the 
same order are: 50 department and fur- 
niture stores, 14 and 36; 17 laundries and 
breweries, 3 and 14; 55 banks, 30 and 25; 
4 newspapers, 1 and 3. Of buildings serv- 
iced by contractors or by owners or oper- 
ators, employing members of Local 87, 
24 per cent are serviced by contractors; 
76 per cent independently of contractors. 
In addition, there are thousands of San 
Francisco buildings (exclusive of private 
homes, flats and the like) that are serviced 
neither by owners or operators who employ 
members of Local 87, nor by any mainten- 
ance contractor. 


Building Maintenance Contractors em- 
ploy but 121 of 404 members of Local 44, 
165 of 965 members of Local 117, and 5 
of 225 members of Local 39. Of buildings 
serviced by contractors or by members of 
these Locals respectively, contractors serv- 
ice less than 30 per cent while more than 
70 per cent are serviced under direct con- 


* Except that the buildings of the Pacific Gas 
& Electric Company and of the Pacific Tele- 
phone and Telegraph Company are serviced by 
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tract with or employment of members of 
Local 44 wholly independently of any main- 
tenance contractor. Like figures in respect 
to members of Local 117 are 17 per cent 
and 83 per cent and as to members of Local 
39 they are .5 per cent and 99.5 per cent. 
In addition, there are thousands of San 
Francisco buildings which are _ serviced 
neither by owners or operators who employ 
members of Locals 44, 117 or 39, nor by 
any maintenance contractor. 


(7) Overall, all defendant maintenance 
contractors service less than ¥% of 1 per 
cent of the buildings, lofts and stores in 
San Francisco, exclusive of private homes, 
flats and the like. Said defendants service 
no private homes, flats or the like. Over 
9914 per cent of the buildings, lofts and 
stores in San Francisco, exclusive of private 
homes, flats and the like are serviced by 
(a) competitors of defendants, (b) owners 
or operators, or (c) other persons wholly 
independent, all and singular, of defendants, 
of competitors of defendants and of said 
unions and their members. 


At the trial plaintiff objected to the con- 
sideration of any of the facts recited in 
paragraphs (5), (6), and (7), above, upon the 
ground that those facts are immaterial an« 
do not tend to prove or disprove any matter 
at issue in the cause. 


FINDINGS oF Fact, CONCLUSIONS OF 
Law, JUDGMENT, AND ORDER FOR 
New Triar 


The court found that the facts as stipu- 
lated are true and concluded that “the 
plaintiff is entitled to judgment against 
the defendants perpetually enjoining de- 
fendants as prayed for in the complaint,” 
and rendered judgment in accordance with 
that conclusion. 


The judgment enjoins the defendants 
from (1) formulating, promoting, partici- 
pating or combining in any undertaking, 
compact, plan or agreement (a) to raise, fix, 
adhere to or maintain prices for the furnish- 
ing of labor, material or services in the 
building maintenance industry or (b) to 
raise, fix, adhere to, maintain or bring about 
the use of uniform mark-ups, price differen- 
trials, allowances, discounts or terms or con- 
ditions with respect to the furnishing of 
such labor, materials or services, or (c) by 
which the contract terms or prices or terms 
or prices for labor, materials or services 
charged by any defendant is revealed to any 
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other person or corporation for any of the 
purposes hereby enjoined, and (2) creating 
or carrying out any restriction preventing 
or interfering with free competition in the 
building maintenance industry. 


Upon motion of the defendants the court 
set aside the findings of fact and conclu- 
sions of law, vacated the judgment, and 
ordered a new trial upon the grounds that 
the evidence was insufficient to justify the 
decision and that the decision was against 
the law. 


That order must be reversed. The deci- 
sion was not against the law and the evi- 
dence was sufficient to justify the decision. 
We will consider first the exception ex- 
pressed in section 16723. 


As TO THE CONSTITUTIONALITY AND Srp- 
ARABILITY OF THE EXCEPTIONS 
EXPRESSED IN SECTION 16723 


The parties stipulated that the defendants 
entered into the agreement described in 
paragraph (4), above, “for the object and 
purpose of conducting operations at a rea- 
sonable profit, of marketing at a reasonable 
profit products, and services which could 
not otherwise be so marketed . . . and 
with no other intent whatever nor for any 
other object or purpose whatever.’ That 
was tantamount to a stipulation that the 
questioned agreement was one expressly 
excepted by section 16723, which says that 
no agreement is unlawful “the object and 
purpose of which are to conduct operations 
at a reasonable profit or to market at a 
reasonable profit those products which can 
not otherwise be so marketed.” Plaintiff 
suggests that the stipulation fell short of 
that, arguing that reasonableness as used 
in the statute means and is to be tested by 
the effect of the agreement, whereas the 
stipulation refers only to the mental attitude 
of the parties to the agreement. No such 
argument is logical or tenable. We are 
immediately concerned with the intent of 
the parties to the stipulation. When they 
lifted those words right out of section 
16723, after having recited that the “sole 
question to be decided is whether or not 
the facts stipulated herein constitute a vio- 
lation of the Cartwright Act,” they 
must have intended to use those words with 


precisely the meaning they have in section 
16723. 


This presents squarely the question of 
the constitutionality of section 16723. If 
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it 1s constitutional, defendants have not 
and are not violating the act, and our in- 
quiry is at an end. 


Our analysis of this section and of the 
pertinent judicial decisions, convinces us 
that its provisions are invalid and inopera- 
tive for lack of certainty. That was the 
answer given in 1927 by the Supreme Court 
of the United States when considering a 
Colorado statute which in terms was a 
replica of our own. We have found no 
subsequent decision which persuades us 
that the court would come to a different 
conclusion should it again receive the identical 
question for consideration and decision. 

Cline v. Frink Dairy Co., 274 U. S. 445 
[47 S. Ct. 681, 71 L. Ed. 1146], is the 1927 
decision to which we refer. The court said 
that the main provisions of the Colorado 
statute (those which were substantially the 
same as our § 16720) sufficiently described 
the acts intended to be punished, but that 
a proviso excepting any agreement or asso- 
ciation “the object and purposes of which 
are to conduct operations at a reasonable 
profit or to market at a reasonable profit 
those products which can not otherwise 
be so marketed” was too indefinite to 
furnish a standard of guilt (p. 456). This 
proviso, and another with which we are 
not here concerned, said the court, ‘make 
the line between lawfulness and criminality 
to depend upon, first, what commodities 
need to be handled according to the trust 
methods condemned in the first part of the 
Act to enable those engaged in dealing in 
them to secure a reasonable profit there- 
from; second, to determine what generally 
would be a reasonable profit for such a 
business; and third, what would be a rea- 
sonable profit for the defendant under the 
circumstances of his particular business. 
. . . Such an exception in the statute leaves 
the whole statute without a fixed standard 
of guilt in an adjudication affecting the 
liberty of the one accused.” (Pp. 456-457.) 
The defendants in the Cline case contended 
that the questioned proviso was less definite 
and certain than the Sherman Act which 
made criminal every contract and all mo- 
nopolies in restraint of trade or interstate 
commerce, and directed attention to the 
fact that in Nash v. United States, 229 U.S. 
273. 3761L sores Ct7 80, S/o BdalZz32) the 
court had held that the Sherman Act fixed 
a permissible and ascertainable standard of 
guilt. In overruling that contention, the 
court in the Cline case said “In the Nash 
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case we held that the common law preced- 
ents as to what constituted an undue re- 
straint of trade were quite specific enough 
to advise one engaged in interstate trade 
and commerce what he could and could not 
do under the statute” (p. 460) and referred 
to the review of common law precedents 
which had been made in United States v. 
Addyston Pipe & Steel Co., 85 F. 271 [29 
CG AM I41 AG Ra AL 122i) Bhatineview: 
indicated that the inhibitions against re- 
straints of trade at common law at first 
had no exception but that in time it became 
apparent to the people and the courts that 
it was in the interest of trade that certain 
convenants in restraint of trade should be 
enforced, and so it developed that certain 
types of agreements in partial restraint of 
trade were deemed valid. An illustrative 
list of such types was furnished by the court 
in the Addyston case: 


“For the reasons given, then, covenants 
in partial restraint of trade are generally 
upheld as valid when they are agreements 
(1) by the seller of property or business 
not to compete with the buyer in such 
a way as to derogate from the value of 
the property or business sold; (2) by a 
retiring partner not to compete with the 
firm; (3) by a partner pending the part- 
nership not to do anything to interfere, 
by competition or otherwise, with the 
business of the firm; (4) by the buyer of 
property not to use the same in competi- 
tion with the business retained by the 
seller; and (5) by an assistant, servant, 
or agent not to compete with his master 
or employer after the expiration of his 
time of service; Before such agreements 
are upheld, however, the court must find 
that the restraints attempted thereby are 
reasonably necesary (1, 2, and 3) to the 
enjoyment by the buyer of the property, 
good will, or interest in the partnership 
bought; or (4) to the legitimate ends of 
the existing partnership or (5) to the 
prevention of possible injury to the busi- 
ness of the seller from use by the buyer 
of the thing sold; or (6) to protection 
from the danger of loss to the employer’s 
business caused by the unjust use on the 
part of the employe of the confidential 
knowledge acquired in such business.” 


(C5222) ovat stoe Si) 


Thus not every contract in restraint of 
trade was void and unenforceable at common 
law. Likewise, it was not every such con- 
tract which came within the penalty of the 
Sherman Act. It was recognized that there 


were incidental restraints on trade the 
statute was not intended to cover. This 
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“view was fully confirmed,’ said the court 
in the Cline case, “in Standard Oil Co. v. 
Uniied States, 22) UW aSaal WGileSiCEa5 02; 
55 L. Ed. 619], and United States v. Amert- 
Gan LovdcconGoyne2 Wiese lOOmIS tes met 
632, 55 L. Ed. 663], where the language 
of the Federal statute was read in the light 
of the common law, and in accordance with 
its reason, and was construed not to pe- 
nalize such partial restraints of trade as at 
common law were not only permitted but 
were promoted in the interest of the free- 
dom of trade itself.” (P. 461.) However, in 
respect to “reasonableness” of price or of 
profit, the “review of the many common 
law precedents as to due and undue re- 
straints of trade shows,” said the court in 
the Cline case, “that in only one or two 
cases, and those not well considered, was 
there left to the court or jury as a criterion 
of the validity of a restraint of trade the 
reasonableness of the prices fixed or the 
profit realized under it.” (274 U. S. 461.) 


The court, in the Addyston case, had 
rejected a contention that the rule of “rea- 
sonableness” applied to the price fixed by 
or pursuant to a contract in restraint of 
trade, deeming such a standard too shifting, 
vague, and indeterminate. The Supreme Court 
had taken the same view of the matter in 
United States v. Trenton Potteries, 273 U. S. 
NAS. Cin Si, 7A IL, 18G\, ACO: 


““The aim and result of every price-fixing 
agreement, if effective, is the elimination 
of one form of competition. The power 
to fix prices, whether reasonably exercised 
or not, involves power to control the 
market and to fix arbitrary and unreason- 
able prices. The reasonable price fixed 
today may through economic and _ busi- 
ness changes become the unreasonable 
price of tomorrow. Once established, it 
may be maintained unchanged because of 
the absence of competition secured by 
the agreement for a price reasonable when 
fixed. Agreements which create such po- 
tential power may well be held to be in 
themselves unreasonable or unlawful re- 
straints, without the necessity of minute 
inquiry whether a particular price is rea- 
sonable or unreasonable as fixed and 
without placing on the government in en- 
forcing the Sherman Law the burden of 
ascertaining from day to day whether 
it has become unreasonable through the 
mere variation of economic conditions. 
Moreover, in the absence of express legis- 
lation requiring it, we should hesitate to 
adopt a construction making the differ- 
ence between legal and illegal conduct 
in the field of business relations depend 
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upon so uncertain a test as whether prices 
are reasonable—a determination which 
can be satisfactorily made only after a 
complete survey of our economic organ- 
ization and a choice between rival phil- 
osophies.’” (274 U. S. 462-463.) 


Accordingly, the court in the Cline case 
concluded that 


‘Gt will not do to hold an average man 
to the peril of an indictment for the un- 
wise exercise of his economic or business 
knowledge involving so many factors of 
varying effect that neither the person to 
decide in advance nor the jury to try him 
after the fact can safely and certainly 
judge the result. When to a decision 
whether a certain amount of profit in a 
complicated business is reasonable is added 
that of determining whether detailed re- 
striction of particular antitrust legislation 
will prevent a reasonable profit in the 
case of a given commodity, we have an 
utterly impracticable standard for a jury’s 
decision. A legislature must fix the standard 
more simply and more definitely before a 
person must conform or a jury can act.’ 


(P. 465.) 


The decision in the Cline case compels the 
conclusion that the provisions of section 
16723 are too vague and uncertain to serve 
as a standard of conduct under the due 
process requirements of the federal Consti- 
tution. Similarly convinced were the courts 
in Blake v. Paramount Pictures (1938), 22 F. 
Supp. 249, 254-255 and Ward v. Auctioneers 
Assn. of So. Cal. (1944) [1944-1945 TRrapE 
Casnse§) 57,3211 67. Call Apparcd slsomigios 
P. 2d 765]. In each of those cases the court 
upon the authority of the Cline case held 
unconstitutional a proviso added in 1909 
(now section 16723) and, deeming that 
proviso inseparable, found the entire act 
unconstitutional. The fact that they were 
mistaken as to separability does not detract 
from the persuasiveness and force of their 
reasoning that the proviso was and is void 
for uncertainty. 


But, say the defendants, later decisions 
indicate that the United States Supreme 
Court would now overrule the Cline case 
and come to a different conclusion if the 
same question were again presented. The 
decisions which they invoke do not per- 
suade us. 


In Bandini Petroleum Co. v. Superior Court, 
284 U. S..8 [52 S. Ct. 103, 76 L. Ed. 136], a 
California statute prohibiting “the unreason- 
able waste of natural gas” was upheld as 
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furnishing a sufficiently definite standard. 
Significantly, it appeared, the standard did 
not depend upon the words “unreasonable 
waste” alone. Those words had reference 
to the power of gas to lift the oil in which 
it occurred and the use of that power to 
produce the maximum quantity of oil in 
proportion to the quantity of gas withdrawn. 
The state Supreme Court had found that, 
depending upon various ascertainable physi- 
‘cal factors, each oil and gas well has a best 
mean gas and oil ratio in the utilization of 
the lifting power of the gas and the produc- 
tion of the greatest quantity of oil in pro- 
portion to the amount of gas used, which 
could be computed as to each well to a 
reasonable degree of certainty (see People 
v. Associated Oil Co., 211 Cal. 93, 107 [294 
P. 717]). In striking contrast, the formula 
used in our section 16723, “reasonable profit,” 
has no such frame of reference, no means of 
producing certainty. 


In Old Dearborn Distr. Co. v. Seagram- 
Distillers Corp., 299 U. S. 193 [57 S. Ct. 139, 
Slade sd sHOOe 0G eA] sien Re 14767, the 
court approved the expression “fair -and 
open competition” in the context in which 
it appeared. It was used in a statute which 
dealt with contracts for the sale or resale of 
a commodity which bears the trade-mark, 
brand, or name of the producer ‘and which 
is in fair and open competition with commod- 
ities of the same general class produced by 
others.” In such a contract the statute 
permitted stipulations concerning the resale 
price of the commodity. The court up- 
held the statute as designed primarily to protect 
the property, the good will of the producer, 
the price restriction being a means to that 
end, not an end in itself. Concerning the 
phrase “fair and open competition,” the 
court said it “is as definite as the phrase 
contained in §5 of the Federal Trade Com- 
mission Act, ‘unfair methods of competition,’ 
which this court has never regarded as 
being fatally uncertain. [Citations.] We 
think the phrases complained of are suffi- 
ciently definite, considering the whole stat- 
ute; and that no one need be misled as to 
their meaning, or need suffer by reason of 
any supposed uncertainty.” (Pp. 196-197.) 
Besides, as stated in one of the cases cited, 
the expression “unfair competition” had a 
“well settled meaning at common law.” 
(Federal Trade Com. v. Raladam Co., 283 
WerSi0043)) G48 efoil Se Gess7t 755 by Eds 
1324].) 
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In Kay v. United States, 303 U. S. 1 [58 
S. Ct. 468, 82 L. Ed. 607], the court found 
the term “like necessary services” suff- 
ciently definite. Quite naturally so, for those 
words occurred in a portion of the Home 
Owners’ Loan Act which prohibited the 
making of a charge in connection with a 
loan “except ordinary charges authorized 
and required by the Corporation for services 
actually rendered for examination and per- 
fecting of title, appraisal, and like necessary 
services.” (P. 3.) “The phrase ‘like neces- 
sary services’ in the section describes serv- 
ices which are cognate to those mentioned 
in the preceding clause ‘for examination and 
perfecting of title’ and ‘appraisal.’” (P. 9.) 
We see no analogy between that and the 
provisions of our section 16723. 


In Gorin v. United States, 312 U. S. 19 [61 
S. Ct. 429, 85 L. Ed. 488], ‘national defense” 
was deemed sufficiently certain to sustain 
convictions under the National Espionage 
Act for unlawfully furnishing information 
relative to national defense. These words 
had acquired a historical and special mean- 
ing well enough known to enable those 
within their reach to apply them correctly. 
Said the court: 


“e 


... the use of the words ‘national de- 
fense’ has given them, as here employed, 
a well understood connotation. They 
were used in the Defense Secrets Act of 
1911. The traditional concept of war as 
a struggle between nations is not changed 
by the intensity of support given to the 
armed forces by civilians or the extension 
of the combat area. National defense, the 
Government maintains, ‘is a generic con- 
cept of broad connotations, referring to 
the military and naval establishments 
and the related activities of national pre- 
paredness.’ We agree that the words 
‘national defense’ in the Espionage Act 
carry that meaning. The language 
employed appears sufficiently definite to 
apprise the public of prohibited activities 
and is consonant with due process.” (P. 28.) 


We are unaware of any usage which has 
given the words “reasonable profit” any 
greater specificity than they had in 1927 
when the Cline case was decided. 


A statute which prohibited the calling of 
another by an “offensive or derisive name” 
was upheld in Chaplinsky v. New Hampshire, 
315 U. S. 568 [62 S. Ct. 766, 86 L. Ed. 1031]. 
The state court had interpreted the statute 
as one designed to preserve the peace and 
as prohibiting only such words, uttered in 
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a public place, . as have a direct tend- 
ency to cause acts of violence by the per- 
sons to whom, individually, the remark is 
addressed.” (P. 573.) The word “offen- 
sive’ was not defined in terms of what a 
particular person would think. The test 
was what men of common intelligence 
would understand would be words likely 
to cause an average addressee to fight. “De- 
risive” words were taken as coming within 
the purview of the statute only when they 
had this characteristic of plainly tending 
to excite the addressee to a breach of the 
peace. As thus limited, those words had an 
understandable meaning, sufficiently definite 
to guide a person in complying with the 
mandate of the statute. 


Kovacs v. Cooper, 336 U. S. 77 [69 S. Ct. 
A481 93 1 Eds 513.10 cA? eRevZd 608i; 
involved an ordinance which prohibited the 
operation, upon a public street, of ““. é 
any device known as a sound truck, loud 
speaker or sound amplifier, or radio or 
phonograph with a loud speaker or sound 
amplifier, or any other instrument known 
as a calliope or any instrument of any kind 
or character which emits therefrom loud 
and raucous noises and is attached to and 
upon any vehicle operated or standing upon 
said streets or public places cake Gl eas 
78.) Of the words “loud and raucous” the 
court said: ‘‘While these are abstract words, 
they have through daily use acquired a 
content that conveys to any interested person 
a sufficiently accurate concept of what is 
forbidden.” (P. 79.) Especially, we would 
add, when preceded and illustrated by such 
definitely descriptive words as “sound truck, 
loud speaker or amplifier, or radio or phono- 
graph with a loud speaker or sound ampli- 
fler or calliope.” 


In United States v. Petrillo, 332 U. S. 1 
[67 S. Ct. 1538, 91 L. Ed. 1877], the court 
upheld that provision of the Federal Com- 
munications Act which made it unlawful 
to coerce a licensee to employ in connec- 
tion with the conduct of the licensee’s 
broadcasting business any person or persons 
“in excess of the number of employees 
needed by such licensee to perform actual 
services.” The court did not agree with 
the contention that “persons of ordinary 
intelligence would be unable to know when 
their compulsive actions would force a per- 
son against his will to hire employees he 
did not need.” (332 U. S. 6.) The court 
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recognized there were difficulties in apply- 
ing such a clause: 


“Of course as respondent points out, 
there are many factors that might be 
considered in determining how many em- 
ployees are needed on a job. But the 
same thing may be said about most ques- 
tions which must be submitted to a fact- 
finding tribunal in order to enforce statutes. 
Certainly, an employer’s statements as 
to the number of employees ‘needed’ is 
not conclusive as to that question. It, like 
the alleged wilfullness of a defendant, 
must be decided in the light of all the 
evidence.” (P. 6.) 


Respondent’s argument amounted to the claim 
that no statutory language could meet the 
problem Congress had in mind. Of this 
the court said, “The Constitution presents 
no such insuperable obstacle to legislation. 
We think that the language Congress used 
provides an adequate warning as to what 
conduct falls under its ban, and marks boun- 
daries sufficiently distinct for judges and 
juries fairly to administer the law in accord- 
ance with the will of Congress,” adding that 
‘St would strain the requirement for cer- 
tainty in criminal law standards too near 
the breaking point to say that it was im- 
possible judicially to determine whether 
a person knew when he was wilfully at- 
tempting to compel another to hire unneeded 
employees.” (P. 7.) The court apparently 
adopted the government’s view that Con- 
gress intended to prevent extortion, as dis- 
tinct from bona fide demands relating to 
conditions of employment, a view which 
Justice Reed criticized in his dissenting 
opinion (pp. 16-18). As an antiextortion 
statute, it does not furnish a basis for pre- 
dicting that the Cline case is due soon to 
be overruled. 


This brings us to the question of separa- 
bility of the provisions of section 16723 
from the rest of the Cartwright Act. There 
really is no question. That issue was settled 
in favor of separability by our Supreme 
Court in Speegle v. Board of Fire Under- 
writers [1946-1947 Trape Cases { 57,493], 
29 Cal. 2d 34, 46-48 [172 P. 2d 867]. Yet, 
defendants argue that “the care of the 
Legislature in preserving the 1909 amend- 
ments in the codification process, affords 
strong evidence that the Legislature has 
refused to pass a state antitrust law sans 
the qualifications of section 16723 and sec- 
tion 16725, the more so because the Leyis- 
lature has not changed its position cither 
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before or since the Speegle case.” The first 
part of this argument misses the purpose 
expressed in section 16701 of the code, that 
of preserving the separability, if any, of 
the 1909 amendments to the Cartwright 
Act, a purpose discussed and given effect 
in the Speegle case at page 48. That pur- 
pose was stated in considerable detail by 
the Code Commission in its 1941 report 
to the Governor and the Legislature,* the 
report which accompanied the Code Com- 
mission’s bill to codify the Cartwright Act 
as section 16700-16758 of the Business and 
Professions Code. Additionally, in further- 
ance of that purpose, no express repeal of 
the original act of 1907, or of the 1909 
amendment, was included in the 1941 codi- 
fication bill. (See Stats. 1941, ch. 526, p. 
1834, §2 at p. 1847; Bus & Prof. Code, 
§ 30028). In other words, if it should prove 
impossible to preserve the separability of 
the 1909 amendment in the process of 
codification, then the codification would fail, 
leaving the 1907 and 1909 enactments on 
the books uncodified. It is difficult to see 
how the Legislature could more clearly 
and emphatically have indicated its intention 
to preserve the separability of the 1909 
amendment. 


The argument that legislative inaction 
since 1941 might in some way indicate the 
intent with which the Legislature acted in 
1941 or in 1909, is utterly without founda- 
tion. 


Because of the unconstitutional vagueness 
of section 16723 and the separability of its 


at page 10, the following 
statement appears: ‘‘The commission desires to 
eall particular attention to its solution of a 
problem which arose in preparing the codifica- 
tion of the Cartwright Anti-Trust Act (Chapter 
530, Statutes of 1907, as amended). In 1909 
(Chapter 362) the act was amended, among 
other things, to provide certain exemptions in 
Section 1. 

“The Federal District Court for the Southern 
District of California has held that these exemp- 
tions, added to the California Act in 1909, are 
unconstitutional and not separable and that, 
therefore, the entire California act is invalid. 
(Blake v. Paramount Pictures, Inc. (1938), 22 
F. Supp. 249). This decision relies on the United 
States Supreme Court decision which held un- 
constitutional a Colorado antitrust statute, con- 
taining exemptions substantially identical to 
those added to Section 1 of the California act 
in 1909, on the ground that these exemptions, 
a part of the Colorado statute as originally 
enacted, made the required standard of conduct 
too uncertain for a penal statute. (Cline v. 
Frink Dairy Co. (1927), 274 U. S. 445 [47 S. Ct. 
681, 71 L. Ed. 1146]). 


*In that report, 
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provisions, the legality of defendants’ con- 
duct is to be tested by reading the statute 
as if it did not contain that section. 


AS TO THE CONSTITUTIONALITY AND 
SEPARABILITY OF EXCEPTIONS Ex- 
PRESSED IN SECTION 16725 


An additional qualifying clause was added 
to the Cartwright Act in 1909, which in 
1941 was carried into the Business and Pro- 
fessions Code as section 16725. It declares 
it is not unlawful to enter into agreements or 
form associations or combinations “the pur- 
pose and effect of which is to promote, en- 
courage or increase competition in any 
trade or industry, or which are in furtherance 
of trade.’ (Italics added.) 


Defendants make no claim that the ques- 
tioned agreement promotes, encourages or 
increases competition. They do claim that 
its purpose and its effect are in furtherance 
of trade. That is correct as to the purpose. 
The parties’ stipulation is that the defend- 
ants entered into the agreement “with the 
intent and for the object and purpose... 
of acting in furtherance of trade.” But the 
stipulation stops short of saying that the 
agreement is one “which is” in furtherance 
of trade. 


Defendants emphasize this clause of the 
stipulation: 


“There is no evidence, except as stated in 
this stipulation, if any is stated herein, 
that the effect of the admitted agreement 
has exceeded, exceeds, or will exceed the 
stated intentions, objects or purposes.” 


“The Attorney General of California is of the 
opinion that this 1909 amendment was invalid 
in view of the holding in Cline v, Frink Dairy 
Co., never became a part of the 1907 act, hence 
that Section 1 of the Cartwright Act in the 
form in which originally enacted is valid and 
operative. (Opinion NS 2806, July 29, 1940.) 

“In the absence of a decision by the Cali- 
fornia Supreme Court, the commission has pre- 
pared a codification of the entire California 
act, as amended. As thus codified, without 
substantial change, it will, of course, have 
neither greater nor less validity, operation or 
effect than prior to codification. (Business and 
Professions Code, Sec. 2: San Joaquin ete. Irr. 
Co. v. Stevinson, 164 Cal. 221, at 233 and 234 
[128 P. 924]; Sobey v. Molony, 40 Cal. App. 2d 
381 [104 P. 2d 868].) However, as a special 
precaution, the commission has inserted a spe- 
cific saving clause (Section 16701) which is 
specially designed to leave as it is the question 
of separability, so that the 1907 Cartwright 
Act, and the 1909 amendments thereto, will 
manifestly have no greater (and no less) valid- 
ity, operation, or effect than if they had not 
been codified.”’ 
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Whatever these words may mean, we do 
not find in them a statement that the agree- 
ment has the effect of furthering trade. To 
say that there is no evidence, outside the 
stipulation, that the effect of the agreement 
“exceeds” the purpose of furthering trade, 
is not to say the agreement does further 
trade or that there is evidence that it 
furthers trade. Nor do we find eleswhere in 
the stipulation a statement or the basis for 
an inference that the agreement is in further- 
ance of trade. The restrictions which the 
agreement imposes may well further the 
trade of the individual member but not that 
of trade as a whole. Those restrictions seem 
totally inconsistent with any conceivable 
concept of furtherance of trade. 


Defendants have suggested that this agree- 
ment operates to do no more than protect 
existing contracts from unjustifiable inter- 
ference, and as such is commendable and 
lawful, citing Imperial Ice Co. v. Rossier, 18 
Cal. 2d 33 [112 P. 2d 631]. We do not see 
the applicability of that case, which holds 
that an action will lie for unjustifiably in- 
ducing a breach of contract. By the questioned 
agreement none of the defendants has under- 
taken to refrain from inducing the breach of a 
contract. He has, instead, agreed under cer- 
tain conditions not to accept a building owner’s 
invitation to bid except at a price appreciably 
higher than currently specified in a fellow 
member’s contract which is about to expire. 
Each defendant assures to each of the others 
the continued renewal of his contractual rela- 
tionships without price competition from 
his fellow members. Even if there were di- 
rectly involved some degree of prevention 
of unwarranted induction of breach of con- 
tract, that would not necessarily characterize 
the restraint as being one in furtherance of 
trade. 


The burden of proving that the questioned 
agreement comes within one of the excep- 
tions (such as those expressed in 16723 or in 
section 16725) rests upon the defendants in 
this case (People v. H. Jeune Co., 179 Cal. 621 
[178 P. 517]). In the absence of evidence 
that the questioned agreement is “in further- 
ance of trade,” defendants have failed to 
meet this burden and are unsuccessful in 
invoking the exception provided by section 
16725. 

However, a complete answer is not fur- 
nished by saying there is a failure of proof 
under any conceivable concept of “further- 
ance of trade.” The question remains whether 
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that expression furnishes a sufficiently defi- 
nite and certain standard. We think not. It 
is virtually impossible to apply it to any of 
the inhibitions expressed in section 16720. 
For example, what “restriction in trade or 
commerce” (subd. (a) of § 16720) is “in 
furtherance of trade’ (§ 16725)? What 
limitation or reduction of production or in- 
crease of the price of a commodity (subd. 
(b)) furthers trade? What combination to 
prevent competition in manufacturing, trans- 
porting, selling or purchasing a commodity 
(subd. (c)) furthers trade? What agree- 
ment whereby the price of a commodity 
to consumers is controlled or established 
in any manner (subd. (d)) is “in furtherance 
of trade’? That term is too indefinite and 
uncertain to serve as a standard. The 
reasoning of the court in the Clime case 
applies to render this provision invalid and 
inoperative. This invalid exception, added in 
1909, is separable from the original enact- 
ment for the same reasons that section 
16723 is separable. 


Is THE QUESTIONED AGREEMENT A TRUST 
AS DEFINED IN SECTION 16720? 


Defendants claim they have not violated 
the Cartwright Act, irrespective of the 
validity or invalidity of sections 16723 and 
16725. They say that this act is a statutory 
enactment of the common law rules against 
restraints of trade and that California deci- 
sions demonstrate that the questioned agree- 
ment is not one of the proscribed restraints. 


They rely in part upon cases concerning 
exclusive trading contracts (Schwalm uv. 
Flolmes, 49 Cal. 665, and Twomey v. People’s 
Ice Co., 66 Cal. 233 [5 P. 158]) and agree- 
ments by a producer with his customers 
for the maintenance of the price of his 
products. (Grogan v. Chaffee, 156 Cal. 611 
[O50 PAr74 54-27 oles RabAcee Ne See cO Sian: 
Ghirardelli Co. v. Hunsicker, 164 Cal. 355 
[128 P. 1041], and Munter v. Eastman Kodak 
Co. 28 Cal. App. 660 [153 P. 737]), cases 
which do not bear upon our problem. Two 
of their cases held certain cooperative mark- 
eting agreements valid under the 1909 
amendment of the Cartwright Act (Anaheim 
C. F. Assn. v. Yeoman, 51 Cal. App. 759 [197 
P. 959], and Poultry Producers v. Barlow, 
189 Cal. 278 [208 P. 93]) but were decided 
prior to the rendition of the decision in the 
Cline case. 


This leaves Herriman v. Menzies (1896), 
115 Cal. 16 [44 P. 660, 46 P. 730, 56 Am. St. 
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Rep. 82, 35 L. R. A. 318]. It involved a 
contract, between several stevedoring firms at 
San Francisco, which provided for the fixing 
of prices for stevedoring services tendered 
by them and for the division of their profits 
and losses. It did not appear that the con- 
tracting parties were in the control, or 
anything like the control, of that business 
in San Francisco, to an extent to enable 
them to exclude competition therein, or to 
coutrol the price of such labor or business. 
There was nothing to show that they com- 
prised more than the most insignificant part, 
in number or volume of business, of those 
engaged in that trade in that community. 
The court held the contract valid,—not 
an unreasonable restraint of trade. 


Defendants claim that they too control 
but a small portion of the building mainte- 
nance business in San Francisco: For ex- 
ample, they are but 14 of the 44 contractors; 
all the contractors, including defendants, 
service but 24 per cent of the buildings 
serviced by members of unions; defendants 
service less than .5 per cent of the build- 
ings, exclusive of private homes, that are 
serviced in San Francisco. More significant 
are the figures concerning defendants’ posi- 
tion in the contracting end of the building 
maintenance business. That is the portion of 
the business that counts. It is the entire 
area of the business in which defendants 
operate and in which there is competition. 
Defendants have 90 per cent of that busi- 
ness, whether measured by percentage of 
buildings serviced or by number of persons 
employed by defendants and by all building 
maintenance contractors. This fact alone 
makes the holding in the Menzies case in- 
applicable here. 


Later decisions indicate that the holding 
in the Menzies case should not be extended 
beyond the facts of that case. In Endicott 
v, Rosenthal, 216 Cal. 721, at 726 [16 P. 2d 
673], the court, quoting from an intervening 
decision, said: “‘In the Menzies case it was 
held that the contract was not illegal, for it 
was not shown that it was designed to, or 
did effect a control of business to an extent 
enabling the contracting firms to exclude 
competition or control the prices of the 
commodity.’” (P. 726.) The Endicott case 
involved an agreement between all but one 
of the cleaning and dyeing firms in Los 
Angeles and Orange Counties and had for 
its. purpose the increase of prices and the 
elimination of competition. The court found 
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it a restraint upon trade prohibited by 
section 1673 of the Civil Code (now Bus. 
& Prof. Code, § 16600) and that the reason- 
ableness of the prices fixed was immaterial, 
quoting (at pp. 726 and 727 of 216 Cal.) 
from Pacific Factor Co. v. Adler, 90 Cal. 110 
[27 2P2036, 25 Am St. Rep: 102s andstrom 
Umited States v. Trenton Potteries Co., 273 
U5 SS, SEP Sh Cas, SH, MAE Ibs ial HOON. 
(See, also, United States v. Socony-Vacuum 
Oil Co., 310 U. S. 150, 210-218 [60 S. Ct. 811, 
84 L. Ed. 1129], and Kiefer-Stewart Co. v. 
Seagram & Sons, Inc., [1950-1951 Trapr 
Gs O27 le. 0) Wk So All wile [i7iwS, Cie 
259, 95 L. Ed. 219], concerning the price- 
fixing agreement as illegal per se.) In 
People v. Sacramento Butchers’ Protective 
Assn., 12 Cal. App. 471 {107 P. 712], it was 
held that an information charging a com- 
bination for the purpose of destroying full 
and free competition in the retail meat busi- 
ness need not allege that the defendants 
“were in a position to control the market 
with respect to meat. As we have stated, 
the object of the statute is to prevent such 
combinations or conspiracies between per- 
sons engaged in a particular line of business 
as will destroy free competition therein, and 
if the purpose of such combination is to 
restrict trade or destroy competition in the 
sale and purchase of ‘merchandise, produce, 
or any commodity,’ or if such combination 
tends to restrict trade or to prevent free 
competition therein, such combination is 
against the letter and paramount object of 
the law. It is, therefore, not necessary to 
prove, and much less to allege in the in- 
formation in order to state the offense de- 
nounced by the statute, that the defendants 
or any of the persons referred to in the 
information as being connected with the 
alleged combination were in a position to 
control the market in the sale and purchase 
of the commodity to which the charge 
relates.” (Pp. 481-482.) A petition for a 
hearing by the Supreme Court was denied. 


(P. 497.) 


Of the Cartwright Act it can be said, as 
has been said of the Sherman Act: ‘“ ‘Con- 
gress [the Legislature] was dealing with 
competition, which it sought to protect, and 
monopoly, which it sought to prevent.” 
(Standard Oil Co. v. Federal Trade Com. 
[1950-1951 TrapEe Cases § 62,746], 340 U. S. 
231, :2491[71 Sv Ct. 240,95 L. Ed. -239].)) In 
Kold Kist v. Amalgamated Meat Cutters & 
B. W. [1950-1951 Trapre CAses { 62,695], 
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99 Cal. App. 2d 191 [221 P. 2d 724], the 
court overruled a contention that only 
those combinations are in unlawful restraint 
of trade which seek to control prices and 
create a monopoly: 


“A complete answer to this contention is 
found in the statute itself. Under sub- 
divisions (a), (b) and (c), of section 
16720, Business and Professions Code, it 
is unlawful for two or more persons to 
combine to create or carry out restrictions 
in trade or commerce; to limit or reduce 
the production of any commodity; or to 
prevent competition in the sale or pur- 
chase of merchandise, produce or any 
commodity. These enactments are dis- 
tinct from the remainder of the section 
which has to do with price fixing. Al- 
though price fixing and monopolistic prac- 
tices tend to affect competition, production 
and restrictions in trade, the Legislature 
has not limited illegal combinations in 
restraint of trade to those which involve 
price fixing or monopoly.” (P. 201.) 


A petition for a hearing of this case was 
denied by the Supreme Court. (P. 204.) 


We conclude that the questioned agree- 
ment was a trust as defined by section 
16720 of the Business and Professions Code. 


Was THE INJUNCTIVE RELIEF GRANTED BY 
THE JUDGMENT BroADER AND More 
EXTENSIVE THAN THE FActs 
WARRANT? 


Defendants have suggested that in en- 
joining any agreement to raise, fix, maintain 
or bring about the use of “uniform” mark- 
ups, price differentials, terms or conditions 
with respect to the furnishing of labor, ma- 
terials or services, the judgment restrained 
acts not involved in the questioned agree- 
ment, acts which none of the defendants has 
committed or threatens to commit. 


We do not so view it. The promise of 
each defendant to bid from 5 per cent to 
20 per cent higher than the existing contract 
rate, under certain circumstances, has an 
aspect of uniformity which justified the 
use of the word “uniform” in the judg- 
ment. Thus, if the current job price per 
month is $100 or less, the minimum bid 
must exceed it by 20 per cent; if $101 to 
$250, 15 per cent; $251 to $500, 10 per cent; 
$501 to $1,000, 714 per cent; $1,001 and up, 
5 per cent. Such a schedule is uniform in 
its application. Each rate of markup applies 
uniformly to all cases which come within 
its range. (For a discussion of the principle 
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involved, see Rainey v. Michel, 6 Cal. 2d 259 
268-270 [57 Ba Zd e938 2.0 Selmi eeoe 42) 
In re Weisberg, 215 Cal. 624, 629 [12 P. 2d 
446]; and In re Nowak, 184 Cal. 701, 709 
[195 P. 402.]) 


Dip tHE Superior Court HAVE JURISDICTION 
to Conswer A Morion ror NEW TRIAL? 


Plaintiff claims that when, as here, the 
facts were stipulated, there was no “trial” 
of an issue of fact, hence no basis for a 
“new” trial. It advances this as an addi- 
tional reason for reversal of the order for 
a new trial. 


Such a process of reasoning would be 
sound if the stipulation set forth all the 
ultimate facts as well as the evidentiary 
facts. 


Defendants claim that the stipulation omits 
the ultimate facts, that the court failed 
to find the ultimate facts, hence the judg- 
ment is not supported by the decision and 
the order for a new trial should be affirmed. 


The position of neither party is correct. 
The stipulation abounds in evidentiary facts 
but leaves ultimate facts to be found by the 
court. It happens that the ultimate facts 
are so closely connected with questions 
of law as to be almost inextricably bound 
up with them. In such a case the finding 
of the ultimate facts seems necessarily 
implied or contained in the conclusions of 
law which the court put in express terms 
by reference to the complaint. Thus, when 
the court drew and declared the legal 
conclusion that plaintiff was entitled to a judg- 
ment enjoining the defendants from partici- 
pating in any agreement to raise, fix or 
maintain prices or to bring about the use 
of uniform markups, or from carrying out 
any restrictions in the building maintenance 
industry, the court thereby impliedly found 
that the questioned agreement is a trust as 
defined in section 16720 of the code. 


Precedents for implying the finding of 
ultimate facts from the conclusions of law 
in such a situation as this are furnished 
by Stanwood v. Carson, 169 Cal. 640 [147 P. 
562], and Taylor v. George, 34 Cal. 2d 552 
[212 P. 2d 505]. The Stanwood case in- 
volved the validity of certain street assess- 
ments. The trial was had upon a stipulated 
statement of the evidence, most of which 
consisted of the record of the proceedings 
on file in the city clerk’s office. The trial 
court did not in express terms find the 
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ultimate facts. It concluded and declared, 
from the stipulated facts, that each of the 
assessments was valid. The question pre- 
sented at the trial were questions ‘of fact 
mixed with and determinable upon more or 
less intricate questions of law.” (169 Cal. 


646.) 


In the Taylor case, there was a failure to 
find, in express terms, whether or not a 
testator intended to satisfy his obligation 
to support his child by means of the pro- 
ceeds of a policy of insurance upon the 
testator’s life. The evidentiary facts had 
been stipulated. The Supreme Court stated 
the problem and gave its solution in these 
words: 


“Ordinarily, the necessity for findings of 
fact is dispensed with where the case is 
submitted upon a stipulation of facts. 
[Citations.] It has been held, however, 
that where the stipulation sets forth evi- 
dentiary material only, it is proper for the 
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trial court to make findings of the ultimate 
facts. [Citations.] Although all of the 
evidence in this case was embraced with- 
in the stipulation and exhibits attached 
thereto, it is at least arguable that the 
ultimate fact of whether the decedent in- 
tended to satisfy his obligation of support 
by means of the insurance benefits was a 
fact to be found by the trial court. But 
the failure to make a specific finding on 
that subject does not require a reversal. 
The judgment rendered on the stipulated 
facts in the defendant’s favor may be 
deemed in itself an implied determination 
of the ultimate fact. (Standwood v. Carson, 
169 Cal. 640, 646 [147 P. 562].)” (34 Cal. 
2d 556.) 


We conclude that in our case there is no 
such defect in the findings of fact and con- 
clusions of law as would justify an order 
for a new trial. 

The order appealed from is reversed. 

Peters, P. J., and Bray, J., concurred. 


[f 67,455] Foundry Services Incorporated v. The Beneflux Corporation. 
In the United States District Court for the Southern District of New York. Civ. No. 


82-215. Filed March 16, 1953. 


Sherman Antitrust Act 


Division of Markets Between Licensor and Licensee—Ancillary Agreement—Legality.— 
An exclusive license to manufacture fluxes in accordance with secret processes and to sell 
such fluxes within the United States and Canada for a period of five years wherein the 
licensor, an English corporation, bound itself not to sell such fluxes in any part of the 
United States and Canada, and the licensee bound itself not to export such fluxes to any 
country other than the United States and Canada, is not an international cartel agreement 
which violates the federal antitrust laws by dividing the world’s markets between “two 
competitors.” The licensor and licensee were not competitors; the licensee was no more 
than the licensor’s agent or representative. Under such circumstances, the agreement of 
mutual restraint as to territory was not, in itself, unlawful, The restraints were only ancil- 
lary to a valid primary purpose and were of the type permitted at common law. 


See the Sherman Act annotations, Vol. 1, {| 1220.204. 
For the plaintiff: Glass and Lynch, New York, N. Y., by Simon Brett. 


For the defendant: Cahill, Gordon, Zachry and Reindel, New York, N. Y., by John 
F. Sonnett, Jerrold G. Van Cise, and William M. Sayre. 


The amount in controversy is adequate for 


[Sut to Restrain Defendant from 
diversity jurisdiction. 


Competing | 


McGouey, District Judge [Jn full text ex- 
cept for omissions indicated by asterisks]: The 
plaintiff, a New York corporation, moves 
for an injunction pendente lite to restrain 
the defendant, a Delaware corporation, from 
competing with it in the United States in 
the sale of certain fluxes and other products 
used in the manufacture of metal castings. the 


[Agreements Not to Compete] 


The defendant is a subsidiary of Foun- 
dry Services, Ltd., an English corporation 
which owns “certain secret processes, recipes 
and formulae relating to the manufacture” 
of the fluxes and other products. In 1934 
English corporation granted to the 
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plaintiff an “exclusive license, liberty and 
authority to manufacture the said fluxes 
and other products in accordance with the 
said secret processes, recipes and formulae 
and to sell the same within the United 
States of America and the Dominion of 
Canada only for a period of five years from 
the date hereof and such further period as is 
hereinafter provided for.” The license was 
granted in an agreement by which the Eng- 
lish corporation bound itself during the life 
of the agreement not to sell the said fluxes 
and other products or any of them directly 
or indirectly “in any part of the United 
States of America or the Dominion of Cana- 
da.” and the plaintiff bound itself not to “ex- 
port the said fluxes and other products or any 
of them to any country other than the United 
States of America and the Dominion of 
Canada without the previous consent in 
writing of the Licensor.” There was pro- 
vision for successive five-year extensions 
conditioned on the plaintiff's doing an an- 
nual business of specified dollar volume, on 
which it was to pay royalties of 10%. Pur- 
suant to its terms the agreement was con- 
tinued and it was in effect on October 5, 
1951, when the plaintiff received from the 
English corporation written notice of termi- 
nation, This was based on a single sale by 
the plaintiff of about $4 worth of one of the 
fluxes to a firm in Mexico in the early part 
of April, 1951. 


[Agreement Claimed to Be Void] 


From all that has been said up to now it 
seems to me that the Court’s discretion 
should be exercised so as to maintain until 
a full inquiry can be had by trial, the rela- 
tionship and status which existed between 
the parties prior to the alleged termination 
of the agreement. Accordingly, the motion 
would be granted without more but for the 
defendant’s vigorously pressed argument 
that the agreement is wholly void and un- 
enforceable. 


[No Competitor Relationship] 


The defendant asserts with great earnest- 
ness that the 1934 agreement was from its 
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inception an “international cartel agree- 
ment” which violates our antitrust laws by 
dividing the world’s markets between “two 
competitors.” But it is to be noted that in 
1934 the English corporation and the plain- 
tiff were in no sense competitors in respect 
to these fluxes and never had been. More- 
over, it is not even suggested that they 
were or ever had been competitors in any 
other field either. The English corpora- 
tion, being then the sole owner and pos- 
sessor of its “secret processes, recipes and 
formulae,” had no competitor whatever as 
to them or as to fluxes made in accordance 
with them. It could make disclosures or 
not; sell or not; as it pleased and the 
public had no legal interest whatever in 
that choice.* And we do not have here, as the 
detendant suggests, the creation of a “new 
industry” by the development of secret 
formulae, as was the situation in U. S. v. 
General Electric Co.2 There separate and 
actually competing companies simultaneously 
developed and patented related processes 
which they then pooled and, by a mutually 
accommodating division of territories, seized 
control of the world’s markets which they 
thereafter dominated completely, both as to 
supply and price; and not only in the 
“hard metal compositions” made according 
to the processes but also in the “products 
containing such compositions,” such as cut- 
ting tools. The use of the fluxes here 
involved certainly did not create a new in- 
dustry. They are no doubt good and valu- 
able, but it is not even suggested that they 
are the only ones available or in use in the 
manufacture of metal castings. 


[No Unreasonable Restraint] 


It is still the law that restraints to be 
unlawful must be unreasonable.6 No case 
cited by the defendant declares unlawful, 
in itself, an isolated agreement of mutual 
restraint as to territory only, between a 
single owner-licensor of a secret process 
and a single licensee not theretofore in 
competition with each other. There was 
no attempt to control the price of these 
fluxes or to control the distribution or price 
of products made through their use, It is 


* Board of Trade v. Christie Grain & Stock 
Co., 198 U. S. 236. 

5 [1948-1949 TRADE CASES { 62,318] 80 F. 
Supp. 989. See also U. S. v. United Shoe Ma- 
chinery Co., 247 U. S. 32, and U. S. v. General 
Dyestuff Corp. [1944-1945 TRADE CASES 
{ 57,303], 57 F. Supp. 642. 
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5U. 8. v. Yellow Cab Co. [1946-1947 TRADE 
CASES { 57,576], 332 U. S. 218-227: Standard 
Oil Co. v. U. 8., 221 U. S. 1; U.S. v. Bausch & 
Lomb Optical Co., et al., 45 F. Supp. 387; aff'd 
Leaner TRADE CASES { 57,224] 321 U. S. 
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not shown or even claimed that this license 
agreement was used either alone or in com- 
bination with related agreements to achieve 
a monopoly in the business of fluxes gen- 
erally or in any other industry. We have 
here only the usual covenant by an owner- 
licensor of a secret process not to compete 
with its single licensee in the assigned area 
and to be free from the latter’s interference 
elsewhere. These restraints, clearly only 
ancillary to a valid primary purpose,’ are 
precisely of the kind consistently permitted 
at common law. In the Standard Oil case*® 
the Supreme Court pointed out “that the 
statute did not forbid or restrain the power 
to make normal and usual contracts to further 
trade by resorting to all normal methods, 
whether by agreement or otherwise, to 
accomplish such purpose” ® [Italics supplied]. 
And so it held that the Sherman Act must 
be construed “to prevent that act from 
destroying all liberty of contract and all 
substantial right to trade,” and to prevent 
that act from “annihilating the fundamental 
right of freedom to trade which, on the 
very face of the act, it was enacted to pre- 
serve. .’*° Exclusive agreements are 
not per se unlawful.” The exclusive license 
agreement of the type here attacked is 
probablysras (old) as\ “normaly? as “usualy 
and indeed as necessary as any type of con- 
tract “to further trade” in use among civil- 
ized men, 


[Plaintiff an Agent] 


The defendant argues that in a series of 
recent cases” this District Court ‘Brushing 
aside arguments based upon old decisions 
involving secret processes, patents and trade 
marks has repeatedly condemned 

all divisions of markets between com- 
petitors.” But in those cases and the others 
of similar tenor, like Timken Co. v. U. S.,* 
cited by the defendant, it was found that 
the defendants in fact and by definition 
were true competitors; and that as such 
they combined, conspired to and actually 
did divide the world’s markets and thereby 


7U. S. v. Addyston Pipe & Steel Co., 85 Fed. 
271, aff'd 175 U. S. 211; Thoms v. Sutherland, 
3 Cir., 52 F, 2d 592; see U. S. v. Bausch & Lomb 
Optical Co., et al., note 6 supra. 

8 Standard Oil Co. v. U. S., note 6 supra. 

9 American Tobacco v. U. 8., 221 U. S. 106, 
179. 

10 Same, at p. 180. 

1U. 8. v. Yellow Cab Co., note 6 supra, pp. 
218, 229; Federal Trade Comm. v. Sinclair Co., 
261 U. S. 463; Donovan v. Pennsylvania Com- 
pany, 199 U. S. 279. 
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suppressed competition among not only 
themselves but others as well. Accordingly, 
it was necessarily held that those conspira- 
cies were unlawful; and that they were none 
the less so merely because of the circum- 
stance that they were effected through 
license agreements. There was no holding, 
however, that the license agreements of 
themselves and apart from the combination 
were illegal. But we have no comparable 
situation here. Competition “is a battle for 
something that only one can get; one com- 
petitor must necessarily lose.”** And so it 
is quite inaccurate to say that the English 
corporation was in 1934, or since, a “com- 
petitor” of the plaintiff which it merely 
engaged and authorized to exploit its secret 
processes in North America, Actually the 
plaintiff was no more than the English 
corporation’s agent or representative here. 
And common sense and justice, as well as 
the “normal” and “usual” business custom 
of rational men, dictate that a principal 
refrain from undertaking to perform at the 
same time and in the same place the precise 
functions it has engaged a representative 
to perform. This is especially so and indeed 
imperative where, as here, the representa- 
tive’s compensation can come only from 
what it is able to earn through its own 
efforts as a pioneer in exploiting its prin- 
cipal’s secret processes.” A holding that, 
in the circumstances of this case, this agree- 
ment violates our antitrust laws would go 
far beyond, and as I understand the deci- 
sions, would clearly not be justified by the 
teaching of the cases the defendant relies 
on. It is argued that the tendency of recent 
decisions is in that direction. However that 
may be, I think they have not yet gone so 
far as to establish the extreme proposition 
the defendant asserts. And so, in the ab- 
sence of a clear ruling to the contrary, I 
am constrained to hold that this license 
agreement, usual and normal as I think it is 
in these circumstances, is legal and en- 
forceable. 


2U, §. v. National Lead [1944-1945 TRADE 
CASES { 57,394], 63 F. Supp. 513, 523, aff'd 
[1946-1947 TRADE CASES { 57,575] 332 U. S. 


319; U. 8S. v. Imperial Chemical Industries 
(1950-1951 TRADE CASES f 62,923], 100 F. 
Supp. 504, 592. 


13 [1950-1951 TRADE CASES { 62,837], 341 
UNS, 593: 

14 Sinclair Refining Co. v. Federal Trade Com- 
mission, 276 Fed. 686-688, aff’d 261 U. S. 463. 

15 See 261 U. S. at 476. 
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[Injunction Granted] 
The motion for an injunction pendente lite 
is granted. On the settlement of the order 
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to be entered, counsel will be heard on the 
amount of the bond to be furnished pursu- 
ant to Rule 65 (c). 


[67,456] United States v. Line Material Company. 


In the United States Court of Appeals for the Sixth Circuit. 


March 24, 1953. 


No. 11715. Filed 


Appeal from the United States District Court for the Northern District of Ohio, 


Eastern Division. 


Case No. 959 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Criminal Prosecution Against Corporation—Dissolution of Corporation as Grounds 
for Abatement of Proceedings—Applicable State Law.—A Delaware corporation (indicted 
by the Government for violations of the Sherman Antitrust Act) which was dissolved in 
good faith by merger under Delaware law is entitled to have the criminal proceeding 
against it abated. The dissolution of a corporation ends the existence of the corporation, 
and, at common law, abates all litigation. If the life of the corporation is to continue, 
even only for litigating purposes, it is necessary that there be statutory authority for 
the prolongation. This is not controlled by the rules of the court in which the litigation 
is pending, but it concerns the fundamental law of the corporation enacted by the state 
which brought the corporation into existence. Under the applicable Delaware law, there 
is no provision providing for the survival of a dissolved corporation with respect to 
criminal proceedings. 


See the Sherman Act annotations, Vol. 1, § 1630. 


For the appellant: Argued by George W. Wise, Washington, D. C.; George W. Wise, 
Trial Attorney, Newell A. Clapp, Acting Assistant Attorney General, and George B. 
Haddock, Special Assistant to the Attorney General, Washington, D. C., on the brief; 
and Donald P. McHugh, Washington, D. C., and Robert B. Hummel, Cleveland, Ohio, 
on the docket. 


For the appellee: Argued by Richard F. Stevens, Cleveland, Ohio, and Clark J. A. 
Hazelwood, Milwaukee, Wis.; and C. J. A. Hazelwood, Milwaukee, Wis., Howard F. 
Burns, Richard F. Stevens, and John H. Kellogg, Jr., Cleveland, Ohio, on the brief. 


Before Simons, Chief Judge, and Martin and McALisrer, Circuit Judges. 


[Dissolved Corporation Seeks to Have Case 
Abated) 


Simons, Circuit Judge [Jn full text]: The 
single issue presented by this appeal is 
whether a Delaware corporation indicted 
by the government for violations of the 
Sherman Antitrust Act, but dissolved in 


ing corporation and the existence of the 
appellee was to cease except insofar as it 
might be continued by State statute. It is 
conceded that the merger was entered into 
in good faith without purpose to evade 
prosecution under the indictment. On May 
19, 1952, appellee moved to dismiss on the 


good faith by merger under applicable Dela- 
ware law, is entitled to have the criminal 
proceedings against it abated. The district 
judge decided the question in the affirmative 
and the United States appeals. 


The appellee and others were indicted 
on November 12, 1948 and on July 1, 1949 
entered into an agreement of merger with 
McGraw Electric Company, likewise a 
Delaware corporation. Under the terms of 
the merger, McGraw was to be the surviv- 
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ground that the merger had terminated its 
corporate existence. The district court sus- 
tained its motion in the view that the Dela- 
ware statute did not permit survival of 
criminal prosecution against a dissolved 
corporation. The appellant contends that 
the Delaware statute which continues the 
existence of corporations for a period, for 
the purpose of prosecuting and defending 
suits by or against them, is so broad in its 
terms that criminal actions or proceedings 
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are within its scope and that the Federal 
law is exclusive and supreme in respect to 
violations of Federal statutes, so that the 
jurisdiction of Federal courts over the en- 
forcement of the Federal antitrust laws can- 
not be defeated by State statutory provisions 
governing the existence and powers of cor- 
porations created pursuant to the authority 
of the State. 


[State Law on Survival Applicable] 


The general rule in respect to the sur- 
vival of corporations, after attempted dis- 
solution is well settled by three leading 
cases, Oklahoma Gas Company v. Oklahoma, 
273 U. S. 257, 259, Title Company v. Wilcox 
Building Corporation, 302 U. S. 120, 125 and 
Defense Corporation v. Lawrence Company, 
336 U. S. 631, 634. In the Oklahoma case, 
Mr. Chief Justice Taft, speaking for the court, 
said: 


“Tt is well settled that at common law 
and in the federal jurisdiction, a corpora- 
tion which has been dissolved is as if it 
did not exist, and the result of the disso- 
lution cannot be distinguished from the 
death of a natural person, in its effect. 
(Citing cases.) It follows, therefore, that 
as the death of a natural person abates 
all pending litigation to which such a 
person is a party, dissolution of a corpo- 
ration, at common law, abates all litigation 
in which the corporation is appearing either 
as plaintiff or defendant. To allow actions 
to continue would be to continue the exist- 
ence of the corporation pro hac vice. But 
corporations exist for specific purposes, 
and only by legislative act, so that if the 
life of the corporation is to continue, even 
only for litigating purposes, it is necessary 
that there should be some statutory authority 
for the prolongation. The matter is really 
not procedural or controlled by the rules 
of the court in which the litigation pends. 
It concerns the fundamental law of the 
corporation enacted by the state which 
brought the corporation into being.” 


The Wilcox Building Corporation case, supra, 
and the Lawrence Company case, supra, ap- 
prove and apply this doctrine. 


[Existence of Corporation Not Extended 
for Criminal Cases] 


We look, therefore, to the Delaware stat- 
ute to determine to what extent and for 
what purpjose the life of a dissolved cor- 
poration is prolonged. The corporation law 
of Delaware is found in Chapter 65, Re- 
vised Code of Delaware, 1935, and its 
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appropriate Sections are 42 and 62. Sec- 


tion 42 provides: 


“All corporations, whether they expire by 
their own limitation, or are otherwise dis- 
solved, shall nevertheless be continued 
for the term of three years from such 
expiration or dissolution, bodies. corporate 
for the purpose of prosecuting and de- 
fending suits by or against them, and of 
enabling them gradually to settle and 
close their business, to dispose of and 
convey their property, and to divide their 
capital stock but not for the purpose of 
continuing the business for which the 
corporation shall have been established.” 


Up to this point, Section 42 speaks in the 
language of civil litigation for a criminal 
prosecution is not generally, if at all, re- 
ferred to as a “suit.” In its other expressed 
purposes for prolonging a corporation’s 
life, the section likewise speaks of matters 
purely civil in nature and requisite to wind- 
ing up the affairs of a corporation. 


But the proviso which follows contains 
somewhat broader language and reads: 


“Provided, however, that with respect to 
any action, suit or proceeding, begun or 
commenced by or against the corporation 
prior to such expiration or dissolution 
and with respect to any action, suit or 
proceeding, begun or commenced by or 
against the corporation within three years 
after the date of such expiration or dis- 
solution, such corporation shall only for 
the purpose of such actions, suits or 
proceedings so begun or commenced, be 
continued bodies corporate beyond said 
three year period and until any judg- 
ments, orders, or decrees therein, shall 
be fully executed.” 


So, it is argued that the terms “actions” 
and “proceedings” are broader in meaning 
than the term “suits” and comprehend 
criminal proceedings as well as civil, and 
that the word “judgments” includes crimi- 
nal judgments. The proviso, it is urged, 
places no limitation upon the meaning of 
the term “action” or “proceeding” and, so, 
applies to any action or proceeding. 


The argument, we think, is tenuous. The 
dominating term of the section is the word 
“suits” which stands alone in the enabling 
language of the section and the terms of 
the proviso are but to insure that in respect 
to litigation begun during the three year 
period but not concluded may be continued 
subsequent thereto. It is not unusual to 
speak of a species in generic terms without 
intending to include all species. 
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Section 62 is a saving clause for pending 
actions in the case of dissolution by con- 
solidation or merger and reads: 


“Any action or proceeding pending by or 
against any of the corporations consoli- 
dated or merged may be prosecuted to 
judgment, as if such consolidation or 
merger had not taken place or the corpo- 
ration resulting from or surviving such 
consolidation or merger may be substi- 
tuted in its place.” 


This section speaks even more clearly in 
terms of civil proceedings, for the substi- 
tution of defendants is not a characteristic 
of a criminal prosecution. 


The provisions of Sections 42 and 62 of 
the Delaware law have remained unchanged 
except for the elimination in 1951 of the 
words “to judgment” contained in Section 
62, Laws of Delaware, 1951, Chap. 353, §5. 
The purpose of this revision is said to be to 
make certain that proceedings before ad- 
ministrative agencies and equity proceed- 
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In United States v. Safeway Stores, 140 
Fed. (2d) 834 (C. A. 10), the same issue 
was raised. Section 62 was not before the 
court since the corporation there was dis- 
solved though not by consolidation or mer- 
ger. The court held that neither the word 
“suit” in the Delaware statute nor the word 
“action” embraced a criminal prosecution. 
In United States v. Borden, 28 Fed. Supp. 
177, the District Court for the Northern 
District of Illinois reached the same conclu- 
sion with reference to the Delaware law. 
We are in accord. 


[Judgment A firmed] 


We have considered, with care, the argu- 
ment of the appellant, based upon public 
policy and the supremacy of Federal juris- 
diction under the antitrust laws. The cases 
relied upon do not involve criminal prose- 
cutions against dissolved corporations cre- 
ated by state law. Viewing the Delaware 
statute as we do, we cannot escape from 


the doctrine applied in the Oklahoma, W1l- 
cox and Lawrence cases, supra, that “if the 
life of the corporation is to continue, even 
only for litigating purposes, it is necessary 
that there should be some statutory author- 
ity for the prolongation.” 


Affirmed. 


ings which might not technically be con- 
strued as resulting in judgments would be 
included within the scope of Section 62. 
And, so, here again, the Delaware law 
speaks in terms of civil and not criminal 
proceedings. 


[| 67,457] Maryland Baking Company and Northwest Cone Company v. Dairy In- 
dustries Supply Association, Roberts Everett, individually and as Executive Vice Presi- 
dent of Dairy Industries Supply Association, and W. E. Bishop, T. A. Burress, R. E. 
Cairns, Paul Girton, E. B. Lehrack, R. E. Olson, Robert Rosenbaum, K. L. Wallace, 
Earl Wee, Carl O. Wood, D. G. Colony, S. E. Crofts, R..E. Davison, C. E. Glasser, 
L. N. Lucas, W. W. Monroe, Lester Olsen, and R. B. Wilhelm, individually and as 
directors of Dairy Industries Supply Association. i 


In the United States District Court for the Northern District of Illinois, Eastern 
Division. No. 52 C 2058. Dated March 12, 1953. 


Clayton Antitrust Act and Sherman Antitrust Act 


Suit for Civil Damages—District in Which to Sue Corporation—Motion to Quash 
Service of Summons.—A trade association, which was incorporated in New York and 
which had its principal place of business in Washington, D. C., was doing business within 
Illinois so as to be found therein for the purposes of federal venue, where it was estab- 
lished, from the association’s constitution and by-laws and from other facts, that the 
association held an exposition in Illinois which was the exercise of one of the important 
functions for which the association was organized, that the officers and agents of the 
association were in Illinois at the time of the exposition to carry out its purpose, that the 
association’s mailing address was in Illinois during the exposition with certain exceptions, 
that the association held its annual meeting in Illinois prior to the exposition, and that, 
at the time of the service of summons upon an officer of the association, the association 
was in Illinois performing its corporate function of sponsoring the exposition, supervising 
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its operation, and maintaining its mail contact with its members by using an Illinois 
address. A motion to quash the service of summons was therefore denied. 


See the Clayton Act annotations, Vol. 1, { 2032.55. 


Suit for Civil Damages—Motion to Transfer Suit—Convenience of Parties and Wit- 
nesses, and in the Interest of Justice—WVhere it would be as inconvenient for a plaintiff 
to proceed with its action in another judicial district as it would be for a defendant to 
defend the action in the present district, a court, in balancing the relative inconveniences 
of the parties and the fact that there was no indication that the continuance of the action 
in the present district would be oppressive, harassing, and vexatious to the defendant, 
denied a defendant’s motion to transfer the action for the convenience of the parties and 


witnesses, and in the interests of justice. 


See the Sherman Act annotations, Vol. 1, J 1640.312. 


For the plaintiffs: Sang and Carney, Chicago, Ill., and Henry S. Blum, Chicago, III. 


For the defendants: Sidley, Austin, Burgess and Smith, Chicago, Ill. 


Memorandum 


[Allege Trade Association Violates 
Antitrust Law] 


LaBuy, District Judge [Jn full text]: 
The complaint herein is brought pursuant 
to Sections tS 15-0; "SeCr AY (Section 4 
of the Clayton Act) for damage the plain- 
tiffs allegedly sustained by reason of de- 
fendants violation of Section 1, 15 U.S.C.A. 
(Section 1 of the Sherman Act). It is 
alleged that Article VI, Section 1 and 
other provisions of the Constitution and by- 
laws of the corporate defendant “tend to 
create a monopoly in that they bar anyone 
from exhibiting at the exposition of the 
said association who has exhibited in any 
other exposition or exhibition throughout 
the United States’; that the acts of the 
association in combination and conspiracy 
with all of the individual defendants result 
in a discrimination against every other 
association of manufacturers or suppliers of 
related products and discriminates against 
the plaintiffs and others who have exhibited 
their wares in any such other association; 
that the effect of said provision of said con- 
stitution and by-laws results in the associa- 
tion selling its facilities to its members only 
on the condition that they refrain from 
purchasing exposition facilities from any 
association competing with defendant; that 
the said individual defendant, Roberts Everett, 
in combination and conjunction with and at 
the direction of the corporate defendant 
and its directors who are made individual 
defendants, did bar the plaintiff, Maryland 
Baking Company, and the products of its 
subsidiary, Northwest Cone Company, from 
exhibiting at the exposition held Septem- 
her 22-27 at Chicago, Illinois; that these 
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acts and the combination and conspiracy 
tend to create and do create a monopoly 
and is a restraint of trade. 


{Motion to Quash Service of Summons] 


The corporate defendant has filed a mo- 
tion to quash the service of summons and 
subsequent service of alias summons made 
upon its executive vice-president, Roberts 
Everett, or in the alternative to transfer 
the suit to the District of Columbia for the 
convenience of parties, witnesses and in the 
interests of justice. 


The original service of summons was 
made on September 24, 1952 in Chicago, 
Illinois, during the pendency of the afore- 
said exposition. Thereafter, on December 
15, 1952 an alias summons was served in 
Washington, D. C. at the corporation’s 
principal place of business pursuant to Sec- 
tion 12 (15 U.S. C. A. § 22) and Rule 4 (f) 
of the Federal Rules of Civil Procedure. 


Before proceeding to the question of the 
efficacy of said summons to subject the 
corporate defendant to the jurisdiction of 
this court, it is of primary importance to as- 
certain whether this suit is properly brought 
within this district. 


The venue and service of process in 
actions against corporations brought pursu- 
ant to Section 4 of the Clayton Act (15 
U.S. C. A. § 15) is governed by Section 12 
thereof (15 U. S. C. A. § 22). This section 


is as follows: 


“812. District in which to sue corpo- 
rations. Any suit, action or proceeding 
under the anti-trust laws against a cor- 
poration may be brought not only in the 
judicial district whereof it is an inhabi- 
tant, but also in any district wherein it 
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may be found or transacts business; and 
all process in such cases may be served 
in the district of which it is an inhabitant 
or wherever it may be found.” 


In United States v. Scophony Corp. [1948- 
1949 Trave Cases J 62,238], (1947) 333 U.S. 
795, 802, the Supreme Court stated as 
follows: 

“Section 12 of the Clayton Act has two 
functions, first, to fix the venue for anti- 
trust suits against corporation; second, 
to determine where process in such suits 
may be served. Venue may be had ‘not 
only in the judicial district whereof it is 
an inhabitant, but also in any district 
wherein it may be found or transacts 
business.’ And all process may be served 
‘in the district of which it is an inhabi- 
tant, or wherever it may be found.’ * * *” 


[Location and Business of Corporation] 


The corporate defendant, Dairy Industries 
Supply Association, is an inhabitant of the 
State of New York, the state of its incor- 
poration. Its principal place of business is 
located in Washington, D. C. It is not 
qualified or registered to do business under 
the laws of Illinois. Thus, in order to hold 
that the corporate defendant is subject to 
suit in this district it must be determined 
whether the facts as disclosed by the mo- 
tions and affidavits show that it was present 
here through its officers and agents carry- 
ing on its corporate business and whetner 
said business was of such a nature and 
extent as to warrant the inference that it 
had subjected itself to local jurisdiction. 


Dairy Industries Supply Association is 
stated to be a trade association comprising 
some four hundred members which origi- 
nate, make or distribute the essential manu- 
facturing and marketing machinery, equip- 
ment, materials, supplies and ingredients, 
or supply basic services for milk processing 
and dairy product manufacturing industries 
of the United States and Canada. Its ac- 
tivities and services are alleged to comprise 
at least twelve or more functions, being 
generally the following: Cooperation with 
state, national and international associations 
of dairy processors, with the International 
Association of Milk and Food Sanitarians, 
with health and research officers in federal, 
state and municipal jurisdictions and United 
States Departments of Agriculture and 
Commerce—including representation, with 
Dairy Industries Society International for 
the advance of dairy enterprise in all parts 
of the world; dissemination of economic 
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information through bulletins, special stud- 
ies, and reports, together with collection, 
analysis and dissemination of statistical and 
technical data relating to dairy enterprises, 
and the maintenance of Dairy Industries 
Marketing Data Service and preparation 
and distribution of Dairy Industries Market 
Guide, plus maintenance of library, research, 
information service, and the publication and 
distribution of periodic bulletins relating to 
priorities, allocations and defense regula- 
tions and maintenance of advisory service; 
staging bi-annual Dairy Industries Exposi- 
tion; sponsorship of students international 
contest in dairy products with American 
Dairy Science Association and fellowship 
program for graduate study in dairy science; 
and publicity and advertising relating to the 
dairy industries. : 


Certain guideposts have been established 
to assist in a determination of whether the 
acts performed within the state give reality 
to the fiction of consent by doing business. 
These acts of doing business (1) must be 
of a character and nature to warrant the 
inference that the corporation has subjected 
itself to local jurisdiction, (2) are continu- 
ous though not necessarily permanent or 
regular when the suit grows out of the 
very activity carried on, and (3) must be 
performed by persons with some authority 
to act for the foregoing corporation. Moore’s 
Federal Practice, Volume 2, page 969 et seq. 
Generally speaking a single transaction 
though substantial in nature has not been 
held to be sufficient to amount to ‘doing 
business”. However, as was stated in [nter- 
national Shoe Co. v. State of Washington, 
(1945) 326 U. S. 310: 


“Tt is evident that the criteria by which 
we mark the boundary line between those 
activities which justify the subjection of a 
corporation to suit, and those which do 
not, cannot be simply mechanical or 
quantitative. The test is not merely as 
has sometimes been suggested, whether 
the activity, which the corporation has 
seen fit to procure through its agents in 
another state, is a little more or a little 
less. Whether due process is satis- 
fied must depend rather upon-the quality 
and nature of the activity in relation to 
fair and orderly administration of the 
laws which it was the purpose of the due 
process clause to insure. That clause does 
not contemplate that a state make bind- 
ing a judgment im personam against an 
individual or corporate defendant with 
-which the state has no contacts, ties, or 
relations. 
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“But to the extent that a corporation 
exercises the privilege of conducting ac- 
tivities within a state, it enjoys the benefits 
and protection of the laws of that state. 
The exercise of that privilege may give 
rise to obligations; and, so far as those 
obligations arise out of or are connected 
with the activities within the state, a 
procedure which requires the corporation 
to respond to a suit brought to enforce 
them can, in most instances, hardly be 
said to be undue.” 


The athdavit of Roberts Everett, Execu- 
tive Vice-President of the corporate defend- 
ant, avers that all of the activities and 
services of association are centralized in and 
conducted irom its office in Washington, 
D. C. where is located its permanent staff 
of twenty-two employees; that it does not 
maintain an office, has no mailing address, 
nor does its name appear in any telephone 
directory within this district; that it owns 
no property and maintains no banking ac- 
count in this district; that its negotiations 
with the City of Chicago regarding the site 
of the exposition were accomplished by the 
Chicago Convention Bureau; that on only 
five occasions and then only briefly was it 
necessary for a staff member of the associa- 
tion to confer with city officials regarding 
that site; that the lease agreement was 
signed in Washington, D. C. and that the 
permanent installations at the Navy Pier 
financed by the association were not super- 
vised by it; that all contracts for such in- 
stallation work were submitted, approved 
and signed by the association in Washing- 
ton, D. C.; that on September 2, 1952, a 
portion of the permanent staff in Washing- 
ton came to Chicago and set up temporary 
desks at the Navy Pier and others came 
later; that before the conclusion of the five 
week tenancy every member of the staff 
returned to Washington; that said staff 
was set up for internal administration of 
rules and regulations adopted for safe, 
orderly and purposeful conduct of the ex- 
position; at no time were any contracts 
negotiated or entered into by the associa- 
tion, nor were any goods bought or sold 
by it, other than a few miscellaneous office 
supplies; since its incorporation in 1912 
it has held forty annual meetings and only 
four have been held in Chicago. 


[Plaintiffs Affidavit] 


The plaintiff, Maryland Baking Company, 
is a Maryland corporation, having its prin- 
cipal place of business in Baltimore, Mary- 
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land, and is a member of Dairy Industries 
Supply Association, the corporate defend- 
ant. Northwest Cone Company is a Mary- 
land corporation having its principal place 
of business in Chicago, Illinois, is a sub- 
sidiary of the other plaintiff and is not a 
member of the defendant association. The 
affidavit of Henry Shapiro, Vice-President 
of the Maryland Baking Company and 
Secretary of the Northwest Cone Company 
avers in substance that to most members 
of the defendant corporation the most im- 
portant work of the association is the hold- 
ing of periodic Dairy Industry Expositions; 
that said expositions represent a very im- 
portant part of the sales promotion effort of 
the plaintiff and other exhibitors; that it 
has been referred to as the “largest single 
industry exposition in existence’ by the 
committee in charge of the 1952 exposition; 
that the publicity, statements of the cor- 
porate officers and corporate employees, and 
the distributed literature indicate the mag- 
nitude of these expositions; that the leas- 
ing and installations for the Navy Pier 
took an extended time and the work was 
done on behalf of the defendant corpora- 
tion; that the installations were of a char- 
acter to fit the Pier for future conventions 
of the association; that on August 18, 1952 
the association advised its members that a 
part of its staff would open a Dairy Indus- 
tries Exposition Management office on 
Navy Pier and on September 2, 1952 almost 
the whole staff of the association would be 
located at the Pier; that the membership 
was instructed that after September 5, 
1952, to address the mail to the association 
to Navy Pier, Chcago, Illinois, except as 
to the Dairy Industrial Market Data Serv- 
ice and Credit Information Interchange; 
that prior to the exposition in September, 
the association held its annual meeting in 
Chicago during March 1952; that as part of 
this meeting there was a preview of the 
Navy Pier; that the association held a 
Booth Lottery for space at the exposition 
at said annual meeting; that annual meet- 
ings in Chicago were held on February 26, 
1946, March 24, 1948, and March 17, 1950 
in addition to the annual meeting held in 
March 1952; at these meetings, directors 
were elected, important committees met, 
resolutions were adopted and, in short, the 
important corporate business of the asso- 
ciation was transacted; that the Northwest 
Cone Company had delivered cones to ex- 
hibitors at the exposition; that all overt 
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acts of the officers in connection with bar- 
ring the use of said cones by exhibitors who 
received them from Northwest Cone Com- 
pany took place in Chicago. 


[Corporation “Found” in District] 


The question of whether a foreign corpo- 
ration is doing business within a state so 
as to be found therein for the purposes of 
federal venue is to be determined by what 
such corporation has done or is presently 
doing and not by what it may do in the 
future. From the constitution and by-laws 
and from the facts aforesaid, it appears that 
the holding of this exposition was the ex- 
ercise of one of the important functions for 
which the defendant corporation was organ- 
ized; for such purpose the officers and 
agents of the corporation were present here 
at the time of the exposition; for that period 
its mailing address was here with the ex- 
ceptions above noted; during the period 
preceding the exposition, the annual meet- 
ing for 1952 was held here. At the time 
of the service of summons upon Roberts 
Everett on September 24, 1952, the defend- 
ant corporation was here performing its 
corporate function of sponsoring the exposi- 
tion, supervising its operation, and main- 
taining its mail contact with its members 
by using an address here. While the ex- 
hibition was only of a five or six day dura- 
tion, during that period of time the court 
is of the opinion it was performing an im- 
portant corporate function and the extent 
of the operation by this corporate defendant 
aS a service corporation is reflected by the 
fact that it was attended by represeiitatives 
of 15,300 dairy processing plants out of an 
estimated 30,000 in the United States and 
Canada. 


The court is of the opinion, therefore, 
that said corporate defendant was doing busi- 
ness here to such an extent and in such 
manner that actual presence was established 
and it was “found” here at the time of the 
service of summons on September 24, 1952. 
For the foregoing reasons, it is not neces- 
sary to determine whether the alias sum- 
mons served in Washington, D. C. was 
valid because served after the defendant 
corporation had allegedly withdrawn from 
Illinois. 


[Motion to Transfer Action] 


The facts alleged to support the request 
for a transfer for forum non conveniens pur- 
suant to 28 U.S. C. A. § 1404 (a), in which 
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all of the defendants join, are that the asso- 
ciation maintains its only office in the Dis- 
trict of Columbia wherein are located all 
of its files, including all documents and 
correspondence which it expects to produce 
as evidence in the trial of this action; that 
such files are voluminous and their transfer 
to Chicago would involve great expense; 
that defendant’s principal witnesses in the 
trial will be members of the association 
staff, all of whom reside in the vicinity 
of Washington; that the cost of transport- 
ing and maintaining these witnesses during 
the trial here would occasion a burdensome 
and unwarranted expense; that attendance 
in this district of the Executive Vice Presi- 
dent who will be the principal witness and 
who resides in Washington will seriously 
disrupt the activities of the association; that 
the Maryland Baking Company is a Mary- 
land corporation with its principal office in 
Baltimore and is a member of the associa- 
tion while its subsidiary is not; that all of 
the plaintiff's files and documents are lo- 
cated in its Baltimore office and witnesses 
for the plaintiff reside in the vicinity of 
Baltimore. The plaintiff avers that the con- 
duct of which it complains is not evidenced 
by the books, records and correspondence 
since there can be no controversy as to 
the act of exclusion at the exposition; that 
the defendant does not assert what its wit- 
nesses would testify to; that the files of 
the plaintiff are in Chicago and that its 
witnesses are in Chicago; that the acts which 
gave rise to the injury complained of took 
place in Chicago; and that the venue should 
not be disturbed by the court. 


[Suit Not Vexatious or Harassing 
to Defendant] 


The choice of venue is to be determined 
by a preponderance of the facts and the 
burden is on the moving party. Before the 
court is warranted in depriving plaintiff of 
its right to proceed in-a proper forum it 
must appear that continuance of the action 
in this forum would be oppressive, harassing 
and vexatious to the defendant. From the 
affidavits and counter-affidavits and briefs 
filed in connection with this motion, the 
court is of the opinion that since the files 
and witnesses for the plaintiffs are in this 
district it would be as inconvenient for the 
plaintiff to proceed with this cause in the 
District of Columbia as it would be for 
defendant to defend the action in this dis- 
trict. Balancing the relative inconveniences 
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of the parties and the fact that there is no 
indication the filing of the suit here was 
vexatious or harassing to the defendant, the 
court is of the opinion the motion to trans- 
fer the suit to the District of Columbia 
should be denied. 
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An order has this day been entered over- 
ruling defendant’s motion to quash the 
service of summons, denying defendants’ 
motion to transfer the action to the District 
of Columbia, and giving the defendants 
thirty (30) days from date hereof to answer 


or otherwise plead. 


[| 67,458] The McNeel Marble Company v. George L. Robinette. 


In the Supreme Court of the State of Alabama. October Term 1952-1953. 6 Div. 459. 


Dated March 26, 1953. 


Appeal from Jefferson Circuit Court, in Equity. 


Alabama Contracts in Restraint of Trade Law 


: State Laws—Agreement Not to Compete with Employer—Scope of Statutory Exemp- 

tion.—An appellate court was of the opinion that the facts alleged in a bill were sufficient 
to justify the issuance of an injunction which would restrain an employee from competing 
with his employer in one specified county in a state if the employer has a valid contract 
upon which to sue. The contract, which was held void because executed on Sunday, 
provided that the employee would not engage in any business in competition with the 
employer in the territory (which embraced 47 counties in one state and 5 counties in 
another state) assigned to him. The employee had contended, and the trial court had 
apparently dismissed the bill, on the ground that the contract was in restraint of trade 
because Section 23 of Article 1 of Chapter 4, Title 9, 1940 Code of Alabama, only permits 
such a contract to apply to one county, or one city, or part thereof. 


See the State Laws annotations, Vol. 2, J 8017. 


For the appellant: Graham, Bibb, Wingo and Foster, and William M. Acker, Jr., 


Birmingham, Ala. 


For the appellee: James W. Aird and Victor H. Smith, Birmingham, Ala. 


Per CurtaM [Jn full text]: This is an 
appeal from two separate decrees of the 
circuit court, in equity. One of them 
sustained the demurrer to a bill in equity 
and dismissed the bill. That is a final de- 
cree which will support an appeal, on which 
there may be assignments of error reaching 
previous interlocutory decrees. Anderson 
Vea Dur wee Ala wo 37 SO, 2d ell 54 ee 
other decree appealed from is one in which 
the court, upon notice and hearing, refused 
to grant a temporary injunction. Such ap- 
peal is authorized by section 1057, Title 7, 
Code. 


[Employees Agreement Not to Compete] 


So that, our first consideration must be 
with the equity of the bill. The decree 
denying the temporary injunction was based 
squarely on the invalidity of paragraph nine 
of the contract between the parties, dated 
May 20, 1951. This was by reason of an 
application of sections 22 and 23, Title 9, 
Code. There was no reason assigned for 
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sustaining the demurrer to the bill and 
dismissing it. Paragraph nine of the con- 
tract is as follows: 


“Competition after termination of agree- 
ment—The undersigned manager hereby 
agrees that in the event his connection 
with the company is severed for catise 
or any reason whatsoever he will not 
engage in the manufacture or sale of 
monuments or mausoleums or in any 
business in competition with the com- 
pany, directly or indirectly or as principal, 
agent or employee in the territory assigned 
to him by this agreement or any amend- 
ments thereto, for a period of five years 
from the date of the termination of this 
agreement.” 


[Territory Includes Several Counties] 


The territory assigned to defendant, as 
shown by other provisions of the contract, 
embraced forty-seven specified counties in 
Alabama, including Jefferson, and five speci- 
fied counties in Georgia. 
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The bill sought an injunction restraining 
defendant from violation of the obligations 
of said paragraph nine, supra, in Jefferson 
County, Alabama, and for general relief. 
The bill showed that defendant was em- 
ployed by plaintiff as an agent, servant or 
employee, and sought to obtain the benefits 
of section 23, Title 9, Code, which permits 
a contract between an employer and his 
agent, servant, or employee, to agree for 
the employee “to refrain from carrying on 
or engaging in a similar business and from 
soliciting old customers of such employer 
within a specified county, city, or part 
thereof, so long as the * * * employer 
carries on a like business therein.” 


[Claim Statutory Exemptions Applies 
to One County] 


The particular contention here made is 
that the employer undertook to bind the 
employee in forty-seven counties in Ala- 
bama and five in Georgia, though the in- 
junction only sought to apply to one county 
in Alabama (Jefferson), and none in Georgia, 
whereas it is claimed that section 23, supra, 
permits such a contract to apply to only 
one county, or one city, “or part thereof,” 
and that the court cannot split up a con- 
tract so as to take out of it all but one 
county, at the request of the employer 
named in it,—the employee not agreeing. 
We will dispose of that contention first. 


That question was considered in our case 
of Yost v. Patrick [1944-1945 Trane Cases 
9 57,247], 245 Ala. 276, 17 So. 2d 240. Justice 
Bouldin expressed his personal opinion that 
section 23, supra, limited the territory to 
one county, and that an injunction, if 
granted, should be so limited though the 
contract properly covers territory in more 
than one county. The other members of 
the Court reserved their opinion as to that 
theory, but agreed to the result on a differ- 
ent contention made in the case. That opin- 
ion refers to California and Oklahoma as 
having similar statutes using the same words 
as to territory except that they do not apply 
to employer and employee. Neither did 
ours when it first became a law by includ- 
ing it in the Code of 1923 (section 6827). 
We may also add that North and South 
Dakota have similar statutes—North Dakota 
Revised Code, 1943, section 90806; South 
Dakota Code, 1939, section 10,070b, Title 7. 
We do not find where any of those states 
construed the feature here in question. 
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Certain contracts were held void because so 
declared by them and not validated as to 
the employees. Some of those cases show 
that the territory exceeded one county, yet 
no mention was made of it. We cite the 
cases: Davis v. Jointless Fire Brick Co., 
(Calif.) 9 Cir., 300 Fed. 1; Miller Labora- 
tories v. Griffin, 200 Okla. 398, 194 Pac. 2d 
877, 3) A. Ibe Re 2d 519 (see annotation 
p. 522); Olson v. Swendiman, 62 N. D. 649, 
244 N. W. 870; Prescott v. Bidwell, 18 S. D. 
64, 90 N. W. 93. 


The statute was also considered in Shel- 
ton v. Shelton, 238 Ala. 489, 192 So. 55, but 
not directly on the point here involved. But 
the opinion seemed to approve a statement 
made in J. L. Davis, Inc. v. Christopher, 219 
Ala. 346, 122 So. 406, that sections 22 and 
23, supra, put in statutory form existing law. 


In the case of Slay v. Hess, 252 Ala. 455, 
41 So. 2d 582, this Court upheld a temporary 
injunction against the violation of such a 
contract within a radius of one hundred 
miles of Sheffield, Alabama. Such a radius 
must have embraced a part of at least three 
counties: but that question was not dis- 
cussed. 


In Loftin v. Parker, 253 Ala. 98, 42 So. 
2d 824, this Court upheld a temporary 
injunction against the violation of such a 
contract “within the territory included in a 
three and one-half mile radius of the loca- 
tion known as Loftin’s Ready-to-Wear busi- 
ness or store,’ in Auburn, Alabama. That 
territory is probably all in Lee County, but 
no notice was taken of that fact. 


It is insisted that when section 23, supra, 
refers to “a specified county” it means only 
one specified county, though the trade ter- 
ritory intended to be protected may em- 
brace parts of several counties. Section 1, 
Title 1, Code, is also specific that, as used 
in the Code, the singular includes the plural. 
So that, it is not contrary to the terms of 
section 23, supra, if we say “county” in it 
means “counties”. When the locality and 
time are specified in the contract, that 
means such part of that locality and time 
aS appears to be a reasonable limitation 
upon a consideration of the facts and cir- 
cumstances which are influential in that re- 
spect. The territory so limited cannot 
extend beyond the specified area, but the 
facts may draw in the boundaries from 
those expressed in the contract. The bill 
should allege such facts and circumstances 
as exist to establish the claim, and they 
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must be sufficient to that end. Davis v. 
Christopher, supra. The trade territory may 
confine the issue to Jefferson County if 
the facts support that view. 

Without undertaking to analyze such 
facts, we wish to refer to another question 
raised by appellee to support the ruling of 
the trial court denying the temporary in- 
junction, sustaining the demurrer and dis- 
missing the bill. That is, that May 20, 
1951, the date of the last named contract 
between the parties, was Sunday. It is 
therefore claimed that it was and is void 
and will not support the equity of the bill 
or justify a temporary injunction. 


[Contract Void—E-xecuted on Sunday] 


The bill as amended alleges that the 
contract, in duplicate, bearing that date was 
executed by complainant on or prior to 
May 15, 1952 (intended to allege 1951), 
and on May 15, 1951 was mailed to re- 
spondent at Birmingham, with the request 
that he sign both of them and return the 
original to complainant (complainant’s of- 
fice was in Marietta, Georgia); that com- 
plainant’s records show that the original 
of such contract signed by respondent was 
received at complainant’s office in Marietta, 
Georgia, on May 21, 1951. It is also alleged 
that respondent had been under contract 
with complainant by written agreements 
dated, respectively, May 21, 1948, June 17, 
1949, September 20, 1950, December 21, 
1950, as well as that of May 20, 1951. That 
each of them contain substantially the same 
feature set out hereinabove as paragraph 
nine of it; that respondent ceased to repre- 
sent complainant under an agency contract 
on December 12, 1951, effective December 
20, 1951. 


There is no allegation made in the bill 
that May 20, 1951 was Sunday, nor properly 
alleging the day when the contract was 
received by complainant in Marietta. It is 
not good pleading to allege that his records 
show a certain fact or circumstance, Neither 
does complainant’s affidavit distinctly show 
when complainant received from respondent 
the executed duplicate. The affidavit of 
respondent is that he executed it in the 
office of complainant in Marietta, Georgia, 
on the day it bears date, Sunday, May 20, 
1951. . 

Section 21, Title 9, Code, denounces as 
void all contracts made on Sunday, except 
those specified—not here involved. Of 
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course, the day of the delivery of the signed 
contract is the controlling circumstance. 
Anderson v. Bellinger, 87 Ala. 334, 6 So. 82; 
Herren uv. Beck, 231 Ala. 328, 164 So. 904. 
The bill does not allege, nor does any 
aspect of the proof show, that the contract 
was delivered on any other day than its 
date indicates, Sunday. Under our law such 
a contract is void and cannot be ratified. 
Shippey v. Eastwood, 9 Ala. 198; Butler v. 
Lee, 11 Ala. 885; Mosely v. Selma National 
Bank, 3 Ala. App. 614, 57 So. 91. The au- 
thorities elsewhere are not in accord on 
that principle. See 68 A. L. R. 1487, et seq. 

It therefore appears that the ground of 
demurrer which points out the fact that the 
bill shows the contract sought to be en- 
forced was executed on Sunday, May 20, 
1951, is well taken. The demurrer was 
properly sustained for that reason. 


[Basis of Trial Court’s Ruling] 


But the decree of the court shows that 
the temporary injunction was denied because 
the court was of the opinion that paragraph 
nine of the contract sued on (exhibit A to 
the bill), which is the contract dated May 
20, 1951, was in restraint of trade and void 
under the provisions of sections 22 and 23 
of Title 9, Code. So that, probably that 
was the basis on which the decree sustain- 
ing the demurrer and dismissing the bill 
was rendered rather than that it was a Sun- 
day contract. The court evidently thought 
that no amendment could be made which 
would sustain paragraph nine of the con- 
tract and, therefore, it would be useless to 
retain the bill. 


[Relief Granted If Contract Valid} 


Without here rehearsing the facts set up 
in the bill, it is our opinion that they are 
sufficient to justify an injunction applicable 
to Jefferson County, in an exercise by the 
court of a sound judicial discretion, if com- 
plainant has a valid contract of the sort 
there set up. 

Assuming that the contract of May 20, 
1951 cannot support the injunction because 
it was made on Sunday, and remembering 
that on an application for a temporary 
injunction the presumptions are against the 
complainant (Dean v. Coosa County Lumber 
(CG), FEA ING WE, NOE So, ES) ae taney? TKS, 
but we cannot presume, that the contract 
of December 21, 1950, or of September 20, 
1950, or of June 17, 1949, or of May 21, 
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1948, was-.not void, and had not expired by 
lapse of time under its. terms, and that no 
other valid contract was substituted for it. 
While the bill refers to those contracts as 
containing a clause, such as is set out in 
paragraph nine, supra, there is no allegation 
as to its terms in other respects, or a show- 
ing that it would have been in effect but for 
the contract of May 20, 1951, when the 
relation between the parties terminated on 
December 20, 1951. Therefore, the bill does 
not show that, with the latter contract out 
of the way, the former would have been in 
effect at that time. 
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The foregoing opinion was prepared by 
Foster, Supernumerary Judge of this Court 
while serving on it at the request of the 
Chief Justice, under authority of Title 13, 
section 32, Code, and it was adopted by the 
Court as its opinion. 

The order denying the temporary injunc- 
tion on the basis of the bill as it now ap- 
pears is affirmed. The decree sustaining 
the demurrer to the bill is affirmed to that 
extent, but reversed in so far as it dismisses 
the bill, and rendered so as to ailow com- 
plainant thirty days in which to amend the 


bill if he so desires. 


Affirmed in part, and in part reversed 


[Right to Amend Bill) 
and rendered and remanded. 


We think the complainant should have 
been given an opportunity to amend his bill 
if he saw ‘proper to do so. That right will 
be here extended. 


Lawson, STAKELy, GoopwyN and MErrILL, 
J prconctt. 


[| 67,459] The Cal-Dak Company v. Sav-On Drugs, Inc. 


In the Supreme Court of the State of California, in Bank. 
March 17, 1953. 


Appeal from an order of the Superior Court of Los Angeles County denying applica- 
tion for a preliminary injunction. FRANK G. Swain, Judge. Reversed with directions. 


McGuire Act and California Fair Trade Act 


Resale Price Maintenance—Enforcement of Prices Against Non-Signers—Effect of 
McGuire Act.—Under the McGuire Act, non-signers are bound by the provisions of the 
California Fair Trade Act, and a preliminary injunction may be granted against a non- 
signer regardless of whether or not interstate commerce is involved. 


See the Sherman Act annotations, Vol. 1, § 1250.136; Resale Price Maintenance Com- 
mentary, Vol. 2, J 7092, 7306; State Laws annotations, Vol. 2, 8064.45. 


Resale Price Maintenance—Enforcement of Prices—Preliminary Injunction—Proof 
of Threatened Continuance of Practices.—Where a trial court did not decide the issue of 
whether or not a non-signer threatened to continue alleged sales below the fair trade price 
when it refused to issue a preliminary injunction against the non-signer on the ground 
that the Miller-Tydings Act did not permit the enforcement of fair trade prices against 
non-signers, an appellate court reversed the order denying the injunction and remanded 
ae case to the trial court for such proceedings as are proper in the light of the McGuire 

ct. 


See the Resale Pace Maintenance Commentary, Vol. 2, { 7354; State Laws annotations, 
Vol. 2, § 8064. 

Resale Price Maintenance—Enforcement of Prices—Injunction—Effect of McGuire 
Act.—Injunctive relief operates in the future, aud the right to such relief is determined as of 
the date of decision by an appellate court. Therefore, since the McGuire Act permits the 
enforcement of state fair trade laws against non-signers, a preliminary injunction may 
issue against a non-signer in a suit commenced prior to the enactment of the McGuire Act. 

See the Resale Price Maintenance Commentary, Vol. 2, § 7092, 7354. 


For the appellant: Landels and Weigel, O’Connor and O’Connor, and Stanley A. 


L. A. No. 22168. Dated 


Weigel. 

For the respondent: Wright, Wright, Green and Wright, Loyd Wright, and Herschel 
B. Green. 
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For prior decisions of the District Court of Appeal, State of California, and of the 
Superior Court of Los Angeles County, State of California, see 1952 Trade Cases {| 67,263 


and 1950-1951 Trade Cases {| 62,904. 


[Preliminary Injunction Denied] 


Carter, Justice [Jn full text]: Plaintiff 
appeals from an order denying its applica- 
tion for a preliminary injunction in an action 
seeking injunctive relief and damages. 


Plaintiff is a California corporation en- 
gaged in the manufacture and sale of 
clothes baskets under the trade name ‘“‘Sav- 
Ur-Bak Clothes Basket.” Defendant is a 
California corporation engaged in this state 
in the operation of retail drugstores. De- 
fendant bought some of the clothes baskets 
from plaintiff's jobber in this state and has 
offered them for sale at retail in its stores 
at prices below the retail price fixed by 
plaintiff in agreements with its jobbers. 
Plaintiff commenced this action asking for 
an injunction and alleged that it had 
suffered damages because of defendant’s 
conduct. Its application for a preliminary 
injunction was denied. 


[Non-Signer Violates Contract Price] 


It is clear according to plaintiff's com- 
plaint that defendant’s acts in offering the 
baskets for sale below the price fixed is a 


violation of the Fair Trade Act (Bus. & 
Prof. Code, § 16900 et seg.) for thereunder 
a contract relating to the resale of a com- 
modity which bears a trademark may pro- 
vide that the buyer will not resell except 
at the price stipulated by the vendor.* And 
the violation of the contract is unfair com- 
petition and actionable even though the vio- 
lator is not a party to the contract—did not 
sign it.7 Defendant is not a party to the 
contract between plantiff and its jobber. 


[Schwegmann Case as a Defense] 


Defendant, however, invokes the Sherman 
Juntos: YEE (lS) We Sy (Co A, Sal) as tine 
validating such contracts and urges that the 
Miller-Tydings Amendment to that act? 
purporting to exempt such contracts from 
the Sherman Act does not extend to non- 
signers as interpreted by the United States 
Supreme Court in Schwegmann Bros. v. Cal- 
vert Distillers Corp. [1950-1951 Trane Cases 
WCBe2gi, Sehl WWE So See lw Se Gi, 745), GS 
LE G1035,.19 ASE Re 2d 1119] litewas 
held in that case that where interstate com- 
merce is involved such contracts violate the 


*“(a) No contract relating to the sale or 
resale of a commodity which bears, or the label 
or container of which bears, the trademark, 
brand, or name of the producer or owner of 
such commodity and which is in fair and open 
competition with commodities of the same gen- 
eral class produced by others violates any law 
of this State by reason of any of the following 
provisions which may be contained in such 
contract: 

*‘(1) That the buyer will not resell such com- 
modity except at the price stipulated by the 
vendor. 

“*(2) That the vendee or producer require the 
person to whom he may resell such commodity 
to agree that he will not, in turn, resell except 
at the price stipulated by such vendor or by 
such vendee. 


““(b) Such provisions in any contract imply. 


conditions that such commodity may be resold 
without reference to such agreement in the fol- 
lowing cases: 

““(1) In closing out the owner’s stock for the 
purpose of discontinuing delivering any such 
commodity. 

“*(2) When the goods are damaged or deteri- 
orated in quality, and notice is given to the 
public thereof. 

““(3) By any officer acting under the orders 
of any court.’’ (Bus. & Prof. Code, § 16902.) 

1 ‘“‘Wilfully and knowingly advertising, offer- 
ing for sale or selling any commodity at less 
than the price stipulated in any contract entered 
into pursuant to this chapter, whether the per- 
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son so advertising, offering for sale or selling 
is or is not a party to such contract, is unfair 
competition and is actionable at the suit of any 
person damaged thereby.’’ (Bus. & Prof. Code, 
§ 16904.) ; 

2 «Provided, That nothing contained in sec- 
tions 1-7 of this title shall render illegal, con- 
tracts or agreements prescribing minimum 
prices for the resale of a commodity which 
bears, or the label or container of which bears, 
the trademark, brand, or name of the producer 
or distributor of such commodity and which is 
in free and open competition with commodities 
of the same general class produced or distrib- 
uted by others, when contracts or agreements 
of that description are lawful as applied to 
intrastate transactions, under any statute, law, 
or public policy now or hereafter in effect in 
any State, Territory, or the District of Colum- 
bia in which such resale is to be made, or 
to which the commodity is to be transported 
for such resale, and the makjng of such con- 
tracts or agreements shall not be an unfair 
method of competition under section 45 of this 
title: Provided further, That the preceding 
proviso shall not make lawful any contract or 
agreement, providing for the establishment or 
maintenance of minimum resale prices on any 
commodity herein involved, between manufac- 
turers, or between producers, or between Wwhole- 
salers, or between brokers, or between factors, 
or between retailers, or between persons, firms}: 
or corporations in competition with each 
others) “(Cd UeSe Carag § al) 
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Sherman Act and that the Miller-Tydings 
amendment thereto, while exempting the 
parties to the contract from the Sherman 
Act, does not extend to nonsigners of the 
contract. Hence the state Fair Trade Act 
embracing nonsigners can have no applica- 
tion where interstate commerce is involved. 
The sole issue presented on the application 
for a preliminary injunction was, therefore, 
whether interstate commerce was involved, 
thus making the federal statutes applicable. 


On this question, as above shown, the 
baskets were manufactured in California by 
plaintiff, a California corporation, and were 
sold by plaintiff to its jobber in this state 
and its jobber sold and delivered them to 
defendant, who offers them for retail sale, 
all in this state. There are addittonal factors, 
however, as appears from defendant’s answer 
where it is alleged: 


“|. plaintiff’s said clothes baskets are 
sold by jobbers throughout the United 
States. That said jobbers own and operate 
their establishments within and without 
the State of California. That a great major- 
ity of plaintiff’s said clothes baskets are 
sold to Jewel Tea Company in Chicago, 
Illinois. That the said Jewel Tea Com- 
pany sells plaintiff’s said clothes baskets 
throughout the United States. That plain- 
tiff maintains an office and is conducting 


*"“That it is the purpose of this Act to pro- 
tect the rights of States under the United States 
Constitution to regulate their internal affairs 
and more particularly to enact statutes and 
laws, and to adopt policies, which authorize 
contracts and agreements prescribing mini- 
mum or stipulated prices for the resale of 
commodities and to extend the minimum or 
stipulated prices prescribed by such contracts 
and agreements to persons who are not parties 
thereto. It is the further purpose of this Act 
to permit such statutes, Jaws, and public poli- 
cies to apply to commodities, contracts, agree- 
ments, and activities in or affecting interstate 
or foreign commerce... 

““(2) Nothing contained in this Act or in any 
of the Antitrust Acts shall render unlawful any 
contracts or agreements prescribing minimum 
or stipulated prices, or requiring a vendee to 
enter into contracts or agreements prescribing 
minimum or stipulated prices, for the resale of 
a commodity which bears, or the label or con- 
tainer of which bears, the trademark, brand, 
or name of the producer or distributor of such 
commodity and which is in free and open com- 
petition with commodities of the same general 
class produced or distributed by others, when 
contracts or agreements of that description are 
lawful as applied to intrastate transactions 
under any statute, law, or public policy now or 
hereafter in effect in any State, Territory, or 
the District of Columbia in which such resale 
is to be made, or to which the commodity is 
to be transported for such resale. 
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business in the City of Chicago, State of 
Illinois. That in the purchase of materials 
used by plaintiff in the manufacture of its 
clothes baskets outside the State of Cal- 
ifornia, the shipment by plaintiff of its 
said clothes baskets to its office and place 
of business in Chicago, Illinois, the ship- 
ment by plaintiff of said clothes baskets 
to jobbers in Illinois and in other states 
and in the transaction of business in its 
Chicago office, plaintiff has been since 
1937 and is now continuously engaged in 
interstate commerce.” 


[Schwegmann Case Nullified] 


The application for a preliminary injunc- 
tion was denied on August 10, 1951. This 
appeal was taken from the order of denial. 
Thereafter Congress amended (approved 
July 19, 1952) the Miller-Tydings amend- 
ment to the Sherman Act to exempt from 
the latter, state laws such as ours giving 
validity to price fixing contracts and making 
them binding on nonsigners; it in effect 
nullifies the Schwegmann case.* It is not 


disputed that under the 1952 law nonsigners | 


are bound by our state Fair Trade Act, supra, 
and thus thereunder a preliminary injunction 
could have been properly granted regardless 
of whether or not interstate commerce is 
involved. This is true because a preliminary 


““(3) Nothing contained in this Act or in any 
of the Antitrust Acts shall render unlawful the 
exercise or the enforcement of any right or 
right of action created by any statute, law, or 
public policy now or hereafter in effect in any 
State, Territory, or the District of Columbia, 
which in substance provides that willfully and 
knowingly advertising, offering for sale, or 
selling any commodity at less than the price 
or prices prescribed in such contracts or agree- 
ments whether the person so advertising, offer- 
ing for sale, or selling is or is not a party to 
such a contract or agreement, is unfair competi- 
tion and is actionable at the suit of any person 
damaged thereby. 

“““(4) Neither the making of contracts or 
agreements as described in paragraph (2) of 
this subsection, nor the exercise or enforcement 
of any right or right of action as described in 


paragraph (3) of this subsection shall constitute 


an unlawful burden or restraint upon, or inter- 
ference with, commerce. 

““*(5) Nothing contained in paragraph (2) of 
this subsection shall make lawful contracts or 
agreements providing for the establishment or 
maintenance of minimum or stipulated resale 
prices on any commodity referred to in para- 
graph (2) of this subsection, between manufac- 
turers, or between producers, or between whole 
salers, or between brokers, or betweeh factors, 
or between retailers, or between persons, firms, 
or corporations in competition with each 
other.’ ’’ (Italics added.) (Pub. Law 542, 82d 
Congress, ch. 745, 2d sess.) 
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injunction (here we have an order denying 
such an injunction) is aimed at preventing 
future conduct—conduct after the issuance 
of the injunction and likely to occur during 
the pendency of the action. “Relief by in- 
junction operates in futuro, and the right to 
it must be determined as of the date of de- 
cision by an appellate court.” (American 
Fruit Growers v. Parker, 22 Cal. 2d 513, 515 
[140 P. 2d 23]; also Bautista v. Jones, 25 Cal. 
2d 746, 754 [155 P. 2d 343]; Thompson v. 
City of Los Angeles, 82 Cal. App. 2d 45 [185 
P. 2d 393]; Tulare Irr. Dist. v. Lindsay- 
Strathmore Irr. Dist., 3 Cal. 2d 489 [42 P. 2d 
972]; Brophy v. Employers Retirement System, 
71 Cal. App. 2d 455 [162 P. 2d 939]; Diede- 
richsen v. Sutch, 47 Cal. App. 2d 646 [118 _P. 
2d 863].) 


[Threatened Continuance of Violation Not 
Established] 


Defendant asserts, however, that it does 
not intend to do the acts charged during the 
pendency of the action and there is nothing 
to show it does; hence a preliminary injunc- 
tion is not proper. The application for the 
injunction was made and decided upon the 
verified pleadings of the parties and while 
plaintiff alleged that defendant threatened 
to and would continue his improper conduct, 
that was denied by defendant and the parties 
rested their cases and the trial court based 
its denial of the injunction solely on the 
ground that, as interstate commerce was in- 
volved, no injunction would lie in any event 
under the Sherman Act, the Miller-Tydings 
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amendment and the Schwegmann case, which 
as we have seen is no longer the crucial 
issue. The trial court has never passed on 
the question of whether defendant threat- 
ened to continue its acts during the pendency 
of the action. Hence the appropriate pro- 
cedure is to reverse the order denying the 
preliminary injunction and remand the case 
to the trial court for such proceedings as are 
proper in the light of the 1952 change in the 
law. 


[Damage Issue Not Decided] 


There still remains in the case the question 
of the damages claimed by plaintiff by rea- 
son of defendant’s alleged improper conduct 
prior to the 1952 change in the law, which, 
as above noted, requires the determination 
as to whether or not interstate commerce 
was involved, because if it was, defendant’s 
conduct would not have been improper. Those 
questions are not before the court at this 
time, however, because we are considering 
an appeal from an order denying a prelim- 
inary injunction. Moreover, inasmuch as the 
issue of whether interstate commerce is in- 
volved is a mixed factual and legal question, 
it would be more appropriate to determine 
this issue on the trial of the action rather 
than on the bare allegations in the pleadings. 

The order is reversed and the cause is 
remanded to the trial court for further pro- 
ceedings as may be proper, giving considera- 
tion to the 1952 change in the law. 

Grsson, C.J., TRAyNor, J., and Spence, J., 
concurred. 


National Foam System, Inc. v. Radcliffe Morris Urquhart. 


No. 10,746. Argued 


Appeal from the United States District Court for the Eastern District of Penn- 


sylvania. 


Sherman Antitrust Act 


Unlawful Extension of Patent Monopoly—Illegality of Licensing Plan—Invalidity 
of License Agreement—Two Different Royalty Rates.—A patent licensing plan which 
had the effect of making it more expensive for non-manufacturing licensees of patented 
processes to purchase an unpatented product (used in connection with the patented 
processes) on the market than for such licensees to purchase the unpatented product from 
the patentee’s manufacturing licensees because of the patentee’s use of different royalty 
rates constitutes a patent misuse; therefore, a licensing agreement, which was used as 
the vehicle whereby the patentee had unlawfully enlarged his patent monopoly, is invalid. 
Under the licensing plan, the non-manufacturing licensees had no choice in purchasing, 
which resulted in driving them into the arms of the manufacturing licensees. The plan 
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is unlawful, although it is proper to grant licenses and determine royalties through sales 
of unpatented materials used in connection with a patent. 


See the Sherman Act annotations, Vol. 1, { 1270.401, 1660.275. 
For the appellant: J. Matthews Neale, Washington, D. C. 


For the appellee: 


Laurence H. Eldredge, Philadelphia, Pa. 


Affirming a judgment of the U. S. District Court, Eastern District of Pennsylvania, 


1952 Trade Cases {| 67,235. 


Before McLAUGHLIN, KatopNner and STALEy, Circuit Judges. 


Opinion of the Court 
[Appeal from Judgment Invalidating License] 


McLaucuHuiin, Circuit Judge [/n full text]: 
Plaintiff obtained a declaratory judgment 
in the district court which invalidated-a 
written non-exclusive license agreement be- 
tween the parties and defendant appeals. 
Jurisdiction is based on diversity, plaintiff 
being a Delaware corporation while defend- 
ant is a resident of Pennsylvania. 


The agreement was dated April 15, 1941. 
It concerned two patents covering appa- 
ratus and process for generating and throw- 
ing fire extinguishing foam.’ In it appel- 
lant, Radcliffe Morris Urquhart, and his 
brother, George Gordon Urquhart, who 
originally had been a co-defendant in this 
action but who assigned all his right, title 
and interest to these patents and to past 
and future infringement actions thereon to 
appellant after the institution of this suit, 
as owners of those patents covenanted that 
they had the exclusive rights to bring suits 
for infringement of the patents. They also 
covenanted that they would not sue appel- 
lee for infringement. They granted to any 
purchaser of the foam producer’ from ap- 
pellee a non-exclusive license to use it in 
consideration of appellee paying them 15% 
of the net selling price of “* * * all Foam 
Producers and Foam Stabilizers* sold by 
* * * appellee in the United States dur- 
ing the life of the patents. Dollar volume 
sales of stabilizer were approximately three 
times those of foam producers. 


[Prior Case] 


The parties functioned under the agreement 
until shortly after our decision in Pyrene 
Mfg. Co. v. Urquhart, 175 F. 2d 408 (May 
31, 1949), cert. denied 338 U. S. 826, which 
affirmed the district court* in holding the 
patents in question to be invalid. Within 
two months of the filing of that opinion 
this suit was started. The facts were stipu- 
lated and, following argument in December, 
1951, an opinion was filed by Chief Judge 
Kirkpatrick “on January 18, 1952" [1952 
TraADE Cases § 67,235], with final judgment 
in favor of the plaintiff entered February 
28, 1952. By the judgment the agreement 
was invalidated for two reasons: First, 
because of total failure of consideration as 
a result of the Pyrene opinion and, second, 
because of the defendant’s misuse of the 
patents by means of the agreement. 


[Misuse Sole Issue] 


As to whether the Pyrene decision re- 
sulted in a failure of consideration, the 
parties agree that the law of Pennsylvania 
is controlling. We are persuaded by an 
examination of the Pennsylvania decisions 
that the question presented, whether a non- 
exclusive license is terminated for failure 
of consideration when the underlying patent 
is declared invalid, has not been resolved 
by the jurisdiction. Edison General Electric 
Co. v. Thackara, 167 Pa. 530 (1895), would 
seem to support appellee’s position, but is 
not close enough to the present factual 
situation to be reliable. On the other hand, 
the recent opinion of Judge Gordon in the 


1 For convenience we shall refer to these 
patents as the ‘‘mechanical foam patents’ to 
distinguish them from earlier ‘‘chemical foam 
patents.”’ 

2 Defined in the agreement as including both 
the apparatus and process patents. 


{ 67,460 


3’ “Foam Stabilizers’ refers to the unpatented 
foam promoting substances used in the produc- 
tion of any of the processes of the patents. 

4 The decision of the district court is reported 
in [1946-1947 TRADE CASES { 57,495] 69 F. 
Supp. 555. 
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Philadelphia Common Pleas Court case of 
Jungersen v. Kaysen, #4129 C. P. #2 Phila. 
Gossseptember) 129.4952, 95 US PicQ: 
162, is to the contrary. While some weight 
may be given to the decision of that court, 
it is not controlling in a diversity case. 
We are informed, however, that the Junger- 
sen case is on appeal to the Pennsylvania 
Superior Court. Although that court’s opin- 
ion would be controlling here if not in 
conflict with the decisions of the Pennsy]l- 
vania Supreme Court, we would hesitate to 
apply it to this case until the latter court 
had passed on the Superior Court decision, 
or time for appeal had expired. Because 
the present state of the law is in doubt on 
this question and because the view we take 
of the asserted patent misuse is dispositive 
of this appeal, we will confine our discussion 
to that point only. 


Before considering the facts more closely 
it would be appropriate to examine the 
applicable law. 


[Applicable Law] 


In Carbice Corporation v. American Patents 
Development Corporation, 283 U.S. 27 (1931), 
it was held that a patentee could have no 
relief against a contributory infringer where 
the former required licensees, as a condition 
of their license, to use plaintiff's unpatented 
materials with the patented product. 


The rule of the Carbice case was extended 
in Leitch Manufacturing Co. v. Barber Com- 
pany, 302 U. S. 458 (1938), to a process 
patent. In that case plaintiff, the Barber 
Company, owned a patent on the process 
of coating concrete with an emulsion to 
prevent evaporation during curing. It granted 
no licenses for the use of the patent, but 
an implied license was given when the un- 
patented emulsion was purchased from the 
patentee. A bill was brought against a 
competing manufacturer of emulsion to en- 
join contributory infringement, it being 
shown that defendant sold the emulsion 
knowing it was to be used in connection 
with the patent. The district court dis- 
missed the bill on a finding that the patent 
was invalid; on appeal we reversed that 
finding. The Supreme Court did not pass 
on this question, but reversed because under 


5 King v. Order of United Commercial Trav- 
elers of America, 333 U. S. 153 (1948); Berkshire 
Land Co. v. Federal Security Co., 199 F. 2d 438 
(3 Cir. 1952). 

6 See also B. B. Chemical Co. v. Hillis, 117 F. 
2d 829 (1 Cir. 1941), affirmed 314 U. S. 495; 
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the rule of the Carbice case no relief can be 
granted against a contributory infringer if 
the patentee has unlawfully extended his 
patent monopoly to obtain a limited monop- 
oly of unpatented material. 


In Barber Asphalt Corporation v. La Fera 
Grecco Contracting Co., 116 F. 2d 211 (1940), 
this court had before it a direct infringe- 
ment suit brought by a successor of the 
Barber Company against a contractor who 
had been using plaintiff’s process patent. 
The Stulz-Sickles Company, which supplied 
La Fera with emulsion, intervened and filed 
a counterclaim based on an alleged viola- 
tion of the antitrust laws against Thompson 
Materials Corporation, plaintiff's exclusive 
licensee. We overruled our decision in the 
earlier Barber litigation and held the patent 
invalid for lack of invention. However, 
in order to dispose of the counterclaim it 
became necessary to determine whether 
Barber’s licensing plan, adopted after the 
Supreme Court decision in the Leitch case, 
was lawful. It was found that contractors 
who desired to use the patent could obtain 
a license in two ways, either by purchasing 
emulsion manufactured by Barber, in which 
case a two cents per gallon royalty charge 
was included in the selling price of the 
emulsion, or by purchasing it from out- 
siders and paying a royalty to Barber’s 
licensee at the rate of one cent per yard 
of concrete coated. Under the latter method 
the contractor would have to pay greater 
royalties if he economized by spreading 
the emulsion thin. By purchasing the Bar- 
ber emulsion his royalty payments would 
remain constant regardless of the thickness 
of the coating. We held the licensing plan 
invalid as offering contractors no real choice, 
since they would be forced to purchase the 
Barber emulsion in order to protect them- 
selves competitively. The rule of the Carbice 
and Leitch cases was applied and the cause 
remanded with instructions to reinstate the 
counterclaim.® 


[Licensing Practices] 


The Urquharts themselves did not pro- 
duce any apparatus under their mechanical 
foam patents, but entered into agreements 
with manufacturers under which the latter 


Dehydrators, Limited v. Petrolite Corporation, 
Limited, 117 F. 2d 183 (9 Cir. 1941), and Philad 
Co. v. Lechler Laboratories, Inc., 107 F. 2d 747 
(2 Cir. 1939). 
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were to exploit the inventions, paying the 
Urquharts the royalties exacted from pur- 
chasers. Besides the instant agreement 
with National Foam two similar contracts 
were made in 1943 with Fire Appliance 
Company and Walter Kidde & Company. 
Notices affixed to containers of stabilizer 
and foam producers informed purchasers 
that a license to use the two patents could 
be obtained only by purchasing stabilizer 
upon which royalties had been paid, ice., 
stabilizer bought from the licensed manu- 
facturer. As will subsequently be shown, 
it was not until 1947 that any steps were 
taken to license these patents other than 
through these three manufacturers. 


In 1939, two years before the date of the 
contract here in dispute, George Gordon 
Urquhart was acting as consultant to 
American Fomon Company which, as owner 
of some Urquhart chemical foam patents, 
had sold its business to National Foam in 
1935. He was informed by counsel that in 
view of the United States Supreme Court 
decision in the Leitch case it would be ad- 
visable to print a patent notice on National 
Foam’s invoices to the effect that ‘‘Con- 
sumer licenses to use the processes of the 
above patents upon payment of fair royal- 
ties with apparatus and chemicals, however 
obtained, are available upon application to 
us.” (Italics supplied.) A notice in sub- 
stantially the above form was thereafter 
printed on the invoices. These invoices 
were apparently used by National Foam 
after it began producing and selling appa- 
ratus under the mechanical foam patents. 


On June 3, 1941, a few months after the 
present contract was executed, George Gor- 
don Urquhart was again advised of “the 
necessity of maintaining consumer license 
rates at least as low as the rates obtainable 
by purchasing the materials from licensed 
manufacturers.” This opinion of counsel set 
torth at great length the decision of the 
First Circuit in B. B. Chemical Co. v. Ellis, 
117 F..2d 829 (1941). The latter discussed 
this court’s decision in the La Fera case, 
as well as Dehydrators, Limited v. Petrolite 
Corporation, Limited, 117 F. 2d 183 (9 Cir. 
1941), and made it perfectly clear that an 
extension of the patent monopoly to un- 
patented materials by the means employed 
in La Fera constituted a patent misuse. 
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Despite the admonitions of counsel the par- 
ties took no steps to effect a direct con- 
sumer licensing system. George Gordon 
Urquhart testified in May, 1946, on deposi- 
tion in the Pyrene case, which testimony 
constitutes part of the record on this appeal, 
that a consumer license form was never 
prepared, that such licenses were never 
offered consumers and that the Urquharts 
had no intention of offering consumers a 
license on payment of the same license fee 
as that specified in their agreement with 
National Foam. It was these admissions 
which led the district court in the Pyrene 
case to hold the patents invalid for misuse 
under the authority of La Fera." 


[Direct Consumer License Never Issued] 


Late in 1947, after the Pyrene decision, 
the Urquharts printed a licensing form known 
as a “consumer’s license” and placed it in 
their files. Under this plan a direct license 
to use the Urquhart patents was to be 
granted consumers who purchased stabi- 
lizer from sources other than a manufacturer- 
licensee. The royalty to be paid was 10¢ 
per pound, or 94¢ per gallon, of stabilizer. 
As the court below found, such direct con- 
sumers would pay a royalty in excess of 
that paid by customers of the manufacturer- 
licensee (the latter paying 15% of the price 
of the stabilizer) unless the price of sta- 
bilizer was raised to $6.50 per gallon. In 
1947, at the time this plan was adopted, 
the price of stabilizer, according to the 
catalog of American-La France-Foamite 
Corporation, a leading competitor of Na- 
tional Foam, was $4.50 per gallon in small 
quantities, and as low as $3.80 in larger 
amounts, substantially the identical prices 
charged by National Foam.’ It is conceded 
that no such consumer licenses were ever 
issued by appellant, and there is no evi- 
dence that they were ever applied for. 


[Justification Not Proved] 


Appellant does not contend that National 
Foam is estopped to assert the invalidity 
of the licensing plan—his only defense is 
justification. It is argued that the higher 
royalty rate to be paid under consumer 
licenses was justified because the Urquharts 
would have supplied services to direct 
licensees in the form of technical “know- 


™The district court also held the patents in- 
valid for lack of invention. This court, in 175 
F. 2d 408, found it necessary to affirm only on 
the second ground. Misuse was not discussed. 
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8 The trial judge found that there was no 
evidence that the price of stabilizer is or has 
been more than $4.50 a gallon. 
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how,” sales engineering and advice. This is 
not borne out by the evidence. If such 
services were to have been included in the 
license it would have been a simple task 
to mention this in that form. An exam- 
ination of the license fails to disclose any 
such purpose. Indeed, the wording of the 
form negatives any intent on the part of 
the Urquharts to do anything but license 
the patent.® 

It is also urged that manufacturer-licensees, 
such as National Foam, incurred promo- 
tional expenses in connection with the sales 
of equipment and stabilizer which appel- 
lant, as direct licensor, would not have to 
bear, and that such added costs were re- 
flected in the former’s selling price, whereas 
direct consumers could purchase stabilizer 
from other sources for as low as $2.00 per 
gallon and would thus save money by ob- 
taining a consumer’s license from the Urqu- 
harts. This contention is also without factual 
support. Appellee points out that the $2.00 
figure represents the cost of saponin, which 
is not considered an adequate substitute 
for stabilizer. If it were, it asks, why was 
it never used by consumers? From a re- 
view of the evidence we are inclined to 
agree that the type of stabilizer which 
would ordinarily be used in connection with 
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appellant’s patents was uniformly priced 
throughout the industry and that the 
American-La France-Foamite figures are 
typical. 


[Unlawful Extension of Patent Monopoly] 


While it is proper to grant licenses and 
determine royalties through sales of un- 
patented materials used in connection with 
the patent, such method is interdicted as 
a patent misuse in instances where a license 
can be obtained only by purchasing the 
unpatented materials from the person grant- 
ing the license,” or, where given a choice 
of purchasing from that source or another, 
the royalty to be paid in the latter situa- 
tion is so much higher that the would-be- 
licensee is given Hobson’s choice. As Judge 
Biggs indicated in La Fera, such alternative 
method of procuring licenses has the effect 
of driving the consumer into the arms of 
the manufacturer-licensee. 


We are of the opinion that appellant’s 
licensing plan is within the proscription of 
the La Fera case and therefore hold the 
contract, which is used as the vehicle 
whereby defendants have unlawfully en- 
larged their patent monopoly, invalid.” 


The judgment will be affirmed. 


[7 67,461] United States v. The Borden Company, et al. 


In the United States District Court for the Northern District of Illinois, 


Eastern 


Division. No. 51 C 947. Dated March 30, 1953. 
Case No. 1090 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Conspiracy in Restraint of Trade—Similarity of Conduct—Concert of Action—Reason- 
able Conduct Under Circumstances.—A complaint charging that dairies engaged in a 
conspiracy to restrain and to monopolize the sale of fluid milk to wholesale customers was 
dismissed where there was no direct evidence of an agreement or understanding, and 
where there was no evidence that the dairies acted in concert. Although there was evidence 
that indicated that the dairies acted similarly, an inference of a concert of action could 
not be drawn where the evidence indicated that each of the dairies acted reasonably under 


the circumstances. 


See the Sherman Act annotations, Vol. 1, § 1220.431. 


2 Section 8 of the consumer’s license reads as 
follows: 

(8) The Urquharts do not guarantee the 
working or performance of any processes hereby 
licensed or the working or performance of any 
Foam Producers, their sole relationship to the 
business being that of licensor of the patent 
rights.’ 

10 Carbice Corporation v. American Patents 
Development, Corp., supra; Leitch Mfg. Co. v. 
Barber Co., supra. 
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11The Court of Claims in Urquhart et al. v. 
United States (decided January 13, 1953) [1953 
TRADE CASES { 67,420], a patent infringement 
suit involving the same patents which are the 
subject matter of this contract, dismissed the 
petition on the ground of patent misuse. The 
court considered the instant licensing agree- 
ment as well as the consumer licenses in con- 
cluding that the petitioner had illegally ex- 
tended his patent monopoly. 


{| 67,461 


Number 264—-68 


pai 
Court Decision eee 


68,324 
U.S. v. Borden Co. 


Monopoly—Members of an Industry as Constituting a Monopoly—Necessity of Prov- 
ing an Unlawful Agreement—Where a plaintiff's charge that dairies have monopolized 
the sale of fluid milk to wholesale customers presupposes a finding that there was an 
unlawful agreement among the dairies, and where such an agreement has not been estab- 
lished, the dairies cannot be considered collectively. If the dairies were considered collec- 
tively, they did monopolize the market; however, the dairies cannot be considered collec- 
tively for the above reason. Also, no single dairy exercised monopoly power over the 
market. 

See the Sherman Act annotations, Vol. 1, f 1210. 


Robinson-Patman Price Discrimination Act 


Price Discrimination—Necessary Proof—Occurrence of Two Sales.—A complaint 
alleging that a dairy sold fluid milk to different wholesale purchasers at prices which 
discriminate between such purchasers was dismissed where the occurrence of only one 
sale had been proved. The occurrence of two sales must be affirmatively established. 

See the Robinson-Patman Act annotations, Vol. 1, J 2212.165. 

Price Discrimination—Dismissal of Government Complaint—Consent Decree Entered 
at Instance of Private Litigant Enjoins Practices Which Government Seeks To Enjoin.— 
A Government complaint alleging that each of the defendant dairies has sold fluid milk 
to different wholesale purchasers at prices which discriminate between such purchasers 
was dismissed where the terms of a consent decree entered at the instance of a private 
litigant enjoined the same dairies from performing all the practices which the Government 
had specified in its prayer for relief. A consent decree entered at the instance of a private 
litigant is as binding upon a defendant as a decree entered at the instance of the Govern- 
ment. The private decree assured that there would be no new violations. 


See the Sherman Act annotations, Vol. 1, { 1610; Robinson-Patman Act annotations. 
Violwlan 222,750: 

Practice and Procedure—Motion To Dismiss After Plaintiff’s Evidence—Duty of Trial 
Court.—A trial court in ruling on a motion to dismiss (under Rule 41 (b) of the Federal 
Rules of Civil Procedure) at the close of the plaintiff’s evidence must impartially weigh 
and evaluate all the evidence. In considering the evidence, the trial court is not bound 
to view it in a light most favorable to the plaintiff. 

See the Sherman Act annotations, Vol. 1, J 1610.290. 

For the plaintiff: Willis L. Hotchkiss and E. H. Harsha, Chicago, II1. 

For the defendants: T. B. Gilmore (Schumacher, Gilmore and Van Ness), Chicago, 
Ill., for Beloit Dairy Co.; H. Neitzert and W. J. Cummings, Jr. (Sidley, Austin, Burgess 
and Smith), and E. C. Davis and J. A. Greaves, Chicago, Ill., for Borden Co. and Belmont 
Dairy Co.; L. F. Tierney and C. L. Stewart, Jr. (Mayer, Meyer, Austrian and Platt), 
Chicago, Ill.; Montgomery, Hart, Pritchard and Herriott, Chicago, Ill.; and Edward 
Elart, Jc. Ly bo Wierney, and, © Os rarker Chicago, lll, tom BowananwDainyalComanc 
Ridgeview Farms Dairy, Inc. 

For a consent decree entered by the U. S. District Court, Northern District of Illinois, 
Eastern Division, see 1953 Trade Cases { 67,441. 


Memorandum and Order 
[Government Charges | 


CAMPBELL, District Judge [Jn full text ex- 
cept for omissions indicated by asterisks|: 1. 
The government charges that each of ten 
defendant dairy companies has been engaged 
in a conspiracy to restrain and to monopo- 
lize, and has monopolized interstate trade 
and commerce in the sale of fluid milk to 
wholesale customers and certain public in- 
stitutions in the Chicago area, in violation of 


{ 67,461 


Sections 1 and 2 of the Sherman Act, 15 
U.S.C. A., Secs. 1 and 2. The government 
also charges that each of ten defendant 
dairy companies has sold fluid milk in inter- 
state trade and commerce to different whole- 
sale purchasers in the Chicago area at prices 
which discriminate between said purchasers 
of fluid milk of like grade and quality, and 
that the effect of such alleged discrimina- 
tion may have been and may continue to be 
substantially to lessen competition or tend 
to create a monopoly in the sale of fluid 
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milk to wholesale purchasers in the Chicago 
area, or to injure, destroy or prevent com- 
petition between the aforesaid wholesale 
purchasers knowingly receiving the bene- 
fit of such price discriminations and other 
wholesale customers not receiving the bene- 
fit of such discriminations, in violation of 
Section 2 (a) of the Clayton Act, as amended, 
TP SVUSS PGs AS Seei3i(a)! 


[Conspiracy Allegation] 


Paragraph 27 of the complaint defines 
the alleged conspiracy to monopolize in the 
following manner. 


“The aforesaid combination and con- 
spiracy has consisted of a continuing 
understanding and concert of action among 
the defendants, the substantial terms of 
which have been: 

“(a) That each defendant refrain from 
competing for the fluid milk business of 
the wholesale customers of another de- 
fendant; 

“(b) That each defendant offer induce- 
ments such as discriminatory prices, re- 
bates, discounts, lump sum cash payments, 
interest-free loans, or the furnishing of 
store equipment or other gratuities to 
wholesale customers of non-defendant 
distributors of fluid milk to cause said 
customers to discontinue their purchases 
of fluid milk from said non-defendant 
distributors and to purchase fluid milk 
from the defendant offering such induce- 
ment; 

“(c) That each defendant induce its 
store wholesale customers to agree to 
maintain the retail prices ‘suggested’ by 
the defendants; 

“(d) That the defendants Bowman and 
Borden maintain and enhance their domi- 
nant market position by acquiring the 
businesses, including customer outlets, 
of competing distributors; 

“(e) That defendants Bowman and 
Borden organize and operate ‘fighting 
companies’ in order to suppress and de- 
stroy the competition of nondefendant 
distributors; 

“(f) That the defendants collusively 
allocate and share among themselves the 
business of selling fluid milk to public 
institutions; 

“(e) That the defendants agree upon, 
fix, and maintain prices for the sale of 
fluid milk to public institutions by sub- 
mitting prearranged, bogus, and collusive 
bids for the sale of fluid milk to such 
institutions.” 


Paragraphs 28 through 45 of the com- 
plaint contain detailed descriptions of some 
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of the general charges outlined in paragraph 
27; these more descriptive paragraphs will 
be referred to wherever necessary in the 
course of this memorandum. 


[Prayer for Relief] 

In its prayer for relief, the government 
asks that the alleged conspiracy to monopo- 
lize interstate commerce in the sale of fluid 
milk, as described above, be decreed to be 
in violation of Sections 1 and 2 of the Sher- 
man Act; that the defendants be decreed to 
have monopolized interstate commerce in 
the sale of fluid milk, as described above, 
in violation of Section 2 of the Sherman 
Act; that the discriminations in price for 
fluid milk of like grade and quality, which 
each of the defendants has allegedly granted 
to certain of its wholesale customers and 
not to other of its wholesale customers, be 
decreed to be in violation of Section 2 (a) 
of the Clayton Act, as amended; that the 
defendants, individually and _ collectively, 
be perpetually enjoined from continuing 
the alleged discriminations and from carry- 
ing out the alleged conspiracy to monopolize 
and the alleged monopolization of commerce 
in the sale of fluid milk, as described above; 
that the defendant Borden Company be re- 
quired to dispose of its entire interest in 
defendant Belmont Dairy Company to 
parties who are not named as defendants; 
that the defendant Borden Company be 
required to submit a plan for the divestiture 
of such of its plants, facilities and other 
assets, used by its Chicago Milk Division, 
as is necessary to restore effective compe- 
tition in the distribution and sale of fluid 
milk to wholesale customers and public 
institutions in the Chicago area; that the 
defendant Bowman Dairy Company be re- 
quired to dispose of its entire interest in 
defendant Ridgeview Farms Dairy to parties 
who are not named as defendants; that de- 
fendant Bowman Dairy Company be required 
to submit a plan for the divestiture of such 
of its plants, facilities and other assets used 
by it, as is necessary to restore effective 
competition in the distribution and sale of 
fluid milk to wholesale customers and public 
institutions in the Chicago area; that the 
agreements, understandings, arrangements 
and practices of the defendants, alleged in 
the complaint, be ordered terminated and 
cancelled. The government has asked for 
certain other injunctive relief, particularly 
with reference to certain alleged violations 
of Section 2 (a) of the Clayton Act. I shall 
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describe and comment upon these particular 
requests for relief in another part of this 
memorandum. 


[Five Defendants Consent to Decree] 


An extended pre-trial conference was 
held. At the outset of the conference, coun- 
sel apprised the court that five of the ten 
defendants were conducting negotiations 
with the government, and that it was likely 
that agreement would be reached on a con- 
sent decree. These negotiations did result 
in the entry of a consent decree, and con- 
sequently, five defendants—American Proc- 
essing and Sales Company, Capitol Dairy 
Company, Hunding Dairy Company, Meadow- 
moor Dairies, and Western United Dairy 
Company—did not appear at or participate 
in the trial. Counsel are now reminded of 
my comments on this decree, appearing of 
record at the time of its entry. 


Five nonconsenting defendants—the Bor- 
den Company and its subsidiary, Belmont 
Dairy Company, Bowman Dairy Company 
and its subsidiary, Ridgeview Farms Dairy, 
Inc., and Beloit Dairy Company—remained 
as participants in the pre-trial conference, 
and appeared as defendants at the trial. For 
the purposes of this memorandum, the court 
is concerned solely with those five defend- 
ants. 


[Pre-Trial Orders] 


A lengthy pre-trial order emerged from 
the conference. That order contains nu- 
merous agreements of fact, agreements on the 
manner in which certain evidence would 
be used at the trial, and agreements as to 
the issues of the case. At this time, I 
wish to thank all counsel for the able and 
workmanlike manner in which they partici- 
pated in the conference and prepared the 
pre-trial order. I shall refer to specific pro- 
visions of the order in the course of this 
memorandum. 


[Motions To Dismiss Complaint] 

The government has presented its evi- 
dence, and the matter is now before the 
court on the motion of each defendant to 
dismiss the complaint, or parts thereof. 


[Trial Court’s Duty] 


The first disputed matter which I must 
resolve entails a construction of Federal 
Rule 41 (b), which provides: 
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“After the plaintiff has completed the 
presentation of his evidence, the defend- 
ant, without waiving his right to offer 
evidence in the event the motion is not 
granted, may move for a dismissal on 
the ground that upon the facts and the 
law the plaintiff has shown no right to 
relief. In an action tried by the court 
without a jury the court as trier of the 
facts may then determine them and render 
judgment against the plaintiff, or may 
decline to render any judgment until the 
close of all the evidence. If the court 
renders judgment on the merits against 
the plaintiff, the court shall make findings 
as provided in Rule 52 (a). Unless the 
Court in its order for dismissal otherwise 
specifies, a dismissal under this subdivi- 
sion Operates as an adjudication 
upon the merits.” 


Plaintiff contends that this court, in con- 
sidering the instant motions, is precluded 
from weighing the evidence. Plaintiff vig- 
orously objects to the defendants’ use of 
the phrase “preponderance of the evidence.” 
According to plaintiff's construction of the 
Rule, this court must now determine whether 
or not the evidence considered in a light 
most favorable to the plaintiff, presents a 
prima facie case for relief; and, the argu- 
ment runs, if such a prima facie case is 
discovered, defendants’ motions must be 
denied. Such a construction of Rule 41 (b) 
has been flatly rejected by the: Court of 
Appeals for this circuit. In Allred v. Sasser, 
170 F. 2d 233 (7 Cir., 1948), it was made 
clear that in disposing of a motion to dis- 
miss at the close of plaintiff’s case, the 
court, as trier of fact, must weigh and 
evaluate the evidence. The meaning of 
Rule 41 (b) is unmistakable after a reading 
of this language from the Allred opinion: 


“ce 


: the trial court was the trier of 
the facts, and in considering the evidence 
was not bound to view it in a light most 
favorable to the plaintiff, with all attend- 
ant favorable presumptions, but was bound 
to take an unbiased view of all the evi- 
dence, direct and circumstantial, and ac- 
cord it such weight as he believed it 
entitled to receive.” 


The Rule was similarly construed by the 
court in Gary Theatre Co. v. Columbia Pic- 
tures Corp., 120 F. 2d 891 (7 Cir., 1941), and, 
more recently, in Chicago & N. W. Ry. Co. 
v. Froehling Supply Co., 179 F. 2d 133 (7 
Cir., 1950). 

This court is, therefore, under an affirm- 
ative duty to review all the evidence thus 
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far presented, and, upon the basis of that 
review, to determine whether or not the 
government’s evidence warrants the relief 
sought in the complaint. 

kx x 


[No Direct Evidence of an Understanding] 


* * * Needless to state, there is no direct 
evidence of an agreement or understanding 
among the defendants. There is no evidence 
of intercorporate communication, or of sig- 
nificant meetings between alleged conspira- 
tors, although the evidence purports to cover 
a period of over twelve years. The Govern- 
ment must rely, then, upon inferences drawn 
from the conduct of the defendants. This 
court is aware that such inferences, when 
properly drawn, may support a finding that 
there was, in fact, an agreement. In Inter- 
state Circmt v. United States, 306 U. S. 208, 
226-7, the Court made clear that an agree- 
ment is not a prerequisite to an unlawful 
conspiracy. The Court went on to state: 


“Tt is elementary that an unlawful con- 
spiracy may be and often is formed with- 
out simultanteous action or agreement on 
the part of the conspirators. Accept- 
ance by competitors, without previous 
agreement, of an invitation to participate 
in a plan, the necessary consequences of 
which, if carried out, is restraint of inter- 
state commerce, is sufficient to establish 
an unlawful conspiracy under the Sher- 
man Act.” 


However, in order to bring its case within 
the doctrine set forth in Interstate Circuit, 
the Government must establish parallel con- 
duct on the part of each of the alleged 
conspirators. 


[Similar Courses of Conduct | 


There is evidence which tends to prove 
that some of the alleged conspirators, par- 
ticularly Bowman and Borden, engaged in 
similar courses of conduct in one respect, 
Bowman and Borden refrained from actively 
soliciting each other’s accounts. Instead, 
the evidence now before the Court tends 
to prove that each channelled its solicita- 
tion efforts toward new accounts, and to- 
ward accounts served by the Dean Milk 
Company. From such similar conduct, may 
this court propetly infer that those defend- 
ants were participants in some plan? 
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[Defendants Acted Reasonably] 


Reasonable businessmen will act similarly 
when presented with the same problem. 
This record shows that Bowman and Bor- 
den, and every other major dairy in the 
Chicago area for that matter, were pre- 
sented with the same problem—the advent 
of the Dean Milk Co. This record further 
shows that Bowman and Borden repeatedly 
lost accounts to the Dean Milk Co. Bow- 
man and Borden each instructed its solici- 
tors to attempt to recapture accounts lost 
to Dean. If Bowman and Borden agreed 
to do this in concert, they have certainly 
run afoul of the antitrust laws; but there is 
no evidence to indicate that Bowman and 
Borden did act in concert. The Government 
merely demonstrates that Bowman and 
Borden acted similarly, and asks this Court 
to infer a concert of action. I cannot in 
good conscience draw such an inference. 
There is testimony in the record to indicate 
that Bowman and Borden each acted rea- 
sonably under the circumstances; this Court 
cannot and will not presume bad motives. 


[No Independent Evidence of a Plan] 


The Government must present independ- 
ent evidence to prove that the defendants 
were participants in a plan. Thus far, the 
Government has failed to present such evi- 
dence. I must therefore hold that the de- 
fendants were not parties to an agreement 
or understanding as alleged in the complaint. 


[Monopoly Charge Presup poses 
Existence of Agreement| 


Counsel for the Government correctly 
stated during oral argument that the Gov- 
ernment’s cause of action under Section 2 
of the Sherman Act presupposes a finding 
that there was an unlawful agreement among 
the defendants. If the defendants are con- 
sidered collectively, they certainly do mo- 
nopolize the market defined in the complaint ; 
but for the reasons stated, the defendants 
may not be considered collectively. And, 
as the evidence shows, no single defendant 
exercises monopoly power over the market 
defined in the complaint. 


[Complaint Dismissed as to Sherman Act] 


The motion of each defendant to dismiss 
that part of the complaint which charges 
violations of Sections 1 and 2 of the Sher- 
man Act must be granted. 
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[Two Sales Not Proved in 
Discrimination Charge | 


The Court shall now consider the alleged 
violations of Section 2 (a) of the Clayton 
Act, as amended, 15 U. S. C. A. Sec. 13 (a). 
That Section prohibits certain discrimina- 
tions in price between purchasers of com- 
modities of like grade and quality. This 
-Court has held that in a suit brought under 
Section 2 (e) of the Clayton Act, the plain- 
tiff must affirmatively establish the occur- 
rence of two sales; and that unless two 
sales are shown, the plaintiff cannot prove 
the alleged discrimination. Chicago Seating 
Co. v. S. Karpen & Bros. [1948-1949 TRADE 
Cases {[ 62,381], 83 F. Supp. 409 (1949). That 
construction of Section 2 (e) was upheld by 
the Court of Appeals [1948-1949 TrapE 
Cases § 62,515], 177 F. 2d 863. Further, the 
Court of Appeals recognized in its opinion 
that Section 2 (a) should be similarly con- 
strued. In the instant case, the Government 
has proved the occurrence of only one sale 
by the Beloit Dairy Company; that was 
the sale of certain dairy products to the 
Eitel Restaurant in Chicago in 1947. (Ex- 
hibit 738). With respect to Beloit Dairy 
Company, therefore, the Government has 
not shown a right to relief under Section 
2 (a) of the Clayton Act. Beloit’s motion 
to dismiss the complaint must therefore be 
granted in its entirety. 


[Defendants Need Not Justify 
Discriminations]| 


I turn next to the charges made against 
Bowman and Borden under Section 2 (a). 
It is the opinion of the Court that the Gov- 
ernment has shown that Bowman and Bor- 
den each has, in past years, discriminated 
among its purchasers. ‘The evidence rele- 
vant to such discriminations is conflicting, 
and there is much material in the record 
which tends to show that Bowman and Bor- 
den each has some available affirmative 
defenses. However, at this stage of the case, 
the court cannot pass on the merits of those 
defenses. Ordinarily, then, this Court would 
hold that Bowman and Borden each has 
the burden of establishing that the alleged 
discriminations come within the scope of 
certain statutory exceptions. 


[Decree in Private Antitrust Case 
Obviates Proof of Justification] 


There is one factor which compels this 


Court to hold that neither Bowman nor 
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Borden need assume that burden. That 
factor is the decree which was entered by 
another judge of this court in the case of 
Dean Milk Co. v. American Processing and 
Sales Co., et al., 48 C 1159, on December 3, 
1952. Bowman and Borden were both de- 
fendants in that case, and both are subject 
to the terms of that decree. Since Belmont 
is a subsidiary of Borden, and since Ridge- 
view is a subsidiary of Bowman, those two 
defendants are also subject to the terms 
of the Dean decree. 

In the instant case, the Government has 
asked, in paragraph 10 of its prayer for 
relief: 

“That defendants, jointly and severally, 
be perpetually enjoined from, in any man- 
Net, offering or giving to an existing or 
prospective wholesale customer any pref- 
erential or discriminatory price, discount, 
rebate, lump sum cash payment, install- 
ment cash sum, interest free loan or other 
gratuity.” 


In Section VII of the Dean decree, Bowman 
and Borden, and their respective subsidiaries 
are perpetually enjoined from: 


“(a) except as permitted pursuant to 
the provisions of Paragraphs VII (e) or 
XI hereof, obtaining or attempting to 
obtain or to retain all or any part of the 
fluid milk business of any store customer 
by means of: 

“(1) any gift, payment or loan of any 
property of value made subsequent to 
December 1, 1952, exclusive of advertising 
media and including, but not limiting the 
generality of the foregoing, gifts, pay- 
ments, loans or any offers of gifts, pay- 
ments, loans of money, merchandise, 
fixtures, or equipment; 


“(2) except on a proportionately equal 
basis, services or fciliies or offers there- 
of; 


“(3) extension of credit beyond thirty 
_ (30) days; 

“(4) arranging or facilitating or offer- 
ing to arrange or to facilitate through 
accommodation endorsements, guaranties 
or other use of credit the obtaining or 
retaining of loans or credit from others; 


“(b) charging or offering to charge 
different store customers or prospective 
store customers different prices for fluid 
milk, except as permitted pursuant to the 
provisions of Paragraphs VII (e) or XI 
ireneor; 


“(c) giving or paying or offering to 
give or to pay rebates, commissions, “dis- 
counts, or allowances to different ‘store 
customers or prospective store customers 
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in connection with purchases of fluid 
milk, except as permitted pursuant to the 
provisions of Paragraphs VII (e) or XI 
hereof; 

“(d) giving or -—paying or offering to 
give or to pay a store customer, in con- 
nection with his purchases of fluid milk, 
rebates, commissions, discounts or allow- 
ances computed on the basis of a percent- 
age of the out-of-store prices at which 
such fluid milk is sold. 

“(e) Nothing contained in this decree 


shall be construed to prevent a party to: 
store . 
customers on the basis of the volume of 


this decree from classifying its 
purchases by said customers and from 
giving to each such class of customers 
such price discounts as are justified by 
differences in the cost of selling and de- 
livering to the said respective classes of 
customers, or as may be otherwise per- 
mitted by law; or from entering into 
or continuing in force and effect any con- 
tract giving effect to any such classifica- 
tion, or as may be otherwise permitted 
Dy lawer 


Section XI, referred to at points through- 
out Section VII, merely provides that: 


“Nothing contained herein shall be 
construed to prevent a party to this decree 
from meeting the competitive offers, prac- 
tices, prices or discounts of competitors 
insofar as it is lawful so to do, or from 
collecting any monies or other property 
lawfully due now or hereafter from any 
customer.” 


[Restraints Include Relief Sought 
by Government] 

Thus, the terms of Section VII of the 
Dean decree clearly enjoin Bowman, Borden, 
Ridgeview and Belmont from performing all 
acts which the Government has specified 
in paragraph 10 of its prayer for relief. 


A decree of this court entered at the 
instance of a private litigant is as binding 
upon a defendant as a decree entered at the 
instance of the Government; and a consent 
decree, entered by any judge of this court 
without hearing evidence, is as binding as 
a decree entered by another judge after a 
protracted trial. I conclude, therefore, that 
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each of the remaining. defendants is ,now 
effectively enjoined by this court from per- 
forming any of the acts. set forth in the 
Government’s prayer for injunctive relief, 
insofar as the Clayton Act is concerned. 
As a court of equity, I will not perform 
a useless task. The violations. of the Clayton 
Act described in the complaint and shown 
at the trial are, for the most part,: old yio- 
lations. And to this court, the Dean-decree 
assures, as completely as any decree can 
assure, that there will be no new violations. 
[Complaint ‘Dismissed as to Discrimina- 
tion Charges | 


For the foregoing reasons, the motions of 
defendants) Bowman, Borden, Ridgeview, 
and Belmont to dismiss that part of, the 
complaint which alleges violations ot Sec- 
tion 2 (a) of the Clayton Act must be 
granted. 

* Kk OK 5 

For the reasons stated in this: memioran- 
dum the motion of each defendant to dismiss 
the complaint is granted in its entirety, and, 
accordingly, ‘the complaint is dismissed. 


In accordance with the provisions of Rule 
52 (a), counsel for the defendants may. pre- 
pare and file with the Court, in writing, 
within fifteen days from the date hereof, 
proposed findings of fact, conclusions of 
law, and a draft of a proposed order of dis- 
missal, consistent with the views herein ex- 
pressed, delivering copies thereof to counsel 
for the plaintiff. Within fifteen days of the 
receipt of such copies, counsel for the plain- 
tiff may prepare and file with the Court, in 
writing, their observations with reference 
thereto and suggestions for the modifica- 
tion thereof, delivering a copy of such ob- 
servations and suggestions to counsel for 
the defendants. Within ten days thereafter, 
counsel for the defendants may present to 
the Court, in writing, their reply to such 
observations and suggestions. Whereupon, 
the matter of making findings of fact, con- 
clusions of law and order of dismissal herein 
will be taken by the court without further 
argument. 
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[67,462] Raxor Corporation, et al. v. Goody. 


In the Supreme Court of New York County, State of New York. Special Term, 
Part xo I208NG Won lel LUS0sDatcda pidlnzam ooo: 


Federal Fair Trade (McGuire) Act and New York Fair Trade (Feld-Crawford) Act 


Resale Price Maintenance—Enforcement of Prices—Defense—Unlawful Price Fixing 
Combination—A manufacturer of phonograph records which has entered into a contract 
to sell to a record company its inventory of trade-marked phonograph records and to 
transfer to the record company its trade-mark and assignable rights in fair trade contracts 
with respect to such records on a specified date is entitled to enforce its fair trade 
prices. The transfer of the intangible rights in the fair trade contracts is merely a rea- 
sonable incident to the agreement by the manufacturer to assign its trade-mark. A provi- 
sion that, between the date of the agreement and the date of final transfer, the manufacturer 
would sell its albums only “in the regular course of business,” and the fact that the manu- 
facturer retained its interest in the trade-mark until the date of transfer, do not establish 
an unlawful price fixing combination. 


See the Resale Price Maintenance Commentary, Vol. 2, § 7359; State Laws annota- 
tions, Vol. 2, { 8604.88, 8615. 


Resale Price Maintenance—Enforcement of Prices—Defense—Unlawful Price Fixing 
Contract—An agreement between an Italian corporation and a manufacturer of phono- 
graph records under which the Italian corporation furnishes to the manufacturer 
transcriptions of musical performances recorded in Italy, and the manufacturer issues 
recordings in the United States and other specified territories, and under which the manu- 
facturer agrees that such recordings are to be merchandised on a competitive basis with 
quality labels, is not unlawful as a horizontal agreement to fix prices. Assuming the 
agreement establishes a price fixing policy, there is no proof that there is competition 
between the parties. 

See the Resale Price Maintenance Commentary, Vol. 2, § 7359; State Laws annota- 
tions, Vol. 2, J 8604.88. 


Resale Price Maintenance—Enforcement of Prices—Interstate Mail Order Sales.— 
The Federal Fair Trade (McGuire) Act authorizes the application of the New York 
Fair Trade Act to direct interstate mail order sales. Also, there is nothing in the New 
York Fair Trade Act which affords sufficient basis to make a distinction between the sale 
of goods “in the flow of interstate commerce,” which is admitted to be within the intend- 
ment of the Act, and “direct interstate sales,” which are claimed not to be within the scope 
of the Act. 

See the Resale Price Maintenance Commentary, Vol. 2, § 7092, 7308; State Laws 
annotations, Vol. 2, { 8604. 


For the plaintiff: Rosenman, Goldmark, Colin and Kaye, New York, N. Y., by 
Ambrose Doscow, of counsel. 


For the defendant: Telsey, Lowenthal, Rothenberg and Mason, New York, N. Y., 
by A. M. Lowenthal, of counsel. 


[Fair Trade Enforcement Action] The essential facts are undisputed. Plain- 


tiff Raxor Corporation (hereinafter referred 
to as Raxor) manufactures phonograph 
records of which plaintiff Soria Sales Cor- 


IsapOR WASSERVOGEL, Special Referee [Jn 
full text]: Plaintiffs seek to enjoin defend- 
ant, pursuant to the provisions of the Feld- 


Crawford Act (General Business Law, sec. 
369-a, ef seq.) from selling phonograph 
records manufactured and distributed by 
them at prices less than minimum retail- 
resale prices established therefor by “fair- 
trade agreements” entered into by plaintiffs 
with retailers other than defendant. 


{@ 67,462 


poration (hereinafter referred to as Sotia) 
is the exclusive wholesale distributor. Upon 
the trial of this action, defendant conceded 
that the phonograph records made and dis- 
tributed by plaintiffs are in fair and open 
competition with others of the same general 
class and that he, with knowledge of the 
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fact that their product was fair-traded, regu- 
larly and repeatedly advertised and offered 
these phonograph records for sale at prices 
lower than those specified in plaintiffs’ fair- 
trade agreements. 


[Affirmative Defenses] 


Defendant’s answer sets forth eight sepa- 
rate affirmative defenses, which may be 
briefly stated as follows: 1. The complaint 
does not state a cause of action. This de- 
fense is without merit. 2. The fair-trade 
agreements made by plaintiffs do not com- 
ply with the provisions of the Feld-Craw- 
ford Act (supra). 3. This action was 
commenced and is maintained in furtherance 
of an illegal contract, agreement or com- 
bination among plaintiffs and one or more 
manufacturers and distributors of compet- 
ing phonograph records to fix and maintain 
retail-resale prices, in violation of article 22 
of the General Business Law. 4. The al- 
leged contract, agreement or combination 
among plaintiffs and one or more manufac- 
turers and distributors of competing phono- 
graph records violates the Sherman Antitrust 
Act and constitutes an unlawful method of 
competition under the Federal Trade Com- 
mission Act. 5. The Feld-Crawford Act is 
unconstitutional and void. 6. Plaintiffs, in 
the operation of their resale price mainte- 
nance system, eliminate or suppress com- 
petition between retailers in violation of the 
Sherman Antitrust Act. 7. The Feld-Craw- 
ford Act places an unconstitutional burden 
upon and discrimination against interstate 
commerce in violation of section 8, Article 
I of the United States Constitution; and to 
the extent that the Miller-Tydings Amend- 
ment (15 U. S. C., 1) and the Federal Fair 
Trade Act (McGuire Act, July 14, 1952, 66 
Stateo2 5 Ws Gs. 45) purport. to sanc= 
tion plaintiffs’ resale price fixing policy, 
these statutes are unconstitutional. 8. The 
Feld-Crawford Act does not apply with 
respect to defendant’s sales of phonograph 
recordings directly in interstate and foreign 
commerce, 

In view of the recent decision of the Ap- 
pellate Division, First Department, in Gen- 
eral Electric Co. v. Masters, Inc. (February 
25, 1953, 129 N. Y. L. J., 619, affirming [1952 
TRADE CASES § 67,382] 128 N. Y. L. J., 1475, 
December 12, 1952), defendant’s second, 
fifth, sixth and seventh defenses must be 
deemed insufficient as a matter of law. The 
issues to be determined by the court, there- 
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fore, are narrowed down to the defenses 
wherein it is, in effect, contended that re- 
lief is barred to plaintiffs by reason of their 
alleged horizontal agreements (third and 
fourth defenses, supra), and the eighth par- 
tial defense that price cutting in interstate 
sales may not be enjoined pursuant to the 
provisions of the Feld-Crawford Act. 


[Assignment of Trade-Mark and Fair Trade 
Contracts Legal| 


Contrary to the contentions of the de- 
fendant, as set forth in the third and fourth 
defenses, nothing in the record indicates 
that this action was commenced either pur- 
suant to or in furtherance of an illegal 
contract, agreement or combination among 
plaintiffs and any other competing manu- 
facturers or distributors of phonograph rec- 
ords. The evidence adduced upon the trial 
fails to show the existence of any combina- 
tion between plaintiffs and any other manu- 
facturer or distributor in the advertisement, 
promotion or sale of plaintiffs’ product. The 
credible testimony establishes that Raxor 
has entered into a contract to sell to Capitol 
Records, Inc., its inventory of the trade- 
marked phonograph records here involved, 
such sale to be effective as of March 31, 
1953. Raxor has further agreed thereby to 
transfer its trade-mark and assignable rights 
in the fair-trade agreements with respect to® 
such phonograph recordings to Capitol Rec- 
ords, Inc., on or before April 1, 1953. There 
is nothing in this contract which supports 
defendant’s claim of illegality. The transfer 
of the intangible rights in the fair-trade 
agreements is merely a reasonable incident 
to the agreement by Raxor to assign its 
trade-mark to Capitol Records, Inc. At 
most, the provisions of the contract cited 
by defendant in support of its position are 
the usual, reasonable and necessary safe- 
guards to protect a business between the 
date of a contract for its sale and the 
actual consummation of such sale and trans- 
fer. It is significant that the contract be- 
tween Raxor and Capitol Records, Inc., 
contains no commitment by either party as 
to the prices at which the phonograph 
records were to be sold at any particular 
time. Raxor’s agreement that between the 
date of the contract and the date of the 
final transfer it would sell its albums only 
“in the regular course of business” em- 
bodies no unreasonable restraint of trade 
which is interdicted by any of the statutes 
cited by defendant. Neither does such 
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agreement compel Raxor to maintain its 
fair-trade practice pending the consumma- 
tion of the sale or prohibit its freedom to 
change the established retail resale prices. 
The mere fact that plaintiffs are to retain 
their interest in the trade-mark only for 
a short period of time is insufficient as a 
basis to infer therefrom any illegal intent 
by their entry into the contract to dispose 
of same on or before an imminent fixed date. 


[Distribution Agreement Legal] 


Defendant also claims that Raxor’s agree- 
ment with one Cetra, an Italian corpora- 
tion, establishes a price-fixing policy on a 
horizontal basis and, therefore, bars the 
relief which plaintiffs seek in this action. 
No such inference of illegality can be drawn 
from an analysis of the agreement between 
Raxor and Cetra. The record shows that 
Cetra furnishes to Raxor transcriptions of 
musical performances recorded in Italy 
of which Raxor, by contract with Cetra, has 
the right to issue recordings of those per- 
formances in the United States and certain 
other specified territories. The only ref- 
erence to price in the contract between 
these two corporations is that the Cetra 
recordings are to be “merchandised and dis- 
tributed on a competitive basis with quality 
labels * * *.” Contrary to defendant’s 
@ontention, this provision does not create an 
agreement to fix prices or retail resales. 
Moreover, assuming, arguendc, that the con- 
tract between Raxor and Cetra does estab- 
lish a price-fixing policy, the record adduced 
upon the trial nevertheless, is barren of any 
proof that there is competition between 
these two corporations. The mere fact that 
they may miake and sell phonograph re- 
cordings of the same and/or similar per- 
formances in different parts of the world is 
not sufficient to establish proof of any com- 
petition and, consequently, an illegal hori- 
zontal agreement. It necessarily follows, 
therefore, that defendant’s third and fourth 
defenses cannot be sustained. 


[Acts Apply to Interstate Sales] 


Defendant, by its eighth partial affrma- 
tive defense, in effect, denies the power of 
the State of New York to promulgate legis- 
lation affecting direct interstate mail order 
sales. It is also defendant’s contention that 
the McGuire Act (supra) does not and can- 
not authorize the application of state fair- 
trade laws to such interstate sales. Neither 
position advocated by defendant is tenable. 
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The explicit intent of Congress to authorize 
the application of state legislation to inter- 
state transactions is evident in the clear 
language of the purpose of the McGuire 
Act as set forth in section 1 thereof, to wit: 

«x > Tt is the further purpose of this 

Act to permit such (state fair trade) stat- 

utes, laws and public policies to apply to 

commodities, contracts, agreements and 
activities in or affecting interstate or for- 
eign commerce’ (italics added; see also 

98 Cong. Record 9123, Sen. Schoeppel, 

State of Kansas; Sunbeam Corp’n v. Mac- 

Millan, CCH 1953 Trapde CASES, para- 

graph 67,451). 

As to the application of the Feld-Craw- 
ford Act to interstate sales, this court has 
previously held such statute applicable to 
sales made by a retailer to consumers in 
other states (Emerson Radio & Phono- 
graph Corpn vu. Standard Appliances, Inc. 
[1950-1951 Trape Cases § 62,870], 201 Misc., 
821; see also Calamia v. Goldsmith Brothers, 
Inc. [1948-1949 Trane Cases § 62,271], 82 
Ne YvesS) 2d) 2772 atitmed, 277 App: s Dive 
884; affirmed 299 N. Y., 636, remittitur 
amended 299 N. Y., 795, 796). Concededly, 
as defendant notes, neither of the above 
cited cases concerned direct mail order sales. 
Nothing, however, in the language of the 
Feld-Crawford Act or in any of the deci- 
sions brought to the attention of the court, 
affords sufficient basis at this time to make 
a distinction between the sale of goods “in 
the flow of interstate commerce,” which 
defendant admits is within the intendment 
of the statute and “direct interstate sales,” 
which he claims are without its scope 
(Rothbaum v. R. H. Macy & Co. [1952 
TravE CASES § 67,311], 280 App. Div., 530). 


[Constitutional Issues Reserved] 


The court is aware that the supposed lack 
of power of a state to reach direct interstate 
sales prior to the passage of the McGuire 
Act now raises serious questions as to the 
constitutionality of the federal statute as 
well as the State Fair-Trade Law. How- 
ever, inasmuch as counsel for both sides 
herein have indicated their intention to ob- 
tain a ruling by a higher tribunal and par- 
ticularly in view of the long line of decisions 
in the courts of this state, commencing 
with Bourjois Sales Corporation v. Dorfman 
(273 N. Y., 167), which held the Feld- 
Crawford Act to be constitutional, I am of 
the opinion that the subsequent problems 
as to the constitutionality of this statute 
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and federal fair trade policy which have 
been raised by recent legislation and judi- 
cial opinion, are best reserved for the de- 
termination of an appellate court. 


Submit decree within ten days on three 
days’ notice. 

The above constitutes the decision of the 
court as required by section 440 of the 
Judgment is rendered for plaintiffs as Civil Practice Act. 
prayed for in the complaint. No damages or 
costs are awarded. 


[| 67,463] United States v. Lee Shubert, et al. 


In the United States District Court for the Southern District of New York. Civ. 56-72. 
Filed March 26, 1953. 


Case No. 1015 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Practice and Procedure—Affirmative Defenses—Motion To Strike.—Affirmative de- 
fenses, which claim that (1) the business of producing legitimate attractions is not trade 
or commerce, and the presentation of a legitimate production is a transaction that is 
substantially local in character, (2) the business of booking legitimate attractions for 
presentation in theatres is not trade or commerce and is substantially local in character, 
(3) the acts of the defendants have not imposed any unreasonable restraint on interstate 
commerce, (4) it is impossible for the defendants to have committed the alleged offenses 
because of the adverse economic conditions affecting the legitimate theatre for the past 
twenty years, (5) the booking of legitimate theatrical attractions is an indispensable phase 
of the theatrical business, and (6) the defendant is not engaged in interstate commerce 
are merely specific denials of matters that must be proven on the trial by the plaintiff in 
making out its prima facie case. However, absent a showing of prejudice to the plaintiff 
unless the defenses are stricken, a motion to strike the alleged defenses will be denied. 


See the Sherman Act annotations, Vol. 1, J 1610. 


Practice and Procedure—United States Equity Suit—Defenses—Doctrine of Estoppel. 
—The defense that the Government is estopped to bring an antitrust action against the 
defendants because the court, in another proceeding, allegedly approved of certain practices 
of the defendants is clearly insufficient as a matter of law. The doctrine of estoppel does 
not apply to actions brought by the Government in its sovereign capacity where it would 
frustrate the purpose of its laws or thwart its public policy. 

See the Sherman Act annotations, Vol. 1, { 1610. 

For the plaintiff: Richard B. O’Donnell and Harold Lasser, New York, N. Y. 

For the defendants: Lipper, Shinn and Keeley, New York, N. Y., for L. A. B. Amuse- 
ment Corporation; and Klein and Weir, New York, N. Y., for Lee and Jacob J. Shubert 
and Select Theatres Corporation. 

For prior decisions of the U. S. District Court, Southern District of New York, see 
1952 Trade Cases § 67,383 and 1950-1951 Trade Cases {| 62,827. 


state trade and commerce in the production, 
booking and presentation of “legitimate at- 
tractions,” 1. e., stage attractions performed 


in person by professional actors. The plain- 
tiff also alleges that the defendants have 


Opinion 


SuGARMAN, District Judge [Jn full text]: 
In its complaint, the United States charges the 
defendants Lee Shubert, Jacob J. Shubert, 


Marcus Heiman, United Booking Office, In- 
corporated, Select Theatres Corporation 
and L. A. B. Amusement Corporation with 
violations of Sections 1 and 2 of the Sherman 
Act,’ in that, it is alleged, the defendants 
have been and now are engaged in a com- 
bination and conspiracy in restraint of inter- 
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combined and conspired and attempted to 
monopolize and have_monopolized inter- 
state trade and commerce in the booking of 
legitimate attractions throughout the United 
States and in the presentation of legitimate 
attractions in ten cities in the United States, 
and threaten to continue such offenses. 
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[Affirmative Defenses] 


The defendants have denied certain of the 
essential allegations of the complaint and 
the defendants Lee Shubert and Jacob J. 
Shubert (hereinafter called the Shuberts) 
and Select Theatres Corporation (herein- 
after called Select) have interposed eight 
affirmative defenses to the complaint; the 
defendant L. A. B, Amusement Corporation 
(hereinafter called L. A. B.) has interposed 
one affirmative defense, namely, that it is 
not engaged in interstate commerce. 


The eight affirmative defenses of the Shu- 
berts and Select are as follows: 


First Defense—I. The business of pro- 
ducing legitimate attractions is not trade 
or commerce within the scope of the Sher- 
man Act, and Sections 1 and 2 of the 
Sherman Act are therefore inapplicable. 


II. The presentation of a legitimate pro- 
duction is a transaction that is substantially 
local in character and not within the pur- 
view of Sections 1 and 2 of the Sherman 
Act. 

III. The business of booking legitimate 
attractions for presentation in theatres 
throughout the United States is not trade 
or commerce and is substantially local in 
character. Sections 1 and 2 of the Sherman 
Act are therefore inapplicable. 


These three divisions of the First Defense 
are further subdivided into paragraphs al- 
leging facts in support of the major divi- 
sions of the defense. 

Second Defense—I. The acts of defend- 
ants have not imposed any unreasonable 
restraint on interstate trade or commerce; 
have not resuited in an exclusion or diminu- 
tion of competition; have not been in fur- 
therance of a conspiracy to monopolize; 
have not been in furtherance of a combina- 
tion whose purpose is to effectuate a 
monopoly; but have only served as protec- 
tion in accomplishing legitimate commercial 
purposes. 


This defense is similarly followed by 
paragraphs alleging facts in support of the 
defense. 

Third Defense—In brief, this defense al- 
leges that because of the adverse economic 
conditions affecting the legitimate theatre 
for the past twenty years, it is impossible 
for the Shuberts and Select to have com- 
mitted the offenses charged. Others have 
abandoned their interests in the theatre be- 
cause of the continued downward trend of 
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that business and the Shuberts and Select 
have maintained a place in the theatrical 
business solely through efficient manage- 
ment. In other words, the reason there is 
no competition in the theatrical business, 
assuming such lack of competition, is be- 
cause of the unprofitableness of entering or 
remaining in that business, and not, as the 
complaint charges, because of the activities 
of the Shuberts and Select. 


Fourth Defense—In this defense, the 
Shuberts and Select contend that the “de- 
pression” had threatened a collapse of the 
theatrical business in general and had 
forced the Shubert Theatre Corporation in- 
to receivership. The Shubert Theatre Cor- 
poration had, prior thereto, been one of the 
two main organizations engaged in booking 
legitimate productions. The receivers after 
consultation with the then leading theatrical 
interests concluded that the theatrical busi- 
ness had expanded beyond the point of 
profitable return, and that only by the 
institution of selective processes whereby 
the theatre-going public in road cities would 
be insured of seeing worthy theatrical pro- 
ductions, and the creation of a single unified 
booking company which would be able to 
most economically supply legitimate at- 
tractions for a reduced number of theatres 
would the theatrical business be able to 
survive the depression. The receivers 
thereupon submitted a plan to this court 
which was judicially approved on June 27, 
1932, for the creation of a single, unified 
booking company which was to be jointly 
controlled by the receivers and another 
organization called the “Erlanger Inter- 
ests”. This booking company was subse- 
quently incorporated by the _ receivers 
pursuant to said plan, and was and still is 
named “United Booking Office, Incorporated.” 


Thereafter, and on April 7, 1933, pursuant 
to a decree of this court, the interest of the 
receivers in United Booking Office, Incor- 
porated, was sold at public sale to the 
defendant Select Theatres Corporation. 


The inception of United Booking Office, 
Incorporated, and the participation of de- 
fendants therein was effectuated as a result 
of factors beyond the control of defendants 
and with full judicial cognizance that the 
booking company would, in the future, en- 
gage in extensive bookings of theatrical 
productions throughout the United States, 
and therefore, as the creation of United 
Booking Office, Incorporated, and the par- 
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ticipation of defendant Select Theatres 
Corporation therein were achieved with the 
full consent and approval of this court the 
plaintiff should be estopped to assert that 
defendants conspired or attempted to 
monopolize, combined or attempted to com- 
bine to monopolize or have monopolized the 
booking phase of the theatrical business by 
engaging in the booking of legitimate at- 
tractions for presentation throughout the 
United States, and, in addition should be 
estopped to assert that the participation of 
defendants in said booking as well as the 
presentation and production phases of the 
theatrical business violated Sections 1 and 
2 of the Sherman Act. 


Fifth Defense—I. The booking of legiti- 
mate theatrical attractions is an indis- 
pensable phase of the theatrical business 
upon which, to a great degree, depends the 
financial success of said business. Facts in 
support of this purported defense are set 
forth in subdivisions which may be summar- 
ized as follows: The position of United 
Booking Office, Incorporated, in the book- 
ing phase of the theatrical business today, 
is a result of general adverse economic con- 
ditions that have been and are presently 
prevailing in said business and not as 
a result of any of the activities of de- 
fendants to create a monopoly in booking 
of theatrical attractions or to impose any 
restraints thereon. Other persons are not 
found in competition with the defendants 
in the booking phase of the theatrical busi- 
ness because there is no profit-incentive for 
anyone to enter the business due to its 
continuing decline. 

The Sixth, Seventh and Eighth Defenses 
of laches and estoppel, and the six and ten 
year Statute of Limitations have been with- 
drawn by the defendants. Had they not 
been withdrawn, they would have been 
stricken.” 


[Motion to Strike Defense] 


The plaintiff now moves for an order 
striking all the alleged affirmative defenses 
as insufficient in law. 
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Authority for this motion is found in 
F, R. Civ. P. 12£., which provides in perti- 
nent part 


« 


“... the court may order stricken from 
any pleading any insufficient defense or 
any redundant, immaterial, impertinent, 
or scandalous matter.” 


[Defenses Are Merely Demals| 


The First, Second, Third and Fifth De- 
fenses of the Shuberts and Select, and the 
First Defense of L. A. B. are merely 
specific denials of matters that must be 
proven on the trial by the plaintiff in mak- 
ing out its prima facie case. The matters 
alleged in support of these denials, although 
labeled “Defenses,’ may, if permitted by the 
trial court, be proven by the defendants under 
their denials of the allegations of the com- 
plaint. At most, their presentation in the 
answer is subject to attack on the ground 
of redundancy. 


[Motion Denied] 


Absent a showing of prejudice to the 
plaintiff unless the first three and the fifth 
defenses are ordered stricken, (and no such 
showing has been made), the precedents in 
this court® and elsewhere* dictate a denial 
of the motion. Accordingly, the motion to 
strike the First, Second, Third and Fifth 
Defenses of the Shuberts and Select, and to 
strike the First Defense of IL. A. B. is 
denied. 


[Motion as to Estoppel Defense Granted | 


The Fourth Defense of the Shuberts and 
Select that the plaintiff is estopped to bring 
this action by reason of the facts alleged 
in that defense is clearly insufficient as a 
matter of law and the motion to strike this 
Fourth Defense is granted. 

“Those doctrines [estoppel, ratification 
or laches] do not apply to actions brought 
by the United States in its sovereign ca- 
pacity where they would frustrate the pur- 
pose of “its laws or thwart its public 
policy.” ® 


Settle order. 


2 Dupont De Nemours & Co. v. Davis, 264, 
U. S. 456, 462; National Labor Relations Board 
v. T. W. Phillips Gas & Oil Co., 3 Cir., 141 F. 
2d 304; 31 C. J. S. Estoppel, § 140 (b), p. 412. 

3 Chasan v. Mutual Factors, Inc., (S. D. N. Y.) 
7 Fed. Rules Serv. 12 f. 21, case 5. 
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42 Moore’s Fed. Prac., 2d Ed., par. 12.21, p. 
2317, et seq. 

5 American Surety Co. of New York v. United 
States, 10 Cir., 112 F. 2d 903; see also, Na- 
tional Labor Relations Board v. T. W. Phillips 
Gas' &@ Oi Co., note 2 supra; 31 CC. J. BS. 
Estoppel, § 140 (b), p. 412. 
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[7 67,464] Bordonaro Bros. Theatres, Inc. v. Paramount Pictures, Inc., Warner Bros. 
Circuit Management Corporation, and RKO Radio Pictures, Inc. 


In the United States Court of Appeals for the Second Circuit. No. 142, October 
Term, 1952. Docket No. 22483. Argued March 13, 1953. Decided April 2, 1953. 


Appeal from the United States District Court for the Western District of New York, 
JoHN Knicut, Judge. 


Clayton Antitrust Act and Sherman Antitrust Act 


Suit for Civil Damages—Effect of Judgment in Prior Case—Proof of Continuance of 
Conspiracy.—The refusal of a trial court to give binding instructions in favor of a motion 
picture exhibitor based on a finding of conspiracy in a prior case in the exhibitor’s present 
action to recover damages for the period subsequent to the commencement of the prior 
suit was error. The instruction that the exhibitor must prove that the conspiracy continued 
from the date of the commencement of the prior suit to the date the conspiracy terminated 
was proper. 


See the Sherman Act annotations, Vol. 1, §/ 1220.431. 


Suit for Civil Damages—Evidence of Damage—Receipts After Close of Conspiracy.— 
The refusal of a trial court to receive evidence of the comparative box office receipts of 
the plaintiff's theatre and of the defendant’s theatre after the close of a conspiracy was 
proper where the court pointedly referred to the differing conditions that might affect such 
receipts, and the plaintiff made no attempt to correct the defect drawn to its attention. 


See the Clayton Act annotations, Vol. 1, J 2024.49. 


Suit for Civil Damages—Court’s Reference to Prior Suit and What Was Claimed in 
Present Suit—Plaintiff’s Pleadings.—A trial court’s recital to a jury of what had happened in 
a former action in which the plaintiff was awarded a judgment against the defendants 
and what was claimed in the present action in which the plaintiff sought damages for the 
period subsequent to the commencement of the prior suit was not improper where the 
plaintiff referred to such matters in its pleadings. 


See the Sherman Act annotations, Vol. 1, J 1640.644. 


Suit for Civil Damages—Remarks of Counsel—References to Treble Damages and 
to Prior Verdict—Where the defendants’ counsel stated that the plaintiff “wants what 
he can claim as damages multiplied by three, unearned money,” cited the amount of the 
verdict awarded to the plaintiff in its prior action, noted that the period covered in the 
present case was one-quarter of that covered in the prior action, suggested that a division 
of the prior verdict by one-quarter would give a specified amount, and remarked that the 
“Court multiplies it by three, a pretty good week’s work,” and where the plaintiff claimed 
that no reference at all could be made to treble damages and to the prior verdict, the trial 
court did not err in overruling the plaintiff's contention because such matters were in 
evidence. Counsel must be accorded some leeway to discuss the matter properly in the 
record. 


See the Sherman Act annotations, Vol. 1, J 1640.630. 


For the plaintiff: Francis Afiderson, Philadelphia, Pa. (Gray, Anderson, Schaffer and 
Rome, Philadelphia, Pa., and Joseph C. Bordonaro, Olean, N. Y., on the brief.) 


Kor the defendants: Frank Raichle, Buffalo, N. Y. (Raichle, Tucker and Moore, 
Buffalo, N. Y., on the brief), for Paramount Pictures, Inc. and Warner Bros. Circuit 
Management Corp.; and Sidney B. Pfeifer, Buffalo, N. Y., for RKO Radio Pictures, Inc. 


Before Aucustus N. Hann, Cuasg, and Crarx, Circuit Judges. 
Action by Bordonaro Bros. Theatres, treble damages for violation of the Clayton 
Inc., against Paramount Pictures, Inc, Act, 15 U.S. C. § 15, injuring plaintiff in its 


Warner Bros. Circuit Management Corpo- operation of the Palace Theatre in Olean, 
ration, and RKO Radio Pictures, Inc., for New York. From a verdict of $7,500 and 
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resulting judgment of $22,500, together with 
costs and attorneys’ fees, plaintiff appeals. 
Affirmed. 

See also Bordonaro Bros. Theatres, Inc. v. 
Paramount Pictures, Inc., et al., 2 Cir. [1948- 
1949 TravE Cases § 62,467], 176 F. 2d 594. 


[Action for Damages for Period After 
Commencement of Prior Suit] 


CLaRK, Circuit Judge [Jn full text]: This 
is a continuance of the litigation which we 
considered in Bordonaro Bros. Theatres, Inc. 
v. Paramount Pictures, Inc., et al., 2 Cir. 
[1948-1949 TrapE Cases § 62,467], 176 F. 2d 
594. Plaintiff there had recovered against 
defendants for violation of the antitrust 
laws lon WS Ge SSulenen ow ani urine stein 
its operation of the Palace Theatre in Olean, 
New York, for the period up to the time of 
commencement of that action, September 
16, 1946. The present suit was brought to 
recover its later damages from September 
16, 1946, until March 14, 1948. After a sub- 
stantial trial, the jury brought in a verdict 
of $7,500, which the court trebled as re- 
quired under 15 U. S. C. §15. Deeming the 
resulting judgment inadequate, plaintiff has 
appealed, assigning various errors by the 
trial judge which it asserts led to the de- 
plored result. 

While we may sympathize with plaintiff 
in its disappointment, we do think—as we 
thought earlier, 176 F. 2d at page 597—that 
this case raises essentially a jury question, 
where the jury’s function is not to be im- 
peded by the court. As the statement of 
facts in the earlier case shows, the chief 
problems arose out of the competition in 
Olean between the plaintiff's Palace Theatre 
and the Haven Theatre operated by one of 
the defendants and showing the pictures of 
all of them. Here, as there, certain of the 
evidence tended to show greater drawing 
power upon the part of the Haven. More- 
over, certain comparisons of gross receipts 
in the two theatres from the same pictures 
actually provided bases for a considerably 
lower award. The evidence presented cer- 
tainly did not require a larger verdict than 
that awarded plaintiff. 


[Effect of Prior Judgment and Receipts 
After Close of Conspiracy] 


Nor do we think that award vitiated by 
errors on the part of the trial judge. The 
first assigned error was the refusal of 
binding instructions in favor of the plaintiff 
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based on the finding of conspiracy in the 
previous case. But the judge properly—we 
might say inevitably—ruled that the plain- 
tiff must prove that the conspiracy con- 
tinued from 1946 to 1948, and so charged. 
The judge actually went far in the plain- 
tiff’s favor when he told the jury that the 
former judgment “is conclusive proof that 
there was a conspicary between the defend- 
ants prior to September 16, 1946,” cf. The 
Evergreens v. Nunan, 2 Cir. 141 F. 2d 927, 930, 
931, 152 A. L. R. 1187, certiorari denied 323 
U. S. 720; but in any event the plaintiff cannot 
complain. The second purported error, re- 
lating to the charge as given, has now been 
withdrawn. The third was the court’s re- 
fusal to receive evidence of the comparative 
box office receipts at the two theatres after 
the close of the conspiracy in March, 1948. 
But in ruling against the evidence, the court 
pointedly referred to the differing conditions 
that might affect these receipts and plaintiff 
made no attempt to correct the defect thus 
drawn to its attention. 

The final two assignments of error are 
of perhaps more general interest. They 
concern the references by court and counsel 
to (a) the treble damages claimed and 
allowable under the statute and (b) the 
damages actually awarded in the first actiou 
which plaintiff now says were themselves 
entirely too small. It is plaintiff’s conten- 
tion that no reference was permissible and 
that the mention made caused the jury to 
belittle its case. 


[Court’s References to Prior Case] 


It 1s to be noted that in its complaint 
plaintiff pleaded very fully the circum- 
stances of its recovery in the former case, 
though without mention of the amount it- 
self. It also pleaded the appropriate sec- 
tions of the Sherman and Clayton Antitrust 
Acts, and specifically claimed the treble 
damages provided by statute. Both its con- 
tention based upon the former action, as 
we have noted above, and the trial court’s 
appropriate ruling as to the effect of the 
judgment there entered made reference to 
the earlier action inevitable and proper. 
Defendants point out the recital of the stat- 
ute to the jury in the former action and 
suggest that the same is true in most, if 
not all, similar antitrust actions. Surely 
reference either to the pleadings or to the 
governing statute is so usual a course in 
jury trials as to occasion no comment. 
Hence the recital in the trial judge’s charge 
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of just what had happened in the former 
action and what was claimed in this suit 
was quite appropriate. Such a statement 
is more desirable than a half-recital, with 
attempted concealment of a part—a method 
leading inevitably to an overemphasis of an 
otherwise not significant detail. The trial 
judge further explained with care and pre- 
cision plaintiff's two theories for the fixing 
of damages, and, concluding with stress that 
the case must be decided solely on the evi- 
dence before the jury, said: 


“The fact that a certain recovery -was 
had in the prior trial of this case has 
nothing to do with your consideration of 
the evidence in this case.” 


[Counsel’s References to Prior Judgment| 


Since, therefore, the court’s comment was 
beyond criticism, we must turn entirely to 
the argument of defendants’ counsel if error 
is to be discovered. In opening, the counsel, 
after referring to plaintiffs opening, said: 


“He wants what he can claim as dam- 
& eee bs oe ” 
5 ; 

ages multiplied by three, unearned money 


The last two words were not exactly a 
fair, or, at any rate, a complete, statement 
of the statutory provision; but objection 
then made was not to the expression, but 
to any mention of the treble-damage claim. 
The court allowed this as being “what the 
complaint alleges.” In closing, counsel re- 
ferred again to the treble-damage claim; 
and plaintiff again objected and took ex- 
ception to the court’s failure to rule it out, 
saying that he would refer to it in his own 
summation. Then defendants’ counsel went 
on to cite the verdict of $28,500 for six years 
in the earlier case, and again objection was 
made that mention of the amount had been 
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previously ruled out, which appears to have 
been an error, as counsel pointed out. The 
court then said, “The amount has been 
stated many times”; and plaintiff noted an 
exception. Thereupon counsel repeated his 
reference to the amount, noted that the 
period here was one-quarter that covered 
in the earlier case, and suggested that a 
division of the earlier verdict by one-quar- 
ter here would give $7,100, “and the Court 
multiplies it by three, a pretty good week’s 
work.” Here, again, the reference was not 
entirely fair, being merely to a computation 
of an earlier jury not binding here; but 
the objection was not to the specific par- 
tially objectionable matter, but rather to 
any reference at all. 


[Scope of Summation] 


In argument and summation, counsel 
must be accorded some leeway to discuss 
the matter properly in the record. Here 
certain nuances of argumentation were not 
admirable; had specific attention been called 
to these features, correction or more careful 
explanation would have been appropriate. 
But the matter was in evidence; and coun- 
sel, like the court, was entitled to state the 
actual facts without coloration. We do not 
deem this slight overstepping of the full 
proprieties ground for upsetting a just re- 
sult in the absence of appropriate or reveal- 
ing objection, since, too, it was followed not 
merely by opposing counsel’s own sum- 
mation, covering in detail his claims of 
inadequacy of the earlier verdict and the 
congressional authorization of treble dam- 
ages, but also by the precise, accurate, and 
limiting charge of the court which we have 
cited earlier. 


Judgment affirmed. 


[| 67,465] Z. T. Naifeh, d. b. a. Sooner Sales Co. v. Ronson Art Metal Works, Inc. 


In the United States District Court for the Western District of Oklahoma. 
—Civil. Dated March 23, 1953. 


No. 5669 


Clayton Antitrust Act 


Suit for Civil Damages—Venue—Transacting Business in District.—A foreign cor- 
poration transacts business within a judicial district where (1) a representative of the 
corporation solicits orders systematically within the district and exercises a considerable 
amount of authority in determining just what commodities of the corporation distributors 
shall stock, (2) the corporation furnishes the distributors in the district with advertising 
materials, display cards, and other sales promotion materials, and furnishes distributors 
with salesman’s kits, which are made up at the home office of the corporation and contain 
a complete assortment of the commodities offered for sale, (3) the corporation beams its 
advertising to consumers in the district, although advertising is planned on a national 
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basis, and (4) the distributors are kept closely advised on company policies and product 
development through the regular distribution from the home office of the house publica- 


tion. 


Therefore, the corporation’s motion to dismiss for lack of venue was denied. 


See the Clayton Act annotations, Vol. 1, § 2032.55. 


Suit for Civil Damages—Service of Process—Corporations.—Service of process upon 
a corporate officer in New Jersey, the home office of the defendant corporation, was 
effective under Section 12 of the Clayton Antitrust Act in a suit brought in a federal 


court in Oklahoma. 


See the Clayton Act annotations, Vol. 1, { 2032.25. 
For the plaintiff: Foster and Brown, Oklahoma City, Okla. 
For the defendant: Rainey, Flynn, Green and Anderson, Oklahoma City, Okla., and 


Lorentz and Stamler, Newark, N. J. 


Memorandum Opinion 
[Venue in Issue] 


Wa ttace, District Judge [In full text ex- 
cept for omissions indicated by asterisks]: 
The plaintiff, Z. T. Naifeh, formerly a dis- 
tributor for the defendant, Ronson Art 
Metal Works, Inc., brings this action “un- 
der the provisions of the Antitrust Acts 
and all amendments thereto.” 


Service was obtained upon a corporate 
officer at the home office of the defendant 
in Newark, New Jersey. Inasmuch as Sec- 
tion 12 Jof the Clayton Act, 15 U.S. ©. A. 
§ 22, provides that in a suit brought under 
the antitrust laws a corporation “may be 
served in the district of which it is an 
inhabitant, or wherever it may be found,” 
doubtless this service of process was 
effective.’ 


However, related to the question of serv- 
ice validity is the equally important ques- 
tion of proper venue.? Section 12 of the 
Clayton Act fixes venue to lie in the judicial 
district where the corporate defendant is 
an inhabitant or “in any district wherein 
it may be found or transacts business.” 


[Activities of Defendant in District] 


The court conducted a hearing in order 
to determine whether as a matter of fact 
the defendant corporation is “transacting 
business” within this district. From this 
hearing the court finds: 


(1) A representative of the defendant 
corporation calls on the various distributors 


1 Newmark v. Abeel et al. (D. C. N. Y. 1952) 
[1952 TRADE CASES f 67,268], 102 Supp. 993. 
Also, see Hastman Kodak Co. v. Southern Co. 
(1927), 273 U. S. 359, 47 S. Ct. 400; United States 
v. Scophony Corporation of America (1947) 
[1948-1949 TRADE CASES f 62,238], 333 U. S. 
795, 68 S. Ct. 855. 
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in this district some four or five times 
yearly. 


(2) This representative solicits orders for 
the different products of the defendant 
which orders are then forwarded to the 
defendant’s home office in Newark, N. J., 
for acceptance. 


(3) This representative exercises a con- 
siderable amount of authority in choosing 
the kind and quantity of the defendant’s 
products which are stocked by the distribu- 
tors. There is evidence that the individual 
distributors are required to place orders for 
unwanted items of the defendant’s line be- 
fore they can obtain those items which are 
in great demand. 


(4) This representative is not vested with 
the authority to determine who shall get 
or retain the various distributorships within 
this district, but he does make persuasive 
advisory recommendations. 


(5) Upon request, the defendant furnishes 
distributors, including those in this district, 
with comprehensive advertising materials, 
display cards and other sales promotion 
materials. 


(6) The defendant furnishes all distribu- 
tors with salesman’s kits made up at the 
home office. Each kit contains a complete 
set of samples of the various commodities 
offered for sale by the defendant. 


(7) All advertising is planned at a na- 
tional level and is actively promoted to 
reach all consumers, including the consumers 
in this district. 


2 Hlgin Laboratories, Inc. v. Utility Mfg. Co. 
(D. C. Ill. 1939), 26 F. Supp. 918. Also, see 
Peoples Tobacco Co. v. American Tobacco Co., 
246 U. S. 79, 38 S. Ct. 233; Maxfield v. Canadian 
Pac. Ry. Co. et al., 70 F. 2d 982. 
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(8) Approximately four to five times a 
year the defendant mails its external house 
organ called “Ronson Sparks” to all its 
distributors, including the distributors in 
this district. 


(9) The defendant pays no income or 
sales tax to the State of Oklahoma; it 
leases no real estate nor maintains any 
stock of goods in this district, it maintains 
no agent upon whom legal process may be 
served within this district. 


Antitrust Statutes] 


The mere sending of solicitors into a 
state, who may do nothing but solicit 
orders, is not “doing business” in such state, 
as respects service of process. Nor do 
efforts made on behalf of and as an aid to 
distributors constitute “doing business” 
within a state so as to subject a foreign 
corporation to local service of process.® 


(“Doing Business” 


Doubtless, the defendant corporation is 
not “doing business’ as defined by the 
many many cases which support the just 
mentioned principles in relation to local 
service of process. However, it must be 
observed that the test under the antitrust 
acts as to what constitutes “doing busi- 
ness” so as to vest venue is not the same 
test that determines whether a foreign 
corporation by its actions has submitted 
itself to local service of process. The spe- 
cial venue provisions in the antitrust laws 
were intended as an enlargement of venue 
and to broaden the choice of forum avail- 
able in antitrust action.* 


Thus various decisions dealing with just 
what composes “doing business” in regard 
to local service of process although helpful 
and persuasive, is not conclusive. In deter- 
mining whether venue in an antitrust action 
has been established each case must be 
governed by its own peculiar set of facts; 
and it is the totality of acts and conduct 
by the corporation rather than isolated and 
fragmented items thereof which govern.® 


[Eastman Kodak Case—Most Liberal Rule| 


In the case at bar, the most analogous 
case which we can turn to help resolve 


3 Peebles v. Chrysler Corporation et al. (D. C. 
Mo. 1932), 57 F. 2d 867; Truck Parts, Inc. v. 
Briggs Clarifier Co. (D. C. Minn. 1938), 25 F. 
Supp. 602. Also see International Harvester 
Co. of America v. Kentucky, 234 U. S. 579, 34 
S. Ct. 944; Peoples Tobacco Co. v. American 
Tobacco Co., fn. 2, supra. 

4 Anderson-Friberg, Inc. v. Justin R. Clary & 
Son (D. C. N. Y. 1951) [1950-1951 TRADE 
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this venue question is the case of Eastman 
Kodak Co. v. Southern Co.6 wherein the 
United States Supreme Court found that 
venue did lie. Although the facts in the 
Eastman Kodak case are not identical with 
the facts in the instant case they are highly 
parallel. As in our case, the defendant cor- 
poration sent solicitors into the district who 
in turn mailed the orders back to the home 
office for acceptance. The only feature 
which might be distinguishable is that the 
Eastman Kodak Company also sent dem- 
onstrators into the district to directly pro- 
mote sales at a local level. In the instant 
case the defendant corporation although not 
sending demonstrators does do extensive 
advertising which reaches the local con- 
sumers; and it freely furnishes advertising 
literature and displays to the distributors 
within the district, together with furnishing 
home office prepared salesman’s kits con- 
taining samples of the defendant’s products, 
which kits in turn are used to promote sales 
within the district. 


Insofar as this court knows the Eastman 
Kodak case represents the most liberally 
defined line of what may be deemed to 
constitute “doing business” under the venue 
provision of the Clayton Act; and, if it took 
an enlargement in the slightest degree upon 
the principle there enunciated to find venue 
in the instant case this court would not 
so do. 


[Defendant “Doing Business” in District] 


However, after a detailed study of the 
Eastman Kodak case, supra, and the case of 
United States v. Scophony Corporation of 
America,’ this court believes that the de- 
fendant is “doing business” in this district 
within the meaning of this venue statute. 


* OK OK 


Although the actual facts in the United 
States v. Scophony Corporation case, supra, 
are sufficiently different from those in our 
case that little analogy can be found, the 
language of the case is most beneficial. Mr. 
Justice Rutledge went into the complete 
history surrounding the precise point under 


CASES f 62,852], 98 F. Supp. 75. See Hastman 
Kodak Oo. v. Southern Co. and United States v. 
Scophony Corporation of America, fn. 1, swpra. 

5 Abrams v. Bendin Home Appliances (D. C. 
N. Y. 1951) [1950-1951 TRADE CASES 62,792], 
96 F. Supp. 3. 

6 Fn. 1, supra. 

7Fn. 1, supra. 
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consideration, and the logic and reasoning 
in his opinion serve as a polestar. * * * 
so nS ES 


[Cases Distinguishable] 


The cases cited by the defendant in its 
brief supporting its motion to dismiss ac- 
cent the knotty nature of this problem. 
However, in reviewing each case relied 
upon by defendant, the court finds them 
to be distinguishable from the immediate 
case. 


Truck Parts, Inc. v. Briggs Clarifier Co.° 
involves service of process under the Min- 
nesota statute and has no application to 
the venue portion of the Clayton Act which 
unquestionably is distinct in scope. Many 
of the cases cited in the Court’s opinion 
were expressly referred to by the Supreme 
Court in the Eastman Kodak case, supra, and 
were specifically differentiated. 


Elgin Laboratories, Inc. v. Utility Mfg. 
Co.* points out the time-honored rule that 
“merely sending solicitors into a state, who 
may do nothing but solicit orders, is not 
‘doing business’ in such state, as respects 
service of process.” Although, again this 
case did not involve the same provision of 
the Clayton Act the court did state an ac- 
ceptable principle:” 


“Doing business is not a technical term, 
having a precise, definite meaning. We 
are dealing with practical matter and 
should, perhaps, concern ourselves with 
consequences. A corporation, extending 
its activities over a considerable part of 
the United States, should not be permit- 
ted through over refinement of terms, to 
screen itself from suits by those with 
whom it is dealing, and compel one who 
has a cause of action against it to travel 
across the continent to obtain a remedy. 
If its business is far flung it is not greatly 
inconvenienced by being compelled to 
defend in a court sitting in a district far 
from its main office or principal place 
of business.” 


3, supra. 
11 F'n. 2, supra. 
2, supra, at 919. 
13 F'n, 3, supra. 
144En. 1, swpra, at 807 the court said: “... 
Refinements such as previously were made 
under the ‘mere solicitation’ and ‘solicitation 
plus’ criteria, cf. Frene v. Lowisville Cement 
Co. . . . and like those drawn, e. g., between 
the Peoples Tobacco and International Harves- 
ter cases, . were no longer determinative. 
The practical everyday business or commercial 
concept of doing or carrying on business ‘of 
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Peebles v. Chrysler Corporation enunci- 
ates the rule that the true test of whether 
a foreign corporation is “doing business” 
within a state is whether the agent is con- 
cluding business transactions as well as 
soliciting business. The court also held that 
the fact the foreign corporation had a solicit- 
ing agent in a state aiding distributors and 
dealers did not constitute ‘doing business.” 
The court in its opinion cited the Interna- 
tional Harvester Co. case and the Peoples 
Tobacco Co. case as the predicate upon 
which it rested its decision. Both of these 
cases were expressly referred to by Justice 
Rutledge in the Scophony Corp. case and 
were said to not be proper precedents to 
follow in testing venue under the Clayton 
INO 


Windsor Theatre Co. v. Loew’s Inc.* in- 
volves the “booking of films” in the moving 
picture industry. The fact situation is not 
sufficiently analogous to our case to give 
any practical aid. 


De Santa v. Nehi Corporation® has to do 
with the application of the New York stat- 
ute regarding validity of service of process 
and hence is not applicable. 


Cole v, Stonhard Co. et al.” is a case which 
factually is very similar to the one at bar. 
However, again this case involves the con- 
struction of the New York statute regarding 
service of process. Even so, the court in its 
opinion indicated just how close the foreign 
corporation had come to submitting to local 
jurisdiction when the court said: * 


“cc 


é Although many equities may be 
with the plaintiff, and the defendant is 
walking a tightrope of immunity, under 
the facts it would be a dangerous door for 
me to open.” 


[Relevant Activities] 


In the case at bar a representative of the 
defendant solicits orders systematically within 
this district, and in addition exercises a con- 


any substantial character’ became the test of 
venue. 

15 [1948-1949 TRADE CASES f 62,277] 79 F. 
Supp. 871 (D. C. D. C. 1948). 

17 Si hee SUpp. losia CDs Ce) Nie Yo O4s) cme le 
should be noted that also inherent in the court’s 
holding was the factor that, ‘‘There is no show- 
ing that the cause of action here arose in the 
State of New York, which circumstance is 
frequently taken into account in the determina- 
tion of the question involved.’’ 81 F. Supp. 640. 

Jere. 5OSe(DyaC. IN. Waelo52). 

18 [bid, at 510. 
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siderable amount of authority in determining 
just what commodities of the defendant the 
distributors shall stock. The defendant fur- 
nishes the distributors in this district with 
advertising materials, display cards and other 
sales promotion materials, and furnishes sales- 
man’s kits which are made up at the home 
office; these kits contain a complete assort- 
ment of the various commodities offered for 
sale by the defendant. Although advertising 
is planned on a national basis it is beamed to 
reach the consumers in this district. In ad- 
dition the distributors are kept closely ad- 


vised on company policies and product 
development through the regular distribu- 
tion from the home office of the external 
house organ “Ronson Sparks.” 

Dispensing with the legal niceties which 
long have enshrouded the phrase “doing 
business” it seems apparent that the defend- 
ant is engaged in this district in, “the prac- 
tical, everyday business or commercial concept 
of doing or carrying on business” of a sub- 
stantial character.” 

Motion to dismiss for lack of venue is 
hereby denied. 


[7 67,466] American Airlines, Inc., United Air Lines, Inc., Transcontinental & West- 
ern Air, Inc., and Air Cargo, Inc. v. Honorable Phillip Forman, a Judge of the United 
States District Court for the District of New Jersey, and Slick Airways, Inc. 


On Petition for Writ of Certiorari or Mandamus or Prohibition. 


Slick Airways, Inc. v. American Airlines, Inc., United Air Lines, Inc., Transcon- 


tinental & Western Air, Inc., and Air Cargo, Inc. 
On Appeal from the United States District Court for the District of New Jersey. 


In the United States Court of Appeals for the Third Oe Nos. 10,917 and 10,992. 


Argued March 3, 1953. Filed April 8, 1953. 


Sherman Antitrust Act 


Practice and Procedure—Jurisdiction of District Court and Administrative Agency— 
Petition for Writ of Mandamus or Prohibition—A petition for writ of mandamus or pro- 
hibition asking an appellate court to restrain a district court from going forward with an 
antitrust action on the ground that the district court can not adjudicate the merits of the 
controversy without unlawfully encroaching upon the primary jurisdiction of the Civil 
Aeronautics Board is denied. The relief sought would not be in aid of the court’s appellate 
jurisdiction; it would be an unwarranted anticipation of that jurisdiction. The assumption 
of jurisdiction by the district court was not so plainly wrong as to indicate the failure to 
comprehend, or the refusal to be guided by, unambiguous provisions of a statute or settled 
common law doctrine. 


See the Federal Laws annotations, Vol. 1, { 674.07; Sherman Act annotations, Vol. 1 
{ 1021.461, 1640.207, 1640.5292, 1640.658. 


Practice and Procedure—Denial of Motion to Dismiss for Lack of Jurisdiction— 
Jurisdiction of Appellate Court—Review.—An order denying a motion to dismiss an anti- 
trust case, which the defendants sought to have dismissed on the ground that the district 
court could not adjudicate the merits of the controversy without unlawfully encroaching 
upon the primary jurisdiction of the Civil Aeronautics Board, is not final and, therefore, 
not appealable. Nor does the appellate court have jurisdiction under the provisions of 
Section 1292 (1) of Title 28, U. S. Code, which enables an appellate court to entertain 
appeals from interlocutory orders of district courts refusing injunctions. It cannot be 
argued that when the district court denied the motion to dismiss the complaint it refused 
an injunction in the sense that it refused to stay its own hand. 


See the Federal Laws annotations, Vol. 1, 674.07; Sherman Act annotations, Vol. 1, 
{ 1021.461, 1640.207, 1640.5292, 1640.658. 


19 United States v. Scophony Corporation of 
America, fn. 1, supra, at 807. 
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Dismissing an appeal and denying a petition for extraordinary relief from an order 
of the U. S. District Court, District of New Jersey, 1952 Trade Cases | 67,371 and 1950- 


1951 Trade Cases J 62,889. 


Before McLaucuitn, Starry and Hastie, Circuit Judges. 


Opinion of the Court 


[Review of Denial of Motion to Dismiss 
Sought] 


Hastig, Circuit Judge [Jn full text]: 
These two proceedings have the single pur- 
pose of obtaining a review of an order of 
the District Court for the District of New 
Jersey denying a defense motion to dismiss 
the complaint in a civil action for money 
damages. 

On its face the complaint states a familiar 
type of claim for treble damages* under 
the antitrust laws. The plaintiff, Slick Air- 
ways, alleges that it has been injured by a 
conspiracy of its competitors, the defendant 
air lines, to drive it out of the air freight 
business. 

The defendants moved to dismiss the 
complaint because in their view the court 
could not adjudicate the merits of this con- 
troversy without unlawfully encroaching 
upon the primary jurisdiction of the Civil 
Aeronautics Board over a broad range of 
matters involved in or affecting the com- 
mercial transportation of freight by air. 


[Writ of Mandamus Sought] 


Full hearing on the motion and a re- 
hearing are reflected in two elaborate opin- 
ions by the district court and a consequent 
order denying the motion without prejudice 
to its renewal after answer and the more 
precise framing of the actually contested 
issues through appropriate pretrial procedure. 
[1950-1951 Trane Cases § 62,889 and 1952 
TraDE Cases J 67,371] 107 F. Supp. 199 
(1952). From this order defendants have 
appealed. They also have filed as a sepa- 
rate original proceeding in this court a 
“Petition for Writ of Certiorari or Manda- 
mus or Prohibition” asking that we restrain 
the district court from going forward with 


the antitrust action in normal course as 
it proposes. 

We consider first the appeal and a motion 
to dismiss it filed by appellee. 


[No Appeal Lies from the Order] 


Appellants concede that they are attempt- 
ing to appeal from an order that is not final. 
Therefore, if we have jurisdiction at all it 
must be by virtue of Section 1292 (1) of 
Title 28 of the United States Code. Nar- 
rowing the issue still further, appellants 
assert that we have jurisdiction under the 
provision of Section 1292 (1) which enables 
us to entertain appeals from “interlocutory 
orders of the district courts . refusing 

injunctions. .’ It is argued that 
when the district court denied the motion 
to dismiss the complaint it “refused an in- 
junction” in the sense that it refused to stay 
its own hand. This analysis is said to be 
in line with Enelow v. New York Life In- 
surance Co., 1935, 293 U. S. 379, and Ettelson 
v. Metropolitan Life Insurance Co., 1942, 317 
U. S. 188. But these cases concerned inter- 
locutory decision on equitable defenses in- 
terposed in actions at law. Here we have 
a simple motion to dismiss for lack of juris- 
diction. And the stated willingness of 
movant to accept a “stay” rather than out- 
right dismissal did not change the essential 
character of the pleading. 

Moreover, the vitality of the Enelow and 
Ettelson doctrine is now at least gravely im- 
paired by City of Morgantown v. Royal In- 
surance Co., 1949, 337 U. S. 254. Whether 
the impairment is fatal the majority of the 
Supreme Court did not decide, and we shall 
not anticipate that decision. But we do 
think the manifest attitude of the Supreme 
Court in Morgantown is such that Enelow 
and Ettelson should be restricted to cases 
clearly within their purview. They should 


1 As originally filed the complaint also con- 
tained a prayer for injunctive relief. But timely 
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inclusion irrelevant to the present proceedings. 
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not be substantially extended as appellants’ 
position would require here. 


In addition, this case involes our rationaliza- 
tion of the “refusing an injunction” clause 
of Section 1292 (1), elaborated in Morgan- 
stern Chemical Co. v. Schering Corp., 1950, 
181 F. 2d 160. There we analysed an order 
denying a motion for summary judgment as 
merely causing a postponing of decision on 
issues until later in the lawsuit. Therefore, 
it lacked that substantial effect upon the 
rights of the parties which would be neces- 
sary to bring it within the policy of Section 
1292 (1) in favor of a restricted group of 
interlocutory appeals. Thus, there was nothing 
to justify any broad construction of the lan- 
guage of the statute to cover such a situa- 
tion. Similarly, in the present case the court 
has declined to stop the proceeding at this 
early stage, yet has made it clear that the 
request may be renewed and will be con- 
sidered again before trial if the moving 
party so desires after pretrial clarification 
of issues. Thus, this case, like the Morgan- 
stern case, is as far outside of the policy of 
Section 1292 (1) as it is beyond the literal 
provisions of that subsection. We have no 
authority to entertain this interlocutory 
appeal. 


[Mandamus Not in Aid of 
Court's Jurisdiction | 


The case for relief by mandamus or pro- 
hibition is no better. Although this extraor- 
dinary relief is technically the subject of 
a separate suit initiated in this court, it is 
being sought as an alternative means of 
obtaining immediate review of an _ inter- 
locutory order which can as effectively” be 
reviewed, if need be, by appeal after the 
district court shall have finished with the 
principal lawsuit. For jurisdictional pur- 
poses it is argued by the petitioners that 
we can and should act under Section 1651 
(a) of Title 28 of the United States Code 
which authorizes us to issue “all writs 
necessary or appropriate in aid of ... [our] 
jurisdiction and agreeable to the usages and 
principles of law.” But the relief sought 
here is not “in aid of” our appellate jurisdic- 
tion. Rather, it is an unwarranted anticipation 
of that jurisdiction. Statutory restrictions 
upon our review of interlocutory orders 
cannot be circumvented by such resort to 
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petitions for mandamus and _ prohibition. 
Our position in this regard is currently 
stated and elaborated, with a review of the 
precedents in this Circuit, in Pennsylvania 
Railroad Company v. Kirkpatrick, No. 10,938, 
decided April 2, 1953. 


[Assumption of Jurisdiction Must Be Wrong] 


It is true that this petition, unlike that 
in Pennsylvania Railroad Company v. Kirk- 
patrick, challenges what can fairly be called 
a jurisdictional ruling. But that difference 
alone is not enough to make a peremptory 
writ appropriate. See Ex parte Chicago, 
RlnG>PacwRg 5 1921, 255sUnSa2/ay2 7-0 
The challenged assumption or denial of 
jurisdiction must be so plainly wrong as to 
indicate failure to comprehend or refusal to 
be guided by unambiguous provisions of a 
statute or settled common law doctrine. If 
a rational and substantial legal argument 
can be made in support of the questioned 
jurisdictional ruling, the case is not appro- 
priate for mandamus or prohibition even 
though on normal appeal a reviewing court 
might find reversible error. We so held 
most recently in Pennsylvania Turnpike Com- 
mission v. Welsh, 1951, 188 F. 2d 447. Ac- 
cord: Petition of Therianos, 3 Cir. 1948, 171 
F. 2d 886; Hazeltine Corp. v. Kirkpatrick, 3 
Cir. 1948, 165 F. 2d 683. 


[Conflicting Jurisdiction Between Court 
and Agency| 


Thus tested, the present case is obviously 
inappropriate for a peremptory writ. The 
court has neither ignored nor refused to 
follow any clear dictate of the law. The 
case is one of an increasing number where 
a rather involved problem of possible con- 
flict of jurisdiction between a court and 
an administrative agency must be solved. 
If the circumstances were plainly compre- 
hended by a statutory directive that resort 
be first to the administrative agency, the 
assumption of jurisdiction by a court would 
be a usurpation of power properly checked 
by an extraordinary writ. But such clear 
cases aside, there often is need as here for 
judicial appraisal of the less than apparent 
interrelation of legislation under which it 
is argued that primary resort should be to 
an administrative tribunal and other pro- 
visions of law which standing alone would 
empower a court to proceed forthwith. The 


* The cases where a later appeal would be 
ineffective constitute a separate and_ special 
category. Cf. Paramount Pictures v. Rodney, 
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language, structure and legislative history 
of statutes must be examined. Relevant 
judge made doctrine must be considered. 
The interplay of these factors must be 
rationalized. The facts before the court 
must be analysed in relation to the legal 
rationalization. If, after exercising pro- 
fessional skill and judgment in working 
through a process of this sort a court de- 
cides, rightly or wrongly, that it has juris- 
diction, it is most unlikely that the judge 
will have merited that peremptory admoni- 
tion which is reserved principally for cases 
of abuse or gross misuse of power. 


[Problem Carefully Considered] 


The two opinions of the learned district 
judge in this case show on their face that 
he considered analytically and with great 
care in the light of the statutes and the 
precedents whether primary recourse to the 
Civil Aeronautics Board was prerequisite 
to the establishment of plaintiff’s claim. He 
concluded that from the complaint alone, 
the one thing before him, it did not appear 
that the “accommodation of the two stat- 
utes ... would be better served by staying 
the proceedings .. . and remitting the plain- 
tiff to the Board for the resolution of ad- 
ministrative problems.” Moreover, the court 
observed that “there do not presently appear 
administrative problems which must be com- 
mitted to the Board for its determination” 
and finally that “until, at least, the stage in 
these proceedings is reached when the issues 
and proofs may be more fully canvassed 
by proper pretrial methods it is not neces- 
sary to anticipate... [how particular proof | 
may trespass on the area heretofore pre- 
scribed by the courts.” The court then 
denied the motion without prejudice to its 
subsequent reassertion. This course of judi- 
cial analysis and action was the very antith- 
esis of arbitrary conduct or usurpation of 
power. It was just such reasoned and delib- 
erate procedure as we recently commended 
in another case. Compare Kerotest Mfg. 
Co. v. C-O-Two Fire Equipment Co., 1950, 
182 F. 2d 773, in which we held it quite 
proper for a trial judge to postpone decisive 
action on a question of the more appropriate 
forum pending additional information and 
later developments concerning the status of 
a party and of other litigation. The court 
did a similar thing here. It determined 
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that the case should run its normal pretrial 
course with such revelations pertinent to 
the primary jurisdiction question as might 
be forthcoming along the way. If there- 
after the court still should find no basis for 
petitioners’ contention and proceed to trial, 
petitioners would have their remedy on 
appeal from any final judgment that might 
go against them. Interference by this court 
at the present stage of litigation would not 
be proper. 


[Necessary Charges] 


Finally, we emphasize that there is much 
more than technicality in the very great 
reluctance of appellate courts to employ 
mandamus or prohibition to review decisions 
which can later be reviewed in normal course 
of appeal. Procedurally, these extraordinary 
remedies are actions against the judge him- 
self, requiring him personally to justify and 
defend what he has done as a judge. The 
fact that counsel for the party who has pre- 
vailed in his court often appears in the 
judge’s behalf does not change the fact that 
in a very real sense the judicial officer him- 
self is being put on trial. Beyond this, in 
order to state a cause of action it normally 
is necessary to charge the judge with ar- 
bitrary action, usurpation of power or obvious 
disregard of the law, however counsel draft- 
ing and arguing a petition for a peremptory 
writ may sugar-coat the pill. There is oc- 
casional need for such procedure and justi- 
fication for such allegations. But a judge 
should not be subjected to an attack of this 
kind merely as a device for earlier review 
of an interlocutory order than ordinarily is 
permitted. Ex parte Fahey, 1947, 332 U. S. 
258. 

Finally, we note that the complaint in this 
antitrust suit was filed April 4, 1950. Now, 
three years later, the defendants have not 
yet found it necessary or appropriate to file 
their answers. We recognize that the pre- 
liminary proceedings which have led to this 
court have necessarily been time consuming. 
But it is to be hoped that their disposition 
will clear the way for the parties to move 
through the remaining pretrial stages of this 
litigation at an accelerated pace without 
sacrifice of any of the values inherent in 
deliberate and considered action. 


The appeal will be dismissed and the peti- 
tion for extraordinary relief will be denied. 
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[J 67,467] Wildroot Co., Inc. v. Royal Sundries Corporation. 


In the Supreme Court of New York County, State of New York. Special Term, Part 
Lite I1Z9ONS Yo ap ol Dateda Apr Omshgo3: 


New York Fair Trade (Feld-Crawford) Act 


Resale Price Maintenance—Enforcement Action—Jurisdiction of Court.—A complaint 
seeking to enjoin a defendant from selling the plaintiff's products at less than the prices 
stipulated in fair trade contracts will not be dismissed for lack of jurisdiction over the 
subject of the action. Clearly, the court has jurisdiction. The contentions of the defend- 
ant may be relevant to a motion addressed to the sufficiency of the complaint, but they 


do not establish lack of jurisdiction. 


See the Resale Price Maintenance Commentary, Vol. 2, § 7354; State Laws annota- 


tions, Vol. 2, J 8604.69. 


For the plaintiff: Lewis G. Bernstein, New York, N. Y. 


For the defendant: Louis Granick, Forest Hills, N. Y. 


[Dismissal of Complaint Denied] 


RaBin, Justice [Jn full text]: This is a 
motion to dismiss the complaint “for lack 
of jurisdiction over the subject of the action.” 
The complaint seeks injunctive relief against 
defendant’s selling or offering for sale prod- 
ucts of the plaintiff at less than the prices 
stipulated and established by plaintiff pur- 


addition, an accounting and other incidental 
relief is sought. Clearly the action is one of 
which this court possesses jurisdiction. The 
contentions made by defendant in support 
of the motion may be relevant to a motion 
addressed to the sufficiency of the complaint, 
but they in no way establish lack of jurisdic- 
tion of the subject of the action. Motion 
denied. Order signed. 


suant to the Fair Trade Act of 1935. In 


[67,468] Sidney Zuckerman v. E. I. du Pont de Nemours and Company. 


In the United States District Court for the Southern District of New York. Civil 
No, 80-394. Filed April 14, 1953. 


Clayton Antitrust Act 


Suit for Civil Damages—Prior Judgment as Evidence—Motion for Summary Judg- 
ment—Issues of Fact.—A judgment against a defendant in an antitrust suit brought by 
the United States is not conclusive proof against the same defendant in a subsequent 
private antitrust suit. The prior judgment is merely prima facie evidence against the 
defendant, and the plaintiff in the subsequent suit may avail himself only of the factual 
findings of the prior judgment which were determinative of the issues adjudicated in the 
prior suit. Whether these adjudicated issues are applicable to the issues in the present 
suit is a matter which is best determined at trial and on the presentation of evidence. 
Therefore, a motion for summary judgment by the plaintiff was denied. 


See the Sherman Act annotations, Vol. 1, § 1640.652; Clayton Act annotations, Vol. ie 
J 2025.12. 


For the plaintiff: Timen and Waters (Otis M. Waters, of counsel), New Yorks INOY- 


For the defendant: Covington and Burling, Washington, D. C., and Olwine, Con- 
nelly and Chase, New York, N. Y. (Gerhard A. Gesell, John Logan O’Donnell, Nestor 
S. Foley, and Burke Marshall, of counsel). 
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Memorandum 


[Motion for Summary Judgment ] 


Ryan, District Judge [Jn full text]: Plain- 
tiff moves under Rule 56 for summary 
judgment in an action to recover treble 
damages under the Clayton amendment, 15 
USCA 15, for injuries alleged to have been 
suffered by reason of a conspiracy in re- 
straint of trade in violation of the Sherman 
Antitrust Act, 15 USCA 1. 

Plaintiff is an attorney-at-law with offices 
at 11 West 42nd Street, New York City. 
Defendant is a Delaware corporation doing 
business in New York, with offices at 40 
Wall Street, 350 Fifth Avenue and 120 
Wall Street, within this district. 


[Prior Judgment Alleged] 


The complaint alleges that defendant “in 
concert and combination” with Imperial 
Chemical Industries, Ltd., a British corpo- 
ration, and others entered into a number 
of unlawful agreements for the purpose of 
dividing the world market and eliminating 
competition in the field of nylon and other 
products; that these agreements provided 
for the allocation of the United States as 
the exclusive territory of du Pont and that 
competition from ICI and British Nylon 
Spinners, Ltd., another British corporation 
in which ICI had a 50% interest, was 
eliminated. The complaint further states 
that defendant misued patents granted it 
by the United States and Great Britain and 
that said misuse together with a voluntary 
abstention from trade by du Pont and ICI 
in each other’s exclusive territory was a 
violation of the antitrust laws of this coun- 
try; that du Pont and ICI were charged 
with such violation in an equity proceeding 
filed in this court against them as defendants 
by the United States, and that after hearing 
of proof and taking of testimony, a final 
judgment, from which no appeal was taken, 
was made and entered by this court against 
this defendant on July 30, 1952. A copy of 
this judgment is annexed to plaintiff's aff- 
davits. 


[Injury Claimed] 


It is further alleged that by reason of the 
said unlawful acts of defendant, plaintiff 
has been injured in his business and prop- 
erty. More specifically, the complaint al- 
leges that because of defendant’s acts BNS 
refused to ship nylon yarn produced in 
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England to plaintiff in the United States 
and that plaintiff, thereby, became liable to 
Chemical Service Corporation, a New York 
corporation, for breach of a contract to seil 
it nylon yarn and that a judgment against 
plaintiff was entered in the Supreme Court 
of New York County in the amount of 
$83,000. A copy of this judgment is at- 
tached to the moving papers. Additional 
damages in the amount of $100,000. are 
pleaded. 


[Defendant's Denial] 


Defendant denies that it entered into any 
illegal combination in violation of the anti- 
trust laws of the United States and that 
the antitrust judgment entered against it 
on July 30, 1952 found the agreements be- 
tween it and ICI illegal. It also denied 
that there were any agreements between it 
and BNS to prevent the export of nylon 
from England into the United States, or 
that plaintiff was injured as the result of 
any illegal acts on defendant’s part. It de- 
nies any knowledge of transactions among 
BNS, plaintiff and Chemical Service Cor- 
poration, and pleads as a defense the own- 
ership of United States patents which would 
legally prohibit the shipment of nylon yarn 
by BNS into the United States for sale 
here. 


[Prior Judgment Claimed Conclusive] 


Plaintiff in his moving papers urges that 
the judgment in the antitrust suit brought 
by the United States is conclusive as against 
defendant and that the misuse of patents 
by defendant invalidates its defense of own- 
ership. Defendant opposes the motion on 
the ground that there are numerous genu- 
ine issues of fact to be determined by a 
trial. 


[Determination of Factual Issues] 


The purpose of Section 15 was to lighten 
the burden of proof of a private litigant 
and to facilitate the presentation of the 
necessarily extensive proof of such a con- 
spiracy. However, the prior judgment is 
not to be accepted as conclusive proof of 
the conspiracy found; it is merely prima 
facie evidence against which defendant is 
entitled to his day in court for the purpose 
of rebuttal. Emich Motor Corp. v. General 
Motors Corp. [1950-1951 Trape Cases 
{ 62,778], 340 U. S. 558. Plaintiff may 
avail himself only of the factual findings 
of the prior judgment which are determina- 
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Monticello Tobacco Co. v. American Tobacco and on the presentation of evidence. 

Co. [1952 Trape Cases { 67,300], 197 F. 2d There are other issues of fact which pro- 
629. Whether the adjudicated issues there hibit the granting of summary judgment. 
are applicable to those in this case is a Motion denied. 


[1 67,469] Jack H. Lloyd, d. b. a. Peabody Liquor Store v. United Liquors Corpo- 
ration, et al. 

In the United States Court of Appeals for the Sixth Circuit. No. 11594. Decided 
April 16, 1953. 

Appeal from the United States District Court for the Western Disfrict of Tennessee. 


Robinson-Patman Price Discrimination Act and Sherman Antitrust Act 


Suit for Civil Damages—Necessary Allegations—Interstate Commerce.—Proffered 
amendments to a complaint which indicate that retail liquor dealers in Memphis, Ten- 
nessee, by allegedly acting together and boycotting wholesalers who alone have the lawful 
right to buy from out-of-state distillers, have it within their power to affect interstate 
commerce in liquor present a situation involving interstate commerce. The original com- 
plaint, charging that an illegal conspiracy in restraint of trade “affected interstate 
commerce,” would seem to be an adequate pleading of interstate commerce. A boycott 
of wholesalers by retailers could well prevent purchases by the wholesalers from out-of- 
state distillers, who can lawfully sell only to wholesalers licensed in Tennessee. It is 
immaterial whether the out-of-state distillers were parties to an alleged conspiracy to fix 
prices and prevent quantity discounts in Tennessee. The trial court’s dismissal of the 
action and refusal to permit the amendments to be made are reversed. 


See the Sherman Act annotations, Vol. 1, § 1640.180; Robinson-Patman Act annota- 
tions, Vol. 1, { 2212.770. 


Suit for Civil Damages—Amendments to the Complaint—Proffer After Argument 
of Motions.—A trial court should have allowed a plaintiff to file amendments to his 
complaint after an argument of motions to dismiss and for summary judgment. Even 
though the plaintiff had not complied with the request of the court that any amendment 
should be presented before argument, the plaintiff, prior to argument, stated that he did 
not desire to waive his right to apply for amendment. 


See the Sherman Act annotations, Vol. 1, J 1640.621; Robinson-Patman Act annota- 
tions, Vol. 1, § 2212.770. 


Suit for Civil Damages—Motion for Summary Judgment—Dismissal of Complaint.— 
The dismissal of an action for civil damages on the ground that the alleged unlawful 
practices of the defendants affected intrastate commerce is reversed. Although the trial 
court should have permitted the plaintiff to amend its complaint, strength inheres in the 
plaintiffs argument that his allegation that the practices of the defendants “affected 
interstate commerce” was a factual allegation and not merely a conclusion. This is in 
view of the liberal intendments to be accorded the pleader on motions to dismiss and 
for summary judgment. 


See the Sherman Act annotations, Vol. 1, § 1640.652; Robinson-Patman Act anno- 
tations, Vol. 1, { 2212.770. 


For the appellant: L. E. Gwinn and Don Owens, Memphis, Tenn. (Nelson, Norvell, 
Owens and Floyd, Memphis, Tenn., and L. E. Gwinn, Memphis, Tenn., on the brief). 


i For the appellees: Hamilton E. Little, Memphis, Tenn., and Arthur J. Keeffe, 
Chattanooga, Tenn. (Noone, Tanner and Noone, Chattanooga, Tenn., for United Liquors 
Corp.; Frank J. Glankler, Hamilton E. Little, Shea and Pierotti, and Tual and Morgan, 
Memphis, Tenn., for Bluff City Beverage Co. and others; and Edward P. Russell, 
Memphis, Tenn., for Consolidated Distributors; on the brief). 
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Before Simons, Chief Judge; Martin and Miter, Circuit Judges. 


[Trial Court Dismissal Action] 


Martin, Circuit Judge [Jn full text]: This 
action for treble damages in the amount 
of $156,000 was brought by appellant, a 
duly licensed retail liquor dealer in Mem- 
phis, Tennessee, for alleged violation of 
certain antitrust statutes of the United 
States [sections 1, 13 (a), (b) and (4d), 
13 (a) and 15, Title 15, U. S. C. A.] against 
numerous wholesale liquor dealers doing 
business in Memphis and neighboring ter- 
ritory in Tennessee, and also against the 
Memphis Retail Package Stores Associa- 
tion, Inc., a corporation comprised of some 
170 retail liquor dealers in Memphis. 

The various defendants filed answers de- 
nying the crucial allegations of the com- 
plaint and thereafter all filed either motions 
to dismiss the complaint or motions for 
summary judgment. Though varying in 
some details, the motions of the various 
appellees present the proposition that there 
Was no genuine issue raised as to any 
material fact; and that the District Court 
had no jurisdiction, inasmuch as the allega- 
tions of the complaint and the testimony 
of appellant, taken by pre-trial deposition, 
disclosed that the appellees are engaged 
solely in intrastate or local commerce or 
trade, that the alleged acts of the defend- 
ants on which suit is brought occurred in 
and solely affect intrastate or local com- 
merce, that any possible effect of the alleged 
acts upon interstate commerce was acci- 
dental, secondary, remote and conjectural, 
and that the court accordingly was without 
jurisdiction. 

After considering the pleadings and the 
pre-trial deposition of appellant, Jack H. 
Lloyd, taken by appellees on notice pursu- 
ant to Rule 26 of the Rules of Civil Pro- 
cedure, and after hearing argument of 
counsel and engaging in colloquy with them, 
the District Judge dismissed the cause for 
lack of jurisdiction upon the above-stated 
grounds advanced by appellees’ attorneys. 


[Unlawful Conspiracy Alleged] 


The complaint averred that the defend- 
ants (now appellees) unlawfully and in vio- 
lation of the antitrust statutes had entered 
into a trust, combination and conspiracy for 
the purpose and with the result of restraint 
of trade, lessening of competition, fixing 
and controlling the price of spirituous and 
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vinous liquors from the wholesalers to the 
retailers in Memphis and Shelby County, 
Tennessee; that, by their unlawful and con- 
certed efforts and acts, they had fixed and 
controlled the price of liquor in the named 
locale; and that they had “resorted to 
coercion, threats, duress and boycotting, all 
of which is illegal and affected interstate 
commerce, and in violation of the aforesaid 
statutes of the United States.” [Italics in 
the foregoing quotation have been supplied.] 
It was averred further that the conspira- 
tors in the aforementioned unlawful com- 
bination had by their concerted acts fixed 
the prices of liquor to the retailers and 
to the consumers in Shelby County thereby 
eliminating competition and establishing an 
artificial price level, that the conspirators 
were giving rebates and discounts to re- 
tailers in adjoining and neighboring coun- 
ties, all of whom were in competition with 
appellant; and that such actions were un- 
lawfully discriminatory and resulted in rais- 
ing the price of liquor to consumers in 
Shelby County. 


The complaint charged further that the 
defendants, by their concerted acts, had 
combined to maintain specified minimum 
prices to the consumers and had induced 
and coerced wholesalers, through boycotts 
and boycott threats or other reprisals, to 
refrain from selling to price-cutting retailers 
who, through volume buying, could and 
would “pass on a saving to the consumer.” 


Finally, the complaint alleged: 


“That prior to August, 1949, the de- 
fendant Wholesale Liquor Dealers were 
engaged in fair competition in giving dis- 
counts for volume buying and such dis- 
counts were passed on to the consumer 
in Shelby County by retailers; that in 
or about August, 1949, the defendant 
Memphis Retail Package Stores Associa- 
tion, Inc., acting as a representative of 
the 170 members thereof, in an effort to 
and with the result of forcing a discon- 
tinuance of the aforesaid discounts for 
volume buying invoked coercion and boy- 
cotting upon the wholesalers, some of 
whom were unwilling to enter into said 
conspiracy; that as the result of the boy- 
cotting, coercion and other unlawful acts, 
the fair competition and practice of dis- 
counting for volume buyitig was discon- 
tinued and prohibited, as a result of which 
an artificial price level and price control 
was placed upon their commodities in 
Shelby County. That said illegal price 
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control and resulting price fixing to the 
consumer has remained in effect under 
constant threats of coercion and boycott- 
ing by the defendant Memphis Retail 
Package Stores Association, Inc., and 
members thereof, acting individually and 
collectively to carry out the purpose ot 
the Association, and after the inception 
of the above described conspiracy, the 
wholesalers, or some of them, have taken 
concerted steps to continue and preserve 
the unnatural and illegal price level ex- 
isting in Shelby County as a result of the 
conspiracy to fix prices and to discrimi- 
nate against plaintiff and others who 
refused to join in illegal schemes, prac- 
tices and discriminations, for the purpose 
of maintaining uniform minimum prices 
for the sale of said commodities in Shelby 
County.” 


[Interstate Commerce Allegation] 


As above stated, the District Judge sus- 
tained the contention of the defendants 
below that, as shown by the complaint, their 
acts complained of affected solely intrastate 
or local commerce and had no primary or 
direct effect on interstate commerce. Ap- 
pellant contends that the allegation of his 
complaint, that the illegal coercion, threats, 
duress and boycotting by the defendants in 
violation of the antitrust statutes “affected 
interstate commerce”, was a factual alle- 
gation and not merely a conclusion of the 
pleader. In view of the liberal intendments 
to be accorded the pleader on motions to 
dismiss and for summary judgment, strength 
inheres in this argument; but we think the 
correctness of appellant’s position does not 
necessarily rest upon such interpretation. 


[Discussion of Amendments] 


In our judgment, the Court should have 
allowed appellant to file the amendiments 
to his complaint, proposed by his attorney 
after the argument of the motions to dis- 
miss and for summary judgments, even 
though appellant’s attorney had not com- 
plied with the request of the Court that 
any amendment to the complaint should be 
presented before the arguments. Prior to 
the argument, the attorney for appellant 
directed the attention of the Court to the 
fact that the required ten days’ notice of 
the motions for summary judgment had not 
expired at the time of the hearing of the 
motions, but stated that he was willing to 
go on, if, in the course of the presentation, he 
might ask the Court for the privilege of 
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further amending, which he did not think 
would be necessary, but he added that he 
did not desire to waive his right to apply 
for amendment. He said: 


“With that statement, we are ready to 
proceed.” 


An attorney for one of the defendants 
demanded that appellant’s advocate be re- 
quired to state presently his intention with 
respect to amendment. The Court inquired 
of the latter what he had in mind concern- 
ing amendments, and received the reply: 
“We have no amendment that we want to 
offer now.” Further discussion ensued, in 
which the attorney stated that he thought 
it would be unnecessary to ask any further 
amendment, but that, “in the multitude of 
cases, the many distinctions that are drawn 
in the application of the Federal Antitrust 
statutes,’ there might be some matter ap- 
parently unimportant or insignificant that 
could be dealt with when reached. He 
argued that he did not think it necessary 
to say anything concerning the offering of 
any proposed amendment that might be con- 
sidered material in the development of 
the case, adding that according to federal 
practice and “the rulings of our court of 
appeals” amendments may be made even 
after a case has been decided. 


The Judge stated that, while considerable 
latitude with respect to amendments is per- 
mitted under the rules, the matter is usually 
directed to the sound discretion of the 
court. He again questioned the attorney 
as to what he had in mind with respect to 
amendment. The attorney responded: 


“T don’t think it will be necessary to 
offer any, but I did not want it to be 
said, if I did reach that conclusion in the 
development or discussion of the case, to 
come along and say, ‘Why didn’t you dis- 
cuss that before we entered into this 
matter?’ Of course, it is discretionary 
with the Court, as a rule, to grant or 
refuse amendment.” 


Further discussion was indulged, follow- 
ing which the Judge commented: “I don’t 
believe there is really anything before the 
Court. You are asking no amendment at 
this time?” Counsel replied, “No, sir.” The 
Court pointed out that the attorney was 
not asking for a continuance and had vir- 
tually said that he was ready to argue the 
motion; then asked: “Are you ready or 
not?” The lawyer replied: “Yes, we are 
ready.” 
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[Amendments Offered] 


After argument, in which numerous coun- 
sel participated, the attorney for appellant 
offered an amendment to the complaint, to 
the filing of which objection was made and 
sustained. The Court said: 


“T don’t believe the matters set out in 
the amendment are material. We have 
been arguing this matter here all morn- 
ing now, and counsel did state in the 
outset that he might desire to offer some 
type of amendment, and he did not state 
what it was at that time. And I rule that 
the amendment is not seasonably offered, 
and even though I don’t consider the 
matters set out in the proposed amend- 
ment are material, I just rule it comes 
too late.” = 


The attorney for appellant then offered a 
second amendment acceptance of which was 
likewise denied. 

The two proffered amendments were, as 
follows: 


“Subsequent to such decision the de- 
fendants cooperated in an effort to obtain 
the restoration of Regulation 10 of the 
Rules promulgated by the Tennessee 
Department of Finance and Taxation, 
which Regulation prohibited quantity dis- 
counts, and the restoration thereof would 
have had substantially the same effect as 
the Fair Trade Agreement struck down 
by the decision of the United States 
Supreme Court. 


“Plaintiff further alleges that this combi- 
nation to prevent quantity discounts in 
Shelby County was a violation of the 
federal antitrust statutes mentioned in the 
complaint.” 

(Second Amendment) ‘That each whole- 
saler purchased brands from certain dis- 
tillers from states other than the State 
of Tennessee. That when a wholesaler 
was boycotted, his purchasing power was 
affected thereby retarding the purchase 
of his brands from out of State.” 


(First Amendment) “That all the whis- 
key and akin commodities sold in Ten- 
nessee, with the exception of one brand, 
is distilled, manufactured and shipped into 
Tennessee from various states of the 
United States other than Tennessee; that 
the purpose, intent, necessary tendency 
and effect of said combination and con- 
spitacy and each of the acts of the defend- 
ants hereinabove described were and have 
been unreasonably to raise, fix, maintain 
and stabilize the wholesale price of alco- 
holic beverages shipped into Tennessee 
from the various States of the United 
States other than the State of Tennessee. 


“That the merchandise used in the 
decorations for display in plaintiff's store 
belongs to and is the property of out of 
state distillers; that the personnel who 
install and prepare said displays are em- 
ployees of out of state distillers. 


“That the retailers, when they entered 
into fair trade agreements, contracted di- 
rectly and solely with out of state dis- 
tillers. 

“Plaintiff further alleges that prior to 
the decision of the Supreme Court, hold- 
ing illegal state statutes that required 
non-signers of so-called Fair Trade Agree- 
ments to observe liquor prices fixed in 
such agreements, made with retailers by 
producers of whiskey, practically all the 
Memphis retailers had signed agreements 
fixing the minimum price at which liquor 
bearing trade-names could be sold, these 
agreements being between such retailers 
and producers of whiskey outside the 
State of Tennessee. 


[Liberality in Amending Pleadings} 


Rule 15 (a), Federal Rules of Civil Pro- 
cedure, provides that leave to file amend- 
ments to pleadings “shall be freely given 
when justice so requires.”’ Rule 15 (b) fur- 
ther evinces the purpose of the rule makers 
to have been that material amendments 
be freely allowed to accomplish the presen- 
tation of an action on its merits. Under this 
rule, certain amendments may be made, 
“even after judgment.” 


In Sinclair Refining Co. v. Bennett, 123 F. 
(2d) 884, 886 (C. A. 6), this court, pursuant 
to its interpretation of Rule 15 (b), held 
that a trial court properly allowed the plain- 
tiff in an action for damages to amend her 
declaration at the close of the evidence, to 
conform to her view of the evidence as it 
affected the plea of the statute of limitations. 
We expressed the opinion that the amend- 
ment was properly allowed in the interest 
of justice. See also Tahir Erk v. Glenn L. 
Martin Co., 116 F. (2d) 865, 871 (C. A. 4), 
stating the principle that, under Civil Pro- 
cedure Rule 15 (a), the liberal allowance 
of amendment of pleadings is “a comple- 
ment to restriction of objections for sub- 
stance and form.” 

In International Ladies’ Garment Workers’ 
Union v. Donnelly Garment Co., 121 F. (2d) 
561, 563 (C. A. 8), the Court of Appeals 
pointed out that the tendency of the federal 
courts has been consistently toward greater 
liberality in the allowance of amendment 
to pleadings, and said: 
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“The Supreme Court of the United 
States has fixed the limits of permissible 
amendment with increasing liberality and 
has ruled that a change of the legal theory 
of the action is no longer accepted as a 
test of the propriety of a proposed amend- 
ment. United States v. Memphis Cotton 
Oil (Gos S288) ULES 62 G88 Sri Ctea7 8; 
77 L. Ed. 619. Rule 15 of the Rules of 
Civil Procedure, 28 U. S. C. A., following 
section 723 (c), expresses the same liber- 
ality with respect to the amendment of 
pleadings.” 


For illustration of the extent to which has 
been carried the liberality to be accorded 
in the matter of amendment of complaints 
under Rule 15 of the Federal Rules of Civil 
Procedure, see the opinion of the Supreme 
Court in Tiller, Executor, v. Atlantic Coast- 
line Railroad Co., 323 U. S. 574, 580, 581. 


[Motion for Summary Judgment] 


The Court of Appeals for the Second 
Circuit, in Doehler Metal Furniture Co, v. 
United States, 149 F. (2d) 130, 135 (C. A. 2), 
cautioned trial courts concerning the sus- 
taining of motions for summary judgments 
in the following language: 


“We take this occasion to suggest that 
trial judges should exercise great care 
in granting motions for summary judg- 
ment. A litigant has a right to a trial 
where there is the slightest doubt as to 
the facts, and a denial of that right is 
reviewable; but refusal to grant a sum- 
mary judgment is not reviewable. Such 
a judgment, wisely used, is a praiseworthy 
time-saving device. But, although prompt 
despatch of judicial business is a virtue, 
it is neither the sole nor the primary 
purpose for which courts have been estab- 
lished. Denial of a trial on disputed facts 
is worse than delay. Cf. Arenas v. United 
SHS, SV 10S, MIG), AD), AB. GL SS). Cre 
1090, 88 L. Ed. 1363. The district courts 
would do well to note that time has often 
been lost by reversals of summary judg- 
ments improperly entered.” [Citing nu- 
merous federal decisions, including Sartor 
v. Arkansas Natural Gas Corp., 321 U. S. 
620, 624]. 

This court, in Rogers v. Girard Trust Co., 
159 F. (2d) 239, 242 (C. A. 6), reversed a 
summary judgment for a defendant entered 
in the district court, for the reason that it 
was thought that a genuine issue as to 
material facts was presented and that, in 
accordance with the judgment of the Su- 
preme Court in Sartor v. Arkansas Natural 
Gas Corp., supra, summary judgment is 
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authorized only “where it is quite clear 
what the truth is, that no genuine issue 
remains for trial, and that the purpose of 
the rule is not to cut litigants off from their 
right of trial by jury if they really have 
issues to try.” 

Again, in Begnaud v. White, 179 F. (2d) 
323, 327 (C. A. 6), this court reversed a 
summary judgment for defendants and 
remanded the case for trial on the merits, 
where a fact issue was considered to be 
presented. The opinion stated: 


“The authorities indicate that the trial 
judge should be slow in passing upon a 
motion for summary judgment which 
would deprive a party of his right to a 
trial by jury where there is a reasonable 
indication that a material fact is in dis- 
pute. Compare Sartor v. Arkansas Gas 
Corps, 321 UNsS! 1620" 642SICtae724088 
L. Ed. 967, where the affidavits of eight 
witnesses on behalf of the defendants 
were, under the circumstances in that 
case, insufficient to authorize the court 
to sustain defendant’s motion for sum- 
mary judgment.” 


Counsel for appellees stress the opinion 
of the Court of Appeals for the Ninth 
Circuit in Suckow Borax Mines Consol. v. 
Borax Consolidated [1950-1951 TRrapE CasEs 
J 62,714], 185 F. (2d) 196 (C. A. 9), wherein 
summary judgment for defendants was up- 
held in a suit for treble damages brought 
under the antitrust laws of the United 
States. We think the case is clearly distin- 
guishable, in that there no genuine issue of 
fact was presented for trial, nor did the 
appellants submit a copy of a proposed third 
amendment, nor did they suggest to the 
trial judge or to the appellate court “the 
nature or text of the amendment which 
they desired to make,” “nor did they indi- 
cate in what respect this amendment would 
or could overcome appellees’ defenses.” 
The Court of Appeals was plainly right in 
the circumstances of that case in finding no. 
abuse of discretion in the denial by the 
district judge of the motion of appellants 
to amend their complaint for the third 
time. We think, however, that the authority 
bears no real analogy to the case at bar. 


[Interstate Commerce Allegations 
Sufficient] 


It would seem that the original com- 
plaint, charging broadly, as it did, that the 
illegal combination and conspiracy by the 
defendants in restraint of trade in contra- 
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vention of the antitrust laws of the United 
States “affected interstate commerce,” would 
be adequate pleading to entitle appellant to 
a trial of his case upon its merits. We find 
that nothing in the pre-trial deposition of 
appellant, taken at the instance of counsel 
for appellees, gainsays the right of appellant 
to show that transactions of the defendants 
complained of did affect interstate com- 
merce. But, if the original complaint should 
be considered inadequate to permit appel- 
lant to proceed to trial on the merits, 
certainly the proffered amendments of the 
complaint by appellant, which we have held 
should have been allowed, allege facts 
which present a situation involving inter- 
state commerce. A 


[Decisions Concerning Interstate 
Commerce] 


The language of the Supreme Court in 
United States v. Women’s Sportswear Manu- 
facturers Association [1948-1949 Trapr Cases 
{ 62,390], 336 U. S. 460, 464, would appear 
to be directly applicable: 


“The trial court appears to have dis- 
missed the case chiefly on the ground that 
the accused Association and its members 
were not themselves engaged in interstate 
commerce. This may or may not be the 
nature of their operation considered alone, 
but it does not matter. Restraints, to be 
effective, do not have to be applied all 
along the line.-of movement of interstate 
commerce. The source of the restraint 
may be intrastate, as the making of a 
contract or combination usually is; the 
application of the restraint may be intra- 
state, as it often is; but neither matters 
if the necessary effect is to stifle or 
restrain commerce among the states. If 
it is interstate commerce that feels the 
pinch, it does not matter how local the 
operation which applies the squeeze.” 


Holding that the intent and effect of the 
agreement there considered was substan- 
tially to restrict competition, prices and 
markets in violation of section 1 of the 
Sherman Act, the Supreme Court reversed 
the dismissal by the district court of an 
injunction suit against violations of that Act. 

The decision and opinion of the Supreme 
Court in United States v. Frankfort Distil- 
leries [1944-1945 TrapE Cases { 57,338], 324 
U. S. 293, 298, 299, seems relevant to the 
case at bar. There, respondents, who were 
respectively producers, wholesalers, and re- 
tailers of alcoholic beverages, were charged 
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with conspiring in violation of the Sherman 
Act to raise, fix and maintain retail prices 
of liquor in Colorado by raising, fixing and 
stabilizing retail mark-ups and margins of 
profit. It was held that the fact that the 
ultimate object of the conspiracy was to fix 
and maintain local retail prices did not, of 
itself, remove the conspiracy from the scope 
of the Sherman Act. It was pointed out 
that retail outlets have ordinarily been the 
object of illegal price maintenance; but that, 
whatever the ultimate object of the con- 
spiracy might be, the means adopted for 
its accomplishment reached beyond the 
boundaries of Colorado, The coercive power 
of the combination was said to have been 
used to compel the producers of alcoholic 
beverages outside Colorado to enter into 
price maintenance contracts. The opinion 
asserted: 


“Local purchasing power was the 
weapon used to force producers making 
interstate sales to fix prices against their 
will. It may be true, as has been argued, 
that under Colorado law, retailers are 
prohibited from buying from out-of-state 
producers, but this fact has no relevancy. 
The power of retailers to coerce out-of- 
state producers can be just as effectively 
exercised through pressure brought to 
bear upon wholesalers as though the 
retailers brought such pressure to bear 
directly upon the producers. And combi- 
nations to restrain, by boycott of those 
engaged in interstate commerce, through 
such indirect coercion is prohibited by the 
Sherman Act. . . . Granting the state’s 
full authority to determine the condition 
upon which liquor can come into its terri- 
tory and what will be done with it after 
it gets there, it does not follow from that 
fact that the United States is wholly 
without power to regulate the conduct of 
those who engage in interstate trade out- 
side the jurisdiction of the State of Colo- 
rado.” 


The opinion writer added: 


“The Sherman Act is not being en- 
forced in this case in such manner as to 
conflict with the law of Colorado. Those 
combinations which the Sherman Act 
makes illegal as to producers, wholesalers 
and retailers are expressly exempted from 
the scope of the Fair Trade Act of Colo- 
rado, and thus have no legal sanction 
under state law either. We therefore do 
not have here a case in which the Sher- 
man Act is applied to defeat the policy 
of the state. That would raise questions 
of moment which need not be decided 
until they are presented.” 
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The situation in ‘Pennessee seems sinular 
to that which existed in Colorado. By act- 
ing together and boycotting wholesalers 
who alone have the lawful right to buy 
from distillers, the retail liquor dealers in 
Memphis have it within their power to affect 
interstate commerce in liquor, by pressure 
through the wholesalers on out-of-state 
distillers. It being immaterial whether the 
out-of-state distillers were parties to a con- 
spiracy to fix prices and prevent quantity 
discounts in Tennessee, a boycott of the 
wholesalers by the retailers could well pre- 
vent purchases by the wholesalers from 
out-of-state distillers, who can lawfully sell 
only to wholesalers licensed in Tennessee. 


We shall not undertake to discuss at 
length the rather recent and important 
opinion of the Supreme Court in Schweg- 
mann Brothers v. Calvert Distillers Corp. 
[1950-1951 Trapr Cases § 62,823], 341 U. S. 
384. The Supreme Court there pointed out 
that the fixing of minimum prices like other 
types of price-fixing is illegal per se (Kiefer- 
Stewart Co. v. Seagram & Sons [1950-1951 
TraDE Cases § 62,737], 340 U. S. 211), and 
that the fact that a state authorizes price 
fixing does not give immunity to the scheme 
adopted where Congress has not approved. 
The holding was that distributors of liquor 
in interstate commerce, who had agree- 
ments with Louisiana retailers fixing mini- 
mum retail prices for their products, were 
not entitled under the Miller-Tydings Act 
to enjoin a New Orleans retailer from sell- 
ing the distributor’s products at less than 
the minmium prices fixed by their schedules 
where the particular retailer had refused to 
sign a price-fixing contract with the dis- 
tributors and had sold their products at 
cut-rate prices, even though the law of 
Louisiana authorized enforcement of price 
fixing, not only against parties to the price- 
fixing contract, but also against non-signers. 


In Kiefer-Stewart Co. v. Seagram & Sons, 
Supra, an action relating to price fixing of 
liquor brought for treble damages under the 
Sherman Act, the Supreme Court reaffirmed 
its language used in United States v. Socony- 
Vacuum Oil Co., 310 U. S. 150, 223: 


“Under the Sherman Act a combination 
formed for the purpose and with the ef- 
fect of raising, depressing, fixing, pegging, 
or stabilizing the price of a commodity in 
interstate or foreign commerce is illegal 
per se.” 
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A judgment on the verdict of a jury for 
damages in favor of the complainant was 
affirmed. 

The Court of Appeals for the Third Cir- 
cuit, in Sunbeam Corp. v. Civil Service Em- 
ployees’ Co-operative Ass'n [1950-1951 TRADE 
GASES ff 62/937) 192 Fa (2d)™ 5727 (GA= 3) 
followed and applied the decision of the 
Supreme Court in the Schwegmann Brothers 
case, supra. It was held that a price-fixing 
scheme of an interstate manufacturer, by 
which retailers signed price-fixing contracts 
binding buyers to sell at not less than 
the prices stated in the schedules of the 
manufacturers, was unenforceable in Penn- 
sylvania as against a non-signer who was 
engaged in intrastate commerce only, even 
though the Pennsylvania statute enforced 
price fixing, not only against parties to a 
contract, but also against non-signers. 


The record reveals that Memphis whole- 
salers purchased almost their entire supply 
of whiskey from out-of-state distilleries, 
there being only one distiller lawfully mak- 
ing whiskey in Tennessee. Under the laws 
of that state, a retailer must purchase his 
Jiquor only from a licensed wholesaler. The 


‘Supreme Court of Tennessee, in Frankfort 


Distillers Corporation v. Liberto {1950-1951 
TRADE CASES § 62,654], 190 Tenn. 478, held 
that where the manufacturer of liquor, 
protected by trade-mark brands and trade- 
names, executed contracts under the Fair 
Trade Act of Tennessee [Chap. 58, Public 
Acts of Tennessee of 1937] with retail deal- 
ers covering prices, such manufacturer was 
entitled to injunctive relief against non- 
contracting dealers who were selling branded 
products at prices below those fixed in the 
price contracts. This decision, however, 
was announced prior to the decision of the 
Supreme Court in the Schwegmann Brothers 
case, supra, which held, as has been shown, 
that a non-signer provision in a Louisiana 
law very similar to that in the Tennessee 
statute was void as violative of the Sher- 
man Antitrust Act. 


There is considerable force in the argu- 
ment of appellant that, from the record, it 
may be logically inferred that appellees 
by their combination were attempting to 
restore the artificial price level for retail 
liquor sales which prevailed before such 
price-fixing agreements were held invalid 
in the Schwegmann case; and that the mere 
fact that the whiskey sold to the retailers 
had been stored in wholesale warehouses 
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before such sales would not effectuate im- 
munity for the price-fixing scheme from the 
coverage of the antitrust statutes of the 
United States. 

As was said in United States v.. Wright- 
wood DatryCo., 315 U.S. 110) 121;"thée 
federal power to regulate intrastate trans- 
actions does not depend upon the fortuitous 
circumstance that a particular person con- 
ducting intrastate activities is, or is not, also 
engaged in interstate commerce; but that 
“it is the effect upon interstate commerce 
or upon the exercise of the power to regu- 
late it, not the source of the injury which 
is a criterion of Congressional power.” It 
was held that the national power to regu- 
late the price of milk moving between states 
into a marketing area included authority to 
regulate the price of milk intrastate, the 
sale of which, in competition with the sale 
of interstate milk, affected adversely the 
price structure and federal regulation of 
the latter. 


In Universal Milk Bottle Service v. United 
States [1950-1951 Trape Cases { 62,807], 
188 F. (2d) 959, 964 (C. A. 6), this court 
affirmed the judgment of District Judge 
Nevin and approved in material aspects the 
reasoning of his carefully considered and 
scholarly opinion. Our holding was that, 
on the facts of the case, the interstate trans- 
portation of milk into Ohio was affected 
even though the transportation in interstate 
commerce ended upon the arrival of the 
milk in Cincinnati. We said: 


“Tt is not necessary in this case to 
establish the ‘stream of commerce’ doc- 
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trine. As pointed out by the District 
Judge, the case can be bottomed on the 
substantial economic effect on interstate 
commerce of an act wholly intrastate. 
United States v. Women’s Sportswear, 336 
Wi S55460" 6995S. Cie /14 08a Eedas0o: 
In such cases the point where interstate 
commerce ceases is not involved, if in 
fact interstate commerce is substantially 
affected. [Citing authorities. ]” 


The opinion in Federal Trade Commission 
v. Morton Salt Co. [1948-1949 TrapE Cases 
] 62,247], 334 U. S. 37, recognizes that 
though quantity discounts, if not discrimi- 
natory among buyers within the same classifi- 
cation and not tending to stifle competition 
and create monopoly, are permissible, they 
are subject to the entry by the Federal 
Trade Commission of a cease and desist 
order if they are not in conformity with the 
stated standards against discrimination and 
monopoly. Mr. Justice Rutledge in Mande- 
ville Farms v. Sugar Co. [1948-1949 TrapE 
CASES § 62,251], 334 U. S. 219, indulged in 
a helpful and comprehensive discussion of 
the Supreme Court decisions in relation to 
the interstate commerce clause and the 
Sherman Antitrust Act. 


[Amendments Allowed] 


As we have indicated, appellant should 
be allowed to incorporate his two proffered 
amendments into his complaint and to 
proceed to the trial of his alleged cause of 
action upon its merits. 

The judgment of the District Court is 
reversed and the case is remanded for trial 
in conformity with this opinion. 


[| 67,470] United States v. Southwestern Greyhound Lines, Inc., Missouri, Kansas 
and Oklahoma Coach Lines, and Transcontinental Bus System, Inc. 


In the United States District Court for the Northern District of Oklahoma. Civil 


Action No. 2893. Filed March 27, 1953. 


Case No. 1102 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Unlawful Agreements—Eviction of Competitor from Terminal—Use of Position as 
Joint Operators of Terminal.—Bus lines, jointly operating a bus terminal, violated Section 
1 of the Sherman Antitrust Act when they, by agreement and concert of action, refused 
to call the schedules of a bus line using the facilities of the terminal and to permit the 
bus line to display signs showing destination points with the intention of inducing the 
bus line to discontinue services which competed with services of the bus lines, sought to 
- use their position as joint operators of the terminal to eliminate the bus line as a com- 
‘petitor, evicted the bus line from the terminal when it refused to discontinue competing 
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with the bus lines for interstate passengers, and notified a company operating under an 
agreement with the bus line that payment on certain tickets would be refused. 


See the Sherman Act annotations, Vol. 1, J 1220.501. 


Attempt To Monopolize—Eviction of Competitor from Terminal—Use of Position 
as Joint Operators of Terminal—Intent.—When bus lines, jointly operating a bus terminal, 
refused to further extend certain terminal privileges to a bus line with the intention of 
inducing the bus line to discontinue services which competed with the services of the bus 
lines, sought to use their position as joint operators of the terminal to eliminate the bus 
line as a competitor, evicted the bus line from the terminal when it refused to discontinue 
competing with the bus lines for interstate passengers for the purpose of carrying out 
their threat to do so in the event that the bus line failed to cease competing with them, 
and intended by the eviction to deny the bus line an opportunity to handle passengers 
destined to competing points served by the bus lines, they unlawfully attempted to mono- 
polize that portion of interstate commerce engaged in by the bus line at the time of 
the eviction. 


See the Sherman Act annotations, Vol. 1, { 1210. 


Contracts—Agreement Providing for the Joint Operation of a Terminal—Legality.—A 
contract providing for the joint operation of a bus terminal by bus lines, which agreed 
not to advertise their operations individually, but to advertise jointly; agreed to use the 
terminal as their exclusive starting point; agreed that the advertised and scheduled arrival 
and departure times shall apply to arrivals and departures from the terminal; agreed that 
no advertisements relating to the business of any competitive transportation company 
should be displayed in or about the terminal; agreed that no acts detrimental to their 
businesses should be performed, nor tickets or orders for transportation good over the 
lines of any competitive company should be issued without the consent of the bus line with 
which such competitive transportation company competes; agreed as to how the terminal’s 
telephone should be listed; and agreed that all inquiries relating to charter coach parties 
be referred to the bus line which serves the territory in which such charter party is des- 
tined is legal and, of itself, does not constitute a violation of Sections 1 and 2 of the 
Sherman Antitrust Act. 


See the Sherman Act annotations, Vol. 1, J 1210, 1220.501. 


For the plaintiff: Whit Y. Mauzy, United States Attorney, Tulsa, Okla.; Herbert 
Brownell, Attorney General, Washington, D. C.; Edward P. Hodges, Acting Assistant 
Attorney General, Washington, D. C.; and Harry N. Burgess, Trial Attorney, Department 
of Justice, Washington, D. C. 


For the defendants: Doerner, Rinehart and Stuart, Tulsa, Okla.; Brown, Darrough 


and Ball, Oklahoma City, Okla.; R. D. Hudson, Tulsa, Okla.; and Callaway and Reed, 
Dallas, Tex. 


Findings of Fact Louis, Missouri, and Dallas, Texas, via 

Rustic aD oe Tulsa and Oklahoma City, Oklahoma, and also 

[ Hor CLT ADELE TS) via Tulsa, Okmulgee, Henryetta, Wetumka, 
SavacE, District Judge [Jn full text]: 1. McAlester, Atoka, and Durant, Oklahoma. 
Defendant Southwestern Greyhound Lines, 


Inc., is a corporation organized and existing 
under the laws of the State of Delaware, 
with its principal office in Fort Worth, 
Texas. It is a common carrier by motor 
vehicle, operating in state and interstate 


2. Defendant Transcontinental Bus Sys- 
tem, Inc., is organized and existing under 
the laws of the State of Delaware, and has 
its principal place of business in Dallas, 
Texas. It operates under the authority of 
: the Interstate Commerce Act and the laws 
commerce under the authority of the Inter- of the States of, among others, Texas. Okla- 
state Commerce Act and of the laws of the oma, Arkansas, and Kansas, “In particular, 
States of Missouri, Oklahoma, Arkansas, jit operates motor vehicles for the trans- 
Texas, and Colorado. It operates daily portation of passengers between Wichita 
motor vehicles for the transportation of (Kansas), Fort Smith (Arkansas), and 
passengers and their effects between St. Oklahoma City and Henryetta (Oklahoma) ; 
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it also operates between Tulsa and Durant, 
Oklahoma, via Muskogee and McAlester, 
Oklahoma, and between Muskogee, Okla- 
homa, and Kansas City, Kansas, via Vinita, 
Oklahoma. 

3. Defendant Missouri, Kansas and Okla- 
homa Coach Lines is organized and existing 
under the laws of the State of Oklahoma, 
having its principal place of business in 
Tulsa, Oklahoma, and is a common carrier 
by motor vehicle of passengers under the 
authority of the Interstate Commerce Act 
and the States of Oklahoma, Kansas, and 
Missouri. It conducts motor-carrier opera- 
tions between Tulsa, Oklahoma, and St. 
Louis, Missouri; between Coffeyville, Kan- 
sas, and Oklahoma City, Oklahoma; and 
between Ponca City and Stillwater, Oklahoma. 


[Joint Operation of Terminal] 


4. The defendants jointly operate a Union 
Bus Terminal, hereinafter referred to as 
the Terminal, at 319 South Cincinnati Street, 
Tulsa, Oklahoma, for the joint and common 
use of themselves and other motor-carrier 
tenants and their respective passengers and 
patrons, under and by virtue of an agree- 
ment dated December 5, 1940, for a term 
ending August 1, 1953. The said agreement 
was originally entered into between the de- 
fendants Missouri, Kansas and Oklahoma 
Coach Lines and Southwestern Greyhound 
Lines, Inc., and the defendant Transconti- 
nental Bus System, Inc., as a successor in 
title and interest of the Santa Fe Trails 
Transportation Company by an agreement 
of novation dated October 10, 1949. The 
Terminal is governed by a Board of Gov- 
ernors, composed of representatives from 
each of the defendants. In 1950, the fol- 
lowing individuals made up the Board of 
Governors: W. P. Hicks, Missouri, Kansas 
and Oklahoma Coach Lines; Joe Evans, 
Southwestern Greyhound Lines, Inc.; and 
G. L. Carpenter, Transcontinental Bus Sys- 
tem, Inc. 

5. Under the agreement dated December 
5, 1940, hereinbefore referred to in para- 
graph 4, defendants have agreed to extend, 
and did extend, to Southern Kansas Grey- 
hound Lines, Inc., a common carrier of 
passengers by motor vehicle, the same 
rights, privileges, protection, service, impar- 
tial information, and facilities of the Ter- 
minal at the same cost as is paid by the 
defendants for such service. Fifty per cent 
of the stock of Southern Kansas Greyhound 
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Lines, Inc., is owned by Southwestern Grey- 
hound Lines, Inc., and fifty per cent by 
Transcontinental Bus System, Inc. 


[Terms of Agreement] 


6. Under the agreement dated December 
5, 1940, hereinbefore referred to in para- 
graph 4, defendants have agreed not to 
advertise their operations into and out of 
Tulsa, Oklahoma, individually, but to ad- 
vertise jointly. The defendants have agreed 
to advertise the location, telephone number, 
and facilities of the Terminal with regard to 
their operations. 

7, Each of the defendants under the 
agreement dated December 5, 1940, herein- 
before referred to in paragraph 4, has agreed 
to use the Terminal as its exclusive start- 
ing point and destination in Tulsa, Okla- 
homa, for the purpose of loading and/or 
unloading passengers, luggage, mail, news- 
papers, and express, and has agreed that 
the advertised and scheduled arrival and 
departure times shall apply to arrivals and 
departures from the Terminal. 

8. Each of the defendants under the 
agreement dated December 5, 1940, herein- 
before referred to in paragraph 4, has 
agreed that no advertisements relating di- 
rectly or indirectly to the business of any 
competitive transportation company having 
business into or out of Tulsa, Oklahoma, 
other than the defendants, should be placed 
or displayed in or about the Terminal 
without written consent of the defendant 
with which such competitive transportation 
company competes; and that no information 
should be dispensed, and no acts detri- 
mental to the business of the defendants 
should be performed, nor tickets, nor orders 
for transportation good over the lines of 
any competitive company having business 
into or out of Tulsa, Oklahoma, other than 
the defendants, should be issued by any of 
the employees of the Terminal, without the 
written consent of the defendant with which 
such competitive transportation company 
competes. 

9. Under the agreement hereinbefore re- 
ferred to in paragraph 4, defendants have 
agreed that the Terminal’s telephone, over 
which information is provided regarding 
defendants’ operations, shall be listed in the 
telephone directory of Tulsa, Oklahoma, as 
“Union Bus Terminal” and “Bus Terminal.” 

10. Under the agreement hereinbefore 
referred to in paragraph 4, defendants have 
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agreed that all inquiries relating to charter 
coach parties originating in Tulsa, Okla- 
homa, be referred to the defendant which 
serves the territory into which such charter 
coach party is destined. 


[Third Party's Use of Terminal] 


11. For a number of years prior to 1946, 
a corporation known as the Union Trans- 
portation Company used the Terminal un- 
der an oral contract in consideration of the 
payment of a commission of ten per cent 
of the money received for the sale of 
tickets. 


12. The Union Transportation Company 
has at all times since 1935 held certificates 
of convenience and necessity from the Inter- 
state Commerce Commission and the Okla- 
homa Corporation Commission. 


13. In 1946, one Duncan McRae, for- 
merly district manager for the defendant 
Southwestern Greyhound Lines, in charge 
of its operations in Oklahoma and particu- 
larly those in and through the said Termi- 
nal, as a member of a partnership acquired 
the property and operating rights of the 
Union Transportation Company, and ob- 
tained from the defendants the right and 
permission to continue to operate buses 
into and out of the Terminal under the 
same terms and conditions as theretofore 
had governed the said operations of the 
Union Bus Company. 


14. Between 1946 and the spring of 1950, 
the said McRae, as managing partner, con- 
tinued to operate as a common carrier of 
passengers by motor vehicle from said 
Terminal in Tulsa to Holdenville, Okla- 
homa, a distauce of approximately 105 miles 
over substantially the same route as the 
defendant Southwestern Greyhound Lines, 
Inc. At some time during the period be- 
tween 1946 and 1950, the said Union Trans- 
portation Company extended its operations 
as a common carrier of passengers from 
Holdenville to Ada, Oklahoma, a distance 
of approximately thirty-six miles. In Feb- 
ruary, 1950, the said Union Transportation 
Company entered into an arrangement for 
the mutual lease of equipment with another 
common carrier of passengers by motor 
bus, namely, the Jordan Bus Company, 
which operated between Ada and Durant, 
Oklahoma, and beyond into Texas, and be- 
tween Ada and Ardmore, Oklahoma, and 
beyond into Texas, under which arrange- 
ment bus passengers were offered through 
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service from Tulsa to Ardmore, Oklahoma, 
via Ada, Oklahoma, and through service 
from Tulsa to Durant, Oklahoma, via Ada, 
Oklahoma, and were afforded direct con- 
nections from Ardmore and Durant, Okla- 
homa, to Wichita Falls, Texas, and other 
Texas points. 


15. The arrangement described in para- 
graph 14 between Union Transportation 
Company and Jordan Bus Company is simi- 
lar to vehicle-leasing agreements other com- 
mon carriers by motor vehicle have in 
effect, including the defendants. 


16. The arrangement described in para- 
graph 14 effectuated a change in the nature 
of Union Transportation Company’s opera- 
tions from that of a local operator carry- 
ing interstate passengers to that of a through 
interstate carrier. The arrangement afforded 
better service to the traveling public than 
had theretofore been available. 


[Induce Third Party to Discontinue 
Certain Services] 


17. Immediately after the arrangement de- 
scribed in paragraph 14 was effectuated, 
defendants, through the general manager 
of the Terminal, issued instructions to the 
Terminal employees that no quotations were 
to be made for any Union Transportation 
Company operation to Seminole, Shawnee, 
Wewoka, Atoka, Davis, Durant, and Ard- 
more, Oklahoma, or any other point that 
Union Transportation Company served by 
connections with other lines. Defendants, 
through the general manager of the Ter- 
minal, also instructed Union Transportation 
Company drivers not to display signs on 
the front of their buses showing destination 
points beyond Ada, Oklahoma, and the 
terminus of Union Transportation Com- 
pany’s line. 


18. The defendants, and each of them, 
have always displayed signs on the front 
of their buses showing destination points 
beyond the terminus of their lines, and have 
always received quotations from employees 
of the Terminal to points served by con- 
nections with other bus lines. 


19. The instructions, referred to in para- 
graph 17, remained in effect for approxi- 
mately two weeks, when defendants, upon 
the advice of counsel, withdrew them. 


20. The intention of the defendants, in 
their refusal to call Union Transportation 
Company’s schedules and their refusal to 
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permit Union Transportation Company to 
display signs on its buses showing destina- 
tion points served by utilization of connecting 
carriers, was to induce the Union Trans- 
portation Company to discontinue the serv- 
ices described in paragraph 14, and also to 
diminish substantially the competitive vigor 
of the Union Transportation Company, par- 
ticularly with reference to interstate pas- 
sengers. 

21. The defendants agreed to permit the 
Union Transportation Company to continue 
to enjoy the facilities and privileges of the 
Terminal, provided that it discontinued the 
arrangements herein described in paragraph 
14, and provided that it ceased competing 
with the defendants. - 

22. The defendants, by agreement and 
concert of action, sought to use their posi- 
tion as joint operators of the Terminal to 
eliminate the Union Transportation Com- 
pany as a competitor. 


[Thrd Party Evicted] 


23. The Union Transportation Company 
refused to discontinue the arrangement de- 
scribed in paragraph 14, and refused to 
discontinue competing with the defendants 
for interstate passengers. As a consequence, 
on April 7, 1950, the defendants, by con- 
certed action, evicted the Union Transpor- 
tation Company from the Terminal. 


{Purpose and Effect of Defendants’ Conduct] 


24. The only purpose that motivated the 
defendants in terminating Union Transt-or- 
tation Company’s tenancy and in evicting 
such company was to carry out its threat 
to do so in the event that such company 
failed to cease competing with them. 

25. The effect of the attempt on the part 
of the defendants to eliminate a competitor 
diminished the Union Transportation Com- 
pany financially and could eventually, if per- 
mitted to continue, result in the complete 
elimination of the Union Transportation 
Company as a competitor. 

26. After its eviction from the Terminal, 
the Union Transportation Company ar- 
ranged to use as its depot a building to the 
east of the Terminal and separated there- 
from by an alley. The facilities and accom- 
modations of Union Transportation Company’s 
depot are inferior to the Terminal. 

27. On December 27, 1950, defendant 
Southwestern Greyhound notified the Jor- 
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dan Bus Company’s Inc., that effective Jan- 
uary 1, 1951, Southwestern Greyhound would 
refuse payment on all tickets closed to 
Southwestern Greyhound or marked “Grey- 
hound” which are honored by Jordan. 


28. A large amount of the bus-passenger 
traffic, both interstate and intrastate, is 
brought into Tulsa and taken out of Tulsa 
by the three defendants and the Southern 
Kansas Greyhound Lines, Inc. These four 
companies use the Terminal as their arrival 
and departure point. The defendants in- 
tended by eviction to deny Union Trans- 
portation Company an opportunity to handle 
passengers destined to competing points 
served by defendants. 


[Competitive Situation] 


29. In 1951, the American Buslines, Inc., 
was the only common carrier of passengers 
by motor vehicle, other than the occupants of 
the Terminal and Union Transportation 
Company, holding a certificate from the 
Interstate Commerce Commission for the 
transportation of passengers in interstate 
commerce through Tulsa, Oklahoma. One 
of the defendants has an application before 
the Interstate Commerce Commission for 
the acquisition of American Buslines, Inc. 
Since June, 1950, American Buslines, Inc., 
has been occupying Union Transportation 
Company’s depot on a commission basis. 


30. Each of the four bus companies 
occupying the Terminal operates over a 
wider area than the Union Transportation 
Company. 

31. A substantial number of passengers 
originating at Tulsa and at places north, 
east, and west of Tulsa in Oklahoma, Kan- 
sas, Missouri, and other States, destined to 
points. south, east, and west of Tulsa, in 
Oklahoma, Texas, and other States, and vice 
versa, use the Terminal as a place of de- 
parture or interchange enroute to destina- 
tion. 

32. The public interest has been preju- 
diced by the concerted attempt on the part 
of the defendants to eliminate a competitor. 

33. The character of business engaged in 
by Union Transportation Company is eighty- 
five per cent intrastate in nature and fifteen 
per cent interstate in nature. 


[Attempt to Monopolize | 


34. The attempt to monopolize interstate 
commerce on the part of the defendants is 
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limited to actions taken by the defendants 
as set forth in these findings and in evicting 
Union Transportation Company from the 
Terminal, and is limited to that portion of 
interstate commerce engaged in and upon 
by Union Transportation Company at the 
time of the eviction. 


Conclusions of Law 


[Unlawful Agreements and Attempt to 
Monopolize] 


1. The Court has jurisdiction of the sub- 
ject matter hereof and of each of the de- 
fendants, and the complaint states a cause 
of action against the defendants under the 
provisions of the Act of July 2, 1890, 
entitled “An Act to protect trade and com- 
merce against unlawful restraints and monopo- 


(ff 67,471] 


982, 1098, and 1247. Dated January 30, 1953. 
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lies,” as amended, commonly known as the 
Sherman Act. 


2. The terminal agreement, dated De- 
cember 5, 1940, between the defendants 
governing the joint and common use of such 
terminal is a legal and valid agreement and, 
of itself, does not constitute a violation of 
Sections I and II of the Sherman Act. 


3. The defendants have violated and are 
now violating Section 1 of the Sherman Act 
by engaging in agreements and concert of 
action for the purpose of eliminating com- 
petition in unreasonable restraint of inter- 
state trade and commerce. 

4. The defendants have violated and are 
now violating Section 2 of the Sherman Act 
by engaging in an attempt to monopolize 
a part of the trade and commerce among 
the several States. 


Zenith Radio Corporation v. Radio Corporation of America, et al. 
In the United States District Court for the District of Delaware. 


Civil Action Nos. 


Sherman Antitrust Act 


Practice and Procedure—Validity of Patents and Antitrust Violations—Deprivation 
of Antitrust Cause of Action.—In an action seeking to declare certain patents invalid, 
a trial court did not deprive the plaintiff of its alleged cause of action or any relief sought 
as a result of any violation of the antitrust trust laws by the defendants when it fixed the 
historical frame of reference as to evidentiary matters and fixed the chronology of proof 
to sustain the plaintiff’s alleged causes of action. 


See the Sherman Act annotations, Vol. 1, { 1660, 1670. 


For the plaintiff: Arthur G. Connolly, Wilmington, Del.; Willis H. Taylor, Jr., and 
R. Morton Adams (Pennie, Edmonds, Morton, Barrows and Taylor), New York, N. Y.; 
Burton K. Wheeler and George F. Hirmon, Washington, D. C.; Irving Herriott and 
Francis W. Crotty, Chicago, Ill.; and Thomas Reddy, Washington, D. C. 


For the defendants: Caleb S, Layton (Richards, Layton and Finger), Wilmington, 
Del.; Stephen H. Philbin (Fish, Richardson and Neave), John T. Cahill and John W. 
Nields (Cahill, Gordon, Zachry and Reindel), William H. Davis, and Brian Forrow, 
New York, N. Y., for Radio Corp. of America. William Prickett, Wilmington, Del.; 
and John E. 18. Wood and Henry R. Ashton (Fish, Richardson and ‘Neave), New York, 
N. Y., for Western Electric Co., Inc. John J. Morris, Jr. (Hering, Morris, James and 
Hitchens), Wilmington, Del.; . Albert C. Bickford and Thomas ‘Thacher (Simpson, Thacher 
and Bartlett), New York, N. see for General Electric Co. 


For a prior decision of the U. S. District Court, District of Delaware, see 1952 Trade 
Cases { 67,401. 


Memorandum Sur Plaintiff’s Petition 
for Reconsideration 


Lrauy, Chief Judge [In full text]: Plain- 
tiff has filed its Petition for Reconsideration 
of the matters decided in the Court’s opin- 
ion of June 13, 1952 (D. C. Del. [1952 
TraApe Cases { 67,401], 106 F. Supp. 561). 


{ 67,471 Copyright 1953, Commerce Clearing House, Inc. 


Plaintiff also proposes further pretrial pro- 
cedures. In support of its action Zenith 
has filed an “Opening Statement,” an 
“Appendix of Documents,” together with 
an affidavit of R. Morton Adams relating 
to various infringement suits brought by 
defendants against manufacturers and deal- 
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ers in the radio industry under the alleged 
pooled patents of defendants. 


[Two Forms of Relief] 


Plaintiff argues it seeks two forms of re- 
lief: 1. injunction against threatened damage 
to its business resulting from defendants’ vio- 
lation of the antitrust laws which takes the 
form of an illegal patent pool; restraint 
against defendants from suing or threaten- 
ing to sue plaintiff; and 2. judgment for 
plaintiff against defendants’ counterclaimed 
patents for the reason they were unenforce- 
able as constituting part of the illegal patent 
pool. The Opening Statement raises three 
issues of violation of the antitrust laws, 
namely: z 

1. Division of fields; 
2. Division of territories; 
3. Domination of the industry. 


[Not Deprived of Antitrust Action] 


Cited 1953 Trade Cases 
Bascom Launder Corp. v. Telecoin Corp. 


68,361 


not deprive Zenith of its alleged cause of 
action or any relief sought as a result of 
violation of the antitrust laws by defend- 
ants. J merely fixed the historical frame 
of reference as to evidentiary matters, and 
the chronology of proof to sustain plain- 
tiff’s alleged causes of action, The com- 
plexity and magnitude of this particular 
litigation is such there will be numerous 
occasions when both plaintiff and defend- 
ants will return to the Court for consulta- 
tion, at pretrial, as to the procedural blueprints 
which should be formulated to try the sev- 
eral issues relied on by plaintiff. However, 
for present purposes, and in order to move 
the litigation along, the questions decided in 
my former opinion will stand. As to plain- 
tiff’s proposals for further pretrial confer- 
ences, I may state a pretrial conference is 
always available to litigants. They should, 
however, indicate what should be on the 
agenda for discussion and consideration. 


The Petition for Reconsideration will be 


denied. There is entered herewith an order 
on this Court’s opinion of June 13, 1952. 


In my former opinion (106 F. Supp. 561), 
contrary to what Zenith now argues, I did 


[67,472] Bascom Launder Corp.; Blue Rose Laundry Corp.; Morton Kaiser; 
Daniel Levitt; Al Abrams; Al Abrams and Nathan Newman, co-partners doing business as 
Favorite Launders; Sidney Benson, doing business as Benson’s; William A. Brenner; 
Lester Cooper and Samuel Stein, co-partners doing business as Cooper and Stein; 
Sol Drucker and William Gordon, co-partners doing business as Drucker and Gordon; 
Favorite Launderer, Inc.; Fleischmann Enterprises, Inc.; Mitchell Friedman and Vilma 
Bernstein, co-partners doing business as Friedman and Bernstein; Roger Gundersen and 
Frank Warshaver, co-partners doing business as Gundersen and Warshaver; Aaron Levine 
and Lillian Levine, co-partners doing business as L and L Services; John L. Mackey; Max 
Rubin and Rebecca Schnapper, co-partners doing business as Rubin and Schnapper; 
William A. Benson; Beverly Machine Service, Inc.; Donald Stanley Enterprises No. 1, 
Inc.; John B. Donnelly; Jack Dorfman; Peter J. Even; Anthony Ferrandino and Vincent 
Ferrandino, individually and as co-partners; Arthur Isquith; Morris Kurtzberg; Irving 
Randall and Murray Randell, individually and as co-partners; Arthur Slutskin; Angeo 
Zagardo and Frank Zagardo, individually and as co-partners suing for themselves and 
for all others similarly situated v. Telecoin Corporation, Arthur W. Percival, and 
Arthur W. Melroy. 


In the United States Court of Appeals for the Second Circuit. No. 108, October Term, 
1952. Docket No. 22490. Argued December 8, 1952. Decided April 20, 1953. 


Appeal and cross-appeal from a judgment of the United States District Court for 
the Southern District of New York, entered on a verdict, Murpuy, Judge, presiding. 
Reversed and remanded on defendant’s appeal; reversed and remanded on plaintiff’s 
cross-appeal, with directions to enter an order cancelling the defendants’ trademark. 


Sherman Antitrust Act 


Contract in Restraint of Trade—Monopoly—Exclusive Distributorship Contract— 
Legality—A contract under which a manufacturer designated an operator of self-service 
laundries the exclusive distributor of its commercial washing machine, and under which the 
distributor agreed to use the manufacturer’s machines and equipment exclusively, is not 
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Bascom Launder Corp. v. Telecoin Corp. 
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unlawful in and of itself. he plaintiffs, customers of the distributor, did not indisputably 
prove (1) that the manufacturer had a monopoly of the machine sold to the distributor, 
and/or (2) that the exclusive arrangement, as carried out, was without a reasonable 
economic basis and merely served as an instrument for unduly restraining trade. There- 
fore, the trial court’s charge to the jury that the contract violated the Sherman Antitrust 
Act as a matter of law was reversible error. 


See the Sherman Act annotations, Vol. 1, J 1210, 1220.501. 


Suit for Civil Damages—Damages—Verdict Inconsistent in Respect to Damages.— 
The actual damages flowing from a Sherman Antitrust Act violation may well have 
included the additional amount which the plaintiffs had to pay because of tie-in purchases 
they were compelled to make, although the jury verdict found that the defendant did not 
violate tying-in provisions of the Clayton Antitrust Act but found that the defendant had 
violated the Sherman Antitrust Act. Such a verdict is not inconsistent in respect to 
damages. 


See the Sherman Act annotations, Vol. 1, f 1640.361. 


Suit for Civil Damages—Class Action—Denial of Petitions for Intervention—Refusal 
To Hold Open a Judgment.—Although there was a sufficiently “common question” and 
a sufficiently “common relief” sought to render a treble damage suit a spurious class suit, 
petitions for intervention made prior to the trial were properly denied when the plaintiffs 
refused to consent to an adjournment to permit examination of the proposed intervenors 
before trial. Also, the plaintiffs’ request to the court to hold open the judgment to permit 
persons to intervene after the verdict was properly denied because a new hearing of the 
evidence by the jury would be necessary. 


See the Sherman Act annotations, Vol. 1, { 1640.211. 
For the plaintiffs: Arnold Malkan (Cyrus Austin and David H. Isacson, of counsel). 


For the defendants: Hawkins, Delafield and Wood (Webster, Sheffield and Chrystie, 
Bethuel M. Webster, Frederick P. Haas, Franklin S. Wood, and Clarence Fried, of 
counsel) for Telecoin Corporation. 


For a prior decision of the U. S. District Court, Southern District of New York, see 
1950-1951 Trade Cases {[ 62,556. 


Before Aucustus N, Hann, Cuasr, and Frank, Circuit Judges. 


[Tie-in Sales and Conspiracy Alleged] 


This is an appeal and cross-appeal from 
a judgment entered after a jury trial in a 
treble-damage suit under the Antitrust 
statutes. The complaint alleged that de- 
fendant Telecoin (1) made illegal tie-in 


The defendants were originally Bendix, 
Telecoin and Bruno. The action was dis- 
continued, without prejudice, against Bendix 
and Bruno by stipulation. The suit against 
the remaining defendant, Telecoin, was con- 
solidated with actions against Farny, a 
director of Telecoin, and Percival and Mel- 


sales to plaintiffs, inviolation of §3 of the 
Clayton Act, and (2) conspired with Bendix 
Home Appliances, Inc., a manufacturer of 
washing-machines, and Bruno-New York, 
Inc., Bendix’s New York distributor, to 
deny plaintiffs access to Bendix automatic 
washing-machines for commercial use ex- 
cept through Telecoin, in violation of §§1 
and 2 of the Sherman Act. The plaintiffs 
are either “store” or “route” operators, or 
both (the meaning of these designations 
will later appear), of Bendix Home Laun- 
dries. Originally four, the number of plain- 
tiff’s increased when the suit was converted 
to a class action under Rule 23 (a) (3) by 
court order. 
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roy, officers of Telecoin. The claim against 
Farny was later dismissed by judgment. 


[Evidence at Triai] 


The first trial ended in a jury disagree- 
ment. At the end of the second trial, verdict 
and judgment were had for seventeen of 
nineteen plaintiffs against defendant Tele- 
coin, but not against Percival or Melroy. 
The evidence at the trial showed the fol- 
lowing: 

In 1937, Bendix Home Appliances, Inc., 
began producing an automatic home laundry 
machine. In late 1938, Farny and Percival, 
as partners, bought several of these ma- 
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chines from Bruno-New York, a Bendix 
distributor, equipped them with coin meters, 
and installed them in the basement of an 
apartment-house for use by the tenants. 
Success prompted them to expand and they 
added personnel. They began by contract- 
ing with landlords for permission to install 
a group of machines. The machines and 
the “location” would then be sold to an 
“operator,” the partners making the installa- 
tion. It was possible for an “operator” 
to maintain and monitor several installa- 
tions; this has been given the name of a 
“route.” 


In 1943, a corporation was formed under 
the name “Telecoin Corporation,” the de- 
fendant here to take over the partnership 
business. This corporation operated a 
“route” of some 600 machines. In late 
1944, the corporation opened its first 
“Store,’ a battery of machines operated 
on a self-service basis and the name 
“Launderette’ was originated to apply to 
such operation. 


As the number of store operators multi- 
plied, Telecoin experimented with different 
hot-water boilers, wallboards, and flooring. 
When it became apparent that the Bendix 
designed for home use would not stand 
up under commercial use, 1.¢., use in stores 
and apartment-houses, Bendix, beginning in 
1947, put out commercial models provided 
with a heavy-duty clutch, a third bearing 
and a larger driveshaft. 


In 1945, Telecoin and Bendix entered 
into an agreement by which Telecoin was 
designated the exclusive distributor of Ben- 
dix machines to “route” and “store” opera- 
tors, and promised to promote sales and 
installations of the Bendix for commercial 
use and to use Bendix equipment exclu- 
sively, and to maintain or cause to be 
maintained “in first-class operating con- 
dition” all such Bendix machines. Bendix 
agreed to “use its best efforts” to obtain 
a modification of existing agreements with 
its other distributors to protect Telecoin’s 
market, and Telecoin agreed to use Bendix 
equipment exclusively. The contract pro- 
vided that Telecoin should buy the machines 
from other distributors. But as it worked 
out, the machines were sold directly by 
Bendix to Telecoin. When Telecoin re- 
mitted to Bendix, the latter sent a $10 
“override” to the distributor in whose geo- 
graphical area the machine was sold. 


Trade Regulation Reports 


Cited 1953 Trade Cases 
Bascom Launder Corp. v. Telecoin Corp. 


68,363 


Telecoin drew up a “franchise” agreement 
for store-operators who wished to use the 
trademark ‘“Launderette.” Under this 
agreement, the operator had to pay a 
monthly franchise fee on each machine and 
to construct, decorate and operate the store 
according to “Launderette” standards, as 
set by Telecoin. Plaintiffs’ witnesses testi- 
fied that, under this franchise, the operator 
had to buy equipment such as meters, 
clocks, scales, soaps and signs from Tele- 
coin, and that machines were impossible to 
obtain without signing such franchise. De- 
fendant’s witnesses testified that the s‘gning 
of franchises was purely optional, and that, 
in return, the operator was granted the 
use of the trademark and certain services 
such as instructions for operators, discounts 
on parts and territory protection. 


[Clayton Act Not Violated | 


The jury, in response to interrogatories 
on the Clayton Act issue, found (1) that 
defendants had made tie-in sales of meters, 
boilers, clocks, soaps, scales and/or sched- 
ule pads, upon which sales of machines 
were conditioned, but (2) that the effect 
was not “such as to substantially lessen 
competition or tend to create a monopoly 
in any line of commerce,” as required by 
the Clayton Act. 


[Damages Awarded on Sherman Act Issue} 


On the Sherman Act issue, the court 
charged the jury that the agreement be- 
tween Bendix and Telecoin ‘amounted to 
a contract, combination and conspiracy in 
restraint of trade or commerce in violation 
of the Sherman Act as a matter of law.” 
The jury answered affirmatively the ques- 
tion whether the plaintiffs had been injured 
by anything forbidden by the antitrust laws 
and done by the defendant, and awarded 
damages to seventeen of the nineteen plain- 


tiffs. 
[Seek To Cancel Trademark | 


As part of its defense, the defendant set 
up the fact that it had registered the trade- 
mark “Launderette” with the United States 
Patent Office. Evidence was introduced by 
plaintiffs to show that the registration had 
been fraudulently obtained. Plaintiffs 
sought to have this trademark concelled. 
The trial court did not submit this to the 
jury, and denied the relief without giving 
reasons. Plaintiffs also moved to have the 


{ 67,472 


68,364 


judgment held open to permit intervention 
by other parties similarly situated; this was 
also denied. 


[Appeals | 


The defendant appeals from the judgment 
entered on the verdict. The plaintiffs, in 
their cross-appeal, seek modification of the 
judgment; they ask this court to order that 
the trial court (1) direct cancellation of 
defendant’s trademark ‘“Launderette,” and 
(2) hold open the judgment for a reason- 
able time, allowing intervention by other 
parties similarly situated. 


I. DEFENDANTS APPEAL 


1. The Clayton Act issue, 


Frank, Circuit Judge [In full text]: The 
complaint charged the violation of §§ 1 and 
2 of the Sherman Act and § 3 of the Clayton 
Act. Plaintiffs demanded a jury trial. The 
jury found that the defendant sold Bendix 
machines to the plaintiffs under tie-in con- 
tracts restricting the use of meters, boilers, 
clocks, soaps, schedule pads, and like com- 
modities, to those supplied by the defendant. 
The jury also found that such tie-in ar- 
rangements did not tend to create a monop- 
oly or substantially to lessen competition 
in commerce. Whether or not this latter 
question was correctly submitted to the jury 
under International Salt Co. v. United States 
[1946-1947 Trape Cases J 57,635], 332 U. S. 
392, see Lockhart & Sacks, Exclusive Ar- 
rangements, 65 Harv. L. Rev. 913, is not 
before us, since plaintiffs have not appealed 
as to that aspect of the case. 


2. The Sherman Act issue. 


(a) Defendant argues that the judgment 
cannot stand because the jury returned a 
verdict inconsistent in respect to damages. 
Apart from the fact that, if there were 
inconsistency, it would not ordinarily cause 
reversal, we see none here: As the jury 
found no violation of the Clayton Act, it 
could of course award no damages on that 
account. But if the Sherman Act was 
violated, the actual damages flowing from 
that violation may well have included the 
additional amount which the plaintiffs had 
to pay because of the tie-in purchases they 
were compelled to make. Cf. Federal Trade 
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Commission v. Motion Picture Adv. Co. [1953 
TRADE CASES § 67,426], 344 U. S. 392, 397. 


(b) The judge said in his charge: 


“We come now to the second final theory 
upon which the plaintiffs might possibly 
recover. As we have already indicated, 
this theory arises from a conspiracy and 
combination of defendants with... Ben- 
dix, the manufacturer, and its distributors, 
especially Bruno-New York, Inc. It is 
based upon violation of the Sherman Act 
and especially Section 1 of that act.... 
The principal evidence offered in support 
of this conspiracy theory is a _ written 
contract between Bendix and Telecoin 
... This agreement amounted to a con- 
tract, combination and conspiracy in re- 
straint of trade or commerce in violation 
of the Sherman Act as a matter of law.” 


Defendants’ counsel made a timely objec- 
tion. The judge’s statement was erroneous, 
for it amounted to a directed verdict for 
plaintiffs on this issue (except as to damages 
to the several plaintiffs). This was wrong 
in the light of United States v. Bausch & 
Lomb Optical Co., 45 Fed. Supp. 387, 398- 
399, by which we feel bound since, on the 
matter here pertinent, the Supreme Court 
affirmed in [1944-1945 TraprE Cases {[ 57,224] 
321 U. S. 707, 719 (althuogh by a four-to- 
four decision and without opinion). 


There a manufacturer agreed to sell one 
of its products to no one other than a single 
distributor. Judge Rifkind—relying on 
United States v. Addyston Pipe & Steel Co., 
85 Eed. 471, affirmed 175 Un Ss 21) sand 
on the Restatement of Contracts, §§ 515 and 
516—said that the Sherman Act was not 
violated, because the manufacturer had no 
monopoly of the product, and the “restraint 
of trade” was (a) ancillary to a reasonable 
main purpose—a source of supply to the 
distributor—and (b) fairly protective of 
that distributor’s interests but not so large 
as to interfere with the interests of the 
public. 

The contract in the 
therefore not unlawful in and of itself.’ 
The plaintiffs could win only of they proved 
(1) that Bendix had a monopoly in fact 
of the product it sold to Telecoin and/or 
(2) the exclusive arrangement, as carried 
out, was without a reasonable economic 
basis and merely served as an instrument 


1“T object to that portion of the charge 
wherein your Honor instructed the jury that 
the agreement between Bendix and Telecoin is 
a conspiracy as a matter of law.”’ 
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2 See also United States v. Kissel & Harned, 
218 U.S. 601, 608. 
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for unduly restraining trade.* The error in 
the charge might have been harmless if the 
evidence as to (1) or (2) had) been so in- 
disputable as to leave nothing for the jury 
to decide on the issue* The evidence, 
however, was not so unequivocal, but, being 
in conflict and resting on oral as well as 
documentary evidence, was such that the 
jury might reasonably have drawn an in- 
ference in favor of either side.© The judge’s 
charge, in taking the question from the 
jury, was reversible error. 


II. PLAINTIFFS’ CROSS-APPEAL 


1. Since the defendant set up its reg- 
istered trade-mark as a defense, we think 
this was an “action ... involving a reg- 
istered mark” within §37 of the Lanham 
Act (15 U. S. C. §1119), conferring juris- 
diction to order the mark’s cancellation.™ 
The evidence so clearly shows that the 
mark was merely descriptive that the 
judge should have directed the cancellation 
of its registration. 


Cited 1953 Trade Cases 
Foundry Services Inc. v. Beneflux Corp. 
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2. We think there was a_ sufficiently 
“common question” and a sufficiently “com- 
mon relief” sought to render this a spurious 
class suit under Rule 23 (a) (3). But petitions 
for intervention made previous to the trial 
were properly denied, in the court’s dis- 
cretion, when plaintiffs refused to consent 
to an adjournment to permit examination 
before trial of the proposed intervenors. 
The judge did not err in refusing to hold 
open the judgment to permit persons to 
intervene after the verdict. The sugges- 
tion in York v. Guaranty Trust Co., 143 F. 
(2d) 503, 528-529 (C. A. 2), does not apply 
to a jury case after the trial has concluded, 
for it would involve a new hearing of the 
evidence by the jury. 

On defendant’s appeal, reversed and re- 
manded.® 

On plaintiffs’ cross-appeal, reversed and 
remanded with directions to enter an order 
cancelling the defendant’s trademark. 


[67,473] Foundry Services Incorporated v. The Beneflux Corporation. 
In the United States District Court for the Southern District of New York. Civil 


No. 82-215 Filed April 1, 1953. 


Sherman Antitrust Act 


Practice and Procedure—Violation of Antitrust Laws as a Defense—Antitrust 
Counterclaims—Motion for Summary Judgment.—A plaintiff’s motion for a summary 
judgment dismissing the defendant’s defense that the license agreement sued upon 
violates federal and state antitrust laws, and dismissing the defendant’s counterclaim for 
declaratory judgments invalidating the license agreement because it allegedly violates 
federal and state antitrust laws, is denied. The defense and counterclaim present issues 
which must be tried. Even though the affidavits submitted on the plaintiff’s motion for 


3 Plaintiffs point to facts which they assert 
differentiate this case from Bausch & Lomb, 
supra, Vviz., that this was not really an exclusive 
distributorship, that Bendix was implicated in 
the restrictions on the operators, and that 
Bausch & Lomb had no patent or monopoly. 
We think none of these factors significant: 
Telecoin was an exclusive distributor in the 
commercial field, and the relationship of Bendix 
to the agreement is a jury question, as is the 
question of whether Bendix had a monopoly in 
the instant case. 

4See Indiana Farmer’s Guide Publishing Co. 
v. Prairie Farmer Publishing Co., 293 U. S, 268, 
281. 

5In support of point (1), plaintiffs put in 
evidence a survey by the ‘‘American Washer 
& Ironer Manufacturers’ Association,’’ which 
they maintain showed that Bendix made a 
large majority of the automatic washing-ma- 
chine equipment in the United States. But the 
evidence was such that the jury might reason- 
ably have inferred that the Association did not 
include all washing-machine manufacturers, and 
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that there was no showing that all of the 
members reported. 

Concerning the second point, on the evidence 
the jury could reasonably have found that de- 
fendant used the exclusive distributorship to 
force plaintiffs to sign franchises, pay fees, 
conform to store specifications, and purchase 
supplies. But on the evidence the jury could 
reasonably have found to the contrary, 1. e., 
that the franchises were voluntary with the 
operators who voluntarily signed to obtain use 
of the name ‘‘Launderette’’; the jury could also 
have found that the ‘‘override’’ paid by Tele- 
coin covered costs to distributors of services 
performed under machine warranties, and of 
carrying special inventory for the commercial 
machine. : 

Also in dispute was the value of the services 
rendered by Telecoin to its operators; a factor 
bearing on the economic justification of the 
exclusive arrangement. 

5a See also 15 U. S. C. § 1115 (b) (7). 

6 Not, however, as to the two plaintiffs to 
whom the jury awarded no damages. 
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a preliminary injunction may have indicated that the plaintiff will probably succeed, that 
is not sufficient for granting a motion for summary judgment. 


See the Sherman Act annotations, Vol. 1, {| 1220.204, 1660.275, 1670.240. 


Practice and Procedure—Declaratory Judgment—lIllegality of License—Licensor as 
an Indispensable Party.—A plaintiff's motion for a summary judgment dismissing the 
defendant’s counterclaims, which seek declaratory judgments invalidating a license 
agreement because it allegedly violates federal and state antitrust laws, on the ground 
that the licensor of both the plaintiff and defendant is an indispensable party is denied. 
The defendant is a wholly-owned subsidiary of the licensor or one of its affiliates, and for 


Number 266—66. 


all practical purposes, the defendant stands in the shoes of the licensor. 


See the Sherman Act annotations, Vol. 1, f 1670. 
For the plaintiff: Glass and Lynch, New York, N. Y., by Simon Brett. 


For the defendant: Cahill, Gordon, Zachry and Reindel, New York, N. Y., by John 
F. Sonnett, Jerrold G. Van Cise, and William M. Sayre. 


For a prior decision of the U. S. District Court, Southern District of New York, 


see 1953 Trade Cases { 67,455. 


| Motion To Dismiss Antitrust Defenses] 


LeiBeLt, District Judge [Jn full text except 
for omissions indicated by asterisks]: Plain- 
tiffs motion for summary judgment is 
denied. I believe that there are substantial 
issues of fact to be tried. Even though 
the affidavits submitted on plaintiff’s prior 
motion for a preliminary injunction may 
have indicated that plaintiff will probably 
succeed in this action, that is not sufficient 
for the granting of a motion for summary 
judgment. Colby v, Klune, 178 F. 2d 872; 
Arnstein v. Porter, 154 F. 2d 464. The de- 
fendant contends that the license agreement 
from the English company, on which plain- 
tiff bases the rights it asserts in its com- 
plaint, is a violation of the Federal antitrust 
laws. In such cases Federal courts are 
loath to grant summary judgment. Smith 
v. Onyx Oil & Chemical Co. [1953 Trape 
Cases { 67,415], 106 F. Supp. 697; Anderson 
Friberg Inc. v. Justin R. Clary & Son [1950- 
1951 Trape Cases { 62,852], 98 F. Supp. 
75; Monticello Tobacco Co. v. American 
Tobacco Co., CCH 1948-1949 Trapr Cases, 
1 62,437, 


[Allege Agreement Violates Antitrust Laws] 


Defendant’s answer pleads certain special 
defenses. 


The Second defense that the license 
agreement to plaintiff is unenforceable is 
based on alleged violations of the Federal 
antitrust laws. The Third defense is similar 
and is based on the Wilson Tariff Act. The 
Fourth defense claiming that the contract is 
unenforceable under the New York General 


{ 67,473 


Business Law, § 340, against monopolies, is 
like the Second Defense. The Fifth defense 
alleges generally that the license agreement 
is in restraint of trade, but does not specify 
any particular statute. 

kk Ok 


[Claim Licensor an Indispensable Party] 


Plaintiff also moves to dismiss or for 
a summary judgment in respect thereto. 
the five counterclaims pleaded in defend- 
ant’s answer principally on the ground that 
the English Company, the licensor of both 
plaintiff and defendant, is an indispensable 
party. The decree to be finally entered 
herein could be so shaped as to preserve 
the rights of the English Company, if that 
becomes necessary. National Licorice Co. v. 
Labor Board, 309 U. S. 350 at 363. But the 
fact that the English company has licensed 
the defendant on the assumption that it 
(the English Company) had justifiably 


terminated its contract with the plaintiff, 


presents a situation to which the reasoning 
of A. L. Smith Iron Co. v. Dickson [1944-1945 
Trave Cases 957,225], 141 F. 2d-3, is ap- 
plicable. See also, Helene Curtis Industries, 
Inc. v. Sales Affiliates, Inc., 199 F. 2d 732. 
We can say here that the English Company 
is not “indispensable,” because the defend- 
ant now represents it or claims to do so, 
for all practical purposes. Indeed, the de- 
fendant is a wholly-owned subsidiary of 
the English Company or one of its affiliates. 
For all practical purposes in this litigation 
the defendant stands in the shoes of the 
English Company, for better or for worse. 
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{Motion To Dismiss Counterclaims Denied] ment that plaintiff’s license agreement is 
illegal and in restraint of trade. The fifth 
counterclaim asks that the plaintiff’s license 
agreement be declared terminated as of 
September 21, 1951. These counterclaims 
present issues to be tried, as do the special 


The counterclaims are similar to the 
special defenses. The first counterclaim is 
for a declaratory judgment that plaintiff’s 
license agreement from the English Com- 
pany is in violation of the Federal antitrust : eae 
tiny ceand Nis alleeal "The second counter defenses pleaded. ‘ The ‘Motion to dismiss 
claim is to the same effect and is based the counterclaims is denied. 
on the Wilson Tariff Act. The third oan 
counterclaim rests on the New York Gen- Settle an order, covering both motions, 
eral Business Law, §340. The fourth in accordance with this opinion. 
counterclaim asks for a declaratory judg- 


[67,474] Hershel California Fruit Products Co., Inc., et al. v. Hunt Foods, Ine. 


In the United States District Court for the Northern District of California, Southern 
Division. No. 31833. Filed April 17, 1953. 


Clayton Antitrust Act 


Practice and Procedure—Motion for Preliminary Injunction—Preservation of Status 
Quo—Irreparable Injury—A motion for a preliminary injunction to restrain a canner 
from selling its tomato paste at unreasonably low prices for the purpose of destroying 
competition, or for the purpose of monopolizing interstate commerce in tomato paste, is 
denied where the plaintiff did not clearly establish its right to such relief. The plaintiff 
jailed to establish that the injunction was necessary to preserve the status quo. The 
cutting of prices, which the record indicated was consistent with good-faith, will not 
supply the intent which the court must find in order to justify the granting of the 
injunction. Furthermore, the claim that the alleged injuries were irreparable is without 
merit because the complaint demonstrates that the alleged damages are measurable 
and ascertainable in terms of money value. 


See the Clayton Act annotations, Vol. 1, § 2036. 


Robinson-Patman Price Discrimination Act and Sherman Antitrust Act 


Attempt to Monopolize—Selling at Unreasonably Low Prices—Good Faith—Motion 
for Preliminary Injunction—A motion for a preliminary injunction to restrain a canner 
from selling its tomato paste at unreasonably low prices for the purpose of destroying 
competition, or for the purpose of monopolizing interstate commerce in tomato paste, 
is denied. Although the canner did cut the price of its product, the record is equally 
consistent with good faith. Cutting of prices is not unlawful per se and will not supply 
the intent which must be found in order to justify the granting of the injunction. Further- 
more, the canner’s effort to build up its business does not in itself constitute a violation 
of the Sherman Antitrust Act. 

See the Sherman Act annotations, Vol. 1, §1210.501; Robinson-Patman Act annota- 
tions, Vol. 1, § 2219.35. 

For the plaintiffs: Philip S. Ehrlich, R. J. Hecht, Albert A. Axelrod, Philip S. Ehrlich, 
Jr., and Julien R. Bauer, San Francisco, Cal. 


For the defendant: Cushing, Cullman, Duniway and Gorrill, San Francisco, Cal. 


Memorandum and Order ning and selling tomato products, seek a 
Denying Motion for preliminary injunction against defendant 
Preliminary Injunction corporation in accordance with the provi- 

' sions of Section 16 of the Clayton Act (15 

[Alleged Monopoly and Unreasonably U. S. C. A. 26). The primary relief which 


Low Prices] plaintiffs ask is that defendant be restrained 


Harris, District Judge [Jn full text]: from selling its tomato paste product at 
Plaintiffs, engaged in the business of can- unreasonably low prices for the purpose 
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of destroying competition or eliminating a 
competitor in the manufacture, sale and 
distribution of tomato paste, or for the 
purpose of monopolizing or attempting to 
monopolize interstate commerce in tomato 
paste. 


Plaintiffs charge defendant with violation 
of 


(a) Section 2 of the Sherman Antitrust 
Act (15 U. S. C. A. 2) by reason of its 
monopolizing or attempting to monopolize 
interstate trade or commerce in tomato 
paste; 


(b) Section 3 of the Robinson-Patman 
Act (158Uy Sa CpA S138 (a) )Ebys teasonmot 
its selling tomato paste at unreasonably 
low prices with intent to destroy competi- 
tion or injure competitors. 


[Contentions] 


Defendant points out that plaintiffs have 
the burden of establishing violations of the 
antitrust laws and that they must make 
out more than a prima facie case in order 
to obtain a preliminary injunction. De- 
fendant contends that there has been failure 
on plaintiffs’ part to make such a showing.’ 


Conceding that it has cut prices, defend- 
ant argues that such cuts are not in them- 
selves illegal. Rather, it is asserted, 
reduction in the price of a commodity is 
consistent with the legal conduct of a com- 
petitive business.’ 


With respect to monopolization or at- 
tempted monopolization under Section 2 of 
the Sherman Act, defendant refers to the 
record which establishes that its share of 
the tomato paste market is approximately 
8% of the total pack for the years in ques- 
tion. This figure, it is claimed, shows that 
defendant clearly is not a monopoly, nor in 
a dominant position, and further indicates 
that it lacks the power to monopolize the 
tomato paste industry. Its effort to build 
up its business in six ounce containers does 
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not in itself constitute a violation of the 
Sherman Act. 


Defendant asserts that it has not charged 
unreasonably low prices with intent to 
destroy competition or eliminate a com- 
petitor, contrary to the provisions of Section 
3 of the Robinson-Patman Act. The record, 
it is claimed, shows that defendant was 
motivated by such factors as seasonal con- 
ditions, size of pack, the general market 
and that defendant reduced its prices when 
it appeared to be necessary to do so in 
order to move the particular product.* 


Defendant also challenges the constitu- 
tionality of Section 3 of the Robinson- 
Patman Act, asserting that it is so vague 
as to violate the Fifth and Sixth Amend- 
ments to the Constitution. It is unnecessary 
to pass upon this contention, as the decision 
may be otherwise grounded.* 


Defendant points out there is no showing 
that its current tomato paste price is un- 
reasonably low, regardless of what its past 
price may have been. Hence, it is not 
within the province of a court of equity 
to grant a preliminary injunction since there 
is nothing in defendant’s present or future 
conduct which would warrant the issuance 
of such injunction, in the preservation of 
any claimed status quo. 


[Hearing Procedure | 


The cause proceeded to hearing before 
this court on the motion for preliminary 
injunction based upon conflicting affidavits 
on file and some oral testimony. The court 
indicated after several days’ hearing that 
the motion for preliminary injunction was 
not justified.© At this juncture, counsel 
representing the plaintiffs requested the 
opportunity to present additional oral testi- 
mony supplemental to the affidavits. 


This privilege was accorded and there- 
after approximately 31 days were consumed 
in the hearing of witnesses on the motion 
as well as depositions, and the presentation 


1 Warner Bros. Pictures v. Gittone, 110 F. 2a 
292; Champlin Refining Co. v. Corporation Com- 
mission of the State of Oklahoma, 286 U. S. 
210, 76 L. Ed. 1062. 

2 Schine Chain Theatres, Inc. v. United States 
[1948-1949 TRADE CASES Jf 62,245], 334 U. S. 
110; see also, Food & G. Bureau v. United States 
(9th), 139 F. 2d 973. 

3 United States v. Griffiths [1948-1949 TRADE 
CASES { 62,246], 334 U. S. 100; United States 
v. U. 8S. Steel, 251 U. S. 417; Infra: See also: 
Package Closure Corp. v. Sealright Co. [1944- 
1945 TRADE CASES { 57,227], 141 F. 2d 972. 


{ 67,474 


40f. F. & A. Ice Cream Co. v. Arden Farms 
[1950-1951 TRADE CASES f 62,848], 98 F. Supp. 
180, 189. 

4a Cf. Peo. v. Building Maintenance Htc. Ass’n 
[1953 TRADE CASES f 67,454], 116 A. C. A. 
471 at 478, et seq.; F. &. A. Ice Cream Co. 
v. Arden Farms [1950-1951 TRADE CASES 
{ 62,848], 98 F. Supp. 180 at 189, 

5 Tr. pp. 213, et seq. 
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of documentary proof, elaborate accounting 
data and graphical representations. 


At the close of plaintiffs’ evidence the 
defendant moved for a dismissal of the 
motion and denial thereof under Sec. 41 (b) 
F, R. C. P. upon the ground that upon the 
facts and the law plaintiffs had not shown 
a right to relief. 


The burden cast on plaintiffs on a motion 
for preliminary injunction in a case of this 
character is a heavy one and should not be 
granted or indulged in except in a case 
clearly demanding it. 


[Preservation of Status Quo] 


The injunction was and is necessary to 
preserve the sfatws quo, so it is claimed by 
the plaintiffs. What status quo? If reason- 
ableness of price is the test, the factors 
which bear upon it would appear to be 
numerous." The term “status quo” ordi- 
narily refers to the last actual peaceable, 
noncontested status of the parties to the 
controversy which preceded the pending 
suit and which should be preserved until 
a final decree can be entered. 


The preservation of status quo should not 
be confused with the economic stabilization 
of a whole industry, as compared with the 
restoration or attempted restoration of com- 
petition within such industry. 

I do not apprehend that it is the duty 
of a court on a motion of this character 
to enter into the business of regulating and 
adjusting the whole tomato paste industry 
in California, which would be the inevitable 
result if the decree prayed for herein should 
be granted. - 

In general, plaintiffs and defendant are 
free to set their prices according to their 
best judgment under the conditions of the 
market as it was perceived at the time. 
For this court to superimpose its judgment 
on past events operating in 1951-1952 with 
all of the attendant circumstances and vicis- 
situdes relating to the tomato pack, and to 


“ta United States v. Trenton Potteries, 273 U.S. 
392 at 397. 

6 United States v. Oregon Med. Soc. [1952 
TRADE CASES { 67,264], 343 U. S. 326 at 333: 

“The sole function of an action for injunc- 
tion is to forestall future violations. It is so 
unrelated to punishment or reparations for those 
past that its pendency or decision does not 
prevent concurrent or later remedy for past 
violations by indictment or action for damages 
by those injured. A!l] it takes to make the 
eause of action for relief by injunction is a 
real threat of future violation or a contempo- 
rary violation of a nature likely to continue 
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translate the same as operative in future 
would make for a preliminary decree which 
would do violence not only to common 
sense, but equally to well-established prin- 
ciples which are applicable on motions of 
this character.® 


[Price Cutting Consistent with Good Faith| 


Cutting prices is not per se unlawful’ and 
will not supply the intent which this court 
must find in order to justify the granting 
of the stringent decree requested herein. 
Plaintiffs’ major complaint concerning price 
cutting centers around the period of May 
and June, 1952, and prior thereto, culminat- 
ing in defendant’s drop in price of approxi- 
mately $1.00 per case.® 

Concerning those events, the record thus 
far is equally consistent with good faith ® 
as compared with any alleged malevolent 
motive or intention on the part of the de- 
fendant to break or drive competition from 
the market. There is credible evidence 
that the market was over supplied with 
tomato paste, that defendant, a newcomer 
in the field of packing tomato paste, did not 
have the same customer acceptance as did 
some of the other and more established 
brands; that shortly prior to the decline in 
Hunt’s price schedule a legitimate market 
test was conducted by a recognized, estab- 
lished and reputable broker.® This test 
apparently indicated to the defendant’s 
management that the prices should be 
lowered in order to move the product. This 
discretion was exercised in the light of 
all the factors then envisaged. 


Plaintiffs contend that the market test 
engaged in by the defendant was sham and 
a subterfuge and merely a device to effectu- 
ate the alleged unlawful purposes on the 
part of the defendant." The broker who 
engaged in testing the market as to price 
stability, on behalf of the defendant, was 
offered as a witness and subjected to 
lengthy examination. There was nothing 
in his testimony that would indicate that he 


or recur. * * * Even where relief is manda- 
tory in form, it is to undo existing conditions 
because otherwise they are likely to continue.”’ 

™Schine Chain Theatres, Inc. v. United States 
[1948-1949 TRADE CASES f 62,245], 334 U. S. 
110, at p. 120; 92 L. Ed. 1245. 

8 Plaintiffs’ complaint p. 30, subd. (c), (d) 
and (e); Testimony of Louis Capone, Tr. p. 76, 
et seq. 

® Package Closure Corp. v. Sealright Co. [1944- 
1945 TRADE CASES { 57,227], 141 F. 972, 977. 

10 Tr, p. 1002. 

1 Tr. pp. 2674, 2682. 
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was a part of any alleged plan looking 
toward a disruption of the market, or that 
his findings were not based on actual con- 
ditions. 

Plaintiffs contend, and offered testimony 
to the effect that, the tomato product could 
have been sold at a price of $7.50 per case.” 
Such opinion evidence and market prog- 
nostication were based on the speculation 
that the market would be sustained. This 
is conjecture which is without regard for 
the matters of internal policy and manage- 
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strates that the damages, if any, suffered 
by the plaintiffs are measurable and ascer- 
tainable in terms of money value. In fact, 
a schedule of such claimed damages is set 
forth in the pleadings.* 

Under such circumstances the claim that 
the alleged injuries are irreparable, thus 
requiring the intervention of equity and 
the issuance of a preliminary injunction is 
without merit. 


[Motion Demed| 


ment confronting the defendant company 


: ; It is ordered that the motion of plaintiffs 
and its officers.” 


for preliminary injunction be, and the same 
is in all respects, denied. 
Findings of fact and conclusions of law 


may be submitted in accordance with Rule 
52 (a) Rules of Civil Procedure. 


[[rreparable Injury] 


With respect to the question of alleged 
irreparable injury: The complaint demon- 


[67,475] Sears, Roebuck & Co. v. Frank R. Blade, et al. 


In the United States District Court for the Southern District of California, Central 
Division. No. 14079-PH. Filed February 16, 1953. 


Sherman Antitrust Act 


Suit for Civil Damages—Necessary Allegations—Interstate Commerce.—An em- 
ployer’s action to recover the amount of alleged secret rebates received by its former 
local advertising manager from engraving companies when he let contracts for engraving 
services to such companies was dismissed where the employer merely alleged that it was 
engaged in interstate commerce and that the engravings purchased by it were used for 
advertisements in newspapers which were distributed in interstate commerce. There was 
no allegation of an intent to restrain interstate commerce, nor allegation concerning an 
effect upon interstate commerce by any actual restraint or tendency to monopoly. 


See the Sherman Act annotations, Vol. 1, § 1640.180. 


Robinson-Patman Price Discrimination Act 


Suit for Civil Damages—Necessary Ailegations—Interstate Commerce.—An employer's 
action to recover the amount of alleged secret rebates received by its former local adver- 
tising manager from engraving companies when he let contracts for engraving services 
to such companies was dismissed on the ground that no cause of action was stated. It 
was not alleged that the defendants were engaged in interstate commerce, nor that the 
effect of the defendants’ conduct was to substantially lessen competition or tend to create 
a monopoly in any line of commerce. 


4 here is a distinction between the commerce which is covered by the Sherman 
Antitrust Act and the commerce which is covered by the Robinson-Patman Act. 


See the Robinson-Patman Act annotations, Vol. 1, § 2212.170, 2214. 


California Unfair Practices Act 


State Laws—Prohibitions Against Secret Rebates—Statute of Limitations—Sufficiency 
of Allegations—Fraud.—An action by an employer, alleging that its former local advertis- 
ing manager, in letting engraving contracts, received secret rebates from engraving com- 


© Tr. p. 555; see also Affidavit of Samuel L. 


“Tr. pp. 2038, 2247; see also Deposition of 


Rosenthal. Frederick R. Weisman, President of Defendant 
Corporation. 
M4 Complaint p. 32. 
{ 67,475 
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panies in violation of Section 17045 of the California Business and Professions Code, that 
such conduct extended over a continuous period of fifteen years, that such conduct was 
not discovered until a specified date (which was within the period prescribed by a state 
statute of limitations), and that each contract so let constituted a separate conspiracy, 
should be dismissed, unless the employer amends its complaint. The employer must 
further allege the circumstances of discovery which would show that its failure to discover 
the fraud was excused, what particular discovery of fraud was made, when the discovery 
was made, and why it was not made sooner. Furthermore, the employer should set forth 
the date of each contract and the amount involved because the statute of limitations began 


to run, at least, upon the occasion of each separate contract. 


See the State Laws annotations, Vol. 2, § 8068. 


For the plaintiff: 
Los Angeles, Cal. 


For the defendants: 


John L. Wheeler, Freston and Files, and Eugene D. Williams, 


Nathan M. Dicker, Beverly Hills, Cal., for Metropolitan En- 


gravers, Metropolitan Mat Service, Inc. Gregory F. Duffy, Aubrey A. Duffy, Alfred 
Smutz, and Walter C. Duffy; and Gerald R. Knudson and Spencer E, Van Dyke, Los 


Angeles, Cal., for Frank R. Blade. 


Memorandum and Order 
[Defendants—Motion To Dismiss] 


Hatt, District Judge [Jn full text except 
for omissions indicated by asterisks]: The 
defendants in the above entitled action are 
Frank R. Blade, an individual, alleged to 
have been an employee of the plaintiff from 
the year 1937 until December 1951 as Ad- 
vertising Manager of the Los Angeles group 
of stores owned and operated by the plain- 
tiff; Metropolitan Engravers, Ltd., and 
Metropolitan Mat Service, Inc., two Cali- 
fornia Corporations, the latter one of which 
is alleged to be wholly owned and con- 
trolled by the individuals Gregory F. Duffy, 
Aubrey A. Duffy, Alfred Smutz and Walter C. 
Duffy, who likewise are alleged to be the offi- 
cers, agents and representatives of the corpora- 
tion designated as Metropolitan Engravers, 
Ltd.; Barnard Engraving Company, Inc., 
alleged to be a California corporation and 
James G. Barnard, Margaret Davis, John 
Doe, Jane Roe and John Doe Company, 
alleged to be officers, agents and represen- 
tatives of the Barnard Engraving Company. 


Frank R. Blade has answered. 


No appearance seems to be in the file for 
either Barnard Engraving Co., or James G. 
Barnard or Margaret Davis. 


Metropolitan Engravers and Metropolitan 
Mat Service, the three above-mentioned 
Duffys and Smutz have filed a motion to 
dismiss or for summary judgment, motion 
for more definite statement, motion for 
statement of each separate transaction, and 
a motion to strike. 


Trade Regulation Reports 


Consideration will first be given to the 
motion to dismiss. 


[Causes of Action| 


The complaint is in three causes of action: 

The first cause of action is alleged to 
involve violations of the Sherman Antitrust 
Act ISR: 8S. 1CaeA wll e455 13(a)maricdes lo) 
and jurisdiction is said to rest upon Title 
[Sains Ce Ac Strands IntlenZoenn Sas Gag ae 
1337; Section 15 of Title 15 being that pro- 
vision of the antitrust Jaws which gives the 
right to private suit for damages and Section 
1337 of Title 28 gives jurisdiction in cases 
arising under the Federal laws regulating 
commerce. 


The second cause of action is alleged to 
be founded upon violation of the Robinson- 
Patmany Act i(bitlesslion Us eS GrAveel sia) 
and 13(c)), and jurisdiction of the court is 
alleged to lie under Title 15 U. S. C. A. 15, 
and Section 1337 of Title 28 U. S. C. A. 


The third cause of action is based upon 
diversity only and seeks damages for alleged 
oppression and fraud, based upon the con- 
duct of the defendants. 


Summarily stated, the factual allegations 
in the complaint are these: that the defend- 
ant Blade was Advertising Manager from 
January 1, 1937 to December 1951 for the 
Los Angeles group of stores owned by 
plaintiff; that as such Advertising Manager 
he let contracts for engraving and mat 
service to the defendants, Metropolitan 
Engravers, Metropolitan Mat Service and 
Barnard Engraving Co.; that he received 
a cut-back of $400 a month for a period of 
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time and 15% of the total price of mats and 
engravings at other times from Metropolitan 
Engravers, Metropolitan Mat Service and/or 
Barnard Engravers. 


The plaintiff seeks in the first cause of 
action to recover the amount received by 
defendant Blade plus treble damages under 
the Sherman Act (15 U.S. C. A. 1); and 
in the second cause of action, an amount 
received in asserted violation of the Robinson- 
Patman Act (15 U. S. C. A. 13(a) and 
13(c)) plus treble damages; and in the third 
cause of action damages in the sum of 
$125,734.89 with an additional sum of $250,000 
as exemplary or punitive damages from all 
defendants, and the sum of $18,093.04, plus 
$50,000, as exemplary or punitive damages 
from the defendants Blade and Barnard 
Company, as well as for attorneys’ fees, 
costs, etc. 


The only matters before the court now 
are the motions of Metropolitan Engravers, 
Metropolitan Mat Service, the above-men- 
tioned Duffys and Smutz. 


If it does not appear from the complaint 
that the acts and conduct set forth come 
within the provisions of the Sherman Act, 
the motion to dismiss must be granted as 
to the first cause of action. And if it does 
not appear from the complaint that the acts 
and conduct complained of are prohibited 
by the Robinson-Patman Act, the motion 
to dismiss the second cause of action must 
be granted. 


[Interstate Commerce Allegation| 


The allegations concerning interstate com- 
merce by which the plaintiff seeks to bring 
itself under the Sherman Act are not too 
extensive and briefly summarized they are: 
that in the course and conduct of plaintiff’s 
business its Los Angeles group of stores 
engaged extensively in newspaper advertis- 
ing of and concerning the commodities which 
it markets and sells; that a large number 
of engravings and mats were designed to 
be, and were actually used, in newspaper 
advertising of said commodities; that said 
engravings and mats were used in news- 
paper advertisements in the Los Angeles 
Times, Los Angeles Examiner and other 
newspapers which are distributed not only 
in the State of California but throughout the 
several states of the Union, including par- 
ticularly the states of Arizona and Nevada; 


“That in the course of said business of 
plaintiff and said defendants there is a 
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constant, continuous stream of trade and 
commerce between the states consisting 
of the purchase, transportation, sale, solicit- 
ing for sale, advertising and delivering 
of commodities which are bought and sold 
by plaintiff and into which the engravings 
manufactured and sold to plaintiff by said 
defendants enter as a part of the over-all 
operation of buying, selling, advertising, 
transporting and delivering such commod- 
ities between the several states.” 


In short, the plaintiff asserts jurisdiction 
and liability under the Sherman Act in that 
it is engaged in interstate commerce and 
in that advertising is a part of that inter- 
state commerce and that the advertising 
goes in the newspapers, which are, in turn, 
distributed in interstate commerce. 


The question of what constitutes inter- 
state commerce as that term is used in the 
Sherman Act, has been before the courts 
upon innumerable occasions and with a great 
variety of results. So much so that it is 
difficult, if not impossible, to find among 
the reported cases any readily definite stand- 
ard or norm, but on the contrary each specific 
situation depends in the ultimate for its 
solution upon the particular facts surround- 
ing such situation. For that reason it is 
almost useless to review the innumerable 
cases which have touched upon the great 
variety of circumstances which have been 
before the courts in litigation under the 
Sherman Act. There are, however, certain 
principles enunciated in the decisions which 
serve as something of a guide to the courts 
of first resort. Counsel have cited numerous 
cases in the briefs, but it is unnecessary for 
the purpose of decision to refer to all of 
them in this memorandum. 


[Commerce Under Sherman Act] 


It is now recognized that the Sherman 
Act is applicable not only to “trade or 
commerce among the several states” but 
also to such trade or commerce, even though 
wholly intrastate in character, which may 
affect trade or commerce among the several 
states. But whether or not such intrastate 
activities come within the ambit of the 
Sherman Act is determined by the effect 
the particular acts may have upon commerce 
among the states. This latter principle is 
best enunciated in Apex Hosiery Co. v. Leader 
(1940), 310 U. S. 469, in the following 
language: © 


_“In the cases considered by this Court 
since the Standard Oil case in 1911 some 
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torm of restraint of commercial competi- 
tion has been the sine qua non to the 
condemnation of contracts, combinations 
Or conspiracies under the Sherman Act, 
and in general restraints upon competition 
have been condemned only when their 
purpose or effect was to raise or fix the 
market price. It is in this sense that it 
is said that the restraints, actual or in- 
tended, prohibited by the Sherman Act 
are only those which are so substantial 
as to affect market prices. Restraints on 
competition or on the course of trade in 
the merchandising of articles moving in 
interstate commerce is not enough, unless 
the restraint is shown to have or is in- 
tended to have an effect upon prices in 
the market or otherwise to deprive pur- 
chasers or consumers of the advantages 
which they derive from free competition. 
Chicago Board of Trade v. United States, 
246 U. S. 231, 238; United States v. United 
States Steel Co., 251 U. S. 417; Cement 
Manufacturers Assn. v. United States, 268 
U. S. 588; United States v. International 
Harvester Co., 274 U. S. 693; Appalachian 
Coals v. United States, 288 U. S. 344, 375, 
et seq.” 


In Feddersen Motors, Inc. v. Ward (CA 10, 
1950) [1950-1951 Trane Cases § 62,579], 180 
F, 2d 519, the court held that mere injury 
or damage to a plaintiff only was not 
enough, but that a complaint must allege 
violation of the Act in form of undue re- 
striction or obstruction of interstate com- 
merce and damages to plaintiff proximately 
resulting therefrom, and must also allege 
facts from which it can be determined as a 
matter of law that by reason of intent, 
tendency, or the inherent nature of the 
contemplated acts, an alleged conspiracy 
was reasonably calculated to prejudice pub- 
lic interests by unduly restricting the free 
flow of interstate commerce. And further, that 
an appreciable part of such commerce must be 
the subject of a monopoly complaint or 
conspiracy. 


In Brosious v. Pepsi-Cola Co. (D.C. Pa., 
1945) [1944-1945 Trape Cases { 57,343], 59 
F. Supp. 429, it was held that restraints, 
actual or intended, prohibited by the Sher- 
man Antitrust Act are only those which are 
so substantial as to affect market prices, 
and that restraints on competition or on the 
course of trade and merchandising of ar- 
ticles moving in interstate commerce are not 
illegal under the Sherman Act unless the 
restraints are shown to have, or intended 
to have an affect on prices in the market or 
otherwise deprive purchasers or consumers of 
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advantages which they derive from free 
competition. This case was affirmed by the 
Third Circuit in [1946-1947 Trape CAsEs 
17 57,459] 155 F. 2d 99, on other grounds but 
the last sentence of that opinion is illumi- 
nating, (p. 104) “Taken as a whole the action 
appears to be based upon a private contro- 
versy rather than upon one affecting the public 
as such, a necessary element of the laws which 
are herein attempted to be invoked.” (Ital- 
ics supplied.) 


In Abouaf, et al. v. Spreckels Co., (D. C. 
N. D. Calif. 1939) 26 F. Supp. 830, it was 
held that the right of action in an individual 
was incidental and subordinate to the main 
purpose of the Antitrust Laws which are 
to provide protection for the public from 
monopolies and restraint of trade, and that 
violation of public right must be shown 
contrary to the Act. It was also held that 
in order to recover damages under the Sher- 
man Antitrust Act the effect upon interstate 
commerce must be direct and not remote 
and must be the result of an intent to re- 
strain interstate commerce, or there must 
be a substantial and actual restraint of 
interstate commerce and any conspiracy 
which only indirectly or incidentally affects 
and restrains interstate commerce is not 
within the purview of the Antitrust Acts 
and that an incidental effect on interstate 
commerce cannot be reached under the An- 
titrust Acts. 


[Application of Principles] 


Applying the principles enunciated in the 
foregoing cases, which I deem to be con- 
trolling here, the complaint is searched in 
vain for any allegations of intent to restrain 
interstate commerce, or for any allegations 
concerning an effect upon interstate com- 
merce by any actual restraint or tendency 
to monopoly. It is not alleged that any of 
the commerce of the newspapers in which 
the advertisements were placed, was restrained 
or affected, nor does it appear how the 
plaintiff's business was restrained or affected, 
so far as any benefits of competition which 
the public may receive in prices and goods 
sold by the plaintiff are concerned. No 
allegation is made that the prices paid by 
the public to the plaintiff in its various 
stores, were affected in the slightest by the 
acts and conduct of the moving defendants 
as set forth in the complaint. The first 
cause of action is wholly barren of any 
allegations that the action of the defendants 
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in paying the kick-backs to Blade resulted 
in any discrimination of the price at which 
moving defendants sold mats to Sears and 
other customers. While the sums sought 
are large, they cannot be said to be so 
substantial compared to the gross business 
of plaintiff, which the court judicially no- 
tices to be many hundreds of millions of 
dollars over the fifteen-year period involved. 
Whatever effect the conduct of the defend- 
ants had on either the business of the 
plaintiff or on the newspapers, it was too re- 
mote, incidental, speculative and vague to come 
within the provisions of the Sherman Act. 


The long and short of it is that the com- 
plaint seeks to come within the ambit of the 
Sherman Act because the defendant Blade, 
by a course of alleged conduct with the 
moving defendants, committed what amounts 
in the long run, to the equivalent of either 
embezzlement or just plain theft. If the 
provisions of the Sherman Act are to be 
extended to permit treble damages to a 
company engaged in interstate commerce 
because of theft or misappropriation of 
money from it by its employees, such prin- 
ciple extending the Act will have to be an- 
nounced by a court other than this one. 


The first cause of action does not meet 
the tests set down in the foregoing cases. 


Plaintiff relies upon Lorain Journal Co. 
v. United States (U. S. D. C. Ohio, 1951) 
{1950-1951 TrapE CAseEs { 62,957], 342 U. S. 
143, in support of its position that the first 
cause of action comes under the Sherman 
Act. The allegations of the complaint here 
are entirely different from the situation 
which existed there. In that case there was 
a direct attempt by a newspaper which was 
engaged in business in interstate commerce 
to destroy a radio station which was also 
engaged in interstate commerce. But to 
make the Lorain case applicable here there 
would have to be allegations to the effect 
that the conduct of the moving defendants 
somehow or another restrained or affected 
the business of the newspapers, which the 
plaintiff alleges were sent in interstate com- 
merce or tended to monopolize or restrain 
the business of plaintiff. 


For the same reason the Greenspun case is 
not applicable (Greenspun v. McCarran, et al. 
(D. C. Nev., 1952) 105 F. Supp. 662). Sun- 
beam Corp. v. Wentling (CA 3, 1950) [1950- 
1951 Trape Cases { 62,739], 185 F. 2d 903, 
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holds that advertising placed in another 
state with a national publication is interstate 
commerce, a situation not existing here by 
the allegations of the complaint. 

The motion to dismiss plaintiff's first 
cause of action should be, and is, ordered 
granted. 


[Commerce Under Robinson-Patman Act] 


Coming now to plaintiff’s second cause of 
action: 

This cause of action alleges violation of 
the Robinson-Patman Act, 15 U. S. C. A. 
13 (a) and 13 (c) and jurisdiction therefor 
is based upon 15 U. S. CA, 15) andaZzs 
WiSi CxAG 13372 

Section 15 of Title 15 U. S. C. A. grants 
jurisdiction to the District Courts in suits 
by any person who shall be injured in his 
business or property by reason of anything 
forbidden in the “Antitrust Laws.” The 
Robinson-Patman Act is a part of the Anti- 
trust Laws (Spencer v. Sun Oil Co. (U. S. 
D. C. Conn., 1950) [1950-1951 TrapEe CAsEs 
7 62,735] 94 F. Supp. 408). If, therefore, 
there is a violation of either Section 13 (a) 
or 13° (@)ror Title 1S°UL SS. EG At thistcount 
has jurisdiction. 

But there is a distinction between the 
commerce which is covered by the Sherman 
Act, 15 U. S. C. A. 1, and the Robinson- 
Patman™ Act. Clo" Ue Se G seul oa) eae 
13 (c)). As said in Lewis v. Shell Oil Co. 
(D. C. TlL., 1943) 50 F. Supp. 547 (at p. 549) : 


“Tn an action brought under the Robinson- 
Patman Act it is necessary to allege and 
prove that the transactions complained of 
are actually in interstate commerce, while 
in actions brought under the Sherman 
Antitrust Act it is sufficient if the trans- 
actions complained of are shown to have 
affected interstate commerce.' 


[No Cause of Action Stated] 

To come within the prohibitions of Sec- 
tion 13 (a) the person from whom damages 
are sought, in this instance, Metropolitan 
Engravers, Metropolitan Mat Service, the 
Duffys and Smutz, must be engaged in 
interstate commerce and the acts of such 
discrimination must be substantially to less- 
en competition or tend to create a monopoly 
in any line of commerce or injure or destroy 
or prevent competition. The complaint is 


1 Spencer v, Sun Oil Co., swpra, holds to the 
same effect. 
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entirely barren of any allegation that the 
moving defendants are engaged in the course 
of interstate commerce. No allegations are 
present which show that the moving de- 
fendants either received or shipped any goods 
in interstate commerce and the only hope 
of the plaintiff to bring them within the 
terms of Section 13 (a) is their allegation 
that their acts affected interstate commerce 
only indirectly and then “as a part of the 
over-all operation” of the plaintiff. Nor is 
there any allegation in the complaint to 
show that the effect of the misconduct of 
the defendants was to substantially lessen 
competition or tended to create a monopoly 
in any line of commerce. What has been 
hereinbefore said with relation to the first 
cause of action is equally applicable to the 
second cause of action. 


No cause of action is stated under Section 
P35 xCaye 

As heretofore pointed out, Section 13 (c) 
likewise provides for liability only in the 
event a charged defendant is engaged in 
interstate commerce. And as just above set 
forth, the complaint is wholly lacking in 
allegations to that effect. 


Plaintiff places great reliance upon Fitch 
v. Kentucky-Tennessee Light & Power Co. 
(CCA 6, 1943), 136 F. 2d 12, and upon Allgair 
v. Glenmore Distilleries Co. (U.S. D.C.N.Y., 
1950) [1950-1951 Trape Cases § 62,659], 91 
F. Supp. 93, and Southgate Brokerage Co. v. 
Federal Trade Commission (CCA 4, 1945) 
[1944-1945 Trane Cases § 57,396], 150 F. 2d 
607, but I do not think these cases are 
applicable to the present transaction as in 
each of them there was no question but 
what the defendants were engaged in inter- 
state commerce. In the Fitch case, supra, 
both the Kentucky-Tennessee Light & Power 
Co., of which Fitch was its former Presi- 
dent, and the Nashville Coal Company were 
admittedly engaged, the first in the trans- 
portation of power across state lines in 
substantial quantities, and the second in 
the shipment of coal which, under the con- 
tracts involved, was to be the entire supply 
of coal for the Power Company and was 
to be mined in Kentucky and Tennessee and 
shipped to the various plants of the coal 
company situated in various states, or the 
coal company might ship from any other 
mines for which it might be acting as agent. 
In the Allgair case no question was raised as 
to whether or not the plaintiffs or defend- 
ants were engaged in interstate commerce. 
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Nor was the question raised in the South- 
gate Brokerage Co. case, supra. Indeed it 
appears that the Brokerage Company did a 
large business interstate. 

For the foregoing reasons no cause of 
action was stated under Section 13 (a) or 
(c) of the Robinson-Patman Act and the 
motion to dismiss is ordered granted. 


[Cause of Action Under State Statute | 


Coming now to the third cause of action: 

The plaintiff incorporates in the third 
cause of action the allegations contained in 
Pevemacyons Mil, IN, JAW, WW, WAL, WAIL arava 
VIII of plaintiff’s first cause of action and 
Paragraph XII of plaintiff's second cause 
of action. 

Section 17045 of the Business and Pro- 
fessions Code of California makes it 
unlawful to make secret payments or allow- 
ances or rebates and the like. So that if 
the allegations of the third cause of action 
otherwise meet the assaults upon it by the 
moving defendants, the motion to dismiss 
that cause of action should not be dismissed. 

Paragraph III of plaintiff’s first cause of 
action contains the allegations to support 
the charge of violation of the Sherman Act 
and the Robinson-Patman Act, which, as 
above pointed out, cannot be done. I there- 
fore treat the third cause of action as one 
to recover money taken from it by the 
defendants by fraud. Thus treated, juris- 
diction of this court arises under diversity 
Provisions or itles 28) UW. Sa (CasAn S352 
(a) (1). Hence the allegations of Para- 
graph JI{ are redundant and immaterial 
and should be, and are, ordered stricken, as 
is also the last sentence of Paragraph XII, 
lines 5 to 7, page 9 of the Complaint. 


[Statute of Limitations] 


The California Statute of Limitations is 
applicable and controlling (Prentiss v. Mc- 
Whirter (CCA 9, 1933), 63 F. 2d 712, and 
Levy v. Paramount Pictures (U. S. D. C., 
Nee De Galif= 1952) S1952™ DrAnes CASES 
{ 67,327], 104 F. Supp. 787). See also Burn- 
ham Chemical Co. v. Borax Consolidated 
(CA 9, 1948) [1948-1949 Trane Cases 
J 62,322], 170 F. 2d 569, at 576. 


[Allegations Insufficient] 


In my judgment, however, the complaint 
does not comply with the Federal Rules 
of Civil Procedure in connection with the 
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allegations of fraud and the discovery there- 
of so as to bring the plaintiff within the 
period of the statute of limitations. Par- 
ticularly is this true in view of the allegation 
that the conduct of defendants is alleged 
to extend over a continuous period of 
fifteen years. It is alleged the conspiracy 
existed from 1937 to 1951 but that prior to 
October 1949 defendant Blade was instructed 
by the plaintiff to contract for part of the 
engraving with firms other than the Metro- 
politan Engravers and that he therefore 
entered into contracts with the Barnard 
Company, but upon a similar arrangement 
for secret profit or commission. 


In the Prentiss case, supra, it was said 
that where fraud is alleged to have been 
perpetrated over three years before the com- 
mencement of the action the plaintiff must 
not only allege that the fraud was not dis- 
covered until within three years, but must 
also allege the circumstances of discovery 
which would show the plaintiff's failure to 
discover the fraud was excused; what par- 
ticular discovery of fraud was made, when 
the discovery was made, and why it was not 
made sooner. None of these requirements 
are met by the simple allegation contained 
in Paragraph XVI of plaintiff's complaint 
in the third cause of action to the effect 
that plaintiff had no knowledge of the acts 
complained of prior to December 1951, and 
did not discover them until that date. Fur- 
thermore, the defendants assert that each 
contract would constitute a separate con- 
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spiracy. The statute of limitations began 
to run, not upon the occurrence or because 
of the conspiracy, but upon the occurrence 
and because of damage to plaintiff, which 
would at least be upon the occasion of each 
separate contract for mats or engravings. 
Good pleading would require the plaintiff to 
set forth the date of each contract and the 
amount involved. Suckow Borax Mines v. 
Borax, Consolidated (CA 9, 1950) [1950-1951 
TraveE Cases J 62,714], 185 F. 2d. 196; Foster 
& Kleiser Co. v. Special Site-Sign Co., (CCA 
9, 1936) 85 F, 2d. 742. 


[Disposition of Motions] 


For the foregoing reasons the motion of 
the moving defendants to dismiss the com- 
plaint as to them on the first and second 
causes of action is ordered granted; the 
motion to dismiss the third cause of action 
is denied; the motions of the defendants to 
make more definite and certain are granted. 
The motion for summary judgment is 
denied. The motion to strike is granted as 
to the portions hereinbefore indicated. 


Plaintiff will have thirty days to amend 
as to the third cause of action, failing which 
the court will entertain a motion of the de- 
fendants to dismiss the third cause of action. 


In the meanwhile, in order that the con- 
clusions herein may be tested on appeal, the 
defendants will prepare a final judgment of 
dismissal of the first and second causes of 
action and submit the same under the rules. 


[| 67,476] White Cap Company v. Owens-Illinois Glass Company. 


In the United States Court of Appeals for the Sixth Circuit. 


April 24, 1953. 


No. 11520. Filed 


Appeal from the United States District Court for the Northern District of Ohio, 


Western Division. 


Clayton Antitrust Act 


Patent Infringement Suit—Antitrust Violations as a Defense—Purge of Illegal Prac- 
tices—Dissipation of Consequences of Misuse.—A patentee purged itself of illegal practices 
when it cancelled provisions in its sealing machine leases requiring lessees to use only its 
caps, Or caps approved by it, and limiting the indemnification of lessees to instances where 
the lessees used such machines with its caps. The fact that one of the provisions was 
cancelled during the pendency of the patentee’s suit for infringement of its patented cap 
does not affect the ruling, and it is unnecessary for the patentee to prove that the con- 
sequences of the misuse had been dissipated because it was not shown that the misuse 
had illegal consequences. 


See the Clayton Act annotations, Vol. 1, J 2023.91. 


” For the appellant: Argued by William H. Davis, New York, N. Y.; Owen and Owen, 
Poledo, Ohio, Davis, Hoxie and Faithfull, New York, N. Y. (by William H. Davis, Cyrus 
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Ss Hapgood, and George E, Faithfull), and Cromwell, Greist and Warden, Chicago, Ill. 
(by Franklin M. Warden and Raymond L, Greist), on the brief; and George Ramsey and 


Paul Plunkett, of counsel. 


For the appellee: Argued by George I. Haight, Chicago, Ill.; and George I. Haight, 
Chicago, Ill., Fred E. Fuller, Toledo, Ohio, and Frank A, Harrington, Toledo, Ohio, 


on the brief. 


Before Stmons, Chief Judge, ALLEN and Mizter, Circuit Judges. 


[Misuse of Patent Purged] 


ALLEN, Circuit Judge [Jn full text except 
for ommissions indicated by asterisks]: This 
is an appeal from a judgment of the District 
Court dismissing a complaint in a suit for 
patent infringement of U. S. Patent No. 
2,339,827 for “closure cap and package” 
granted to William P. White January 25, 
1944, The patent discloses a closure con- 
sisting of a cap and gasket to be sealed 
upon a vessel such as a glass jar or bottle. 
The cap is of the type which is pressed 
on the vessel and is alleged to be capable 
of resealing the vessel hermetically by mere 
pressure. The issues of novelty, invention 
and infringement, as well as misuse of the 
patent by the plaintiff,* were raised in the 
pleadings.. By consent of the parties the 
case was referred to a master, who filed an 
extensive and meticulous report of 150 
pages containing findings of fact and con- 
clusions of law. The master found for the 
plaintiff on the issue of novelty but recom- 
mended that the suit be dismissed upon the 
ground that the patent is invalid for want 
of invention. As to the misuse of the patent 
charged against the plaintiff the master 
found that, while plaintiff’s practices with 
reference to licensing its sealing machines 
and the leases thereof constituted a viola- 


tion of Section 3 of the Clayton Act, plain- 
tiff had purged itself of its illegal practices. 
The District Court confirmed the report 
and entered judgment dismissing the com- 
plaint. Claims 2 and 4, which are typical, 
are printed in the margin.” 

* Kx 

[That portion of the opinion holding the 
patent invalid is omitted. ] 


[Master's Findings] 


As to the misuse of the patent we think 
that the master correctly found that the 
plaintiff had purged itself of its illegal 
practices. This situation arose out of the 
following facts found by the master: 


“Plaintiff admits that from 1926 to 
1940 plaintiff did include in its leases 
of sealing machines a clause which, if 
enforced, would require lessees to use 
only plaintiff’s caps; that in 1940 and 
1942 there was a clause which, if enforced, 
would require lessees to use caps ‘ap- 
proved’ by plaintiff; and that after 1942 
plaintiff's leases of sealing machines con- 
tained a clause in which the plaintiff’s 
agreement to indemnify lessees in the 
event of their being held liable for in- 
fringement was limited to instances of the 
use of the machines with plaintiff's caps, 
but says that in October of 1947 that 


1 Parties will be denominated as in the court 
below. 

22. A closure for forming a frictionally re- 
tained hermetic seal on a packing vessel having 
a substantially cylindrical peripheral sealing 
surface of predetermined diameter, comprising 
a shell having a top portion and depending 
resilient annular skirt, an upper part of said 
skirt being formed as a constricting portion of 
size to encompass the sealing surface of the 
vessel with a clearance and the lower portion 
of the skirt flaring downwardly at an obtuse 
angle from said upper part, and a sleeve gasket 
of elastically deformable sealing material dis- 
posed in the shell with its peripheral surface 
lying against the inner surface of the skirt, said 
gasket being of size to receive the sealing sur- 
face of the vessel without distension but having 
its upper end portion circumferentially com- 
pressed and contracted within the constriction 
portion to a size such that its internal diameter 
is materially less than the outer diameter of the 
sealing surface of the vessel, lower marginal 
portions of the skirt being curled into gripping 
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engagement with the lower end portion of the 
gasket and serving to fasten the gasket securely 
in the shell with its upper terminus located 
closely adjacent the lower limit of the con- 
stricting portion in position to be further com- 
pressed in radial directions between the lower 
part of the constricting portion and the cylin- 
drical sealing surface of the vessel along only 
a narrow circumferential sealing zone spaced 
from the top of the shell, whereby to form an 
airtight seal and retain the closure securely on 
the vessel by frictional gripping action of the 
elastic gasket and resilient skirt, concentrated 
upon said narrow circumferential sealing zone 
at a distance from the top. 

4. The combination of a closure as specified 
in claim 2 and a packing vessel having a sub- 
stantially cylindrical peripheral sealing surface 
extending from adjacent the mouth rim of the 
vessel to a point farther from the mouth rim 
of the vessel than is the lower limit of the 
constricting portion from the top of the closure 
shell. 
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condition on indemnification was can- 
celled.” 


That modification was made “pursuant to 
legal advice and during the pendency of 
the action.” 


“Plaintiff's vice-president admitted on 
cross examination that plaintiff would 
lose money on the leasing of its sealing 
machinery were it not for the sale of 
caps to its lessees, and that it is, and 
always has been, the plaintiff’s desire that 
its sealing machines be used to seal its 
caps.” 

“There are 755 sealing machines leased 
by plaintiff, of which 592 are vapor- 
vacuum sealing machines. It was esti- 
mated by plaintiff's vice-president in 
charge of sales that plaintiff currently 
sells and for a number of years has sold 
approximately 25 per cent to 33% per cent 
of all caps sold in the United States for 
glass containers for food products. Dur- 
ing the period 1938 to 1946, plaintiff’s 
gross sales totaled $57,867,000. During 
the same period, plaintiff's gross sales 
of caps to persons who did not lease the 
sealing machinery were $406,559. During 
that period over 99 per cent of dollar 
value of plaintiff's caps were sold to 
lessees of its sealing machinery.” 


The master concluded: 


“With regard to licensing its patented 
sealing machines and the tying in con- 
ditions of its leases with the agreement 
that the lessees use the machines only 
with caps supplied, authorized or ap- 
proved by the lessor, and the discrimina- 
tory indemnification clause in its current 
lease, all with the apparent purpose and 
intent of requiring the lessees of the ma- 
chines to purchase their caps of the 
plaintiff, naturally and necessarily tended 
to substantially lessen competition in caps 
for use in such machines and constitute 
a violation of Sec. 3 of the Clayton Act; 
that such practices are against public 
policy and the public interest; and that 
when plaintiff came into this court as a 
court of equity to enforce the patent in 
suit it did not come into court with ‘clean 
hands.’ ” 


In the absence of conduct amounting to 
a renuniciation of the illegal practices the 
master concluded that the equity court 
would withhold relief because of the use 
of the patent privilege contrary to the pub- 
lic interest. Mercoid Corporation v. Mid- 
Continent Investment Company [1944-1945 
Trade CASES § 57,201], 320 U. S. 661. 
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[Purge of Practice During Smt} 


However, the master held that the plain- 
tiff had purged itself of the illegal practice. 
The fact that the objectionable provision 
was cancelled during the pending proceed- 
ings does not establish that the holding is 
erroneous. Campbell v. Mueller [1946-1947 
Trape Cases 957,540], 159 Fed. (2d) 803 
(C. A. 6). See also Standard Oil Company 
v. United States, 283 U. S. 163, in which the 
illegal clauses were cancelled a short time 
before entry of the decree. 


[Showing of Dissipation of Consequences 
Unnecessary|> 


Defendant claims that this holding is er- 
roneous for the reason that the plaintiff has 
not shown that the consequences of the 
misuse of the patent have been dissipated, 
Morton Salt Company v. G. S. Suppiger Com- 
pany, 314 U. S. 488, 493, and urges that the 
mere act of cancelling the objectionable 
clause of the lease does not of itself con- 
stitute a purge. However, it does not ap- 
pear that plaintiff was called upon to in- 
demnify any lessee because of threatened 
action. It was also shown that many of 
plaintiff's customers used caps of com- 
petitors, at times with plaintiff's assistance. 
There is no evidence that any lessee was 
ever affected in his choice of caps by the 
indemnification clause. Under such cir- 
cumstances it was unnecessary for the 
plaintiff to prove that the consequences of 
the misuse had been dissipated because it 
was not shown that the misuse had illegal 
consequences. Westinghouse Electric Corpo- 
ration v. Bulldog Electric Products Company 
[1950-1951 Trane Cases § 62,547], 179 Fed. 
(2d) 139, 146 (C. A. 4); Automatic Radio 
Manufacturing Company, Inc., v. Hazeltine 
Research, Inc. [1950-1951 TraprE Casrs 
{ 62,634], 339 U. S. 827, 831. 


The matter of costs rests in the sound 
discretion of the court. We think it was 
not an abuse of discretion to divide the 
costs. Moreover, this conclusion was em- 
bodied in the judgment to which the de- 
fendant has prosecuted no appeal. It 
therefore cannot challenge the decision. 


The judgment of the District Court is 
affirmed. 
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[67,477] Dublin Distributors, Inc. v. Edward and John Burke, Limited, and The 


Arthur Guinness Son & Co., Inc. 


In the United States District Court for the Southern District of New York. Civil 


78-364. Filed April 22, 1953. 


Sherman Antitrust Act 


Suit for Civil Damages—Sufficiency of Amended Complaint—Allegation of Inter- 
state Commerce.—Where an amended complaint made it apparent that interstate and 
foreign commerce were involved and affected by the alleged misconduct of the defendants, 
it was irrelevant that the injury to the plaintiff may have affected only his intrastate 


commerce. 


See the Sherman Act annotations, Vol. 1, J 1640.180. 


Suit for Civil Damages—Sufficiency of Amended Complaint—Public Injury.—A motion 
to dismiss an amended complaint was denied where it could be fairly inferred from the 
allegations that the defendants’ conduct affected the interests of the public at the same 
time that it caused the damage to the plaintiff’s business. 


See the Sherman Act annotations, Vol. 1, J 1640.135. 
Suit for Civil Damages—Sufficiency of Amended Complaint—Refusal To Sell.— 


Whether or not the defendants’ refusal to sell their product to the plaintiff constituted a 
permissible refusal to do business with the plaintiff, which was dealing in a closely com- 


petitive product, was a matter of defense. 


See the Sherman Act annotations, Vol. 1, J 1640.195. 
For the plaintiff: Mr. and Mrs. Everett Frooks (Isidor Unger, of counsel), New York, 


NEYS 


For the defendants: Hamlin, Hubbell and Davis (Emerson F. Davis and Charles 
R. Van de Walle, of counsel), New York, N. Y. 


For a prior decision of the U. S. District Court, Southern District of New York, see 


1952 Trade Cases { 67,398. 
[Motion To Dismiss] 


Lee LL, District Judge [In full text except 
for ommusions indicated by asterisks]: De- 
fendants move to dismiss both counts of 
plaintiff's amended complaint, on the 
grounds that they fail to state a claim 
against defendants upon which relief can 
be granted. 


The amended complaint was served pur- 
suant to an order of Judge I. R. Kaufman 
entered on his opinion reported in [1952 
TRADE Cases § 67,398] 109 F. Supp. 125. 


2K OK OK 


The amended complaint contains two 
counts. The first count alleges a claim for 
treble damages based upon an alleged vio- 
iation by defendants of the provisions of 
Section 2 of the Sherman Act [T. 15 
U. S. C. §2] directed against monopolies 
or attempts to monopolize any part of 
interstate or foreign trade. The second 
count alleges a violation of Section 3 of the 
Clayton Act [T. 15 U. S. C. §14] directed 
against agreement or sales containing a 
condition that the purchaser shall not use, 
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or deal in, the merchandise of a competitor. 
Both counts are sought under the private 
right of action section [T. 15 U..S. C. § 15], 
which gives a person injured in his person 
or property by reason of anything forbidden 
in the antitrust laws a right to sue therefor 
in a United States District Court to re- 
cover three-fold the damages he has sus- 
tained. 


[Interstate Commerce Involved] 


Defendant’s present motion raises a 
question as to the legal sufficiency of each 
count of the amended complaint: Judge 
Kaufman’s criticisms of the original com- 
plaint have all been met by the amended 
complaint. There is no need for a dis- 
cussion of each point of criticism or for a 
restatement of the allegations of each count 
of the amended complaint. That interstate 
and foreign commerce are involved and 
affected by the alleged misconduct of the 
defendants is apparent from the detailed 
statement of the relationship between the 
parties, the different kinds of merchandise 
involved, and the plaintiff’s and defendants’ 
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fendants’ conduct (as alleged) did affect 
the interests of the public at the same time 
that it caused the damage to the plaintiff’s 
business. Whether or not the defendants’ 
refusal to sell their product to plaintiff 
constituted a permissible refusal to do 
business with one dealing in a closely com- 
petitive product, is a matter of defense. 
The only question before the court on the 
v. Loew’s Inc. [1944-1945 Trape Cases present motion is the legal sufficiency of 
157,401], 150 F. 2d 738; Pick Manufacturing the allegations of each of the two counts 
Co. uv. General Motors Corp., 80 F. 2d 641. of the complaint. In my opinion each 
; é count alleges a claim on which relief can 
[Motion Denied] be granted. Defendants’ motion is accord- 

It is a fair inference from the allegations 


ingly denied. 
of plaintiff's amended complaint that de- 


dealings in relation thereto. The statute 
applies, even though the injury to the 
plaintiff may affect only his intrastate com- 
merce. Mandeville Island Farms, Inc. v. 
American Crystal Sugar Co. [1948-1949 
TraApE Cases { 62,251], 334 U. S. 219; Sun 
Cosmetic Shoppe v. Elizabeth Arden Sales 
Corp. [1948-1949 TrapE Cases { 62,521], 
178 F. 2d 150; William Goldman Theatres 


[] 67,478] Gay Games, Inc., et al. v. Federal Trade Commission. 


In the United States Court of Appeals for the Tenth Circuit. 
Term, 1952. Dated April 14, 1953. 


On petition for review of an order to cease and desist. 


No. 4539—November 


Federal Trade Commission Act 


Unfair Practices—Unfair Methods of Competition—Interstate Sale of Lottery Devices. 
—A manufacturer who sells and distributes, in interstate commerce, devices designed for 
the specific purpose of selling merchandise by games of chance or lottery, and ihereby 
aids, abets, and induces manufacturers, wholesalers, and retail dealers in merchandise to 
use unfair acts or practices or unfair methods of competition, is engaged in practices 
contrary to the public policy of the United States and violative of the Federal Trade 
Commission Act. 

See the Federal Trade Commission Act annotations, Vol. 2, § 6125.141, 6501.50, 
6501.90, 6680.90. 


Unfair Practices—Interstate Sale of Lottery Devices—Construction of Order.—A 
Federal Trade Commission order which prohibits a manufacturer and an officer of a 
manufacturing company from selling or distributing, in commerce, lottery devices which 
are to be used or which, due to their design, are suitable for use in the sale or distribu- 
tion of merchandise to the public by means of a game of chance is construed to prohibit 
only the distribution, in interstate commerce, of any lottery device which is designed 
to serve as an instrumentality for the sale of articles of merchandise by lottery methods. 

See the Federal Trade Commission Act annotations, Vol. 2, { 6125.508. 

F, W. James. 


For the respondent: John W. Carter, Jr., Atty., Federal Trade Commission, (W. T. — 
Kelley, General Counsel, and Robert B. Dawkins, Asst. General Counsel, Federal Trade 
Commission, were with him on the brief). 


Affirming and enforcing a Federal Trade Commission order in FTC Dkt. 5554. 
Before Purtties, Chief Judge, and Brarron and Huxman, Circuit Judges. 


For the petitioners: 


[Petition To Review Order] 
Puitiies, Chief Judge [/n full text]: This 
matter is here upon petition to review and 
set aside a cease and desist order issued by 
the Federal Trade Commission. 


* Hereinafter referred to as Games, Inc. 
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The Commission issued its complaint in 
which it charged that Noel’s Gay Games, 
Inc., a corporation,’ and Guy E. Noel, indi- 
vidually and as an officer of Games, Inc., 
were engaging in unfair or deceptive acts or 
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practices in commerce in violation of 15 


USCA § 45 (a). 


[Petitioner Engaged in Sale of 
Lottery Devices] 

In the complaint the following facts were 
specifically alleged: 

Games, Inc. is an Ohio corporation with 
its office and principal place of business at 
Muncie, Indiana; Noel is president and 
treasurer of Games, Inc.; Games, Inc. is 
owned, dominated, controlled, and directed 
by Noel; and Games, Inc. and Noel have 
cooperated and acted together in the carry- 
ing out of such alleged unlawful acts and 
practices. 


At the time of the filing of the complaint 
Games, Inc. and Noel were engaged, and 
for more than three years immediately 
prior thereto had been engaged, in the 
manufacture of devices commonly known 
as push cards and punch boards and in 
the sale and distribution of such devices 
to manufacturers of various articles of 
merchandise, who sell such merchandise 
in commerce between and among the 
various states of the United States and in 
the District of Columbia, and to dealers in 
various articles of merchandise in the vari- 
ous states of the United States and the 
District of Columbia. They cause such 
devices so sold to be transported from the 
State of Indiana to the purchasers thereof 
in states of the United States, other than 
Indiana, and the District of Columbia, 
constituting a course of trade in such 
devices. 

Such devices so sold and distributed to 
such manufacturers of and dealers in mer- 
chandise, involved games of chance, gift 
enterprises, or lottery schemes when used 
in making sales of merchandise to the con- 
suming public. Games, Inc. and Noel 
cause to be printed on the faces of some 
of such devices instructions that explain 
the manner in which such devices are to 
be used or may be used in the sale or 
distribution of various specified articles of 
merchandise. 


[Nature of Devices] 


The price of the sales on such devices 
varies in accordance with the individual 
device. For the indicated price a purchaser 
is entitled to one punch or a push from 
the device. When a push or punch is made, 
a disc or printed slip is separated from the 
device and a number is disclosed. The 
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numbers are effectively concealed from 
prospective purchasers and from purchasers 
until a selection has been made and the 
push or punch completed. Certain specified 
numbers entitle purchasers to designate 
articles of merchandise. Persons securing 
winning numbers receive articles of mer- 
chandise without additional cost, so that 
the prices they pay are much less than the 
normal retail prices of such articles. Per- 
sons who do not secure winning numbers 
receive nothing for their money, other than 
the privilege of making a push or punch 
from the device. Articles of merchandise 
are thus distributed to the consuming or 
purchasing public wholly by lot or chance. 


Other such devices have no instructions 
thereon, but have blank spaces provided 
therefor wherein the purchasers thereof 
place instructions, which have the same 
import as the above-mentioned instructions. 


The only use to be made of such devices 
and the only manner in which they are 
used by the ultimate purchasers thereof 
is in combination with other merchandise, 
thus enabling the ultimate purchaser to 
sell or distribute merchandise by means of 
lot or chance. 


[Element of Chance Affects Public] 


Many persons, firms, and corporations, 
who sell and distribute articles of merchan- 
dise in commerce between and among the 
various states of the United States and in 
the District of Columbia, purchase such 
devices and pack and assemble them with 
assortments of various articles of mer- 
chandise. Retail dealers, who have pur- 
chased such assortments, either directly or 
indirectly, expose the same to the purchas- 
ing public and sell or distribute articles of 
merchandise by means of such devices. Be- 
cause of the element of chance involved in 
connection with the sale and distribution of 
such merchandise by means of such devices, 
many members of the purchasing public 
have been induced to trade or deal with 
retail dealers selling or distributing such mer- 
chandise by means thereof and many retail 
dealers have been induced to deal with 
or trade with manufacturers, wholesale 
dealers, and jobbers who sell and distribute 
such merchandise, together with such 
devices. 


[Material Allegations of Complaint Admitted] 


Games, Inc. and Noel filed an answer 
in which they denied the allegations of the 
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complaint. A hearing was held before an 
examiner designated by the Commission. 
Thereafter, Games, Inc. and Noel with- 
drew their original answer and filed a 
substituted answer in which they admitted 
all the material allegations of the complaint, 
and consented that the matter be deter- 
mined by the Commission on the complaint 
and answer. 


[Commission's Order] 


Thereafter, the Commission found the 
facts as alleged in the complaint and’ ad- 
mitted by the answer and concluded that 
the practices of Games, Inc. and Noel “are 
all to the prejudice and injury of the public 
and constitute unfair acts and practices in 
commerce within the intent and meaning 
of the Federal Trade Commission Act’ and 
entered its order directing Games, Inc. 
and Noel to cease and desist from 


“Selling or distributing in commerce, 
as ‘commerce’ is defined in the Federal 
Trade ‘Commission Act, push cards, 
punchboards, or other lottery devices 
which.are to be used or which, due to 
their design, are suitable for use in the 
sale or distribution of merchandise to 
the public by means of a game of chance, 
gift enterprise, or lottery scheme.” 


[Propositions of Law Involved] 


Two propositions of law which control 
the disposition of this case are now well 
established by the adjudicated cases. They 
are: (1) The practice of selling goods by 
means which itivolve a game of chance, gift 
enterprise, prize or lottery is contrary to 
the established public policy of the United 
States’; and (2) Persons who sell and 
distribute, in interstate commerce, devices 
designed for the purpose of selling mer- 
‘chandise by games of chance or lottery, 
and thereby aid, abet and induce manufac- 
turers and wholesale and retail dealers in 
merchandise to use either unfair or decep- 
tive acts or practices or unfair methods 


2 Federal. Trade Commission v. Keppel & 
Bro., Inc., 291 U. S. 304, 313; Zitserman v. 
Federal Trade Commission, 8 Cir. [1952 
TRADE CASES f 67,390], 200 F. 2d 519, 522; 
‘Globe Cardboard Novelty Co. v. Federal Trade 
Commission, 3 Cir. [1950-1951 TRADE CASES 
| 62,947], 192 F. 2d 444, 446; Modernistic Candies 
v. Federal Trade Commission, 7 Cir. [1944-1945 
TRADE CASES { 57,301], 145 F. 2d 454, 455; 
see also Maltz v. Sax, 7 Cir., 134 F. 2d 2, 4. 

8 Chas. A. Brewer & Sons v. Federal Trade 
Commission, 6, Cir. [1946-1947 TRADE CASES 


757,515], 158 F. 2d 74, 77-79; Zitserman v. 
Federal Trade Commission, 8 Cir. [1952 
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of competition, are engaged in practices 
contrary to the public policy of the United 
States and violative of the Federal Trade 
Commission Act? 


[Effect of Sales on Interstate Commerce] 


The devices here involved were designed 
for the specific purpose of selling merchan- 
dise by game of chance or lottery. The 
acts and practices of Games, Inc. and Noel 
aid, abet and induce manufacturers and 
wholesalers to distribute merchandise 
packed and assembled with such devices 
and aid, abet and induce retail dealers 
to engage in the sale of merchandise by 
game of chance or lottery and thus aid, 
abet and induce unfair and deceptive acts 
and practices and unfair methods of com- 
petition, adversely affecting interstate com- 
merce and commerce in the District of 
Columbia. 


We conclude that the acts and practices 
of Games, Inc. and Noel are violative of 
the Federal Trade Commission Act and 
within the power of the Commission to 
prohibit. 


[Construction of Order] 


Games, Inc. and Noel assert that the 
order is broader than the complaint and 
urged modification thereof. A like con- 
tention with respect to similar orders has 
been considered by a number of the courts. 
See: Consolidated Mfg. Co. v. Federal Trade 
Commission, 4 Cir. [1952 Trane CAsEs 
{ 67,349], 199 F. 2d 417, 418; Globe Card- 
board Novelty Co. v. Federal Trade Commis- 
sion, 3 Cir. [1950-1951 TrapnE Cases { 62,947], 
192 F. 2d 444, 447, and cases there cited. 

We construe the order to prohibit only 
the distribution, in interstate commerce, of 
any punch card, punch board or other 
device which is designed to serve as an 
instrumentality for the sale of articles of 
merchandise by lottery methods. So con- 
strued, the order is freed from objection. 


TRADE CASES { 67,390], 200 F. 2d 519, 522, 
523; Consolidated Mfg. Co. v. Federal Trade 
Commission, 4 Cir. [1952 TRADE CASES 
67,349], 199 F. 2d 417, 418; Globe Cardboard 
Novelty Co. v. Federal Trade Commission, 6 


Cir. [1950-1951 TRADE CASES jf 62,947], 192 
F. 2d 444, 446, 447; Modernistic Candies v, Fed- 
eral Trade Commission, 7 Cir. [1944-1945 


TRADE CASES { 57,301], 145 F. 2d 454, 455; 
Lichtenstein v. Federal Trade Commission, 9 
Cir. [1952 TRADE CASES f 67,224], 194 F. 2d 
607, 609, 610; Feitler v. Federal Trade Commis- 
sion, 9 Cir. [1953 TRADE CASES { 67,434], — 
F. 2d —, (decided January 28, 1953). 
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[Order Affirmed] enforcing it in accordance with''the pro- 
The order of the Commission is affirmed ViSions of 15 USCA § 45 (c). 
and judgment will be entered by this court 


[67,479] Independent Grocers Alliance Distributing Co., et al, v. Federal Trade 
Commission, 


In the United States Court of Appeals for the Seventh Circuit. October Term, 1952, 
April Session, 1953. No. 10606. Dated April 29, 1953. 


Petition for review of order of the Federal Trade Commission. 


Clayton Antitrust Act and Robinson-Patman Price Discrimination Act 


Brokerage Fees—Transactions on Behalf of Affiliated Wholesalers—Sufficiency of 
Findings.—A Federal Trade Commission finding that a grocers alliance acted for and on 
behalf of its affliated wholesalers in purchasing transactions, instead of acting for and on 
the behali of sellers from which the grocers alliance received brokerage, as contended by the 
grocers alliance, is affirmed where the Commission based such findings upon (1) franchise 
agreements between the grocers alliance and its wholesalers; (2) license agreements of 
the grocers alliance to the sellers authorizing such sellers to use brands, labels and trade 
marks belonging to the alliance; (3) the ownership and management of the grocers alli- 
ance; and (4) disbursements made by the grocers alliance of the brokerage it received in 
such transactions. Therefore, a Federal Trade Commission order prohibiting a grocers 
alliance from accepting brokerage fees from sellers of grocery products and related com- 
modities is affirmed. 


See the Robinson-Patman Act annotations, Vol. 1, J 2214.3490, 2214.73, 2214.85. 


Examination of Stipulation of Facts—Commission’s Findings Conclusive—Weight of 
Facts.—When a court gives considerable time to an examination of a stipulation of facts and 
exhibits and is satisfied that the findings of the Commission are supported by the stipula- 
tion and the inferences properly drawn therefrom, the findings of the Commission are 
regarded as conclusive. Furthermore, the weight to be given to established facts, as well 
as the inferences to be drawn therefrom, is for the Commission to decide. 


See the Clayton Act annotations, Vol. 1, J 2031.12. 


Brokerage Fees—Acceptance of Brokerage Fees by Intermediaries Prohibited—When 
a grocers alliance, which acts as an intermediary in behalf or under the control of buyers, 
receives brokerage payments upon the purchases of such buyers, it violates Section 2 (c) 
of the Clayton Antitrust Act, as amended by the Robinson-Patman Act. 


See the Robinson-Patman Act annotations, Vol. 1, 2214. 


Procedure—Motion to Adduce Additional Evidence—Stipulation—Where a case is 
submitted to the Commission upon a stipulation which provided that without the adduction 
of other evidence the Commission might proceed to consider a stipulation, briefs, and argu- 
ments and dispose of the matter, a motion ‘for leave to adduce additional evidence is 
denied, although the petitioners claim that counsel appearing in support of the complaint 
would not agree to incorporate additional proof in the stipulation, assert that to make an 
offer of proof would have been a useless act, and claim that they believe that the decision 
of the Commission would be in their favor on other grounds, and that such evidence was 
not necessary. 


See the Clayton Act annotations, Vol. 1, { 2031.28. 

For petitioners: L. W. Sherwood and Lewis G. Groebe, Chicago, III. 
For respondent: W. T. Kelley, Washington, D. C. 

Affirming a Federal Trade Commission order in FTC Dkt. 5433. 
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Before Major, Chief Judge, and FINNEGAN and Swarm, Circuit Judges. 


[Petition to Review Order] 


FINNEGAN, Circuit Judge [Jn full text]: 
This is a petition to review and set aside a 
cease and desist order issued by the Federal 
Trade Commission as the outcome of a 
complaint charging petitioner and others 
with having violated Section 2 (c) of the 
Clayton Act, as amended by the Robinson- 
Patman Act. 


[Allegations of Complaint) 


The complaint, issued on April 18, 1946, 
alleged that the petitioner, Independent 
Grocers Alliance Distributing Company, 
while acting as an intermediary, had been 
and was accepting brokerage and commis- 
sion from numerous sellers on transactions 
in which the Alliance was in fact acting 
on its own behalf and in behalf of the pur- 
chasers in such transactions in violation of 
Section 2 (c) of the Clayton Act, as amended. 
The section provides as follows: 


“Section 2 (c). That it shali be unlaw- 
ful for any person engaged in commerce, 
in the course of such commerce, to pay or 
grant, or to receive or accept, anything of 
value as a commission, brokerage, or 
other compensation, or any allowance or 
discount in lieu thereof, except for serv- 
ices rendered in connection with the sale 
or purchase of goods, wares, or merchan- 
dise, either to the other party to such 
transaction or to an agent, representative, 
or other intermediary therein where such 
intermediary is acting in fact for or in 
behalf, or is subject to the direct or in- 
direct control, of any party to such trans- 
action other than the person by whom 
such compensation is so granted or paid.” 
A0UStats 1527/4 5a pas Ce Anesecumlonc)r 


The complaint identified the purchasers 
as wholesale grocery concerns affiliated 
with I. G. A. by virtue of contracts or so- 
called franchise agreements. The complaint 
charged that in addition to I. G. A. and 
its directors, the provisions of Sec. 2 (c) 
were violated by The Grocers Company 
and its directors, who were charged with 
receiving and accepting for the benefit of 
the wholesale grocers affiliated with I. G. A, 
part of the brokerage fees collected by the 
Alliance on the purchases of such whole- 
salers. Stokely Brothers & Company, Inc., 
Jersey Cereal Company, Dean Milk Com- 
pany, and Cupples Company were also 
charged with violations by reason of the 
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payment of brokerage to the Alliance on 
purchases and sales in which the Alliance 
was acting for and in behalf of its affiliated 
wholesalers. These sellers are alleged to 
be typical of a large group of manufac- 
turers, producers, and processors engaged 
in selling a substantial portion of their 
commodities to buyers who purchased through 
I. G, A. as an intermediary for such buyers. 
Franklin MacVeigh & Company, E. R. 
Godfrey & Sons Company, Winston & 
Newell Company, and Wetterau Grocer 
Company, Inc., are charged individually 
and as members of a class consisting of 
wholesale grocery concerns, each of which 
was alleged to be affiliated with and under 
contract with I. G. A., and each of which 
was a stockholder of the Grocers Company, 
with having received brokerage or an al- 
lowance in lieu thereof on purchases they 
made through IJ, G. A. 


The Jersey Cereal Company, Dean Milk 
Company, and Cupples Company did not 
file answers to the complaint. Stokely-Van 
Camp, Inc. (designated in the complaint as 
Stokely Brothers & Company, Inc.) an- 
swered denying the charges but took no 
further part in the proceedings. The Gro- 
cers Company, and its directors, and E. R. 
Godfrey & Sons Company, Wetterau Gro- 
cer Company, Inc., and Winston & Newell 
filed answers admitting the material alle- 
gations of the complaint with a few minor 
corrections that raised no controversial is- 
sues. Winston & Newell also entered into 
a stipulation as to certain facts not encom- 
passed in its answer and later successfully 
argued to the Commission that it should 
not be included in any order that might 
be issued. Franklin MacVeigh & Com- 
pany joined in the stipulation of facts signed 
by petitioners herein, but took no further 
part in the proceedings. 


The answer filed by Independent Gro- 
cers Alliance Distributing Company and its — 
six directors denied the material allegations 
of the complaint. In particular it was 
denied that I. G, A., when acting as an 
intermediary in purchase and sales trans- 
actions, was acting in its own behalf and for 
and in behalf of the purchasers in such 
transactions. On the contrary, it was as- 
serted that I. G. A. had acted for and in 
behalf of the sellers in all purchase and 
sales transactions in which it has been 
engaged. 
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[Provisions in Stipulation of Facts] 


The issues raised by the answer of the 
Alliance and its directors were disposed of 
by a stipulation of facts which incorporated 
numerous exhibits. The stipulation was 
signed by counsel representing the com- 
plaint, by counsel for the I. G, A., and its 
directors, and also by counsel for Franklin 
MacVeigh & Company. 

The stipulation provided that with re- 
spect to the parties the Commission might 
without: 


“* * * the adduction of other evidence, 
and without intervening procedure, hear 
this matter on the complaint, respond- 
ents’ answers, this stipulation, briefs and 
oral arguments by counsel for the re- 
spondents and for the Commission, and 
proceed to make and enter its findings 
of fact, inferences, and conclusions based 
thereon and enter its order disposing of 
this proceeding.” 

At a subsequent hearing before the ex- 
aminer three of the six directors of I. G. A, 
t. e., James D. Godfrey, Ned N. Fleming, 
and Robert H. Perlitz after changing at- 
torneys, and after leave obtained, withdrew 
the answer previously filed in so far as it 
applied to them, and filed a substitute an- 
swer admitting the material allegations of 
the complaint with some few unimportant 
factual corrections. These parties took no 
further part in the proceedings. 


[Proposed Findings of Fact Filed} 


Proposed findings of fact and conclusions 
were filed with the hearing examiner by 
counsel supporting the complaint and by 
counsel for petitioners herein, and the ex- 
aminer heard oral argument on the various 
contentions advanced. Thereafter he filed 
his recommended decision and the matter 
was briefed and oral argument was had be- 
fore the Commission on November 23, 1948. 
Before the Commission reached a decision, 
two vacancies occurred in its membership 
and when these were filled, the Commis- 
sion, on its Own motion, set the matter 
down for reargument, which took place on 
November 2, 1950. 


[Petition for Leave to Adduce Additional 
Evidence} 


On April 16, 1951, some five months after 
the second oral argument to the Commis- 
sion, the petitioners herein filed a petition 
with the Commission for leave to adduce 
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additional evidence, This petition was made 
on the ground that certain remarks of Com- 
mission counsel during the reargument be- 
fore the Commission were prejudicial to 
petitioners, and, that consequently, they 
were entitled to submit evidence in contra- 
diction. On May 17, 1951, the Commission 
denied the petition for the reason that the 
record was clearly sufficient to enable it 
to dispose of all issues involved and the 
evidence proposed to be introduced would 
be irrelevant and immaterial to any of the 
issues. On March 7, 1952, the Commission 
entered its findings as to the facts, con- 
cluded that petitioners and certain other 
parties had violated sec. 2 (c) of the Robin- 
son-Patman Act as alleged, and entered 
its order to cease and desist. 

On April 3, 1952, petitioners filed in this 
Court a petition to review and set aside the 
Commission’s order. Thereafter, on Nov- 
ember 3, 1952, they filed a petition for leave 
to adduce additional evidence. This peti- 
tion the Court denied without prejudice to 
the right of petitioners to renew the request 
upon the hearing on the merits. 


[Petitioners Contend that Alliance Acted for 
Sellers] 


Petitioners contend that the cease and 
desist order of the Commission should be 
set aside because they claim the I. G. A. 
acted for the sellers in the transactions in 
connection with which the Alliance received 
brokerage or commissions from the sellers; 
and that I. G. A. in such transactions did 
not pass on to the buyers brokerage or 
commissions it received from the sellers. 
They likewise urge in the alternative that 
this court direct that the cause be remanded 
to the Commission to hear evidence on the 
question whether, since the effective date 
of the Act charged to have been violated, 
the Alliance rendered brokerage services 
to the sellers under agreements with such 
sellers. 

The respondent Commission on the other 
hand urges the affirmance of the order is- 
sued against I. G. A. and its directors. 


[FTC Findings Summarized] 


The question presented by the first and 
second contentions of the petitioners is 
whether or not the Alliance, as an inter- 
mediary in the purchase transactions of 
its affiliated wholesalers, acts for and on 
behalf of such wholesalers or acts for and 
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on behalf of the sellers in such transactions. 
The Commission considering the facts 
shown with respect to the franchise agree- 
ments between Alliance and its wholesalers, 
considering also the license agreements of 
Alliance to the sellers authorizing such 
sellers to use labels, brands and trade 
marks belonging to Alliance, and consider- 
ing the ownership and management of 
J. G. A., and the disbursements made by the 
Alliance of the brokerage it received in such 
transactions, found that I. G. A. acted for 
and on behalf of its affiliated wholesalers 
in such transactions. 


We might, as the Commission did, ex- 
amine in detail each of the above specified 
phases of the question involved. The find- 
ing of facts made by the Commission em- 
braces more than 35 printed pages of the 
record, and any examination we might 
make would be equally as lengthy. Mani- 
festly such an examination is not practicable 
in this opinion. In its last finding the Com- 
mission, in summarizing its examination, 
said: 


“Paragraph 18: (a) In the transactions 
of purchase and sale hereinbefore de- 
scribed, respondent Independent Grocers 
Alliance Distributing Company has, by 
reason of the facts already set forth, 
including more particularly those referred 
to in this sub-paragraph, acted for and in 
its own behalf and for and in behalf of the 
buyer-respondent and other buyers.” 


“(1) The capital stock of respondent 
Independent Grocers Alliance Distribut- 
ing Company is and has been owned and 
controlled by two holding corporations— 
Market Specialty Company and the Gro- 
cers Company—the controlling stock of 
both of which is owned by individuals, 
partnership, or corporations which also 
own or control, directly or indirectly, 
through stock ownership, or otherwise, 
wholesale grocery firms which are and 
have been buyers through said respondent, 
and which directly or indirectly receive 
and have received the benefit of broker- 
ages, or commissions paid by sellers to 
respondent Independent Grocers Alliance 
Distributing Company on said buyers’ 
purchases; and, further, each of respond- 
ent Independent Grocers Alliance Dis- 
tributing Company’s officers and directors, 
with the exception of William W. Thomp- 
son, is an official or director of a whole- 
sale grocery firm which is or has been 
a buyer of merchandise through Inde- 
pendent Grocers Alliance Distributing 
Company and which directly or indirectly 
receives and has received the benefit of 
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brokerages or commissions paid to Inde- 
pendent Grocers Alliance Distributing 
Company by sellers ‘upon said: buyers’ 
purchases. : ae ite 

“(2) Through the operation of fran- 
chise agreements executed’ between re- 
spondent Independent Grocers. Alliance 
Distributing Company and its affiliated 
wholesale grocers, said respondent. col- 
lects and receives from said wholesale 
grocers certain monthly fees as compen- 
sation for purchasing services and for 
other services rendered to said wholesale 
grocers in connection with their purchase 
and sale of merchandise; and, further, in 
connection with merchandise: packed for 
sale under I. G. A. labels, allots, restricts, 
and designates the territory and channels 
through which said mérchandise may be 
sold. 

“(3) Through the operation of con- 
tracts executed between respondent In- 
dependent Grocers Alliance Distributing 
Company and selected seller-respondents 
and other selected sellers, packers, manu- 
facturers, and producers, respondent In- 
dependent Grocers Alliance Distributing 
Company specifies and,controls the qual- 
ity of merchandise which said sellers may 
pack and sell under the I. G. A. brands; 
controls, restricts, and designates the 
number and type of buyers to whom said 
merchandise may be sold, and determines 
through negotiation with said sellers the 
prices at which said merchandise may be 
sold to said buyers. 

“(4) Respondent Independent Grocers 
Alliance Distributing Company passes on 
and has passed on said. brokerages, com- 
missions, or other compensation received 
by it from sellers to the buyer-respond- 
ents and other buyers in the form of 
services, including advertising allowances 
restricted to the promotion of I. G. A.- 
branded merchandise and known as ‘ter- 
ritorial advertising’ and in the form of 
stock dividend payment, 50% of which 
said respondent paid to its stockholder- 
respondent the Grocers Company, for the 
benefit of the buyer-respondents (except 
Winston & Newell Co.) and other buyers 
who own the majority ot the stock of 
respondent the Grocers Company.” 


[Findings of Commission Conclusive] 
In view of the ultimate finding the Com- 


mission necessarily concluded that I. G. A. 


in accepting brokerage fées or commissions 
on the purchases of its affiliated wholesalers 
was violating the provisions of sec. 2 (c) 
of the Robinson-Patman.Act.. Accordingly, 
the Commission entered its order requiring 
petitioners to cease and desist from: 
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“Receiving or accepting, directly or in- 
directly, from any seller, or from re- 
spondent Independent Grocers Alliance 
Distributing Company, anything of value 
aS a commission, brokerage, or other 
compensation, or any allowance or dis- 
count in lieu thereof, upon any purchase 
for the accotint of respondent Independ- 
ent Grocers Alliance Distributing Com- 
pany or for the account of any stockhholder 
of respondent Independent Grocers Al- 
liance Distributing Company or respond- 
ent The Grocers Company, or for the 
account of any wholesale grocery concern 
affliated or under contract with respond- 
ent Independent Grocers Alliance Dis- 
tributing Company, or in connection with 
any purchase where in said respondents 
act in fact for or in behalf or subject to 
the direct or indirect control of any party 
to the transaction other than the seller.” 


We have given considerable time to an 
examination of the stipulation of facts and 
of the exhibits attached thereto and are 
satisfied that the findings of the Commis- 
sion are supported by the stipulation and 
inferences properly drawn therefrom. Asa 
consequence we must regard the findings 
of the Commission as conclusive. Federal 
Trade Com. v. Standard Education Society, 
302 U.S. 112; Federal Trade Com. v. Algoma 
Lumber Co., 291 U. S. 67; Modern Marketing 
Service v. Federal Trade Com. [1944-1945 
TRADE Cases § 57,383], 149 F. 2d 970-973. 
Furthermore, the weight to be given to 
established facts, as well as the inferences 
reasonably to be drawn therefrom, are for 
the Commission. Federal Trade Com. vw. 
Pacific States Paper Trade Assn., 273 U.S. 
52-63. 


[Role of Intermediaries] 


There is abundant authority to the effect 
that intermediaries acting in behalf or under 
the control of buyers may not receive 
brokerage payments upon the purchases of 
such buyers. Biddle Co. v. Federal Trade 
Com., 96 F. 2d 687; Oliver Bros., Inc. v. 
Federal Trade Com., 102 F, 2d 763, Modern 
Marketing Service v. Federal Trade Com. 
[1944-1945 TRapE Cases { 57,383], 149 F. 
2d 970 and Federal Trade Com. v. Herzog 
[1944-1945 Trane Cases { 57,393], 150 F. 
2d 450. 


[Consideration of Leave to Adduce Additional 
Evidence} 


It remains to consider petitioner’s con- 
tention that they should have been per- 
mitted to adduce additional evidence and that 
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the cause should be remanded to the Commis- 
sion with directions that they be allowed 
to do so. 


The right to present a petition for leave 
to adduce additional evidence is governed 
by sec. 11 of the Clayton Act (38 Stat. 734, 
15 U. S. C. A. 21). The peftinent part of 
sec. 11 is as follows: 


“Tf either party shall apply to the court 
for leave to adduce additional evidence, 
and shall show to the satisfaction of the 
court that such additional evidence is 
material and that there were reasonable 
grounds for the failure to adduce such 
evidence in the proceeding before the 
commission, authority, or board, the court 
may order such additional evidence to be 
taken before the commission, authority, 
or board and to be adduced upon the 
hearing in such manner and upon such 
terms and conditions as to the court may 
seem proper, * * *” 


In the matter at bar the cause was sub- 
mitted to the Commission upon a stipula- 
tion (already quoted) which provided that 
without the adduction of other evidence the 
Commission might proceed to consider the 
stipulation, briefs and arguments and dis- 
pose of the matter. The complaint herein 
was filed on behalf of the Federal Trade 
Commission on April 18, 1946. The stipu- 
lation appears to have been entered into 
in 1947. The petition for leave to adduce 
additional evidence was filed in 1951. 


The petitioners made no offer of proof 
of any kind before the Commission and 
leave to adduce additional evidence was 
denied by the Commission on May 17, 1951. 


[Petitioner's Contentions Inadequate] 


Petitioners in their briefs in this court 
claim that counsel appearing in support of 
the complaint would not agree to incorpo- 
rate the additional proof in the stipulation. 
They now assert that to make an offer of proof 
would have been a useless act, and extremely 
expensive, and they further claim that they 
believed the decision of the Commission 
would be in their favor on other grounds, 
and that such evidence was not necessary. 


We are not impressed by petitioner’s 
present contentions. The Supreme Court 
said in Southport Petroleum Co. v. Labor 
Board, 315 U. S. 100: 


“To insure that (the petition) would be 
used only for proper purposes and not 
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[Order Affirmed] 


The petition to set aside and vacate the 
Commission’s order and the motion for the 
entry of an order remanding the cause to 
the Commission are, and each of them is 
therefore denied, and the order of the 
Federal Trade Commission against I. G. A. 
and its directors is affirmed. 


abused by resort to it as a mere instru- 
ment of delay, Congress provided that 
before the Court might grant relief there- 
under it must be satisfied of the material- 
ity. of the additional evidence, and that 
there were reasonable grounds for failure 
to adduce it at the hearing before the 
Board = 7 


[7 67,480] In re Investigation of World Arrangements with Relation to the Produc- 
tion, Transportation, Refining and Distribution of Petroleum in Possible Violation of Title 
15, U. S. Code, Sections 1-23. 


In the United States District Court for the District of Columbia. 
Dated April 28, 1953. 


Misc. No. 19-52. 


Sherman Antitrust Act 


Grand Jury Proceedings—Discharge of Grand Jury—Orders Vacated—Release of 
Impounded Documents.—A court, believing that it was a wise, judicious, and patriotic 
move on the part of the Government, granted a Government motion to discharge the 
grand jury investigating alleged world arrangements with relation to the production, trans- 
portation, refining, and distribution of petroleum in possible violation of the antitrust laws. 
Furthermore, a motion to vacate the swbpoena duces tecum which was in existence, together 
with all orders directing the production of documents, will be granted. Documents which 


were impounded will be released. 


See the Sherman Act annotations, Vol. 1, § 1630.101, 1630.151. 


For the United States: Leonard J. Emmerglick, Special Assistant to the Attorney 
General, and Leo A. Rover, United States Attorney. 


For prior opinions of the U. S. District Court, District of Columbia, and the Court of 
Appeals, District of Columbia, see 1952 Trade Cases { 67,385, 67,358, 67,351, 67,350. 


Honorable JAMEs R. KirKLAND, District 
Judge, presiding. 


[Proceedings on Motion To Discharge Grand 
Jury| 

{In full text] The Court: 
glick. 

Mr. Emmerglick: Your Honor please, I 
ask permission to address the Court on be- 
half of the Attorney General of the United 
States and Mr, Leo A. Rover, the United 
States Attorney for this District who is here 
in court this morning, in the matter of 
Investigation of World Arrangements with 
Relation to the Production, Transportation, 
Refining and Distribution of Petroleum in 
possible violation of Title 15, United States 
Code, Sections 1 to 23, being Miscellaneous 
No. 19-52 in this Court. 

The Court will recall that on January 28, 
an order was entered extending for ninety 
days each of the dates fixed by the prior 
order of this Court, directing the production 
of documents and other action by the movants. 
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Mr. Emmer- 


The extension was sought and granted to 
enable the Attorney General to consider 
the important questions of policy and na- 
tional security involved in this proceeding 
and to confer with other officials of the 
Government on that subject. 


Early this month, Your Honor, the At- 
torney General completed his study and 
consideration of these matters, in the course 
of which he conferred with the President, 
with Cabinet officers and with the Chairman 
of the Joint Chiefs of Staff. It was con- 
cluded in these discussions that, in the 
presence of existing world tensions, the 
necessary enforcement of the antitrust laws 
against an alleged world petroleum cartel 
should, in the interests of the national se- 
curity, be pursued through civil rather than 
criminal proceedings. President Eisenhower 
therefore requested the Attorney General 
to make applications to this Court to ac- 
complish and carry out this national policy. 
It is a policy which, in general objective, 
has the endorsement of both the President 
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of the United States and the last retiring 
President of the United States. 


The Court will recall that on January 
12, 1953, President Truman in a letter to 
the Attorney General, Attorney General Mc- 
Granery, declared that as a result of factors 
which have emerged since the institution 
of the current grand jury investigation and 
I quote: 

“T am of the opinion that the interest of 
national security might be best served at 
this time by resolving the important ques- 
tions of law and policy involved in that 
investigation in the context of civil litiga- 
tion rather than in the context of a crimi- 
nal proceeding.” 


The applications about to be made to the 
Court, Your Honor, are therefore based 
upon the considered judgment of two 
Presidents, two Secretaries of State or their 
principal representatives, two Secretaries of 
Defense, and, in addition, the Chairman of 
the Joint Chiefs of Staff, the Central In- 
telligence Agency, and a number of present 
and former Cabinet members. 


On April 21 last, the Department of Jus- 
tice filed a civil suit in this Court against 
the five major petroleum companies of the 
United States charging that they, by their 
own acts and through subsidiaries and af- 
filiated companies, have violated Sections 1 
and 2 of the Sherman Act and Section 73 
of the Wilson Tariff Act by a continuing 
conspiracy to restrain interstate and foreign 
commerce and to monopolize foreign com- 
merce, and by actual monopolization of for- 
eign commerce of the United States in 
petroleum and petroleum products. The com- 
plaint requests as relief such remedies as are 
appropriate to terminate the offenses and 
prevent their recurrence. Upon filing the 
complaint, the Attorney General issued a 
press release and I think that three para- 
graphs of it are significant in connection 
with the purposes of the Department. With 
Your Honor’s permission, I would like to 
indicate the purposes of the Department by 
quoting briefly from that press release: 


“The Attorney General, in announcing 
filing of the complaint, explained that 
joinder of other companies, domestic and 
foreign, as parties defendant, would be 
determined after the Government has the 
benefit of studying documents which it is 
moving to secure from the five defend- 
ants and their subsidiaries. 

“Motions being served ask the court 
to order the five companies to produce 
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their documents and those of their sub- 
sidiaries and affiliated companies located 
in the United States as to their operations 
abroad and related activities in the United 
States. The documents sought are the 
same categories of documents which the 
District Court ordered the companies to 
produce by April 28 in the Grand Jury 
investigation. 

“Mr. Brownell said that if examination 
of these documents shows the need for 
documents abroad or additional parties, 
the Government will apply to the court 
for the necessary orders.” 


Your Honor, we have served motions 
upon all of the defendants for production of 
the documents they have been under order 
to produce in this Court today in connec- 
tion with the grand jury proceedings, and 
these motions are on file awaiting hearing in 
the ordinary course. 


Now, before presenting our applications 
to the Court with respect to the existing 
subpoenas duces tecum and the orders of this 
Court based upon them, and with respect 
to the grand jury, the Attorney General 
wishes to make it very clear that if full 
development of the facts in the course of 
the civil proceeding should indicate a viola- 
tion of the law which calls for criminal 
prosecution, the Attorney General will pre- 
sent the facts to a grand jury. It is the 
Government’s position that a prima facie 
case warranting the filing of a civil com- 
plaint is disclosed by facts now available 
and for this reason we have filed our com- 
plaint. But discovery is needed, Your Honor, 
to ascertain the entire dimensions of the 
case, all the means employed, and all of 
the effects of what has been done and is 
being done. The first object of a civil pro- 
ceeding, within the letter and spirit of the 
Rules of Civil Procedure, will be investiga- 
tory. 

Your Honor wiil recall that the Court was 
informed that there had been set up a com- 
mittee of representatives of the Depart- 
ments of State, Defense and Justice, and 
of the Central Intelligence Agency to screen 
documents produced by the companies prior 
to their presentation to the Grand Jury. 
It has been arranged that this committee 
will function to screen documents produced 
under discovery orders in the civil proceed- 
ings. Documents which ought not to be 
disclosed will be kept confidential and, in- 
deed, where one member of the screening 
committee believes that a document should 
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be guarded from disclosure in the interest 
of national security, then in the event of 
disagreement within the screening commit- 
tee, provision has been made for decision 
of the dispute by the President himself. 


Now, upon these representations, Your 
Honor, we respectfully move the Court for 
orders vacating the subpoenas duces tecum 
and the orders of the Court based thereon, 
and discharging the grand jury for the rea- 
sons stated. We believe that those reasons, 
grounded upon the highest considerations 
of national security, are cogent ones war- 
ranting the exercise of this Court’s discre- 
tion in favor of granting these motions 
under the Rules of Criminal Procedure and 
its inherent authority. 


I have a very short order in draft to 
present to Your Honor and, with your per- 
mission, so that the record may be complete, 
I would like to read it: 


“On application in open court made this 
day by the Attorney General for the 
United States and good cause appearing, 
it is on this 28th day of April, 1953, 
ordered that all existing subpoenas issued 
in this proceeding be and they are hereby 
quashed and all orders of this Court di- 
recting production of documents and other 
acts in obedience to such subpoenas are 
hereby vacated.” 


May I hand this order to Your Honor 
for your consideration? 


The Court: Have you also a second order 
discharging the Grand Jury? 
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Mr. Emmerglick: We have not drafted 
one. I wanted to. consult Your Honor’s 
pleasure as to the form that should take. 


The Court: Well, I think it could be a 
very short one. 


On the motion of the Special Assistant 
to the Attorney General, who moves the 
Court at the present time to discharge the 
Grand Jury, the Court, believing that:it is 
a wise, judicious and patriotic move on the 
part of the Government, grants such motion 
and the Court will notify the individual 
members of the panel of the fact that the 
Grand Jury as a body has been discharged 
as of this date. 


The Court will also grant the motion to 
vacate the subpoena duces tecum which was 
in existence, together with all orders that 
have been issued thereunder. 

Accordingly, at this time, the Court hear- 
ing no objection, the Court will sign the 
order as tendered by counsel and will di- 
rect Mr. Emmerglick to prepare another 
short order discharging the Grand Jury. 
I am also going to sign an order releasing 
documents which were impounded in this 
case. 


Mr. Emmerglick: Very well, Your Honor. 


The Court: Are there any further matters 
before the Court at this time? 

Mr. Emmerglick: I have nothing. 

The Court: Very well, then you may 
adjourn this case until further notice and 
we will resume on the case on trial as soon 
as the courtroom is cleared. 


[| 67,481] United States v. Sears, Roebuck & Company, The B. F. Goodrich Com- 


pany, and Sidney J. Weinberg. 


In the United States District Court for the Southern District of New York. 


73-293. Filed April 28, 1953. 


Civil 


Case No. 1117 in the Antitrust Division of the Department of Justice. 


Clayton Antitrust Act 


Interlocking Directorates—Competing Corporations—Elimination of Competition by 
Agreement.—It is unlawful under Section 8 of the Clayton Antitrust Act for a person to 
be a director of two corporations when the two corporations are of the required size, when 
each corporation is engaged in commerce, and when the two corporations are “competitors, 
so that the elimination of competition by agreement between them would constitute a viola- 
tion of any of the provisions of any of the antitrust laws.” Since a price fixing or division 
of territory agreement would eliminate competition between them, and since such an 
agreement would per se violate at least one of the provisions of the antitrust laws, namely 
Section 1 of the Sherman Antitrust Act, Section 8 forbids the person to be a director of 
both corporations. 


See the Clayton Act annotations, Vol. 1, J 2028.40. 
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Interlocking Directorates—Competing Corporations—Type of Agreement in Violation 
of the Antitrust Laws—Test.—In establishing that an interlocking directorate is unlawful, 
it is not necessary to show that two corporations compete with each other in interstate 
commerce. It is only necessary to show that they are competitors “so that” the elimination 
of competition by agreement between them would constitute a violation of the antitrust 
laws. Likewise, it is not necessary to show that a hypothetical merger between the two 
corporations “‘may be substantially to lessen competition, or to tend to create a monopoly.” 
All methods of violating the antitrust laws bring the prohibitory features of Section 8 
into effect; therefore, it is sufficient to show that an agreement between the two corpora- 
tions to fix prices or divide markets would constitute a per se violation of the antitrust laws. 
Furthermore, it is not necessary to show that there exists any agreement fixing prices or 
restricting territories, nor that there is any likelihood of any such agreement. To accept 
this per se test, instead of the merger test, permits the prohibitory features of Section 8 to 


be administered with the full scope which the legislators must have contemplated. 
See the Clayton Act annotations, Vol. 1, J 2028. 


For the plaintiff: Myles J. Lane, United States Attorney; Richard B. O’Donnell and 
John T. Duftner, Special Assistants to the Attorney General; and Allen A. Dobey, Donald 
F. Melchoir, and Francis J. Heozel, Jr., Trial Attorneys. 


For the defendants: Sullivan and Cromwell (Edward H. Green, Howard T. Milman, 
and James A. Thomas, Jr., of counsel), New York, N. Y. 


Opinion 
[Resignation of Director Sought] 

WEINFELD, District Judge [In full text]: 
Plaintiff moves for summary judgment in an 
action seeking imter alia an order directing 
the resignation of the individual defendant 
as a director of one or both of the corporate 
defendants because he is alleged to be an 
interlocking director in violation of §8 of 
the Clayton Act (38 Stat. 733, as amended, 
LER SC SiO). 


The relevant portion of §8 provides: 


“No person at the same time shall be 
a director in any two or more corpora- 
tions, any one of which has capital, surplus, 
and undivided profits aggregating more 
than $1,000,000, engaged in whole or in 
part in commerce, if such corpora- 
tions are or shall have been theretofore, 
by virtue of their business and location 
of operation, competitors, so that the 
elimination of competition by agreement 
between them would constitute a violation 
of any of the provisions of any of the 
ANcinuIsStlawSe cienea tol 


[Admitted Facts | 
The following facts are admitted by de- 
fendants: that Sears, Roebuck & Company 
(hereafter called Sears) and The B. F. 
Goodrich Company (hereafter called Good- 
rich) are New York corporations of the 
required size; that the defendant Sidney J. 


Weinberg (hereafter called Weinberg) has 
been for many years, and now is, a director 
of both Sears and Goodrich; that each cor- 
poration is engaged in commerce as the 
term is used in the Clayton. Act; that they 
are competitors in the sale of the following 
items at retail in commerce as the term is 
used in the Clayton Act: (1) refrigerators, 
washers, stoves and other home appliances; 
(2) hardware; (3) automotive supplies; (4) 
sporting goods; (5) tires, tubes and recaps; 
(6) radios and television sets; (7) toys. 

The defendants further admit that Sears 
and Goodrich are competitors in the sale of 
the aforesaid seven categories of items in 
97 communities located in 31 states of the 
United States through 110 retail stores of 
Sears and 112 retail stores of Goodrich, 
located in the same communities; that for 
1951, the approximate total annual dollar 
volume of sales of the said items by Sears’ 
110 retail stores in the 97 communities was 
in excess of $65,000,000, and the approxi- 
mate total annual dollar volume of sales of 
the same items by Goodrich’s 112 stores in 
the 97 communities was in excess of 
$16,000,000; and that for 1951, the approxi- 
mate average annual dollar volume of sales 
of each of the seven items per each Sears 
store was $592,000, and per each Goodrich 
store was $145,000 in each of the aforesaid 
97 communities. 
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** The references to §8 appearing in this 
opinion refer, unless otherwise indicated, to 
the quoted portion of that section. 
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{Basic Issue) 


The basic issue presented for decision 
under the admitted facts is whether Sears 
and Goodrich are “competitors, so that the 
elimination of competition by agreement 
between them would constitute a violation 
of any of the antitrust laws.” If so, then 
§8 forbids Weinberg to be a director of 
both. The case is one of novel impression 
involving the first construction of this sec- 
tion of the Clayton Act since its passage in 
1914, 

[Tests Proposed] 


Defendants in substance contend that the 
clause just quoted severely limits the scope 
of the prohibition upon interlocking direc- 
torates; that it requires a finding that a 
hypothetical merger between the two cor- 
porations would violate the antitrust laws 
before the same director is forbidden them; 
that plaintiff has not demonstrated that the 
combined position of the two corporate 
defendants in the sale of the particular com- 
modities is such that there is a “reasonable 
probability that they could together substan- 
tially restrain trade or create a monopoly” 
and that, therefore, the plaintiff cannot 
succeed since a merger would not be viola- 
tive of the antitrust laws without such a 
showing. In essence, the defendants would 
apply the merger test as spelled out in $7 
of the Clayton Act, 15 USC § 18. 


The plaintiff urges to the contrary that 
“a violation of any of the provisions of any 
of the antitrust laws” is not limited to a 
merger or acquisition situation; that it in- 
cludes agreements to fix prices or divide 
markets; that such agreements are illegal 
per se; and that, therefore, Sears and Good- 
rich may not retain in their service the 
same director since an agreement between 
them to fix prices or to divide territories 
would constitute a per se violation of $1 of 
the Sherman Act, 15 USC $1. 


[Purpose of Section| 


The Senate and House Reports on the 
various proposals antecedent to the passage 
of §8 of the Clayton Act and the Congres- 
sional Debates shed little light on the precise 
point at issue. However, the broad purposes 
of Congress are unmistakably clear. Section 


Court Decisions 
U.S. v. Sears, Roebuck & Co. 


Number 266—92 
5-7-53 


8 was but one of a series of measures which 
finally emerged as the Clayton Act, all in- 
tended to strengthen the Sherman Act, 
which, through the years, had not proved 
entirely effective. Congress had been aroused 
by the concentration of control by a few 
individuals or groups over many gigantic 
corporations which in the normal course of 
events should have been in active and un- 
restrained competition.’ Instead, and be- 
cause of such control, the healthy competi- 
tion of the free enterprise system had been 
stifled or eliminated. Interlocking director- 
ships on rival corporations had been the 
instrumentality of defeating the purpose of 
the antitrust laws. They had tended to 
suppress competition or to foster joint 
action against third party competitors. The 
continued potential threat to the competitive 
system resulting from these conflicting 
directorships was the evil aimed at. Viewed 
against this background, a fair reading of 
the legislative debates leaves little room 
for doubt that, in its efforts to strengthen 
the antitrust laws, what Congress intended 
by § 8 was to nip in the bud incipient viola- 
tions of the antitrust laws by removing the 
opportunity or temptation to such violations 
through interlocking directorates.” The legis- 
lation was essentially preventative. 

It is in the context of this history that 
defendants’ argument must be evaluated. 
They argue that to read the “so that” clause 
as the government urges does violence to the 
language of §8. They say that the appli- 
cation of the per se rule to the “so that” clause 
renders it meaningless since §8 minus the 
clause would still bring about the result 
contended for by the government. 


[Per Se Test Adopted| 


I do not think this argument is valid. 
While it may be acknowledged that the 
clause is not crystal clear, to infuse it with 
the meaning contended for by the defendants 
would defeat the Congresstonal purpose 
“to arrest the creation of trusts, conspira- 
cies and monopolies in their incipiency and 
before consummation.” * This conclusion is 
compelled because of the futility of trying to 
decide whether a given hypothetical merger 
would violate the pertinent sections of the 


* Report of the Committee on the Judiciary 
to accompany, H. R. 15657, May 6, 1914 (63d 
Cong., 2d sess., H. Rep. 627). 

2 Senate Report No. 698 (63d Cong., 2d sess.). 
Of. F. T. C. v. Motion Picture Adv. Co. [1953 


{ 67,481 


TRADE CASES { 67,426], 344 U. S. 392, 394-395: 
Fashion Guild v. Trade Comm’n, 312 U. S. 457, 
464; Trade Comm’n v. Cement Institute [1948- 
1949 TRADE CASES { 62,237], 333 U. S. 683, 692. 

’ Senate Report No. 698 (63d Cong., 2d sess.). 
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antitrust laws.* Such a decision would in- 
volve a consideration of many factors, not 
the least important of which is ‘whether 
the action [viz., the contemplated merger] 
springs from business requirements or pur- 
pose to monopolize.’® These factors can 
be applied only in an actual case and not 
in a hypothetical situation. Thus, the Court 
in applying to the “so that” clause the 
merger test contended for by the defendants, 
would, amongst other items, have to ana- 
lyze the intent and motivation of those who 
are hypothetically undertaking the merger. 
Obviously this could be done only if the 
corporations involved were actually, and not 
hypothetically; contemplating merger, for 
the nature of one’s purpose in doing an act 
cannot be determined unless he, in fact, in- 
tends to do it. The Court would be called 
upon to determine the nature of a non- 
existent purpose. This difficulty suggests 
that the merger test would result in com- 
plete nullification of the law prohibiting 
interlocking directorates in all but the raw- 
est situation, as where, for example, the two 
corporations concerned had between them 
the entire business in their field in the 
United States and it was clear that no valid 
business requirement could warrant a hypo- 
thetical merger. The government’s position 
presents no such difficulty. To accept its 
workable per se test, instead of the defend- 
ants’ alternative, permits the prohibitory 
features of §8 to be administered with the 
full scope which the legislators must have 
contemplated. 

Nor does the use of this test render the 
“so that” clause meaningless, as defendants 
urge. Stripped of the clause, §8 would in 
essence read as follows: 

“. . No person at the same time 
shall be a director in any two or more 
corporations .engaged in whole or 
in part in commerce, if such cor- 
porations are or shall have been thereto- 
fore, by virtue of their business and 
location of operation, competitors.” 

By its terms, such a provision would forbid 
an interlocking directorate to corporations 
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engaged partially in interstate commerce 
and partially in intrastate commerce, even if 
they were competitors solely in intrastate 
commerce. It would involve the Constitu- 
tional problem as to whether Congress had 
the power to forbid a common director to 
corporations which were purely intrastate 
competitors solely on the basis of their 
engaging, but not competing with each other, 
in interstate commerce, It is the “so that” 
clause which precludes such an interpreta- 
tion and, hence, such a problem by requiring 
that the corporations compete with each 
other in interstate commerce before the 
prohibitory features of §8 apply. 


Thus, the clause covers the type of situa- 
tion involved in Addyston Pipe & Steel Co. 
v. United States, 175 U.S. 211, 247-248, where 
the Supreme Court held the injunction 
granted by the court below to be too broad 
because it could be construed as applying 
to “commerce wholly within a State” and 
“modified, and limited [it] to that portion of 
the combination or agreement which is 
interstate in its character.” * 


[Rejection of Amendment] 


Defendants assert that the legislative 
history supports their contention that the 
“so that” clause is to be given restricted 
application. They point to no committee 
report of either the House or the Senate 
to uphold their position. They do, however, 
rely upon a statement made by Senator 
Cummins of the Committee on the Judi- 
ciary ‘ during the course of the debates. In 
urging the inadequacies of § 8, on August 
26th, 1914, he said with particular reference 
to the “so that” clause:* 


“That means, practically, that if a con- 
solidation of the corporations would be 
a violation of the antitrust laws, then 
interlocking directors are made unlawful.” 


No member of the Senate stated his agree- 
ment or disagreement with Senator Cum- 
mins’ apparent belief that a consolidation 
was the only means by which competition 


4 Defendants point out that a merger might 
be violative of §§$1, 2 and 3 of the Sherman 
Act and § 7 of the Clayton Act. 

5 United States v. Columbia Steel Co. [1948- 
1949 TRADE CASES f 62,260], 334 U. S. 495, 527. 

6 Defendants argue that if Congress had in- 
tended this to be the meaning of the ‘‘so that’”’ 
clause, it would have said so in far plainer 
language. The difficulty is that the same ob- 
jection could be made to defendants’ version; 
that is, Congress need only have inserted the 
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words ‘‘of merger’’ so that the clause would 
have read, ‘‘the elimination of competition be- 
tween them by agreement of merger would con- 
stitute a violation . . . of the antitrust laws.” 
(Italics supplied.) 

7 Defendants also rely on a bill earlier intro- 
duced as to interlocking directorates which was 
not enacted. But failure to enact this provision 
casts no light whatever on the meaning of the 
clause in question. 

8 51 Cong. Rec. 14256. 
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might be eliminated within the meaning of 
88. 

On September Ist, 1914, he offered the 
following amendment in its stead:° 


“Tt shall be unlawful for any person to 
be, at the same time, a member of the 
board of directors, or other managing 
board, or an officer of two or more corpo- 
rations, either of which is engaged in 
commerce, and which corporations are 
carrying on business of the same kind or 
competitive in character: Provided, That 
this paragraph shall not apply to banks, 
banking institutions, or common carriers.” 


This amendment was defeated on the day 
of its introduction by 44 to 15 with 37 not 
voting.” We can, therefore, do no more 
than speculate as to whether or not it was 
the sense of Congress that § 8 invoked only 
the consolidation test. 


It must be borne in mind that Senator 
Cummins deemed the proposed §8 woe- 
fully inadequate, ‘a half hearted and feeble 
way” to meet the menace of interlocked 
directorships, and was placing his own 
interpretation upon it to emphasize what 
he considered its shortcomings to win sup- 
port for his amendment.” His proposal was 
far more drastic. It eliminated the million 
dollar requirement so that corporations of 
any size would come within its prohibition; 
it prescribed interlocked officers as well as 
interlocked directors; it also covered com- 
petitor corporations, irrespective of their 
location, and came into play even if only 
one of the corporations was engaged in 
interstate commerce. 


Are we to infer from the amendment’s 
rejection that the Senate agreed with Sen- 
ator Cummins’ interpretation, expressed five 
days earlier, and acted as it did because it 
intended the section to apply only the con- 
solidation test? We might with equal reason 
infer that his interpretation was not in ac- 
cord with the understanding of the other 
Senators, that they did not see the difficulty 
he saw and that they, therefore, rejected his 
amendment because they saw no need for it. 

These possibilities assume that rejection 
of the amendment turned on the question of 
the consolidation test. It is just as likely 
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that the Senate found to be decisive one 
or more of the substantial differences be- 
tween what was to become §8 and the 
proposed amendment with its far more 
drastic provisions. 


It is also to be observed that no member 
of the House supported the position of 
Senator Cummins. And not to be over- 
looked is the fact that President Woodrow 
Wilson had given leadership to the move 
to strengthen the Sherman Act. His strong 
views on the need to curb the evils of 
interlocking directorates had been the sub- 
ject of messages to the Congress.” The 
provision prohibiting interlocked directo- 
rates was included in the Clayton Act in 
response to his specific request.” Is it to be 
implied on the sole basis of the statement 
made during the course of a debate on the 
bill that the President in signing it intended 
to approve a restricted, rather than a com- 
prehensive, law to meet the problem about 
which he had such decided views? 


Senator Cummins was in the role of an 
advocate. His individual expression of 
views, clearly calculated to give weight to 
his contention as to the inadequacies of 
the proposed §8 and to gain support for 
his amendment, may not be considered as 
representative of the understanding of the 
members of the House and Senate as to the 
meaning of the “so that” clause. It seems 
to me, therefore, that the legislative history 
of § 8 is inconclusive on the precise question 


before me. It affords no evidence permit- 
ting progress from speculation toward 
certainty. 


It may not be amiss to direct attention 
to the admonition of Mr. Justice Jackson 
in Schwegmann Bros. v. Calvert Corp. [1950- 
1951 TrapEe Cases { 62,823], 341 U. S. 384, 
395-396: 


“Resort to legislative history is only 
justified where the face of the Act is 
inescapably ambiguous, and then I think 
we should not go beyond Committee 
reports, which presumably are well con- 
sidered and carefully prepared. ... [T]o 
select casual statements from floor 
debates, . . . as a basis for making up 
our minds what law Congress intended 
to enact is to substitute ourselves for the 


951 Cong. Rec. 14534. 

1051 Cong. Rec. 14543. 

451 Cong. Rec. 14256, 14535-14537. 

# Message to the Congress, January 20th, 
1914, Woodrow Wilson Life and Letters, Ray 
Stannard Baker, Vol. 4, pp. 369-371. 
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a8 As to the use of Presidential messages to 

aid in determining the general purpose of 
statutes enacted in response to such request, 
see New York Central R. R. Co. v. Winfield, 
244 U. S. 147, 149-150; Johnson v. Southern 
Pacific Co., 196 U. S. 1, 19; Shapiro v. United 
States, 335 U.S. 1, 8. 
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Congress in one of its important func- 
tions. . . . Moreover, it is only the words 
of the bill that have presidential ap- 
proval, where that approval is given. It 
is not to be supposed that, in signing a 
bill, the President endorses the whole 
Congressional Record... .” 


[Reading Section 8 in Connection with 
Section 7] 

Defendants also rely on the asserted 
necessity for reading § 8 in connection with 
§7 of the Clayton Act (38 Stat. 731, as 
amended 64 Stat. 1125, 15 USC § 18) which 
deals with mergers and interdicts the ac- 
quisition by one corporation of the stock or 
the assets of another where the effect of 
such acquisition “may be substantially to 
lessen competition, or to tend to create a 
monopoly.” 

Defendants argue, as set forth above, 
that §8 does not prohibit defendant Wein- 
berg’s directorship on the two Boards, 
absent a showing that the effect of an 
assumed consolidation between Sears and 
Goodrich “may be substantially to lessen 
competition, or to tend to create a mono- 
poly,” as set forth in §7. The vital dis- 
tinction between §7 and §8, however, is 
that the latter omits the §7 test and 
promulgates its own substantiality standard 
in the form of the one million dollar size 
requirement. The omission of “substan- 
tially to lessen competition, or to tend to 
create a monopoly” from §8 in contra- 
distinction to its inclusion in §7 and other 
sections of the same act” may not be 
deemed inadvertent. Were the defendants’ 
construction to be adopted, it would require 
the application under §8 of a test which 


Congress appears deliberately to have 
omitted.” 
Further, the defendants’ construction 


would denude of meaning the phrase “any 
of the provisions of any of the antitrust 
laws,’ (italics supplied.) This language is 
broad enough to cover all methods of 
violating antitrust legislation. At the time 


14 See also on the subject of analysis of stat- 
utes and legislative history the concurring 
opinion of Mr. Justice Jackson in United States 
v. Public Utilities Comm'n, — U. S. —, decided 
April 6th, 1953; 52 Columbia L. Rev. 125. 

15§§2 (price discrimination) and 3 (tying 
clauses) of the Clayton Act, 38 Stat. 730, 731, 
15 USC §§ 13, 14. 

16 Defendants also advert to {f/1 and 2 of 
§8, which, in clear language, prohibit inter- 
locking bank directorates without limitation. 
They say that because the language of {3 of 
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of the passage of § 8, price fixing and divi- 
sion of territory agreements were in com- 
mon use to effect such violations. Merger 
or acquisition was not the sole means used 
to achieve this result. There is no logical 
basis upon which to infer that the all- 
inclusive language was intended to exclude 
the other known methods from the reach of 
§ 8. 
[Section 8 Preventative in Nature] 


Finally, defendants urge that no policy 
reasons have been advanced to show that 
the public interest is affected by the dual 
directorship of the defendant Weinberg on 
the Boards of the corporate defendants. 
They say that the government has failed 
to show that there exists between Sears 
and Goodrich any agreement fixing prices, 
restricting territories or otherwise restrain- 
ing competition between them or that there 
is a likelihood of any such agreement; 
further, that no contention is made that 
the individual defendant’s dual directorship 
has had the effect, or has the potentiality, 
of restraining competition. But this argu- 
ment ignores the preventative nature of § 8. 
The instant case presents a good example 
of what the section was intended to avert. 


The defendants have conceded that they 
are competitors in the sale of the seven 
categories of items at retail in commerce 
as the term is used in the Clayton Act. 
The sales of the seven items in the 97 com- 
munities amounted to $80,000,000 for 1951. 
The fact that this volume of sales may 
represent but a small percentage of either 
or both of the corporate defendants’ annual 
sales, or a fraction of the annual retail sales 
volume of all distributors in the country 
of those commodities, does not militate 
against the undesirability of directorates 
common to both corporations. Actually, 
commerce in a particular product, using 
refrigerators as an example, while perhaps 
insignificant as related to the corporate 
defendants’ total sales of all their other 
products or infinitesimal compared to the 
national retail volume, may, nonetheless, 


§8 (the provision under consideration) does 
not contain a similar clarity, it could not have 
been intended that its prohibition was likewise 
without limitation. A distinction is readily 
apparent, considering that the banks are or- 
ganized under the laws of the United States, 
whereas the corporations are created by the 
states. Further, I do not believe that I should 
read a limitation into the Act on such a tenuous 
basis when to do so would defeat the general 
purpose of Congress in enacting the prohibition. 


{ 67,481 


68,396 


represent the total. absorptive capacity of a 
given community within which they are 
competitors. 


Assume that Sears and Goodrich are 
selling refrigerators competitively in a town 
of 30,000 population, the effective and easy 
means is at hand, through a price fixing 
agreement or the withdrawal of either Sears 
or Goodrich from the territory or an agree- 
ment not to sell the refrigerators in the 
same area, to eliminate or lessen competi- 
tion. While the government does not 
charge that any such agreement has here 
been made or is contemplated, a director 
serving in a dual capacity might, if he felt 
the interests of an interlocking corporation 
so required, either initiate or support a 
course of action resulting in price fixing or 
division of territories or a combination of 
his competing corporations as against a 
third competitive corporation. The fact 
that this has not happened up to the present 
does not mean that it may not happen 
hereafter. 


In summary, an agreement between Sears 
and Goodrich which fixed the prices at 
which they would sell the seven categories 
of items would eliminate competition,” as 
would an agreement by which they al- 
located as between themselves the terri- 
tories in which they would sell those 
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items." Price fixing and territorial division 
between competitors are per se violations of 
§1 of the Sherman Act (26 Stat. 209, 15 
USC §1) without regard to the amount of 
commerce affected.® No showing of in- 
dustry domination is required. It is the 
character of the restraint and not the 
amount of commerce affected that taints 
the transactions. 


“|. [I]t is enough if some appreciable 
part of interstate commerce is the subject 
of a monopoly, a restraint or a con- 
spiracy.” ” 


Surely the sales of $80,000,000 do not 
come within the de minimus principle. 


[Summary Judgment Granted] 


Since Sears. and Goodrich are competi- 
tors, since a price fixing or division of 
territory agreement would eliminate compe- 
tition between them, and since such an 
agreement would per se violate at least one 
“of the provisions of ... the antitrust laws,” 
namely $1 of the Sherman Act, it follows 
that §8 forbids defendant Weinberg to be 
a director of both corporations. 


The government’s motion for summary 
judgment is granted. Settle order on 
notice. 


“United States v. Socony-Vacuum Oil Co., 
310 U. S. 150, 218-222; Hthyl Gasoline Corp. v. 
United States, 309 U. S. 436, 458; United States 
v. Trenton Potteries Co., 273 U. S. 392, 397-398. 

1% United States v. Imperial Chemical Indus- 
tries, S. D. N. Y. [1950-1951 TRADE CASES 
{| 62,923], 100 F. Supp. 504, 593. 

United States v. Socony-Vacuum Oil Co., 
310 U. S. 150; United States v. Trenton Pot- 
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teries Co., 273 U. S. 392; United States v. 
Aluminum Co. of America, 2 Cir. [1944-1945 
TRADE CASES { 57,342], 148 F. 2d 416, 427; 
United States v. Imperial Chemical Industries 
{1950-1951 TRADE CASES {f 62,923], 100 F. 
Supp. 504, 592-593. 

*? United States v. Yellow Cab Co. [1946-1947 
TRADE CASES { 57,576], 332 U. S. 218, 225. 
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Lf] 67,482] Boyd Frank Tepler v. Ford C. Frick, individually and as Commissioner 
of Baseball, Philip K. Wrigley, William Wrigley Jr. Co., Chicago National League Ball 
Club and Cleveland Baseball Company. 


: In the United States Court of Appeals for the Second Circuit. No. 208, October 
Term, 1952. Docket No. 21611. Argued April 8, 1953. Decided May 1, 1953. 


Appeal from the United States District Court for the Southern District of New York, 
EpELstern, Judge. 


Clayton Antitrust Act and Sherman Antitrust Act 


: Suit for Civil Damages—Necessary Allegations—Causal Relation Between Alleged 
Violations and the Injury.—The dismissal of a baseball player’s complaint, which failed 
to show any proximate causal relation between organized baseball’s alleged violation of 
the antitrust laws and the player’s injury to his arm, is affirmed. 


See the Sherman Act annotations, Vol. 1, § 1640.1404; Clayton Act annotations, 
Vol. 1, J 2024.19. 


For the appellant: 
Kunstler. 


Frederic A. Johnson, William M. Kunstler, and Michael J. 


For the appellees: Willkie, Owen, Farr, Gallagher and Walton; Sidley, Austin, 
Burgess and Smith; and Baker, Hostetler and Patterson, for Ford C. Frick, Chicago 
National League Ball Club and Cleveland Baseball Company. Sherman and Sterling and 
Wright, and Winston, Strawn, Black and Towner, for William Wrigley Jr. Company. 
Thayer and Gilbert for Philip K. Wrigley. 


Affirming an order of the U. S. District Court, Southern District of New York, 
1952 Trade Cases § 67,331. 
Before Swan, Chief Judge, Crrase and CrLarx, Circuit Judges. 


negligence and four on violation of the 
antitrust laws. The claim founded on neg- 
ligence is obviously barred by limitations 


The plaintiff appeals from orders dismiss- 
ing on motion the amended complaint for 
failure to state a claim upon which relief 


can be granted, and also from orders deny- 
ing his motions for argument or, in the 
alternative, to file a further amended com- 
plaint. Affirmed. 


[Failure To Show Causal Relation| 


Per Curtam [In full text]: The plaintiff 
is a baseball pitcher who overworked his 
arm in 1944 while pitching for a minor 
league club in Tennessee. His verbose com- 
plaint purports to allege five claims or 
causes of action, one based apparently on 


whether the applicable statute be that of 
Tennessee or of New York. The treble 
damage claims founded on the theory that 
organized baseball violates the antitrust 
laws fail completely to show any proximate 
causal relation between the alleged viola- 
tions and the injury to plaintiff's arm. See 
Monopsony in Manpower: Organized Base- 
ball Meets the Antitrust Laws, 62 Yale L. J. 
608, note 165. Judge Edelstein dealt with 
the case briefly but adequately and we are 
content to affirm on his opinion. 


[] 67,483] Florida Wholesale Drug, Inc. v. Ronson Art Metal Works, Inc. 


In the United States District Court for the District of New Jersey. 


Civil Action 


No, 945-51. Filed February 11, 1953. Modified March 13, 1953. 


Sherman Antitrust Act 


Suit for Civil Damages—Applicable Statute of Limitations—Law of Forum—Nature 
of Suit—Where a cause of action under the antitrust laws arose in Florida and a suit 
for treble damages was brought in New Jersey, the New Jersey statutes of limitation are 
applicable because it is the law of the forum which controls. In determining which New 
Jersey limitation statute is applicable, the federal court must determine what the New 
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Jersey state courts would decide is the state limitation statute applicable to this federal 
proceeding, although the character of the federal proceeding is determined by the federal 
courts, which have decided that this is not a suit for a penalty. Therefore, where it has 
been determined from state decisions that a two-year limitation statute was intended to 
cover penal actions, such a statute is not applicable to this proceeding. 


See the Sherman Act annotations, Vol. 1, | 1640.436. 


Suit for Civil Damages—Applicable Statute of Limitations—Federal Statute—Rules. 
of Decisions Act.—Since the Sherman Antitrust Act is a federal statute, a federal statute 
of limitations would primarily apply. The general federal limitation statute (28 U. S. 
Code, Sec. 2462), covering a “proceeding for the enforcement of any civil fine, penalty, or - 
forfeiture,” does not apply because a treble damage suit is not a suit for a “penalty.” Therefore, 
since the United States statutes do not provide a limitation statute, the issue is left to 
the local law by the Rules of Decisions Act (28 U. S. Code, Sec. 1652). 


See the Sherman Act annotations, Vol. 1, | 1640.436. 


Suit for Civil Damages—Statute of Limitations—Time Applicable—Special Circum- 
stances.—Where there are no special circumstances presented, such as fraudulent con- 
cealment by a defendant, which would justify applying a state statute of limitations from 
the time the plaintiff had knowledge of the damage, the statute applies from the time the 


damage was sustained. 


See the Sherman Act annotations, Vol. 1, { 1640.446. 


For the plaintiff: Charles Handler. 


For the defendant: Greene and Hellring. 
Opinion 
[Treble Damage Action] 

Hartshorne, District Judge [In full text 
except for omissions indicated by asterisks]: 
Plaintiff, Florida Wholesale Drug, Inc., a 
Florida ccrporation, has sued defendant, 
Ronson Art Metal Works, Inc., a New 
Jersey corporation, for treble damages, un- 
der the Sherman Act, as amended by the 
ClayvtonweAct a oomotat. 7olem iitleml 5am: 
C. A., Sec. 15, alleging that plaintiff has 
been “injured in his business or property 
by” defendant’s monopolizing interstate 
commerce, by price discrimination, in vio- 
lation of the Robinson-Patman Act, 49 
Stats 1526" TitleslomiWn Ss CAMS We- 
fendant has pleaded thereto the statutes of 
limitation of both New Jersey and Florida. 

Plaintiff moves to strike such defenses. 


[Federal Limitations Siatute Not Applicable] 

Since the Sherman Act is a Federal stat- 
ute, a Federal statute of limitations would 
primarily apply. But no such limitations 
appear in the Sherman Act, and the only 
general Federal statute apparently similar, 
that covering a “proceeding for the en- 
forcement of any civil fine, penalty, or for- 
feiture,’ 28 U. S. C. 2462 (1948) has been 
held, as to its similar predecessor, in Chat- 
tanooga Foundry v. Atlanta, 203 U. S. 390, 
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397 (1906) not to apply, on the ground that 
a treble damage suit is not a “suit for a 
penalty,’ under the leading case of Hunt- 
ington v. Attrill, 146 U. S. 657 (1892). 


Thus, due to the silence of the United 
States statutes, the matter is left to the 
local law by the Rules of Decisions Act, 
28 U. S. C. 1652 (1948), and Chattanooga, 
supra. 

[Law of Forum Controls] 


The question then is whether the statute 
of limitations of New Jersey or of Florida 
should apply, under the principles of con- 
flicts of law. While the cause of action 
here arose in Florida, where the price dis- 
crimination is alleged to have occurred, or 
at least where the loss of customers and 
of profits therefrom occurred, the forum 
is New Jersey. It is well settled that, bar- 
ring a single situation hereinafter alluded 
to, it is the law of the forum which thus 
controls. Thus, 


“Tf action is barred by the statute of 
limitations of the forum, no action can 
be maintained though action is not barred 
in the state where the cause of action 
arose.” 


Restatement, Conflict of Laws, Sec. 603 
(1934). Again, 


_ “Tf action is not barred by statute of 
limitations of the forum, an action can 
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be maintained, though action is barred 
in the state where the cause of action 
arose.” 


Id. Sec. 604. An exception is where State 
A has created a cause of. action, as by 
statute, and has by such statute placed a 
limitation on the life of that right. Thus, 
after that statutory right has expired, nothing 
remains on which to sue, in A or any other 
state. In that event, the limitation law of 
the forum does not override the limitation 
of the law of origin. Jd. Sec. 605. 

Since the cause of action here was created, 
not by Florida, but by the Federal Government, 
there is no ground whatever for the applica- 
bility of the Florida statutes, under any 
theory; it being the statutes of limitation 
of New Jersey alone which, if any, apply. 
Defendant’s argument to the contrary, 
based upon International Order of Travelers 
v. Wolfe, 331 U. S. 586 (1947) is incor- 
rect. That case involves a different situa- 
tion, in which the Court applies, by analogy, 
the above exception to the general rule. In 
fact, the United States Supreme Court in 
that case expressly affirmed the general 
conflicts of law principle above stated, cit- 
ing with approval such sections 603 and 


604, id. at 607. 


[State Court Decisions Applicable] 


Thus, for any time bar to this treble 
damage suit, we must look to the New 
Jersey limitations statute only. In other 
words, because of the failure of Congress 
to state a limitation on this treble damage 
proceeding, this Court must now determine, 
not its own viewpoint as to what New 
Jersey limitation statute is applicable, but 
what the New Jersey State courts would 
decide was the New Jersey limitation 
statute applicable to this Federal statutory 
proceeding. Chattanooga, supra; Hoskins 
Coal Co. and Dock Corp. v. Truax Co. [1950- 
1951 Trape Cases § 62,925], 191 F, 2d 912 
(7th Cir. 1951); Schiffman Bros. v. Texas 
Co. [1952 TrapE Cases { 67,270], 196 F. 2d 
695 (7th Cir. 1952); Bauserman v. Blunt, 147 
U. S. 647 (1893) ; Reid v. Doubleday and Co. 
[1953 TrapE CAsEs § 67,428], — F. Supp. — 
(D. C. N. D. Ohio, Dec. 30, 1952) ; Christen- 
sen v. Paramount Pictures [1950-1951 TRapr 
CASES 962,751], 95 F. Supp. 446 (D. C. 
Utah 1950). 

Although we here bear in mind that 
according to Chattanooga, this Federal 
statutory proceeding, on the character of 
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which the Federal courts must primarily 
pass, is not a “suit for a penalty” under the 
Federal limitation statute. Thus it must 
be shown that the view of the state courts 
as to a penalty differs radically from the 
view of the Federal courts in that regard, 
before a state penalty limitation statute can 
be found applicable to this Federal non- 
penal proceeding. 

However, no New Jersey State courts 
have apparently ever passed on this ques- 
tion. And, as Judge Learned Hand has 
aptly said “As always, it is embarrassing to 
have to pass upon the law of a state whose 
courts have not decided the question, .. . 
We are then forced to prophesy,” Slattery 
v. Marra Bros., 186 F. 2d 134, 139 (2d Cir. 
1951)—an obviously hazardous occupation. 


[Federal Court Decisions] 


On the other hand, Federal Courts, both 
of this district and of this circuit, have 
directly passed on this question. In Shelton 
Electric Company v. Victor Talking Machine 
Company, 277 Fed, 433 (D. C. N. J. 1922), 
this very Court held inapplicable to such 
a proceeding as that at bar, the predecessor 
of the two-year New Jersey limitation 
statute covering an “offense committed... 
when the benefit of the forfeiture and the 
action therefor is . . . given to the party 
aggrieved.” N. J. S. 2A:14—10 (b), N. J. 
S. A. As the opinion in such case shows, 
this Court there made a careful analysis of 
many New Jersey State court decisions, and 
reached the conclusion therefrom, and from 
a consideration of the predecessor English 
statute, that the New Jersey statute was 
intended to cover penal actions or for- 
feitures, from which a treble damage pro- 
ceeding under the Sherman Act differed 
widely. Thereafter, the Court of Appeals 
of this circuit decided Jaeger Research 
Laboratories v. Radio Corporation of America, 
90 F. 2d 826 (3rd Cir. 1937). The opinion 
therein, in turn, cited Shelton, and held 
applicable the six-year New Jersey statute 
of limitations. N. J. S. 2A:14-1, N. J. S.A. 
Ordinarily, this decision should conclude 
this Court. 


[No Change of Viewpoint] 


However, both plaintiff and defendant 
press the point that several decisions of 
New Jersey State courts, subsequent to 
both Shelton and Jaeger, have indicated a 
change of. viewpoint by the New Jersey State 
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courts from that found to exist in Shelton 
and Jaeger. We must therefore consider such 
later New Jersey decisions in the light of such 
contentions, differing though they be in result. 


The Court has had reference, not only to 
the above decisions in Shelton and in Jaeger, 
but to the briefs filed in the latter case. There- 
from it appears that, in Jaeger, the Court had 
before it practically every New Jersey State 
court decision, on which counsel now rely, save 
Cole v. Brandle, 11 A. 2d 255 (N. J. E. & A. 
1940) and Miller v. Freeholders, 84 A. 2d 746 
(N. J. A. D. 1951), relied on by plaintiff ; and 
Zuest v. Ingra, 45 A. 2d 810 (N. J. E. & A. 
1946) and Ryan v. Motor Credit Corp., 23 A. 
2d 607 (Ch. 1941), aff'd 28 A. 2d 181 (N. J. 
E. & A. 1942), the latter two being relied on 
by defendant. As to all these earlier New 
Jersey decisions, the Court, in Jaeger, says: 


“We have not overlooked the decisions of 
the courts of New Jersey which it is 
urged constrain a decision to the contrary. 
Without discussing and differentiating 
such cases, we find no case which presents 
the question here involved.” 


Turning now to Cole and Miller, the later 
cases on which plaintiff relies, we find these 
decisions essentially the same as those of the 
earlier New Jersey cases, of which Jaeger 
thus disposes. Furthermore, in Cole, the 
highest court of New Jersey approves of 
Shelton, the decision of this court holding 
the two-year New Jersey statute inappli- 
cable. Again, Shelton, in turn, is approved 
by Jaeger, holding the six-year New Jersey 
statute applicable. It is thus apparent that 
the New Jersey State court decisions fol- 
lowing the decision in Jaeger, do not sup- 
port plaintiff’s contention that there was a 
change, after Jaeger, in the principle an- 
nounced therein. 

We turn to Zuest and Ryan, on which 
defendant relies, in support of his conten- 
tion that, despite Shelton, the above two-year 
New Jersey statute of limitations, covering 
penalties or forfeitures, applies. As to 
Ryan, in the first place, this case involves, 
not a treble damage proceeding under the 
Sherman Act, but a proceeding under the 
New Jersey Small Loan statute, P. L. 
1932) pe k09) 7 Nae So Ame 10Siereresed: 
(1950) a radically different situation, not 
involving treble damages in any wise. In 
the next place, the penal effect of the Small 
Loan statute, the point on which defendant 
relies, is not even alluded to by the Court 
of Errors and Appeals, with whose view- 
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point this Court is primarily concerned. 
That point is discussed solely in the de- 
cision of the Court of Chancery, and is 
expressly stated to be but one of two 
grounds for Chancery’s decision. How- 
ever, on appeal, the Court of Errors and 
Appeals omits any allusion whatever to the 
penal effect of the Small Loan statute, 
its decision resting solely on the other 
ground on which Chancery relied—‘clean 
hands.” This might well indicate that the 
highest New Jersey court disagreed with 
the very Chancery holding on which de- 
fendant here relies. 


Turning to Zuest, this case involved, not 
the Sherman Act, but the Federal Rent 
Control statute, 50 U. S. C. A. 1891, et seq. 
(1951). However, while the Rent statute 
permits a treble damage recovery to the 
party aggrieved, as does the Sherman Act, 
it differs much from the treble damage suit 
at bar, in that, contrary to the Sherman 
Act, the Rent Control statute, under certain 
conditions, permits the recovery of treble 
damages by the Government itself. zd. 
1895 c. This obviously makes the treble 
damage proceeding under the Rent Control 
statute much more penal in nature than the 
proceeding at bar, under well settled princi- 
ples set forth in Huntington v. Attriil, supra, 
at p. 668, as follows: 


“The test whether a law is penal in 
the strict and primary sense is whether 
the wrong sought to be redressed is a 
wrong to the public, or a wrong to the 
individual.” 


Since the Rent Control statute thus clearly 
involved a wrong to ‘the public, the New 
Jersey courts might properly consider it 
penal, but not consider at all penal the 
treble damage proceeding here, which 
granted no such remedy to the public, 
represented by the Government. 


Furthermore, subsequent to the Zuest 
decision, Congress amended the Rent Con- 
trol Act to provide that treble damages, 
instead of being penal, should be con- 
sidered “liquidated damages.” Thereafter, 
a New Jersey court accepted the changed 
Federal viewpoint as to this Federal statute, 
and held such act to be penal no longer. 
Fields v. Smith, 89 A. 2d 491 (N. J. Co. 
Court 1952). Since the New Jersey State 
courts thus readily accepted the Federal 
viewpoint as to this Federal statute, would 
they not also be apt to accept the Federal 
viewpoint as to the treble damage provision 
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in the Sherman Act? This, as we have seen 
above, clearly is that such proceeding is 
not penal in character. Chattanooga, supra. 


Again, while the decisions throughout the 
United States differ on the point in ques- 
tion, because both of the differing State stat- 
utes and the differing viewpoints on them of 
the different State courts, the great weight of 
authority is to the effect that the treble 
damage provision of the Sherman Act is not 
penal, and that a State statute of limitations 
covering penal actions is therefore inappli- 
cable. Such has been the construction of 
the courts as to the statutes of California, 
Kansas, Montana, New York, Oklahoma, 
Utah and Ohio. To the contrary, Illinois 
stands almost alone in its extremely broad 
construction of this somewhat uncertain 


term “penal” or “penalty”? 


With all this weight of both reason and 
authority, in accord with the earlier deci- 
sions of both this Court and the Court of 
Appeals of this circuit, small weight can be 
given to the words of these few recent deci- 
sions dealing with distinguishable statutes, 
as indicating any change in viewpoints by 
the New Jersey State courts since 1940, 
when the New Jersey Court of Errors and 
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Appeals, in Cole, approved the decision of 
this Court in Shelton. Least of all, is such 
a mere possibility sufficient to justify this 
Court in departing from the determination 
of that court, whose decisions control this 
court. 


[No Special Circumstances | 


No special circumstances are presented, 
such as fraudulent concealment by defend- 
ant, which would justify applying the stat- 
ute of limitations from the time plaintiff 
had knowledge of damage, rather than from 
the time the damage was sustained. This 
last is the general rule in private anti-trust 
suits, as well as in ordinary litigation. Blue- 
field S. S. Co. v. United Fruit, 243 Fed. 1 
(3rd Cir. 1917); Momand v. Universal Film 
Exchange [1948-1949 Trapve Cases § 62,360). 
172 F. 2d 37 (lst Cir. 1948); Foster & 
Kleisner Co. v. Special Site Co., 85 F. 2d 
742 (9th Cir. 1936). An order may there- 
fore be presented denying plaintiff's motion 
to strike the defense based on the New 
Jersey six-year statute of limitations, but 
granting plaintiff's motion to strike the de- 
fenses based upon the several other statutes 
of limitation of both New Jersey and Florida. 


[67,484] Joseph L. McClellan, as Trustee in Bankruptcy of the Estate of Capital 
Gas Corporation, Capital Gas Corporation, and John Wight v. Montana-Dakcta Utilities 


Co: 


In the United States Court of Appeals for the Eighth Circuit. 


May 8, 1953. 


No. 14,634. Dated 


Appeal from the United States District Court for the District of Minnesota. 


Clayton Antitrust Act and Sherman Antitrust Act 


Suit for Civil Damages—Applicable Statute of Limitations—Tolling Provision.—A 
six-year Miinesota statute of limitations was held applicable in an action for treble 
damages brought in the federal district court of Minnesota because the statute of limita- 
tions of the state having jurisdiction of the alleged cause of action controls. The Mora- 
torium Act of Congress of 1942, as amended, although it suspended the applicable statute 


of limitations until June 30, 1946, did not aid the plaintiffs. 
See the Sherman Act annotations, Vol. 1, J 1640.436; Clayton Act annotations, Vol. 1. 


{| 2024.121. 


1See Burnham Chemical Co. v. Borax Con- 
solidated [1948-1949 TRADE CASES Jf 62,322], 
170 F. 2d 569 (9th Cir. 1948); Winkler-Koch En- 
gineering Co. v. Universal Oil Prod. Co. [1950- 
1951 TRADE CASES {f 62,892], 100 F. Supp. 15 
(D. C. S. D. N. Y. 1951); Hensen Packing Co. 
uv. Swift & Co., 27 F. Supp. 364 (D. C. N. Y. 
1939); Dipson Theatres v. Buffalo Theatres, 8 
F. R. D. 8 (D. C. N. Y. 1948); Momand v. 
Universal Film Hxechange, 43 F. Supp. 996 (D. C. 
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Mass. 1942); Christensen v. Paramount Pictures 
[1950-1951 TRADE CASES f 62,751], 95 F. Supp. 
446 (D. C. Utah 1950); Reid v. Doubleday and 
Co., Inc. [1953 TRADE CASES { 67,428], — F. 
Supp. —— (De GNe Ds Ohio Dec 30 1952); 
Hoskins Coal and Dock Corp. v. Truax Coal Co. 
[1950-1951 TRADE CASES f 62,925], 191 F. 2a 
912 (7th Cir. 1951); Schiffman Bros. v. Texas 
Co. [1952 TRADE CASES f 67,270], 196 F. 2d 
695 (7th Cir. 1952). 
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Suit for Civil Damages—Statute of Limitations—Time Applicable—In an action for 
treble damages under the antitrust laws, the applicable state statute of limitations begins 
to run at the time the plaintiff’s interest is invaded to his damage. 


See the Sherman Act annotations, 
i We AOBE NV 2i 


For the appellants: 


Vol. 


1, 9 1640.4517; Clayton Act annotations, 


Milo V. Olson and Leif Erickson (Guthrie, Darling & Shattuck, 


Thompson, Hessian, Fletcher & McKasy, and John J. McKasy, were with them on the 


brief). 


For the appellee: 


Armin M. Johnson (John C. Benson, Rodger L. Nordbye, and 


Faegre & Benson were with him on the brief). 


Affirming a judgment of the U. S. District Court, District of Minnesota, 1952 Trade 
Cases {| 67,250. See also 1950-1951 Trade Cases {] 62,780. 


Before GarpNER, Chief Judge, and THomas and Cotter, Circuit Judges. 


[Appeal from Judgment for Defendant] 


Tuomas, Circuit Judge [Jn full text]: 
This is an appeal by the plaintiffs in the 
district court from a summary judgment for 
the defendant. The opinion and judgment 
of the court are reported in [1952 TRADE 
Cases § 67,250] 104 F. Supp. 46. 


Jurisdiction of the federal court is predi- 
cated upon a claim for relief under § 22 of 
the Natural Gas Act, 15 U.S, ©. A. 717u; 
upon diversity of citizenship; and upon § 4 
Of the Amtitnist eNCt alo Ws San Gare ato. 


[Unreasonably High Rates Alleged] 


The complaint alleges that Capital Gas 
Corporation is a Montana corporation with 
its principal place of business at Billings, 
Montana; that the corporation was adjudged 
a bankrupt on June 7, 1943, and that the 
plaintiff Joseph L. McClellan is its qualified 
trustee; that the plaintiff John Wight is 
joined as a party plaintiff because he is the 
principal stockholder and creditor of the 
corporation; and that the defendant-appellee 
is a Delaware corporation with its principal 
place of business at Minneapolis, Minnesota. 

It is alleged that the defendant-appellee 
owns and operates an integrated and inter- 
connected gas pipeline system constructed 
prior to 1930, located partly in Montana 
and partly in North and South Dakota. 
That since some of the rights of way for 
said pipelines cross government owned 
lands under permits granted by the Secre- 
tary of the Interior pursuant to the pro- 
visions of the Leasing Act of February 20, 
1920, 30 U. S. C. A. 185, appellee is a com- 
mon carrier. 


The complaint further alleges that plain- 
tiff Capital Gas Corporation during the 
period from 1930 to 1940 had gas which it 
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desired to ship in interstate commerce 
through the defendant’s pipelines but the 
rates charged by defendant were so unrea- 
sonably high that it could not do so except 
at a loss, as a result of which it sustained 
the damages sought in this action to be 
recovered. Those alleged damages consist 
of profits on the gas which it might have 
produced and sold and the loss of which 
profits resulted in the loss of its lands, gas 
wells, leases and operating agreements on 
gas producing lands, all of which losses 
resulted in its bankruptcy. 

Judgment is asked against the defendant 
for damages as follows: 


$3,000,000 by reason of loss of assets; 


«9. $10,000,000 by reason of loss of 
profits; 

Ou Dhat all of said damages be trebled” 
pursuant to the provisions of U.S. C. A. 15; 

4. For attorneys’ fees; and 

52) Hor Costs: 


Since the defendant’s motion for summary 
judgment was sustained we shall discuss 
only the alleged errors of the court con- 
trolling our decision here. The record, in- 
cluding the supplement thereto, contains 
257 printed pages consistiug of pleadings, 
affidavits and exhibits. 

This case is a sequel to the case of 
Montana-Dakota Utilities Co. v. Federal 
Power Commission, 8 Cir., 169 F. 2d 392. 
In that case the appellee here appealed from 
two orders of the Federal Power Commis- 
sion. The first order dated March 22, 1946, 
required the appellee to file a new rate 
schedule for the common carrier transporta- 
tion of natural gas in interstate commerce. 
The second order entered on rehearing was 
dated January 29, 1947. This court affirmed 
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the orders on August 4, 1948, and the rate 
schedule complying with the Commission’s 
orders was filed on April 2, 1949, 


The complaint in this case, outlined above, 
was filed October 25, 1950. It is based on 
the contention that the rates filed and 
charged by defendant for transporting gas 
between 1930 and 1940 were unreasonably 
high and therefore fraudulent by reason of 
which the damages claimed in this case were 
sustained. The damages sought to be recov- 
ered are not for the difference between some 
hypothetical reasonable rate and the rate 
demanded by defendant but for alleged loss 
of profits which might have been earned 
had the Gas Corporation shipped gas dur- 
ing that period and for the loss of property 
rights resulting from the fact that it could 
not pay its debts and was thus forced into 
bankruptcy. 


[Commission Held Rates Unreasonable] 


The Natural Gas Act became effective 
June 21, 1938, and gave the Federal Power 
Commission jurisdiction over the transpor- 
tation and sale of natural gas in interstate 
commerce and over the rates and charges 
therefor. 15 U.S. C. A. 717, et seg. The Act 
provided that every natural gas company 
should file with the Commission a schedule 
showing all rates and charges for any trans- 
portation or sale subject to its jurisdiction. 
Prior to that time the business of the 
defendant as a common carrier of natural 
gas was subject to the jurisdiction of the 
Secretary of the Interior under the Leasing 
Act, supra. Under that Act the defendant 
had promulgated rate schedules for the 
transportation of natural gas on October 
27, 1933, and March 2, 1937, referred to in 
the record as rates 3-G and 4-G respectively. 
On August 29, 1938, appellee filed these 
rate schedules with the Federal Power Com- 
mission. On December 6, 1941, proceedings 
were instituted before the Commission to 
test these rates. The appellant Gas Cor- 
poration was not a party to the proceed- 
ings. The Commission determined that the 
rates were unjust, unreasonable and discrim- 
inatory, and prescribed a new rate which as 
stated above was filed April 2, 1949. 


[Right To Sue] 


The plaintiffs admit that the courts have 
no power to determine and prescribe rea- 
sonable rates and that except for the finding 
of the Commission that rates.3-G and 4-G 
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were unreasonable they could not maintain 
this action in a federal court. As said by 
the Supreme Court in Montana-Dakota Uth- 
ties Co. v. Northwestern Public Service Co., 
341 U. S. 246: 


“ec 


‘ . a utility could not institute a suit 
in a federal court to recover a portion of 
past rates which it simply alleges were 
unreasonable. It would be out of court 
for ,failure to exhaust administrative 
remedies, for, at any time in the past, 
it could have applied for and secured a 
review and, perhaps, a reduction of the 
rates by the Commission.” 


Again, in the same case the Court say [said] : 


“Tt can claim no rate as a legal rate that 
is other than the filed rate, whether fixed 
or merely accepted by the Commission, 
and not even a court can authorize com- 
merce in the commodity on other terms. 

the right to a reasonable rate is 
the right to the rate which the Commis- 
sion files or fixes, and that, except for 
review of the Commission’s’ orders, the 
courts can assume no right to a different 
one on the ground, that, in its opinion, 
it is the only or the more reasonable one.” 


It is clear, therefore, that the appellants 
here are relying in part at least upon com- 
mon law fraud as a basis for their right 
to recover the damages claimed to have been 
sustained. Upon this point the Supreme 
Court in the last cited case say: 


“Tt would be a strange contradiction 
between judicial and administrative poli- 
cies if a relationship which the Commis- 
sion has declared will not adversely affect 
public or private interests were regarded 
by the courts as enough to create a pre- 
sumption of fraud.” 


There are several reasons why the appel- 
lants cannot recover common law damages 
in this case, all of which are discussed by 
the trial court in its opinion cited above. 
We shall consider but one of them here 
which we regard as conclusive. 


[Action Barred] 


The action is barred by the statute: of 
limitations. It will be recalled that the 
losses sought to be recovered as damages 
are alleged to have occurred during the 
period between January 1, 1930, and Janu- 
ary'1, 1940. The present action was com- 
menced on October 25, 1950, more than ten 
years thereafter. The action was brought in 
the federal district court of Minnesota. Since 
the federal statutes involved have no ap- 
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plicable statute of liniitations the law of the 
state of Minnesota is applicable. Cope v. 
Anderson, Receiver, 331 U. S. 461, 463; 
Momand v. Universal Film Exchange, Inc., 
1 Cir. [1948-1949 TrapE Cases { 62,360], 172 
F. 2d 37; Burnham Chemical Co. v. Borax 
Consolidated, Limited, 9 Cir. [1948-1949 TRADE 
Cases { 62,322], 170 F. 2d 569. It is con- 
ceded that the applicable statute of Minne- 
sota is six years. Minnesota Statutes 
Annotated, § 541.05. 


It is appellants’ contention in substance 
that the statute was tolled because the 
“appellant had no remedy until the adminis- 
trative question was determined that appel- 
lee’s demanded rates 3-G and 4-G were 
unlawful” in the proceedings brought by 
the Mondakota Development Company on 
December 7, 1941, before the Federal Power 
Commission, and terminated on April 2, 
1949. The chief difficulty with this conten- 
tion is that the finding of the Commission 
in 1949 did not under any view of that 
proceeding relate back to the period from 
1930 to 1940. It did not purport to do so. 
The six-year statute of limitations had run 
its course approximately three years before 
that finding was made. Further, the appel- 
lant Gas Corporation was not a party to 
that proceeding and its rights were not 
pertinent to that investigation. Neither did 
the Commission undertake in that proceed- 
ing to prescribe a “reasonable” rate for the 
period from 1930 to 1940. It had no author- 
ity under the Federal Power Act to do so. 
There was, therefore, no basis for a claim 
for damages by appellant Gas Corporation 
during that period. 
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In addition to their claim for damages 
based upon common law fraud, appellants 
contend that the acts of the appellee com- 
plained of constituted violations of the Anti- 
trust laws. The claim for treble damages 
is especially predicated upon those laws. 
The contention does not aid appellants how- 
ever because the Antitrust laws do not con- 
tain a statute of limitations. The statute 
of limitations of the state having jurisdiction 
of the cause of action alleged controls; and 
that statute begins to run at the time the 
plaintiff's interest is invaded to his damage. 
Burnham Chemical Co. v. Borax Consolidated, 
Limited, 9 Cir. [1948-1949 Trape CaseEs 
{ 62,322], 170 F. 2d 569, and cases therein 
cited. The Moratorium Act of Congress oi 
1942, 15 U. S. C. A. § 16, as amended by 
the Act of June 30, 1945, suspended the 
applicable statute of limitations until June 
30, 1946. This does not aid the appellants 
because this action was not brought until 
October 25, 1950. So whatever character 
may be attributed to appellants’ action for 
damages, it is barred by the statute of limi- 
tations of Minnesota, supra. 


We agree with the conclusions of the 
trial court in its opinion reported in [1952 
TRADE CASES { 67,250] 104 F. Supp. 46, but 
since the judgment appealed from must be 
affirmed for the reason that plaintiffs’ al- 
leged cause of action was barred by the 
statute of limitations of the state of Minne- 
sota, it is unnecessary to extend this opin- 
ion to discuss other points. 


Affirmed. 


Hamilton Watch Company v. Benrus Watch Company, Inc. 


In the United States District Court for the District of Connecticut. Civil Action 


No. 4276. Dated April 27, 1953. 


Clayton Antitrust Act 


Acquisition of Non-Controlling Stock Interest—Minority Representation on Competi- 
tor’s Board—Effect of Acquisition and Control—A watch manufacturer’s acquisition of a 
non-controlling stock interest in a competitor would constitute a violation of Section 7 
of the Clayton Antitrust Act where there is a showing that the acquisition was made 
pursuant to a plan or purpose to obtain control—the achievement of which, at the time 
the acquisitions were made, was reasonably probable and which, if achieved, would prob- 
ably have had the effect to substantially lessen competition. Even if the acquisition was 
made only with intent to obtain minority representation on the competitor’s board of 
directors, the section would be violated. Minority representation, because of the oppor- 
tunity thereby afforded to persuade or to compel a relaxation of the full vigor of com- 
petitor’s competitive effort, would come within the prohibition of the section. Therefore, 
a preliminary injunction to restrain the manufacturer from voting its stock in the com- 
petitor was required, since there was immediate danger that the manufacturer, if allowed 
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to vote its stock, would obtain a minority representation on the competitor’s board, which 
representation would have the effect of improving the competitive position of the manu- 
facturer and impairing the position of the competitor. 


See the Clayton Act annotations, Vol. 1, 2027. 


Injunctive Relief—Preliminary Injunction—Irreparable Damage.—Immediate danger 
of “irreparable loss and damage” was established to warrant the issuance of a preliminary 
injunction on a showing that a watch manufacturer, if allowed to vote its non-controlling 
stock in a competitor, would obtain a minority representation on the competitor’s board of 
directors and that the immediate effect of such representation would be to improve the com- 
petitive position of the watch manufacturer with a reciprocal impairment of the competitor’s 
position. The competitor's threatened loss of competitive position to the manufacturer 
is a private harm constituting irreparable damage under Section 16 of the Clayton Act, 
which became enjoinable upon a showing that the manufacturer’s acquisitions of stock 


were in violation of Section 7 of the Act. 


See the Clayton Act annotations, Vol. 1, J 2036.15. 
For the plaintiff: Thomas G. Meeker, New Haven, Conn. 


For the defendant: Wiggin and Dana, New Haven, Conn. 


Opinion 
[Preliminary Injunction—Stock Acquisition] 


Hincxs, District Judge [/n full text] : It is 
plain that the preliminary injunction sought 
should not have been granted unless there 
was a sufficient showing that the defendant 
in acquiring its Hamilton stock violated 
Sec. 7 of the Clayton Act, as amended. It 
is equally plain, and I think also undisputed, 
that there would be a violation of Section 7 
here only if the situation here was such that 
an acquisition of control of Hamilton by 
Benrus would have constituted a violation. 
That in the situation here such acquisition 
of control would indeed have constituted a 
violation, I found myself persuaded by the 
reasoning and citations appearing in plain- 
tiff’s briefs and have nothing now to add. 
Its position on the several factors involved 
in this question is sustained by my findings 
and conclusions. 


[Acquisition of Non-Controlling Interest] 


Next arises a question of law. May the . 


acquisition of a competitor’s stock insufh- 
cient to carry control constitute a violation? 
On this point too, the plaintiff’s briefs satis- 
fied me that its position is sound even though 
there appears as yet to be no precedent 
directly in point under Sec. 7 as amended by 
the Act of December 29, 1950. 64 Stat. 
1125. My answer is “yes”, in cases in which 
there is a showing that the acquisitions were 
made pursuant to a plan or purpose to ob- 
tain control the achievement of which at the 
time the acquisitions were made, was rea- 
sonably probable and which, if achieved, 
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would probably have had the effect to sub- 
stantially lessen the competition which the 
amended Act sought to preserve. Whether 
this stated condition of the answer has been 
satisfied is essentially a question of fact 
and in so far as the question depends upon 
the defendant’s plan or purpose a further 
discussion of the underlying facts may serve 
a useful purpose. 


[Were Acquisitions Made for Investments?} 


Were the acquisitions made for invest- 
ment purposes only as Benrus contends? In 
my judgment such a finding would have 
been naive. The underlying facts rather re- 
quire an inference that the purchases were 
made with a purpose to obtain control. 
Benrus spent over $1,300,000 for the stock, 
much of which appears to have been bor- 
rowed. Although less than 40,000 shares 
per year of Hamilton stock were previously 
traded, Benrus bought 92,200 shares in six 
months undeterred by a rising market. The 
market price returned to normal soon after 
Benrus ceased buying. This suggests that a 
pure investment policy would have been 
pursued with more patience. The holding 
is obviously of limited liquidity. Benrus 
made no offer to show that its Hamilton 
stock was but one item in a diversified 
investment portfolio or to justify the sound- 
ness of an investment policy which flouts 
the investment precept of diversification. I 
think it of considerable significance that 
Benrus ceased purchasing almost as soon as 
it had become apparent that the voting trust 
had at least for the time being consolidated 
control. Even if it be so that the Hamilton 
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stock was at normal dividend rates a good 
buy at the average price paid, this does not 
require a finding that the purpose of the 
acquisition was investment only. Cf, Chesa- 
peake and Ohio Railway Purchase, 271 1. C. C. 
5, 14 (1948). However, the condition of 
Hamilton was not good in most of 1952. 
For the first time since the war dividends 
were being passed and sales had been de- 
clining for two years. On the other hand, 
Elgin sales were booming: yet Benrus had 
just disposed of a sizable “investment” in 
the stock of that company. Benrus’ claim 
that its Hamilton holding was intended merely 
as an investment hedge against a possible 
raising of the tariff wall, all of Benrus’ 
manufacturing facilities being in Switzer- 
land, is not inconsistent with a finding that 
control of Hamilton was an objective in 
the Benrus policy. For if Benrus should 
suffer by inability to continue its Swiss 
imports its control of Hamilton would 
greatly facilitate its use of Hamilton as a 
source of supply for its movements. Fur- 
thermore, Elgin like Hamilton was a com- 
pany which had manufacturing facilities 
only in the United States, yet Benrus sold 
all its recently acquired Elgin stock and 
concentrated entirely on Hamilton. And 
the very size of Elgin might have obstructed 
acquisition of a controlling interest by Ben- 
rus. Lastly, Benrus’ plainly evidenced hos- 
tility to Hamilton’s voting trust, the effect 
of which was to consolidate control in the 
management, is not plausibly explained if 
its purchases were merely for investment. 


[Minority Representation on the Board] 


Even if, contrary to my inference, the ac- 
quisitions were made without a formulated 
purpose to obtain control, there was at 
least a purpose to obtain minority repre- 
sentation on the Hamilton Board. Benrus 
was chargeable with knowledge of the Penn- 
sylvania Corporation law providing for cu- 
mulative voting. It acquired a sufficient 
amount of stock to enable it under that law 
to elect each year at least one director for 
a three-year term, and an intent to hold the 
stock without exercise of the appurtenant 
electoral right is highly improbable and 
completely refuted by its subsequent con- 
duct. It must be deemed to have intended 
the natural consequences of its own act in 
acquiring the stock. 

In the situation here, I incline to the 
view that the acquisition if made only with 
intent to obtain minority representation 
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constituted a violation of Sec. 7: having in 
mind the probable effect on the relevant 
“line of commerce” of the competitive prac- 
tices of these two competitors and the prac- 
tical considerations that confront the board 
of directors of any corporation in a com- 
petitive enterprise, I think it fairly inferable 
that minority representation, because of the 
opportunity thereby afforded to persuade or 
to compel a relaxation of the full vigor of 
Hamilton’s competitive effort would come 
within the ban of Sec. 7. In Chesapeake & 
Ohio Railway Company Purchase, 271 I. C. C. 
5, it was held that even minority repre- 
sentation by a petitioning railroad on the 
board of a competitor would probably so 
disturb the competitive situation that the 
petitioner was restricted in the exercise of 
the electoral right appurtenant to its stock. 


[Proof of Violation and Irreparable Damage] 


The plaintiff, of course, to prevail must 
prove not only a violation of Sec. 7 of the 
Clayton Act but also that it is in immediate 
danger of “irreparable loss and damage” 
and hence qualified for injunctive relief 
under Sec. 16 of the Clayton Act. 15 
U.S. C. A. 26. As to this, beyond dispute 
there was immediate danger that Benrus if 
allowed to vote its stock at the April, 1953, 
annual meeting would obtain a minority 
representation on the Hamilton board. And 
the immediate effect of such representation 
would be (Finding 54) as between Hamil- 
ton and Benrus to improve the competitive 
position of Benrus with a reciprocal im- 
pairment of Hamilton’s position. This, I 
think, is a sufficient showing of immediately 
threatened irreparable damage to bring the 
case within Sec. 16. Finding 51 lends some 
further support to the claim of irreparable 
damage although, as intimated, that finding 
rests upon a foundation that might not 
survive a plenary trial. 


In this connection, right thinking suggests 
a distinction between the private harm con- 
stituting the irreparable damage which is 
the primary concern of Sec. 16, and the 
lessening of competition in the relevant “line 
of commerce” which constitutes the public 
harm with which Sec. 7 is primarily con- 
cerned. Doubtless cases may arise in which 
the envisaged public harm is present with- 
out the private harm, and vice versa. Of 
course private harm resulting neither from a 
public harm nor a common law tort is 
damnum absque injuria. Here I have held 
that Hamilton’s threatened loss of competi- 
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tive position to Benrus is a private harm 
constituting irreparable damage under Sec. 
16, which became enjoinable upon a showing 
that the Benrus acquisitions were in vio- 
lation of Sec. 7. The private harm that 
results only from lawful competition is of 
course damnum absque injuria, and as such 
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by common law tort or by violation of the 
antitrust laws. In either case, the imjuria 
as well as the damnum is present. 


[Injunction Issued] 


The foregoing outline, if supplemented by 
the plaintiff's briefs, will show the reasoning 


is not enjoinable. But that maxim has no 
pertinence when the harm is caused either 


which in my judgment required the issuance, 
in limited scope, of the preliminary injunction. 


[| 67,486] Federal Trade Commission v. Liggett and Myers Tobacco Co. 

In the United States Court of Appeals for the Second Circuit. No. 241—October 
Term, 1952. Dkt. 22609. Argued April 16, 1953. Decided May 4, 1953. 

Appeal from the United States District Court for the Southern District of New York, 
IrvING R. KAUFMAN, Judge. 

Federal Trade Commission Act 

False Advertising—Denial of Motion for Preliminary Injunction—Order Affirmed.— 

The denial of the Federal Trade Commission’s motion for a preliminary injunction to 


enjoin the dissemination of alleged false advertising of cigarettes, on the ground that 
cigarettes are not “drugs,” has been affirmed. 


See the Federal Trade Commission Act annotations, Vol. 2, J 6125, 6132, 6133, 6135. 


For the appellant: W. T. Kelley, General Counsel, Robert B. Gawkins, Assistant 
General Counsel, Frederick McManus and Alan B. Hobbes, Special Attorneys, for the 
Federal Trade Commission. 


For the appellee: Simpson, Thacher and Bartlett (Whitney North Seymour, Armand 
F. McManus, James L. Parris, and William J. Manning, of counsel). 


Affirming an order of the U. S. District Court, Southern District of New York, 
1952 Trade Cases { 67,377. 


Before Swan, Chief Judge, Aucustus N. Hann and CHAss, Circuit Judges. 


Per CurtAM [Jn full text]: Order af- 
firmed on opinion below, 108 F. Supp. 573. 


On appeal from order denying preliminary 
injunction for lack of jurisdiction over the 
subject matter. 


[7 67,487] Lionel Corp. v. S. Klein on the Square, Inc. 


In the Supreme Court of New York County, State of New York. 
RaetmVal eel Oe Neale al 590 a DatedaMay la 1953: 


Special Term, 


New York Fair Trade (Feld-Crawford) Act 

Resale Price Maintenance—Enforcement of Established Price—Defenses.—A manu- 
facturer of toy electric trains and accessories was granted an injunction restraining a 
retailer from selling the manufacturer’s products at less than the fair trade retail prices 
where the constitutionality of the state fair trade act and the validity of the manufacturer’s 
fair trade contracts were raised. 

See the Resale Price Maintenance Commentary, Vol. 2, { 7359; State Laws anno- 
tations, Vol. 2, {| 8604. 


For the plaintiff: Klein, Wilker and Gottlieb, New York, N. Y. 
For the defendant: Roosevelt, Friedlin and Littauer, New York, N. Y. 
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For prior decisions of the New York Supreme Court, New York County, see 1953 
Trade Cases {[ 67,412 and 1952 Trade Cases {| 67,396. 


[Fair Trade Prices Enforced] 


BENVENGA, Justice [Jn full text]: This is 
an action under the Feld-Crawford Fair 
Trade Act (General Business Law, sec. 
369-a et seq.), to enjoin defendant from 
selling toy electric trains and accessories 
manufactured by the plaintiff under the 
trade-mark “Lionel” at less than the fair 
trade retail prices established for the com- 


principal questions raised are: (1) whether 
the act is constitutional; and (2) whether 
the plaintiff's form of “fair trade” agree- 
ment complies with the requirements of the 
act. On the authority of General Electric v. 
Klein [1953 Trape Cases { 67,443] (N. Y. 
L. J., February 20, 1953, p. 583, Walter, J.), 
judgment is directed for the plaintiff in 
accordance with the prayer for relief. Settle 
judgment providing for a reference to assess 


modity. The facts have been stipulated. The damages. 


[1 67,488] United States v. Minneapolis Electrical Contractors Association; St. Paul 
Electrical Contractors Association; Midwest Electrical Council, Inc.; Midwest Electric 
Company; Northland Electric Supply Company; Westinghouse Electric Supply Company; 
Graybar Electric Company, Inc.; Kehne Electric Company, Inc.; Tieso & Kostka Electric 
Company; Skeldon & Green Electric Inc.; Local Union No. 292, International Brother- 
hood of Electrical Workers; Local Union No. 110, International Brotherhood of Electrical 
Workers; L. Arthur Clausen; Gordon Tucker; David A. Mandel; John Morris; Donald 
F. Kehne; John Kostka; Claude Skeldon; and Albert J. Fleming. 


In the United States District Court for the District of Minnesota, Fourth Division. 
No. 8161 Cr. Filed April 24, 1953. 


Case No. 1068 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Criminal Prosecutions—Jury Verdict—Consistency—Different Verdicts as to the De- 
fendants.—The fact that a jury considered the evidence insufficient to find that whole- 
salers participated in an unlawful conspiracy was not inconsistent with their findings that 
other defendants participated in such a conspiracy. Nor was the jury’s finding of not 
guilty as to certain companies inconsistent with their finding that the officers of these 
companies were guilty of the offense charged. 


See the Sherman Act annotations, Vol. 1, § 1630.614. 


Criminal Prosecutions—Channelization of Distribution—Success of Plan as a Defense 
—Non-Compliance with All Terms of Plan.—The fact that a plan to channel arbitrarily 
the distribution of electrical equipment was not successful in all of its ramifications was 
no defense. Also, the fact that at times even the conspirators did not in every transaction 
comply with all the mandates of its planners was not controlling as to whether the con- 
spiracy was launched and participated in by such defendants. 


See the Sherman Act annotations, Vol. 1, § 1220.402. 


Criminal Prosecutions—Proof of Unlawful Conspiracy—Documents and Conversations 
of Co-Conspirators—Furtherance of Conspiracy—Competency.—In a criminal action, 
documents and conversation with or between alleged co-conspirators can be admitted 
as competent evidence if the co-conspirators by subsequent evidence are proven to be 
co-conspirators. If an alleged co-conspirator is not proven to be a conspirator, then such 
evidence is not competent. Furthermore, the acts of persons other than the defendants 
whose guilt or innocence is under consideration can only be considered as to the defend- 
ants if it first has been established beyond a reasonable doubt that the defendants and 
the other persons were parties to the same conspiracy. And before such evidence can be 
considered, the evidence must have constituted a declaration, admission, or an act in the 
furtherance of the conspiracy. 


See the Sherman Act annotations, Vol. 1, § 1220.43]. 
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Criminal Prosecutions—Proof of Participation in Conspiracy—Union—Committee 
Report.—A verdict of guilty against a union was set aside where the only substantial 
evidence as to the union’s participation in a conspiracy was a report of the union’s steward 
committee, which requested union members not to hang labeled fixtures that were sold 
by wholesalers direct to customers. It did not appear that the union acted upon the report, 
or ratifed it, or committed any overt act in furtherance of the report. This evidence could 
not justify a finding that the union knowingly participated in the conspiracy. 


See the Sherman Act annotations, Vol. 1, § 1220.431, 1280.101. 


Criminal Prosecutions—Taxation of Costs—Fees, Subsistence, and Mileage of Wit- 
nesses—Daily Transcript.—In addition to the imposition of fines against defendants found 
guilty, the costs of fees, subsistence, and mileage of witnesses incurred by the Government 
were assessed against certain of the defendants. However, the cost of a daily transcript 
of the testimony was held not a taxable cost in the District of Minnesota by rule of court, 
precedent, or otherwise. 


See the Sherman Act annotations, Vol. 1, § 1630. 


For the plaintiff: Edward R. Kenney, Trial Attorney, United States Department of 
Justice, Washington, D. C. 


For the defendants: Dorsey, Colman, Barker, Scott and Barber by Henry Halladay 
and Curtis L. Roy, Minneapolis, Minnesota, for Minneapolis Electrical Contractors 
Association, Midwest Electrical Council, Inc., L. Arthur Clausen, Gordon Tucker, John 
Morris, and Claude Skeldon; Felhaber and Larson by Gustav A. Larson, St. Paul, Minne- 
sota, for St. Paul Electrical Contractors Association, Donald F. Kehne, John Kostka, 
Midwest Electrical Council, Inc., and Gordon Tucker; Victor J. Larson and Seth Lund- 
quist, Minneapolis, Minnesota, for David A. Mandel; Nichols, Mullin, Farnand and Lee 
by Chester L. Nichols and Ralph H. Lee, Minneapolis, Minnesota, for Local Union 
No. 292, International Brotherhood of Electrical Workers; Harroun, Anderson and Poseley 
by W. R. Poseley, Minneapolis, Minnesota, for Albert J. Fleming; and Robins, Davis and 
Lyons by M. Arnold Lyons, St. Paul, Minnesota, for Local Union No. 110, International 


Brotherhood of Electrical Workers. 


Order 
[Acquital Sought] 


NorpBye, Chief Judge [Jn full text except 
for omissions indicated by asterisks]: De- 
fendants Minneapolis Electrical Contrac- 
tors Association, St. Paul Electrical Con- 
tractors Association, Midwest Electrical Coun- 
cil, Inc., Local Union #292, International 
Brotherhood of Electrical Workers, L. Arthur 
Clausen, Gordon Tucker, David A. Mandel, 
John Morris, Donald F. Kehne, John Kostka, 
Claude Skeldon, and Albert J. Fleming have 
each made a motion for judgment of acquittal, 
and in the event such motions are denied, 
then, in the alternative, for an order setting 
aside the verdict and judgment heretofore 
entered and granting a new trial. 


{Verdict Not Inconsistent—Partial Success No 
Defense] 


An extended discussion of all the phases 
of the respective motions does not seem 
necessary. At the outset, however, it may 
not be amiss for the Court to state that in 
his opinion these defendants have had a 
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fair trial and that as to them the evidence 
fully supports the verdicts of the jury. The 
documentary evidence from defendants’ own 
records, together with the other facts and 
circumstances in the record as reflected in 
the testimony, furnishes clear and convinc- 
ing proof of the plan and scheme which 
these trade associations and the other de- 
fendants launched and attempted to perfect 
with reference to the sale and distribution 
of electrical equipment in the Twin City 
area. The fact that the jury considered 
the evidence insufficient to find that the 
wholesalers named in the indictment were 
a part of the conspiracy is in no way in- 
consistent with their findings as to the other 
defendants, nor is the jury’s finding of not 
guilty as to the electrical contractor firms 
incompatible or inconsistent with their find- 
ings that the officers of these concerns were 
guilty of the offense charged. It was Kehne, 
Kostka, Skeldon, Morris, and others who 
were active in these trade associations and 
the joint trade committees and who at- 
tempted to foist upon the public the arbi- 
trary system of distributing electrical equip- 
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ment in this area. The jury may well have 
concluded that the corporations as such 
should not be held liable for the participa- 
tion in the conspiracy of certain of their 
officers who were personally active as in- 
dividuals in trade associations. They may 
have concluded that the evidence did not 
persuade them that their officers were act- 
ing within the scope of their positions as 
officials of their respective corporations. In 
any event, the verdict cannot be successfully 
challenged on the grounds of inconsistency. 
This plan and scheme to channel arbitrarily 
the distribution of electrical equipment, while 
not completely successful, may well have 
been perfected had it not been for the timely 
intervention of the Government herein. More- 
over, that this scheme was not successful 
in all of its ramifications is no defense, and 
that at times even the conspirators did not 
in every transaction comply with all the 
mandates of its planners is not controlling 
as to whether the conspiracy was launched 
and participated in by these defendants as 
the Government charges and as the jury 
found. 
[Union Participated in Plan] 


So far as Local Union #292 is concerned, 
it has been suggested that it had nothing to 
gain by becoming a party to this conspiracy 
because, generally speaking, union men 
would be obliged to comply with the orders 
of their employers regardless of whether, 
for instance, the electrical fixtures to be 
hung were purchased through their em- 
ployers or not. But this Union notwith- 
standing may have had an interest in this 
scheme and plan. The greater profit that a 
contractor employer enjoyed in the handling 
of electrical fixtures or other electrical equip- 
ment, the greater demands the Union could 
make in its union contracts with the con- 
tractors’ association. That Local Union #292 
actively and knowingly participated in this 
plan and scheme is amply sustained by the 
evidence. 


[Officer Guilty—Company Not Guilty] 


As to the other defendants, it is my opin- 
ion that the jury’s verdict also is amply sus- 
tained by the evidence and should not be 
disturbed. The evidence as to Clausen, 
Tucker and Fleming is abundant as to their 
active participation in the plan and scheme 
charged in the indictment. David Mandel, 
of the Midwest Electric Company, was the 
only officer of an electrical wholesaler who 
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was charged in the indictment as being a 
participant in the conspiracy. I have given 
considerable thought to the motion made 
by David Mandel for a judgment of acquit- 
tal or a new trial. True, it may be urged 
that that which Mandel did was merely the 
individual attempt of a representative of a 
wholesaler to establish or further the lat- 
ter’s business policies in this area without 
any participation with others in any scheme 
or plan such as that charged in the indict- 
ment. But Mandel’s activities were so pro- 
nounced and aggressive and in such conformity 
with the local plan and scheme of the other 
conspirators in Minneapolis that all of the 
circumstances would seem to justify a find- 
ing that, although the evidence was insuf- 
ficient as to his company, Midwest Electric 
Company, he nevertheless knowingly was 
a part and parcel of the conspiracy as 
charged. At least, the jury’s verdict in view 
of all the circumstances should not be dis- 
turbed as to this defendant. 
ah HONE 


[Evidence as to Conspirators and 
Co-Conspirators] 


* %* %* T am not unmindful of the practical 
difficulties confronting a jury in an anti- 
trust conspiracy trial of this magnitude 
where evidence is received with the under- 
standing that the offerer will produce testi- 
mony as to its competency. However, 
throughout the trial I repeatedly called to 
the attention of the jury that whether let- 
ters, documents, etc., written or received 
by alleged co-conspirators or conversations 
by or between them, constituted competent 
evidence, depended upon whether the evi- 
dence established that such alleged co-con- 
spirators were proven to be such. There 
was a jury question as to the participation 
of each of the co-conspirators referred to 
in the evidence. Merely because the bur- 
dens of the jury in determining factual is- 
sues Were more numerous and hence more 
difficult in this trial, should not justify the 
Court in assuming that the jury did not 
comply with the Court’s instructions and 
admonitions and that they did not proceed 
intelligently to determine the manifold is- 
sues presented to them. Particularly is this 
true when the Court is convinced that the 
defendants had a fair trial and that there 
is ample competent evidence to sustain the 
jury’s verdict. In the Court’s instructions 
to the jury, the following language was. 
used: 
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“And this brings up another matter that 
I should call to your attention. You will 
remember that the Government has in- 
troduced many letters and other docu- 
ments as well as conversation with or 
between certain alleged co-conspirators. 
Now, the Court admitted such evidence as 
competent evidence if the co-conspirator 
by subsequent evidence was proven to be 
a co-conspirator as charged by the Gov- 
ernment, and if such alleged co-conspira- 
tor is not proven to be a conspirator 
within the meaning of these instructions, 
then such evidence and testimony is not 
competent evidence herein. Take, for ex- 
ample, I merely picked it at random, the 
Government Exhibit 1, which happens to 
be a letter written by Charles Anderson 
Company to the Daylite Company pro- 
testing certain direct sales. Neither the 
Charles Anderson Company nor the Day- 
lite Company is a defendant, but they both 
are named as co-conspirators, and that 
letter was admitted with the understand- 
ing that evidence would establish that 
one or both of these parties was a party 
to the conspiracy. Obviously, if the evi- 
dence does not establish that fact, then 
this letter does not constitute competent 
evidence herein and should be disre- 
garded.” 


And at the specific request of counsel for 
Minneapolis Electrical Contractors Asso- 
ciation, ef al., the following instruction was 
given: 


“Now, as another example, in consider- 
ing the guilt or innocence of John Mor- 
ris, and I merely take John Morris as an 
example, not because I want to empha- 
size his situation, but considering his case 
just as an example, the letters of Albert 
Fleming and the acts of the Garden City 
Plating & Manufacturing Company can 
only be considered as to Morris if it has 
first been established to your satisfaction 
beyond a reasonable doubt that John 
Morris, Albert Fleming, and the Garden 
City Plating & Manufacturing Company 
were parties to the same conspiracy. 
Then, and only in that event, can you 
consider any of the acts of the persons 
other than the defendants whose guilt 
or innocence is under consideration. And 
before you can consider any such evi- 
dence, you must also find that such evi- 
dence constituted a declaration, admission, 
or an act in the furtherance of the 
conspiracy.” 


This is not a close case, with the acts 
of the alleged co-conspirators and their 
writings a determinative factor in establish- 
ing the existence of the conspiracy and the 
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participation of the defendants therein. The 
written minutes, letters, admissions, and 
acts of the defendants themselves are so 
conclusive of the conspiracy charged and 
their knowing participation therein that I 
am convinced that the verdict of the jury 
should not be disturbed. The jury’s verdict 
is supported by substantial evidence which 
clearly and persuasively points to the guilt 
of these defendants beyond a reasonable 
doubt. 
[Taxation of Costs] 


The only other matter before the Court 
pertains to the motion of the Government 
as to the taxation of costs. The Court al- 
ready has indicated the defendants as to 
whom costs should be assessed in addition 
to the fines imposed. The Government has 
filed a bill of costs for (1) fees for wit- 
nesses in the sum of of $8,366.36, and (2) 
fees paid the court reporter for the daily 
transcript in the sum of $4,306.50, or a total 
of $12,672.86. Schedule A attached to the 
bill itemizes the fees, subsistence and mile- 
age of witnesses paid by the Government. 


[Fees, Subsistence, and Mileage Costs 
Reduced) 


So far as the fees, subsistence and mile- 
age of witnesses are concerned, it must be 
recognized that in a case of this magnitude, 
with the necessity of introducing testimony 
in a manner which would enable the jury to 
follow the evidence intelligently relating to 
a conspiracy which had so many ramifica- 
tions, counsel for the Government, in pre- 
senting the testimony and arranging for 
the attendance of over 100 witnesses, were 
confronted with a task which is not present 
in the ordinary lawsuit. Undoubtedly many 
witnesses had to be subpoenaed for a cer- 
tain day, but on account of the delays oc- 
curring in the trial and other circumstances, 
the witnesses could not be called on the 
return date of the subpoena and were re- 
quired to attend the trial until called. Wit- 
nesses from out of the city had to be paid 
witness fees for their travel time. Some 
undoubtedly traveled by air, others by train. 
In view of these circumstances, the fees, 
subsistence and mileage of witnesses amount 
to a very considerable sum. However, there 
was no disposition on the part of defense 
counsel to stipulate as to many matters 
which could have been agreed upon without 
any prejudice to the rights of the defend- 
ants. Almost every exhibit offered was ob- 
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jected to by reason of the alleged lack of 
foundation, and other objections, and the 
Government was required to call every 
available witness in order to lay adequate 
foundation for the formal proof ot docu- 
ments, many of which were obtained from 
the defendants’ own files and as to which 
there could be no real substantial objection 
as to lack of foundation. Under these 
circumstances, the defendants are not in 
a position to object to the bulk of the fees 
and mileage of witnesses being assessed 
as costs as set forth in the Government’s 
Schedule A. I understand, however, that 
no challenge is made as to the accuracy of 
the actual fees, mileage and subsistence paid 
the witnesses listed therein, but defendants 
contend that many of the witnesses were 
accorded witness fees for a greater number 
of days than were reasonably necessary in 
order to have the evidence properly pre- 
sented to the Court and the jury. As to 
some of the objections made by defendants 
in this regard, it appears to me that there 
is real substance. * * * 

The fees, mileage and subsistence of the 
above listed witnesses [not reproduced] as 
set forth in Schedule A, and before modifi- 
cation by the Court, amount to $2,321.10, 
and the difference between that sum and 
the modified total of $1,599.10 is $722.00. 
Therefore, the total of such fees as reflected 
in the bill of costs in the sum of $8,366.36 
will be reduced accordingly to the sum of 
$7,644.36. 


[Cost of Daily Transcript Not Taxable} 


The daily transcript of the testimony was 
ordered by government counsel for their 
own convenience. The Court did not re- 
quest a daily transcript, although a copy 
was made available daily to the Court. 
Granted that a daily transcript enabled goy- 
ernment counsel to proceed more expedi- 
tiously in the presentation of its evidence, 
I do not believe that J am authorized under 
the circumstances in requiring the defense 
to sustain this burden as part of the costs 
assessed herein. The cost of a daily tran- 
script is not a taxable cost in this District 
by rule of court, precedent or otherwise. 
No statute authorizes such taxation under 
the circumstances herein. 

The costs, therefore, to be taxed against 
the particular defendants who, according to 
the judgments entered, are to pay costs in 
addition to the fines imposed, will be limited 
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to their share of the costs incurred by the 
Government as set forth in Schedule A, fees 
and mileage of witnesses, as modified herein, 
in the sum of $7,644.36. This sum will be 
divided equally among the defendants re- 
quired to pay costs as follows, and the Clerk 
of this Court is directed to enter judgments 
accordingly: 


Minneapolis Electrical Contrac- 


TORS eNSSO Cla Ofte: ar ae $1,092.06 
St. Paul Electrical Contractors 

Association) Aine sence eraser 1,092.05 
Midwest Electrical Council, Inc. 

EME Lc A Ss aa eee Cee oe 1,092.05 
Johny Morris ee aera 1,092.05 
Donald. ba Kehnee) =e ae 1,092.05 
Johni<ostikania= aes ne 1,092.05 
Claude ?Skeldontee a 1,092.05 


[Motions Denied] 


The several motions of defendants Min- 
neapolis Electrical Contractors Association, 
St. Paul Electrical Contractors Association, 
Midwest Electrical Council, Inc., Local Union 
#292, International Brotherhood of Elec- 
trical Workers, L. Arthur Clausen, Gordon 
Tucker, David A. Mandel, John Morris, 
Donald F. Kehne, John Kostka, Claude 
Skeldon, and Albert J. Fleming for judg- 
ment of acquittal, or, in the alternative, for 
a new trial, are denied. It is so ordered. 


An exception is allowed. 


Order 


Defendant Local Union #110, Interna- 
tional Brotherhood of Electrical Workers, 
has filed a motion for judgment of acquittal 
and for an order vacating and setting aside 
the jury’s verdict of guilty rendered herein 
as to said defendant. 


[Evidence Insufficient as to Union] 


After due consideration, I find that there 
is grave doubt in my mind as to the suf- 
ficiency of the evidence as to Local Union 
#110. The one recital in the records of 
the Union as to the report of the Stewards’ 
Committee, wherein the Committee asked 
men not to hang labeled fixtures that were 
sold by wholesalers direct to customers 
under no condition, is actually the only sub- 
stantial evidence there is as to its participa- 
tion in this conspiracy. However, it does 
not appear that the Union acted upon the 
report, or ratified it, or committed any 
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overt act in furtherance thereof. This one 
recital in the records of the Union is scarcely 
sufficient to justify a finding that it know- 
ingly and intentionally became a party to 
the conspiracy charged herein. That the 
conspiracy as launched contemplated that 
this Union should become a party thereto 
is entirely probable in light of the evidence. 
But the evidence produced by the Govern- 
ment is lacking in the substance required 
to justify a finding that this Union know- 
ingly participated therein. A suggestion 
by one of the Union’s committees that they 
should participate in the conspiracy, with- 
out more, is not sufficient. 


[Motion Granted] 


It follows, therefore, that the motion of 
defendant Local Union #110, International 
Brotherhood of Electrical Workers, for 
judgment of acquittal and for an order va- 
cating and setting aside the jury’s verdict 


Cited 1953 Trade Cases 
J.J. Theatres, Inc. v. Twentieth Century-Fox Film Corp. 
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of guilty rendered herein should be, and 
hereby is, granted. It is so ordered. 


An exception is allowed. 


[Fines Imposed] 


[Judge Nordbye, on April 3, 1953, as- 
sessed fines totaling $42,500 against 12 of 
the 13 convicted defendants. The name of 
the defendant fined and the amount of the 
fine are as follows: Minneapolis Electrical 
Contractors Association, $4,500 and costs; 
St. Paul Electrical Contractors Association, 
$4,500 and costs; Midwest Electrical Coun- 
cil, Inc., $4,500 and costs; Local Union No. 
292, International Brotherhood of Electrical 
Workers, $3,000; L. Arthur Clausen, $2,500; 
Gordon Tucker, $2,500; David A. Mandel, 
$3,500; John Morris, $3,500 and costs; Don- 
ald F. Kehne, $3,500 and costs; John 
Kostka, $3,500 and costs; Claude Skeldon, 
$3,500 and costs; and Albert J. Fleming, 
$3,500. The amount assessed as costs is set 
forth in the text of the first Order.] 


[] 67,489] J. J. Theatres, Inc. and Luxor Group, Inc. v. Twentieth Century-Fox Film 
Corporation, Skouras Theatres Corporation, Spyros P. Skouras, and George E. Skouras. 


In the United States District Court for the Southern District of New York. Civil 


49-80. Filed May 13, 1953. 


Clayton Antitrust Act 


Motion for Injunctive Relief—Judgment for Defendants—Plaintiffs’ Notice of Appeal 
—Disposition of Legal and Equitable Issues—Where a judgment for the defendants was 
entered on a jury verdict and thereafter the plaintiffs filed a notice of appeal “from the 
final judgment,” without seeking to amend the judgment to restrict it to the legal claim 
and to provide that the action was to continue as to the equitable claim and without applying 
for a “determination” under Rule 54 (b) of the Federal Rules of Civil Procedure, the 
plaintiffs’ motion for injunctive relief, which was made prior to the filing of the notice of 
appeal but set for hearing at a later date, was denied. Under the circumstances, the filing 
of the notice of appeal terminated the jurisdiction of the trial court. Since the legal and 
equitable issues involved common questions of fact and the legal and equitable claims were 
contained in one count, the judgment completely determined the rights of the parties. 


See the Clayton Act annotations, Vol. 1, | 2036. 
For the plaintiffs: Monroe E. Stein, New York, N. Y. 


For the defendants: Dwight, Royall, Harris, Koegel and Caskey; Sherpick, Gilbert, 
Regan and Davis; R. W. Perkins; O’Brien, Driscoll and Rafferty; Adolph Schimel; and 
Donovan, Liesure, Newton and Irvine; all of New York, N. Y. 


day following, February 26th, 1953, judg- 
ment was entered. 


Memorandum 
[Verdict for Defendants] 


WEINFELD, District Judge [Jn full text]: 


F | ton—N oti A l 
In this antitrust suit the jury, after a trial [Seek Injunction otice of Appeal] 


of more than three weeks, returned a ver- 
dict in favor of all the defendants. A motion 
to set aside the verdict upon its rendition 
on the ground that it was contrary to the 
weight of evidence and for judgment, not- 
withstanding the verdict, was denied. The 
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Thereafter, on February 27th, 1953, the 
plaintiffs moved upon the pleadings, the 
pre-trial order, the testimony and exhibits, 
for an injunction enjoining one of the de- 
fendants, Twentieth Century-Fox Film Cor- 
poration, from refusing to negotiate in good 


q 67,489 


68,414 


faith with the plaintiffs for the exhibition 
of its motion pictures at plaintiffs’ theatre 
on a first run, said run to be non-exclusive 
or exclusive within the area at the election 
of said Twentieth Century-Fox Film Corpo- 
ration. The motion was adjourned to April 
3rd, but in the period between its service 
and the date of hearing, plaintiffs filed a 
notice of appeal “from the final judgment 
entered in this action.” 


[Trial Court Lacks Jurisdiction] 


The defendants urge that the Court now 
Jacks jurisdiction to grant the application 
for injunctive relief in view of the pending 
appeal. The plea must be upheld. The 
filing of a notice of appeal from a final 
judgment terminates the jurisdiction of the 
district court except where it is specifically 
reserved by statute or by the Federal Rules 
of Civil Procedure.’ 

The complaint contained but a single 
count,’ seeking both treble damages and in- 
junctive relief. The same facts were alleged 
to support the legal and equitable claims. 
Plaintiffs’ right to relief as to each involved 
a common controlling question of fact—an 
alleged conspiracy by the defendants in 
violation of the antitrust laws.® 


Court Decisions 
Interborough News Co. v. Curtis Publishing Co. 
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[Relation of Legal and Equitable Issues] 


Plaintiffs’ notice to the Court of Appeals 
from the judgment entered upon the jury’s 
verdict states they are appealing “from the 
final judgment entered in this action.” They 
neither sought to amend the judgment to 
restrict it to the legal claim and to provide 
that the action was to continue as to the 
claim for equitable relief; nor did they 
apply for a “determination” under Rule 
54(b) of the Federal Rules of Civil Pro- 
cedure.* By failing so to move and filing 
the notice of appeal, plaintiffs clearly indi- 
cated that they considered the judgment 
as final and the right of appeal absolute. 
In this I think they were correct. The 
judgment completely determined the rights 
of the parties to the suit. The legal and 
equitable issues thereunder involved com- 
mon questions of fact. Practically, the 
determination of the legal issues by the 
jury in this case was dispositive of the 
equitable claim presented under the single 
count complaint.” The facts of the legal 
claim are so inextricably wound up with the 
prayer for injunctive relief that the pending 
appeal permits consideration of all the 
issues. 

The motion is denied. 

Settle order on notice. 


[67,490] Interborough News Company v. The Curtis Publishing Company, et al. 


Civ. 


In the United States District Court for the Southern District of New York. 
54-209. Filed May 13, 1953. 
Sherman Antitrust Act 


Practice and Procedure—Interrogatories by Defendants—Objections—Call for Total 
Evidence—Irrelevant.—In an action charging an unlawful conspiracy, interrogatories 
propounded by a defendant which seek (1) the dates that each defendant entered into 
the alleged conspiracies, (2) the persons through whom each defendant entered into the 
conspiracies, (3) the means used to effectuate the conspiracies, (4) the acts which are 
claimed to have constituted restraints of trade and the dates of such acts, (5) the parties 
to, and dates of, certain alleged agreements, (6) copies of certain documents, and (7) the 
salaries or other compensation paid by the plaintiff to certain of its officials in certain years 
do not call for the plaintiff's total evidence. They merely call for that which the plaintiff’s 
evidence purports to prove. With respect to dates, each inquiry should be as to “on or 
about what date or dates,’ and the interrogatories which request copies of documents 
are not proper. The interrogatories requesting the salaries and other compensation of 
certain officials may be relevant in connection with the financial condition of the plaintiff. 


See the Sherman Act annotations, Vol. 1, J 1640.579. 


1 Miller v. United States, 114 F. 2a 267; 
Switzer v. Marzall, 95 F. Supp. 721; Daniels v. 
Goldberg, 8 FRD 580; Republic of China v. 
Pang-Tsu Mow, 12 FRD 359. 

2 As to each period specified. 

8’ Cf. 5 Moore’s Federal Practice, 2 Ed., J 38.16 


+ Assuming that such a ‘‘determination’’ was 
required. Plaintiffs now suggest that in the 
absence thereof, the judgment entered upon 
the verdict is not final and so not appealable—- 
a view with which I am not in accord. 

5 Leimer v. Woods, 196 F. 2d 828, 836. 


(p. 151); Sabolsky v. Paramount Film Dis- 

tributing Corp. [1952 TRADE CASES { 67,353], 

13 FRD 138. 

{| 67,490 Copyright 1953, Commerce Clearing House, Inc. 
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Cited 1953 Trade Cases 
Interborough News Co. v. Curtis Publishing Co. 


68,415 


Practice and Procedure—Complaint—Interrogatories—Purpose.—The Federal Rules 
of Civil Procedure contemplate that the short and plain statement of the claim should be 
supplemented by some procedure designed to give an opponent additional information 
necessary to prepare for trial. The use of interrogatories is one form of discovery pro- 
vided to obtain this information. Therefore, where a reading of a complaint shows that 
it is necessary for the defendants to know Whee facts on which the plaintiff bases its claim, 


the defendants’ interrogatories which concern such facts are proper. 
See the Sherman Act annotations, Vol. 1, J 1640.579. 
For the plaintiff: Webster, Sheffield & Chrystie, New York, N. Y. 


For the defendants: Cravath, 


Swaine & Moore; 


Benjamin E. Winston; Whitman, 


Ransom, Coulson & Goetz; Gurus Mallet-Prevost, Colt & Mosle, and Lord, Day & Lord 


(Paxson, Kalish, Dilworth 
& Garrison; Hernan H. Solnit; 


& Green, of counsel); Joseph Schultz; Paul, Weiss, Wharton 
McGauley & Henry; 


Weil, Gotshal and Manges; and 


DeWitt, Van Aken & Nast; all or New York, N. Y. 


For prior decisions of the U. S. District Court, District of New York, see 1952 Trade 
Cases {| 67,388, 67,342, 67,309, and 1950-1951 Trade Cases {| 62,658. 


Memorandum 


Concer, District Judge [Im full text]: In 
the course of the pre-trial proceedings, 
plaintiff raised objections to certain inter- 
rogatories propounded by the Curtis de- 
fendants. 


The amended complaint contains two 
claims for treble damages for violation of 
the Sherman Act (15 U. S.C. 81). It also 
seeks injunctive relief in accordance with 
Section 16 of the Clayton Act (15 U. S. C. 
§ 16). A third claim was dismissed with 
prejudice at the pretrial hearing. 


The interrogatories [1-13] seek the dates 


it is “claimed” that each defendant entered 
into the two conspiracies alleged; the per- 
sons through whom it is “claimed” that 


each defendant entered into the conspiracies ; 
the means it is “claimed” were used to 
effectuate the conspiracies; the acts of de- 
fendants which are “claimed” to have con- 
stituted restraints of trade, unfair competition, 
boycotts, coercion and the dates on which 
such acts were done and the defendants by 
whom done; the parties to the agreements, 
if any, to withdraw business from plaintiff 
or to refrain from dealing with plaintiff 
after having withdrawn business from plain- 
tiff; the dates of such agreements, whether 
or not in writing, the persons participating 
in the defendants’ behalf. Interrogatories 
14 and 15 seek the salaries, wages or other 
compensation and dividends paid by the 
plaintiff to certain of its officials in the years 


1947-1949, 


The plaintiff declines to answer interrog- 
atories 1-13 on the grounds that the inter- 
rogatories call for a restatement of plaintiff's 
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claims, its total evidence, and for both 
factual and legal conclusions and_inter- 
rogatories 14-15 on the grounds that the 
information sought is irrelevant. 

The amended complaint certainly follows 
Rule 8(a) of the F. R. C. P. It-contains 
little more than a short and plain state- 
ment of the claim showing that the pleader 
is entitled to relief. It consists of 37 para- 
graphs and the prayer for relief. The first 
21 paragraphs identify the parties. 

The Federal Rules provide for such a 
pleading and its use should be viewed with 
favor by the Courts. Certainly it has great 
merit over the long, involved and verbose 
type of pleading formerly indulged in. Still 
the rules do contemplate that such a plead- 
ing, which is little more than a notice of 
claim, should be supplemented by some 
procedure designed to give an opponent 
additional information necessary to prepare 
for trial. 

The use of discovery proceedings is one 
method to obtain this information. The use 
of interrogatories is one form of discovery 
provided by the Rules. Consonant with the 
spirit of the Rules the Courts have been 
most liberal in construing requests for in- 
formation asked for in interrogatories. 
Liberality rather than restriction seems to 
be the guiding principle. A reading of the 
amended complaint in this case convinces 
me that it is necessary for the defendants 
to know the facts on which plaintiff bases 
its claim. The plaintiff suggests that the 
defendants have acquired this. knowledge 
through prolonged depositions. If the re- 
sponses of counsel contained in the excerpts 
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annexed to the memoranda are fair examples 
of what defendants have learned they know 
little more than they did after reading the 
amended complaint. 


I agree with plaintiff that a charge of con- 
spiracy is most difficult to prove since the 
alleged unlawful acts of defendants by their 
very nature have been secretive. Frequently 
a conspiracy may not be susceptible by 
proof of an express agreement, but must be 
proven by facts and circumstances which 
added up may be sufficient proof of a con- 
spiracy. I have no desire, nor do I intend 
to “bind in advance plaintiff’s freedom of 
movement.” 


I certainly do not want to prejudice 
plaintiff in any way, nor put it in an un- 
favorable tactical position. I certainly do 
not intend by my ruling to compel plaintiff 
to disclose its total evidence. 


[Interrogatories Proper But Modified] 


These interrogatories come within the 
purposes of the discovery rules which are 
“to narrow and clarify the basic issues be- 
tween the parties, and... for ascertaining the 
facts, or information as to the existence or 
whereabouts of facts, relative to those 
issues.” Hickman v. Taylor, 329 U. S. 495. 
They do not call for plaintiff’s evidence. 
They call for that which the plaintiff’s 
evidence purports to prove. 


Although many of the interrogatories 
seek what plaintiff “claims,” the expression 
is innocuous. Defendants are within their 
privilege in “exacting admissions or obtain- 
ing commitments as to the position that an 
adverse party takes as to issues of fact.” 
Aktiebolaget Vargos v. Clark, 8 F. R. D. 635, 
636. See also Moore’s Federal Practice, Vol. 
4, 2d Ed., Par. 33.17. These interrogatories 
concern issues of fact. 


Court Decisions 
Bee Jay Products, Inc. v. FTC 
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Plaintiff should answer interrogatories 1 
and 4, except that each inquiry should be 
as to “on or about what date or dates.” 


Plaintiff should answer interrogatories 2, 
S56; 7, Cn On LO el 2 sanded exceptaunat 
it may be noted that interrogatories 11(b) 
and 13 (b) call for copies of documents, if 
any. It has been my practice to sustain 
objections to this request in interrogatories. 
There is a divergence of opinion on the 
propriety of the proceedure but “Most of 
the cases have held that interrogatories 
requesting copies of documents are not 
proper in any situation.” Moore’s Federal 
Practice, 24 Ed., Rar.933:22; p. 2322.) the 
Supreme Court in Hickman v. Taylor, supra, 
has pointed out the technical impropriety of 
the procedure and I, therefore, follow its 
rule. 


Interrogatories 14-15 should be answered. 
They may be relevant in connection with 
the true financial position of the plaintiff. 
Defendants assert that the plaintiff’s books 
do not show the facts. 


In view of the yardstick of construction 
which I have outlined above and consider- 
ing the nature of the charge, the difficulty 
of proving it and the source from which 
plaintiff must necessarily obtain the in- 
formation asked for, I feel that plaintiff’s 
answers to the interrogatories must be 
viewed with some liberality. It should give 
what information it now has. Certainly 
plaintiff, if it expects to present to the Court 
sufficient facts to make out a case, must 
have such facts now in its possession. 

As I view it the information sought is that 
which plaintiff will have to present to the 
Court to make out a case. 

Plaintiff's motion 
above indicated. 


is denied except as 


Submit order on notice. 


[| 67,491] Bee Jay Products, Inc.; Joseph Berkowitz and Reuben Berkowitz, indi- 
vidually and as officers of Bee Jay Products, Inc.; Universal Manufacturing Co.; Reuben 
Berkowitz and Bertha Berkowitz, individually and as officers of Universal Manufacturing 


Company v. Federal Trade Commission. 


In the United States Court of Appeals for the Tenth Circuit. No. 4581—May Term, 


1953. Dated May 14, 1953. 


On petition to review an order of the Federal Trade Commission. 


Federal Trade Commission Act 


Pes 


Unfair Practices—Unfair Methods of Competition—Interstate Sale of Lottery Devices 


—Order Affirmed and Enforced.—A Federal Trade Commission order prohibiting the inter- 
state sale of punchboards and other lottery devices was affirmed and enforced on the 
authority of Gay Games, Inc. v. Federal Trade Commission, 1953 Trape Cases { 67,478. 
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Sunbeam Corp. v. Payless Drug Stores 


See the Federal Trade Commission Act annotations, Vol. 2, {7 6125.499, 6501.90. 
For the petitioners: F. W. James. 


. _ For the respondent: John W. Carter, Jr., Attorney, Federal Trade Commission 
(W. T. Kelley, General Counsel, and Robert B. Dawkins, Assistant General Counsel, 
Federal Trade Commission, were with him on the brief). 


Affirming and enforcing a Federal Trade Commission order in FTC Dkt. 5736. 
Before Bratton, Huxmany, and Picxert, Circuit Judges. 


[FTC Order Affirmed] April 14, last, the order of the Commission 

Per Curtam [Jn full text]: On the au- is affirmed and judgment will be entered en- 

thority of Gay Games, Inc., v. Federal Trade forcing such order in accordance with the pro- 
Commission, 10 Cir.. — F. 2d —, decided visions of 15 U. S.C. A. § 45(c). 


[] 67,492] Sunbeam Corporation v. Payless Drug Stores; Skaggs Payless Drug 
Stores; Payless Drug Store of Salem; Payless Drug Store; Skaggs Drug Stores, 
Inc.; Payless Drug Store, a partnership composed of L. Justin Skaggs and Mary Skaggs; 
Theodore H. Zimmerman, doing business under the fictitious name and style of Payless 
Drug Store; L. Justin Skaggs; Glynn E. Tucker; L. H. Vierk; Mary Skaggs; Lennie S. 
Skaggs, Jr.; C. H. Buckmiller; Thomas B. Cuthbert; Clair Mortensen; Vivian N. Skaggs; 
Mary Skaggs; Payton W. Hawes; Lee Coleman; Ruth T. Hawes; William B. Armitage; 
George Black, Jr.; Does I to V, inclusive; Roe Partnerships I to V, inclusive; and Doe 
Corporations I to V, inclusive. 


In the United States District Court for the Northern District of California, Southern 
Division. No. 31068. Filed May 15, 1953. 


California Fair Trade Act, Federal Fair Trade (McGuire) Act, and Miller-Tydings Act 


Fair Trade Contracts—Inducing Breach of Contracts—Preliminary Injunction.— 
Where a manufacturer’s fair trade contracts with wholesalers contained a promise by 
such wholesalers that they will require any retailer to whom the manufacturer’s products 
are resold to agree to resell such products at prices not less than the minimum retail prices 
specified by the manufacturer, operators of retail drug stores which knowingly, willfully, 
and without justification induced persons who had signed fair trade contracts with 
the manufacturer to breach such contracts and induced persons to enter into fair trade 
contracts with the manufacturer for the purpose of obtaining the manufacturer’s prod- 
ucts for resale tortiously interfered with the manufacturer’s contractual relations. Such 
conduct is actionable and will be enjoined. 


See the Resale Price Maintenance Commentary, Vol. 2, § 7352; State Laws anno- 
tations, Vol. 2, J 8064. 


Fair Trade Contracts—Inducing Breach of Contracts—Selling at Prices Below the 
Fair Trade Prices—Where it has been found that operators of retail drug stores know- 
ingly, willfully, and without justification induced breaches of an electrical appliance 
manufacturer’s fair trade contracts, such operators will be enjoined by a preliminary 
injunction from selling, offering to sell, or advertising the manufacturer’s fair trade prod- 
ucts at less than the established fair trade prices. The continued sale of the manufac- 
turer’s products at less than the fair trade prices would not only permit the operators 
to benefit from their tortious interference with the contracts, but it would cause persons 
who have contracts with the manufacturer cither to breach them or to discontinue the 
sale of the manufacturer’s products. 


See the Resale Price Maintenance Commentary, Vol. 2, § 7352; State Laws annota- 
tions, Vol. 2, J 8064. 


Fair Trade Contracts—Provision Requiring Wholesalers To Require Retailers To 
Observe Fair Trade Prices—Legality under Miller-Tydings Act and McGuire Act.— 
It is lawful for an electrical appliance manufacturer, in its fair trade contracts with whole- 
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Sunbeam Corp. v. Payless Drug Stores 


salers, to require a wholesaler to secure from a buyer of the manufacturer’s fair trade 
products a promise that such buyer will not resell such products at prices less than the 
minimum retail prices prescribed by the manufacturer. The McGuire Act specifically 
exempts such a provision from the prohibitions of the federal antitrust and trade regulatory laws, 
and such a provision falls within the meaning of the phrase “contracts or agreements 
prescribing minimum prices for the resale of a commodity” contained in the Miller- 
Tydings Act. This was the only way which the manufacturer could maintain its existing 
distribution system and at the same time insure that its fair trade prices would be main- 
tained by all retailers. It was the very purpose of the Miller-Tydings Act to allow 
a manufacturer to fix the prices at which its products would be resold to the public. 
There is no indication in the Miller-Tydings Act itself or in its legislative history that 
Congress intended to require a manufacturer to sell directly to retailers in order to avail 
itself of the benefits of the Act. The language of the McGuire Act exempting contracts 
requiring a vendee to enter into contracts prescribing minimum or stipulated prices 1s 
merely a clarification of existing law and did not effect a change in the law. 


See the Sherman Act annotations, Vol. 1,  1250.121; Resale Price Maintenance Com- 
mentary, Vol. 2, J 7091, 7092, 7212; State Laws annotations, Vol. 2, J 8064. 


Resale Price Maintenance—Applicability of Fair Trade Contract—Provision Limiting 
Scope.—Since a manufacturer’s fair trade contracts were expressly limited to sales within 
states where agreements prescribing minimum resale prices were lawful, no illegality 
exists as to the provisions of such contracts which bind wholesalers or retailers to resell 
the products at minimum prices prescribed by the manufacturer. 


See the Resale Price Maintenance Commentary, Vol. 2, § 7201; State Laws Anno- 
tations, Vol. 2, J 8064. 


Resale Price Maintenance—Miller-Tydings Act—Effect of McGuire Act.—The mere 
fact that one or more of the provisions of the McGuire Act changed the law as it existed 
under the Miller-Tydings Act does not mean that all of the provisions of the McGuire 
Act produced such an effect. 


See the Resale Price Maintenance Commentary, Vol. 2, J 7092. 


Price Fixing—Fair Trade Contracts—Elimination of Price Competition at Retail 
Level.—A manufacturer’s fair trade contracts do not involve horizontal price fixing because 
the use of such contracts may eliminate price competition at the retail level of distribution. 
Such a result is lawful if the manufacturer successfully negotiates individual vertical 
agreements with all its retailers. 


See the Resale Price Maintenance Commentary, Vol. 2, § 7076. 


Sherman Antitrust Act 


Conspiracy—Monopoly—Cutting of Prices—Products in Free and Open Competition. 
—Retailers who cut the prices of an electrical appliance manufacturer’s products which 
are in free and open competition with products of the same general class produced and 
distributed by others did not violate Section 1 or 2 of the Sherman Antitrust Act. “The 
end sought by the Sherman Act was the prevention of restraints to free competition in 
business and commercial transactions which tended to restrict production, raise prices or 
otherwise control the market to the detriment of purchasers or consumers of goods and 
services.” So long as the manufacturer’s products are in free and open competition, 
action which affects the manufacturer’s products alone will not operate to the detriment 
of purchasers or consumers of such class of products, So long as this competition con- 
tinues, purchasers and consumers will be protected from the fixing of prices, from restric- 
tion of production, and from control of the market. 


See the Sherman Act annotations, Vol. 1, § 1210, 1220.402. 


Suits for Civil Damages—Damages to Plaintiff Resulting from Antitrust Violations— 
Sufficiency of Allegations—A manufacturer’s action alleging that operators of retail 
drug stores unlawfully cut the prices of its products was dismissed where such manu- 
facturer alleged that such price cutting (1) enabled the operators to sell more of the 
products than competing retailers in the same area, (2) caused competitors of the opera- 
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Cited 1953 Trade Cases 
Sunbeam Corp. v. Payless Drug Stores 


68,419 


tors to fail to advertise its products, and (3) caused competitors of the operators 
to discontinue the handling of its products. The manufacturer failed to show that 
it was within the area of the economy which was endangered by a breakdown of com- 
petitive conditions. The manufacturer must allege that the claimed antitrust violation 
was the proximate cause of special injury to its business or property, as distinguished 
from injury to other persons or to the public. 


See the Sherman Act annotations, Vol. 1, J 1640.411. 


For the plaintiff: Herman T. Van Mell, Chicago, Ill, and Landels and Weigel, by 
Stanley A. Weigel, San Francisco, Cal. 


For the defendants: Fitzgerald, Abbott and Beardsley, M. W. Dobrzensky, Edward B. 
Kelly, and Robert S. Rutledge, Oakland, Cal., for Skaggs Payless Drug Stores, L. H. 
Vierk, Glynn E. Tucker, L. J. Skaggs, Mary Skaggs, and Payless Drug Store, a partner- 
ship; and Edward J. Ruff, George Black, Jr., and Thelen, Marrin, Johnson and Bridges, 


San Francisco, Cal. 
Opinion 
[Three Causes of Action] 


Carter, District Judge [In full text]: 
Plaintiff, Sunbeam Corporation, is an IIli- 
nois corporation which manufactures and 
sells electrical household appliances. De- 
fendants are corporations, a partnership and 
persons engaged in the retail drug and 
variety store business in a number of cities 
in the States of California and Washington. 


The complaint seeks to enjoin and to 
recover damages for the alleged tortious 
interference with plaintiff’s contractual re- 
lationships, alleged restraint of trade and 
alleged unfair competition in the use of 
trademarks. Certain of defendants’ have 
moved to dismiss or to strike the complaint 
and the causes of action alleged therein 
for failure to state a claim upon which 
relief can be granted, and on the further 
ground that the complaint fails to comply 
with subdiv‘sions (a) (2) and (e) (1) of Rule 
8 of the Federal Rules of Civil Procedure. 
Defendant Theodore H, Zimmerman has 
moved the court to quash the service upon 
himself of the order to show cause, sum- 
mons, complaint and notice to take deposi- 
tion, and to dismiss him from this action. 


[Fair Trade Distribution System] 


The material facts, as alleged, are as 
follows: 

Plaintiff's products, which are hereafter 
referred to as Sunbeam products, are identi- 
fied by trademarks, brands and names 
owned by plaintiff. Plaintiff sell its products 


1The defendants so moving are: Skaggs Pay 
Less Drug Stores, a corporation; Pay Less 
Drug Stores, a partnership; L. J. Skaggs; Mary 
Skaggs, his wife; Glynn E. Tucker; and L. H. 
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to wholesale distributors, who in turn re- 
sell such products to retail stores. Plaintiff 
has undertaken to fix the prices at which 
Sunbeam products may be resold—first by 
wholesalers to retail stores, and second by re- 
tail stores to consumers. To accomplish this 
result plaintiff has entered into a series of con- 
tracts with the wholesalers and retailers who 
handle Sunbeam products. Through the 
medium of such contracts plaintiff has ex- 
acted from each wholesaler to whom it sells 
a promise that the latter will resell Sunbeam 
products at prices not less than the mini- 
mum wholesale prices specified by plaintiff, 
and a further promise that the wholesaler 
will require any retailer to whom Sunbeam 
products are resold to agree to resell such 
products at prices not less than the mini- 
mum retail prices specified by plaintiff. 
Those retailers who contract with plaintiff 
promise to maintain, in the selling of Sun- 
beam products, minimum retail prices speci- 
fied by plaintiff. None of the defendants 
have entered into any such contracts with 
plaintiff. They have, nevertheless, been 
able to secure Sunbeam products for resale 
in their stores by inducing those who have 
contracted with plaintiff to breach such con- 
tracts and by inducing others to enter into 
such contracts with plaintiff for the sole 
purpose of obtaining Sunbeam products 
for resale by defendants. Defendants have 
advertised for sale, and sold Sunbeam 
products at prices less than the minimum 
prices specified by plaintiff. 


This case has been productive of volumi- 
nous pleadings, arguments and briefs, at- 
tempting to raise complicating collateral 


Vierk. For the sake of brevity, the named de- 
fendants will be referred to throughout this 
opinion simply as ‘‘defendants.’’ 
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issues. Therefore it is appropriate to re- 
duce the controversy to the simplest pos- 
sible terms. 


[Nature of Actions] 


The complaint alleges three “causes of 
action.” None of these is an action in con- 
tract, but rather two are in tort and the 
other is a right of action created by federal 
statute.” Nor is any of these an action for 
unfair competition against non-signers of 
price maintenance contracts, as was the case 
in Schwegmann Brothers v. Calvert Distillers 
Corp. [1950-1951 Trave Cases f 62,823], 341 
U, S. 3842 


[Tortious Interference with Contractual 
Relations] 


The theory upon which the first claim 
for relief is based is the allegation that 
defendants have tortiously interfered with 
plaintiff’s contractual relations. It is al- 
leged that defendants have knowingly, wil- 
fully and without justification induced 
breaches of plaintiff’s contracts. That such 
conduct is actionable has long been well 
settled in law and equity in a long line of 
cases stemming from Lumley v. Gye, 2 
E. & B. 216, and including, to cite but a few 
of the modern cases, Angel v. Chicago, St. 
Paul, Minneapolis & Omaha Ry. Co., 151 
U. S. 1; Bitterman v. Lomsville & Nashville 
R. Co., 207 U. S. 205; Truax v. Raich, 239 
U. S. 33; American Malting Co. v. Keitel, 
2 Cir., 209 Fed. 351; Falstaff Brewing Corp. 
v. lowa Frut and Produce Co., 8 Cir., 112 F. 
2d 101; Keene Lumber Co. v. Leventhal, 1 
Cir., 165 F. 2d 815; Baruch v. Beech Aircraft 
Corp., 10 Cir., 175 F. 2d 1; Hope Basket Co. 
v. Product Advancement Corp., 6 Cir., 187 
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F. 2d 1008; Gruen Watch Co. v. Artists Al- 
liance, 9 Cir., 191 F. 2d 700; Philadelphia 
Record Co. v. Leopold, S. D. N. Y., 40 F. 
Supp. 346; Imperial Ice Co. v. Rossier, 18 
Cal. (2d) 33; California Grape Control Board, 
Ltd. v. California Produce Corp., 4 Cal. App. 
(2d) 242; cases collected in 84 A. L. R. 
55; in Prosser on Torts (West Pub. Co., 
1941) 976-1013; note in 24 Calif. L. Rev. 
208. See also Sayre, “Inducing Breach of 
Contract,” 36 Harv. L. Rev. 663; Carpenter, 
“Interference with Contractual Relations,” 
41 Harv. L. Rev. 728; Restatement of Torts, 
Section 766. 


A complaint is required to state “a short 
and plain statement of the claim showing 
that the pleader is entitled to relief.” If 
the complaint states any claim on which the 
plaintiff might possibly recover, the com- 
plaint should not be dismissed without a 
trial or motion for summary judgment. 
Dioguardi v. Durning, 2 Cir., 139 F. 2d 774, 
775. Only if it is certain that plaintiff 
would be entitled to no relief under any 
state of facts which could be proved in sup- 
port of the claim should the complaint be 
dismissed for failure to state a cause for 
which relief can be granted. Dennis v. Vil- 
lage of Tonka Bay, 8 Cir., 151 F. 2d 411. 


The allegations of the complaint do not 
describe specific acts on the part of de- 
fendants which induced breaches of con- 
tract. Also, there is only one specific 
contractual relationship referred to by name 
as being a contract, the breach of which was 
induced by defendants.* 


Defendants have not filed a motion for a 
more definite statement under Rule 12 (e) 
of the Federal Rules of Civil Procedure’ 
Moreover, all that Rule 8 (a) requires of a 


*An action for damages because of alleged 
conspiracy by defendants to restrain trade, con- 
trary to the Sherman Act, also constitutes an 
action in tort. Rector v. Warner Bros. Pictures, 
S. D. Calif. [1952 TRADE CASES ] 67,227], 102 
F. Supp. 263, 264, and authorities there cited. 

3 Plaintiff manufacturer, in that case, sought 
to enjoin defendant retailer from selling prod- 
ucts made by plaintiff at prices less than the 
minimum retail prices stipulated by plaintiff 
(in contracts with third-party retailers). The 
sales complained of occurred in the State of 
Louisiana. The Louisiana Fair Trade Act 
(La. Gen. Stat., Secs. 9809.1 et seq.) authorized 
a manufacturer of products which bear his 
trademark, brand or name, and which are in 
free and open competition with other products 
of the same general class produced by others, 
to stipulate, by contract with retailers, mini- 
mum prices for the resale of such products. 
The Louisiana Fair Trade Act further declared 
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that it was unfair competition, actionable at 
the suit of any person damaged thereby, for 
any person to wilfully and knowingly advertise, 
offer for sale or sell any product at less than 
the price stipulated in any contract authorized 
by the Act, regardless of whether the person 
so acting was a party to such a contract or not. 

*The alleged contract was between plaintiff 
and one, Richard Nossoff, doing business under 
the fictitious names of Richard’s Furniture and 
Appliance Co., Richard’s Furniture Co., and 
Trend Furniture Co. 

5 “Motions filed under Rule 12(e), Rules of 
Civil Procedure, 28 U. S. C. A. following Sec- 
tion 723c, will be granted only where their 
object is to amplify pleadings which are so in- 
sufficient that either an answer cannot be pre- 
pared in response thereto or the Defendant 
cannot prepare for trial.’’ Pearson v. Hershey 
Creamery Co., M. D. Pa., 30 F. Supp. 82, 83. 
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complaint is that it indicates generally the 
type of litigation that is involved; and a 
generalized summary of the case that af- 
fords fair notice is sufficient. Securities and 
Exchange Com’n v. Timetrust, Inc., N. D. 
Calif., 28 F. Supp. 34, 41. The complaint, 
in charging defendants with having induced 
the breach of contracts between plaintiff 
and third persons, alleges that defendants 
had knowledge of such contracts. The 
rule is that a complaint does not require 
amplification by a bill of particulars where 
the information sought to be obtained by 
such device is peculiarly within the knowl- 
edge of the defendant. Kraft Corrugated 
Containers, Inc., v. Trumbull Asphalt Co., 
N. J., 31 F. Supp. 314, 316; William F. 
Luebke Co. v. Manhardt, E. D. Wis., 37 F. 
Supp. 13, 15; Porter v. Shoemaker, M. D. 
Pa. 6 F. R. D. 438, 441. From what 
sources defendants obtained the Sunbeam 
products which they offered for sale and 
sold is information peculiarly within the 
knowledge of defendants. Under the cir- 
cumstances the complaint is sufficient to 
afford them adequate notice as to what 
claim for relief plaintiff asserts against 
them. 


[Contracts Legal Under McGuire Act] 


Defendants contend that if their actions 
have induced breaches of plaintiff’s con- 
tracts, such interference was justified, and 
therefore not tortious. This conclusion 
rests upon the assertion that plaintiff’s 
contracts were illegal under the antitrust 
laws of the United States—more particu- 
larly under Section 1 of the Sherman Act, 
265 tate 209s Wa SeCale 

Congress at its last session enacted the 
McGuire Act,® which amended the Federal 
Trade Commission Act (38 Stat. 719, 15 
U. S. C. 47). The McGuire Act specifi- 


6 Public Law 542, approved July 14, 1952, 82nd 
Congress, 2nd Session. 

7 “Sec. 2. Section 5(a) of the Federal Trade 
Commission Act, as amended, is hereby amended 
to read as follows: 

‘(2) Nothing contained in this Act or in any 
of the Antitrust Acts shall render unlawful any 
contracts or agreements prescribing minimum 
or stipulated prices, or requiring a vendee to 
enter into contracts or agreements prescribing 
minimum or stipulted prices, for the resale of 
a commodity which bears, or the label or con- 
tainer of which bears, the trade-mark, brand, 
or name of the producer or distributor of such 
commodity and which is in free and open com- 
petition with commodities of the same general 
class produced or distributed by others, when 
contracts or agreements of that description are 
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cally exempts from the prohibitions of the 
Federal] Antitrust Acts contracts containing 
provisions such as those in plaintiff’s instant 
contracts.’ This amendment was approved 
on July 14, 1952 and settles the present law, 
but does not answer the question of whether 
or not plaintiff’s contracts were legal before 
its enactment. 


[Application of Contracts Limited] 


Since the passage of the Miller-Tydings 
Act: (0nStat-693p15 US) Ciel)7 ini1937, 
there have been exempted from the opera- 
tion of the Sherman Act contracts or agree- 
ments prescribing minimum prices for the 
resale of specified commodities when con- 
tracts or agreements of that description are 
lawful as applied to intrastate transactions 
under local law. Schwegmann Brothers v. 
Calvert Distillers Corp., supra. Resale price 
maintenance contracts are legalized by 
statute in every state in the United States 
except Missouri, Texas and Vermont. 
Plaintiff's contracts, in express terms, are 
limited to sales within states where agree- 
ments prescribing minimum resale prices 
are lawful. Therefore, no illegality exists 
as to the provisions of plaintiff’s contracts 
wherein the party contracting with plaintiff, 
whether wholesaler or retailer, binds him- 
self to resell Sunbeam products at minimum 
prices prescribed by plaintiff. 


[Wholesalers Promise Within Miller- 
Tydings Act Exemption] 


Defendants argue that it is illegal for 
plaintiff to include in its contracts with 
wholesalers that provision wherein the 
wholesalers promises that he will secure 
from all buyers of Sunbeam products a 
promise that such buyer will not resell 
such Sunbeam products for prices less than 
the minimum retail prices prescribed by 


lawful as applied to intrastate transactions 
under any statute, law, or public policy now 
or hereafter in effect in any State, Territory, 
or the District of Columbia in which such resale 
is to be made, or to which the commodity is 
to be transported for such resale.’ ’’ 

8 Resale price maintenance is allowed only 
as respects commodities which bear, or the 
label or container of which bear, the trade- 
mark, brand or name of the producer or dis- 
tributor and which are in free and open 
competition with commodities of the same gen- 
eral class produced or distributed by others. 
Excluded are agreements between manufac- 
turers, between producers, between wholesalers, 
between brokers, between factors, between re- 
tailers or between persons, firms or corpora- 
tions in competition with each other. 
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plaintiff. In support of this argument they 
rely upon Masters v. Sunbeam, S. D. N. Y. 
[1952 Trape Cases { 67,399], — F. Supp. —, 
decided December 29, 1952. That case held 
that the Sunbeam contract which is here in 
question was illegal because the resale 
restriction provision of such contract was 
not within the scope of the Miller-Tydings 
Act. The court in that case reasoned that 
the resale restriction provision was not 
within the exemption to Sherman Act 1il- 
legality created by the Miller-Tydings Act 
because: 


(1) The Supreme Court, in the Schweg- 
mann case, supra, stated that the Miller- 
Tydings Act granted only “a limited 
immunity ;” ‘and the Miller-Tydings Act does 
not expressly authorize contract’ provisions 
restricting the resale of a commodity to 
only those who have signed resale price 
maintenance agreements. 


(2) The legislative history of the Miller- 
Tydings Act reveals that when it was first 
introduced, in bill form, its language creat- 
ing the exemptiot’ from the Sherman Act 
expressly referred to “other conditions for 
the resale of a commodity,” as well as to 
“contracts or agreements prescribing mini- 
mum prices;” whereas, when enacted as a 
statute, the langauge referring to “other 
conditions” was omitted. 


(3) The McGuire Act must be construed 
to have changed the law with respect to 
the resale restriction provision, since it 
effected a change with respect to the au- 
thorization of enforcement of State Fair 
Trade laws against non-signers of resale 
price maintenance agreeements and with 
respect to the authorization of agreements 
prescribing stipulated, as well as minimum, 
prices. 


(4) The legislative history of the Mc- 
Guire Act indicates that its effect was to 
change the law with respect to resale re- 
striction provisions. 

It is true that the Schwegmann case, supra, 
held that the Miller-Tydings Act created 
but “a limited exemption” to the prescrip- 
tions of the Sherman Act. But that case 
did not hold that the MiHer-Tydings Act 
exempted from the operation of the Sher- 
man Act only the prescribing of minimum 
prices between the parties to the contract. 
Rather than deciding what the’ exemption 
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created by the Miller-Tydings Act did in- 
clude, the Shwegmann case, supra, decided 
what that exemption did not include, to-wit: 
requiring non-signers of resale price agree- 
ments to adhere to retail prices prescribed 
by» a manufacturer who had entered into 
such price fixing agreements with other 
distributors and retailers. 


The only limitation which plaintiff’s con- 
tracts place upon a distributor’s market for 
the resale of Sunbeam products is that of 
restricting such market to such vendees 
as will agree to resell,Sunbeam products 
at not less than’ the prescribed minimum 
retail prices. This limitation, imposed by 
contract, fits within the exemption defined 
by the Miller-Tydings Act. Such a contract 
is one “prescribing minimum prices for the 
resale of a commodity.” The contract in 
question prescribes two resale prices, one 
wholesale and the other retail. The only 
way in which plaintiff could maintain its 
existing distribution system, which chan- 
nels Sunbeam. products to the retailer 
through the middleman distributor, and at 
the same time insure that its minimum 
prices would be maintained by all retailers 
who sell Sunbeam products, was to bind 
the vendee distributors with such a pro- 
vision. It was the very purpose of the 
Miller-Tydings Act to allow a manufac- 
turer whose products meet the statutory 
requirements® to fix the! prices at which 
those products would be resold to the 
public. There is no indication in the Miller- 
Tydings Act itself or in its legislative his- 
tory that Congress intended to require a 
manufacturer to sell directly to retailers, or 
otherwise alter established systems of dis- 
tribution, in order to avail himself of the 
benefits of the Act. Since it is determined 
that the resale restriction provision falls 
within the meaning of the statutory phrase, 
“contracts or agreements prescribing mini- 
mum prices for the resale of a commodity,” 
the fact that the “other condition” language 
was omitted from the statute is immaterial. 


[Horizontal Price Fixing Not Involved] \. 


) 


Plaintiff’s contracts do not involve “hori- 
zontal” price fixing. That type of price 
fixing involves contracting parties who are 
on the same level of distribution. The 
contracts here involved were between a 


* The product itself, or its label or container, 
must bear the trademark, brand, or name of 
the producer (or distributor), and the product 
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must be in free and open competition with 
commodities of the same general class pro- 
duced or distributed by others. 15 U. S. C. 1. 
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manufacturer on one sidle and either dis- 
tributors or retailers on the other. Nor 
is the legality of the contracts influenced 
by the fact that their use may elimi- 
nate price competition at the retail level 
of distribution. Such a result is lawful if 
a distributor successfully negotiates individ- 
ual “vertical” agreements with all his re- 
tailers. Schwegmann Brothers v. Calvert 
Distillers Corp., supra, 389. 


[McGuire Act Merely Clarified Existing Law] 


Congressional policy with regard to resale 
price. maintenance contracts underwent 
some changes in statutory expression by 
virtue of the enactment of the McGuire Act. 
Subdivision (2) of Section 5 (a) of- the 
Federal Trade Commission Act, as amended 
by the McGuire Act, reads: 


“(2) Nothing contained in this Act 
or in any of the Antitrust Acts shall 
render unlawful any contracts or agree- 
ments prescribing minimum or stipulated 
prices, or requiring a vendee to enter into 
contracts or agreements prescribing mini- 
mum or stipulated prices, for the resale 
of acommodity ...” 


Prior to the enactment of the McGuire 
Act the statutory pronouncement applicable 
to such contracts was found in the Miller- 
Tydings Act, and read: 


“Provided, That nothing contained in 
sections 1-7 of this title shall render il- 
legal, contracts or agreements prescrib- 
ing minimum prices for the resale of a 
commodity. ...” 


The language of the new statute which 
exempts from illegality contracts or agree- 
ments “requiring a vendee to enter into 
contracts or agreements prescribing mini- 
mum... prices” was merely a clarification 
of existing law, rather than a change.” The 
McGuire, Act has been held constitutional. 
Eli Lilly & Co. v. Schwegmann Bros., E. D. 
La.. [1953 Trape Cases { 67,409], 109 F. 
Supp. 269. 

The mere fact that one or more pro- 
visions of the McGuire Act changed the 
law does not mean that all of its provisions 
produced such an effect. That Act, in terms, 
exempts from the prohibitions of the Anti- 
trust laws “contracts or agreements pre- 
scribing minimum or stiplated prices.” 
Granted that the addition of the word, 


10 Toward substantiating this view, see report 
of James M. Mead, Chairman, Federal Trade 
Commission, submitted to Senate Committee on 
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“stipulated” produced a ‘change,*but the’ use 
of the other words in that phrase merely 
reenacted a provision of the Miller-Tydings 
Act and produced no’ change. And, ds 
pointed out above, the phrase, “contracts 
or agreements prescribing minimum prices 
for the resale of a commodity,” includes 
within its meaning agreements requiring 
vendee to resell only to those who agree 
to maintain the minimum prices prescribed 
by the manufacturer. 


[Masters Case], 


The court in the Masters case, supra, re- 
lies in part upon language from House 
Report No. 1437, 82nd-Congress, 2d Ses- 
sion, aS supporting its view that the Mc- 
Guire Act effected’ a change by virtue of 
the express language sanctioning :resale 
restrictive provisions. The language cited 
by that court from the report is as follows: 


“This paragraph differs from the Mil- 
ler-Tydings Act in two respects. First, it 
includes a provision expressly covering 
contracts which prescribe ‘stipulated’ 
prices; such contracts are not expressly 
covered by the Miller-Tydings Act. Sec- 
ond, it includes a provision expressly 
covering a contract which requires. a 
vendee to enter. into another’ contract 
prescribing a minimum or _ stipulated 
price; such a contract is not’ expressly 
covered by the Miller-Tydings Act.” 


As was recognized by the court in the 
Masters case, supra, this analysis “first states 
that these two provisions differ from the 
Miller-Tydings Amendment, and_ later 
qualifies this by the phrase ‘not expressly 
covered by the Miller-Tydings Act.’” This 
limiting language gives the statement the 
meaning that the difference between the 
McGuire Act and the Miller-Tydings Act 
is that certain provisions are expressly cov- 
ered by the former, whereas in the latter 
those provisions were not expressed in 
specific terms. 


It should be noted. that another. recent 
case from the same judicial district in which 
the Masters case, supra, was decided is at 
variance with it. Cats Paw Rubber Co. v. 
Barlo Leather & Findings Co., S. D. N.Y. 
[1950-1951 Trane Cases { 62,949], 12 F. 
R. D. 119, by implication held that contracts 
containing a restrictive provision of the sort 
here under consideration were legal. That 


Interstate and Foreign Commerce, May 21, 1952, 
14 U. 8. Cong. News ’52, p. 4140. 
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case, in denying the defendants’ motion 
to dismiss plaintiff’s complaint for tortious 
interference with its contractual relation- 
ships, must necessarily have decided that 
the contracts before it were legal, for an 
action such as was plaintiff’s in that case 
will lie only if the contract as to which it 
is alleged that there has been interference 
is not illegal as in restraint of trade. See 
Dr. Miles Medical Co. v. John D. Park & 
Sons Co., 220 U. S. 373; Ford Motor Co. vw. 
Union Motor Sales Co., 6 Cir., 244 Fed. 156; 
Prosser on Torts (West Pub, Co., 1941) 980. 


[Cause of Action Stated] 


Plaintiff’s contracts are not in themselves 
illegal. Nor does it appear from the face 
of the complaint that they have been used 
as part of an illegal price-fixing scheme. 
Since defendants raise no other ground as 
a justification for interference with plaintiff’s 
contracts and since the allegations of the 
complaint are otherwise sufficient to set out 
all the elements of a tort committed upon 
plaintiff by defendants, there is stated a 
cause for which relief can be granted. 


[Antitrust Cause of Action] 


The complaint alleges a second “cause of 
action” under the antitrust laws of the 
United States, charging that defendants have, 
in violation of such laws, agreed and con- 
spired to restrain and monopolize trade in 
Sunbeam products in nine cities located in 
three different states in which defendants 
operate. In this connection plaintiff seeks 
relief by way of treble damages in the 
amount of $750,000.00 and an injunction 
prohibiting defendants from restraining or 
monopolizing trade in Sunbeam products. 

The sole statutory authorizations for such 
a proceeding by individual plaintiffs are 
found in Sections 15% and 26” of Title 15 
of the United States Code. At common law 
restraints of trade which tended to raise 
prices or otherwise take from buyers or 
consumers the advantages accruing from 
free competition in the markets did not give 
rise to an actionable wrong. Shotkin v. Gen- 
eral Electric Co., 10 Cir. [1948-1949 TraprE 
CASES J 62,341], 171 F. 2d 237, 238. 
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[Necessary Allegations] 


To prevail in a treble damage action under 
these sections of the antitrust statutes, a 
private litigant must allege and prove: (1) 
a violation of the antitrust laws of the United 
States, and (2) damage to the plaintiff 
proximately resulting from the acts and con- 
duct which constitute the violation. Twin 
Ports Oil Co. v. Pure Oil Co., 8 Cir., 119 
F. 2d 747; Northwestern Oil Co. v. Socony- 
Vacuum Oil Co., 7 Cir., 138 F. 2d 967; Clark 
Oil Co. v. Phillips Petroleum Co., 8 Cir. [1944- 
1945 TravE Cases § 57,358], 148 F. 2d 580, 
certiorari denied 326 U. S. 734; La Chapelle 
v. United Shoe Machinery Corp., Mass. [1950- 
1951 TrapE Cases { 62,657], 90 F. Supp. 721; 
Myers v. Shell Oil Co., S. D, Calif. [1950-1951 
TRADE CASES {[ 62,816], 96 F. Supp. 670. 


[Price Cutting Not Unlawful Here— 
Competition Exists] 


The complaint alleges that defendants 
conspired to restrain and monopolize the 
trade in Sunbeam products in respective 
cities where defendants operate stores by 
the device of cutting prices on such prod- 
ucts. It is further alleged that as the result 
of such price cutting some retail stores who 
compete with defendants have discontinued 
the sale of Sunbeam products. 


Unless there has been a violation of the 
antitrust laws no action will lie to recover 
damages or for injunctive relief. Virtue v. 
Creamery Package Mfg. Co., 227 U. S. 8; 
Dueber Watch-Case Co. v. E. Howard Watch 
& Clock Co., 2 Cir., 66 Fed. 637; Alexander 
Milburn Co. v. Union Carbide & Carbon Corp., 
3 Cir., 15 F. 2d 678; Mitchell Woodbury Corp. 
v. Albert Pick-Barth Co., Mass., 36 F. 2d 974, 
reversed on other grounds, 1 Cir., 41 F. 2d 
148; Neumann v. Bastian-Blessing Co., N. D. 
Ill. [1946-1947 Trape Cases [57,486], 71 
F, Supp. 803. 


Plaintiff contends that a conspiracy which 
had as its purpose or inevitable effect the 
establishment of commercial] dominance in 
the sale of Sunbeam products in certain 
cities would violate Sections 1 and 2 of the 
Sherman Act, 15 U. S. C. 1-2. The Sunbeam 
products involved include: an electric cof- 
fee maker, an electric food mixer, an electric 


11 Section 7 of the Sherman Act, 15 U. S. C. 15, 
and Section 4 of the Clayton Act, 15 U. S. C. 15, 
provide that any person who is injured in his 
business or property by reason of violation of 
the antitrust laws may sue in the federal courts 
and recover treble damages and the costs of 
suit, including a reasonable attorney’s fee. 
Section 4 of the Clayton Act is later in date, 
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and thus technically repeals Section 7 of the 
Sherman Act, but it is in effect the same, hav- 
ing the same force. 

Under Section 16 of the Clayton Act, 15 
U. S. C. 26, any person is entitled to sue for 
injunctive relief against threatened loss or dam- 
aes by reason of a violation of the antitrust 
aws. 
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waffle baker, an electric iron, an electric 
shaver and an electric toaster. Each of 
these products competes for the favor of 
consumers with other products of the same 
general class which are made by other man- 
ufacturers. The complaint itself lists the 
Many competitors of each item.“ It is es- 
sential to plaintiff's claim for relief based on 
tortious interference with its contracts that 
its products be “in free and open competition 
with commodities of the same general class 
produced or distributed by others.” Other- 
wise, those contracts would not be saved, 
by the Miller-Tydings Act or the McGuire 
Act, from themselves violating the Sherman 
Act. Thus, plaintiff’s allegation that Sun- 
beam products are in free and open competition 
with other products of the same general 
class produced or distributed by others is 
the very heart of its complaint. 


“It is only when price cutting extends 
to destruction or unreasonable restraint of 
competition or taking losses in order to 
attain an ultimate monopoly or partial mo- 
nopoly that the law is violated.” United 
States v. New York Great A & P Tea Co. 
[1946-1947 Trane CAseEs J 57,491], 67 F. Supp. 
626, 642, affirmed, 7 Cir. [1948-1949 TrapE 
CASES { 62,375], 173 F. 2d 79. The Sherman 
Act has no concern with prices, but looks 
solely to competition and to the giving of 
competition full play, by making illegal any 
effort at restriction upon competition. United 
States v. New York Great A & P Co., supra, 
636. 


The situation portrayed by the complaint 
is not one which violates the Sherman Act. 
The end sought by the Sherman Act was 
the prevention of restraints to free compe- 
tition in business and commercial transactions 
which tended to restrict production, raise 
prices or otherwise control the market to 
the detriment of purchasers or consumers of 
goods and services. Apex Hosiery Co. v. 
Leader, 310 U. S. 469, 500-01. See also Balian 
Ice Cream Co. v. Arden Farms, S. D. Calif. 
[1950-1951 Trape Cases { 62,742], 94 F. 


13 Sunbeam manufactures an ordinary electric 
iron and an electric steam iron, both of which 
compete with 37 other and different irons. 
Sunbeam’s electric coffee maker competes with 
23 other and different electric coffee makers. 
Sunbeam’s electric food mixer competes with 14 
other and different electric food mixers. The 
Sunbeam electric shaver competes with 11 other 
and different electric shavers. The Sunbeam 
electric toaster competes with 21 other and 
different electric toasters. The Sunbeam elec- 
tric waffle baker competes with 8 other and 
different electric waffle bakers. 
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Supp. 796; F. & A. Ice Cream Co. v. Arden 
Farms Co., S. D. Calif. [1950-1951 TrapE 
CAsEs 62,848], 98 F. Supp. 180; United 
States uv. Richfield Oil Corp., S. D. Calif. 
[1950-1951 TrapE CASEs { 62,878], 99 F. Supp. 
280. So long as Sunbeam products are in 
free and open competition with other prod- 
ucts of the same general class, action which 
affects Sunbeam products alone will not 
operate to the detriment of purchasers or 
consumers of such class of products. For 
example, plaintiff himself states that the 
Sunbeam Coffeemaster is in free and open 
competition with twenty-three other electric 
coffeemakers which are produced by other 
manufacturers. So long as this competition 
continues, purchasers and consumers will be 
protected from the fixing of prices or the 
restriction of production of electric coffee- 
makers and from control of the market in 
such appliances by the operation of that 
competition. 


[No Actual Damage] 


To establish a cause for relief by reason 
of a violation of the antitrust laws of the 
United States by defendant, an individual 
plaintiff must allege that such violation was 
the proximate cause of special injury to his 
business or property, as distinguished from 
injury to other persons or to the public. 
Maltz v. Sax, 7 Cir., 134 F. 2d 2, 5, certiorari 
denied 319 U. S. 772; Beegle v. Thomson, 7 
Cir., 138 F. 2d 875, 881, certiorari denied 
322 U. S. 743. It is not enough to allege 
something forbidden by the antitrust laws 
and to claim general damage resulting there- 
from, American Sea Green Slate Co. v. O’Hal- 
loran, 2 Cir., 229 Fed. 77, 79; but the complaint 
asserting a statutory cause of action must 
affirmatively show the nature and character 
of the injury suffered, and that it was an 
injury to the plaintiff’s business or property 
within the meaning of the statute. Noyes v. 
Parsons, 9 Cir., 245 Fed. 689, 695-96; Con- 
ference of Studio Unions v. Loew's, Inc., 9 
Cir. [1950-1951 TrapE Cases 62,953], 193 
B2di5i54. 


14 See also: Straus v. Victor Talking Mach, 
Co., 2 Cir., 297 Fed. 791; Twin Ports Oil Co. v. 
Pure Oil Co., 8 Cir., 119 F. 2d 747; Weeks v. 
Bareco Oil Co., 7 Cir., 125 F. 2d 84; Farmers 
Co-op Oil Co. v. Socony-Vacuum Oil Co., 8 Cir., 
133 F. 2d 101; Northwestern Oil Co. v. Socony- 
Vacuum Oil Co., 7 Cir., 1388 F. 2d 967; Turner 
Glass Corp. v. Hartford-Empire Co., 7 Cir. 
[1948-1949 TRADE CASES f 62,379], 173 F. 2d 
49; Kainz v. Anheuser-Busch, Inc., 7 Cir. [1952 
TRADE CASES f 67,221], 194 F. 2d 737; Miller 
Oil Co. v. Socony-Vacuum Oil Co., E. D. Mo., 
37 F. Supp. 831; Westor Theatres v. Warner 
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Plaintiff alleges that defendants cut prices 
on Sunbeam products and as a consequence 
sold more of such products than did com- 
peting retailers in the specified cities. Even 
though these allegations might be sufficient 
to show damage as to retailers who compete 
with defendants for trade in Sunbeam prod- 
ucts, they fail to show damage to plaintiff. 
The only allegations which tend to connect 
defendants’ acts with possible damage to 
plaintiff are: (1) that some retailers who 
compete with defendants in the retail sale 
of Sunbeam products failed to advertise 
Sunbeam products during the period that 
defendants were advertising and selling such 
products at cut prices; (2) that some such 
competing retailers have discontinued the 
handling of Sunbeam products. 


The complaint indicates on its face that 
defendants widely advertised Sunbeam prod- 
ucts during the period that they pursued 
their price cutting tactics. Thus plaintiff 
cannot reasonably say that it was damaged 
by reason of not having its products adver- 
tised in the specified cities during the period 
of defendants’ price cutting. The complaint 
further indicates that defendants sold large 
volumes of Sunbeam products during the 
period of price cutting. It is purely con- 
jectural as to whether or not plaintiff was 
damaged by having some retailers discontinue 
the sale of Sunbeam products while at the 
same time defendants sold large quantities 
thereof. Acts which have a tendency to 
create a monopoly in the retail sale of 
Sunbeam products in only a few communi- 
ties in the entire United States could hardly 
damage plaintiff so long as plaintiff. does 
not itself retail such products.” 


In order for an individual plaintiff to show 
injury “by reason” of anything forbidden in 
the antitrust laws he must show that he is 
within the area of the economy which is 
endangered by a breakdown of competitive 
conditions in a particular industry. Confer- 
ence of Studio Unions v. Loew's, Inc., supra, 
55. Damage to an individual resulting from 
violations of the antitrust laws must be al- 
leged in facts from which the existence of 
such damage is logically and legally infer- 
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able. Keogh v. C. & N. W. Ry. Co., 260 
Ur Ss 156,165: 


Though the complaint itself does not 
allege that defendants’ acts of price cutting 
violated the Robinson Patman Act, 15 U. S. 
C. 13 (s), this contention has been raised by 
plaintiff in the course of argument. That 
Act provides, in pertinent part, as follows: 


“It shall be unlawful for any person 
engaged in commerce to sell, or 
contract to sell, goods at unreasonably 
low prices for the purpose of destroying 
competition or eliminating a competitor.” 


The complaint does not allege that plaintiff 
is a competitor of defendants in the retail 
sale of Sunbeam products or in any other 
field of commercial endeavor; in fact it indi- 
cates that the converse is true. Hence, even 
were it possible to view defendants’ acts as 
a violation of the Robinson Patman Act, 
there is no basis in the complaint for infer- 
ring that such violation caused damage to 
plaintiff. 


[Antitrust Action Dismissed | 


Without actual damage to plaintiff there 
can be no cause for the granting of relief. 
Maltz v. Sax, supra. Therefore, the purported 
“second cause of action” should be dismissed. 


[Unfair Competition Action] 


Plaintiff's alleged “third cause of action” 
sounds in trademark infringement and unfair 
competition. It is the theory of the com- 
plaint that defendants’ acts in advertising 
and selling Sunbeam products at less than 
the prices stipulated by plaintiff accomplished 
an unlawful appropriation of plaintiff’s prop- 
erty rights existing in the trademarks and 
tradenames used in the advertising and 
marketing of Sunbeam products. 


To support the conclusion that an appro- 
priation of property rights in trademarks 
has been effected, it is alleged that defend- 
ants have used plaintiff’s trademarks as an 
aid in selling “headache remedies, nostrums, 
tonics, sundries, cigars, cameras, fountain 
pens, toys and defendants’ vast array of 
other merchandise which is not manufac- 
tured by Sunbeam at all.” The aid in selling 


Bros. Pictures, N. J., 41 F. Supp. 757; McCain 
v. Socony-Vacuum Oil Co., W. D. Mo. [1946- 
1947 TRADE CASES { 57,457], 64 F. Supp. 12; 
Tivoli v. Paramount Pictures, Del. [1948-1949 
TRADE CASES {f 62,327], 80 F. Supp. 800; 
Alden-Rochelle, Inc. v. American Soc. of C., A. 
& P., S. D. N. Y. [1948-1949 TRADE CASES 
f] 62,288], 80 F. Supp. 888; Revere Camera Co. v. 
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Hastman Kodak Co., N, D. Till. [1948-1949 
TRADE CASES f 62,317], 81 F. Supp. 325; 
Package Closure Corp. v. Sealright Co., S. D. 
NGM5 or Re D. 1145 

1° For an example of a manufacturer who also 
retailed his own products in competition with 
other retailers see Jarrett v. Pittsburgh Plate 
Glass Co., 5 Cir., 131 F. 2d 674. 
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other goods which defendants gain from the 
advertising and sale of Sunbeam products 
at cut prices—as outlined in the complaint 
—is that customers are attracted into de- 
fendant’s stores by the desire to purchase 
Sunbeam products at bargain prices and 
that while in defndants’ stores these cus- 
tomers purchase other products which are 
not manufactured by Sunbeam. 


[No Actionable Interference with Trademark] 


Plaintiff contends that the owner of trade- 
mark rights in the product which he 
manufactures can require any retailer not spe- 
cifically authorized to use such trademark, 
who subsequently acquires a clear title to 
any of such products, to remove from such 
products the trademark thereto attached 
and to refrain from using the trademark in 
connection with the advertising, offering for 
sale or sale of such products. Such a doc- 
trine, however, is not a part of the law.* 


A trademark symbolizes business good 
will. Beech Nut Packing Co. v. P. Lorrilard 
Co., 273 U. S. 629, 632; Old Dearborn Co. v. 
Seagram Corp., 299 U. S. 183, 194-95; 52 Am. 
Jur. Trademarks, etc., Sec. 2, p. 508. There 
is no property in a trademark apart from 
the business or trade in connection with 
which it is employed. Umited Drug Co. vw. 
Theodore Rectanus Co., 248 U. S. 90, 97; 
Hanover Star Milling Co. v. Metcalf, 240 U.S. 
A403, 413-14. The law of trademarks is but 
a part of the broader law of unfair compe- 
tition, the general purpose of which is to 
prevent one person from passing off his 
goods or his business as the goods or busi- 
ness of another. American Steel Foundries 
v. Robertson, 269 U. S. 372, 380. 


A trademark only gives the owner thereof 
the right to prohibit its use to deceive the 
public in a manner which injures his good- 
will. Prestonettes, Inc. v. Coty, 264 U. S. 
359; Champion Plug Co. v. Sanders, 331 U.S. 
125. In the Prestonettes case, supra, Mr. Jus- 
tice Holmes, at page 368, said: 
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“A trade mark only gives the right to 
prohibit the use of it so far as to protect 
the owner’s good will against the sale of 
another’s goods as his When the 
mark is used in a way that does not de- 
ceive the public we see no such sanctity 
in the word as to prevent its being used 
to tell the truth. It is not taboo.” 


The allegations of the complaint indicate 
no more than that defendants told the truth 
in connection with the use of plaintiff's 
trademarks. The products which defend- 
ants advertised and sold as Sunbeam prod- 
ucts were in fact Sunbeam products. There 
is no allegation that other products not 
manufactured by Sunbeam were sold in 
connection with Sunbeam products with 
such combination being sold as a single unit 
of merchandise.” 


All that is here alleged is that persons 
attracted into defendants’ stores by the ad- 
vertising or display of Sunbeam products, 
offered at bargain prices, may, while in such 
stores, buy other products not made by Sun- 
beam. The probability of this occurrence is 
not higher than that of the converse situation 
—where the persons going into defendants’ 
stores to purchase “headache remedies, ton- 
ics, etc.” become interested in and purchase 
Sunbeam products while in such stores. No 
credibility whatsoever can be given to the 
argument that because members of the public 
see Sunbeam products advertised by or dis- 
played in a retail store they will be deceived 
into believing every article of merchandise 
in the store is manufactured by Sunbeam.” 


The complaint fails to allege any deception 
of the public which could reasonably be 
expected to injure plaintiff’s goodwill.” 
There has been no actionable interference 
with its trademark rights. Thus, the “third 
cause of action” is dismissed for failure to 
state a cause for which relief can be granted. 


[Sufficiency of Complaint] 


The alternative ground upon which de- 
fendants move to dismiss or to strike the 


16 To this effect, see Chafee, ‘‘Equitable Servi- 
tudes on Chattels,’’ 41 Harv. L. R. 945. 

17In this connection see Sears Roebuck & Co. 
v. Federal Trade Comm., 7 Cir., 258 Fed. 307, 
wherein it was held that it was an act of unfair 
competition for Sears Roebuck & Co. to offer 
for sale a limited amount of sugar at a very 
low price in connection with a required pur- 
-chase of other commodities. 

3 Only occasional cases of confusion or 
thoughtless errors by very inattentive pur- 
.chasers are of little or no significance in deter- 
-mining whether sufficient confusion of the 
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public exists to justify a finding of trademark 
infringement. Kellogg Co. v. National Biscuit 
Co., 305 U. S. 111, 121; Quaker Oats Co. v. Gen- 
eral Mills, 7 Cir., 134 F. 2d 429, 432; Valvoline 
Oil Co. v. Havoline Oil Co., S. D. N. Y., 211 
Fed. 189, 194. See also Pennzoil Co. v. Crown 
Central Petroleum Corp., D. Md., 50 F. Supp. 
891, 900; Restatement, Torts, § 728, Comment A. 

19 For an example of the sort of deception of 
the public which does give rise to a right of 
action see Paramount Pictures v. Leader Press, 
10 Cir., 106 F. 2d 229. 
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complaint and the causes of action under it 
is that of failure to comply with the require- 
ments of Rule 8 of the Federal Rules of 
Civil Procedure. Subdivision (a) (2) of 
Rule 8 requires that the complaint contain 
“a short and plain statement of the claim 
showing that the pleader is entitled to re- 
lief,’ whereas subdivision (e) (1) demands 
that each averment thereof be “simple, con- 
cise and direct.” 


There are cases which have held complaints 
to violate subdivisions (a) (2) and (e) (1) 
of Rule 8 by reason of being needlessly 
long, repetitious, prolix, redundant and con- 
fusing. 1 Barron and Hoitzoff, Federal Prac- 
tice and Procedure, Sec. 255, p. 446. However, 
the cases recognize that the proper length 
of a pleading depends upon the type of case 
involved. Fleming v. Dierks Lumber & Coal 
Co., Ark., 39 F. Supp. 237; Rivoli Operating 
Corp. v. Loew's Inc., W. D. N. Y. [1946-1947 
TRADE CAsEs { 57,602], 7 F. R. D. 219. Matter 
will not be stricken from a pleading unless 
it is clear that such matter can have no 
possible bearing upon the subject matter of 
the litigation; and redundant or immaterial 
allegations need not be stricken if their 
presence cannot prejudice the adverse party. 
Bank of Nova Scotia v. San Miguel, P. R., 
9 F. R. D. 171, 178. Where no harm will 
result from immaterial matter not affecting 
the substance, courts should hesitate to dis- 
turb a pleading. Securities and Exchange 
Con’n. v. Timetrust, Inc., supra, 44. 


The instant complaint consists of 34 printed 
legal size pages and 35 pages of exhibits. 
But it is the substance of the pleadings, not 
the form, which determines whether matter 
should be stricken therefrom. Securities 
and Exchange Convn. v. Timetrust, Inc., supra, 
44. There is no impertinent or scandalous 
matter in the complaint, nor does any of the 
matter contained therein appear, on its face, 
to be prejudicial to the defendants. There- 
fore the motion to strike is denied. 


Bo » Paragraph 2, page 2, of the Complaint: 

5 WUhexaya) information and belief, that 
each and all of the defendants are afliliated 
and associated with each other in intrastate 
and interstate commerce in several states of the 
United States, owning and operating a chain of 
retail drug and variety stores, each of which 
stores is identified by the name Payless Drug 
Stores or by some variant thereof using the 
name ‘Payless’ or ‘Pay Less’. 

“Defendant Skaggs Payless Drug Stores has 
its principal place of business in the County of 
Alameda, State of California. On information 
and belief, that said defendant Skaggs Payless 
Drug Stores has there at all times acted and 
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[One Defendant Dismissed] 


Defendant Theodore H. Zimmerman has 
moved the court to quash the service of 
summons and complaint heretofore made upon 
him. Service was made upon one Glynn E. 
Tucker, individually, and as an officer of 
Skaggs Payless Drug Stores, a corporation, 
in Oakland, California, upon the claim that 
he and it were the agents of the defendant 
Theodore H. Zimmerman, who resides in 
Tacoma, Washington. Zimmerman has filed, 
with his motion to quash, his affidavit stating 
as a fact that neither Tucker nor Skaggs 
Payless Drug Stores was or is his agent. 
Also filed was the affidavit of Glynn E. 
Tucker, the person upon whom service was 
made, stating that neither afhant nor Skaggs 
Payless Drug Stores was or is the agent of 
Theodore H. Zimmerman. 


Plaintiff contends that the allegations of 
the complaint controvert these affidavits. 
Zimmerman’s name is found nowhere in the 
complaint except in the caption. The only 
other reference in which Zimmerman could 
be included in the complaint is one which 
includes “each and all of the defendants” 
and which is made upon information and 
belief.” This is insufficient to controvert the 
positive statements of these affidavits.” 


Rule 4 (d) of the Federal Rules of Civil 
Procedure sets forth how service of sum- 
mons and complaint may be made upon a 
defendant. It includes the following: 


“(1) Upon an individual other than an 
infant or an incompetent person, 
by delivering a copy of the summons and 
of the complaint to an agent authorized 
by appointment or by law to receive 
service of process.” 


Where undisputed evidence shows that 
the person upon whom process was served 
is not the agent of the defendant and is not 
authorized to receive service of process is- 
sued against such defendant, the motion 
to quash service and to dismiss the defendant 


now acts as the authorized agent for all other 
defendants in all the matters and conduct 
herein complained of, including, but not limited 
tc, the inducing of breaches of contract as 
hereinafter alleged, and that, accordingly, all 
other defendants have done and now do business 
in the County of Alameda, State of California, 
ins least with respect to said matters and con- 
wets? 

4 The affidavits of Theodore H. Zimmerman 
and of Glynn E. Tucker state as a fact that 
neither Tucker nor the Skaggs Payless Drug 
Stores was or is the agent of defendant Zim- 
merman., 
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from the action should be granted. Thomas 
v. Furness, 9 Cir., 171 F. 2d 434, certiorari 
denied 337 U. S. 960. Since the statements 
in the affidavits, to the effect that neither 
Glynn E, Tucker nor Skaggs Payless Drug 
Stores was the agent of Theodore H. Zim- 
merman, are not directly controverted, there 
is no issue of fact before the court. Accord- 
ingly, defendant Zimmerman’s motion to 
quash service of summons and complaint 
and to be dismissed from the action is 
granted. 


[Deposition Notice Quashed] 


Theodore H. Zimmerman moves to quash 
the notice to take his deposition upon the 
ground that such notice does not comply 
with the Federal Rules of Civil Procedure. 
Service of the notice to take Zimmerman’s 
deposition was made by mailing copies of 
such notice to his attorneys in Tacoma, 
Washington and San Jose, California. The 
notice specified the office of plaintiff’s at- 
torneys in San Francisco, California, as the 
place for taking the deposition, and specified 
that it should be taken upon oral examination. 


Rule 26 (a) of the Federal Rules of Civil 
Procedure provides that a party may take 
the deposition of any person whether such 
person is also a party or not. If the person 
to be examined is not a party and does not 
consent to attend, his attendance must be 
enforced by means of a subpoena under 
Rule 45 (d). The effect of quashing the 
service upon Zimmerman and of dismissing 
him from the action is to establish that he 
is not a party to the action. Therefore, 
mere notice to take his deposition is in- 
sufficient to compel his attendance for that 
purpose. In order to accomplish that result 
it will be necessary to serve Zimmerman 
with a subpoena. 


The notice heretofore served upon Zim- 
merman’s attorneys does not comply with 


22 Rule 45(d) of the Federal Rules of Civil 
Procedure provides: 

(1) Proof of service of a notice to take a 
deposition as provided in Rules 30(a) and 31(a) 
constitutes a sufficient authorization for the 
issuance by the clerk of the district court for 
the district in which the deposition is to be 
taken of subpoenas for the persons named or 
described therein. The subpoena may command 
the person to whom it is directed to produce 
designated books, papers, documents, or tan- 
gible things which constitute or contain evi- 
dence relating to any of the matters within the 
scope of the examination permitted by Rule 
26(b), but in that event the subpoena will be 
subject to the provisions of subdivision (b) of 
Rule 30 and subdivision (b) of this Rule 45. 
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the requirements of Rule 45 (d).” Therefore, 
the service of such notice upon Zimmerman 
is quashed. But this is without prejudice to 
plaintiff’s right to subsequently serve upon 
Zimmerman a properly framed notice. Upon 
proof of service of such notice plaintiff may 
secure from a district court a subpoena to 
compel Zimmerman to submit to the taking 
of his deposition.” 


[Order To Show Cause Discharged] 


Zimmerman’s remaining motion is to quash 
service upon him of the order to show cause. 
As indicated above, this court has not ac- 
quired jurisdiction over the person of Zim- 
merman. For that reason the order to show 
cause should be discharged as to him. The 
temporary restraining order issued by this 
court on November 30, 1951 has expired of 
its own terms, and no action is necessary to 
relieve Zimmerman of its restrictions, 


[Right to Injunctive Relief] 


The only remaining question is the right 
of plaintiff to injunctive relief. As already 
indicated, the only claim for relief adequately 
stated by the complaint is that concerning 
tortious interference with plaintiff’s contracts. 
Consequently, if an injunction issues, it must 
restrain only such acts of defendants as are 
likely to induce others to breach their con- 
tracts with plaintiff. 


Injunctive relief may be had to restrain 
third persons from unlawfully inducing the 
breach of a lawful contract by one of the 
parties thereto when it will result in irrep- 
arable injury to the other. Oklahoma Natural 
Gas Corp. v. Municipal Gas Co., 10 Cir., 38 
F, 2d 444; Fairbanks, Morse & Co. v. Texas 
Electric Service Co., 5 Cir. 63 F. 2d 702; 
Meyer v. Washington Times Co., App. D. C., 
76 F. 2d 988, certiorari denied 295 U. S. 734; 
Randolph v. Missouri-Kansas-Texas R. Co., 


““(2) A resident of the district in which the 
deposition is to be taken may be required to 
attend an examination only in the county 
wherein he resides or is employed or transacts 
his business in person, or at such other con- 
venient place as is fixed by an order of court. 
A non-resident of the district may be required 
to attend only in the county wherein he is 
served with a subpoena, or within 40 miles 
from the place of service, or at such other con- 
venient place as is fixed by an order of court.”’ 

22JTt is not necessary to obtain the subpoena 
from the district court in which the action is 
pending; any district court is authorized to 
issue such a subpoena upon proof of service 
of a notice to take a deposition in that district. 
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U.S. v. W. T. Grant Co. 


W. D. Mo., 68: Fs Supp. 1007. ‘Prior :dis- 
cussion has established that plaintiff's con- 
tracts are lawful. The allegations of the 
complaint and the averments of the affidavit 
filed in’ support of the application for an 
injunction are sufficient to establish the fact 
that defendants have already induced persons 
who are parties to contracts with plaintiff 
to breach those contracts. The complaint 
and the affidavit further establish that the 
continuation of such conduct on the part of 
defendants will cause plaintiff to suffer 
irreparable injury. The complaint is verified, 
and in the absence of affidavits or other 
evidence to contravene the facts alleged 
therein, they must be accepted as true. 


[“Unclean Hands’ Defense Not Available] 


The defendants have sought to raise the 
defense of “unclean hands” to the granting 
of injunctive relief. However, equity applies 
the doctrine of “unclean hands” only for 
such violations of conscience as in some 
measure affects the equitable relations be- 
tween the parties in respect of something 
brought before the court for adjudication. 
Keystone Driller Co. v. Excavator Co., 290 
U.S. 240, 245; Alden-Rochelle, Inc. v. Ameri- 
GON DS OGA0a Ge Rann ONO se Sea New Nea lO. o- 
1949 TRADE CASES { 62,288], 80 F. Supp. 888, 
899. The complaint does not indicate, and 
defendants have made no showing, that 
plaintiff's conduct with respect to the con- 
tracts has been inequitable toward defendants. 
Since it has been determined that plaintiff’s 
contracts are lawful and not against public 
policy because they are within the exemp- 
tions of the Miller-Tydings Act, the exception 
to the rule of the Keystone case, supra, estab- 
lished by, the Supreme Court in Morton 
Salt Co. v. G. S. Suppiger, 314 U.S. 488, 490," 
does not apply. Hence the defense of “un- 
clean hands” is not here available to de- 
fendants. 


[Preliminary Injunction Should Issue] 


Therefore, it is the decision of the court 
that a preliminary injunction should issue. 
It should restrain such defendants as are 
within the jurisdiction of the court from 
inducing or attempting to induce any person 
who is a party to one of plaintiff’s so-called 
“fair trade” contracts from breaching such 
contract. It should also restrain defendants 
from inducing or attempting to induce any 
person to enter into a “fair trade” contract 
with plaintiff for the purpose of obtaining 
Sunbeam products to supply to defendants 
in violation of such contract. 


An injunction is not for the purpose of 
punishing for wrongful acts already com- 
mitted. White v. Sparkill Realty Corp., 280 
U. S. 500; Duplex Printing Press Co. v. 
Deering, 254 U. S. 443, 16 A. L. R. 196: But 
an injunction looks to the future to prevent 
threatened injury. Texas Co. v. Brown, 258 
U. S. 466; Standard Oil Co. v. United States, 
283 U.S. 163; Douglas v. Jeannette, 319 U.S. 
157. Defendants’ continued sale of Sunbeam 
products at less than’ the retail price speci- 
fied in plaintiff’s contracts will not only 
permit defendants’ to take advantage of the 
tortious interference with plaintiff’s contracts 
but it will cause persons who do have con- 
tracts with plaintiff either to breach the 
contract or discontinue the sale of plaintiff's 
products. Therefore, the injunction should 
restrain defendants from selling, offering to 
sell or advertising Sunbeam products at less 
than the fair trade prices for such products. 


To facilitate enforcement of the prelimi- 
nary injunction and to determine whether 
or not a permanent injunction should issue 
after trial, defendants should account to 
plaintiff as to the sources from which they 
obtained all Sunbeam products which they 
now have on hand. 

Counsel for plaintiff are directed to prepare 
findings of fact, conclusions of law and a 
preliminary injunction in accordance herewith. 


[| 67,493] United States v. W. T. Grant Company, S. H. Kress & Company, John M. 


Hancock, et al. 


In the Supreme Court of the United States. 
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No. 532. October Term, 1952. Dated 


On appeal from the United States District Court for the Southern District of New 


York. 


Case Nos. 1118, 1119, and 1120 in the Antitrust Division of the Department of Justice. 


“The court in that case held, at pages 492-94, 
that where the plaintiff's action is condemned 
by statute, or is against public policy, and the 


right sought to be vindicated is inimical to the 
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public welfare, the defense of ‘‘unclean hands”’ 
is available, even though there is no relation 
between the plaintiff's ‘‘unclean hands’ act and 
the relief sought. . 
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ae U. S.v. W.T-Grant Co. 


Clayton Antitrust Act 


Interlocking Directorates—Refusal To Grant Injunctive Relief—Resignation of Direc- 
torships—Abuse of Discretion—The dismissal of civil actions against an individual and 
the corporations in which the individual served as a director to enjoin alleged violations 
of the prohibition -against interlocking directorates was affirmed on the ground that, 
although the actions were not rendered moot by the individual’s resignation of the 
interlocking directorships and the defendants’ intention not to revive them, the trial 
court did not abuse its discretion in refusing to award injunctive relief. The moving 
party must establish that such relief is needed, and it is necessary to determine that there 
exists some cognizable danger of recurrent violation. The bona fides of the expressed 
intent to comply, the effectiveness of the discontinuance, and the character of past viola- 
tion (in some cases) are to be considered. Under the circumstances in the present 
case, the trial court did not abuse its discretion in determining that injunctive relief was 
not appropriate. Assuming that the corporations were properly joined as defendants, 
the conclusion that there was no abuse of discretion in refusing injunctive relief against 
the individual applies a fortiori in the corporations’ case. 

See the Sherman Act annotations, Vol. 1,  1610.225; Clayton Act annotations, Vol. 1, 
¥ 2028.13. 


United States Equity Suits—Jurisdiction of District Courts in Suits To Enjoin Clayton 
Act Violations—Jurisdiction of the Federal Trade Commission.—Although Section 11 of 
the Clayton Antitrust Act authorizes the Federal Trade Commission to enforce Section 8 
of the Act, it cannot be inferred that the Commission’s jurisdiction was intended to be 
exclusive. Section 15 of the Act provides that the district courts are vested with juris- 
diction to prevent and restrain violations of this Act, and cases have spoken of Congress’, 
design to provide a scheme of dual enforcement for the Clayton Act. Therefore, a district 
court properly entertained suits by the United States to enjoin violations of Section 8 of 
the Act. 


See the Clayton Act annotations, Vol. 1, § 2028.13, 2035. 


United States Equity Suits—Defenses—Mootness.—The voluntary cessation of alleg- 
edly illegal practices does not deprive a court of the power to hear and determine a case, 
that is, does not make a case moot. The freedom with which a defendant can return 
to his practices, together with a public interest in having the legality of the practices 
settled, militates against a mootness conclusion. The fact that defendants told the court 
that interlocking directorships no longer existed and disclaimed any intention to revive 
them do not suffice to make a case moot, although it is one of the factors to be considered 
in determining the appropriateness of granting an injunction against the discontinued 
practices. 

See the Sherman Act annotations, Vol. 1, § 1610.208. 


United States Equity Suits—Summary Judgment—Factual Dispute.—A trial court 
could decide that there was no significant threat of future violation and that there was 
no factual dispute about the existence of such a threat where the Government, after the 
defendants moved to dismiss the actions, did not file counter-affidavits or amend its com- 
plaint, and stated that the truth of the defendants’ affidavits was not questioned, which 
left the complaint which alleged that the defendants have threatened to continue and will 
continue the aforesaid violation and the fact that such violations had been voluntarily 
terminated and intention to resume them had been negatived under oath. Under the 
circumstance, summary judgment was proper. 

See the Sherman Act annotations, Vol. 1, | 1610.290. 

For the appellant: Robert L. Stern, Acting Solicitor General. 

For the appellees: Duer, Strong, and Whitehead, and Harry H. Wiggins for S. H. 
Kress & Co.; Abe Fortas, Norman Diamond, and Samuel J. Silverman (Arnold, Fortas 
and Porter, of counsel) for Kroger Co.; and Eustice Seligman and Howard T. Milman 
(Sullivan and Cromwell, of counsel) for John M. Hancock. 

Affirming judgments of the U. S. District Court, Southern District of New York, 
1952 Trade Cases { 67,330. 
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[Trial Court Dismissed Action as Moot] 


Mr. Justice CLark delivered the opinion 
of the Court [Jn full text]: For the first 
time since the enactment of the Clayton 
Act in 1914 the Court is called upon to 
consider § 8’s prohibitions against interlock- 
ing corporate directorates.. The Govern- 
ment appeals from judgments dismissing 
civil actions brought against Hancock aud 
three pairs of corporations which he served 
as a director, W. T. Grant Co. and S. H. 
Kress & Co., Sears Roebuck & Co. and 
Bond Stores, Inc., and Kroger Co. and 
Jewel Tea Co., Inc. Alleging that the size 
and competitive relationship of each set of 
companies brought the interlocks within the 
reach of § 8, the complaints asked the court 
to order the particular interlocks terminated 
and to enjoin future violations of § 8 by the 
individual and corporate defendants. Soon 
after the complaints were filed, Hancock 
resigned from the boards of Kress, Kroger 
and Bond. Disclosing the resignations by 
affidavit, all of the defendants then moved 
to dismiss the actions as moot. Treated as 
motions for summary judgment,’ they were 
granted by the District Judge. In a brief 
memorandum opinion he concluded that 
“there is not the slightest threat that the 
defendants will attempt any future activity 
in violation of §8 (if they have violated it 
already) .’ The Government brought 
this direct appeal under § 2 of the Expedit- 
ing Act, 32 Stat. 823, as amended, 62 Stat. 
989, 15 U. S. C. (Supp. V) § 29, contending 
that the cases were not rendered moot by 
Hancock’s resignations and that it was an 
abuse of discretion for the trial court to 
refuse any injunctive relief. 
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[Court Properly Entertained Suits] 


Appellees suggest, without arguing the 
point in extenso, that the judgment should 
be affirmed because § 11 of the Clayton Act 
vests exclusive §8 enforcement powers in 
the Federal Trade Commission.*® Section 11 
does authorize the Commission to enforce 
§8. But any inference that administrative 
jurisdiction was intended to be exclusive 
falls before the plain words of § 15: 


“The several district courts of the United 
States are hereby invested with jurisdic- 
tion to prevent and restrain violations of 
this Act . sl See Sp GesiZ5s 


And the cases have spoken of Congress’ 
design to provide a scheme of dual enforce- 
ment for the Clayton Act. United States 
Alkali Export Assn. v. Umited States [1944- 
1945 Trape Cases 9 57,372], 325 U. S. 196, 
208 (1945) ; Standard Oil Co. v. United States 
[1948-1949 TrapvE Cases { 62,432], 337 U. S. 
293, 310, note 13 (1949). Appellees’ failure 
to press the point denotes its merits. The 
District Court properly entertained the 
suits, 


[Cessation of Conduct Does Not Make Case 
Moot] 


Both sides agree to the abstract proposi- 
tion that voluntary cessation of allegedly 
illegal conduct does not deprive the tri- 
bunal of power to hear and determine the 
case, 7. e., does not make the case moot. 
United States v. Trans-Missouri Freight Assn., 
166 U. S. 290 (1897); Walling v. Helmerich 
& Payne, Inc., 323 U. S. 37 (1944); Hecht 
Co. v. Bowles, 321 U. S. 321 (1944). A con- 
troversy may remain to be settled in such 
circumstances, United States v. Aluminum 


1 Sec. 8. 


“No person at the same time shall be a di- 
rector in any two or more corporations, any 
one of which has capital, surplus, and undivided 
profits aggregating more than $1,000,000, en- 
gaged in whole or in part in commerce, .. . 
if such corporations are or shall have been 
theretofore, by virtue of their business and 
location of operation, competitors, so that the 
elimination of competition by agreement be- 
tween them would constitute a violation of any 
of the provisions of any of the antitrust laws. 
pe Osi heir, VOW whey 1a Sb ee Reale). 


2 Fed. Rules Civ. Proc. 12(b)(6), 56. 


3 “Sec. 11. Authority to enforce compliance 
with sections two, three, seven, and eight of 
this Act by the persons respectively subject 
thereto is hereby vested . . in the Federal 
Trade Commission where applicable to all other 
character of commerce to be exercised as 
follows: 


{ 67,493 


“Whenever the Commission . . . shall have 
reason to believe that any person is violating 
or has violated any of the provisions of sections 
two, three, seven, and eight of this Act, it shall 
issue and serve upon such person and the 
Attorney General a complaint stating its charges 
in that respect, and containing a notice of hear- 
ing . .'.. “. .9. if upon Such hearing the 
Commission . . . shall be of the opinion that 
any of the provisions of said sections have been 
or are being violated, it shall make a report 
in writing, in which it shall state its findings 
as to the facts, and shall issue and cause to be 
served upon such person an order requiring 
such person to cease and desist from such viola- 
tions, and divest itself of the stock, or other 
share capital, or assets, held or rid itself of 
the directors chosen contrary to the provisions 
of sections seven and eight of this Act, (if any 
there be, in the manner and within the time 
fixed by said order. . . [15 U. S. C., Supp. 
Verse Dinar 
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Co. of America [1944-1945 Trape CASES 
157,342], 148 F. 2d 416, 448 (1945), e¢. g., 
a dispute over the legality of the challenged 
practices. Walling v. Helmerich & Payne, 
Inc., supra; Local 74. U. Br. of C. v. Labor 
Board, 341 U. S. 707, 715 (1951). The de- 
fendant is free to return to his old ways.‘ 
This, together with a public interest in 
having the legality of the practices settled, 
militates against a mootness conclusion. 
United States v. Trans-Missouri Freight Assn., 
supra, at 309, 310. For to say that the case 
has become moot means that the defendant 
is entitled to a dismissal as a matter of 
right, Labor Board v. General Motors Corp., 
179° F. 2d 221 (1950). The courts have 
rightly refused to grant defendants such a 
powerful weapon against public law en- 
forcement.° 


The case may nevertheless be moot if 
the defendant can demonstrate that “there 
is no reasonable expectation that the wrong 
will be repeated.” ® The burden is a heavy 
one. Here the defendants told the court 
that the interlocks no longer existed and 
disclaimed any intention to revive them. 
Such a profession does not suffice to make 
a case moot although it is one of the factors 
to be considered in determining the appro- 
priateness of granting an injunction against 
the now-discontinued acts. 


[Must Show Abuse of Discretion] 


Along with its power to hear the case, 
the court’s power to grant injunctive relief 
survives discontinuance of the illegal con- 
duct. Hecht v. Bowles, supra; Goshen Mfg. 
Co. v. Myers Mfg. Co., 242 U. S. 202 (1916). 
The purpose of an injunction is to prevent 
future violations, Swift & Co. v. United 
States, 276 U. S. 311, 326 (1928) and, of 
course, it can be utilized even without a 
showing of past wrongs. But the moving 
party must satisfy the court that relief is 
needed. The necessary determination is 
that there exists some cognizable danger of 
recurrent violation, something more than 
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the mere possibility which serves to keep 
the case alive. The chancellor’s decision 
is based on all the circumstances; his dis- 
cretion is necessarily broad and a strong 
showing of abuse must be made to reverse 
it. To be considered are the bona fides of 
the expressed intent to comply, the effec- 
tiveness of the discontinuance and, in some 
cases, the character of the past violations. 


[Facts Relied Upon] 


The facts relied on by the Government to 
show an abuse of discretion in this case 
are these: Hancock’s three interlocking 
directorates viewed as three distinct viola- 
tions, his failure to terminate them until 
after suit was filed despite five years of 
administrative attempts to persuade him of 
their illegality, his express refusal to con- 
cede that the interlocks in question were 
illegal under the statute and his failure to 
promise not to commit similar violations in 
the future. 


[Explanation of Facts] 


Were we sitting as a trial court, this 
showing might be persuasive. But the Gov- 
ernment must demonstrate that there was 
no reasonable basis for the District Judge’s 
decision.” In this we think it fails. An 
individual proclivity to violate the statute 
need not be inferred from the fact that 
three violations were charged, particularly 
since it is only recently that the Government 
has attempted systematic enforcement of 
§ 8.8% The District Court was not dealing 
with a defendant who follows one adjudi- 
cated violation with others. The only ma- 
terial before the District Judge on the 
supposed five years of administrative per- 
suasion could easily support an inference 
that during that time the defendant and 
the Department of Justice were each trying 
to determine the legality of his director- 
ships. The Government’s remedy under the 
statute was plain. Postponement of suit 
indicates doubt on the prosecutor’s part as 


4 Of. United States v. Hamburg-Amerikanische 
Packet-Fahrt-Actien Gesellschaft, 239 U. S. 466 
(1916). 

5 ‘‘When defendants are shown to have settled 
into a continuing practice or entered into a 
conspiracy violative of anti-trust laws, courts 
will not assume that it has been abandoned 
without clear proof. . It is the duty of the 
courts to beware of efforts to defeat injunctive 
relief by protestations of repentance and re- 
form, especially when abandonment seems 
timed to anticipate suit, and there is probability 
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of resumption.’’ United States v. Oregon State 
Medical Society [1952 TRADE CASES { 67,264], 
343 U. S. 326, 333 (1952). 

8 United States v. Aluminum Co. of America, 
supra, at p. 448. 

7Cf. United States v. United States Gypsum 
Co. [1950-1951 TRADE CASES f 62,729], 340 
U. S. 76, 89 (1950) on review of particular anti- 
trust decree provisions. 

8 See Kramer, Interlocking Directorships and 
the Clayton Act After 35 Years, 59 Yale L. J. 
1266. 
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much as intransigence on the defendant’s. 
How much contrition should be expected 
of a defendant is hard for us to say. This 
surely is a question better addressed to the 
discretion of the trial court. The same can 
be said of the limited disclaimer of future 
intent. 


[Relief Agamst Corporations] 


Assuming with the Government that the 
corporations were properly joined as de- 
fendants,® the conclusion that there was 
no abuse of discretion in refusing injunctive 
relief against Hancock applies a fortiori in 
their case. None of the corporations ap- 
peared to have engaged in more than one 
alleged violation. And affidavits filed with 
the motions to dismiss indicated that these 
defendants were ignorant of the Govern- 
ment’s interest in the interlocks until the 
suits were filed. Indeed the emphasis on 
this branch of the case is placed on the 
refusal of relief against Hancock. The fail- 
ure to point to circumstances compelling 
further relief against the corporations speaks 
for itself. 


[No Factual Dispute] 


Essentially, the Government’s claim is 
that it was deprived of a trial on the relief 
issue. But at no time was objection raised 
to the procedure by which the case was 
handled. Of course summary judgment pro- 
cedure could not have been employed were 
there a “genuine issue as to any material 
fact.” Fed. Rules Civ. Proc. 56. However, 
after the defendants had moved to dismiss, 
the Government elected not to file any 
countervailing affidavits or amend its com- 
plaint and stated on oral argument that 
the truth of the defendants’ affidavits was 
not questioned. To frame a factual dispute, 
that left the complaint, the only relevant 
paragraph of which reads: 


“16. The defendants have threatened to 
continue and will continue the aforesaid 
violation of Section 8 of the Clayton Act 
unless the relief prayed for herein is 
granted.” (Italics added.) 


“The aforesaid violation[s],” the specific 
interlocks, had been voluntarily terminated 
and intention to resume them had been 
negatived under oath. As to the prayer that 
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the defendants be enjoined from any future 
violations of § 8, the complaint alleged no 
threatened violations other than those spe- 
cifically charged. In these circumstances, 
the District Judge could decide that there 
was no significant threat of future violation 
and that there was no factual dispute about 
the existence of such a threat. 


[A firmed ] 


We conclude that, although the actions 
were not moot, no abuse of discretion has 
been demonstrated in the trial court’s re- 
fusal to award injunctive relief. Moreover, 
the court stated its dismissals “would not 
be a bar to a new suit in case possible vio- 
lations arise in the future.” The judgments 
are affirmed. 


[Dissenting Opinion] 
Mr. Justice Douctas, with whom Mk. 
Justice Brack concurs, dissenting. 


[Nature of Interlocks]| 


Monopoly and restraints of trade are 
sometimes the products of practices and 
devices as ingenious as the minds of men. 
Sometimes they follow a blunt and direct 
course as is involved in the acquisition of 
the assets of competitor—a way of growth 
of monopoly power to which the decisions 
of the Court have given a powerful impetus 
and encouragement. See especially United 
States v. Columbia Steel Co., [1948-1949 
TRADE Cases § 62,260], 334 U. S. 495. More 
subtle are interlocking arrangements between 
directorates. This can accomplish disastrous 
consequences, as Mr. Justice Brandeis pointed 
out forty years ago. Interlocking directorates 
between companies which compete stifle the 
competition. Or to use the words of Mr. 
Justice Brandeis, the practice substitutes 
“the pull of privilege for the push of man- 
hood.” * Moreover, those entwined relations 
are the stuff out of which concentration of 
financial power over American industry was 
built and is maintained. Mr. Justice Brandeis 
gave one example:? 

“They, the bankers, control the rail- 
roads, and controlling the railroads, they 
were able to control the issue and sale 
of securities. Being bankers, they bought 
those securities at a price which they 


® We should not be understood as deciding 
whether corporations can violate §8 or, for 
other reasons, be enjoined under the statute. 

1 See Brandeis, The Endless Chain, Harpers’ 
Weekly, Dec. 6, 1913, p. 13, quoted in Lief, 
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The Brandeis Guide to the Modern World, 
pidiss 

2See his testimony in Hearings, H. R. Com- 
mittee on the Judiciary, 63d Cong., 2d Sess., 
on Trust Legislation, vol. 2, p. 922, quoted in 
Lief, op. cit., supra, note 1, p. 113. 
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had a part in fixing or could have a part 
in fixing. They sold those securities, as 
bankers, to insurance companies in which 
they were able to exercise some control 
as directors. They got the money with 
which to buy those securities from rail- 
roads through their control of the great 
banking institutions, and then, in their 
capacity of having control of the rail- 
roads, they utilized that money to pur- 
chase from great corporations, like the 
Steel Corporation, what the railroads 
needed, and in their capacity as control- 
ling other corporations they bought from 
the Steel Corporation again, and so on 
until we had the endless chain.” 


The web that is woven may tie many 
industries, insurance companies, and finan- 
cial houses together into a vast and friendly 
alliance that takes the edge off competition. 


[Present Interlocking Control Is Direct] 


That condition is aggravated here. The 
interlocking control in the present case is 
not indirect. Mr. Hancock served as a 
director for each of three sets of companies 
which, on the state of the pleadings before 
us, We must assume to have been competi- 
tive. The fact that he resigned under the 
pressure of these proceedings should not 
dispose of the case. We are dealing here 
with professionals whose technique for 
controlling enterprises and building empires 
was fully developed and well known long 
before Mr. Justice Brandeis was crying out 
against the evils of “the money trust.” Mr. 
Hancock is and has been for some years a 
partner in the investment banking firm of 
Lehman Bros. In 1940 he testified that 
when Lehman Bros. did financing for a 
company it was their “traditional practice” 
to ask for representation on the board of 
directors.* 
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[Factors That Should Be Considered| 


It therefore seems to me that a District 
Judge, faced with violations such as were 
involved here, would want to know first, 
how investment bankers built their empires; 
second, how this particular firm built its own 
empire; third, the effect of these banker 
empires on competition between the com- 
panies which are tied to them. 


The fact that the Lehman partner re- 
signed to avoid a decision on the merits 
has little, if any, relevancy to the issue in 
the case, for we are here concerned with 
the proclivity of the house to indulge in the 
practice. 


The relevant issues have never been 
weighed in this case. The District Court’s 
ruling would be entitled to a presumption of 
validity if those various factors had been 
considered. But the District Court made 
no such considered judgment. It disposed 
of the case on the basis of mootness, a rul- 
ing now conceded to be erroneous. The 
case should go back for a consideration of 
the nature and extent of the web which this 
investment banking house has woven over 
industry and its effect on the “elimination 
of competition” within the meaning of $8 
of the Clayton Act.* Unless we know that 
much, we are in no position to judge the 
service an injunction against future viola- 
tions may do. Unless we know that much, 
we are in no position to carry out Woodrow 
Wilson’s policy expressed in §8 of the 
Clayton Act that those interlocking direct- 
orates should be prevented which make 
“those who affect to compete in fact part- 
ners. and masters of some whole field of 
business.” Message, Joint Session of the 
Houses of Congress, Jan. 20, 1914. 


[1 67,494] The Times-Picayune Publishing Co., et al. v. United States. United States 


v. The Times-Picayune Publishing Co., et al. 
In the Supreme Court of the United States. 


Dated May 25, 1953. 


Nos. 374 and 375. October Term, 1952. 


On appeal from the United States District Court for the Eastern District of Louisiana. 


Case No. 1041 in the Antitrust Division of the Department of Justice. 


3 Hearings, Temporary National Economic 
Committee, 76th Cong., 3d Sess., Pt. 24, p. 12400. 
4In United States v. Sears, Roebuck & Co. 
[1953 TRADE CASES { 67,481], — F. Supp. —, 
decided April 28, 1953, the court ruled that 
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removing the opportunity or temptation to such 
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Times-Picayune Publishing Co. v. U.S. 


Sherman Antitrust Act 


Contracts in Restraint of Trade—Unit or Forced Combination Advertising Contracts— 
Test in Tying Arrangement Cases Not Applicable—Reasonableness of Contracts.—A cor- 
poration, publishing a morning newspaper and an evening newspaper, did not violate 
Section 1 of the Sherman Antitrust Act when it only entered into general and classified 
advertising contracts which compelled advertisers in one of its newspapers to contract 
for an equal amount of space in its other newspaper at a unit rate. ‘The legality of the 
contracts cannot be tested under the rules applying to tying arrangements. Therefore, the 
legality of the contracts must be tested under the Sherman Act’s general prohibition 
against unreasonable restraints of trade. Upon consideration of the percentage of the 
business controlled, the strength of the remaining competition, and whether the action 
springs from business requirements or purpose to monopolize, the contracts do not un- 
reasonably restrain trade in violation of the Act. Actual unlawful effects, facts which 
radiate a potential for future harm, and unlawful aims were not shown. 


See the Sherman Act annotations, Vol. 1, { 1220.501. 


Refusal To Sell—Unit or Forced Combination Advertising Contracts—Legality—A 
corporation’s simple refusal to sell advertising space in its morning newspaper or in its 
evening newspaper separately, through the use of unit or forced combination advertising 
contracts, is not unlawful. 


See the Sherman Act annotations, Vol. 1, § 1220.501. 


Attempt To Monopolize—Unit or Forced Combination Advertising Contracts—Neces- 
sity of Proving Specific Intent—A corporation, publishing a morning newspaper and an 
evening newspaper, did not unlawfuliy attempt to monopolize a segment of interstate 
commerce by entering into general and classified advertising contracts which compelled 
advertisers in one of its newspapers to contract for an equal amount of space in its other 
newspaper at a unit rate because the use of such contracts was predominantly motivated 
by legitimate business aims and because there was an insufficient showing of a specific 
intent to destroy competition or build a monopoly. To prove an unlawful attempt to 
monopolize, a specific intent must be proved. 


See the Sherman Act annotations, Vol. 1, { 1210. 


For the appellants (No. 374) and appellees (No. 375): Charles E. Dunbar, Jr., Ashton 
Phelps, Henry N. Ess, and James C. Wilson. 


For the appellee (No. 374) and appellant (No. 375): Robert L. Stern, Acting Solicitor 
General; Edward P. Hodges, Acting Assistant Attorney General; and Charles H. Weston, 
Victor H. Kramer, Baddia J. Rashid, and Horace L. Flurry, Special Assistants to the 
Attorney General. 


Brief on behalf of 98 newspapers, as amicus curiae, in Nos. 374 and 375; John T. 
Cahill (Cahili, Gordon, Zachry and Reindel; Thurlow M. Gordon; Neil C. Head; Wilson 
W. Wyatt; and Hubert Hickam, of counsel). 


Reversing a judgment of the U. S. District Court, Eastern District of Louisiana, 1952 
Trade Cases {] 67,285. 


[Legality of Advertising Contracts] 
Mr. Justice Crark delivered the opinion 
of the Court [Jn full text]: At issue is the 
legality under the Sherman Act of the Times- 
Picayune Publishing Company’s contracts 
for the sale of newspaper classified and gen- 
eral display advertising space. The Com- 


pany in New Orleans owns and publishes 
the morning Times-Picayune and the even- 
ing States. Buyers of space for general 
display and classified advertising in its publi- 
cations may purchase only combined inser- 
tions appearing in both the morning and 
evening papers, and not in either separately.t 


1On Sundays the Times-Picayune Publishing 
Company also distributes the Times-Picayune- 
States. Under the existing unit plan, general 
display advertisers alternatively may insert in 
a combination of either daily paper with the 
Sunday paper. Additionally, the Company’s 
unit plan for classified advertising excludes 
some advertising, known as ‘“‘over-the-river’’ 
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classified, placed from a small local area. As 
neither the parties nor the District Court at- 
tached any significance to these exceptions to 
the challenged unit rates for general display 
and classified advertising space in the Publish- 
ing Company’s daily papers, we mention them 
solely for completeness. 
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The United States filed a civil suit under 
the Sherman Act, challenging these “unit” 
or “forced combination” contracts as unrea- 
sonable restraints of interstate trade, banned 
by § 1, and as tools in an attempt to monopo- 
lize a segment of interstate commerce, in 
violation of § 2.2 After intensive trial of the 
facts, the District Court found violations of 
both sections of the law and entered a de- 
cree enjoining the Publishing Company’s 
use of these unit contracts and related 
arrangements for the marketing of advertis- 
ing space.’ In No. 374, the Publishing Com- 
pany appeals the merits of the District 
Court’s holding under the Sherman Act; 
the Government, in No. 375, seeks relief 
broader than the District Court’s decree. 
Both appeals come directly here under the 
Expediting Act.* 


[Historical Background] 


Testimony in a voluminous record re- 
traces a history of over twenty-five years.° 
Prior to 1933, four daily newspapers served 
New Orleans. The Item Company, Ltd., 
published the Morning Tribune and the 
evening Item. The morning Times-Pica- 
yune was published by its present owners, 
and the Daily States Publishing Company, 
Ltd., an independent organization, distributed 
the evening States. In 1933, the Times- 
Picayune Publishing Company purchased 
the name, good will, circulation, and adver- 
tising contracts of the States, and continued 
to publish it evenings. The Morning Trib- 
une of the Item Co., Ltd., suspended pub- 
lication in 1941. Today the Times-Picayune, 
Item, and States remain the sole significant 
newspaper media for the dissemination of 
news and advertising to the residents of 
New Orleans. 


2 ‘very contract, combination in the form of 
trust or otherwise, or conspiracy, in restraint 
of trade or commerce among the several States, 
or with foreign nations, is declared to be il- 
exer. wey ate ls Olas (Ga shale 

“Every person who shall monopolize, or at- 
tempt to monopolize, or combine or conspire 
with any other person or persons, to monop- 
olize any part of the trade or commerce among 
the several States, or with foreign nations, 
shall be deemed guilty of a misdemeanor, 

sl) Ui aGe 82> 

“The several district courts of the United 
States are invested with jurisdiction to prevent 
and restrain violations of [this Act]; and it 
shall be the duty of the several district attor- 
neys of the United States, in their respective 
districts, under the direction of the Attorney 
General, to institute proceedings in equity to 
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The Times-Picayune Publishing Company 
distributes the leading newspaper in the 
area, the Times-Picayune. The 1933 acquisi- 
tion of the States did not include its plant 
and other physical assets; since the States’ 
absorption the Publishing Company has util- 
ized facilities at a single plant for printing 
and distributing the Times-Picayune and the 
States. Unified financial, purchasing, and 
sales administration, in addition to a sub- 
stantial segment of personnel servicing both 
publications, results in further joint opera- 
tion. Although both publications adhere to 
a single general editorial policy, distinct fea- 
tures and format differentiate the morning 
Times-Picayune from the evening States. 
1950 data reveal a daily average circulation 
of 188,402 for the Times-Picayune, 114,660 
for the Item, and 105,235 for the States. 
The Times-Picayune thus sold nearly as 
many copies as the circulation of the Item 
and States together. 


[Advertising Policies] 


Each of these New Orleans publications 
sells advertising in various forms. Three 
principal classes of advertising space are 
sold: classified, general, and local display. 
Classified advertising, known as “want ads,” 
includes individual insertions under various 
headings; general, also called national, ad- 
vertising typically comprises displays by 
national manufacturers or wholesale dis- 
tributors of brand-name goods; local, or re- 
tail, display generally publicizes bargains 
by local merchants selling directly to the 
public. From 1924 until the Morning Trib- 
une’s demise in 1941, the Item Company 
sold classified advertising space solely on 
the unit plan by which advertisers paid a 
single rate for identical insertions appearing 
in both the morning and evening papers and 


prevent and restrain such violations... .’’ 15 
U.S.C. §. 4. 

The complaint named as defendants the 
Times-Picayune Publishing Company and four 
of its officers. Two of these individuals remain 
as parties in these appeals, one died after the 
appeals were filed, and the District Court 
dismissed the complaint as to another. For con- 
venience we refer to the former parties de 
fendant as the ‘‘Times-Picayune Publishing 
Company’’ or ‘‘Publishing Company.’’ 

3 [1952 TRADE CASES { 67,285], 105 F. Supp. 
6f0CD: (CE Deas 1952)" 

415 U. S. C. (Supp. V) § 29. Probable juris- 
diction was noted on November 10, 1952. 

5 The printed record here comprises 1,644 
pages of testimony and exhibits of various de- 
grees of pertinence to the issues. 
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could not purchase space in either alone. 
After the Times-Picayune Publishing Com- 
pany acquired the States in 1933, it offered 
general advertisers an optional plan by 
which space combined in both publications 
could be bought for less than the sum of 
the separate rates for each. Two years later 
it adopted the unit plan of its competitor, 
the Item Co., Ltd., in selling space for 
classified ads. General advertisers in the 
Publishing Company’s newspapers were also 
availed volume discounts since 1940, but 
had to combine insertions in both publica- 
tions in order to qualify for the substantial 
discounts on purchases of more than 10,000 
lines per year. Local display ads as early 
as 1935 were marketed under a still effective 
volume discount system which for deter- 
mining the discount bracket in the States 
permitted cumulation of lineage placed in 
the Times-Picayune as well. In 1950, how- 
ever, the Publishing Company eliminated 
all optional plans for general advertisers, 
and instituted the unit plan theretofore ap- 
plied solely to classified ads. As a result, 
since 1950 general and classified advertisers 
cannot buy space in either the Times- 
Picayune or the States alone, but must 
insert identical copy in both or none. Against 
that practice the Government levels its 
attack grounded on §§1 and 2 of the 
Sherman Act. 


{Trial Court’s Findings] 

After the District Court at the outset de- 
nied the Government’s motion for partial 
summary judgment holding the unit con- 
tracts per se violations of § 1, the case went 
to trial and eventuated in comprehensive 
and detailed findings of fact:° The Times- 
Picayune and the States, though published 
by a single publisher, were two distinct 
newspapers with individual format, news 
and feature content, reaching separate reader 
groups in New Orleans. The Times-Picayune, 
the sole local morning daily which for 
twenty years outdistanced the States and 
Item in circulation, published pages, and 
advertising lineage, was the “dominant” 
newspaper in New Orleans; insertions in 
that paper were deemed essential by ad- 
vertisers desiring to cover the local market. 
Although the local publishing field permits 
entry by additional competitors, the Item 
today is the sole effective daily competition 


® See R. 1252-1261. 
1 Fdg. 31; cf. 105 F. Supp., at 678. 
8 Ibid. 
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which the Times-Picayune Publishing Com- 
pany’s two newspapers must meet. On the 
other hand, their quest for advertising line- 
age encounters the competition of other 
media, such as radio, television, and maga- 
zines. Nevertheless, the District Court de- 
termined, the adoption of unit selling caused 
a substantial rise in classified and general 
advertising lineage placed in the States, 
enabling it to enhance its comparative posi- 
tion toward the Item. The District Court 
found, moreover, that the defendants had 
instituted the unit system, economically en- 
forceable against buyers solely because of 
the Times-Picayune’s “dominant” or “mono- 
poly position,” in order to “restrain general 
and classified advertisers from making an 
untrammeled choice between the States 
and the Item in purchasing advertising 
space, and also to substantially diminish the 
competitive vigor of the Item.” * 

On the basis of these findings, the Dis- 
trict Judge held the unit contracts in viola- 
tion of the Sherman Act. The contracts 
were viewed as tying arrangements which 
the Publishing Company because of the 
Times-Picayune’s “monopoly position” could 
force upon advertisers.* Postulating that 
contracts foreclosing competitors from a 
substantial part of the market restrain trade 
within the meaning of §1 of the Act, and 
that effect on competition tests the reason- 
ableness of a restraint, the court deemed a 
substantial percentage of advertising ac- 
counts in the New Orleans papers unlaw- 
fully “restrained.” ® Further, a violation of 
§2 was found: defendants by use of the 
unit plan “attempted to monopolize that seg- 
ment of the afternoon newspaper general 
and classified advertising field which was 
represented by those advertisers who also 
required morning newspaper space and who 
could not because of budgetary limitations 


_ or financial inability purchase space in both 


afternoon newspapers.” ”° 


Injunctive relief was accordingly decreed. 
The District Court enjoined the Times-Pic- 
ayune Publishing Company from (A) selling 
advertising space in any newspaper pub- 
lished by it “upon the condition, expressed 
or implied, that the purchaser of such space 
will contract for or purchase advertising 
space in any other newspaper published by 
it;” (B) refusing to sell advertising space 
separately in each newspaper which it pub- 


8 Id., at 678-679. 
0 Td., at 681. 
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lishes; (C) using its “dominant position” in 
the morning field “to sell any newspaper 
advertising at rates lower than those ap- 
proximating either (1) the cost of pro- 
ducing and selling such advertising or (2) 
comparable newspaper advertising rates in 
New Orleans.” Hence these appeals.” 


[Importance of Newspapers—Decrease 
in Number] 


The daily newspaper, though essential to 
the effective functioning of our political 
system, has in recent years suffered drastic 
economic decline. A vigorous and dauntless 
press is a chief source feeding the flow of 
democratic expression and controversy which 
maintains the institutions of a free society. 
Associated Press v. United States [1944-1945 
LDRADE, CASES 57,504 2520" UL S. 1a 220 
(1945) ; cf. Wieman v. Updegraff, 344 U. S. 
183, 191 (1952); Burstyn v. Wilson, 343 U. S. 
495, 501 (1952). By interpreting to the 
citizen the policies of his government and 
vigilantly scrutinizing the official conduct 
of those who administer the state, an inde- 
pendent press stimulates free discussion and 
focuses public opinion on issues and officials 
as a potent check on arbitrary action or 
abuse. Cf. Grosjean v. American Press Co., 
297 U. S. 233, 250 (1936); Near v. Minnesota, 
283 U. S. 697, 716-718 (1931). The press, 
in fact, “serves one of the most vital of all 
general interests: the dissemination of news 
from as many different sources, and with as 
many different facets and colors as is pos- 
sible. That interest is closely akin to, if 
indeed it is not the same as, the interest 
protected by the First Amendment; it pre- 
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supposes that right conclusions are more 
likely to be gathered out of a multitude 
of tongues, than through any kind of au- 
thoritative selection. To many this is, and 
always will be, folly; but we have staked 
upon it our all.”” Yet today, despite the 
vital task that in our society the press per- 
forms, the number of daily newspapers in 
the United States is at its lowest point since 
the century’s turn: in 1951, 1,773 daily news- 
papers served 1,443 American cities, com- 
pared with 2,600 dailies published in 1,207 
cities in the year 1909.% Moreover, while 
598 new dailies braved the field between 
1929 and 1950, 373 of these suspended publi- 
cation during that period—less than half of 
the new entrants survived.“ Concurrently, 
daily newspaper competition within indi- 
vidual cities has grown nearly extinct: in 
1951, 81% of all daily newspaper cities 
had only one daily paper; 11% more had 
two or more publications, but a single pub- 
lisher controlled both or all.”° In that year, 
therefore, only 8% of daily newspaper cities 
enjoyed the clash of opinion which competi- 
tion among publishers of their daily press 
could provide. 


Advertising is the economic mainstay of 
the newspaper business. Generally, more 
than two-thirds of a newspaper’s total reve- 
nues flow from the sale of advertising space. 
Local display advertising brings in about 
44% of revenues; general—l4%; classified 
—13%; circulation, almost the rest. Ob- 
viously, newspapers must sell advertising 
to survive. And while newspapers in 1929 
garnered 79% of total national advertising 
expenditures, by 1951 other mass media 


41In the light of this Court’s broad interpre- 
tations of those relevant concepts, it is now 
beyond dispute that the activities challenged in 
this case are sufficiently ‘‘trade or commerce’ 
relating to the interstate economy to fall under 
the wide sweep of the Sherman Act. Cf., e. g., 
Lorain Journal v. United States [1950-1951 
TRADE CASES { 62,957], 342 U. S. 143 (1951); 
United States v. National Assn. of Real Hstate 
Boards [1950-1951 TRADE CASES { 62,621], 339 
U. S. 485 (1950); Mandeville Island Farms v. 
American Crystal Sugar Co. [1948-1949 TRADE 
CASES { 62,251], 334 U. S. 219 (1948); United 
States v. Frankfort Distilleries [19441945 
TRADE CASES { 57,338], 324 U. S. 293 (1945); 
United States v. South-Eastern Underwriters 
Assn. [1944-1945 TRADE CASES { 57,253], 322 
U. S. 533 (1944): Wickard v. Filburn, 317 U. S. 
111 (1942); Indiana Farmer’s Guide Pub. Co. Vv. 
Prairie Farmer Pub. Co., 293 U. S. 268 (1934). 

12 Learned Hand, J., in United States v. Asso- 
ciated Press, 52 F. Supp. 362, 372 (D. C. S. D. 
N. Y. 1943), aff'd [1944-1945 TRADE CASES 
J 57,384], 326 U. S. 1 (1945). 
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13 Editor & Publisher 1952 International Year- 
book Number, p. 17; Comment, Local Monopoly 
in the Daily Newspaper Industry, 61 Yale L. J. 
948, 949 (1952), a comprehensive industry study. 
See also Ray, Economic Forces as Factors in 


Newspaper Concentration, 29 Journ. Q. 31 
(1952); Ray, Competition in the Newspaper 
Industry, 15 J. Marketing 444 (1951); Nixon, 


Concentration and Absenteeism in Daily News- 
paper Ownership, 22 Journ. Q. 97 (1945). 


14 American Newspaper Publishers Association, 
Newspaper Mortality Since 1929 (Bulletin No. 
5203, July 27, 1950). Demise of individual news- 
papers occurred mainly through merger with 
other publications or outright suspension of 
publication. 

1561 Yale L. J., at 950. 

16 Jd., at 977. Some small dailies also derive 
income from miscellaneous sources such as job 
printing. In this case the District Court found 
that advertising and circulation accounted for 
approximately 98% of New Orleans newspapers’ 
total revenues. Fdg. 27. 
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had cut newspapers’ share down to 34.7%." 
When the Times-Picayune Publishing Com- 
pany in 1949 announced its forthcoming 
institution of unit selling to general ad- 
vertisers, about 180 other publishers of 
morning-evening newspapers had previously 
adopted the unit plan.* Of the 598 daily 
newspapers which broke into publication 
between 1929 and 1950, 38% still published 
when that period closed. Forty-six of these 
entering dailies, however, encountered the 
competition of established dailies which 
utilized unit rates; significantly, by 1950, 
of these 46, 41 had collapsed.” Thus a new- 
comer in the daily newspaper business 
could calculate his chances of survival as 
11% in cities where unit plans had taken 
hold. Viewed against the background of 
rapidly declining competition in the daily 
newspaper business, such a trade practice 
becomes suspect under the Sherman Act. 


[Tying Arrangements Under the 
Antitrust Laws] 


Tying arrangements, we may readily agree, 
flout the Sherman Act’s policy that competi- 
tion rule the marts of trade. Basic to the 
faith that a free economy best promotes 
the public weal is that goods must stand 
the cold test of competition; that the public, 
acting through the market’s impersonal 
judgment, shall allocate the Nation’s re- 
sources and thus direct the course its eco- 
nomic development will take. Yet “[t]ying 
agreements serve hardly any purpose be- 
yond the suppression of competition.” Stand- 
ard Oil Co. of Califorma v. United States 
[1948-1949 TrapE Cases § 62,432], 337 U. S. 
293, 305 (1949).” By conditioning his sale 
of one commiodity on the purchase of 
another, a seller coerces the abdication of 
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buyers’ independent judgment as to the 
“tied” product’s merits and insulates it from 
the competitive stresses of the open market. 
But any intrinsic superiority of the “tied” 
product would convince freely choosing 
buyers to select it over others, anyway. 
Thus “[i]n the usual case only the prospect 
of reducing competition would persuade a 
seller to adopt such a contract and only 
his control of the supply of the tying device, 
whether conferred by patent monopoly or 
otherwise obtained, could induce a buyer 
to enter one.” IJd., at 306. Conversely, the 
effect on competing sellers attempting to 
rival the “tied” product is drastic: to the 
extent the enforcer of the tying arrangement 
enjoys market control, other existing or 
potential sellers are foreclosed from offer- 
ing up their goods to a free competitive 
judgment; they are effectively excluded from 
the marketplace. 


For that reason, tying agreements fare 
harshly under the laws forbidding restraints 
of trade. Federal Trade Commission v. Gratz, 
253 U. S. 421 (1920), decided that a com- 
plaint which charged a seller with condi- 
tioning his sale of steel ties on purchases 
of jute bagging did not, because it failed 
to allege his monopolistic purpose or mar- 
ket control, state an actionable “unfair 
method of competition” within the meaning 
of §5 of the Federal Trade Commission 
Act.” United Shoe Machinery Corp. v. United 
States, 258 U.S. 451 (1922), * held, however, 
that a seller occupying a “dominant posi- 
tion” in the shoe machinery industry, with- 
out more, violated §3 of the Clayton Act 
by contracts tying to the lease of his ma- 
chines the purchase of other types of ma- 
chinery and incidental supplies.* Potential 
lessening of competition, requisite to ille- 


1 Mass Communications (Schramm ed. 1949), 
549; Printers’ Ink, August 8, 1952, p. 35. And 
see Borden, Taylor and Hovde, National Ad- 
vertising in Newspapers, 33 et seq. (1946). 

1 Edg. 26. 

7” Comparison between Bulletin, note 14, supra, 
at tables 2 and 3, and Editor & Publisher Inter- 
national Yearbook, Numbers 1929 to 1953. 

20 See Miller, Unfair Competition, 199 et seq. 
(1941); Lockhart and Sacks, The Relevance of 
Economic Factors in Determining Whether Ex- 
clusive Arrangements Violate Section 3 of the 
Clayton Act, 65 Harv. L. Rev. 913, 942 et seq. 
(1952); Note, 49 Col. L. Rev. 241, 246 (1949): 
cf. Edwards, Maintaining Competition, 175-178 
(1949); Watkins, Public Regulation of Competi- 
tive Practices in Business Enterprise, 220 et seq. 
(1940). 

*1 “Unfair methods of competition in com- 
merce ... are hereby declared unlawful.’’ 15 
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U. S. C. § 45. In the Gratz case, decided on a 
point of pleading, the Court observed that the 
“complaint contains no intimation that Warren, 
Jones & Gratz did not properly obtain their ties 
and bagging as merchants usually do; the 
amount controlled by them is not stated; nor 
is it alleged that they held a monopoly of either 
ties or bagging or had ability, purpose or intent 
to acquire one.’’ 253 U. S., at 428. ‘‘All ques- 
tion of monopoly or combination,’’ therefore, 
was ‘‘out of the way.’’ Ibid. 

~ United States v. United Shoe Machinery Co., 
247 U. S. 32 (1918), is not relied on by the 
parties. 

Tt shall be unlawful for any person engaged 
in commerce, in the course of such commerce, 
to lease or make a sale or contract for sale of 
goods, wares, merchandise, machinery, supplies, 
or other commodities, whether patented or un- 
patented, for use, consumption, or resale within 
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gality under § 3, was automatically inferred 
from the seller’s “dominating position.” Jd., 
at 457-458. Federal Trade Commission v. 
Sinclair Refining Co., 261 U. S. 463 (1923), 
extended the principles of Gratz to the Clay- 
ton Act; purchases of gasoline were tied 
to the lease of pumps at nominal rates, but 
neither monopolistic purpose or power nor 
potential harm to competition was shown. 
And, in any event, the “tie” was voluntary 
since buyers could take the gasoline without 
taking the pumps. J/d., at 474-475. Indeed, 
the arrangement merely prevented lessees 
from dispensing other types of gasoline 
through the lessor’s brand pumps and was 
thus viewed as a means of protecting the 
goodwill of the lessor’s branded gas. See 
also Pick Mfg. Co. v. General Motors Corp., 
299 U. S. 3 (1936).% The bounds of that 
doctrine were drawn by International Busi- 
ness Machines Corp. v. United States, 298 
U. S. 131 (1936). When competing sellers 
could meet the specifications of the “tied” 
product, in that case tabulating cards hitched 
by contract to the sale of computing ma- 
chines, §3 of the Clayton Act outlawed 
the tying arrangement because the “sub- 
stantial” amount of commerce in the “tied” 
product indicated potential lessening of com- 
PetiMomsassa resulted. at 136, 139. 


[Rule in International Salt Co. Case] 


With its decision in International Salt Co. 
v. United States [1946-1947 Trane CAsEs 
7 57,635], 332) U.S. 392 (1947), this Court 
wove the strands of past cases into the 
law’s present pattern. There leases of 
patented machines for dispensing industrial 
salt were conditioned on the lessees’ pur- 
chase of the lessor’s salt. A unanimous 
Court affirmed summary judgment adjudi- 
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cating the arrangement unlawful under §3 
of the Clayton Act and $1 of the Sherman 
Act as well. The patents on their face con- 
ferred monopolistic, albeit lawful, market 
control, and the volume of salt affected by 
the tying practice was not “insignificant or 
insubstantial.” Jd., at 396. Clayton Act 
violation followed as a matter of course 
from the doctrines evolved in prior “tying” 
cases. See also Standard Oil Co. of California 
v. United States [1948-1949 TrapE Cases 
162,432], 9337, U.S) 1293), 1304-306/)°305, nn: 
7-8. And since the Court deemed it “un- 
reasonable, per se, to foreclose competitors 
from any substantial market,” neither could 
the tying arrangement survive §1 of the 
Sherman Act. 332-U. S;, at 396. Uhat prin- 
ciple underpinned the decisions in the Movie 
cases, holding unlawful the “block-booking” of 
copyrighted films by lessors, United States v. 
Paramount Pictures [1948-1949 Trapr Cases 
7 62,244], 334 U. S. 131, 156-159 (1948), as 
well as a buyer’s wielding of lawful monopoly 
power in one market to coerce concessions 
that handicapped competition facing him in 
another. United States v. Griffith [1948-1949 
TRADE CASES { 62,246], 334 U. S. 100, 106-108 
(1948). From the “tying” cases a perceptible 
pattern of illegality emerges: When the seller 
enjoys a monopolistic position in the market 
for the “tying” product, or if a substantial 
volume of commerce in the “tied” product 
is restrained, a tying arrangement violates 
the narrower standards expressed in §3 
of the Clayton Act because from either 
factor the requisite potential lessening of 
competition is inferred. And because for 
even a lawful monopolist it is “unreason- 
able, per se, to foreclose competitors from 
any substantial market,” a tying arrange- 
ment is banned by §1 of the Sherman Act 


the United States . .. or fix a price charged 
therefor, or discount from, or rebate upon, such 
price, on the condition, agreement, or under- 
standing that the lessee or purchaser thereof 
shall not use or deal in the goods, wares, 
merchandise, machinery, supplies, or other com- 
modities of a competitor or competitors of the 
lessor or seller, where the effect of such lease, 
sale, or contract for sale or such condition, 
agreement, or understanding may be to sub- 
stantially lessen competition or tend to create 
a monopoly in any line of commerce.’’ 15 
UES. ‘Gis 14: 

That section relates to simple exclusive deal- 
ing arrangements, cf., e. g., Standard Oil Co. 
of California v. United States [1948-1949 TRADE 
CASES { 62,432], 337 U. S. 293 (1949), not in- 
volved in this case, as well as to tying sales. 
For purposes of the Clayton Act, the requisite 
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condition not to deal in the goods of another 
may be inferred from the practical effects of 
the tying arrangement. International Business 
Machines Corp. v. United States, 298 U. S. 131, 
135 (1936); Thomson Mfg. Co. v. Federal Trade 
Commission [1944-1945 TRADE CASES { 57,399], 
150 F. 2d 952, 956 (1945); Signode Steel Strap- 
ping Co. v. Federal Trade Commission, 132 F. 
2d 48, 52 (1942); Lord v. Radio Corp. of America, 
24 F. 2d 565, 568 (1928). Cf. Federal Trade 
Commission v. Sinclair Refining Co., 261 U. S. 
463, 473-474 (1923). 

24 Affirming, per curiam, 80 F. 2d 641 (1935). 

2% See also Signode Steel Strapping Co. v. 
Federal Trade Commission, 132 F. 2d 48, 54 
(1942); Thomson Mfg. Co. v. Federal Trade 
Commission [1944-1945 TRADE CASES { 57,399], 
150 F. 2d 952, 958 (1945). 
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whenever both conditions are met.” In 
either case, the arrangement transgresses 
§5 of the Federal Trade Commission Act, 
since minimally that section registers vio- 
lations of the Clayton and Sherman Acts. 
Federal Trade Commission v. Motion Picture 
Advertising Service Co. [1953 TRADE CASES 
1 67,426], 344 U. S. 392, 395 (1953); Federal 
Trade Commission v. Cement Institute [1948- 
1949 Trape Cases { 62,237], 333 U. S. 683, 
690-694 (1948); Fashion Originators’ Guild 
v. Federal Trade Commussion, 312 U.S. 457, 
463 (1941). 


[Applicability of Rule} 


In this case, the rule of International Salt 
can apply only if both its ingredients are 
met. The Government at the outset elected 
to proceed not under the Clayton but the 
Sherman Act.” While the Clayton Act’s 
more specific standards illuminate the public 
policy which the Sherman Act was designed to 
subserve, é@. g., United States v. Columbia 
Steel Co. [1948-1949 Trape Cases { 62,260], 
334 U. S, 495, 507, n. 7 (1948); Fashion 
Originators’ Guild v. Federal Trade Commis- 
sion, 312 U. S. 457, 463 (1941), the Gov- 
ernment here must measure up to the 
criteria of the more stringent law. See 
Standard Oil Co. of California v. United 
States [1948-1949 TRADE CASES § 62,432], 
337 U. S. 293, 297, 311-314 (1949); United 
Shoe Machinery Corp. v. United States, 258 
U. S. 451, 459-460 (1922). 


[Two Markets—One Relevant] 


Once granted that the volume of com- 
merce affected was not “insignificant or in- 
substantial,” * the Times-Picayune’s market 
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position becomes critical to the case. The 
District Court found that the Times-Picayune 
occupied a “dominant position” in New 
Orleans; the sole morning daily in the 
area, it led its competitors in circulation, 
number of pages and advertising lineage. 
But every newspaper is a dual trader in 
separate though interdependent markets; it 
sells the paper’s news and advertising con- 
tent to its readers; in effect that readership 
is in turn sold to the buyers of advertising 
space. This case concerns solely one of 
these markets. The Publishing Company 
stands accused not of tying sales to its 
readers but only to buyers of general and 
classified space in its papers. For this rea- 
son, dominance in the advertising market, 
not in readership, must be decisive in gaug- 
ing the legality of the Company’s unit plan. 
Cf. Lorain Journal v. United States [1950- 
1951 Trane Cases § 62,957], 342 U. S. 143, 
149-150, 152-153 (1951); United States v. 
Paramount Pictures, supra, at 166-167; Indiana 
Farmer’s Guide Pub. Co. v. Prairie Farmer 
Pub. Co., 293 U. S. 268, 278-279 (1934). 


The “market,” as most concepts in law 
or economics, cannot be measured by metes 
and bounds. Nor does the substance of 
Sherman Act violations typically depend on 
so flexible a guide. Section 2 outlaws 
monopolization of any “appreciable part” of 
interstate commerce, and by §1 unreason- 
able restraints are banned irrespective of 
the amount of commerce involved. Lorain 
Journal v. United States, supra, at 151, n. 
6; United States v. Paramount Pictures, supra, 
at 173; United States v. Yellow Cab Co. 
[1946-1947 TrapvE Cases § 57,576], 332 U. S. 


°6 Dealing with a monopolization offense under 
Sherman Act § 2, a charge not raised or con- 
sidered here, the Court in United States v. 
Griffith [1948-1949 TRADE CASES f 62,246], 334 
U. S. 100, 106-108 (1948), pointedly observed: 
‘“‘Anyone who owns and operates the single 
theatre in a town, or who acquires the exclusive 
right to exhibit a film, has a monopoly in the 
popular sense. But he usually does not violate 
$2 of the Sherman Act unless he has acquired 
or maintained his strategic position, or sought 
to expand his monopoly, or expanded it by 
means of those restraints of trade which are 
cognizable under § 1. [T]he use of mo- 
nopoly power, however, lawfully acquired, to 
foreclose competition, to gain a competitive ad- 
vantage, or to destroy a competitor, is unlawful. 
. If monopoly power can be used to begat 
monopoly, the Act becomes a feeble instrument 
indeed.’”’ See also Levi, A Two-Level Anti- 
Monopoly Law, 47 Northwestern U. L. Rev. 
567, 580-585 (1952). 
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*7On oral argument here, the Government 
explanatorily referred to an early informal 
Federal Trade Commission opinion to the effect 
that advertising space was not a ‘‘commodity’’ 
within the meaning of § 2 of the Clayton Act 
(cf. note 23, supra). 81 Cong. Rec. App. 2336- 
2337. Cf. Flectway, Inc. v. Public Service Inter- 
state Transp. Co., 72 F. 2d 761 (1934): United 
States v. Investors Diversified Services [1952 
TRADE CASES f 67,220], 102 F. Supp. 645 
(1951). We express no views on that statutory 
interpretation. Compare note 11, supra. 

*8 The District Court in this case did not find 
the volume of commerce affected by the re- 
straint, but determined solely that a substantial 
percentage of advertising accounts in New 
Orleans papers was restrained by the Publishing 
Company’s unit plan. Fdg. 30; cf. Fdg. 22. In 
view of our disposition of this case we may 
assume, though not deciding, that the Sherman 
Act’s substantiality test was met. 
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218, 225-226 (1947).” But the essence of 
illegality in tying agreements is the wield- 
ing of monopolistic leverage; a seller ex- 
ploits his dominant position in one market 
to expand his empire into the next. Solely 
for testing the strength of that lever, the 
whole and not part of a relevant market 
must be assigned controlling weight. Cf. 
United States v. Columbia Steel Co., supra, 
at 524. 


[No Dominant Position in Advertising 
Market] 


We do not think that the Times-Picayune 
occupied a “dominant” position in the news- 
paper advertising market in New Orleans. 
Unlike other “tying” cases where patents or 
copyrights supplied the requisite market 
control, any equivalent market “dominance” 
in this case must rest on comparative mar- 
keting data.* Excluding advertising placed 
through other communications media and 
including general and classified lineage in- 
serted in all New Orleans dailies, as we 
must since the record contains no evidence 
which could circumscribe a broader or 
narrower “market” defined by buyers’ habits 
or mobility of demand, the Times-Picayune’s 
sales of both general and classified lineage 
over the years hovered around 40%.” Ob- 
viously no magic inheres in numbers; “the 
relative effect of percentage command of a 
market varies with the setting in which 
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that factor is placed.” United States v. 
Columbia Steel Co., supra, at 528; cf. United 
States v. National Lead Co., [1946-1947 
TRADE CASES: J 57,575], 332 U. S. 319; 352- 
353 (1947). If each of the New Orleans 
publications shared equally in the total 
volume of lineage, the Times-Picayune would 
have sold 331%4%; in the absence of patent 
or copyright control, the small existing 
increment in the circumstances here dis- 
closed * cannot confer that market “domi- 
nance” which, in conjunction with a “not 
insubstantial” volume of trade in the “tied” 
product, would result in a Sherman Act 
offense under the rule of International Salt. 


[Separate Newspapers—Customer Coverage] 


Yet another consideration vitiates the ap- 
plicability of International Salt. The District 
Court determined that the Times-Picayune 
and the States were separate and distinct 
newspapers, though published under single 
ownership and control. But that readers 
consciously distinguished between . these 
two publications does not necessarily imply 
that advertisers bought separate and dis- 
tinct products when insertions were placed 
in the Times-Picayune and the States. So 
to conclude here would involve speculation 
that advertisers bought space motivated by 
considerations other than customer cov- 
erage; that their media selections, in effect, 
rested on generic qualities differentiating 


27See also United States v. Socony-Vacuum 
Oil Co., 310 U. S. 150, 224, n. 59 (1940); Gameo, 
Inc. v. Providence Fruit & Produce Bldg. [1952 
TRADE CASES { 67,219], 194 F. 2d 484 (1952); 
White Bear Theatre Corp. v. State Theatre 
Corp., 129 F. 2d 600 (1942). 

30 ‘A patent, . . . although in fact there may 
be many competing substitutes for the patented 
article, is at least prima facie evidence of 
[market] control.’’ Standard Oil Co. of Califor- 
nia v. United States [1948-1949 TRADE CASES 
1 62,432155 837) U.S: 293, «807 (1949). CE.» id.,, at 
303; Oxford Varnish Corp. v. Ault & Wiborg 
Corp., 83 F. 2d 764, 766 (1936); Miller, Unfair 
Competition, 199 (1941); Lockhart and Sacks, 
note 20, supra, at 943-944: note, 49 Col. L. Rev. 
241, 243 (1949). 

31 For every product, substitutes exist. But 
a relevant market cannot meaningfully encom- 
pass that infinite range. The circle must be 
drawn narrowly to exclude any other product 
to which, within reasonable variations in price, 
only a limited number of buyers will turn; 
in technical terms, products whose ‘‘cross- 
elasticities of demand’’ are small. Useful to 
that determination is, among other things, the 
trade’s own characterization of the products 
involved. The advertising industry and its 
customers, for example, markedly differentiate 
between advertising in newspapers and in other 
mass media. See, e. g., Frey, Advertising (2d 
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ed. 1953), cc. 12, 15; Duffy, Advertising Media 
and Markets (2d ed. 1951), cc. 3, 4; Hepner, 
Effective Advertising, c. 20 (1949); Borden, 
Taylor and Hovde, National Advertising in 
Newspapers, passim (1946); Sandage, Adver- 
tising Theory and Practice (3d ed. 1948), cc. 
xX, XXI. 

32 See tables, notes 37 and 39, infra. 

33 Cf. e. g., situations where several competi- 
tors together controlling a large share of the 
market acting individually or in concert adopt 
an identical trade practice. See Federal Trade 
Commission Vv. Motion Picture Advertising Serv- 
ice Co. [1953 TRADE CASES { 67,426], 344 U.S. 
392 (1953); Signode Steel Strapping Co. v. 
Federal Trade Commission, 132 F. 2d 48, 54 
(1942). And, obviously, if a producer control- 
ling an even lesser share than here is ringed 
by numerous smaller satellites together ac- 
counting for the rest, his mastery of the market 
is greater than were he facing fierce rivalry 
of other large sellers. Cf. United States v. 
National Lead Co. [1946-1947 TRADE CASES 
157,575], 332 U. S. 319, 346-348, 352-353 (1947) ; 
United States v. Columbia Steel Co. [1948-1949 
TRADE CASES { 62,260], 334 U. S. 495, 527-528 
(1948). Fewness of sellers, on the other hand, 
may facilitate concerted action. See Felliner, 
Competition Among the Few, passin (1949); 
Stigler, The Theory of Price, 228 et seq. (Rev. 
ed. 1952.) ; 
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morning from evening readers in New 
Orleans. Although advertising space in the 
Times-Picayune, as the sole morning daily, 
was doubtless essential to blanket coverage 
of the local newspaper readership, nothing 
in the record suggests that advertisers 
viewed the city’s newspaper readers, morn- 
ing or evening, as other than fungible 
customer potential.** We must assume, there- 
fore, that the readership “bought” by ad- 
vertisers in the Times-Picayune was the 
selfsame ‘“‘product” sold by the States and, 
for that matter, the Item. 


[Tying Cases Not Applicable] 


The factual departure from the “tying” 
cases then becomes manifest. The common 
core of the adjudicated unlawful tying 
arrangements is the forced purchase of a 
second distinct commodity with the desired 
purchase of a dominant “tying” product, 
resulting in economic harm to competition 
in the “tied” market. Here, however, two 
newspapers under single ownership at the 
same place, time, and terms sell indis- 
tinguishable products to advertisers; no 
dominant “tying” product exists (in fact, 
since space in neither the Times-Picayune 
nor the States can be bought alone, one 
may be viewed as “tying” as the other); 
no leverage in one market excludes sellers 
in the second, because for present purposes 
the products are identical and the market 
the same. Cf. Standard Oil Co. (Indiana) v. 
United States, 283 U. S. 163, 176-178 (1931) ; 
United States v. Aluminum Co. of America 
[1944-1945 Trape Cases { 57,342], 148 F. 2d 
416, 424 (1945); compare Indiana Farmer’s 
Guide Pub. Co. v. Prairie Farmer Pub. Co., 
293 U. S. 268, 278-280 (1934). In short, 
neither the rationale nor the doctrines evolved 
by the “tying” cases can dispose of the 
Publishing Company’s arrangements chal- 
lenged here. 


[Unreasonable Restraint of Trade Test] 


The Publishing Company’s advertising 
contracts must thus be tested under the 


*4In fact, a survey (R. 1484) in 1940 disclosed 
that 27.6% of States home carrier subscribers 
subscribed to the Times-Picayune by home car- 
rier as well. 

*° In International Salt, the lessor’s tying ar- 
rangement permitted the lessee’s purchase of 
the ‘‘tied’’ product in the open market when- 
ever the lessor declined to match the going 
market price. That, this Court thought, ‘‘does 
not avoid the stifling effect of the agreement 
on competition. The [lessor] had at all times 
a priority on the business at equal prices.’’ 332 
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Sherman Act’s general prohibition on un- 
reasonable restraints of trade. For purposes 
of §1, “[a] restraint may be unreasonable 
either because of restraint otherwise reason- 
able is accompanied with a specific intent 
to accomplish a forbidden restraint or be- 
cause it falls within the class of restraints 
that are illegal per se.” United States v. 
Columbia Steel Co. [1948-1949 TrapE CASES 
{ 62,260], 334 U. S. 495, 522 (1948). Since 
the requisite intent is inferred whenever 
unlawful effects are found, United States 
v. Griffith [1948-1949 Trape CASES {| 62,246], 
334 U. S. 100, 105, 108 (1948); United States 
v. Patten, 226 U. S. 525, 543 (1913), and the 
rule of International Salt is out of the way, 
the contracts may yet be banned by $1 
if unreasonable restraint was either their 
object or effect. Although these unit con- 
tracts do not in express terms preclude 
buyers from purchasing additional space in 
competing newspapers, the Act deals with 
competitive realities, not words. United 
States v. Masonite Corp., 316 U. S. 265, 280 
(1942). Thus, while we “do not think this 
concession relieves the contract of being a 
restraint of trade, albeit a less harsh one” 
than otherwise, International Salt Co. v. 
United States [1946-1947  TRapE CASES 
1 57635)) 913325 Use 5 8397,57397n L947 wesee 
United States v. Paramount Pictures [1948- 
1949 TRADE CASES { 62,244], 334 U. S. 131, 
156-158 (1948),* the “open end” feature of 
the contracts here minimizes the restraint. 
For our inquiry to determine reasonableness 
under § 1 must focus on “the percentage of 
business controlled, the strength of the 
remaining competition [and] whether the 
action springs from business requirements 
or purpose to monopolize.” 334 U. S., at 
527; compare Standard Oil Co. of California 
v. Umted States [1948-1949 Trane Cases 
{ 62,432], 337 U. S. 293, 312-313 (1949). 


[Relevant Statistical Data] 


The record is replete with relevant statis- 
tical data. The volume discounts available 


U. S., at 397. And the ‘“‘block-booking’’ found 


unlawful in the Paramount case did not, of 
course, impose any express restrictions on 
licensees desiring to acquire additional films 
elsewhere. In fact, by specifying that a par- 
ticular amount of the ‘‘tied’’ product be taken 
and that amount covers the buyer’s total re- 
quirements, a tying arrangement may achieve 
a result equivalent to total exclusion of other 
sellers without the formality of expressly say- 
ing so. See also note 23, supra. 
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to local display buyers were not held un- 
lawful by the District Court, and the Gov- 
ernment does not assail the practice here. 
That segment of advertising lineage, by 
far the largest revenue producer of the 
three lineage classes sold by all New Or- 
leans newspapers, is thus eliminated from 
consideration. Consequently, only classi- 
fied and display lineage data can be scruti- 
nized for possible forbidden effects. 


Classified —The Item Company, then pub- 
lishing the Morning Tribune and the evening 
Item, utilized unit rates for classified ad- 
vertising in its papers in the year the Times- 
Picayune Company absorbed the evening 
States. In 1933, the Item Company’s classi- 
fied lineage totaled 2.72 million, compared 
with the Times-Picayune Company’s total 
of 2.12 million.” Equalizing the competitive 
relationship, the Times-Picayune Company 
in 1935 countered by adopting the unit- 
rate system of its rival. In that year the 
Times-Picayune sold 2.84 million, to the 
Item Company’s 2.35 million, lines. While 
thus evenly matched, the Times-Picayune 
over the years steadily increased its lead. 
That Company sold 3.52 million lines in 
1938, and 3.76 in 1939; the Item Company 
totaled 2.23 and 2.18, respectively. In fact 
the Times-Picayune Publishing Company in 
every year but 1938 advanced its lineage 


36 See 61 Yale L. J., at 977, n. 162; note 43, 
infra. 
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total; since 1936 the Item Company’s totals 
declined yearly, solely excepting 1940. 


At the end of that year the Item Com- 
pany’s Morning Tribune suspended publica- 
tion; a new local competitive structure 
took form. In that first year the Item, as 
sole competitor of the Times-Picayune 
Company’s two dailies, sold 1.23 million 
lines of classified lineage, compared with 
2.09 million for the Times-Picayune and 
2.08 for the States; the Item’s share thus 
accounted for roughly 23% of the total. 
Ten years later the Item’s share had de- 
clined to approximately 20%: in 1950 it 
sold 2.17 million lines, compared with the 
Times-Picayune Publishing Company’s total 
lineage of 8.91 million, comprising 4.36 
million for the Times-Picayune and 4.55 for 
the States. Measured against the evening 
States alone, the Item’s percentage attri- 
tion is comparable. In 1941 it sold 37% of 
the two evening papers’ total lineage; by 
1950 that share had declined to 32%. Thus, 
over a period of ten years’ competition 
while facing its morning-evening rival’s 
compulsory unit rate the New Orleans 
Item’s share of the New Orleans classified 
lineage market declined 3%; viewed solely 
in relation to its evening competitor, its 
percentage loss amounted to 5%. 


31 These and the following classified advertising data are derived from the table below (R. 


1448) : 
Classified Advertising Lineage Carried by New Orleans Daily Newspapers, 1933-1950 
Times- 
Picayune States Item Tribune 
Morning Evening Evening Morning 
1933 ve 1,484,740 633,332 1,369,729 1,349,577 
1934 1,344,479 642,347 1,185,832 1,142,753 
1935 1,490,316 1,344,849 1,180,850 1,169,733 
LOSGR A an 1,789,838 1,786,773 1,308,983 1,298,880 
1937. 1,832,728 1,834,845 1,252,840 1,228,357 
1 GSB etter ae 1,761,830 1,759,477 1,113,160 dL See 
D3 Orne. ae 1,881,673 1,882,970 1,097,277 1,086,777 
TOA scythe ae 1,954,535 1955; 1G 1,277,140 1,248,712 * 
Oe ask eee 2,085,566 2,083,812 1,231,540 
5G oe 1,954,870 1,957,057 910,275 
POA Red kta 2,849,190 2,843,097 1,241,787 
ROA BR se 3 as 3,021,616 3,027,236 1,857,741 
DOE ie cog ey oho 3,246,566 3,265,686 1,899,926 
DGAG nei he. bos oars 3,930,313 4,083,664 2,181,640 
ROA (ieee csr ers onske. tek 4,353,943 4,507,427 2,210,193 
TODS MIN acute ers ive: § 4,501,599 4,664,403 2,437,268 
5 ASS ee ene Cae oe 4,271,302 4,420,193 2,232,617 
TBO igermernts ca te at 4,357,713 4,549,238 2,166,518 


* Morning Tribune discontinued (January 1941). 


% This record contains no evidence explaining 
the Morning Tribune’s demise. We must there- 
fore assume that the Times-Picayune Publish- 
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ing Company’s challenged trade practices are 
in no way linked to the suspension of that com- 
peting daily newspaper. 
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General Display—Because the unit rate 
applicable to general display lineage was 
instituted to become effective 1950, only one 
year’s comparative data are in the record. 
In 1949, general display lineage in all New 
Orleans dailies totaled 6.84 million, com- 
prising 3.04 million lines in the Times- 
Picayune, 1.93 million in the States, and 
1.87 million in the Item; the Publishing 
Company ran 73% of the total.’ One 
year’s experience with the unit rate for gen- 
eral display advertising showed a New Or- 
leans total volume of 7.37 million lines, 
roughly apportioned as 2.96 million in the 
Times-Picayune, 2.55 million in the States, 
and 1.85 million in the Item; the Publish- 
ing Company’s share had risen to 75%. 
Compared with the States alone, the Item 
in 1949 accounted for 49% of the two 
evening papers’ total; in 1950, that had de- 
clined to 42%. 
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In that year, a reallocation of advertising 
accounts also took place.” In 1949, 23.7% of 
general display advertisers utilized the Times- 
Picayune Publishing Company’s publica- 
tions exclusively; one year later that 
percentage had risen to 41%. Concurrently, 
however, accounts advertising solely in the 
Times-Picayune declined from 22.7% to 
5.8%, and sole advertisers in the States 
dropped from 2% to .4%. On the other 
hand, in 1950 10.6%, compared with 9.6% 
the year before, of general display accounts 
inserted solely in the Item; and the seg 
ment of advertising accounts inserting in 
all three publications rose from 30.4% in 
1949 to 39% in the following year. In 
fact, while in 1949 only 51.6% of general 
display accounts utilized the Item either ex- 
clusively or in conjunction with other New 
Orleans dailies, one year later 52.8% of the 


accounts so patronized the Item. 


39 All general display advertising data are derived from the table below (R. 1450): 


General Display Advertising Lineage Carried by New Orleans Daily Newspapers, 1949-1950 
1949—Monthly Totals 


Times- 
Picayune States Item 

Morning Evening Evening 

AME Ve Mee ALLEY pe Men Baws | Mee en ORES TOE 2 4} 190,708 130,761 110,940 
GD): py Fo Son tee eeel aa hen dee ae ee 231,656 158,252 _154,008 
March yi: ct: hin: cee nee ee 305,782 205,740 183,383 
April yaariritrr tt ete erie: 295,603 179,186 164,288 
WEA et ar Ra aii ae an ee 282,080 171,509 177,725 
SUNG ate hea Perec er ares 275,249 162,481 165,681 
SUL dn, Seen eee ae Ae eo 227,896 136,380 133,669 
AUS ae Tee ae ee Oe Sees ee 180,019 118,031 124,768 
SOD ts ia Chott eee etre eee ee 248,078 154,362 151,187 
OCG een ee a eee 291,072 200,552 181,548 
NOVE Oa ee Le ee ee ee 281,356 173,898 157,516 
DOG ed pet ee ee 228,701 143,780 165,741 
Total Val ahs eee eee 3,038,200 1,934,932 1,870,454 

1950—Monthly Totals 

JAY BE ons coc Te eee 237,517 171,564 176,184 
Bebvtgs fone ote 229,367 166,536 167,309 
March Pissizc.: BE he See eee hee 283,568 210,413 164,734 
EASE! hosp es oh oe Re PO ce 262,997 199,803 162,523 
INES Le Anis = 276,036 229,662 154,058 
JUNG. Gc, 3c. 5. ee ee cee, 260,248 222,657 170,420 
JULY sain ooh: at re 213,550 194,800 121,387 
AUG Ht fhe 5 strat eth PGE ce bose 181,522 176,400 115,256 
Sept pw tdepa sek Hae es anh 241,167 221,574 147,051 
Ott. sk. cc REI eee 300,757 293,723 158,052 
NOV ds), Sele IE, tte ieee 265,956 266,869 168,339 
DOC 4565 eri ilk SCL RN er ae 211,735 196,794 148,630 
Total® 2=..40 ee eee ee 2,964,420 2,550,795 1,853,943 


* Unit rate became effective on Feb. 1, 1950. 
“© Data are derived from tables and graphs at 


R. 1453-1456. 
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[Deleterious Effects on Competition 
Cannot Be Inferred] 


The record’s factual data, in sum, do not 
demonstrate that the Publishing Company’s 
advertising contracts unduly handicapped 
its extant competitor, the Item. In the early 
years when four-cornered newspaper com- 
petition for classified lineage prevailed in 
New Orleans, the ascendancy of the Pub- 
lishing Company's papers over their morning- 
evening competitor soon became manifest. 
With unit plan pitted on even terms 
against unit plan, over the years the local 
market pattern steadily evolved from the 
Times-Picayune Company’s rise and the 
Item Company’s decline. With the Morn- 
ing Tribune’s demise in 1940, the market 
shrank but the pattern remained. The Item 
continued its gradually declining share of 
the market, though in fact the Times-Pica- 
yune’s unit rate for ‘classified’ between 
1940 and 1950 coincided with a reversal of 
the trend marking the Item’s absolute vol- 
ume decline. Even less competitive hurt is 
discernible from the Publishing Company’s 
unit rate for general display lineage. True, 
in the single recorded year of its existence 
the combination plan did diminish by 7% 
the Item’s share of lineage if measured 
solely against the States. Versus the line- 
age sold by the Publishing Company in 
its two newspapers, however, the Item’s 
share of the total market decline but 2%. 
That apparent incongruity is simply ex- 
plained: Compared with 1949 monthly 
volume data, the unit rate in each of the 
11 months of its operation in 1950 drew 
lineage away from the Times-Picayune and 
toward the States.** In effect, the Publish- 
ing Company’s unit plan merely reallocated 
the lineage sold by its two constituent 
papers. And not only did the unit plan 
take from the Times-Picayune and give to 
the States. Apparently it also led more ad- 


4 See table at note 39, supra. 

42 Media Records, 11 (1950). 

43 For the average daily newspaper of greater 
than 100,000 circulation, a 1951 industry survey 
revealed the following typical percentage 
sources of total revenues (Editor & Publisher, 
April 12, 1952, p. 74): 


OCAMROISDIAV mere etre eee 37.24% 
General display Yours. (cc Kt'. 22 16.98% 
Classifieds advyertisinee oie eee 14.60% 
Circulation . eer ne ee 29.47% 


A 3% decline in classified advertising, account- 
ing for 14.6% of total revenues, and a 2% loss 
in general display, responsible for 16.98% of 
revenues, would amount to a total revenue loss 
of .78%. Compare Federal Trade Commission v. 


Trade Regulation Reports 


Cited 1953 Trade Cases 
Times-Picayune Publishing Co. v. U.S. 


68,447 


vertisers to insert in the Item, which sold 
general display space to a proportionately 
greater number of accounts in 1950 than in 
1949, 

Meanwhile the Item flourishes. The ten 
years preceding this trial marked its more 
than 75% growth in classified: lineage. Be- 
tween 1946 and 1950 its general display volume 
increased almost 25%. The Item’s local 
display lineage is twice the equivalent line- 
age in the States.” And 1950, the Item’s 
peak year for total lineage comprising all 
three classes of advertising, marked its 
greatest circulation in history as well. In 
fact, since in newspapers of the Item’s 
circulation bracket general display and 
classified lineage typically provide no more 
than 32% of total revenues, the demon- 
strated diminution of its New Orleans 
market shares in these advertising classes 
might well not have resulted in revenue 
losses exceeding 1%.** Moreover, between 
1943 and 1949 the Item earned over $1.4 
million net before taxes, enabling its then 
publisher in the latter year to transfer his 
equity at a net profit of $600,000. The Item, 
the alleged victim of the Times-Picayune 
Company’s challenged trade practices, ap- 
peared, in short, to be doing well. 

The record in this case thus does not 
disclose evidence from which demonstrably 
deleterious effects on competition may be 
inferred. To be sure, economic statistics 
are easily susceptible to legerdemain, and 
only the organized context of all relevant 
factors can validly translate raw data into 
logical cause and effect. But we must take 
the record as we find it, and hack through 
the jungle as best we can. It may well be 
that any enhancement of the Times-Pica- 
yune’s market position during the period of 
the assailed arrangements resulted from 
better service or lower prices, or was due 
to superior planning initiative or managerial 
skills; ** conversely, it is equally possible 


Morton Salt Oo. [1948-1949 TRADE CASES 
62,247], 334 U. S. 37 (1948), where the com- 
position of a buyer’s inventory necessitated 
protection against competitive harm in the 
purchasing of even a fractional part of his stock 
in trade. Id., at 49. 

4 The record does, in fact, contain evidence 
demonstrating that the Times-Picayune Pub- 
lishing Company’s milline rates (cost to adver- 
tisers of one agate line per million circulation) 
ranged roughly from $2.14 to $1.96, compared 
to the Item’s corresponding rates from $2.96 to 
$2.58. R. 296, 1115. Moreover, though no in- 
ference necessarily flows from that fact, the 
Item changed ownership at least twice in the 


past twenty years. 
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that but for the adoption of the unit con- 
tracts its market position might have turned 
for the worse. Nor can we be certain that 
the chailenged practice, though not destruc- 
tive of existing competition, did not abort 
yet unborn competitors equally within the 
concern of the Sherman Act. See United 
States v. Griffith [1948-1949 Trape CasEs 
T62:24619eno34e Us aS) LOOM O79 48) 
American Tobacco Co. v. United States [1946- 
1947 Trave Cases 57,468], 328 U. S. 781, 
814 (1946); Associated Press v. United States 
[1944-1945 Trape Cases § 57,384], 326 U. S. 
1, 13 (1945). But this suit was not brought 
to adjudicate a trade practice as banned by 
specific statutory prohibitions which by a 
clearly defined public policy dispense with 
difficult standards of economic proof. Com- 
pare Standard Oil Co. of California v. United 
States [1948-1949 Trape Cases § 62,432], 337 
U. S. 293, 311-313 (1949). And the case has 
not met the per se criteria of Sherman Act 
§1 from which proscribed effect auto- 
matically must be inferred. Cf. Interna- 
tional Salt Co. v. United States [1946-1947 
TRADE CASES 57,635], 332 U. S. 392 (1947). 
Under the broad general policy directed 
by § 1 against unreasonable trade restraints, 
guilt cannot rest on speculation; the Gov- 
ernment here has proved neither actual un- 
lawful effects nor facts which radiate a 
potential for future harm. 


[No Unlawful Effects or Aims] 


While even otherwise reasonable trade 
arrangements must fall if conceived to 
achieve forbidden ends, legitimate business 
aims predominantly motivated the Publish- 
ing Company’s adoption of the unit plan. 
Because the antitrust laws strike equally 
at nascent and accomplished restraints of 
trade, monopolistic designs as well as re- 
sults are reached by the prohibitions of the 
Sherman Act. United States v. Socony- 
Vacuum Oil Co., 310 U. S. 150, 224, n. 59 
(1940); United States v. Trenton Potteries 
Co., 273 U. S. 392, 402 (1927). The unit 
rate for classified advertising, however, was 
adopted in 1935 obviously to counteract the 
competition of the Item and Morning 
Tribune which confronted the Times-Pica- 


4R. 1127-1129. Cf. Borden, Taylor and 
Hovde, National Advertising in Newspapers, 
461-462 (1946). Obviously, equivalent economies 
flow from voluntary unit insertions. 
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yune Publishing Company with an estab- 
lished unit rate. To be sure, an unlawful 
trade practice may not be justified as an 
emulation of another’s illegal plan. Cf. 
Federal Trade Commission v. Staley Mfg. Co. 
[1944-1945 Trape Cases { 57,364], 324 U. S. 
746, 753-754 (1945). But that factor is cer- 
tainly relevant to illuminate ambiguous in- 
tent, particularly when planned injury to 
that other competitor is the crux of the 
charge. In any event, uncontradicted testi- 
mony suggests that unit insertions of classi- 
fied ads substantially reduce the publisher’s 
overhead costs.* Approximately thirty 
separate operations are necessary to trans- 
late an advertiser’s order into a published 
line of print. A reasonable price for a 
classified ad is necessarily low. And the 
Publishing Company processed about 2,300 
classified ads for publication each day. Cer- 
tainly a publisher’s steps to rationalize that 
operation do not bespeak a purposive quest 
for monopoly or restraint of trade. 


Similarly, competitive business considera- 
tions apparently actuated the adoption of 
the unit rate for general display lineage 
in 1950. At that time about 180 other pub- 
lishers, the vast majority of morning-eve- 
ning owners, had previously instituted 
similar unit plans. Doubtless, long-tolerated 
trade arrangements acquire no vested im- 
munity under the Sherman Act; no prescrip- 
tive rights accrue by the prosecutor’s delay. 
Cf. United States v. Socony-Vacuum Oil Co., 
supra, at 225-228. That consideration, how- 
ever, is not wholly irrelevant when monop- 
olistic purpose rather than effect remains 
to be gauged. Jbid. By adopting the unit 
plan for general display lineage at the 
time it did, the Publishing Company de- 
vised not a novel restrictive scheme but 
aligned itself with the industry’s guide, 
legal or illegal in particular cases that is found 
to be. Moreover, the unit rate was viewed as a 
competitive weapon in the rivalry for na- 
tional advertising accounts. Lower milline 
rates visualized as a consequence of unit 
insertions might attract national lineage 
from advertisers utilizing newspapers in 
other cities, as well as counteract a national 
advertisers’ trend away from newspapers 
toward other mass communications media.” 


4° But cf. id., at 461-464; Nixon, Concentration 
and Absenteeism in Daily Newspaper Owner- 
ship, 22 Journ. Q. 97, 110-113 (1945), for adver- 
tisers’ reactions to unit rates. 
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In summary, neither unlawful effects nor 
aims are shown by the record.” 


[Refusal to Sell Not Unlawful] 


Consequently, no Sherman Act violation 
has occurred unless the Publishing Com- 
pany’s reiusal to sell advertising space ex- 
cept en bloc, viewed above, constitutes a 
violation of the Act. Refusals to sell, with- 
out more, do pot violate the law.* Though 
group boycotts, or concerted refusals to 
deal, clearly run afoul of § 1, Kiefer-Stewart 
Co. vw. Seagram & Sons [1950-1951 Trave 
WAGES PUZ,757 1," 340 Ua Sala o5 10s 
Associated Press v. United States [1944-1945 
TRADE Cases § 57,384], 326 U. S. 1 (1945); 
see United States v. Columbia Steel Co. [1948- 
1949 TravE CASES { 62,260], 334 U. S. 495, 
522 (1948), different criteria have long ap- 
plied to qualify the rights of an individual 
seller. Beginning with United States v. 
Colgate & Co., 250 U. S. 300 (1919), this 
Court’s decisions have recognized individual 
refusals to sell as a general right, though 
“neither absolute nor exempt from regula- 
tion.” Lorain Journal v. United States [1950- 
1951 Trape CAses § 62,957], 342 U. S. 143, 
155 (1951). If accompanied by unlawful 
conduct or agreement, or conceived in mon- 
opolistic purpose or market control, even 
individual sellers’ refusals to deal have 
transgressed the Act. Lorain Journal v. 
United States, supra; United States v. Bausch 
& Lomb Optical Co., [1944-1945 TRADE CASES 
7 57,224] 321 U. S. 707, 721—723 (1944); 
Eastman Kodak Co. v. Southern Photo Ma- 
terials Co., 273 U. S. 359, 375 (1927); Umited 
States v. Schrader’s Son, Inc., 252 U. S. 
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85, 99 (1920); cf. American Tobacco Co. v. 
United States [1946-1947 TrapE CAséEs 
1 57,468], 328 U. S. 781, 808 (1946); Fed- 
eral Trade Commission v. Beech-Nut Packing 
Co., 257 U. S. 441, 453—455 (1922). Still, 
although much hedged about by later cases, 
Colgate’s principle protects the Times-Picayune 
Publishing Company’s simple refusal to sell 
advertising space in the Times-Picayune or 
States separately unless other factors de- 
stroy the limited dispensation which that 
case confers. 

In our view, however, no additional cir- 
cumstances bring this case within §1. 
Though operating two constituent news- 
papers, the Times-Picayune is a single cor- 
poration, and the Government in the District 
Court abandoned a charge of unlawful con- 
cert among the corporate officers.” With 
the advertising contracts in this proceeding 
viewed as in themselves lawful and no 
further elements of combination apparent 
in the case, §2 criteria must become dis- 
positive here. 


[Specific Intent—Attempt to Monopolize] 


An insufficient showing of specific intent 
vitiates this part of the Government’s case. 
While the completed offense of monopoliza- 
tion under § 2 demands only a general intent 
to do the act, “for no monopolist monopo- 
lizes unconscious of what he is doing,” a 
specific intent to destroy competition or 
build monopoly is essential to guilt for the 
mere attempt now charged. United States 
v. Aluminum Co. of America [1944-1945 
TRADE Cases § 57,342], 148 F. 2d 416, 431— 
432 (1945); United States v. Griffith [1948- 


47 The Government places much emphasis on 
a memorandum prepared by the Publishing 
Company’s advertising representatives, refer- 
ring to the Company’s adoption of the unit plan 
as one way ‘‘to eliminate to a great extent the 
deleterious selling on the part of our evening 
contemporary, which, in the long run, is not 
to the best interests of the manufacturer.’’ As 
pointed out by the District Court, however, the 
author of the memorandum explained that ‘‘in 
a number of cases... the advertising agencies 
favored the compulsory or unit rate, because 
once an agency had made its selection or its 
recommendation of media to the advertiser, the 
agency could resist any pressure brought to 
make a change in media by pointing to the 
unit rate as making such change impossible.”’ 
105 F. Supp., at 675-676. That explanation ac- 
cords with prevailing agency practices and 


attitudes. See Borden, Taylor and Hovde, 
National Advertising in Newspapers, 207-212 
(1946). 


48 See, generally, Comment, Refusals to Sell 
and Public Control of Competition, 58 Yale 
Perdew 2A S949): 
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49 And see United States v. Klearflax Linen 
Looms [1944-1945 TRADE CASES { 57,407], 63 
F. Supp. 32 (1945). ‘“‘[I]f all the newspapers in 
a city, in order to monopolize the dissemination 
of news and advertising by eliminating a com- 
peting radio station, conspired to accept no 
advertisements from anyone who advertised 
over that station, they would violate §§ 1 and 2 
of the Sherman Act. [Citing cases.] It is con- 
sistent with that result to hold here that a 
single newspaper, already enjoying a substan- 
tial monopoly in its area, violates the ‘attempt 
to monopolize’ clause of §2 when it uses its 
monopoly to destroy threatened competition.’’ 
Lorain Journal v. United States [1950-1951 
TRADE CASES {f 62,957], 342 U. S. 148, 154 
(1951). 

50Compare Timken Roller Bearing Co. wv. 
United States [1950-1951 TRADE CASES 
| 62,837], 341 U. S. 593, 598, 606 (1951); Nelson 
Radio & Supply Co. v. Motorola [1952 TRADE 
CASES { 67,386], 200 F. 2d 911, 914 (1952); 
United States v. Lorain Journal [1950-1951 
TRADE CASES f 62,685], 92 F. Supp. 794, 799- 


800 (1950). 
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1949 Trape Cases J 62,246], 334 U. S. 100, 
105 (1948); American Tobacco Co. v. United 
States [1946-1947 Trape Cases { 57,468], 328 
U. S. 781, 814 (1946) ; Swift & Co. v. Umted 
States, 196 U. S. 375, 396 (1905). This case 
does not demonstrate an attempt by a 
monopolist established in one area to nose 
into a second market, so that past monopo- 
listic success both enhances the probability 
of future harm and supplies a motivation 
for further forays. Cf. Umited States v. 
Griffith, supra; Swift & Co. v. United States, 
supra. And unlike Lorain Journal v. United 
States [1950-1951 Trape CAsEs { 62,957], 
342 U. S. 143 (1951), where a single news- 
paper’s refusal to sell space to advertisers 
unless they forewent advertising over a 
competing local radio station manifested 
“bold, relentless, and predatory commercial 
behavior,” id., at 149, no remotely com- 
parable charge is borne out here. ‘This 
branch of the Government’s case comprised 
allegations that: the Publishing Company’s 
acquisition of the States in 1933 was one 
element in a cool and calculated quest 
for monopoly control; that the Company 
deliberately operated the evening States 
at a financial loss to the detriment of the 
competing Item; and that it interfered with 
the Item’s distribution on the streets of 
New Orleans. The District Court, and 
much evidence supports its conclusions, 
determined that the 1933 purchase of the 
States then seemed a legitimate means of 
business expansion; assumed that the Com- 
pany’s cost and revenue allocations be- 
tween its two publications were mere 
bookkeeping transactions without economic 
significance;.and concluded that the Com- 
pany rather than obstruct street sales of 
the Item merely sought to assure equal 
treatment by news vendors of the Item 
and States.” Because these pillars of the 
Government’s §2 case thus collapsed in 
the District Court, only the adoption of the 
unit rates remains to support the alleged 
violation of §2 of the Sherman Act. Since 
we have viewed that step as predominantly 
motivated by legitimate business aims, this 
record cannot bear out the specific intent 
essential to sustain an attempt to monopo- 
lize under § 2. 


[Legality of Other Unit Arrangements 
Not Determined] 


We conclude, therefore, that this record 
does not establish the charged violations of 
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§1 and §2 of the Sherman,Act. We do 
not determine that unit advertising arrange- 
ments are lawful in other circumstances or 
in other proceedings. Our decision ad- 
judicates solely that this record cannot sub- 
stantiate the Government’s view of this 
case. Accordingly, the District Court’s 
judgment must be reversed. 


[Dissenting Opinion] 


Mr. Justice Burton, with whom Mr. 
Justice Brack, Mr. Justice Doucvas, and 
Mr. Justice Mrnton join, dissenting. 


[Dominant Position Issue] 


The majority opinion seeks to avoid the 
effect of United States v. Griffith [1948-1949 
TRADE Cases § 62,246], 334 U. S. 100, and of 
International Salt Co. v. United States [1946- 
1947 Trave Cases § 57,635], 332 U. S. 392, by 
taking the position that the Times-Picayune 
does not enjoy a “dominant position” in the 
general newspaper advertising market of 
New Orleans, including all three papers, 
as a single market. The complaint, how- 
ever, is not and need not be dependent upon 
the relation of the Times-Picayune to that 
entire market. 


The complaint is that the Times-Picayune 
enjoys a distinct, conceded and complete 
monopoly of access to the morning news- 
paper readers in the New Orleans area 
and that it uses that monopoly to restrain 
unreasonably the competition between its 
evening newspaper, the New Orleans States, 
and the independent New Orleans Item, in 
the competitive field of evening newspaper 
advertising. Insistence by the Times-Picayune 
upon acceptance of its compulsory combina- 
tion advertising contracts makes payment 
for, and publication of, classified and gen- 
eral advertising in its own evening paper 
an inescapable part of the price of access to 
the all-important columns of the single 
morning paper. I agree with the District 
Court that such conduct violates the Sher- 
man Act under the circumstances here pre- 
sented. See also, Fed. Rules Civ. Proc., 
52 (a), “Findings of fact shall not be set 
aside unless clearly erroneous .. .” and 
Loran Journal Co. v. United States [1950- 
1951 Trape Cases § 62,957], 342 U. S. 143. 
In view of the disposition made of this 
case by the majority, it is not necessary to 
discuss the terms of the decree. 


61105 F. Supp., at 676-677, 680. 
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[| 67,495] United States v. Starlite Drive-In, Inc., et al. 


In the United States Court of Appeals for the Seventh Circuit. 
April Session, 1953. No. 10649. Dated May 21, 1953. 


Appeal from the United States District Court for the Northern District of Illinois, 
Eastern Division. 


October Term, 1952, 


Case No. 1109 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Criminal Prosecutions—Sufficiency of Indictment—Interstate Commerce—“Effects” 
Allegation—The dismissal of an indictment on the ground that it failed to factually allege 
that interstate commerce was directly affected was affirmed. The indictment, in a para- 
graph entitled “Effects,” alleged mere conclusions as to the effects of an alleged conspiracy 
on interstate commerce, Therefore, the allegations entitled “Effects” were not admitted 
by the defendants’ motion to dismiss. 


See the Sherman Act annotations, Vol. 1, J 1630.210. 


Price Fixing—Local Exhibitors of Motion Pictures—Effect on Flow of Films in 
Interstate Commerce.—An indictment alleging that drive-in theatres, which were limited 
to the showing of motion pictures in one county in a state and which were not engaged in 
the production or distribution of motion pictures, conspired to fix uniform admission prices 
did not state an antitrust violation, The conspiracy charged could not have any appreci- 
able effect upon the flow of films in interstate commerce, A price fixing agreement between 
local retailers dealing in a product produced in another state is not illegal, unless there is a 


specific showing of the effect of the conspiracy on interstate commerce. 
See the Sherman Act annotations, Vol. 1,  1240.131. 


For the appellant: Otto Kerner, Jr., Willis L. Hotchkiss, E. Houston Harsha, Ralph 
M. McCareins, Charles W. Houchins, Charles H. Weston, and Daniel M. Friedman. 


For the appellees: 


Leonard Carriere of Blue Island, Ill, and Edward Blackman, 


Phillip R. Toomin, Seymour F. Simon, Thomas C. McConnell, J. H. Schwartz, and Jacob 


Cohen of Chicago, Il. 


Before Major, Chief Judge, FINNEGAN and SwaiM, Circuit Judges. 


[Indictment Disnussed | 


Major, Chief Judge [Jn full text]: This is 
an appeal by the government from an order 
entered April 23, 1952, dismissing an in- 
dictment which charged the defendants with 
conspiring to fix admission prices of drive- 
in theatres in violation of §1 of the Act of 
Congress of July 2, 1890 (Title 15 U. S. 
C. A. §1), commonly known as the Sher- 
man Act. The order was entered after oral 
argument, during which the District Judge 
expressed the view that the indictment was 
faulty for failure to factually allege that 
interstate commerce was directly. affected. 
The issue here is whether the court erred 
in the view thus expressed and in its order 
of dismissal. 


[Allegations | 


The defendants are all operators of drive- 
in theatres located in Cook County, Illinois. 
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Their business activity is limited to the 
showing of motion pictures in their respec- 
tive theatres. No defendant is engaged in 
or has any connection with the production 
or distribution of motion pictures. The in- 
dictment, stripped of its verbosity and legal 
conclusions, alleges no more than that the 
defendants agreed to and did fix uniform 
admission prices. Specifically, the indict- 
ment alleges that the defendants engaged 
in a combination and conspiracy in un- 
reasonable restraint of trade and commerce 
among the several states, the substantial 
terms of which were “(a) to fix and estab- 
lish uniform and non-competitive prices to 
be charged for admission to the drive-in 
theatres of the corporate defendants and the 
co-conspirator; and (b) to refrain from 
charging a group admission price to said 
theatres based on a fixed charge per auto- 
mobile.” 
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True, the indictment in a paragraph en- 
titled ‘‘Effects” alleges: 


“The etfects of the aforesaid combina- 
tion and conspiracy, among others, have 
been as follows: 

(a) The flow in interstate commerce 
of motion picture films into the drive-in 
theatres operated by the corporate de- 
fendants and the co-conspirator has been 
substantially restrained; 

(b) Members of the public have been 
denied the opportunity to see motion 
pictures at the drive-in theatres operated 
by the corporate defendants and the co- 
conspirator at admission prices deter- 
mined in a free, competitive market; 

(c) Distributors have been deprived of 
the benefits of a free, competitive market 
for the motion pictures distributed by 
them, in interstate commerce, to the cor- 
porate defendants and the co- ‘conspirator.” 


[No Cause of Action Stated] 


The substance of defendants’ argument 
is that the “effects” thus alleged are mere 
conclusions of the pleader, without basis 
in the factual allegations. Such being the 
case, the allegations entitled “Effects” are 
not admitted by the motion to dismiss, We 
agree with this reasoning. Whether the 
indictment states an offense must be deter- 
mined from the allegations of fact, that is, 
whether the agreement or combination fix- 
ing uniform prices for admission under the 
circumstances alleged constitutes an anti- 
trust violation. As noted, no agreement is 
asserted between exhibitors and either dis- 
tributors or producers, no agreement which 
bears any relation to the price paid by the 
defendant exhibitors for the films—in fact, 
no agreement relating in any manner or 
form to the films but only to the price 
which exhibitors will charge their theatre 
patrons for the privilege of witnessing a 
display of the films. It is evident that the 
interstate nature of the dealings between 
the distributors and the exhibitors by which 
the latter obtain the films is terminated 
prior to their exhibition. A decision, there- 
fore, simmers down to the narrow question 
as to whether the price-fixing agreement 
charged has or could have any appreciable 
effect upon the flow of films in interstate 
commerce. It appears that the theory which 
the government embraces carries it into a 
field of speculation and conjecture, as is 
epitomized by the legal effects which the 
indictment alleges. No facts are alleged 
and it not reasonably discernible how or in 
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what manner the condemned agreement 
affected commerce. Certainly there is no 
basis for a claim that the movement of 
films in interstate commerce was either en- 
hanced or diminished or that any discrimi- 
nation resulted either to exhibitors in the 
procurement of films or to their patrons 
in viewing the films. Distributors were as 
free to deal with exhibitors, and the latter 
were as unfettered in the procurement of 
film as they would have been in the absence 
of the charged conspiracy. The agreement 
had nothing to do with the price which the 
distributor received for its film or the price 
which the exhibitor paid for it. The agree- 
ment was between local parties and related 
solely to a business that was typically intra- 
State in its nature. We agree with the 
District Court in its conclusion that the 
indictment was defective for failure to state 
a cause of action. 

We think no good purpose could be served 
in an attempt to discuss and dissect the 
numerous antitrust cases upon which the 
government relies. We are not unmindful 
of the fact that the commerce clause has 
been broadly interpreted, in fact, to such 
an extent that it sometimes appears that 
there is embraced in its broad sweep all 
the activities of mankind, Notwithstanding, 
there is no case of which we are aware that 
has gone as far as the government would 
have us go in the instant situation. This 
the government tacitly concedes. And we 
gather that this is a test case to ascertain 
if a court can be induced to further broaden 
the sweep of the commerce clause to activi- 
ties local in nature. 


[Interstate Commerce Issue] 


The difference between the instant situ- 
ation and those cases on which the govern- 
ment relies is illustrated by United States v. 
Crescent Amusement Co. et al. [1944-1945 
TRADE Cases { 57,316], 323 U. S. 173. In 
that case, the Supreme Court determined 
that interstate commerce was affected 
where a group of exhibitors combined to 
obtain agreements with distributors under 
which the exhibitors were granted dis- 
criminatory preferences over their competi- 
tors in licensing films. In consequence of 
the conspiracy there asserted, films in the 
course of being licensed in interstate com- 
merce were channeled into theatres other 
than those into which they would have gone 
oh @ competitive system of distribution had 
been in effect. In the present case, as al- 
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ready noted, there is no charge that dis- 
tributors were in any way involved in the 
alleged conspiracy or that films were li- 
censed in any manner different from what 
they would have been had no restraint been 
imposed. It was pointed out in the Crescent 
case (page 183), “The showing of motion 
pictures is of course a local affair.” Other 
cases are similarly distinguishable. See 
Interstate Circuit, Inc. et al. v. United States, 
306 U. S. 208; United States v. Paramount 
Pictures, Inc. et al [1948-1949 TrapE CASES 
62;244), 334. Us S. 131s Schine’ Cham 
Theatres, Inc. et al. v. United States [1948- 
1949 Trapr Cases { 62,245], 334 U. S. 110; 
and United States v. Griffith et al., [1948- 
1949 TRADE CASES { 62,246], 334 U. S. 100. 


True, there are cases which hold that 
restraints on local commerce are illegal if 
their result is a substantial and adverse 
effect on interstate commerce. Illustrative 
are Mandeville Island Farms, Inc. et al. v. 
American Crystal Sugar Co. [1948-1949 
Trave Cases § 62,251], 334 U. S. 219, and 
United States v. Women’s Sportswear Manu- 
facturers Association et al., [1948-1949 TrapE 
CASES J 62,390], 336 U. S. 460. In the latter 
case the court stated (page 464), 


“The source of the restraint may be 
intrastate, as the making of a contract 
or combination usually is; the application 
of the restraint may be intrastate, as it 
often is; but neither matters if the neces- 
sary effect is to stifle or restrain com- 
merce among the states. If it is interstate 
commerce that feels the pinch, it does not 
matter how local the operation which 
applies the squeeze.” 
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In the Mandeville case, three sugar re- 
finers agreed to buy beets at a price predi- 
cated on the average net returns of all three 
from the sale of sugar rather than upon the 
separate returns of each purchasing refiner, 
as they formerly had done. The result 
was that under the refiners’ agreement, the 
refiners all paid uniform prices for beets 
of the same quality. The court’s decision 
turned on the fact that the effect of the 
refiners’ act in fixing uniform prices for 
their purchases of raw material necessarily 
was to reduce competition between them in 
the interstate distribution of their finished 
sugar products. Neither this case nor any 
other, however, supports the theory ad- 
vanced here that local activities are illegal 
simply because they concern articles which 
have previously moved in interstate com- 
merce. Nor do they hold that a_ price- 
fixing agreement between local retailers 
dealing in a product produced in another 
state is illegal in the absence of a specific 
showing of the effect of the conspiracy on 
interstate commerce. 

The defendant Essaness Theatres Cor- 
poration joined with all defendants in the 
general motion to dismiss the indictment 
and in addition filed a separate motion 
predicated upon a ground peculiar to it. 
The District Court apparently found it 
unnecessary to pass upon this separate mo- 
tion in view of its ruling upon the motion 
of all defendants. We also find it un- 
necessary, in view of our holding, to discuss 
or decide the question raised by Essaness in 
its separate motion. 

The order appealed from is affirmed. 


[1 67,496] Victor J. Patrizi v. L. L. McAninch. 
In the Texas Court of Civil Appeals, Third Supreme Judicial District of Texas, at 


Austin. No. 10,142. Filed May 20, 1953. 


From District Court of Travis County, 98th Judicial District, No, 90,956, Honorable 


Cuas. O. Betts, Judge. 


Sherman Antitrust Act and Texas Trusts and Conspiracies 
Against Trade Law 

Violation of Antitrust Laws as a Defense—Legality of Contract—Saving Provision. 
—A provision in a contract which provides that any clause which is violative of the Federal 
or Texas antitrust laws shall be inoperative, and that in any event the obligation concerning 
royalty payments shall be binding, removes all impediments to the enforcement of the 
agreement to pay royalties. 

See the Sherman Act annotations, Vol. 1, [ 1660.275; State Laws annotations, Vol. 2, {| 8835. 
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68,454 Court Decisions: Number se 4 
Patriziv. McAninch cd 
For the appellant: Vinson, Elkins, Weems and Searls; Ben H. Rice, psn and 


Ben F. Weems by Ben H. Rice, II1; all of Houston, Texas. 


For the appellee: 


James H. Hart and William A. Brown (Hart, Brown and Spuek's 


and Powell, Wirtz and Rauhut, of counsel), Austin, Texas. 


[Suit on Contract] 


HucuHeEs, Associate Justice [In full text 
except for omissions indicated by asterisks]: 
This was a suit by appellee, L. L. McAninch, 
against Victor J. Patrizi for an accounting 
and for judgment for the amount found to 
be due under a contract between the parties 
relating to the sale of a frozen custard 
making machine, appellee being the seller 
and appellant the purchaser. 


A nonjury trial resulted in judgment for 
appellee for the sum of $2,069.00 with six 
per cent interest from the date of the judgment. 


No findings of fact or conclusions of law 
were requested of or made by the trial court. 


The contract between the parties is as 


follows: 
Ok OK 


“12. Both parties hereby expressly agree 
and contract that it is the intention of 
neither party to violate public policy, 
statutory or common laws of the State 
of Texas, including the Texas Anti-Trust 
Statute. That if any sentence, paragraph, 
clause or combination of the same is in 
violation of the Anti-Trust law or any 
other Texas, or Federal law, such para- 
graph, clauses or sentences, or combi- 
nation of the same shall be inoperative 
and the remainder of this contract shall 
remain binding upon the parties hereto; 
that in any event, these paragraphs con- 
cerning the cash consideration and royalty 
shall be binding upon the parties, and 
Second Party shall not be relieved of the 
obligation to pay for the machine and 
subsequent royalties as herein provided. 
It is the intention of all parties hereto to 
make this contract binding only to the 
extent that it may be lawfully done under 
the existing laws of the State of Texas 
and the United States.” 

* kX 
* OK OK 


[Allege Contract Void] 


Appellant’s primary defense to this suit 
was that the contract sued upon was void 
and unenforceable because many of its 
provisions were in violation of the antitrust 
laws of this State and of the United States 
and in violation of public policy. 

Further defensive pleadings were that the 
contract as a whole and the particular 
provisionsdeclared upon was without con- 
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sideration or that the consideration therefor 
had failed and that certain provisions of the 
contract were void for vagueness. It was 
also alleged that appellee was not the owner 
of the machine at the time of its sale to 
appellant. 


Appellant has assigned eleven points of 
error in his brief none of which complain 
of the amount of the judgment. 

Appellant’s Points Nos. 1, 2, 3, 4 and 9 
pertain to the failure of the court to declare 
the invalidity of the contract as a whole and 
the royalty provision in particular because 
in violation of antitrust laws and the public 
policy upon which they are founded. 

It is to be noted that this suit does not 
seek the enforcement of any of the provi- 
sions of the contract except paragraph four 
requiring royalty payments. 


[Clause Removes Impediments] 


It is. also to be borne in mind that para- 
graph twelve of the contracts provides that 
any illegal portion thereof shall be in- 
operative and that in any event the obligation 
concerning the cash consideration and roy- 
alty payments shall be binding. 


In our opinion this saving feature of the 
contract removes all impediments based on 
other alleged illegal portions thereof to the 
enforcement of the agreement to pay roy- 
alties. Ford Motor Co. v. State, 142 Tex. 5, 
175 S. W. 2d 230, citing Nevels v. Harris, 
129 Tex. 190, 102 S. W. 2d 1046. These 
cases hold that a contract which provides 
for the performance of an agreement if 
lawful is not an agreement for performance 
if the thing mentioned is unlawful. In the 
last case cited the Court said: 


“It is the rule that all parts of a contract 
must be given effect if it is reasonably 
possible to do so. It is also the rule 
that men are presumed to have intended 
to obey the law unless the contrary appears.” 


Clearly there is no question of the parties’ 
intention here. They expressly stated that 
their intention was to make a contract legal 
in all respects but cautiously provided that 
if any unlawful agreement crept into the 
contract that it should become inoperative 
thus leaving the remaining portion of the 
contract in full force and effect. No sound 
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reason has been advanced and none occurs 
to us for condemning such an agreement. 
Not strictly analogous but bearing some 
resemblance to this method of contracting 
is the severability clause inserted by the 
Legislature in many of the laws passed by it 
such clauses usually providing that if some 
portions of the Act be held unconstitutional 
the remaining provisions shall, nevertheless, 
be effective. 


[Conduct of Parties] 


Appellant’s fifth and sixth points raise the 
question that even if the contract between 
the parties is not invalid on its face that 
nevertheless the evidence conclusively shows 
an intentional course of conduct on the part 
of appellee to accomplish results in violation 
of antitrust laws and public policy. 


While there is an implied finding of the 
trial court that no unlawful conduct upon 
the part of appellee was established we 
refrain from reviewing the evidence upon 
these points because of our decision that 
the saving clause in the contract precludes 
appellant from making this defense. We do 
not mean to say that a stipulation in a pri- 
vate contract can prevent punishment for 
unlawful acts or conduct. We do hold that 
where parties, as here, have contracted with 
reference to an inherently harmless and 
lawful business and have carefully and pru- 
dently guarded against the loss of valuable 
property and property rights that such 
parties should be bound by the terms of the 
contract and should not be permitted to per- 
suade courts to render judgments producing 


Cited 1953 Trade Cases 
U.S. v. Procter & Gamble Co. 
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unjust gains and unjust losses because of 
matters occurring dehors the written instru, 
ment and contrary to its explicit terms, 


1 


[Claim Lack of Consideration] . 


This brings us to points seven and eight 
which assert the lack or failure of consid- 
eration for the agreement to pay royalties. 


As we understand the argument under 
these points it is that the saving clause as 
to illegal clauses of the contract instead of 
aiding the parties in making a valid contract 
prevents, per se, such accomplishment be- 
cause of the uncertainty attached to the 
question of what is legal and what is not. 
We are not impressed with this argument. 
The uncertain legality of various covenants 
contained in the contract bespeaks the 
reasonableness and validity of the saving 
clause. Parties should be encouraged to 
contract with respect for the law and not 
in defiance of it. This was a contract which 
the parties could enter or not as they 
pleased. It was agreeable to them, and it 
so appears, that in consideration of the sale 
of the Zest-O-Mat machine by appellee to 
appellant that the latter would, regardless 
of the efficacy of any other provisions in 
the agreement, pay the amount stipulated 
a contract is formulated, which, in our opin- 
ion, is plain, certain, and well supported by 
a valuable consideration and is valid in all 
respects. 

a 


Finding no reversible error the judgment 
of the trial court is affirmed. 


[1 67,497] United States v. The Procter & Gamble Company, Colgate-Palmolive-Peet 
Company, Lever Brothers Company, and The Association of American Soap and Glycerine 


Producers, Inc. 


In the United States District Court for the District of New Jersey. Civil Action No. 


1196-52. Dated May 11, 1953. 


Case No. 1150 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


United States Equity Suits—Motion to Produce Documents—Documents Previously 
Produced in Criminal Proceeding—A defendant’s contention in a civil action that 
documents should not be produced because the Government had already made copies 
of the documents when they were subpoenaed by the Government in a prior grand, jury 
proceeding was overruled. Since the defendant objected to the production of the 
documents on the ground they were illegally obtained, the Government was well advised 
to seek production of the documents anew in the present case to avoid the defendant’s objection. 


See the Sherman Act annotations, Vol. 1, f 1610.345, 
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U.S. v. Procter & Gamble Co. 
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United States Equity Suits—Motion To Produce Documents—Production of Docu- 
ments in Criminal Proceeding.—The fact that a court held that documents were pertinent 
to the Government’s case in a criminal proceeding lends strong support to the Govern- 
ment’s statement in a subsequent civil proceeding that the documents are relevant and 
are needed to aid it in the preparation of its case. 


See the Sherman Act annotations, Vol. 1, J 1610.345. 


United States Equity Suits—Motion To Produce Documents—Use of Criminal Pro- 
ceeding To Obtain Information—A defendant’s contention in a civil proceeding that the 
Government instituted a criminal proceeding only as a means of gaining information to be 
used in the civil proceeding, that such use of the subpoena power is illegal, and that, 
therefore, the documents sought cannot be used in the present action was overruled. 


See the Sherman Act annotations, Vol. 1, J 1610.345. 
For the plaintiff: United States Attorney, Newark, N. J. 


For the defendants: McCarter, English and Studer, Newark, N. J.; Toner, Crowley, 
Woelper and Vanderbilt, Newark, N. J.; Bailey, Schenck and Bennett, Newark, N. J.; and 
O’Mara, Schumann, Davis and Lynch, Jersey City, N. J. 


Opinion 
[Motion To Produce Documents] 


Moparettt, District Judge [In full text]: 
The plaintiff, the United States of America, 
moves this court for an order requiring the 
defendant, Procter & Gamble Company to 
produce certain documents, a list of which 
is attached as Exhibit A to the moving 
papers, for inspection, copying, and photo- 
graphing. It will be treated like any other 
motion under Rule 34 of the Federal Rules 
of Civil Procedure. 


Rule 34 provides: 


“Upon motion of any party showing good 
cause therefor ... the court in which an 
action is pending may (1) order any party 
to produce and permit the inspection and 
copying or photographing, by or on be- 
half of the inoving party, of any desig- 
nated documents, papers, books, accounts, 
letters, photographs, objects, or tangible 
things, not privileged, which constitute or 
contain evidence relating to any of the 
matters within the scope of the exami- 
nation permitted by Rule 26 (b) and 
which are in his possession, custody, or 
control si 


Rule 26 (b) generally provides: The de- 
ponent may be examined regarding any 
matter, not privileged, which is relevant 
to the subject matter involved, and it is not 
ground for objection that the testimony will 
not be admissible at the trial if the testi- 
mony sought appears reasonably calculated 
to lead to the discovery of admissible evi- 
dence. How any judge can fortell the latter 
result with any certainty is beyond me. 
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The government is required to show good 
cause; that the material is not privileged; 
and constitutes or contains evidence relating 
to the subject matter in the pending litigation. 


The purpose of this rule is to make rele- 
vant and non-privileged documents in the 
possession of one party available to the 
other. The rule is to be liberally construed. 
Baron & Holtzoff, Vol. 2, pp. 484, 485. 


[Prior Possession of Documents] 


In a prior criminal proceeding against 
several defendants, one of whom was the 
Procter & Gamble Company who here op- 
poses the motion to produce, the government 
sought these same papers and documents 
through grand jury subpoenas. The defend- 
ant objected, and after lengthy argument 
by counsel and careful deliberation by the 
court, Judge Forman granted the govern- 
ment’s demand for the documents. 


Defendant’s counsel, both in his brief and 
in his argument before the court, attacks the 
decision in the criminal proceeding. I must 
remind counsel that that proceeding is not 
before this court. This court does not sit 
in review of the Chief Judge or any other 
judge of this district. The defendant was 
given ample opportunity to present his ar- 
guments before Judge Forman, whose de- 
cision indicates that the documents were 
necessary for the purposes of establishing 
the government’s case. 


Defendant argues that the plaintiff had 
possession of the documents here requested 
for a year and a half and has made copies 
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and notes of them. Thus, defendant says 
“it would seem obvious that plaintiff is 
already in possession of the information 
sought and has no cause for production 
under Rule 34.” 


The obvious answer to this is found in 
defendant’s “brief in opposition to plaintiff’s 
motion for production by defendant, The 
Procter & Gamble Company, of documents 
pursuant to Rule 34 of the Rules of Civil 
Procedure,” paragraph 29 of the affidavit of 
defendant’s attorney, Kenneth C. Royall. 
He states, “. . . in this civil case in which 
for the first time in a definite adversary 
action an effort is made to use the Grand 
Jury documents, Procter contends that these 
documents were illegally obtained and can- 
not in this proceeding be used or ordered 
produced.” From defendant’s affidavit it 
would appear that the government was well 
advised to seek production of these docu- 
ments anew in this cause to avoid the 
objections voiced by defendant’s attorney, 
rather than depend upon the previous pos- 
session in the criminal action. Indeed, in 
the Application of Bendix Aviation Corpo- 
ration [1944-1945 Trane Cases J 57,339], 58 
F. Supp. 953 (S. D. N. Y. 1945), where a 
subpoena was served upon defendant to 
produce voluminous documents at an inquest 
of a grand jury regarding a violation of the 
antitrust laws, the court directed the gov- 
ernment to return the documents. The 
government was required to apply for an 
order impounding the documents before 
they could be used in the subsequent civil 
action. 


[Effect of Criminal Proceeding] 


The documents sought, about 800 in num- 
ber, are identified by numbers placed upon 
them by defendant when it produced them 
pursuant to the grand jury subpoenas. The 
court has not seen these documents nor did 
the defendant ever submit them for the 


Trade Regulation Reports 


Cited 1953 Trade Cases 
U.S. v. Procter & Gamble Co. 


68,457 


court’s inspection. The government’s at- 
torney filed a statement under oath that the 
exhibits “. . . are relevant or material to 
the issues of this cause and are needed to 
aid the plaintiff in the preparation of its 
case we  Lhemtactethatmiudge: Borman 
felt after extended hearings that the same 
documents were pertinent to the govern- 
ment’s case in the criminal proceedings 
lends strong support to plaintiff’s statement. 
Nothing which defendant’s counsel has stated 
in his brief or his arguments before this 
court indicates otherwise, 


[Allege Illegal Use of Power] 


Defendant argues that the government 
instituted criminal proceedings only as a 
means to the end of gaining information to be 
used in this civil proceeding; such use of sub- 
poena power is illegal; and that, therefore, the 
documents sought cannot be used in a civil 
action brought by the government. No au- 
thority is cited by defendant in support of 
the proposition, and the court unable to find 
such authority does not take this to be the 
rule. Government’s counsel stated in affi- 
davit form that the purposes of the investi- 
gation were, first, determination whether 
there were violations of Sections 1, 2 and 3 
of the Sherman Act or any of them, or of 
any other federal antitrust laws, and, second, 
determination as to what action should be 
taken to enforce those laws through crimi- 
nal proceedings, civil proceedings or both. 
He further stated that the investigation and 
all proceedings incident to it, including the 
grand jury proceeding, were begun and car- 
ried on pursuant to and within instructions 
to accomplish those purposes. It is not for 
the court to criticize this procedure by a 
refusal to allow production of the documents 
requested. 

The government’s motion is granted. 


An order may be submitted in conformity 
with the opinion herein expressed. 
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[167,498] Elgin National Watch Company v. Harry Druxman, Herschel Druxman, 


et al. 


In the Superior Court of the State of Washington for King County. Action No. 


457088. Dated May 4, 1953. 


Washington Fair Trade Act 


State Laws—Fair Trade Act—Constitutionality.—The constitutionality of the Wash- 
ington Fair Trade Act has been sustained. The Act will not be declared invalid on the 
grounds stated by the Georgia Supreme Court in Grayson-Robinson Stores, Inc. v. Oneida, 
Ltd., 1953 TraveE Cases { 67,442, which case is against the weight of authority. 


See the Resale Price Maintenance Commentary, Vol. 2, { 7128; State Laws annotations, 


Vol. 2, { 8904. 


For the plaintiff: Guttormsen, Scholfield, Willits and Ager, Seattle, Wash., and 


Landels and Weigel, San Francisco, Cal. 


For the defendants: Jones, Birdseye and Grey, Seattle, Wash. 


Opinion 
[Fair Trade Act Valid] 


SEERING, Judge [Jn full text]: A temporary 
injunction will be granted herein. 

The court holds that the allegations of 
the complaint are sufficient as to plaintiff's 
legal capacity to sue. 

On the question of the alleged invalidity 
of our State Fair Trade Act, the court seri- 
ously questions the holding of the Georgia 
court in Grayson-Robinson Stores v. Oneida, 
Ltd. [1953 TrapE CAseEs { 67,442]. Our court 
has sustained the validity of our act; Sears 


v. Western Thrift Stores of Olympia, Inc., 
10 Wn. (2d) 372. The weight of authority 
is against the holding of the Georgia court. 


As to the remaining grounds urged against 
the issuance of an injunction, namely, that 
plaintiff is estopped and that it does not 
appear in court with clean hands, the aff- 
davits contain little in the way of specific 
evidence and consist largely of conclusions. 
In any event, the court doubts that under 
the authorities cited these are matters of 
defense. 


The order may direct that the case should 
be set for trial as soon as it is at issue. 


[| 67,499] Sunbeam Corporation v. Grayson-Robinson Stores, Inc., Grayson Shops of 


California, et al. 


In the Superior Court of the State of California in and for the City and County of 
San Francisco, Dept. No. 21. Action No. 422,000. Dated January 12, 1953. 


California Fair Trade Act 


Resale Price Maintenance—Enforcement Action—Who May Bring Suit—Foreign 
Corporation—Interstate Business.—A foreign corporation may institute a fair trade en- 
forcement action in a California court. It is not necessary that the corporation comply 
with Section 6801 of the California Corporations Code, which prohibits foreign corporations 
which transact intrastate business in the state from maintaining actions upon intrastate 
business in any state court unless they have complied with certain requirements, since the 
matter sued upon is not the intrastate business of the foreign corporation. The corporation, 
being engaged in interstate business, is permitted to institute the action. 


See the Resale Price Maintenance Commentary, Vol. 2, { 7361; State Laws annotations, 
Vol. 2, J 8064. 


For the plaintiff: Landels and Weigel, by Stanley A. Weigel (Herman T. Van Mell 
Chicago, Ill., of counsel), San Francisco, Cal. 


For the defendants: Brobeck, Phleger and Harrison, San Francisco, Cal. 
Opinion 
[Right of Corporation To Sue] 


Cronin, Judge [In full text]: It appears 
that it is doubtful that the motion to dismiss 
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is appropriate at this time. The Court feels 
that the lack of capacity to sue on the part 
of plaintiff, if there exists any, should be 
more properly raised by demurrer, if the 
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defect appears on the face of the complaint, 
or by answer if it can be shown otherwise. 
For this reason the Court feels that it is 
not necessary to pass upon the substantive 
matters raised by the motion to dismiss. 
Nevertheless, from an examination of every- 
thing before it, it is the opinion of the Court 
that the matter sued upon herein, as set 
forth in the showing made on the motion, is 
not intrastate business of the plaintiff, and 
the plaintiff, being engaged in interstate 
business, is therefore permitted to institute 
this action, and no further qualification under 
Section 6801 of the Corporations Code is 
necessary to maintain it. 


Cited 1953 Trade Cases 
T. C. Theatre Corp. v. Warner Bros. Pictures, Inc. 


68,459 


[Notice of Prices] 


The Court is also satisfied at this time, 
from the affidavits, that sufficient knowledge 
or notice of plaintiff's fair trade rights con- 
cerning advertising, offering for sale, or 
selling, at less than listed prices fixed by 
it, was had by the defendants, in order to 
impress them with responsibility under the 
statutes involved. 


Accordingly, the motion to dismiss is de- 
nied; and the preliminary injunction sought 
by the plaintiff is granted, the plaintiff to 
furnish bond in the amount of $10,000.00. 


{7 67,500] T. C. Theatre Corporation v. Warner Bros. Pictures, Inc., et al. 
In the United States District Court for the Southern District of New York. Civil 


75-213. Filed May 26, 1953. 


Sherman Antitrust Act 


Suit for Civil Damages—Disqualification of Plaintiff’s Attorney—Prior Representation 
of Defendant.—An attorney was disqualified from acting as counsel for a motion picture 
exhibitor in the exhibitor’s action against motion picture distributors, so long as one of the 
defendant distributors was a party defendant, where the attorney previously appeared as 
counsel for such defendant in a Government civil action charging an unlawful conspiracy 
substantially the same as charged by the exhibitor in its present action. It is only necessary 
for the former client, the distributor, to show that the matters embraced within the pending 
suit are substantially related to the matters or cause of action wherein the attorney previously 
represented him. The court will assume that confidences were disclosed to the attorney 
during the course of the former representation. However, a motion by the other distributors 
to disqualify the attorney was denied. 


An attorney for the exhibitor was not disqualified by reason of the fact that he was 
presently representing the disqualified attorney in his suit to collect fees from the defendant 
distributor. Nor will the attorneys who retained the disqualified attorney be disqualified. 


See the Sherman Act annotations, Vol. 1, J 1640. 
For the movants: Saul Friedberg, New York, N. Y. 


For the respondents: H. Henry Josephs, New York, N. Y., for Thomas Turner Cooke, 
Alexander Kahan, and Gorfinkle and Adler. 


Opinion 
[Motion To Disqualify Attorneys] 


WEINFELD, District Judge [Jn full text]: 
‘This is a motion by the defendant Universal 
Pictures Company, Inc. and Universal Film 
Exchanges, Inc. (both of which are here- 
after referred to as Universal) for an order 
(1) to disqualify Thomas Turner Cooke 
from acting as counsel for the plaintiff and 
from associating himself in any capacity 
with any attorney for the plaintiff in the 
pending action as long as Universal is a 
party defendant; (2) to disqualify Alexander 
‘Kahan from acting as counsel for plaintiff; 
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and (3) to disqualify Gorfinkle & Adler, the 
attorneys of record for the plaintiff, from 
continuing to represent the plaintiff in this 
action. 


Although Cooke is not the attorney of 
record for the plaintiff, it is not disputed 
that thus far he has been actively associated 
with, and has played an important role in, 
the litigation. 


[Prior Representation of Defendant] 


The motions stem from the prior repre- 
sentation by Cooke of Universal in another 
matter. 
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In July 1946, Cooke was retained to repre- 
sent Universal’s interests in the well-known 
Paramount case after the Statutory Court 
had filed its opinion.’ The Court had di- 
rected the entry of a final decree, and its 
formulation and that of the proposed find- 
ings of fact and conclusions of law was a 
matter of considerable importance to all 
parties in the litigation, including, of course, 
the defendant Universal, with whom we are 
presently concerned. Cooke as counsel for 
Universal prepared its proposed findings 
and decree; appeared at hearings before the 
Statutory Court in support thereof and in 
opposition to those proposed by the govern- 
ment and some of the so-called “Big Five” 
defendants. Following the settlement of 
the findings of fact, conclusions of law and 
the entry of the decree, his further activities 
included general representation of Universal 
in connection with its appeal to the Supreme 
Court; obtaining a stay of some of the 
provisions of the decree; preparation of 
brief and reply brief and argument before 
the Supreme Court of Universal’s appeal. 


In May 1948, the Supreme Court rendered 
its opinion affirming in part and reversing in 
part the decree of the Statutory Court. 
Cooke then worked on a proposed petition 
for rehearing and on the order of mandate. 


Cooke’s representation of Universal ended, 
according to the latter, on July 7th, 1948; 
according to him, on or about February 14th, 
1951. Subsequently, on October 17th, 1951, 
Cooke brought suit against Universal for 
a claimed balance due him on account of 
services rendered in the Paramount litigation. 
In that suit, which is still pending, he is 
represented by Mr. Kahan. The contro- 
versy as to dates is important here only to 
the extent that if we accept the date fixed 
by Cooke it narrows the gap between his 
former representation of Universal and his 
present representation of plaintiff against 
his former client Universal to less than a 
year. This gap is further narrowed when 
we consider that some of the complaints, 


1United States v. Paramount Pictures, Inc. 
[1946-1947 TRADE CASES { 57,470], 66 F. Supp. 
323. Familiarity is assumed with the various 
decisions of the Court in the Paramount matter 
— [1946-1947 TRADE CASES [57,526] 70 F. 
Supp. 53 (decree, findings of fact and conclu- 
sions of law); [1948-1949 TRADE CASES 
62,244] 334 U. S. 131; [1948-1949 TRADE 
CASES f 62,473] 85 F. Supp. 881 (resettlement 
of decree). 

? Originally this motion was made in five dif- 
ferent triple damage suits instituted against 


{ 67,500 


Court Decisions 
T. C. Theatre Corp. v. Warner Bros. Pictures, Inc. 


Number 268 (Ex. Ed.)—12 
6-10-53 


admittedly prepared by Cooke, were in the 
process of preparation over an extended 
period of time. 


The cases out of which this motion grew 
were commenced between January 23rd, 
1952 and May 15th, 1952. The motion pres- 
ently relates to but one pending case.” The 
complaint alleges that the defendants, in- 
cluding Universal, were engaged in a nation- 
wide conspiracy with each other and others 
unreasonably to restrain trade and that they 
combined with affiliated circuits, large un- 
affiliated circuits, and locally favored ex- 
hibitors to monopolize the motion picture 
exhibition industry in violation of §§ 1 and 
2 of the Sherman Act, 15 USC §§1 and 
2. It is alleged that (1) they conspired with 
each other and with affiliated exhibitors to 
maintain a system of minimum motion pic- 
ture prices; (2) they acted in concert in 
establishing a uniform and fixed system of 
runs and clearances against independent 
competitors of the theatre-operating defend- 
ants; (3) they entered into master agree- 
ments or blanket deals and formula deals 
with circuits of theatres, and other non- 
competitive agreements; and (4) they dis- 
criminated, in a number of ways, against 
independent exhibitors. 


[Cases Similar] 


At this point it is noted that the conspir- 
acy so charged is substantially the same 
nation-wide conspiracy which was found to 
exist on the part of the defendants in the 
Paramount case. All the eight distributor- 
defendants therein are named as distributor- 
defendants in this action. 


The plaintiff here alleges, more specifi- 
cally, that from 1937 until the filing of the 
complaint, its Biltmore Theatre in Mt. 
Vernon, New York, was barred from re- 
ceiving “feature picture benefits’; that the 
theatre would have been able substantially 
to increase its revenue had it been granted 
a prior run; that the unreasonable restraints 
of trade and the attempts to monopolize are 


Universal and others, in all of which Cooke 
was associated as counsel with the attorneys 
for the plaintiffs. Pending its disposition, how- 
ever, four of them were settled. The case of 
T. C. Theatre Corporation (hereafter called 
T. C.) against Warner Bros. Pictures, Inc., 
Universal, et al., Civil Action No. 75-213, is now 
before me. Other defendants have joined in the 
application to disqualify Cooke. Like Universal, 
they were defendants in the Paramount case. 


Copyright 1953, Commerce Clearing House, Inc. 


Number 268 (Ex. Ed.)—13 
6-10-53 


with the purpose of driving the plaintiff out 
of business; that as a result the plaintiff has 
been damaged. 


[Grounds for Disqualification] 


Universal seeks to disqualify Cooke from 
now acting as attorney against it upon two 
separate grounds: (1) that the causes of 
action asserted by the plaintiff against Uni- 
versal are based substantially on the identi- 
cal charges made against it and the other 
distributor-defendants in the Paramount case, 
so that as present counsel for the plaintiff 
he will necessarily be called upon to prove 
against Universal, his former client, the very 
charges against which he had earlier de- 
fended it. Cooke’s disqualification is urged 
irrespective of any showing that actual con- 
fidential information relating to the case 
had been received by him during the former 
representation; (2) that, in fact, matters of 
confidence were disclosed to Cooke while 
he acted as Universal’s counsel in the Para- 
mount litigation which are related to the 
issues at bar; and that his current repre- 
sentation of the plaintiff involves, or may 
involve, the disclosure or use of such con- 
fidences. 


Cooke disputes that the Paramount litiga- 
tion and the present triple damage suit 
involve the same matters. As to Universal’s 
second ground for his disqualification, he 
contends that he received no confidential 
communications from Universal, that there 
was no necessity therefor; that his services 
as appeal counsel in the Paramount case 
were based upon the “cold record” and that 
prior to his entry into the case the govern- 
ment had fully exposed and made publicly 
available all the defendants’ files and records, 
including, of course, Universal’s. Finally, no 
attempt is made, he says, to relate any confi- 
dential communications allegedly received by 
him to any use which might be made of them 
in T. C.’s triple damage suit against Universal 
and others. 

[Lawyers Duty] 


A lawyer’s duty of absolute loyalty to his 
client’s interests does not end with his re- 
tainer. He is enjoined for all time, except 
as he may be released by law, from disclos- 
ing matters revealed to him by reason of 


3 Porter v. Huber, 68 F. Supp. 132; In re 
Maltby, 202 P. 2d 902 (Ariz.); People v. Gerold, 
265 Ill. 448; Federal Trust Co. v. Darnton, 247 
N. W. 589, 592 (Neb.); Watson v. Watson, 171 
Mise. 175, 11 N. Y. S. 2d 537. 
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the confidential relationship. Related to 
this principle is the rule that where any 
substantial relationship can be shown be- 
tween the subject matter of a former rep- 
resentation and that of a subsequent adverse 
representation, the latter will be pro- 
hibited? This salutory’ principle is summed 
up in Canon 6 of the Canons of Profes- 
sional Ethics adopted by the American Bar 
Association,* which, in part, provides: 


“The obligation to represent the client 
with undivided fidelity and not to divulge 
his secrets or confidences forbids also the 
subsequent acceptance of retainers or em- 
ployment from others in matters adversely 
affecting any interest of the client with 
respect to which confidence has been 
reposed.” 


It is upon this Canon that movant places 
its principal reliance. JI agree that if 
Cooke’s present retainer by T. C. falls 
within this Canon, he is disqualified to 
represent it. 


I am not in accord with Mr. Cooke that 
Universal is required to show that during 
the Paramount litigation it disclosed mat- 
ters to him related to the instant case. 
Rather, I hold that the former client need 
show no more than that the matters em- 
braced within the pending suit wherein his 
former attorney appears on behalf of his 
adversary are substantially related to the 
matters or cause of action wherein the at- 
torney previously represented him, the 
former client. The Court will assume that 
during the course of the former represen- 
tation confidences were disclosed to the 
attorney bearing on the subject matter of 
the representation. It will not inquire into 
their nature and extent. Only in this man- 
ner can the lawyer’s duty of absolute fidel- 
ity be enforced and the spirit of the rule 
relating to privileged communications be 
maintained. 


To compel the client to show, in addition 
to establishing that the subject of the pres- 
ent adverse representation is related to the 
former, the actual confidential matters pre- 
viously entrusted to the attorney and their 
possible value to the present client would 
tear aside the protective cloak drawn about 
the lawyer-client relationship. For the Court 


4 The Canons of Ethics of the American Bar 
Association and the New York State Bar As- 
sociation have been adopted by a rule of this 
court. General Rule 5(c). 
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to probe further and sift the confidences 
in fact revealed would require the disclosure 
of the very imatters intended to be pro- 
tected by the rule. It would defeat an 
important purpose of the rule of secrecy— 
to encourage clients fully and freely to make 
known to their attorneys all facts pertinent 
to their cause.’ Considerations of public 
policy, no less than the client’s private 
interest, require rigid enforcement of the 
rule against disclosure." No client should 
ever be concerned with the possible use 
against him in future litigation of what he 
may have revealed to his attorney. Matters 
disclosed by clients under the protective seal 
of the attorney-client relationship and in- 
tended in their defense should not be used 
as weapons of offense. The rule prevents 
a lawyer from placing himself in an anoma- 
lous position. Were he permitted to rep- 
resent a client whose cause is related and 
adverse to that of his former client he 
would be called upon to decide what is con- 
fidential and what is not, and, perhaps, un- 
intentionally to make use of confidential 
information received from the former client 
while espousing his cause. Lawyers should 
not put themselves in the position “where, 
even unconsciously, they might take, in the 
interests of a new client, an advantage 
derived or traceable to, confidences reposed 
under the cloak of a prior, privileged re- 
lationship.” * In cases of this sort the Court 
must ask whether it can reasonably be said 
that in the course of the former represen- 
tation the attorney might have acquired 
information related to the subject of his 
subsequent representation. If so, then the 
relationship between the two matters is 
sufficiently close to bring the later repre- 
sentation within the prohibition of Canon 6. 
In the instant case I think this can be said. 


[Comparison of Suits] 


It is true that in the Paramount suit the 
government was the plaintiff, whereas here 
an independent exhibitor is the plaintiff; 
that the exhibitor-defendants in the Para- 
mount case did not include some of the 
exhibitor-defendants named here; that the 


5 For a historical discussion of the origin and 
purpose of the rule of secrecy, see 8 Wigmore 
§ 2290. 
sa There is authority that the public interest 
in preserving the rule of secrecy is.so great 
that under certain circumstances the client may 
a hep the privilege. In re Boone, 83 Fed. 
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Paramount case was concerned with a nation- 
wide conspiracy, whereas plaintiff's charges 
here relate mainly to its local situation. 
In these respects it may be acknowledged 
that the two actions are not identical. But 
a comparison of the plaintiff's complaint 
with the findings of fact, conclusions of law 
and decree in the Paramount case shows be- 
yond peradventure that the plaintiff charges 
and relies upon the same conspiracy which 
the government established against the de- 
fendants in the Paramount case. The same 
distributor-defendants are named in both 
suits. The conspiracy charged in the two 
cases traverse substantially the same pe- 
riods. Cooke in opposing a motion to dis- 
miss the original complaint (drafted by 
him) categorically stated that the essential 
allegations charging a conspiracy by Uni- 
versal and others against independent ex- 
hibitors, such as the present plaintiff, were 
pleaded in haec verba from the opinion and 
decree in the Paramount case. Thus, charges 
now made by Cooke on behalf of his present 
client against Universal parallel those against 
which he previously had defended Univer- 
sal. The only difference is that plaintiff 
here asserts that it was the victim of the 
conspiracy, whereas in the government suit 
specific individuals were not identified. 


A government suit, while primarily in the 
public interest, if successful, also accrues 
to the immediate benefit of those injured by 
the wrongful conduct. Section 5 of the 
Clayton Act, 15 USC §16, in substance 
specifically provides that a final decree en- 
tered in a suit brought by the United States 
which finds that a defendant in that suit 
has violated the antitrust laws, shall be 
prima facie evidence against such defendant 
in any suit brought by any other party 
under the antitrust laws as to all matters, 
as to which said judgment would be an 
estoppel as between the parties thereto. 
This means that there is made available to 
a private litigant, such as the plaintiff in 
this case, as prima facie evidence, any fact 
which was at issue and was determined in 
the Paramount suit with respect to the de- 
fendants therein.’ Thus, the decree obtained 
in the Paramount suit would prima facie 


6’ Watson v. Watson, 171 Misc. 175, 11 N. Y. S. 
2d 537, 540. 

1 Hmich Motors Corp. v. General Motors Corp. 
A TRADE CASES f 62,778], 340 U. S. 
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establish that Universal and the other de- 
fendants, who are defendants here, were 
engaged in a nation-wide conspiracy which 
in enumerated ways affected the local inde- 
pendent exhibitor, within which group plain- 
tiff belongs. The proof so offered, plus a 
showing that the conspiracy had an impact 
upon the plaintiff and that it suffered dam- 
age as a result, would be sufficient to estab- 
lish a prima facie case® 


The defendants and their counsel were 
not unaware of the importance of the decree 
to possible future triple damage suits, For 
example, while the appeal was pending, 
Cooke in a letter to his client, Universal, 
stressed the importance of the decree, stat- 
ing “* * * the decree, if unreversed, makes 
you prima facie guilty of violating the 
Sherman Act, in triple damage suits * * *.” ° 
Indeed, “the amount of damages that might 
be asked [of Universal] in triple damage 
suits because of the prima facie effect of 
the decree” and his efforts to avert the 
decree are underscored by Cooke as a most 
important factor in evaluating the substan- 
tial balance of fees for which he is now 
suing Universal.” 


The findings of fact and conclusions of 
law which are incorporated by reference in 
the decree, insofar as they are pertinent to 
the plaintiff’s situation, may also be made 
use of to further the attack against Cooke’s 
former client. Cooke replies, however, that 
these are matters of public record, available 
to all Further, that his services were 
based upon the “cold record” on appeal and 
that the government’s case prior to his 
entry into it had been drawn from Uni- 
versal’s files, all of which was, and is, ex- 
posed to public view.” Even if we were to 
accept Cooke’s contention that his services 


8A raft of cases have followed in the wake 
of the Paramount decree, and over the objec- 
tion of defendants named therein, the decree 
has repeatedly been admitted as prima facie 
evidence of the conspiracy in the private treble 
damage cases wherein they are defendants. See, 
e. g., Twentieth Century-Fox Film Corp. v. 
Brookside Theatre Corp. [1952 TRADE CASES 
{ 67,218], 194 F. 2d 846; J. J. Theatres, Inc, et 
ano. v. Twentieth Century-Fox Film Corpora- 
tion, et al., USDC, Southern District of New 
York, Civil Docket No. 49-80; Fanchon & Marco 
v. Paramount Pictures [1950-1951 TRADE 
CASES { 62,909], 100 F. Supp. 84. Cf. Milgram 
v. Loew’s, Inc. [1950-1951 TRADE CASES 
7 62,938], 192 F. 2d 579; Deluxe Theatre Corp. 
v. Balaban & Katz Corp. [1950-1951 TRADE 
CASES { 62,790], 95 F. Supp. 983. 

® Letter of May ist, 1947, Cooke’s deposition, 
p. 158. 
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were solely those of an appellate counsel, 
it does not follow that he did not receive 
confidences based upon the attorney-client 
relationship.” But, more important;. this 
argument overlooks an important aspect of 
Cooke’s representation of Universal follow- 
ing the original ruling by the Statutory 
Court. His services included the prepara- 
tion, drafting, presentation and argument in 
support of the findings of fact, conclusions 
of law and decree proposed by Universal, 
as well as opposition to those offered by 
the government and some of the other de- 
fendants. This was no mere mechanical job 
of paste pot and shears. It involved the 
acquisition of a thorough knowledge of 
Universal’s entire business. To this end, 
whatever information, whatever documents, 
he sought from Universal were made avail- 
able to him. During the preparation of the 
findings and decree he was in full command 
of Universal’s legal forces; house and gen- 
eral counsel looked to him for leadership 
and he freely consulted with them as to 
various aspects of Universal’s activities. 
It was Cooke’s duty to his client to know 
Universal’s individual trade practices, its 
relationship to other producers and distrib- 
utors, to exhibitors, its methods of operation 
and procedures and all other matters rele- 
vant to the decree. I am satisfied that he 
fully discharged this duty. s 


[Attorney Disqualified | 


In sum enough appears to show that Mr. 
Cooke’s present representation deals with 
matters as to which his former client re- 
posed confidence in him. Hence, I hold 
that Mr. Cooke is disqualified from acting 
as counsel for the plaintiff in this case in 
any capacity so long as Universal is a 


1 Cooke’s deposition, pp. 92, 250, 260. 

11 But Cooke advised Universal as to a letter 
sent by the Anti-Trust Division in February, 
1947, complaining of ‘‘some practices on. the 
part of Universal.’’ Cooke’s deposition, p. 392. 

1% There are authorities which hold that this 
is immaterial. See United States v. Bishop, 6 
Cir., 90 F. 2d 65; Harvey v. Harvey, 231 N. W. 
580 (Wisc.). 

Cf, Chase National Bank v. Turner, 269 
N. Y. 397, 399, where a client who came into 
the jurisdiction to hear her appeal was held 
immune from process upon the ground that she 
could be of effective assistance to counsel dur- 
ing the course of the argument. A fortiori it 
must be assumed that in the preparation of an 
appeal the client can be of even greater assist- 
ance in discussing, dehors the record, matters 
relating to the claim or defense. 


{ 67,500 


68,464 


party defendant, and the motion is granted 
to this extent. This disposition makes it 
unnecessary to consider the second ground 
for the motion to disqualify, based on 
Canon 37. 


I am willing to assume that Cooke in 
undertaking to act as counsel for plaintiffs 
in the current triple damage suits believed 
that these cases did not bring him into 
conflict with his former representation of 
Universal. 


[Motion of Other Defendants Demed] 


I next consider the application made by 
the other defendants for the same relief. 
During the pendency of the current motion, 
Universal’s co-defendants in this action, who 
were its co-defendants in the Paramount 
action, joined to obtain similar relief. No 
professional relationship existed between 
them and Cooke. They contend, however, 
that Cooke participated in conferences with 
their counsel, during the course of which 
various confidential matters were consid- 
ered. But I am satisfied on the papers and 
examination of the deposition which was 
submitted as part of the proof before me 
that the nature of these conferences was 
not such as to involve any disclosure of 
confidential information. The conferences 
related essentially to procedural matters in 
connection with the pending appeal com- 
mon to all the defendants. Further, with 
respect to at least a number of Universal’s 
co-defendants, he took a position adverse 
to them on the appeal and in connection 
with findings, and in consequence, the re- 
lationship appears to have been a guarded, 
rather than a confidential one. Hence, the 
motion is denied as to the movants other 
than Universal. 


[Other Attorneys Not Disqualified] 


Finally, there is the application to disqualify 
Messrs. Kahan and Gorfinkle & Adler. 
Kahan, as already noted, is the attorney for 
Cooke in the suit to recover the balance of 
fees and has also been engaged as trial 
counsel for the plaintiff in this case. Here 
I will assume that confidential information 
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material to T. C.’s case was actually im- 
parted to Cooke during the Paramount liti- 
gation. Universal contends that it must be 
presumed that Cooke has passed it on to 
those with whom he is associated in this 
suit. Universal admits that there is no 
direct evidence that this has been done, but 
asserts that because Kahan is Cooke’s law- 
yer in the fee suit, it necessarily follows 
that Cooke in enumerating his services to 
him made full disclosure of all that Uni- 
versal told him. 


I have fully reviewed the deposition taken 
by Universal of Cooke in connection with 
that suit and nothing therein warrants such 
an inference and I am unwilling to draw 
it upon this record. 


Cooke’s right to recovery of additional 
fees, if any, does not depend upon the dis- 
closure of confidential communications, but, 
rather, upon the nature, extent and impor- 
tance of the services performed by him. 
He could enumerate the various confer- 
ences with his client without detailing the 
matters which might have been discussed. 
It seems to me that Kahan’s representation 
of Cooke could be just as effective without 
such a disclosure. The Court is not required 
to indulge in any presumption that Cooke 
has divulged confidences reposed in him by 
his former clients simply because he is now 
engaged in a law suit with them, The pre- 
sumption would be to the contrary.” 


There is even less basis for the claim 
against Messrs. Gorfinkle & Adler. Movant 
again presses upon the Court a “presump- 
tion” that they must have retained Cooke 
in order to make use of confidential infor- 
mation he received in the course of his 
former employment. It is not clear why 
it should presume the attorneys have acted 
unethically. On the contrary, I would pre- 
sume that Messrs. Gorfinkle & Adler had 
no such motivation. Cooke was probably 
retained for the same reason that Universal 
retained him in the Paramouni case—because 
of his special experience in antitrust mat- 
tebse 


The motion with respect to Messrs. Kahan 
and Gorfinkle & Adler is denied.%* 


Settle order on notice. 


“4 That it is within the Court’s power to grant 
this relief, see, e. g., United States v. Bishop, 


6 Cir., 90 F. 2d 65; General Contract Purchase 
Corporation v. Armour, 5 Cir., 125 F. 2d 147; 
Brown Vv. Miller, D. C. Cir., 286 Fed. 994, 997. 
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1 Of. Lalance & Grosjean Mfg. Co. v. Haber- 
man Mfg. Co., 93 Fed. 197, 199-200. 

Of. Hawley v. Hawley, 114 F. 2d 745, 750; 
Harvey v. Harvey, 231 N. W. 580, 583 (Wisc.). 
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[f 67,501] United States v. Westinghouse Electric & Manufacturing Company and 
Westinghouse Electric International Company. 


In the United States District Court for the District of New Jersey. Civil Action 
No. 5152. Filed June 1, 1953. 


Case No. 818 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act and Wilson Tariff Act 


Consent Decrees—Specific Relief—Termination of Agreements—Dedication of Patents 
—Technical Information Available—Electrical Equipment.—A consent decree entered 
against a manufacturer of electrical equipment and its subsidiary terminates specified agree- 
ments with foreign companies, orders the manufacturer and the subsidiary to dedicate to 
the public specified patents, and orders the manufacturer to make available for examination 
on reasonable terms certain technical information. 


See the Sherman Act annotations, Vol. 1, J 1021.361, 1535.40, 1590. 


Consent Decrees—Practices Enjoined—Allocation of Markets—Limitations on Ex- 
ports and Imports.—A manufacturer of electrical equipment and its subsidiary are enjoined 
by a consent decree from entering into any plan with specified foreign companies to 
(1) allocate markets for the production or sale of electrical equipment, (2) exclude any 
person from the manufacture, use, distribution, or sale of electrical equipment, (3) limit 
the importation into, or the exportation from, the United States of electrical equipment, 
and (4) refrain from competition or to leave any person free from competition in any 
territory or market in the manufacture, use, distribution, or sale of electrical equipment. 


See the Sherman Act annotations, Vol. 1, J 1021.361, 1220.204, 1530.70. 
For the plaintiff: Stanley N. Barnes, Assistant Attorney General, and Edwin H. 


Pewett, W. D. Kilgore, Jr., Donald E. Van Koughnet, and Grover C. 


Attorneys for the United States. 


Richman, Jr., 


For the defendants: Cravath, Swaine and Moore by Donald C. Swatland, and Stryker, 


Tams and Horner by Josiah Stryker. 


Final Judgment 
[Consent to Entry of Decree] 


ForMAN, District Judge [In full text]: 
Plaintiff, United States of America, having 
filed its Complaint herein on April 12, 1945, 
and the defendants herein having appeared 
and filed their answers to the Complaint 
denying the substantive allegations thereof; 
and the plaintiff and said defendants by 
their attorneys having severally consented 
to the entry of this Final Judgment without 
trial or adjudication of any issue of fact 
or law herein, and without admission by any 
party in respect of any such issues; 

Now therefore, before any testimony has 
been taken herein, and without trial or ad- 
judication of any issue of fact or law herein, 
and upon consent as aforesaid of all the 
parties hereto, 

It is hereby ordered, adjudged and decreed 
as follows: 


I 
[Sherman Act and Wilson Tariff Act] 


The Court has jurisdiction of the subject 
matter herein and of all the parties hereto. 
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The Complaint of April 12, 1945, states a 
cause of action against the defendants under 
Section 1 of the Act of Congress of July 2, 
1890, entitled “An Act to Protect Trade and 
Commerce Against Unlawful Restraints and 
Monopolies,” commonly known as the Sher- 
man Act, as amended, and under Section 73 
of the Act of Congress of August 27, 1894, 
entitled “An Act to Reduce Taxation, to 
Provide Revenue for the Government, and 
for Other Purposes,’ commonly known as 
the Wilson Tariff Act, as amended. 


II 
[Definitions] 

For the purposes of this Judgment: 

(a) “Westinghouse” shall mean the de- 
fendant Westinghouse Electric & Manufac- 
turing Company, which by change of name 
effective May 10, 1945, is now the Westing- 
house Electric Corporation. 

(b) “International” shall mean the de- 
fendant Westinghouse Electric International 
Company. 

(c) “Electrical equipment” shall mean 
machines, apparatus, devices, circuits, mate- 
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rial and processes relating to the generation, 
transmission, distribution or utilization of 
electric energy except electric lamps, radio 
and communications apparatus, cable, X-ray 
apparatus, elevators and certain other spe- 
cialized apparatus. Electrical equipment in- 
cludes generators, transformers and switchgear, 
essential for the generation and distribution 
of electric energy; motors of various types 
which serve as the sources of power for 
other industries; motors, magnets, switches, 
and heating elements for incorporation in 
other manufactured products; and electrical 
appliances such as fans and cooling or heat- 
ing devices for domestic use. 


(d) “Patents acquired from Siemens” 
shall mean any patents, patent applications, 
or rights to grant licenses under patents 
or patent applications, directed to electrical 
equipment and heretofore acquired by de- 
fendants from Siemens-Schuckertwerke A. G. 
or from Siemens & Halske A. G., named as 
co-conspirators in the Complaint, and shall 
include all re-issues, divisions, continuations 
or extensions of said patents, and any pat- 
ents which may issue upon said applications. 
A list of the patents acquired from Siemens 
and which defendants now own or control 
is attached hereto and marked Exhibit “A” 
{not reproduced]. 


Ill 
[Applicability of Provisions] 


The provisions of this Judgment appli- 
cable to any defendant shall apply to such 
defendant, its officers, directors, agents, em- 
ployees, successors, assigns, subsidiaries, 
and all other persons acting under, through, 
or for such defendant. 


IV 
| Agreements Terminated] 


The agreement dated November 10, 1934, 
between Siemens-Schuckertwerke A. G., Sie- 
mens & Halske A. G. and the defendants, 
Westinghouse and International, and any 
agreements amendatory thereof or supple- 
mental thereto, to the extent not heretofore 
terminated, are hereby terminated, and the 
defendants are hereby enjoined and re- 
strained from the further performance of 
any of the provisions of said agreement. 
This Article shall not be deemed to termi- 
nate any patent rights held by defendants 
upon the termination of said agreement. 


{@ 67,501 
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V 
[Dedication of Patents Ordered] 


Each defendant is ordered and directed, 
within ninety (90) days after the date of the 
entry of this Judgment, to dedicate to the 
public any and all right, title and interest 
which it may have on the date of the entry 
of this Judgment in and to each of the 
patents listed in Exhibit “A” [not repro- 
duced] to this Judgment, such dedication to 
be effective as of the date of entry of this 
Judgment; and in order to enable any one 
who desires to do so, to practice the inven- 
tions of such dedicated patents, defendants 
shall, to the extent necessary, continue to 
license upon reasonable terms any patents 
which they now own or control pursuant to 
the policy set forth in the letter attached 
hereto as Exhibit “B.” 


Each defendant is hereby enjoined and 
restrained from instituting or threatening to 
institute, or maintaining any suit, counter- 
claim or proceeding, judicial or administra- 
tive, for infringement, or to realize or collect 
damages or other compensation for infringe- 
ment under or on account of any patent 
listed in Exhibit “A” [not reproduced]. 


VI 
[Technical Information To Be Available] 


Defendant Westinghouse is hereby ordered 
and directed to make available for examina- 
tion on reasonable terms at its plant at East 
Pittsburgh, Pennsylvania, to any applicant, 
such technical information received from 
Siemens-Schuckertwerke A. G. and Siemens 
& Halske A. G. under the agreement dated 
November 10, 1934, as defendant Westinghouse 
now has in its possession in its Foreign En- 
gineering Department at East Pittsburgh, 
Pennsylvania, or may hereafter discover 
elsewhere in its organization. Such infor- 
mation shal] be made available by defendant 
Westinghouse in the form in which it is 
presently maintained. Any such applicant 
shall be permitted by defendant Westing- 
house to reproduce copies of any such in- 
formation, at applicant’s expense and as 
applicant may desire, provided that the ap- 
plicant shall agree to return or replace all 
copies of such information taken for pur- 
poses of reproduction from the files of de- 
fendant Westinghouse. 


VII 


[Practices Enjoined] 


Each defendant is hereby enjoined and 
restrained from entering into, adhering to, 
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maintaining or furthering, directly or indi- 
rectly, any contract, agreement, understanding, 
plan or program with Siemens-Schuckert- 
werke A. G. or Siemens & Halske A. G. 
or any of their subsidiaries, successors, as- 
signs, officers, agents or employees, to: 


(a) allocate or divide territories or mar- 
kets for the production, sale or other dis- 
tribution of electrical equipment; 


(b) exclude any person from or to restrain 
or limit any such person in the manufacture, 
use, distribution or sale of electrical equip- 
ment; 


(c) limit, restrain or prevent the importa- 
tion into or exportation from the United 
States, its territories, or possessions, of 
electrical equipment; = 


(d) refrain from competition or to leave 
any person free from competition in any 
territory, field or market in the manufacture, 
use, distribution or sale of electrical equip- 
ment. 


Nothing in the foregoing provisions of 
this Article VII shall be construed to pro- 
hibit, without more, licenses or conveyances 
of patent rights or technical information, 
whether on an exclusive basis or other- 
wise. 


VIII 
[Inspection and Compliance] 


For the purpose of securing compliance 
with this Judgment, duly authorized repre- 
sentatives of the Department of Justice 
shall, upon written request of the Attorney 
General, or the Assistant Attorney General 
in charge of the Antitrust Division, and on 
reasonable notice to the principal office of 
either defendant, be permitted (1) reason- 
able access during the office hours of said 
defendant to all books, ledgers, accounts, 
correspondence, memoranda and other rec- 
ords and documents in the possession or 
under the control of said defendant relating 
to any matters contained in this Judgement; 
and (2) subject to the reasonable conven- 
ience of said defendant and without restraint 
or interference from it, to interview officers 
or employees of said defendant, who may 
have counsel present, regarding such mat- 
ters, and upon request said defendants shall 
submit such written reports as might from 
time to time be reasonably necessary to the 
enforcement of this Judgment. No infor- 
mation obtained by the means provided in 
this Article VIII shall be divulged by any 
representative of the Department of Justice 
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to any person other than a duly authorized 
representative of such Department, except 
in the course of legal proceedings in which 
the United States is a party for the purpose 
of securing compliance with this Judgment, 
or as otherwise required by law. 


IX 
[Jurisdiction Retained] 


Jurisdiction is retained for the purpose of 
enabling any of the parties to this Judg- 
ment to apply to this Court at any time for 
such further orders and directions as may 
be necessary or appropriate for the con- 
struction or carrying out of this Judgment, 
or the modification or termination of any of 
the provisions thereof, or the enforcement 
of compliance therewith and for the punish- 
ment of violations thereof, without costs. 


Exhibit “A” 
[Not reproduced.] 


Exhibit “B” 
20 May 
TORS SS 


Attorney General 
Department of Justice 
Washington, D. C. 


Attention: Mr. Stanley N. Barnes 
Assistant Attorney General 


Dear Sir: Subject: United States of Amer- 
ica v. Westinghouse 
Electric & Manufac- 
turing Company, et al. 
Civil Action 5152 


In connection with the consent decree 
which has been negotiated with the Anti- 
trust Division in the settlement of the above 
case, we wish to confirm our conversations 
with you relative to the “patents acquired 
from Siemens” as defined in the decree and 
the Westinghouse patent licensing policy. 


A list of “patents acquired from Siemens” 
has been compiled and is attached to the 
decree as Exhibit “A.” This is based upon 
an examination of its records by Westing- 
house and to the best of our knowledge 
comprises all of such patents. Should any 
other patents falling within the definition 
be subsequently discovered, we shall so ad- 
vise you and dedicate them to the public 
as contemplated by the decree. 


We have not included any patents other 
than United States patents because neither 
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Westinghouse nor Westinghouse Electric 
International Company owns or has the 
right to grant licenses under any such pat- 
ents outside the United States. 


It is the general policy of Westinghouse 
to grant licenses under its United States 
patents at reasonable royalty rates or for 
other reasonable consideration to any appli- 
cant. Such licenses are generally granted 
on the basis of individual negotiations, with 
the royalty rate or other consideration being 
determined by the individual factors in- 
volved in each case. 


Exceptions to this general policy are made 
(a) with respect to basic or controlling pat- 
ents and (b) grants covering inventions 
upon which large expenditures of time, ef- 
fort or money have been made. Very fre- 


Court Decisions 
U. S. Printing & Novelty Co., Inc. v. FTC 


Number 268 (Ex. Ed.)—20 
6-10-53 


quently, categories (a) and (b) are one and 
the same. Even in these cases, Westinghouse 
usually grants licenses to qualified appli- 
cants. 

In our judgment, none of the patents ac- 
quired from Siemens is basic or controlling. 
All have been the subject of licensing under 
the general policy outlined above since prior 
to World War II. They have been licensed 
with such other Westinghouse patents as 
may have been necessary to enable the li- 
censee to practice the inventions covered 
thereby. Reasonable royalty rates have 
been charged. 

Very truly yours, 


[Signed] E. V. Huggins 
E. V. Huggins 
Vice President 


[7 67,502] U.S. Printing & Novelty Co., Inc., Benjamin Blush, and Jack Blush v. 


Federal Trade Commission. 


In the United States Court of Appeals for the District of Columbia Circuit. No. 


11602. Decided June 4, 1953. 


On petition for review of an order of the Federal Trade Commission. 


Federal Trade Commission Act 


Petition for Review—Lottery Devices—Order Modified—A Federal Trade Commis- 
sion order prohibiting a manufacturing printer from selling in interstate commerce push 
cards, punchboards, or other lottery devices ‘which are to be used, or which, due to their 
design, are suitable for use” in the sale of merchandise to the public by means of a game 
of chance is modified by substituting the words “which are designed or intended to be 
used” for the quoted portion of the order stated above. As modified, the order is now 
consistent with the decision in Hamilton Manufacturing Co. v. Federal Trade Commission, 
1952 TRADE CASES § 67,216. 


See the Federal Trade Commission Act annotations, Vol. 2, J 6125.508, 6501.90. 
Lottery Devices—Jurisdiction of Commission.—A petitioner’s contention that the 


Federal Trade Commission has no authority over the sale of lottery devices is rejected for 
the reasons given in Lichtenstein v. Federal Trade Commission, 1952 TRADE Cases § 67,224. 


See the Federal Trade Commission Act annotations, Vol. 2, § 6125.201. 
For the petitioners: Horace J. Donnelly, Jr., with whom Arthur V. Sullivan, Jr., was 
on the brief. 


For the respondent: Alan B. Hobbes, Special Attorney, Federal Trade Commission, 
with whom Robert B. Dawkins, Assistant General Counsel, Federal Trade Commission, 
was on the brief. 


Modifying and affirming Federal Trade Commission cease and desist order in Dkt. 
5647. 


Before Procror, Fauy, and WASHINGTON, Circuit Judges. 
[Petition for Review] 


Per Curiam [In full text]: Petitioner 
seeks review of an order of the Federal 


Trade Commission.’ The facts are essen- 
tially similar to those in Hamilton Manu- 
facturing Co. v. Federal Trade Commission 


1 The order was issued under authority of 
Section 5 of the Federal Trade Act, 38 Stat. 719 
(1914), as amended, 15 U. S. C. A. § 45. 
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[1952 Trapve Cases § 67,216], 90 U. S. App. 
D. C. 169, 194 F. 2d 346 (1952). The order 
of the Commission forbids petitioner, a 
manufacturing printer, to sell in interstate 
commerce “push cards, punchboards, or 
other lottery devices which are to be used, or 
which, due to their design, are suitable for use 
in the sale or distribution of merchandise 
to the public by means of a game of chance, 
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Commission has no authority over the sale 
of lottery devices. For the reasons given 
by the Ninth Circuit in Lichtenstein v, Fed- 
eral Trade Commission [1952 Trape CASES 
67,224], 194 F. 2d 607, 611 (1952), this 
contention must be rejected. Petitioner also 
attacks the form of the Commission’s order, 
alleging it to be inconsistent with our 
decision in Hamilton Manufacturing Co. v. 


gift enterprise or lottery scheme.’ (Italics 
supplied. ) 


Federal Trade Commission, supra. As to this, 
we agree with petitioner. The order of 
the Federal Trade Commission will be 
amended so as to insert, in replacement of 
the words italicized above, the words ‘which 
are designed or intended to be used.” As 
thus modified, the order will be affirmed. 


So Ordered. 


[Order Modified and Affirmed] 


Petitioner urges that the recent decision 
of the United States Supreme Court in 
United States v. Halseth, 342 U. S. 277 
(1952), establishes that the Federal Trade 


[7 67,503] Automatic Canteen Company of America v. Federal Trade Commission. 


In the Supreme Court of the United States. No. 89. October Term, 1952. Dated 


June 8, 1953. 


On writ of certiorari to the United States Court of Appeals for the Seventh Circuit. 


Robinson-Patman Price Discrimination Act 


Price Discrimination—Knowingly to Induce or Receive a Discrimination in Price— 
Proof of Knowledge of Lower Prices—Cost Justification—Burden.—In an action charging 
that a buyer knowingly induced and received discriminations in price, where there was 
no evidence showing that the discriminations were not justified or were justified on the 
basis of costs, proof that the buyer knew that the price was lower than that charged by 
the seller to its other customers is not sufficient to shift the burden of introducing evidence 
concerning cost justification to the buyer. It would not give fair effect to Section 2 (b) of 
the Clayton Antitrust Act, as amended, to say that the burden of coming forward with 
evidence as to costs and the buyer’s knowledge thereof shifts to the buyer as soon as it 
is shown that the prices differed. The fact that the buyer does not have the required 
information and for good reason should not be required to obtain it has controlling im- 
portance. If Section 2 (b) is to apply to Section 2 (f) of the Act, it must be read as 
enacting what is taken to be its purpose, that of making it clear that ordinary rules of 
evidence were to apply. 


See the Robinson-Patman Act annotations, Vol. 1, J 2213, 2217.12. 


Price Discrimination—Knowingly to Induce or Receive a Discrimination in Price— 
When Buyer Does Not Violate Act.—A buyer does not unlawfully induce or receive a 
discrimination in price if the lower price he induces from a seller is within one of the 
seller’s defenses, such as cost justification, or if the buyer does not know that the price 
it induced or received was not justified. 


See the Robinson-Patman Act annotations, Vol. 1, J 2217.10. 


Price Discrimination—Knowingly To Induce or Receive a Discrimination in Price— 
Prices Prohibited.—The discriminatory price that buyers are forbidden by Section 2 (f) of 
the Clayton Antitrust Act, as amended, to induce cannot include price differentials that 
are not forbidden to sellers in other sections of the Act. Thus, a buyer is not precluded 
from inducing a lower price based on cost differences, or other matters set out in the 
provisos of Sections 2 (a) and 2 (b), that would provide the seller with a defense. 


See the Robinson-Patman Act annotations, Vol. 1, 2217.10. 
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Price Discrimination—Knowingly To Induce or Receive a Discrimination in Price— 
“Knowingly.’”—Section 2 (f) of the Clayton Antitrust Act, as amended, does not reach 
all cases of a buyer’s receipt of a prohibited discrimination in prices; it limits itself to 
cases of knowing receipt of such prices. It can not be argued that the section is violated 
if the buyer knows only that the prices are lower than those offered to other buyers. Such 
a construction would leave the word “knowingly” almost entirely without significance. 
A fairer reading of the section points toward reading the section as making it unlawful 
only to induce or receive prices known to be prohibited discriminations. “If the require- 
ment of knowledge in Section 2 (f) has any significant function, it is to indicate that the 
buyer whom Congress in the main sought to reach was the one who, knowing full well 
that there was little likelihood of a defense for the seller, nevertheless proceeded to exert 


pressure for lower prices.” 


See the Robinson-Patman Act annotations, Vol, 1, 2217.10. 


For the petitioner: Howard F. Baker, Edward F. Howrey, and L. A. Gravelle, Wash- 
ington, D. C., and Emil N. Levin, J. Arthur Friedlund, and Elmer M. Leesman, Chicago, III. 


For the respondent: Robert L. Stern, Acting Solicitor General, and W. T. Kelley, 


General Counsel, Federal Trade Commission. 


Reversing and remanding a judgment of the U. S. Court of Appeals, Seventh Circuit, 


1952 Trade Cases { 67,211, 67,239, in Dkt. 4933. 


[Inducing Discriminations—Issue] 


Mr. Justice FRANKFURTER delivered the 
opinion of the Court [Jn full text]: The 
Robinson-Patman Act, directed primarily 
against sellers who discriminate in favor 
of large buyers, includes a provision under 
which proceedings may be had against buy- 
ers who knowingly induce or receive dis- 
criminatory prices. That provision, §2 (f) 
of the Act, is here for construction for the 
first time as a result of a complaint issued 
by the Federal Trade Commission against 
petitioner, a large buyer of candy and other 
confectionery products for resale through 
230,000-odd automatic vending machines 
operated in 33 States and the District of 
Columbia. Petitioner, incorporated in 1931, 
has enjoyed rapid growth and has attained, 
so we are told, a dominant position in the 
sale of confectionery products through vend- 
ing machines. 


[Prior Proceedings | 


The Commission introduced evidence that 
petitioner received, and in some instances 
solicited, prices it knew were as much as 
33% lower than prices quoted other pur- 
chasers, but the Commission has not at- 
tempted to show that the price differentials 


exceeded any cost savings that sellers may 
have enjoyed in sales to petitioner. Peti- 
tioner moved to dismiss the complaint on 
the ground that the Commission had not 
made a prima facie case. This motion was 
denied; the Commission stated that a prima 
facie case of violation had been established 
by proof that the buyer received lower 
prices on like goods than other buyers, “well 
knowing that it was being favored over 
competing purchasers,” under circumstances 
where the requisite effect on competition 
had been shown. The question whether 
the price differentials made more than due 
allowance for cost differentials did not need 
to be decided “at this stage of the proceed- 
ing.” On petitioner’s failure to introduce 
evidence, the Commission made findings 
that petitioner knew the prices it induced 
were below list prices and that it induced 
them without inquiry of the seller, or assur- 
ance from the seller, as to cost differentials 
which might justify the price differentials. 
The Commission thereupon entered a cease 
and desist order. 46 F. T. C. 861. On re- 
view, the Court of Appeals affirmed,’ hold- 
ing that the Commission’s prima facie case 
under §2 (f) does not require showing ab- 
sence of a cost justification. [1952 TraprE 
CAsEs J 67,211] 194 F. 2d 433. 


1 The Court also granted enforcement of the 
order on a cross petition by the Commission. 
The Commission concedes the impropriety of 
this action under our decision in Federal Trade 
Commission v. Ruberoid Co. [1952 TRADE 
CASES { 67,279], 343 U. S. 470, rendered after 
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the decision of the Court of Appeals in the 
case now before us. In view of this concession, 
we assume that the Court of Appeals, on the 
remand of this case, will, without further direc- 
tion, reconsider its order for enforcement. 
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Section 2 (f) of the Robinson-Patman 
Act, roughly the counterpart, as to buyers, 
of sections of the Act dealing with discrimi- 
nation by sellers, is a vital prohibition in 
the enforcement scheme of the Act. In situ- 
ations where buyers may have difficulty in 
proving their sellers’ costs, §2 (f) could, if 
the Commission’s view in this case prevails, 
become a major reliance for simplified en- 
forcement of the Act not only by the Com- 
mission but by plaintiffs suing for treble 
damages. Such enforcement, however, might 
readily extend beyond the prohibitions of 
the Act and, in doing so, help give rise to 
a price uniformity and rigidity in open con- 
flict with the purposes of other antitrust 
legislation. We therefore thought it neces- 
sary to grant certiorari. 344 U. S. 809. 


Enforcement of the Clayton Act’s origi- 
nal declaration against price discrimination 
Was so frustrated by inadequacies in the 
statutory language that Congress in 1936 
enacted the sweeping amendments to that 
Act contained in what is known as the 
Robinson-Patman Act. 49 Stat. 1526, 15 
U.S. C. § 13. Chief among the inadequacies 
had been express exemption of price dis- 
crimination in the sales of different quanti- 
ties of like goods, an exemption that was 
interpreted as leaving quantity-discount 
sellers free to grant discounts to quantity 
buyers that exceeded any cost savings in 
selling to such buyers. Goodyear Tire & 
Rubber Co. v. F_T. C., 101 F. 2d 620: Inan 
effort to tighten the restriction against price 
discrimination inimical to the public inter- 
est, Congress enacted two provisions bear- 


2 The two prohibitions are as follows: 


“See. 2. (a) That it shall be unlawful for 
any person engaged in commerce, in the course 
of such commerce, either directly or indirectly, 
to discriminate in price between different pur- 
chasers of commodities of like grade and qual- 
ity, where either or any of the purchases 
involved in such discrimination are in com- 
merce, where such commodities are sold for 
use, consumption, or resale within the United 
States or any Territory thereof or the District 
of Columbia or,any insular possession or other 
place under the jurisdiction of the United States, 
and where the effect of such discrimination may 
be substantially to lessen competition or tend 
to create a monopoly in any line of commerce, 
or to injure, destroy, or prevent competition 
with any person who either grants or knowingly 
receives the benefit of such discrimination, or 
with customers of either of them: Provided, 
That nothing herein contained shall prevent 
differentials which make only due allowance 
for differences in the cost of manufacture, sale, 
or delivery resulting from the differing methods 
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ing on the issues in this case.” It made 
price discrimination in the sale of like goods 
unlawful without regard to quantity, although 
quantity discounts, like other price differ- 
entials, could still be justified if they made 
“no more than due allowance” for cost 
differences in sales to different buyers. 
Congress in addition sought to reach the 
large buyer, capable of exerting pressure 
on smaller sellers, by making it unlawful 
“knowingly to induce or receive a discrimi- 
nation in price which is prohibited by this 
section.” 
[Formation of Issue] 


Since precision of expression is not an 
outstanding characteristic of the Robinson- 
Patman Act, exact formulation of the issue 
before us is necessary to avoid inadvertent 
pronouncement on statutory language in 
one context when the same language may 
require separate consideration in other set- 
tings. Familiar but loose language affords 
too ready a temptation for comprehensive 
but loose construction. We therefore think 
it imperative in this case to confine our- 
selves as much as possible to what is in 
dispute here. 


[ Burden—Evidence]| 


We are here asked to settle a controversy 
involving simply the burden of coming for- 
ward with evidence under §2 (f) of the 
Act. The record, so abundant in its in- 
stances of individual transactions that the 
Commission itself felt bound to animadvert 
on undue proliferation of the evidence by 
Government lawyers,® may be taken as pre- 
senting varying degrees of bargaining pres- 


or quantities in which such commodities are 
to such purchasers sold or delivered: yi 


{The other provisos of § 2 (a), not relevant 
here, concern the grant of authority to the 
Commission to establish quantity limits, recog- 
nition of the seller’s right to select his cus- 
tomers under certain conditions, and exemption 
of price changes made in response to changing 
market conditions. ] > 


“(f) That it shall be unlawful for any person 
engaged in commerce, in the course of such 
commerce, knowingly to induce or receive a 
discrimination in price which is prohibited by 
this section.’’ 

3 The Commission recognized the need, com- 
mon in antitrust litigation, for care on the part 
of the prosecuting officers not to overburden 
the record. ‘‘The record in this case does not 
disclose the reason for such a plethora of 
cumulative evidence as was adduced by Gov- 
ernment counsel in the instant matter. Neither 
harassment of litigants nor the waste of Gov- 
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sure exerted by a buyer on a seller to obtain 
prices below those quoted other purchasers. 
In some instances, so the Commission found, 
petitioner’s method was to “inform pro- 
spective suppliers of the prices and terms 
of sale which would be acceptable to [pe- 
titioner] without consideration or inquiry as 
to whether such supplier could justify such 
a price on a cost basis or whether it was 
being offered to other customers of the 
supplier.” 46 F. T. C., at 888. A typical 
instance of the maximum pressure found by 
the Commission was a series of negotiations 
in which representatives of petitioner sought 
to explain to a prospective supplier the kind 
of savings he might enjoy in sales to peti- 
tioner and might make the basis of a price 
differential. In such instances, petitioner 
sometimes gave the supplier estimates of 
what it considered “representative” per- 
centage savings on various costs such as 
freight, sales costs, packaging, and returns 
and allowances.* 


[No Finding Negativing Cost Savings] 


The Commission made no finding nega- 
tiving the existence of cost savings or stat- 
ing that whatever cost savings there were 
did not at least equal price differentials 
petitioner may have received. It did not 
make any findings as to petitioner’s knowl- 
edge of actual cost savings of particular 
sellers and found only, as to knowledge, that 
petitioner knew what the list prices to other 
buyers were. Petitioner, for its part, filed 
offers of proof that many sellers would 
testify that they had never told petitioner 
that the price differential exceeded cost 
savings. An offer of proof was in turn 
made by the Commission as to the testi- 
mony of these sellers on cross-examination; 
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such proof would have brought out that 
petitioner never inquired of its suppliers 
whether the price differential was in excess 
of cost savings, never asked for a written 
statement or affidavit that the price differ- 
entials did not exceed such savings, and 
never inquired whether the seller had made 
up “any exact cost figures” showing cost 
savings in serving petitioner. 


Petitioner claims that the Commission 
has not, on this record, made a prima facie 
case of “knowing inducement of prices that 
made more than due allowance for cost 
differences,” while the Commission con- 
tends that it has established a prima facie 
case, justifying entry of a cease and de- 
sist order where the buyer fails to intro- 
duce evidence. Before proceeding to an 
examination of the statutory provisions, it 
is desirable to consider the kind of evidence 
about which this dispute centers. Petitioner 
is saying in effect that under the Commis- 
sion’s view, the burden of introducing evi- 
dence as to the seller’s cost savings and the 
buyer’s knowledge thereof is put on the 
buyer; this burden, petitioner insists, is so 
difficult to meet that it would be unreason- 
able to construe the language Congress has 
used as imposing it. If so construed, the 
statute, petitioner contends, would create a 
presumption so lacking rational connection 
with the fact established as to violate due 
process. 


[Cost Showings] 


We have been invited to consider in this 
connection some of the intricacies inherent 
in the attempt to show costs in a Robinson- 
Patman Act proceeding. The elusiveness 
of cost data, which apparently cannot be 
obtained from ordinary business records, 
is reflected in proceedings against sellers.® 


ernment funds in needless reiteration through 
cumulative evidence should be countenanced, 
nor does it seem that it was necessary to name 
14 sellers as typical of a group from which 
respondents had induced or received discrimi- 
nations in price, and certainly the records of 
not more than 5 of such sellers would have 
supplied ample evidence of such discriminations 
or price differentials.’’ In re Automatic Canteen 
Co. of America, 46 F. T. C. 861, 892. Failure 
to limit the evidence in some such way to 
typical transactions would create an especially 
heavy burden in a proceeding against a buyer 
under § 2 (f) such as that here, where discrimi- 
natory sales were alleged to have been made 
by about 80 of the buyer’s 115 suppliers. 


* Although the Commission recited such in- 
stances, it did not relate them to what the 
buyer should have known as to costs. It did 
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not find from such instances that the circum- 
stances should have provoked inquiry in the 
mind of a prudent business man. In short, we 
do not have a case in which the Commission 
in its informed judgment was led to conclude 
that in the circumstances knowing acceptance 
or inducement of a preference justified an in- 
ference of knowledge as to costs® 


5 For a collection of relevant authorities and 


secondary material available on cost showings 


under the Act, see Note, 65 Harv. L. Rev. 1011. 
See also Fuchs, The Requirement of Exactness 
in the Justification of Price and Service Dif- 
ferentials under the Robinson-Patman Act, 30 
Tex. L.. Rev. 1; Haslett, Price Discriminations 
and their Justifications under the Robinson- 
Patman:Act of 1936, 46 Mich. L. Rev. 450, 472; 
Sawyer,: Accounting and Statistical Proof. in 
Price Discrimination Cases, 36 Iowa L. Rev, 244. 
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Such proceedings make us aware of how 
dificult these problems are, but this record 
happily does not require us to examine cost 
problems in detail. It is sufficient to note 
that, whenever costs have been in issue, 
the Commission has not been content with 
accounting estimates; a study seems to 
be required, involving perhaps stop-watch 
studies of time spent by some personnel 
such as salesmen and truck drivers, numeri- 
cal counts of invoices or bills and in some 
instances of the number of items or entries 
on such records, or other such quantitative 
measurement of the operation of a business.® 
What kind of proof would be required of a 
buyer we do not know. The Commission 
argues that knowledge generally available 
to the buyer from published data or experi- 
ence in the trade could be used by petitioner 
to make a reasonable showing of his sellers’ 
costs. There was no suggestion in the Com- 
mission’s opinion, however, that. it would 
take a different attitude toward cost show- 
ings by a buyer than it has taken with 
respect to sellers, and “general knowledge 
of the trade,’ to use the Commission’s 
phrase, unsupported by factual analysis has 
as yet been far from acceptable, and indeed 
has been strongly reproved by Commission 
accountants, as the basis for cost showings 
in other proceedings before the Commission.” 


[Showing Sellers Costs—Heavy Burden] 


No doubt the burden placed on petitioner 
to show his sellers’ costs, under present 
Commission standards, is heavy. Added to 
the considerable burden that a seller him- 
self may have in demonstrating costs is the 
fact that the data not only are not in the 
buyer’s hands but are ordinarily obtainable 
even by the seller only after detailed investi- 


For discussion of specific cost cases under the 


Act, see Aronson, Defenses under the Robinson- 
Patman Act, in Business and the Robinson- 
Patman Law (Werne ed.), 212, 227; Taggart, 
The Cost Principle in Minimum Price Regula- 
tion, 110, 8 Mich. Bus. Studies 151, 260 (1938); 
Warmack, Cost Accounting Problems under the 
Robinson-Patman Act, CCH Robinson-Patman 
Act Symposium (1947) 105; Comment, 35 Iil. 
L. Rev. 60. 

6 Federal Trade Commission rulings in some 
cost cases ‘‘demonstrate that expert testimony 
and other evidence extrinsic to an actual cost 
analysis will be given little weight by the Com- 
mission. The FTC apparently believes that 
such materials lack the objectivity and rele 
vance of the approved method of analysis.’’ 
Note, 65 Harv. L. Rev. 1011, 1013-1014. See also 
Warmack, supra, note 5. Compare In re Minne- 
apolis-Honeywell Regulator Co., 44 F. T. C. 351, 
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gation of the business. A subpoena of the 
seller’s records is not likely to be adequate. 
It is not a question of obtaining information 
in the seller’s hands.S It is a matter of 
studying the seller’s business afresh. Insist- 
ence on proof of costs by the buyer might 
thus have other implications; it would almost 
inevitably require a degree of cooperation 
between buyer and seller, as against other 
buyers, that may offend other antitrust 
policies, and it might also expose the seller’s 
cost secrets to the prejudice of arm’s-length 
bargaining in the future. Finally, not one 
but, as here, approximately 80 different 
sellers’ costs may be in issue. 


[Scope of Prohibition] 


It is against this background that the 
present dispute arises. The legislative set- 
ting indicates congressional recognition of 
the need to charge buyers with a responsi- 
bility for price discrimination comparable, 
so far as possible, to that placed on sellers. 
Thus, at the least, we can be confident in 
reading the words in §2 (f), “a discrimi- 
nation in price which is prohibited by this 
section,” as a reference to the substantive 
prohibitions against discrimination by sell- 
ers defined elsewhere in the Act.® It is 
therefore apparent that the discriminatory 
price that buyers are forbidden by §2 (f) 
to induce cannot include price differentials 
that are not forbidden to sellers in other 
sections of the Act, and, what is pertinent 
in this case, a buyer is not precluded from 
inducing a lower price based on cost differ- 
ences that would provide the seller with a 
defense. This reading is, indeed, not seri- 
ously disputed by the parties. For we are 
not dealing simply with a “discrimination 
in price;””” the “discrimination in price” in 


394, a case in which ‘‘an extensive cost study’’ 
resulting from ‘‘sincere and extensive efforts’’ 
was in part accepted. 

™See, e. g., Warmack, 
LOT5” 110: 

8 Of. Longman, Distribution Cost Analysis, 
250, and articles cited swpra, note 5. 

2 See, e. g., 80 Cong. Rec. 6428, 9419; H. R. 
Rep. No. 2951, 74th Cong., 2d Sess. 8. 

1 Were that the case, it might strictly be 
argued that the seller’s ‘‘defenses’’ are not 
relevant in a §2 (f) proceeding and that what 
is prohibited is the knowing inducement or 
receipt of a price lower than that accorded 
competing buyers. Such an interpretation has 
ambiguous legislative support. Congressman 
Utterback, in submitting the conference report 
to the House, stated, “. . . a discrimination 
is more than a mere difference. Underlying 
the meaning of the word is the idea that some 
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§2 (f) must be one “which is prohibited 
by this section.” Even if any price differ- 
ential were to be comprehended within 
the term “discrimination in price,” §2 (f), 
which speaks of prohibited discriminations, 
cannot be read as declaring out of bounds 
price differentials within one or more of 
the “defenses” available to sellers, such as 
that the price differentials reflect cost dif- 
ferences, fluctuating market conditions, or 
bona fide attempts to meet competition, as 
those defenses are set out in the provisos 


of §§ 2 (a) and 2 (b). 


[Limitation—‘Knowingly” | 


This is not to say, however, that the 
converse follows, for §2 (f) does not reach 
all cases of buyer receipt of a prohibited 
discrimination in prices. It limits itself to 
cases of knowing receipt of such prices. 
The Commission seems to argue, in part, 
that the substantive violation occurs if the 
buyer knows only that the prices are lower 
than those offered other buyers. Such a 
reading not only distorts the language but 
would leave the word “knowingly” almost 
entirely without significance in §2 (f). A 
buyer with no knowledge whatsoever of 
facts indicating the possibility that price 
differences were not based on cost differ- 
ences would be liable if in fact they were 
not. We have seen above that §2 (f) does 
not refer to all price differentials. But we 
do not think that price differentials, even 
as a matter of uncritical impression, come 
so often within the prohibited range of price 
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discriminations that the language can in 
any way be read one way for some pur- 
poses and another in relation to the word 
“knowingly.” 


[Commission’s Construction Not Justified] 


The Commission’s attempts in this case 
to limit the word “knowingly” to a more 
reasonable area of prohibition are not, we 
think, justified by the language Congress 
has used. The Commission argues that 
Congress was attempting to reach buyers 
who through their own activities obtain a 
special price and that “knowingly to induce 
or receive’ can be read as charging such 
buyers with responsibility for whatever 
unlawful prices result. But that argument 
would comprehend any buyer who engages 
in bargaining over price. If the Commission 
means buyers who exert undue pressure, 
the argument might find greater support in 
the legislative background but less in the 
language Congress has employed. Such a 
reading not only ignores the word “receive” 
but opens up even more entangling diffi- 
culties with interpretation of what is undue 
pressure.” 


The Commission also urges, from legis- 
lative explanation of similar language in 
§ 2 (a), that the word “receive” can in some 
way be limited to a continued and systematic 
receipt of lower prices that could fairly 
charge the recipient with knowledge of 
illegality.” While we need not decide 
whether systematic receipt of prices in itself 


relationship exists between the parties to the 
discrimination which entitles them to equal 
treatment, whereby the difference granted to 
one casts some burden or disadvantage upon the 
other.’’ 80 Cong. Rec. 9416. Plainly enough, 
under this statement, a discrimination in price 
may mean either a price differential in sales 
to two competitors, or a price differential in 
sales to two competitors which, because of an 
absence of cost or other justification, puts the 
unfavored competitor at a disadvantage. Com- 
pare Haslett, supra, note 5, at 453-466, with 
McAllister, Price Control by Law in the United 
States, 4 Law & Contemp. Prob. 273, 291. In 
any event, controversy over the meaning of the 
isolated phrase ‘‘discrimination in price’’ is 
beside the point here. 

4 Time and again there was recognition in 
Congress of a freedom to adopt and pass on 
to buyers the benefits of more economical 
processes, see, e. g., H. R. Rep. No. 2287, 74th 
Cong., 2d Sess. 10, 17; 80 Cong. Rec. 9415, 
9417; buyer pressure to obtain the benefits of 
such savings could certainly not be undue 
pressure. Cf. Edwards, Maintaining Competi- 
tion, 161. The Commission’s findings do not 
suggest such a discrepancy in bargaining posi- 
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tion between this buyer and his suppliers as 
to warrant characterizing the buyer as ‘‘bludg- 
eoning.’’ The Commission did find that those 
on whom the greatest ‘‘pressure’’ was exerted 
were such not inconsiderable candy manufac- 
turers as the Curtiss Candy Co and W. F. 
Schrafft & Sons Corp. 

12See H. R. Rep. No. 2951, 74th Cong., 2d 
Sess. 5-6, explaining the language in §2 (a) 
quoted supra, note 2, ‘‘or prevent competition 
with any person who either grants or know- 
ingly receives the benefit of such discrimina- 
tion,’’ as follows: The purpose of the addition 
of the word ‘‘knowingly”’ ‘‘is to exempt from 
the meaning of the surrounding clause those 
who incidentally receive discriminatory prices 
in the routine course of business without special 
solicitation, negotiation, or other arrangement 
for them on the part of the buyer or seller, 
and who are therefore not justly chargeable 
with knowledge that they are receiving the 
benefit of such discrimination.’’ The context 
in which this explanation was given, as well 
as the precise language, so differs from § 2 (f) 
that this interpretation does not present a con- 
tradiction between it and our reading of § 2 (f). 
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could ever be sufficient to give the buyer 
the requisite knowledge,* we think, as the 
argument itself recognizes, that the inquiry 
must be into the buyer’s knowledge of the 
illegality. 

Not only are the arguments of the Com- 
mission unsatisfying, but we think a fairer 
reading of the language and of what limited 
legislative elucidation we have points to- 
ward a reading of §2 (f) making it unlawful 
only to induce or receive prices known to be 
prohibited discriminations.“ For §2 (f) 
was explained in Congress as a provision 
under which a seller, by informing the buyer 
that a proposed discount was unlawful 
under the Act, could discourage undue pres- 
sure from the buyer.” Of course, such de- 
vices for private enforcement of the Act 
through fear of prosecution could equally 
well have been achieved by providing that 
the buyer would be liable if, through the 
seller or otherwise, he learned that the price 
he sought or received was lower than that 
accorded competitors, but we are unable, in 
the light of congressional policy as ex- 
pressed in other antitrust legislation, to read 
this ambiguous language as putting the 
buyer at his peril whenever he engages in 
price bargaining. Such a reading must be 
rejected in view of the effect it might have 
on that sturdy bargaining between buyer 
and seller for which scope was presumably 
left in the areas of our economy not other- 
wise regulated.* Although due considera- 
tion is to be accorded to administrative 
construction where alternative interpreta- 
tion is fairly open, it is our duty to reconcile 
such interpretation, except where Congress 
has told us not to, with the broader antitrust 
policies that have been laid down by Con- 
gress. Even if the Commission has, by 
virtue of the Robinson-Patman Act, been 
given some authority to develop policies in 
conflict with those of the Sherman Act in 
order to meet the special problems created 
by price discrimination, we cannot say that 
the Commission here has adequately made 
manifest reasons for engendering such a 
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conflict so as to enable us to accept its 
conclusion, Cf. Eastern-Central Motor Car- 
riers Assn. v. United States, 321 U. S. 194, 
211-212. 


[Liability of Buyer—Shifting of Burden] 


We therefore conclude that a buyer is 
not liable under §2 (f) if the lower prices 
he induces are either within one of the 
seller’s defenses such as the cost justification 
or not known by him not to be within one 
of those defenses. This conclusion is of 
course only a necessary preliminary in this 
case. As we have noted earlier, the precise 
issue in the case before us is the burden of 
introducing evidence—a separate issue, though 
of course related to the substantive pro- 
hibition. This issue, involving as it does 
some of the same considerations, reguires 
us further to consider a balance of con- 
venience in the light of whatever evidentiarv 
rules Congress has laid down for proceed- 
ings under the Act. Assuming, as we have 
found, that there is no substantive violation 
if the buyer did not know that the prices 
it induced or received were not cost-justi- 
fied, we must in this case determine whether 
proof that the buyer knew that the price 
was lower is sufficient to shift the burden of 
introducing evidence to the buyer. 


[Showing of Prima Facte Case] 


The Commission, in support of its posi- 
tion that it need only show the buyer’s 
knowledge that the prices were lower, em- 
ploys familiar interpretative tools without 
adequate regard to their immediate service- 
ability. It labels a seller’s defense, such as 
the cost-justification, as an “exception to the 
general prohibition” and from this argues 
that under conventional rules of evidence 
the Commission need come forward with 
evidence of violation only of the “general 
prohibition.” This interpretation has foun- 
dation in the many commonsensical read- 
ings of comparable prohibitions so as to put 
the burden of showing a justification on the 


13 See pp. 19-20, post. 

14 We of course do not, in so reading § 2 (f), 
purport to pass on the question whether a ‘‘dis- 
erimination in price’’ includes the prohibitions 
in such other sections of the Act as §§2 (d) 
and 2 (e). 

15 Congressman Utterback, in presenting the 
conference report to the House, spoke quite 
clearly in terms indicating that the provisions 
of §2 (f) contemplated only the buyer who 
knew that the price was not justified by costs. 
Section 2 (f) ‘‘makes it easier [for the manu- 
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facturer] to resist the demand for sacrificial 
price cuts coming from mass-buyer customers, 
since it enables him to charge them with knowl- 
edge of the illegality of the discount, and equal 
liability for it, by informing them that it is 
in excess of any differential which his dif- 
ference in cost would justify as compared with 
his other customers.’’ 80 Cong. Rec. 9419. 

16 Of, Adelman, Effective Competition and the 
Antitrust Laws, 61 Harv. L. Rev. 1289, 1331; 
Edwards, Maintaining Competition, 161. 


{ 67,503 


68,476 


one who claims its benefits. We have said 
as mtcch even in connection with that part 
of §2 (b) of the Robinson-Patman Act 
which attempts to lay down the rules of evi- 
dence under the Act.” That section pro- 
vides, 


“Upon proof being made... that there 
has been discrimination in price... the 
burden of rebutting the prima-facie case 
thus made by showing justification shall 
be upon the person charged with a viola- 
tion of this section.” 


The Commission points out that it was un- 
der this section that we held in the Morton 
Salt case that the burden of showing a cost- 
justification is on the seller in a §2 (a) 
proceeding, and argues that the same bur- 
den is on the buyer. It argues that the 
“prima-facie case thus made” clearly refers 
back to “proof [of] discrimination in price” 
and thus, from our decision in Morton Salt, 
that the prima facie case of a prohibited dis- 
crimination to which §2 (b) refers consists 
only of proof of a difference in prices in 
the sale of like goods having the requisite 
effect on competition. Saying that §2 (f) 
differs from §2 (a) “only in containing the 
express requirement that the buyer shall 
have ‘knowingly’ induced or received such 
price discriminations,” the Commission asks 
us to hold that a prima facie case under 
§2 (f), is made out with a showing of the 
prima facie case of §2 (a) violation “plus 
the additional element of having induced 
or received such discrimination with knowl- 
edge of the facts which made it violative of 
Section 2 (a).” 


[Prima Facte Case of Knowledge] 


We need not concern ourselves with the 
Commission’s interpretation of the words 
“prima-facie case thus made” in §2 (b) 
and the resulting conclusion that if §2 (a) 
and §2 (f) are to be read as counterparts, 
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the elements necessary for a prima facie 
case under § 2 (a) are sufficient for a prima 
facie showing of the “discrimination in price 
which is prohibited by this section” in §2 
(f). However that may be, the Commission 
recognizes that there is an “additional ele- 
ment” resulting from the word “knowingly” 
in §2 (f), and, of course, it is that element 
about which the controversy here centers 
and to which we must address ourselves. 
We may, however, note in passing that con- 
sistency between § 2 (a) and § 2 (f) both as 
to what constitutes the prohibited “dis- 
crimination in price” and as to the elements 
of a prima facie showing of the prohibited 
“discrimintaion in price’ would not be dis- 
turbed by a holding against the Commission 
in this case, for we are concerned here with 
the prima facie showing of knowledge, ad- 
mittedly an independent and separate re- 
quirement of § 2 (f) above and beyond that 
Ofes Za) 


[Construction of Sections 2 (b) and 2 (f)] 


The Commission argues that a prima facie 
case of knowledge is made out when it is 
shown that the buyer knew the facts mak- 
ing the price differential violative of § 2 (a). 
At another point it urges that it must now 
show only “that the buyer affirmatively con- 
tributed to obtaining the discriminatory 
prices by special solicitation, negotiation or 
other action taken by him.” However the 
argument is phrased, the Commission is, on 
this record, insisting that once knowledge 
of a price differential is shown, the burden 
of introducing evidence shifts to the buyer. 
The Commission’s main reliance in this ar- 
gument is § 2 (b), which, as we have stated 
above, we interpreted in the Morton Salt 
case as putting the burden of coming for- 
ward with evidence of a cost justification 
on the seller, on the one, that is, who claimed 
the benefits of the justification. 


1 Federal Trade Commission v. Morton Salt 
Co. [1948-1949 TRADE CASES Jf 62,247], 334 
U. S. 37, 4445. Cf. S. Rep. No. 1502, 74th 
Cong., 2d Sess. 3. Section 2(b) in its entirety 
reads as follows: ‘‘(b) Upon proof being made, 
at any hearing on a complaint under this seec- 
tion, that there has been discrimination in price 
or services or facilities furnished, the burden 
of rebutting the prima-facie case thus made by 
showing justification shall be upon the person 
charged with a violation of this section, and 
unless justification shall be affirmatively shown, 
the Commission is authorized to issue an order 
terminating the discrimination: Provided, how- 
ever, That nothing herein contained shall pre- 
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vent a seller rebutting the prima-facie case thus 
made by showing that his lower price or the 
furnishing of services or facilities to any pur- 
chaser or purchasers was made in good faith 
to meet an equally low price of a competitor, 
or the services or facilities furnished by a 
competitor.’’ Throughout this opinion, a refer- 
ence to § 2(b) is to the procedural language 
preceding the proviso; the language of the 
proviso, which we construed in Standard Oil 
Co. v. Trade Comm’n [1950-1951 TRADE CASES 
| 62,746], 340 U. S. 231, is referred to only when 
we speak of the ‘‘proviso of § 2(b).” 

*#8In this connection, see swpra, note 4, and 
post, note 24, 
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To this it is answered that although § 2 
(b) does speak not of the seller but of the 
“person charged with a violation of this 
section,” other language in §2 (b) and its 
Proviso seems directed mainly to sellers,” 
that the legislative chonology of the various 
provisions ultimately resulting in the Rob- 
inson-Patman Act indicates that § 2 (b) was 
drafted with sellers in mind, and that the 
few cases so far decided have dealt only 
with sellers. 


A confident answer cannot be given; some 
answer must be given. We think we must 
read the infelicitous language of §2(b) as 
enacting what we take to be its purpose, 
that of making it clear that ordinary rules of 
evidence were to apply in Robinson-Patman 
Act proceedings.” If §2 (b) is to apply to 
§2 (f), although we do not decide that it 
does because we reach the same result 
without it, we think it must so be read. Con- 
siderations of fairness and convenience op- 
erative in other proceedings must, we think, 
have been controlling in the drafting of 
§2 (b), for it would require far clearer lan- 
guage than we have here to reach a contrary 
result. Cf. Addison v. Holly Hill Co., 322 
U. S. 607, 617-618. If that is so, however, 
decisions striking the balance of convenience 
for Commission proceedings against sellers 
are beside the point. And we think the 
fact that the buyer does not have the re- 
quired information, and for good reason 
should not be required to obtain it, has 
controlling importance in striking the bal- 
ance in this case. This result most nearly 
accommodates this case to the reasons that 
have been given by judges and legislators 


1 For example, the language of the proviso 
of § 2(b) concerning price differentials made to 
meet competition refers only to ‘‘a seller’’; 
further, the authority given the Commission 
under § 2(b) when justification is not shown 
is ‘‘to issue an order terminating the dis- 
crimination,’’ an order that could not usefully 
be directed to buyers. But cf. 80 Cong. Rec. 
9418. 

20 Congressman Patman, describing the § 2(b) 
rule as to the burden of proof, said: ‘‘It means 
exactly the rule of law today. It is a restate- 
ment of existing law. So far as I am con- 
cerned you can strike it out. It makes no 
difference. It is the law of this land exactly as 
it is written there.’’ 80 Cong. Rec. 8231. 

2Jt does not aid understanding to suggest 
that § 2(f) has the same significance, as to a 
knowing buyer, as other sections of the Act 
have as to a knowing seller. A buyer knowing 
he is receiving a lower price cannot be said to 
be in the same position as a seller granting a 
lower price. The language of the statute bars 
such a construction. Even if the buyer has the 
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for the rule of §2 (b), that is, that the 
burden of justifying a price differential ought 
to be on the one who “has at his peculiar 
command the cost and other record data 
by which to justify such discriminations.” ” 
Where, as here, such considerations are in- 
applicable, we think we must disregard 
whatever contrary indications may be drawn 
from a merely literal reading of the lan- 
guage Congress has used. It would not 
give fair effect to §2 (b) to say that the 
burden of coming forward with evidence as 
to costs * and the buyer’s knowledge there- 
of shifts to the buyer as soon as it is shown 
that the buyer knew the prices differed. 
Certainly the Commission with its broad 
power of investigation and subpoena, prior 
to the filing of a complaint, is on a better 
footing to obtain this information than the 
buyer. Indeed, though it is of course not 
for us to enter the domain of the Commis- 
sion’s discretion in such matters, the Com- 
Mission may in many instances find it not 
inconvenient to join the offending seller in 
the proceedings. 


[Knowledge That Prices Cannot Be 
Justified] 


If the requirement of knowledge in § 2 (f) 
has any significant function, it is to indicate 
that the buyer whom Congress in the main 
sought to reach was the one who, knowing 
full well that there was little likelihood of a 
defense for the seller, nevertheless pro- 
ceeded to exert pressure for lower prices. 
Enforcement of the provisions of §2 (f) 
against such a buyer should not be difficult. 
Proof of a cost justification being what it is, 


“‘same’’ burden as the seller, the fact that a 
seller has the burden to show his costs does 
not automatically, by virtue of § 2(f), become 
a buyer’s burden to show the seller’s cost. Nor 
has Federal Trade Commission v. Staley Mfg. 
Co, [1944-1945 TRADE CASES f 57,364], 324 
U. S. 746, 759-760, any helpful relation to the 
problem of this case, if for no other reason 
than that that case did not call for a detailed 
consideration of the procedural portions of 
§ 2(b). 

280 Cong. Rec. 3599. Samuel H. Moss, Inc. 
v. Federal Trade Commission [1944-1945 TRADE 
CASES { 57,353], 148 F. 2d 378, 379; 80 Cong. 
Rec. 8241. 

22 Our view that § 2(b) permits consideration 
of conventional rules of fairness and convenience 
of course requires application of those rules to 
the particular evidence in question. Evidence, 
for example, that the seller’s price was made 
to meet a competing seller’s offer to a buyer 
charged under § 2(f) might be available to a 
buyer more readily even than to a seller. 
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too often no one can ascertain whether a 
price is cost-justified. But trade experience 
in a particular situation can afford a suffh- 
cient degree of knowledge to provide a basis 
for prosecution. By way of example, a buy- 
er who knows that he buys in the same 
quantities as his competitor and is served 
by the seller in the same manner or with 
the same amount of exertion as the other 
buyer can fairly be charged with notice that 
a substantial price differential cannot be 
justified. The Commission need only to 
show, to establish its prima facie case, that 
the buyer knew that the methods by which 
he was served and quantities in which he 
purchased were the same as in the case of 
his competitor. If the methods or quan- 
tities differ, the Commission must only 
show that such differences could not give 
rise to sufficient savings in the cost of man- 
ufacture, sale or delivery to justify the price 
differential, and that the buyer, knowing 
these were the only differences, should have 
known that they could not give rise to suffi- 
cient cost savings. The showing of knowl- 
edge, of course, will depend to some extent 
on the size of the discrepancy between cost 
differential and price differential, so that 
the two questions are not isolated. A show- 
ing that the cost differences are very small 
compared with the price differential and 
could not reasonably have been thought to 
justify the price difference should be suffi- 
cient. 


What other circumstances can be shown 
to indicate knowledge on the buyer’s part 
that the prices cannot be justified we need 
not now attempt to illustrate; but surely 
it will not be an undue administrative bur- 
den to explain why other proof may be 
sufficient to justify shifting the burden of 
introducing evidence that the buyer is or is 
not an unsuspecting recipient of prohibited 
discriminations. We think, in any event, it 
is for the Commission to spell out the need 
for imposition of such a harsh burden of 
introducing evidence as it appears to have 
sought in this case. Certainly we should 


24We need not in this case. consider the 
weight that can be attached to affirmative state- 
ments by the seller to the buyer that a price 
was or was not cost-justified, since there were 
no such statements in this case. See supra, 
p. 6. We need not now consider whether in 
an appropriate case the Commission may find 
it necessary to subject such statements to 
careful scrutiny. Thus, for instance, the Com- 
mission may consider that a seller stating that 
a price would be unlawful might in some situa- 
tions be puffing rather than stating anything 
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have a more solid basis than an unexplained 
conclusion before we sanction a rule of evi- 
dence that contradicts antitrust policy and 
the ordinary requirements of fairness. While 
this Court ought scrupulously to abstain 
from requiring of the Commission particu- 
larization in its findings so exacting as to 
make this Court in effect a court of review 
on the facts, it is no less important, since 
we are charged with the duty of reviewing 
the correctness of the standards which the 
Commission applies and the essential fair- 
ness of the mode by which it reaches its 
conclusions, that the Commission do not 
shelter behind uncritical generalities or such 
looseness of expression as to make it essen- 
tially impossible for us to determine what 
really lay behind the conclusions which we 
are to review. Cf. United States v. Chicago, 
Me Sh Po & Pa Re Con294 eS 2499 510-5iae 


[Burden of Introducing Evidence Decided] 


Because of our view of the balance of 
convenience in these circumstances, we do 
not reach petitioner’s claim that the Com- 
mission is in effect saying that knowledge 
of a difference in prices creates a presump- 
tion of knowledge that the price was un- 
lawful, a presumption it claims would fall 
for lack of rational connection under Tot vw. 
United States, 319 U. S. 463. Cf. Note, 
E[dmund] M. M[organ], 56 Harv. L. Rev. 
1324. It has seemed to us unnecessary in 
this case to speak of presumptions, and we 
need only call attention to the fact that in 
this case, as in the Tot case, we have dealt 
only with the burden of introducing evi- 
dence and not with the burden of persua- 
sion, as to which different considerations 
may apply. 


The judgment of the Court of Appeals, 
accordingly, is reversed as to the charges 
in Count II of the complaint (Count I is 
not before us), and the case is remanded 
to that court with instructions to remand 
it to the Federal Trade Commission for 


which a buyer can rely on or should be charged 
with. On the other hand, the Commission may 
in some circumstances wish to refuse to accept 
a buyer’s claim that he relied on an affidavit 
or other assurance from the seller that price dif- 
ferentials were cost-justified; the furnishing of 
such an assurance might, together with other 
circumstances, indicate a sufficient absence of 
arm’s-length bargaining to raise serious doubts 
as to the weight the assurance should be given 
in support of a buyer’s claim. 
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such further action as is open under this 
Opinion. 
It is so ordered. 


[Dissenting Opinion] 


Mr. Justice Douctas, with whom Mr. Jus- 
TICE BLacK and Mr. Justice REED concur, 
dissenting. 

This decision is a graphic illustration of 
the way in which a statute can read with 
enervating effect. 


[Analysis of Statutory Provisions] 


Section 2 (b) of the Clayton Act, 38 
Stat. 730, as amended by the Robinson- 
Patman Act, 49 Stat. 1526, 15 U. S.C. § 13 
(b) provides that where proof is made that 
there has been “discrimination in price or 
services or facilities furnished, the burden of 
rebutting the prima facie case thus made by 
showing justification shall be upon the person 
charged with a violation of this section, and 
unless justification shall be affirmatively 
shown, the Commission is authorized to 
issue an order terminating the discrimina- 
tion .’ (Italics added.) 


Section 2 (f) makes it unlawful “for any 
person” engaged in commerce “knowingly to 
induce or receive a discrimination in price 
which is prohibited by this section.” (Italics 
added.) 

The words “the person charged” as used 
in §2 (b) and the words “any person” used 
in §2 (f) plainly include buyers as well as 
sellers, 

The nature of the discrimination con- 
demned is made clear in §2 (a). It out- 
laws discrimination “in price between 
different purchasers of commodities of like 
grade and quality” where the effect is sub- 
stantially to prevent or lessen competition 
or tend to create a monopoly as respects 
any person “who either grants or know- 
ingly receives the benefit of such discrimina- 
tion.’ But it permits price differentials 
“which make only due allowance for dif- 
ferences in the cost of manufacture, sale, 
or delivery resulting from the differing 
methods or quantities” in which the com- 
modities are sold or delivered. 
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In the present case, the Court determines 
that even though “a buyer knew that the 
price was lower,” such knowledge is insuffi- 
cient to “shift the burden of introducing 
evidence to the buyer.” But § 2 (b) requires 
the person shown to practice a discrimina- 
tion to establish a justification. Section 
2 (f) was intended to make clear that the 
same bans and burdens are on a knowing 
buyer obtaining discriminatory prices as 
we held in Federal Trade Commission v. 
Staley Mfg. Co. [1944-1945 TrapE CASES 
{ 57,364], 324 U. S. 746, 759-760, approved in 
Standard Oil Co. v. Federal Trade Commis- 
sion [1950-1951 Trane Cases f 62,746], 340 
U.S. 231, are on a knowing seller who grants 
them. 


[How Buyer Obtained Price Concessions] 


The record shows persistent and continu- 
ous efforts of this large buyer in wheedling 
and coercing suppliers into granting it dis- 
criminatory prices. The Commission sum- 
marized petitioner’s activities in far more 
sedate terms than their bizarre nature justified : 


“Respondent used various methods to 
induce its suppliers to grant discrimina- 
tory prices. One of these was to inform 
prospective suppliers of the prices and 
terms of sale which would be acceptable 
to the respondent without consideration 
or inquiry as to whether such supplier 
could justify such a price on a cost basis 
or whether it was being offered to other 
customers of the supplier, At other times 
the respondent refused to buy unless the 
price to it was reduced below prices at 
which the particular supplier sold the 
same merchandise to others. In other 
instances respondent sought to explain 
to the prospective supplier that certain 
alleged savings would accrue to the sup- 
plier in selling to respondent or that cer- 
tain elements of the supplier’s cost could 
be eliminated, which would in respond- 
ent’s opinion, justify a lower price. In 
carrying out this form of inducement, 
respondent would advise a supplier or 
prospective supplier of the price which 
it considered ‘standard price.’ In letters 
written to the Curtiss Candy Company 
on November 15, 1939, and to W. F. 
Schrafft & Sons Corporation on February 
15, 1937, respondent summarized alleged 
savings to these companies as follows: 
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Curtiss Schrafft 

. Alleged Savings Co. Corp. 
(ueEnréight saving sioty ani... ene eee 6% 5% to 7% 
Sales. costispring’s . @fsiss..< ne can ee 7% 7% 
@)pe24zcounth cattonsmsa vines. Olan ere ae 5% 5% 
(4) Return and allowances savings of............ 1% 1% to 2% 
(5) Free deals and samples savings of............ 8% 2% to X% 
(6) Shipping containers savings of.............. 1% to 2% 
Motaldeductions= nonce ae 27% 21% to 25% 


“Respondent advised these companies 
that such alleged savings could be made 
because of the method by which respond- 
ent made purchases and because certain 
services could be eliminated in selling 
Olsites 


[Large Buyers Can Put Pressure on Suppliers 
for Price Concessions | 


There is no doubt that the large buyers 
wield clubs that give them powerful ad- 
vantages over the small merchants. Often 
large merchants gain advantages over other 
sellers of the same merchandise by obtain- 
ing price concessions by pressure on their 
suppliers. The evil was acknowledged in 
Federal Trade Commission v. Morton Salt Co. 
[1948-1949 TrapE Cases {[ 62,247], 334 U. S. 
43. The Congress plainly endeavored to 
curb the buyer in the kind of activities dis- 
closed by this record. As the House Re- 
port reveals, the line sought to be drawn 


discriminatory prices and those who actively 
solicit and negotiate them. H. R. Rep. No. 
2951, 74th Cong., 2d Sess., pp, 5-6. 


[Buyer Should Show Cost Justifications]} 


The Court disregards this history. The 
Court’s construction not only requires the 
Commission to show that the price discrim- 
inations were not justified; it also makes the 
Commission prove what lay in the buyer’s 
mind. I would let the acts of the buyer 
speak for themselves. Where, as here, the 
buyer undertakes to bludgeon sellers into 
prices that give him a competitive advan- 
tage, there is no unfairness in making him 
show that the privileges he demanded had 
cost justifications. This buyer over and 
again held itself out as a cost expert.* I 
would hold it to its professions. Since it 
was the coercive influence, there is no un- 
fairness in making it go forward with evi- 
dence to rebut the Commission’s prima facie 


was between those who incidentally receive — case. 


[] 67,504] United States v. The National Association of Printers’ Roller Manufac- 
turers, Inc.; Sam’l Bingham’s Son Mfg. Co. (an Illinois corporation); Bingham Brothers 
Company; Godfrey Roller Company; Harrigan Roller Company, Inc.; National Roller 
Company; Wild & Stevens, Inc.; and Sam’l Bingham’s Son Mfg. Co. (a Delaware cor- 
poration). 


In the United States District Court for the Southern District of New York. Civil 
Action No. 67-18. Filed June 2, 1953. 


Case No. 1087 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Consent Decrees—Practices Enjoined—Price Fixing—Dissemination of Statistics— 
Manufacturers of Printers’ Rollers and Association—Manufacturers of printers’ rollers 
and a trade association have consented to the entry of a decree enjoining them from (1) 
entering into any plan to fix prices, discounts, or other terms or conditions of sale, (2) 
compiling, disseminating, or using any price list not prepared by such defendant, and 
(3) compiling and disseminating among themselves or to any manufacturer of printers’ 
rollers or to or from any trade association for such manufacturers, except in connection 
with a bona fide purchase or sale of printers’ rollers, any information or statistics relating 
to prices, discounts, terms or conditions of sale, or costs or elements of costs. 


See the Sherman Act annotations, Vol. 1, § 1230.175, 1240.141, 1530.10, 1590. 


*A reading of the record leaves no doubt 
that petitioner knew in numerous _ instances 
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that it was squeezing a price from the seller 
which was less than the seller’s costs. 
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Consent Decrees—Practices Enjoined—Participation in Trade Association Activities. 
—Manufacturers of printers’ rollers are enjoined by a consent decree from knowingly 
being a member of, participating in any of the activities of, or contributing anything of 
value to, any trade association which violates, or the activities of which are inconsistent 
with, any of the provisions of the consent decree. 


See the Sherman Act annotations, Vol. 1, J 1230.151, 1530.90. 


Consent Decrees—Permissive Provisions—Receipt of Cost Information—A consent 
decree entered against manufacturers of printers’ rollers and a trade association provides 
that a provision of the decree shall not be construed to prohibit the receipt by any defend- 
ant from any trade association of information relating to the cost of raw materials of, 
or transportation rates for, printers’ rollers, provided that at the time of its receipt such 
information is otherwise generally available to the public at large. 


See the Sherman Act annotations, Vol. 1, J 1540. 


Consent Decrees—Specific Relief—Dissolution of Association—An association of 
manufacturers of printers’ rollers is ordered by a consent decree to take such steps as will 
accomplish its dissolution under the appropriate laws within the minimum period of time 
permitted by such laws. ir 


See the Sherman Act annotations, Vol. 1, J 1535.10. 


Consent Decrees—Applicability of Provisions—Transactions Between Defendant and 
Subsidiary.—A consent decree provides that the provisions of the decree shall not apply 
to acts and transactions solely between a defendant and a subsidiary owned or controlled 
by such defendant. 


See the Sherman Act annotations, Vol. 1, J 1510.14. 


For the plaintiff: Stanley N. Barnes, Assistant Attorney General; J. Edward 
Lumbard, United States Attorney; Richard B. O’Donnell, Chief, New York Office, 
Antitrust Division; Harold Lasser and John D. Swartz, Special Assistants to the Attorney 
General; and Edwin H. Pewett and Harry N. Burgess, Attorneys. 


For the defendants: Freidin and Littauer, by Sidney A. Diamond, for The National 
Association of Printers’ Roller Manufacturers, Inc., Sam’l Bingham’s Son Mfg. Co. (an 
Illinois corporation), Harrigan Roller Company, Inc., and Sam’! Bingham’s Son Mfg. Co. 
(a Delaware corporation); James D. Saver for Bingham Brothers Company and National 
Roller Company; Hodges, Reavis, McGrath, Pantaleoni and Downey, by Howard S. 
MecMorris, for Godfrey Roller Company; and Bleakley, Platt, Gilchrist and Walker, by 
Leo G. Fritz, for Wild & Stevens, Inc. 


- 


herein, and without admission by any de- 
fendant in respect of any such issue; 


Now, therefore, before any testimony has 


Final Judgment 
[Consent to Entry of Judgment] 


Ryan, District Judge [In full text]: The 
plaintiff, the United States of America, 
having filed it complaint herein on May 
24, 1951; and the defendants, and each of 
them other than Sam’l Bingham’s Son 
Mfg. Co (a Delaware corporation), having 


appeared and filed their several answers: 


to said complaint denying the substantive 
allegations thereof; and this Court having 
made and entered its order dated May 19, 
1953 joining Sam’l Bingham’s Son Mfg. Co., 
a corporation organized under the laws of 
the State of Delaware subsequent to the 
commencement of this action, as a party 
defendant herein; and the parties, by their 
attorneys, having consented to the entry 
of this Final Judgment herein without trial 
or adjudication of any issue of fact or law 


Trade Regulation Reports 


been taken herein, and without trial or ad- 
judication of any issue of fact or law herein, 
it is hereby 

Ordered, adjudged and decreed, as fol- 
lows: 


I 
[Sherman Act Action] 


The Court has jurisdiction of the subject 
matter hereof and of all the parties hereto. 
The complaint states a cause of action 
against the defendants, and each of them, 
under Section 1 of the Act of Congress 
of July 2, 1890 entitled “An Act to protect 
trade and commerce against unlawful re- 
straints and monopolies,” commonly known 
as the Sherman Act, as amended. 
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II 
[Definitions] 

For the purposes of this Final Judgment: 

(A) “Printers’ rollers” means roller de- 
vices used in printing presses and consisting 
of a metal core covered by a glue-glycerine 
composition; 

(B) “Person” means any individual, cor- 
poration, partnership, firm, association or 
other legal entity, but does not include a 
bona fide distributor of a manufacturer 
as hereinafter defined; 


(C) “Manufacturer” means a person, as 
hereinabove defined, engaged in fabricating 
glue-glycerine composition on roller cores 
in order to form printers’ rollers. 


III 
[Applicability of Provisions] 


The provisions of this Final Judgment 
applicable to any defendant shall apply to 
each such defendant, its officers, directors, 
agents, employees, successors, subsidiaries 
and assigns, and to all other persons acting 
under, through or for, such defendant, but 
shall not apply to acts and transactions 
solely between a defendant and a subsidiary 
owned or controlled by such defendant. 


IV 
[Dissolution of Association] 


Defendant National Association of Print- 
ers’ Roller Manufacturers, Inc., is ordered 
and directed, within ninety days from the 
date of the entry of this Final Judgment, 
to take such steps as will accomplish its 
dissolution under the appropriate laws of 
the State of New York within the minimum 
period of time permitted by such laws. 


V 
[Price Fixing Enjoined] 


The defendants are jointly and severally 
enjoined and restrained from: 

(A) Combining or conspiring with, or 
entering into, adhering to, maintaining or 
furthering, directly or indirectly, or claim- 
ing any rights under, any contract, agree- 
ment, understanding, plan or program with, 
any other person to: 


(1) Determine, fix, maintain or adhere 
to prices, discounts or other terms or 
conditions for the sale of printers’ rollers 
to any third person; 
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(2) Allocate or divide territories or 
markets for the manufacture, sale, or the 
distribution of printers’ rollers. 


(B) Compiling or disseminating, sub- 
scribing to or using any price lists for 
printers’ rollers not prepared by such de- 
fendant. 


VI 
[Dissemination of Statistics] 


The defendants are jointly and severally 
enjoined and restrained from collecting or 
compiling and disseminating or communi- 
cating among themselves or to any manu- 
facturer of printers’ rollers or to or from 
any trade association or other central 
agency for such manufacturers, except in 
connection with a bona fide purchase or 
sale of printers’ rollers by any such defend- 
ant, any information or statistics relating 
to prices, discounts, terms or conditions of 
sale, or costs or elements of costs in con- 
nection with the manufacture, sale or dis- 
tribution of printers’ rollers. 


This Section VI shall not be construed to 
prohibit the receipt by any defendant from 
any trade association of information relat- 
ing to the cost of raw materials of, or trans- 
portation rates for, printers’ rollers, 
provided that at the time of its receipt by 
any such defendant such information is 
otherwise generally available to the public 
at large. 


VII 
[Participation in Associations | 


The manufacturer defendants are jointly 
and severally enjoined and restrained from 
knowingly being a member of, participating 
in any of the activities of, or contributing 
anything of value to, any trade association 
or other organization which violates, or the 
activities of which are inconsistent with, 
any of the provisions of this Final Judg- 
ment. 


VIII 
[Inspection and Compliance] 


For the purpose of securing compliance 
with this Final Judgment, duly authorized 
representatives of the Department of Justice 
shall, on written request of the Attorney 
General, or the Assistant Attorney Gen- 
eral in charge of the Antitrust Division, 
and on reasonable notice to any defendant, 
be permitted (a) access, during the office 
hours of such defendant, to all books, 
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ledgers, accounts, correspondence, memo- 
randa and other records and documents in 
the possession or under the control of such 
defendant, relating to any of the matters 
contained in this Final Judgment and (b) 
subject to the reasonable convenience of 
such defendant, and without restraint or 
interference by it, to interview officers and 
employees of such defendant, who may have 
counsel present, regarding any such mat- 
ters. For the purpose of securing com- 
pliance with this Judgment any defendant 
upon the written request of the Attorney 
General, or the Assistant Attorney General 
in charge of the Antitrust Division, shall 
submit such reports in writing with respect 
to any of the matters contained in this 
Final Judgment as from time to time may 
be necessary for the purpose of enforcement 
of this Judgment. No information obtained 
by the means permitted in this paragraph 
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shall be divulged by any representative of 
the Department of Justice to any person 
other than a duly authorized representative 
of the Department except in the course 
of legal proceedings for the purpose of 
securing compliance with this Judgment in 
which the United States is a party or as 
otherwise required by law. : 


IX 
[Jurisdiction Retained] 


Jurisdiction of this action is retained for 
the purpose of enabling any of the parties 
to this Judgment to apply to the Court at 
any time for such further orders and direc- 
tions as may be necessary or appropriate 
for the construction or carrying out of this 
Judgment, for the modification of any of the 
provisions thereof, for the enforcement of 
compliance therewith and for the punish- 
ment of violations thereof. 


[{ 67,505] Norcross W. Putnam, doing business under the trade name and style of 
Associated Traffic Service v. Air Transport Association of America, Air Traffic Conference 
of America, American Airlines, Inc., Braniff International Airways, Inc., Capital Airlines, 
Inc., Chicago & Southern Air Lines, Inc., Eastern Air Lines, Inc., Northwest Airlines, Inc., 
Trans World Airlines, Inc., and United Air Lines, Inc. 


In the United States District Court for the Southern District of New York. 
83-111. Dated June 2, 1953. 


Civ: 


Civil Aeronautics Act and Sherman Antitrust Act 


Suit for Civil Damages—Cancellation of Sales Agency Agreement—Approval of Ar- 
rangement by Administrative Agency—Exemption from Antitrust Laws.—An action by a 
travel agency alleging that an association of regularly scheduled air carriers and certain of 
its members, through the instrumentality of a conference which is a division of the 
association, unlawfully canceled a sales agency agreement giving it the right to sell tickets 
over the lines of the air carriers was dismissed, where it was shown that the arrangement 
under which the conference was empowered to appoint and to remove the travel agency 
as an agent through whom the air carriers might sell tickets was approved by the Civil 
Aeronautics Board. The approval of the arrangement exempted it and the practice alleged 
unlawful from the operation of the antitrust laws under Section 414 of the Civil Aero- 
nautics Acts. 

See the Federal Laws annotations, Vol. 1, 1678; Sherman Act annotations, Vol. 1, 
q 1021.461, 1640.201. 


Suit for Civil Damages—Jurisdiction of Court and Administrative Agency—Primary 
Jurisdiction—The doctrine of primary jurisdiction is not applicable in a suit for civil 
damages and injunctive relief where an administrative agency has already acted upon the 
arrangement alleged to be unlawful. 

See the Federal Laws annotations, Vol. 1, —674; Sherman Act annotations, Vol. 1, 
J 1021.461, 1640.529. 


Suit for Civil Damages—Public Injury—Regulated Industry.—The contention of air 
carriers that their relations with the plaintiff, a travel agent, cannot affect their services to 
the public because their services to the public are completely regulated by an administra- 
tive agency is another way of saying that it must be presumed that their alleged unlawful 
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conduct was authorized by regulations of the administrative agency. Such a presumption 
will not be made. 


See the Sherman Act annotations, Vol. 1, { 1640.135. 
For the plaintiff: Kreis and Seaman (Robert R. Kreis on the brief), New York, N. ‘Ys 


For the defendants: Samuel E. Gates, Leonard P. Moore, and Harold L. Russell, 
by Leonard P. Moore, New York, N. Y., for Air Transport Association of America, 
Air Traffic Conference of America, Chicago & Southern Air Lines, Inc., and Northwest 
Airlines, Inc.; Debevoise, Plimpton and McLean, by Samuel E. Gates, New York, N. Y., 
for American Airlines, Inc.; Samuel E, Gates, New York, N. Y., for Braniff Airways, Inc. 
and Capital Airlines, Inc.; Harold L. Russell, New York, N. Y., for Eastern Air Lines, 
Inc.; Chadbourne, Parke, Whiteside, Wolff and Brophy, by Leonard P. Moore, New 
York, N. Y., for Trans World Airlines, Inc.; and Hardin, Hess and Eder, by Monroe 


Collenburg, New York, N. Y., for United Air Lines, Inc. 


Opinion 
[Refusal to Deal Alleged] 


DiMock, District Judge [Jn full text]: 
Plaintiff, who owns and operates a travel 
agency, has moved for a temporary injunc- 
tion against defendants’ refusal to deal 
through him in the sale of air travel tickets. 
Defendants have moved to dismiss plain- 
tiff’s first cause of action on the ground of 
insufficiency and for summary judgment on 
both causes of action or, as an alternative 
to summary judgment, that the court specify 
the facts that appear without substantial 
controversy. 


The first cause of action is brought against 
all defendants “under the Anti-Trust Laws 
of the United States” and the second is 
brought against the defendant Air Traffic 
Conference of America for wrongful inter- 
ference with contract relationships. Injunc- 
tion and treble damages are sought. 


[Primary Jurisdiction] 


At outset I wish to express my concur- 
rence with the parties’ attitude in not dis- 
cussing the doctrine of primary jurisdiction. 
I do not think that it has any application 
in this case where the Civil Aeronautics 
Board has already acted upon the agreement 
involved. Cf. Apgar Travel Agency v. In- 
ternational Air Trans. Ass'n, D. C. S. D. 
N. Y. [1952 Trape Cases { 67,346], 107 F. 
Supp. 706. Far East Conference v. United 
States [1952 Trape Cases [67,241], 342 
We Sie570) 


[Allegations] 


Taking up the motion to dismiss the first 
cause of action for insufficiency, I shall 
consider by themselves the allegations of 
the complaint, giving the benefit of every 
intendment to plaintiff. By that process I 
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find that the cause of action states the facts 
which I shall proceed to set forth. 


Plaintiff is engaged in the travel agency 
business under the trade name, Associated 
Traffic Service. Defendant Air Transport 
Association of America, which I shall call 
“the Association,’ is an unincorporated 
trade association composed of all the regu- 
larly scheduled domestic air carriers and 
defendant Air Traffic Conference of Amer- 
ica, which I shall call ‘the Conference,” is 
a division of the Association which deals 
with the common traffic problems of the 
industry. Plaintiff had a sales agency agree- 
ment with the Conference which qualified 
him to sell transportation tickets over the 
lines of the members of the Association and 
he was engaged in profitable operations in 
the sale of the tickets of eight airlines who 
are named as defendants. Defendants, through 
the instrumentality of the Conference, which 
represented all the scheduled airlines, en- 
tered into an illegal conspiracy in restraint 
of interstate commerce the effect of which 
was to deprive plaintiff and others of their 
business as airline travel agents. The air- 
lines agreed that they would sell tickets 
through no travel agents except those who 
had contracts with the Conference and em- 
powered the Conference to make and cancel 
such contracts. Pursuant to this power the 
Conference made a contract with plaintiff 
and later, by authority of a cancellation 
clause, cancelled it to plaintiff's damage, 
although the contracts of other travel agents 
remained in force. 


There are many allegations of legal con- 
clusions such as discrimination, boycott, 
decrease of competition and injury to the 
public interest but the above comprises all 
of the actual facts which can be deemed by 
fair intendment to be alleged. _ 
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The allegations of the first cause of action 
would have been insufficient under the law 
as it stood before the adoption of the Fed- 
eral Rules of Civil Procedure and defend- 
ants say that, even under the system of 
notice pleading brought in by the Rules, the 
allegations are still insufficient. Citing Emich 
Motors Corp. v. General Motors Corp., 7 
Cir. [1950-1951 TrapE Cases § 62,577], 181 
F. 2d 70, 75, reversed on other grounds 
[1950-1951 TRrapE Cases § 62,778], 340 U. S. 
558, and Dublin Distributors v. Edward & 
John Burke, Limited, D. C. S. D. N. Y. 
[1952 TrapE Cases 9 67,398], 109 F. Supp. 
125, 126, fn. 1, they claim that greater par- 
ticularity is required in antitrust suits than 
in negligence or contract cases and that the 
pleading of the first cause of action does not 
meet that test. 

I have found no case decided since the 
advent of the Rules the principle of which 
would condemn plaintiff's pleading in the 
first cause of action. It seems to me that 
sufficient is alleged to indicate that plaintiff 
claims that a state of facts exists similar 
to that presented in Anderson v. Ship-Owners 
Association of the Pacific Coast, 272 U. S. 359. 
There the Supreme Court upheld a bill of 
complaint from which it was able to spell 
out the charge that each of the members 
of certain associations which included all 
of the shipowners on the Pacific Coast had 
surrendered his freedom of action in the 
matter of employing seamen and had agreed 
to abide by the will of the associations and 
that the plaintiff there, after having been 
refused employment by the associations, 
had been refused by one of the members 
on the sole ground that employment could 
be accomplished only through the associa- 
tions. I can perceive no substantial differ- 
ence between that case and this. In each 
every member of a group engaged in trans- 
portation surrendered to the group, to a 
substantial extent, his right to choose his 
agent for accomplishing one of the func- 
tions in that transportation. The fact that 
in the Supreme Court case the agents were 
seamen and in this case they were travel 
agents does not seem to me to be a con- 
trolling difference. It is true that seamen 
are essential and travel agencies are not 
but it would be a dangerous rule that would 
limit the effect of the antitrust laws to es- 
sential elements of commerce such as the 
bare necessities of the actual movement 
of freight or passengers and leave the car- 
riers free to combine and conspire at will 
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with respect to such matters as Pullman 
accommodations. 


Defendants point out that injury to the 
public is an essential element of a case 
under the Sherman Act and say that de- 
fendants’ relations with travel agents cannot 
affect defendants’ services to the public be- 
cause their services to the public are com- 
pletely regulated by the Civil Aeronautics 
Board, citing 49 U. S. C. §§ 642 (b) (d) and 
(g) and § 483. Without passing on the 
accuracy of this broad statement, the argu- 
ment seems to me to be only another way 
of saying that it must be presumed that 
defendants’ conduct here complained of 
was authorized by regulations of the Board 
and I cannot indulge in any such presump- 
tion. 


[Arrangement and Action Exempt] 


When it comes to defendants’ motion for 
summary judgment, however, the record 
presented shows that the arrangement be- 
tween the Conference under which the 
Conference was empowered to appoint and 
to remove plaintiff as a travel agent through 
whom the members might sell tickets was 
approved by the Civil Aeronautics Board, 
49 U.S. C. § 492. 


This approval of the arrangement ex- 
empted it and the action here complained 
of from the operation of the antitrust laws. 
That is the effect of Section 414 of the Act, 
49 U.S. C. § 494, which provides: 


“Any person affected by any order 
made under sections 488, 489, or 492 of 
this title, shall be and is, relieved from the 
operations of the ‘antitrust laws’, as 
designated in section 12 of Title 15 and 
of all other restraints or prohibitions 
made by, or imposed under, authority of 
law, insofar as may be necessary to en- 
able such person to do anything author- 
ized, approved, or required by such 
order.” 

The members of the Conference are “per- 
sons affected by” the order approving the 
arrangement under which plaintiff was ap- 
pointed and removed. The arrangement 
authorized the appointment and removal 
of plaintiff. Can it be said that, when the 
order approved an arrangement that author- 
ized this appointment and removal, the 
appointment and removal were “authorized” 
by the order so as to come within the pro- 
tection of the statute? I think that it would 
be captious to hold otherwise. See United 
States v. Railway Exp. Agency, Inc., D. C. D, 
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Del. [1952 Trape Cases 67,215], 101 F. 
Supp. 1008. 

If the claint were made that the machinery 
thus approved by the Board was being per- 
verted to accomplish some result not con- 
templated by the Board it might be plausibly 
argued that this perversion was not author- 
ized by the order and was thus not pro- 
tected. See United States v. Borden Co., 308 
Us Si 1885204220555 bheremicn nomclaina 
however that the action of the Conference 
under the arrangement has had any result 
except those which would inevitably flow 
from the exercise of the powers given the 
Conference by the contractual provisions. 
In other words the so-called boycotting of, 
and discrimination against, plaintiff are the 
inevitable result of the Board-sanctioned 
agreement among the members of the Con- 
ference that they will not employ unapproved 
agents. The same “boycotting” and ‘“dis- 
crimination” would result in the case of 
any agent who was stricken from the list. 


[Interference with Contractual Relations] 


I have considered thus far only the first 
cause of action which proceeds under the 
antitrust laws. The second cause of action 
proceeds on the theory of an interference 
by the Conference with contractual relations. 
It is true that everything that the Con- 
ference did was contemplated by the ar- 
rangement made between its members and 
approved by the Civil Aeronautics Board 
and that section 414 of the Act above quoted 
purports to relieve the members of the 
Conference “of all restraints or pro- 
hibitions made by, or imposed, under au- 
thority of law,” insofar as may be necessary 
to enable members of the Conference to 
do anything authorized, approved, or re- 
quired by the order approving the arrange- 
ment. I have already held that this language 
exempts the members of the Conference 
from the operations of the antitrust laws 
and a parity of reasoning would require a 
holding that it relieves them from the re- 
straint “made by authority of law” 
against interference with contractual rela- 
tions authorized by the arrangement. There 
may well be, however, a determinative 
distinction between exempting parties from 
the operation of such statutory expressions 
of public policy as the antitrust laws on the 
one hand and from the operation of the 
rules of the common law on the other hand. 
In view of this possible distinction, I pro- 
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ceed to consider whether on this record 
plaintiff has raised any substantial issue 
tending to support a cause of action for 
interference with contractual relations. 


In order to consider this question, I 
must go farther into the record. The Con- 
ference’s scheme for handling the travel 
agent situation is embodied in a resolution 
adopted by the Conference which, under the 
terms of the by-laws, constitutes a contract 
between the members of the Conference. 
This resolution sets forth the precise form 
of contract to be entered into between the 
members of the Conference collectively and 
an agent. Such contracts are executed by 
the executive secretary of the Conference 
on behalf of all of its members. The execu- 
tion of such a contract does not constitute 
the actual appointment of the agent to act 
for any particular carrier although, unless 
such a contract is in existence, no carrier 
may appoint the agent as its representative. 
In the case at bar, such a contract was 
entered into by the Conference with plain- 
tiff and plaintiff, by a separate certificate in 
each case, was appointed to represent sev- 
eral carriers, members of the Conference, 
some of whom are expressly-named de- 
fendants in this action. 


[Contract Provision Against Action] 


Plaintiff complains that the Conference, 
a group of carriers, with all of whom he 
was in contractual relations, is liable to him 
for interfering with contractual relations 
which he enjoyed under the same contract 
with certain members of the group. I sup- 
pose that, as a matter of pure theory, a case 
might be imagined where an association 
like the Conference, by the exercise of 
powers delegated to it, caused certain of its 
members to break contracts and thus gave 
the party injured by the breach rights 
against the entire association as well as 
against the members who broke the con- 
tracts. Even granting that, however, the 
contract here expressly exonerated the Con- 
ference from any liability to plaintiff for 
disqualifying him from acting for its mem- 
bers. Paragraph 24 of the agreement be- 
tween the Conference and the agent provides 
for the termination of the agreement at any 
time by notice in writing from the executive 
secretary to the agent and paragraph 26 
provides that the agent shall have no re- 
course against the Conference by reason 
of any termination of the agreement in 
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U.S. v. Baugh & Sons Co. 


accordance with its provisions. There is no 
reason why such provisions should not be 
given effect. Bank of America Nat. Trust 
& Sav. Assn. v. Erickson, 9 Cir., 117 F. 2d 
796, 799; Sharpe v. Great Lakes Steel Corpo- 
ration, D.C. S. D. N. Y., 9 F. R. D, 691; 
Bushwick-Decatur Motors v. Ford Motor Co., 
2 Cir., 116 F. 2d 675; Busam Motor Sales, 


Inc. v. Ford Motor Co., D. C. S. D. Ohio, 
104 F. Supp. 639; American Machine & 
Metals v. De Bothezat Impeller Co., Inc., D. C. 
Sa Di Ni ine sen SUpp 50m 050-00 maria 
180 F. 2d 342, cert. denied, 339 U. S. 979. 

The defendants’ motion for summary 
judgment is granted. Plaintiff’s motion for 
a temporary injunction is dismissed. 


[67,506] Loew’s Incorporated, Warner Brothers Pictures, Inc., Warner Brothers 
Theatres, Inc., et al. v. Honorable Matthew F. McGuire, United States District Judge. 


In the United States Court of Appeals for the District of Columbia Circuit. Misc. 
No. 360. Decided June 11, 1953. 


On petition for writ of mandamus to the United States District Court for the 
District of Columbia. 


Sherman Antitrust Act 


Practice and Procedure—Motion for Change of Venue—Denial—Writ of Mandamus. 
—A petition for a writ of mandamus asking that a United States District Judge, who 
denied the petitioners’ motion for a change of venue under Section 1404 (a), Title 28, 
United States Code, be directed to consider the convenience of the parties and witnesses 
in the interest of justice was dismissed. The respondent said that he had done so, and 
that is conclusive. 


See the Sherman Act annotations, Vol. 1, § 1640.312. 
Kenneth C. Royall. 
Robert L. Wright. 


Before Epcerton, Witpur K. Mitier, and BAzeEton, Circuit Judges. 


[Change of Venue] 


Per Curiam [In full text]: This is a. 
“petition for writ of mandamus.”  Peti- 
tioners, defendants in an antitrust suit, venience of the parties and witnesses in 
moved in the District Court for a change the interest of justice. He says he has done 
of venue under Title 28, § 1404 (a) of the so. We take this to be conclusive. Peti- 
United States Code, 62 Stat. 937, which  tioners would not be prejudiced even if 
provides: he had failed, as they contend, to consider 
the matters in question at the time he 
denied the motion, since his consideration 
of them now leads him to the conclusion 
he reached then. 


Petition dismissed. 


For the petitioners: 


For the respondent: 


[Petition Dismissed] 


The present petition asks that the re- 
spondent be directed to consider the con- 


“For the convenience of parties and 
witnesses, in the interest of justice, a 
district court may transfer any civil ac- 
tion to any other district or division 
where it might have been brought.” 

The respondent is the District Judge who 
denied petitioners’ motion. 


[7 67,507] United States v. Baugh & Sons Company, Enterprise Animal Oil Co., En- 
terprise Tallow and Grease Co., Keystone Rendering Co., Inc., Mutual Rendering Com- 
pany, Inc., The Van Iderstine Company, Wilson & Co., Inc., Francis X. Smith, Robert E. 
Smith, J. Leon Mealey, William J. Smith, Adolf Klein, Frank Auerbach, Harry Ransley 
Sage, Robert C. Sage, and John F. Moran. 


In the United States District Court for the Eastern District of Pennsylvania. Criminal 
No. 16891. Dated June 15, 1953. 
Case No. 1145 in the Antitrust Division of the Department of Justice. 
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68,488 Court Decisions Number 26st 
U.S. v. Baugh & Sons Co. ‘ 


Sherman Antitrust Act 


Criminal Prosecution—Sufficiency of Indictment—Bills of Particulars——Motions for 
bills of particulars are addressed to the discretion of the trial court. Since the purpose 
of these motions is, (1) to provide a defendant with sufficient detail as to the nature of 
the charge to enable him to plead former acquittal or conviction if subsequently charged 
with the same offense, and (2) to inform the defendant of the charges against him in 
sufficient detail to enable him to prepare for trial without being subjected to surprise, 
such motions should not be granted when the indictment is sufficiently specific to ac- 
complish these purposes. But the court required the Government to inform each de- 
fendant of the type of documents which the Government intended to use against each 
defendant, and the earliest and latest dates of such documents. 


See the Sherman Act annotations, Vol. 1,  1630.355. 


For the plaintiff: Edward P. Hodges, Acting Assistant Attorney General; and 
William L. Maher, Donald G. Balthis, Walter L. Devany, III, Morton M. Fine, United 
States Department of Justice. 


For the defendants: Charles J. Biddle, Philadelphia, Pennsylvania, for Baugh & 
Sons Company; Harold B. Lipsius, Philadelphia, Pennsylvania, for Enterprise Animal 
Oil Co., Enterprise Tallow & Grease Co., and William J. Smith; David Bortin, Phila- 
delphia, Pennsylvania, for Frank Auerbach; David Bortin, and George J. Ivins, Phila- 
delphia, Pennsylvania, for Keystone Rendering Co., and Adolf Klein; Thomas D. McBride, 
Philadelphia, Pennsylvania, for Robert E. Smith; Alexander Brodsky, Philadeiphia, 
Pennsylvania, for Francis X. Smith; Robert J. Callaghan and Bernard G. Segal, Phila- 
delphia, Pennsylvania, for Wilson & Co. and John F, Moran; Frank M. Travaline, Jr., 
Camden, New Jersey, for J. Leon Mealey; Thomas B. K. Ringe, Philadelphia, Penn- 
sylvania, and Kendall B. DeBevoise, New York, New York, for Van Iderstine Co.; 
Joseph F. M. Baldi, II, and Clark, Ladner, Fortenbaugh & Young, Philadelphia, Pennsyl- 
vania, for Mutual Rendering Co., Robert C. Sage, and Harry Ransley Sage. 


Opinion details as to how and when each performed 

[Nature of Indictment] any acts in connection with the conspiracy, 

in what manner and with whom the acts 

Crary, J. [In full text]: This Indictment were performed, how and in what manner 

in four (4) counts charges the defendants - the acts effected the object of the con- 

with an unlawful conspiracy in restraint spiracy, where, when and how the defend- 

of trade, in violation of Section 1 of the ants became a party to the conspiracy, the 

Sherman Act, 15 U.S) ©, § 1; an unlawiul”” “erms “orr the agreement, and when the 

conspiracy to monopolize interstate trade defendants authorized or ordered acts con- 
and commerce, an unlawful attempt to stituting the offenses charged. 

monopolize, and an unlawful monopoliza- 


tion of interstate trade and commerce, in [Purposes of Bills of Particulars] 
violation of Section 2 of the Sherman Act, ier Gocatilieviot Beer 
iS Se 8 2. otions for bills of particulars are ad- 


dressed to the discretion of the trial court. 
; : x They should not be granted if the indict- 
[Motions for Bills of Particulars] ment is sufficiently specific to accomplish 

The several defendants have each filed the purposes for which bills of particulars 
Motions for Bills of Particulars contend- are intended. Those purposes are to pro- 
ing that the indictment is in terms so vide a defendant with sufficient detail as 
vague and general that it does not ac- to the nature of the charge to enable him 
curately inform the defendants of the to plead former acquittal or conviction if 
nature and cause of the accusations against subsequently charged with the same of- 
them with the result that they will be fense and to inform the defendant of the 
prejudiced in the preparation of their re- charges against him in sufficient detail to 
spective defenses unless they are given enable him to prepare for trial without 
more specific information through the re- being subjected to surprise. If the indict- 
quested bills of particulars. Each moving ment provides sufficient information to ac- 
defendant seeks specific information and complish these purposes, the motions for 
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bills of particulars should be denied. 
United States v. General Electric Co., 40 F. 
Supp. 627. This is particularly true where 
to grant the motions would unduly limit 
the prosecution in the presentation of its 
evidence. Mulloney v. United States, 79 F. 
2d 566. 


[Purpose of Bill of Particulars Pre-empted 
by Adequate Indictment] 


The indictment in the instant case meets 
the above tests of sufficiency and the mo- 
tions must therefore be denied. The in- 
dictment identifies the nature of the trade 
and commerce involved and alleged to have 
been restrained, names and identifies as 
co-conspirators other corporations and in- 
dividuals not indicted as defendants, and 
sets forth in detail the means by which the 
defendants are alleged to have accomplished 
and effectuated the purposes and objectives 
of the conspiracy. 


[Supplemental Voluntary Bill of Particulars] 


In addition to the indictment, the Gov- 
ernment has filed a Voluntary Bill of Par- 
ticulars supplementing the information 
contained in the indictment. The voluntary 
bill of particulars alleges that the con- 
spiracy originated in and about the year 
1935, at about the time of the formation 
of the Middle Atlantic Renderers Associa- 
tion. The voluntary bill describes in detail 
what is meant by the “Philadelphia area.” 
It alleges that numerous meetings were at- 
tended by the defendants and sets forth 21 
specific dates of meetings between January 
20, 1949 and June 6, 1952. It alleges that 
the terms of the conspiracies are oral and 
have not been reduced to writing. By the 
voluntary bill of particulars the Govern- 
ment has limited its proof by stating that 
it will not claim that the combinations or 
conspiracies charged were effectuated in 
whole or in part by methods or means other 
than those alleged in the indictment. The 
Government further offered to file, upon 
receiving approval of the Court, copies of 
Solicitors’ Reports of the Mutual Rendering 
Company and Baugh & Sons Company 
which the Government claims evidence 
further the connection of the defendants 
with the offenses charged. 


[Disclosure of Circumstantial Evidence Not 
Within Function of Bill of Particulars] 


The indictment, and more particularly 
as supplementea by the voluntary bill of 
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particulars, is sufficiently definite to put the 
defendants on notice as to what they will 
be called upon to meet at time of trial. The 
information sought by the defendants in 
their motions for bills of particulars is not 
calculated to accomplish the purposes of bills 
of particulars but rather is aimed at com- 
pelling the Government to disclose its evi- 
dence relating to overt acts committed by 
each of the defendants in furtherance of the 
alleged conspiracies. Those matters are 
the circumstances by which the Govern- 
ment, no doubt, will attempt to prove the 
existence of the conspiracy. It is the un- 
usual case where conspiracies are proved 
by direct evidence. To compel the Govern- 
ment to Jisclose at this time the circum- 
stantial evidence upon which it will seek 
to prove the conspiracy would be to compel 
it to disclose evidence and would unduly 
limit it in the presentation of its case. It 
is not the function of a bill of particulars 
to compel the prosecution to reveal evi- 
dence in advance of trial or to indicate 
the testimony which it will offer. 


[Limited Disclosure in Bill of Particulars 
Ordered | 


The Government’s offer in the voluntary 
bill of particulars to produce the Solicitors’ 
Reports of the Mutual Rendering Company 
and Baugh & Sons Company will be ap- 
proved. Those documents will be made 
available to the defendants and will con- 
stitute further information to them as to 
their connection with the alleged con- 
spiracy. Several of the defendants have 
asked the Court to instruct the Government 
to disclose documents relating to them 
which will be used at time of trial and have 
also asked to have disclosed to them the 
type of documents on which the Govern- 
ment will rely together with their earliest 
and latest dates. I have indicated earlier 
that the information contained in the in- 
dictment and the voluntary bill of particu- 
lars is sufficient to enable the defendants 
adequately to prepare for triai without be- 
ing surprised. However, in the exercise of 
the discretion reposed in me, I will require 
the Government to inform each defendant 
of the type of documents which the Gov- 
ernment intends to use against each de- 
fendant and the earliest and latest dates 
of such documents. In compelling this 
limited disclosure by the Government I 
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feel that I am not unduly limiting it in the have in addition to the documents referred 
presentation of its case. It will be free to. 
to offer any other evidence which it may An appropriate order will be entered. 


[7 67,508] Paul Harrigan and Sons, Inc. v. Enterprise Animal Oil Co., Inc., et: al: 


In the United States District Court for the Eastern District of Pennsylvania, Civil 
Action No. 14374. Dated June 15, 1953. 


Sherman Antitrust Act 


Suit for Civil Damages—Scope of Interrogatories—Information Relating to Criminal 
Suit Against Defendants—Constitution.—Defendants in a civil antitrust action for damages 
which have been indicted in a Governinent action, including corporate officers who have 
been indicted, are not required to answer interrogatories propounded by the plaintiff 
where the interrogatories seek information concerning activities of the defendants touching 
upon acts of the defendants which could constitute part of the proof of the criminal 
charges brought by the Government. Since the information sought in the civil proceeding 
may provide proof to the Government from which it may establish the criminal charges 
against the indicted defendants, such discovery would contravene rights guaranteed by 
the Fifth Amendment of the United States Constitution to the individual defendants. 
While a protective order under Rule 30 (b) of the Federal Rules of Civil Procedure will 
cause inconvenience and delay to the plaintiff, the protection of the defendants’ rights is 
a more important consideration. 


See the Sherman Act annotations, Vol. 1, {| 1640.579. 
For the plaintiff: Gray, Anderson, Schaffer & Rome, Philadelphia, Pa. 


For the defendants: Harold B, Lipsius, Philadelphia, Pa., for Enterprise Animal 
Oil Co., Inc., Enterprise Tallow & Grease Co. and William J. Smith; Clark, Ladner, 
Fortenbaugh & Young, and Joseph F. M. Baldi, II, both of Philadelphia, Pa., for Mutual 
Rendering Co., Harry R. Sage, and Robert C. Sage; George J. Ivins and David Bortin, 
both of Philadelphia, Pa., for Keystone Rendering Co., Inc., and Adolf Klein; Charles 
J. Biddle, Philadelphia, Pa., for Baugh & Sons Co.; Bernard G. Segal and Robert J. 
Callaghan, both of Philadelphia, Pa., for Wilson & Co., Inc.; Thomas B. K. Ringe, 
Philadelphia, Pa., and Kendall B. DeBevoise, New York, New York, for Van Iderstine 
Co.; Alexander Brodsky, Philadelphia, Pa., for Francis X. Smith; and Thomas D. McBride, 
Philadelphia, Pa., for Edward D. Smith, Sr., Henry J. Smith, and Robert E. Smith. 


Sur Objections to Plaintiff’s Interrogatories 
and Motions for Protective Orders 
Crary, District Judge [Jn full text]: A 
Grand Jury of this Court on September 17, 
1952 returned an Indictment (No. 16891) 
against seventeen (17) defendants charging 


a conspiracy among fifteen of the seventeen 
indicted defendants to monopolize the ren- 
dering business in this area with resultant 
damage to itself and claiming treble dam- 
ages therefor. Plaintiff, under Rule 33 of 
the Federal Rules of Civil Procedure, on 


conspiracy to violate the Sherman Anti- 
trust Act in monopolizing the rendering 
business in the Philadelphia area. To these 
charges all seventeen defendants pleaded 
not guilty on December 4, 1952. The case 
is as yet untried. 


[Information Sought Concerns 
Criminal Charges] 


Approximately five weeks after the return 
of the indictment, on October 24, 1952, 
plaintiff herein filed its Complaint, also 
under the Sherman Antitrust Act, charging 
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November 13, 1952, propounded 16 inter- 
rogatories to each of the fifteen defendants 
named in the complaint. These interroga- 
tories seek information concerning certain 
activities of the defendants, with records 
thereof, touching upon acts of the defend- 
ants which it appears clear could constitute 
part of the proof of the criminal charges 
heretofore referred to. In addition thereto, 
plaintiff noticed the taking of oral deposi- 
tions of four of the individuals indicted in 
the criminal action. Two of the defendants 
answered substantially all of the interroga- 
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tories; the remaining defendants objected to 
some or all of them, and the individual 
defendants each filed a motion for a pro- 
tective order under Rule 30 (b) to stay the 
taking of their depositions. 


[Privilege Under Fifih Amendment] 


The principal ground of objection to the 
interrogatories is that if the defendants are 
compelled to answer they will thereby be 
compelled to testify against themselves in 
violation of their privilege under the Fifth 
Amendment to the Constitution of the 
United States. As to the corporate defend- 
ants, a twofold problem is presented. First, 
the information sought is within the knowl- 
edge of officers who have been indicted 
individually and, secondly, all those officers 
who are authorized to answer interroga- 
tories have also been indicted individually. 
The officers contend that to compel answers 
from the corporate defendants under these 
circumstances would be to compel the offi- 
cers to incriminate themselves individually. 
Several individual defendants, while filing 
what are entitled “Answers to Interroga- 
tories,’ have, in effect, given no informa- 
tion but by their answers have invoked the 
protection of the Fifth Amendment. 

After full consideration of the charges 
contained in the indictment above referred 
to, the contents of the complaint filed in 
this action, the objections to the interroga- 
tories, the nature and extent of the trans- 
actions, and the alleged involvement of the 
several defendants as charged in both the 
indictment and the complaint, I am of 
the opinion that the information sought to be 
elicited by the plaintiff in these interroga- 
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tories may well provide proof to the Gov- 
ernment from which it may establish the 
criminal charges against the indicted de- 
fendants. To compel discovery under such 
circumstances would contravene rights guar- 
anteed by the Fifth Amendment to the 
individual defendants. The objections to 
the interrogatories are, therefore, well founded 
and will be sustained. The answers to the 
interrogatories invoking the protection of 
the Fifth Amendment are adequate and 
proper for the same reason. The motions 
of the several individual defendants for a 
protective order are properly taken and the 
prayers of the several petitions will be 
allowed. 


[Protective Order] 


Rule 33 of the Rules of Civil Procedure 
expressly incorporates the provisions of 
Rule 30 (b) for the protection of persons 
from whom answers to interrogatories are 
sought under that rule. Rule 30 (b) by 
express provision authorizes the court to 
make any order which justice requires to 
protect a party or witness from annoyance, 
embarrassment or oppression. Under the 
peculiar circumstances of this case, it ap- 
pears to the Court that the interests of 
justice require the application of the princi- 
ple enunciated in Rule 30 (b) and discovery, 
insofar as it relates to the indicted defend- 
ants, will be postponed until the termination 
of the criminal action. While this will, un- 
doubtedly, cause inconvenience and delay 
to the plaintiff, protection of the defend- 
ants’ constitutional rights is the more im- 
portant consideration. 


An appropriate order will be entered. 


[67,509] United States v. E. I. du Pont de Nemours and Company, et al. 
In the United States District Court for the Northern District of Illinois, Eastern 


Division. No. 49 C 1071. 


Dated May 28, 1953. 


Case No. 987 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


United States Equity Suits—Production of Documents During Trial—Limitation.— 
Where the Government has presented its case and the defendants have presented their 
defense, a motion by the Government to compel the defendants to produce documents 
was limited to those documents which were material to the Government’s rebuttal of evi- 
dence submitted by the defendants. The right to rebut the defendants’ evidence should 
not be construed to open to the Government an entire field of exploration on issues which 
were present from the inception of the litigation. Since the material sought was available 
to the Government and since the Government possessed the means of acquiring additional 
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material before and during the presentation of its case, it would be unreasonable to grant 
the motion unrestricted. 


See the Sherman Act annotations, J 1610.345. 
For the plaintiff; Willis L. Hotchkiss, E. Houston Harsha, and Ewart Harris. 


For the defendants: Snyder, Chadwell and Fagerburg, Chicago, Ill., for U. S. Rubber Cox: 
Pope and Ballard, Chicago, Ill.; Root, Ballantine, Harlan, Bushby and Palmer, Washington, 
D. C., and Richards, Layton and Finger, Wilmington, Del.; Frederick W. Wood, and Arthur, 
Dry and Dole, New York, N. Y.; Berl, Potter and Anderson, Wilmington, Del., for Wm. 
Winder Laird, Jr., and others; Wm. Poole, Wilmington, Del., for certain class defendants; 
Morris, Steel, Nichols and Arsht, and Alexander L. Nichols, Wilmington, Del., for certain 
class defendants; Robert H. Richards, Wilmington, Del., for Wilmington Trust Co.; 
Claude A. Roth, and Gottlieb and Schwartz, Chicago, Ill, for certain minor class de- 
fendants; Andrew J. Dallstream, and Dallstream, Schiff, Stern and Hardin, Chicago, II. 
for certain minor class defendants; Howard Ellis, A. Leslie Hodson, and Kirkland, Flem- 
ing, Green, Martin and Ellis, Chicago, Ill, for certain minor class defendants; Howard 
Neitzert, and Sidley, Austin, Burgess and Smith, Chicago, Ill., for Pierre S. du Pont, 
Irenee du Pont, Lammot du Pont, Christiana Securities Co., Delaware Realty & Invest- 
ment Corp., and E. I. du Pont de Nemours and Co.; Mark H. Clayton, and Moore, 
Prangley and Clayton, Chicago, IIl., for adult beneficiary defendants; and Harry E. Smoot, 
Chicago, IIl. 


For prior decisions of the U. S. District Court, Northern District of Illinois, Eastern 
Division, see 1953 Trade Cases { 67,444, 1952 Trade Cases { 67,429, 67,348, 67,307, 67,292, 
and 1950-1951 Trade Cases {] 62,809, 62,557, and of the U. S. Supreme Court, see 1950-1951 


Trade Cases {[ 62,633. 


Memarandum 
[Motion for Subpoena Duces Tecum] 


LaBuy, District Judge [Jn full text except 
for omissions indicated by asterisks|: The 
mattter before the court is the government’s 
motion for the issuance of a subpoena duces 
tecum directed to the du Pont Company for 
books, records and documents for the 
period from 1915 to 1937 and 1948 to 1950 
relating to annual or periodical sales made 
to General Motors and each of its divisions 
of certain listed products and annual com- 
petitive reports, annual market surveys, 
master trade reports relating to sales by 
the du Pont Company and any of its com- 
petitors to General Motors of certain prod- 
ucts for the periods from 1925 to 1941 and 
1946 to 1950; for the issuance of a subpoena 
duces tecum directed to General Motors 
Corporation for records showing existing 
annual compilations of annual or periodical 
purchases of certain products for the years 
1925 to 1941 and 1948 to 1950; for issuance 
of a subpoena duces tecum to six competitors 
of the du Pont Company in the field of 
fabrics for books, ledgers, records and other 
documents, showing sales of certain prod- 
ucts, annual or periodical, from 1915 to 1941 
and 1946 to 1950 to each division of General 
Motors and its predecessors; for issuance 
of a subpoena duces tecum to fifteen com- 
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petitors of the du Pont Company for books, 
records, ledgers and other documents for 
the period 1925 to 1941 and 1946 to 1950 
showing sales of certain paint and finish 
products to General Motors; and for is- 
suance of a subpoena duces tecum directed 
to United States Rubber Company, which 
motion has been withdrawn by the govern- 
ment at this time. 


The government asserts this request is 
necessary for the purpose of rebutting evi- 
dence elicited from defense witnesses and 
certain tables regarding percentages and 
quantities of purchases by General Motors 
from others and from the du Pont Com- 
pany; that said testimony reflects indefinite 
quantitative summaries and in fact certain 
exhibits and testimony were allowed by the 
court with the right to the government to 
rebut the accuracy of said figures and state- 
ments; that the purpose of procuring the 
requested records is to present evidence 
showing this was an inaccurate portrayal of 
the amount of sales and purchases by Gen- 
eral Motors and the du Pont Company and 
its competitors. 


[Objection to Motion] 


Objection is made by the du Pont Com- 
pany and General Motors Corporation as 
to the propriety of this motion for the 
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reason (1) that it is in the nature of an 
attempt at discovery and inappropriate at 
this stage of the trial, particularly when 
opportunity to procure the same existed 
from the inception of the government’s in- 
vestigation prior to the filing of the com- 
plaint and existed thereafter, (2) that the 
material sought bears upon the issues of 
the government’s case in chief and is not for 
the purpose of presenting true rebuttal evi- 
dence, and (3) that the government already 
possesses material from which it may derive 
the information it seeks. 


[Applicable Rule] 


The pertinent rule to be applied is Rule 
45 (b) of the Federal Rules of Civil Pro- 
cedure which * * * affords to the parties 
the right to demand material for use at the 
trial, thus differing from Rule 34 which 
the courts have interpreted to be limited 
generally to discovery before trial. * * * 


In addition, as under Rule 34, it is not 
necessary under Rule 45 to establish the 
admissibility in evidence of the documents 
sought. Relevancy rather than admissibility 
is the test in determining whether a sub- 
poena duces tecum should be allowed. Thus, 
a subpoena is a part of the discovery pro- 
cedure provided for under the Federal 
Rules of Civil Procedure. 


The test which is set forth in the rule 
itself is whether such a request is unreason- 
able and oppressive. This, of course, can 
only be determined by reference to the 
particular circumstances present in each 
case wherein such a motion is made. 


[Issues Involved] 


Two considerations are here involved (1) 
whether the request is directed to true 
rebuttal evidence, and (2) whether this 
type of material was available to the gov- 
ernment previous to this date and whether 
comparable material is not already available 
to the government. 


On the matter of presentation of evi- 
dence, the guiding principle was succinctly 
stated in Hathaway v. Hemingway, (1850) 
20 Conn. 191 * * * 

However, for matters properly not evi- 
dential until the rebuttal, the proponent has 
a right to put them in at that time and they 
are not subject to the discretionary exclu- 
sion of the court. A rebuttal is necessary 
as a rule (1) -on a plea of denial where 
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new subordinate evidential facts are offered, 
(2) on an affirmative plea where its sub- 
stantive facts have been put forward, and 
(3) because on any issue whatever facts 
discrediting the proponent’s witnesses have 
been offered. Wigmore on Evidence, Third 


Edition, Volume VI, page 510, * * * 
* KOK 


[Subpoena Limited] 


The data the government now seeks to 
compile relate to issues which were ap- 
parent from the time the complaint and 
answers in this case were filed. The gov- 
ernment introduced evidence regarding sales 
and purchases between the defendants and evi- 
dence was and is now in its possession bear- 
ing upon purchases by General Motors 
from its competitors. In the presentation 
of the evidence by the defense, evidence was 
submitted for years other than those pre- 
sented in the case in chief. The present 
motion coming at this stage of the trial 
must necessarily be limited to matters ma- 
terial on rebuttal. The right of the govern- 
ment to show inaccuracy or to verify the 
accuracy and to present definite statistics 
on alleged indefinite statements made in 
defense should not be construed to open to 
the government an entire field of explora- 
tion on issues which were present from 
the inception of this litigation; particularly 
is this true as regards the subpoenas di- 
rected to the twenty-one competitors. 


[Circumstances Considered | 


It is also apparent from the mass of 
material listed in the subpoenas that labor 
of no small magnitude is involved. To 
gather and present the material requested 
from twenty-three companies within a short 
period of time would be ignoring the reali- 
ties of the problem. The task of searching 
files and records and the time required to 
determine and select the information sought 
for periods going back to 1915 necessarily 
involves considerable time and labor, In 
addition, the court must consider that the 
defendants have the right to examine and be 
heard as to the materiality of the informa- 
tion submitted in response to said sub- 
poenas. All of these facts bear upon the 
element of time and upon the delay in the 
termination of this trial. This effect is not 
a compelling consideration, of course, but 
one which should be weighed in view of all 
the circumstances of this protracted trial. 
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[Exhaustive Search Unreasonable] 


In view of the great mass of records 
which the government has received and re- 
viewed during the past five years, and in 
view of the fact that the material sought 
was available to it, coupled with the fact 
that it possessed the means of acquiring 
any additional material pertinent to the 
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opinion it would be unreasonable to permit 
the exhaustive search presently requested. 


For the above and foregoing reasons, the 
court denies the request of the government 
for the issuance of these subpoenas, with 
the exception of paragraphs 5, 6, 7, and 8 
of the subpoena directed to the du Pont 
Company, which portion of that subpoena is 


issues long before and during the presenta- allowed. 


tion of its case in chief, the court is of the 


[67,510] United States v. Republic Steel Corporation, et al. 


In the United States District Court for the Northern District of Ohio, Eastern 
Division. Civil Action No. 26043. Filed June 15, 1953. 


Case No. 964 in the Antitrust Division of the Department of Justice. 


Clayton Antitrust Act and Sherman Antitrust Act 


Consent Decrees—Practices Enjoined—Allocation of Markets, Exclusive Dealing, Re- 
fusing To Deal, and Discriminating in Price or Services—Manufacturer of Corrugated 
Metal Sheets and Fabricators of Culverts—A manufacturer of corrugated metal sheets and 
fabricators of corrugated metal culverts were enjoined by a consent decree from (A) 
entering into any agreement or from requesting persons to enter into any agreement 
(1) to allocate markets, customers, or territories for production, (2) to deal exclusively 
with any person, and (3) to exclude any manufacturer or seller from any territory or 
market; and from (B) refusing to sell to or purchase from any person, imposing dis- 
criminatory terms or prices, or refusing to make available services or technical information 
because of the refusal of any person to enter into any agreement contrary to (A) above. 


See the Sherman Act annotations, Vol. 1, {| 1220.204, 1530.40, 1530.90, 1590; Clayton 
Act annotations, Vol. 1, f 2023. 


Consent Decrees—Practices Enjoined—Requirement Contracts, Exclusive Dealing, 
Limitations on Use, and Sales Limitations——A manufacturer of corrugated metal sheets 
was enjoined by a consent decree from entering into any agreement, from refusing to 
sell because any person has refused to accept an agreement, or from entering into any 
plan which has as its purpose the making of an agreement, on condition (1) that the 
purchaser shall purchase all of its requirements of such sheets from the manufacturer, 
(2) that the purchaser shall not purchase such sheets or culverts manufactured by any 
other person, (3) that the purchaser shall also purchase from the manufacturer any type 
of culvert not fabricated by such purchaser, (4) that the purchaser shall not use such 
sheets purchased from the manufacturer for any other purpose, and (5) that the pur- 
chaser agrees to limit its sales of culverts to any quota or to any portion of the market. 
7 See the Sherman Act annotations, Vol. 1, { 1220.203, 1530.40; Clayton Act annotations, 

ol. 1, ¥ 2023. 


Consent Decrees—Practices Enjoined—Trade Association—Membership Activities— 
A culvert manufacturers’ trade association was enjoined by a consent decree from (1) 
accepting or soliciting any membership fees from a manufacturer of corrugated metal 
sheets, (2) admitting such manufacturer to membership in, or permitting such manu- 
facturer to direct or dominate any of the activities of the association, and (3) requesting 
any defendant to violate any of the provisions of the consent decree. 


See the Sherman Act annotations, Vol. 1, § 1230.151, 1530.90. 


Consent Decrees—Specific Relief—Sale of Products.—A manufacturer of corrugated 
culvert sheets was ordered by a consent decree to sell such sheets to all fabricators of 
corrugated metal culverts, for a period of five years and upon orders placed in good faith 
and seasonably in accordance with the manufacturer’s current trade practices, at non- 


{67,510 Copyright 1953, Commerce Clearing House, Inc. 


Number 270—85 
7-3-53 


Cited 1953 Trade Cases 
U.S. v. Republic Steel Corp. 


68,495 


discriminatory prices and terms and without any discrimination as to trademarks or in 
the filling of orders. This order was subject to not less than such part of 66% per cent of 
the manufacturer’s total production of such sheets for each such year as the fabricators 
shall offer to purchase. 


See the Sherman Act annotations, Vol. 1, { 1535.60. 


Consent Decrees—Specific Relief—Trade Association—Membership.—A culvert manu- 
facturers’ trade association was ordered by a consent decree to admit to membership any 
independent fabricator which uses corrugated culvert sheets manufactured by a named 
defendant, without any condition or restriction, except that, on a nondiscriminatory basis, 
(1) a reasonable and uniform membership fee and annual dues may be imposed, and 
(2) by-laws not inconsistent with any provision of the consent decree may be adopted. 


See the Sherman Act annotations, Vol. 1, J 1535.90. 


For the plaintiff: Stanley N. Barnes, Assistant Attorney General; and Edwin H. 
Pewett, Allen A. Dobey, Vincent A. Gorman, and Robert W. Murray, Attorneys for the 
United States. 


For the defendants: Luther Day and Thomas F. Patton, Cleveland, Ohio, for Republic 
Steel Corporation; Ralph W. Malone, Dallas, Texas, for Wyatt Metal and Boiler Works; 
Ashley M. Van Duzer, Cleveland, Ohio, for Toncan Culvert Manufacturers Ass’n, Inc., 
Beall Pipe and Tank Corp., Berger Metal Culvert Co., Inc., The Boardman Co., Central 
Culvert Corp., Choctaw, Inc., V. R. Conner and S. V. Conner, doing business as The 
Conner Manufacturing Co., a co-partnership, Dominion Metal and Culvert Corp., Eaton 
Metal Products Corp., Eaton Metal Products Co. of Montana, Empire State Culvert Corp., 
Illinois Culvert and Tank Co., A. P. Jensen and L. S. Frame, doing business as Jensen 
Bridge and Supply Co., a co-partnership, H. V. Johnston Culvert Co. of Minneapolis, 
Minnesota, H. V. Johnston Culvert Co. of Aberdeen, South Dakota, M and M Hiway 
Materials Co., Thompson Pipe and Steel Co., Tri-State Culvert and Manufacturing Co., 
and Wisconsin Culvert Co. 


the complaint states a cause of action against 
the defendants under Section 1 of the Act 
of Congress of July 2, 1890, entitled “An 
Act to protect trade and commerce against 
unlawful restraints and monopolies,’ as 
amended, commonly known as the Sherman 
Act, and under Section 3 of the Act of 
Congress of October 15, 1914, commonly 
known as the Clayton Act, as amended. 


Final Judgment 
[Judgment Entered by Consent] 


Freep, District Judge [In full text]: Plain- 
tiff, United States of America, having filed 
its complaint herein on November 30, 1948, 
the defendants having appeared and filed 
their answers denying the substantive allega- 
tions thereof; and the plaintiff and the de- 
fendants by their attorneys having severally 


consented to the entry of this Final Judg- 
ment without trial of any issue of fact or 
law herein and without admission by the 
parties in respect of any such issue, and the 
Court having considered the matter and 
being duly advised; 


Now, therefore, before any testimony has 
been taken and without trial of any issue 
of fact or law herein, and upon consent of 
the parties hereto, it is hereby 


Ordered, adjudged and decreed as follows: 


I 


[Cause of Action Under Sherman and 
Clayton Acts] 


This Court has jurisdiction of the subject 
matter hereof and of the parties hereto, and 
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II 
[Definitions] 
As used in this Final Judgment, 


(A) “Corrugated metal culvert” shall mean 
any tube or channel commonly used for 
drainage purposes, constructed from cor- 
rugated culvert sheets, finished, plain, dipped, 
galvanized or paved, including full circle 
culvert, part circle culvert, nestable culvert 
and arches; 

(B) “Corrugated culvert sheets” shall mean 
corrugated metal sheets in the gauges, sizes, 
analyses and weights of coating of the type 
sold to manufacturers of corrugated metal 
culverts for use in the fabrication thereof; 

(C) “Republic” shall mean the defendant 
Republic Steel Corporation, a corporation 
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organized and existing under the laws of 
New Jersey; 


(D) “The Association” shall mean the 
defendant Toncan Culvert Manufacturers 
Association, Inc., a corporation organized 
and existing under the laws of Ohio; 


(E) “Defendant fabricators” shall mean 
the defendants Beall Pipe & Tank Corpora- 
tion, Berger Metal Culvert Co., Inc., The 
Boardman Co., Central Culvert Corporation, 
Choctaw, Inc., V. R. Conner and S. V. 
Conner doing business as The Conner 
Manufacturing Company, a co-partnership, 
Dominion Metal and Culvert Corporation, 
Eaton Metal Products Corporation, Eaton 
Metal Products Co. of Montana, Empire 
State Culvert Corporation, Illinois Culvert 
& Tank Company, A. P. Jensen and L. S. 
Frame doing business as Jensen Bridge and 
Supply Company, a co-partnership, H. V. 
Johnston Culvert Co. of Minneapolis, Minne- 
sota, H. V. Johnston Culvert Co. of Aber- 
deen, South Dakota, M & M Hiway Ma- 
terials Company, Thompson Pipe and Steel 
Company, Tri-State Culvert & Manufactur- 
ing Company, Wisconsin Culvert Company, 
Wyatt Metal & Boiler Works, and each of 
them, and their majority-owned or controlled 
subsidiaries; 


(F) “Independent fabricator” shall mean 
a fabricator of corrugated metal culverts 
from corrugated culvert sheets, but shall not 
include (i) any defendant fabricator, (ii) 
Republic, (iii) any majority-owned or con- 
trolled subsidiary of Republic, (iv) any 
manufacturer of corrugated culvert sheets, 
or (v) any miajority-owned or controlled 
subsidiary of such manufacturer; 


(G) “Person” shall mean an individual, 
partnership, firm, corporation, association, 
trustee or other business or legal entity. 


TET 
[Apblicability of Judgment] 


The provisions of this Final Judgment 
applicable to any defendant shall apply to 
such defendant, its officers, directors, agents, 
employees, subsidiaries, successors and as- 


signs, and to all other persons acting under, 


through or for such defendant, its sub- 
sidiaries, successors or assigns. 
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IV 


[Allocation of Markets, Exclusive Dealing, 
and Refusing To Deal Prohibited] 


Republic and the defendant fabricators 
are jointly and severally enjoined and re- 
strained from: 


(A) Entering into, adhering to, maintain- 
ing or furthering or claiming any rights 
under, any contract, agreement or under- 
standing, directly or indirectly, with any 
defendant or any other person, providing 
for, or for the purpose of: 


(1) allocating, apportioning or dividing 
markets, customers, product or territories 
for the production, distribution or sale of 
corrugated metal culverts or corrugated 
culvert sheets; 

(2) dealing exclusively with, or having 
any person deal exclusively with, any 
other person in the sale, purchase or other 
distribution of corrugated culvert sheets 
or corrugated metal culverts, but, subject 
to the provisions of Section VII hereof, 
nothing in this Final Judgment shall pre- 
vent any person at any time or during 
any period from purchasing corrugated 
culvert sheets or corrugated metal cul- 
verts from Republic in such amounts as 
such person may desire; 

(3) excluding any manufacturer, seller 
or distributor (including any of such de- 
fendants) of corrugated metal culverts 
from any territory or market; or interfer- 
ing with or restraining any such manu- 
facturer, seller or distributor in competing 
in any territory or market; 


(B) Requesting, requiring, inducing or 
persuading any buyer from or seller to any 
of such defendants to enter into or adhere 
to any contract, agreement or understand- 
ing, contrary to any of the provisions of 
subsection (A) of this Section IV; 


(C) Because of the refusal of any person 
to enter into or adhere to any. contract, 
agreement or understanding contrary to any 
of the provisions of subsection (A) of this 
Section IV: 


(1) refusing to sell to or purchase from 
any such person any corrugated culvert 
sheets or corrugated metal culverts; 


(2) imposing on any such person dis- 
criminatory terms, conditions or prices in 
the sale or purchase of any corrugated 
culvert sheets or corrugated metal culverts; 

(3) refusing to make available to any 
such person services or technical informa- 
tion relating to corrugated culvert sheets 
or corrugated metal culverts. 
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Vv 


[Exclusive Dealing and Requirement 
Contracts Prohibited] 


Republic is hereby enjoined and restrained 
from: 


(A) Entering into, performing, enforcing, 
furthering or adhering to any contract or 
agreement to sell or of sale, on or accom- 
panied by any condition, agreement or 
understanding, express or implied: 


(1) that the purchaser shall purchase 
from Republic all its requirements of cor- 
rugated culvert sheets, but, subject to the 
provisions of Section VII hereof, nothing 
in this Final Judgment shall prevent any 
person at any time or during any period 
from purchasing corrugated culvert sheets 
or corrugated metal culverts from Repub- 
lic in such amounts as such person may 
desire; 


(2) that the purchaser shall not pur- 
chase corrugated culvert sheets or cor- 
rugated metal culverts manufactured or 
supplied by any person other than Re- 
public or any other designated source; 


(3) that the purchaser shall also pur- 
chase from Republic any type of corru- 
gated metal culvert not fabricated by such 
purchaser; 

(4) that the purchaser shall not use 
corrugated culvert sheets purchased from 
Republic for any purpose other than the 
fabrication of corrugated metal culverts; 
or that the purchaser shall use corrugated 
culvert sheets purchased from Republic 
only for the fabrication of corrugated 
metal culverts or for any other designated 
purpose; 

(5) that the purchaser agrees to limit 
its sales of corrugated metal culverts to 
any volume, quota or percentage, or to 
any portion of the market. 


(B) Refusing to sell, or discriminating in 
any sale, to any person because such person 
(i) refuses to accept or adhere to any con- 
dition, agreement or understanding, express 
or implied, contrary to any of the provisions 
of subsection (A) of this Section V, or (ii) 
is not, or indicates an unwillingness to be- 
come, a member of the Association; 


(C) Entering into, adopting or adhering 
to any plan, program, or policy which has 
as its purpose the making or adhering to 
a condition, agreement or understanding 
contrary to any of the provisions of sub- 
section (A) of this Section V; or entering 
into, adopting or adhering to any course of 
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conduct contrary to any of the provisions 
of subsection (B) of this Section V. 


VI 
[Trade Association’s Membership] 


(A) The Association is enjoined and re- 
strained from: 


(1) accepting, collecting, procuring or 
soliciting, or causing to be accepted, col- 
lected, procured or solicited, any dues or 
any other membership fees from Republic 
or, through Republic, directly or indirectly, 
from any member; 

(2) admitting Republic to membership 
in, or permitting Republic to direct or 
dominate any of the activities of the 
Association; 

(3) requesting, requiring, inducing or 
persuading any defendant to violate any 
of the provisions of this Final Judgment, 
or entering into, adopting or adhering to 
any course of conduct contrary to any of 
the provisions of this Final Judgment. 


(B) The Association is ordered and di- 
rected to admit to membership therein, upon 
application being made, any independent 
fabricator which uses, in whole or in part, 
corrugated culvert sheets manufactured by 
Republic, without any condition or restric- 
tion whatsoever, except that, on a nondis- 
criminatory basis: 


(1) a reasonable and uniform member- 
ship fee and annual dues may be imposed; 
and 

(2) by-laws and other regulations, includ- 
ing reasonable nondiscriminatory provisions 
relative to qualifications of membership, 
not inconsistent with any provision of this 
Final Judgment may be adopted. 


VII 


[Sale of Products Ordered] 


Defendant Republic is ordered and directed, 
for a period of five years following the date 
of entry of this Final Judgment, but in any 
event only so long as it shall produce cor- 
rugated culvert sheets, to make available 
and to sell each calendar year to defendant 
fabricators and independent fabricators, upon 
orders placed (a) in good faith for use in 
their own manufacturing operations and (b) 
seasonably in accordance with Republic’s 
then current trade practices, at and upon 
nondiscriminatory prices, terms and condi- 
tions, and without any discrimination as to 
trademarks or in the filling of orders, but 
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subject to Republic’s regular terms and con- 
ditions of sale, not less than such part of 
6624% of Republic’s total production of cor- 
rugated culvert sheets for each such year 
as such fabricators shall offer to purchase. 


VIII 


[Combliance and Visitation] 


For the purpose of securing compliance 
with this Final Judgment, duly authorized 
representatives of the Department of Justice 
shall, upon written request of the Attorney 
General or the Assistant Attorney General 
in charge of the Anti-Trust Division, and on 
reasonable notice to any defendant, made 
to its principal office, be permitted, subject 
to any legally recognized privilege: 


(A) access during the office hours of 
said defendant to all books, ledgers, ac- 
counts, correspondence, memoranda, and 
other records and documents in the posses- 
sion or under the control of said defendant 
relating to any matters contained in this 
Final Judgment; 


(B) subject to the reasonable convenience 
of said defendant and without restraint or 
interference from it, to interview officers 
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or employees of said defendant, who may 
have counsel present, regarding such mat- 
ters, and, upon such request, said defendant 
shall submit such reports in writing as from 
time to time may be necessary for the en- 
forcement of this Final Judgment. 

No information obtained by the means 
provided in this Section VIII shall be 
divulged by the Department of Justice to 
any person other than a duly authorized 
representative of such Department, except 
in the course of legal proceedings in which 
the United States is a party, or as other- 
wise required by law. 


IX 
[Jurisdiction Retained] 


Jurisdiction is retained for the purpose of 
enabling any of the parties to this Final 
Judgment to apply to this Court at any 
time for such further orders and directions 
as may be necessary or appropriate for the 
construction or carrying out of this Final 
Judgment, for the amendment or modifica- 
tion of any of the provisions thereof, the 
enforcement of compliance therewith, and 
the punishment of violations thereof. 


[67,511] United States Navy Weekly, Inc., et al. v. Federal Trade Commission. 


In the United States Court of Appeals for the District of Columbia Circuit. 


11,495. Dated June 18, 1953. 


No. 


Petition for review of order of the Federal Trade Commission. 


Federal Trade Commission Act 


Misrepresentation—Misleading Trade Name—Extent of Commission’s Authority.— 
The Federal Trade Commission did not exceed its authority in requiring a publishing 
company to abandon the use of the trade name “United States Navy Magazine” for its 
publication. Although the Commission should go no further than is reasonably necessary 
to correct the evil and protect the public, it has a wide “latitude for judgment” in selecting 
a remedy and in determining whether qualifying words will eliminate deception. 


See the Federal Trade Comimisson Act annotations, Vol. 2, § 6125.221. 


Misrepresentation—-Misleading Trade Name—Qualification of Language Inadequate— 
Tendency to Deceive.—An order requiring a publishing company to abandon the use of 
the trade name “United States Navy Magazine” for its publication is affirmed. The 
Federal Trade Commission properly concluded that the qualification of the trade name by 
the addition of the words “Not Owned by the Government” would not eliminate the tend- 
ency of the name to deceive and mislead the public. 


See the Federal Trade Commission Act annotations, Vol. 2, § 6125.508, 6601.75, 6640.25. 


__ Misrepresentation—Personnel—Technical Distinctions No Concern of FTC.—A pub- 
lishing company’s contention that it did not represent that its publication was owned and 
published by “naval” personnel, but that it represented that its publication was owned 
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The Federal Trade Commission 


need not concern itself with the technical distinction between the terms “Navy personnel” 
and “Naval personnel”, since the public would not be aware of such a distinction and 


would be deceived by either term. 


See the Federal Trade Commission Act annotations, Vol. 2, J 6125.508, 6601.70. 


For the petitioners: Byron N. Scott. 


For the respondent: Donovan Divet, Special Attorney, Federal Trade Commission, 
with whom W. T. Kelley, General Counsel, Federal Trade Commission, and Robert B. 
Dawkins, Assistant General Counsel, Federal Trade Commission, were on the brief. 


Denying petition for modification and affirming Federal Trade Commission cease 


and desist order in Dkt. 5841. 


Before Witpur K, Mrtrer, PretryMAN and Fany, Circuit Judges. 


[Petition for Review] 


Wizzsur K. Mirter, Circuit Judge [Jn full 
text]: The corporate petitioner, United 
States Navy Weekly, Inc., publishes the 
bimonthly “United States Navy Magazine.” 
The individual petitioners, George L. Carlin 
and Ray E. Fenstemaker, are respectively 
president and secretary-treasurer of the cor- 
poration. They seek review of a cease and 
desist order entered against them by the 
respondent Federal Trade Commission. 


[Commission’s Findings and Order] 


After hearing, in a proceeding duly in- 
itiated, the Commission concluded that the 
use of an apparently official name for an 
unofficial publication, privately owned and 
operated, is misleading and unlawful, and 
that no qualification or explanation of the 
name would eliminate its misleading and 
deceptive tendency. The Commission fur- 
ther concluded, inter alia, that various slogans 
employed by the petitioners mislead and 
deceive the public into the erroneous belief 
that the magazine is an official organ of the 
United States Navy Department and con- 
tains complete coverage of Navy news. It 
further found that the corporation had been 
falsely represented as having national and 
regional offices. The Commission therefore 
ordered the corporation and the two in- 
dividuals to cease and desist from: (a) using 
the name “United States Navy Magazine”; 
(b) representing that the publication is 
officially connected with or sponsored by 
the United States Navy; (c) representing 
that the publication is owned, edited or pub- 
lished by naval personnel; (d) representing 
that the publication contains a complete cov- 
erage of Navy news from the ships, stations, 
bases or yards of the United States Navy 
or from Washington, D. C.; and (e) repre- 
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senting that the publication has a national 
office or an editorial office at any location 
contrary to fact. 


[Prohibition Against Use of Trade 
Name Proper] 


The petitioners ask that we strike from 
the order the prohibition against using the 
name “United States Navy Magazine,” the 
prohibition against representing that the pub- 
lication is owned, edited or published by 
naval personnel, and the prohibition against 
representing that it has a national office. 


It is argued that the Commission exceeded 
its authority in requiring the abandonment 
of the trade name ‘United States Navy 
Magazine,” since all that is reasonably nec- 
essary to correct the evil found to exist is 
to order that the qualifying words “Not 
owned by the Government” be prominently 
used in immediate connection with the name 
of the magazine. 


Although the Commission should go no 
further, in a case like this, than is reasonably 
necessary to correct the evil and protect the 
public, it has a wide “latitude for judgment” 
in selecting a remedy and in determining 
whether qualifying words will eliminate de- 
ception. Siegel v. Federal Trade Commission 
[1946-1947 Trape Cases { 57,457], 327 U. S. 
608 (1946). The Commission’s conclusion 
that qualification or explanation to the effect 
that the publication has no official connec- 
tion with the United States Navy would not 
eliminate the tendency of the name to mis- 
lead and deceive, is in accord with our deci- 
sion in Federal Trade Commission v. Army 
and Navy Trading Co., 66 App. D. C. 394, 
88 F. (2d) 776 (1937). There the appellees 
suggested, just as the petitioners do here, 
that the trade name “Army and Navy Trading 
Company” be qualified by some such phrase 
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, 


as “Not connected with the Army and Navy.’ 
We held that no qualifying words would 
wholly eliminate the deception. 


[Use of Naval or Navy Personnel Deceptive] 


With reference to the portion of the order 
requiring them to cease and desist from 
representing “That said publication is owned, 
edited or published by naval personnel,” 
petitioners assert they have not so repre- 
sented. They have stated, they say, “that 
the magazine is ‘Owned, edited and pub- 
lished by “Navy” personnel’, not Naval per- 
sonnel.” In other. words, they distinguish 
between the terms “Navy personnel” and 
“Naval personnel.” Carlin is a permanently 
retired chief warrant officer and Fenstemaker, 
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once a member of the Naval Reserve, is a 
Civil Service clerk employed by the Navy 
as a civilian. The other stockholders are in 
an inactive status as far as the Navy is con- 
cerned. The argument that Carlin and his 
associates are Navy personnel, although they 
are not Naval personnel, is a quibble which 
cannot prevail. The Federal Trade Com- 
mission need not concern itself with a tech- 
nical distinction between the two terms, 
since the public would not be aware of such 
a distinction and would be deceived by 
either term. 

As the record supports all portions of the 
order under attack, the petition for modifica- 
tion will be denied. 


Affirmed. 


[7 67,512] Florence B. Bigelow, et al. v. RKO Radio Pictures, Inc., Winston Theatre 


Corporation, et al. 


In the United States Court of Appeals for the Seventh Circuit. October Term, 1952, 
April Session, 1953. No. 10777. Dated June 23, 1953. 


Appeal from the United States District Court for the Northern District of Illinois, 


Eastern Division. 


Sherman Antitrust Act 


Practice and Procedure—Injunction—Modification—Effect of Decree Providing for 
Divorcement.—The dismissal of a petition by a theatre operator, which is owned by a 
theatre company created pursuant to a Government decree providing for the divorcement 
of defendants’ business of operating theatres from their business of producing and dis- 
tributing motion pictures, for a declaration that its theatre is no longer subject to certain 
restrictions contained in a private decree and imposed upon theatres owned, leased, or 
operated by such defendants, which included the defendants in the Government case, was 
reversed and remanded. If a complete divorcement under the Government decree has 
been had, and the Government decree is being carried out in good faith, and the new picture 
company does not control or influence the policies of the theatre company or the theatre 
operator, the trial court could properly decree that the theatre of the operator is not a 
theatre owned, leased, or operated by such defendants. 


See the Sherman Act annotations, Vol. 1, § 1650.290. 
For the plaintiffs: Thomas C. McConnell, Chicago, IIl. 


For the petitioner: George L. Siegel, Chicago, lll, LeRoy R. Krein, Chicago, Ill., and 
Edward C. Raftery, New York, N. Y. 


Before Major, Chief Judge, Durry and Frnnecan, Circuit Judges. 


[Theatre Seeks Modification of Decree] 


Durry, Circuit Judge [In full text]: On 
July 28, 1942, plaintiffs, as the owners of the 
Jackson Park Theatre, located on Chicago’s 
south side, commenced an antitrust suit under 
the Sherman Act against five major pro- 
ducers and distributors of motion pictures, 
and a number of their exhibitor-subsidiaries 
owning theatres in the Chicago area. Among 


{| 67,512 


the defendants was RKO Radio Pictures, 
Inc., a distributor of motion pictures. Plain- 
tiffs prevailed in the litigation and a decree 
was entered on October 16, 1946, granting 
injunctive relief and imposing certain re- 
strictions upon theatres “owned, leased or 
operated by any defendant,” including a 
prohibition against the first run of a picture 
longer than two weeks in a theatre owned, 
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leased or operated by any defendant. This 
court has heretofore considered and passed 
upon various aspects of the decree.” 


Winston Theatre Corporation (hereinafter 
called Winston) was organized in March, 
1943, and on May 26, 1943, commenced oper- 
ating the RKO Grand Theatre located in 
the Chicago Loop. Prior to January 1, 1951, 
Winston was a wholly owned subsidiary of 
RKO Theatres, Inc., which in turn was a 
wholly owned subsidiary of Radio-Keith- 
Orpheum Corporation. 


In a petition filed in the district court 
Winston asked that the court declare that 
RKO Grand Theatre operated by it is not 
“a theatre owned, leased or operated by any 
defendant” within the meaning of those 
words in Paragraph VII of the decree, and 
that said theatre is not “owned, operated or 
controlled by defendant exhibitors” or “owned 
or operated by the defendants or any of 
them” within the meaning of those words 
in Paragraph IX of said decree, and that 
said decree does not operate against peti- 
tioner and the Grand Theatre. The district 
court dismissed the petition. 


Winston points out that it operates only 
one theatre, the Grand, which is one of eight 
first run theatres in the Chicago Loop; that 
the seating capacity of the Grand is 1,175; 
that the distributors of films will not permit 
the Grand to bid for runs of more than two 
weeks because claim has been made that the 
1946 decree prevents them from so doing. 
Winston claims that it cannot compete with 
the Balaban & Katz theatres, which are also 
limited to runs of two weeks, because their 
larger seating capacity permits them to out- 
bid the Grand, and that it cannot compete 
with other theatres which are not limited 
to the two week runs, because by that very 
fact they are able to bid higher for pictures 
than the Grand. Winston asserts that during 
1951 when the Grand played a number of 
pictures on extended runs, pursuant to a 
court approved stipulation, it showed a small 
net profit of approximately $12,000 but for 
the period of approximately six months from 
January 1, 1952, to June 28, 1952, when it was 
unable to obtain pictures for runs of over 
two weeks, its business loss was $108,000. 
Winston asserts that this loss was due to 
the inability of the Grand Theatre to com- 
pete for better pictures because of the two- 


1 [1946-1947 TRADE CASES { 57,577] 162 F. 
2d 520; [1948-1949 TRADE CASES f 62,328] 
170 F. 2d. 783; [1950-1951 TRADE CASES 
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week limitation, and that if this condition 
continues, it will be forced out of business. 


[Effect of Consent Decree] 


On the hearing Winston relied upon a 
consent decree entered into in an antitrust 
suit brought by the United States Govern- 
ment in the United States District Court for 
the Southern District of New York against 
major producers and distributors, charging 
a violation of the federal antitrust laws. 
Radio-Keith-Orpheum Corporation, RKO 
Radio Pictures, Inc., and three subsidiaries 
were among the defendants named in that 
action. United States v. Paramount Pictures, 
Inc., et al. [1946-1947 Trapr Cases J 57,470], 
66 F. Supp. 323; s. c. [1946-1947 Trapr Cases 
1 57,526], 70 F. Supp. 53; [1948-1949 Trapr 
CASES {[ 62,244] 334 U. S. 131. In that suit 
(which will hereinafter be referred to as the 
Paramount case) a consent decree was en- 
tered on November 8, 1948, as to Radio- 
Keith-Orpheum Corporation. The decree 
recited that RKO defendants proposed to 
put a plan of reorganization in effect which 
which have as its object and effect the di- 
vorcement of RKO’s production-distribution 
assets from RKO theatre assets. The fol- 
lowing provision is contained in that decree: 


“On and after January 1, 1951, the New 
Theatre Company and the New Picture 
Company shall be operated wholly in- 
dependently of one another and shall have 
no common directors, officers, agents or 
employees. Each of them shall thereafter 
be enjoined from attempting to control or 
influence the busines or operating policies 
of the other by any means whatsoever.” 
Evidence was introduced to prove that 

thereafter all assets relating to theatre oper- 
ations were transferred to RKO Theatres 
Corporation, and all assets relating to the 
production and distribution of motion pic- 
tures were transferred to the new picture 
company. Winston is wholly owned by 
RKO-Keith-Orpheum Theatres, Inc., which 
is a wholly owned subsidiary of RKO 
Theatres Corporation, the new theatre com- 
pany. The petition alleges and proof was 
made to show that the divorcement of theatre 
operations from the production-distribution 
operations became effective January 1, 1951. 
Winston claims that since that date the 
RKO Theatres Corporation does not have 
common directors, officers, agents or em- 


[1952 TRADE CASES 
[1952 TRADE 


{ 62,644] 183 F. 2d 60; 
(P67, 36a] 199 F.2d) e794: 
CASES { 67,393] 201 F. 2d 25. 
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ployees with the RKO Radio Pictures, Inc., 
and that the theatre corporation does not 
own any stock in the picture company, and 
vice versa. 

In its findings the district court ignored 
the evidence that as of January 1, 1951, there 
was a divorcement of theatre operations 
from production-distribution operations, which 
prior to that date were carried on by affiliated 


companies. The court adopted Finding 6 


proposed by the plaintiffs, to wit, 


“That the evidence in this case shows 
no changes in the situation so far as Win- 
ston Theatre Corporation is concerned 
which in any manner justify this Court 
in modifying its decree theretofore en- 
tered herein, nor does the present record 
show anything other or different than was 
shown at the time of the original hearing 
herein, in which it was disclosed that 
Winston Theatre Corporation was in active 
concert with and in conspiracy with the 
defendants herein in the maintenance and 
carrying on of the conspiracy evidenced 
by the Chicago system of release.” 


The finding that there has been no change 
in the situation so far as Winston is con- 
cerned is clearly incorrect, unless in fact the 
terms of the consent decree in the Paramount 
case are not being carried out in good faith, 
but the court did not include a finding on 
this point. Winston was not organized until 
over a year after the case at bar had been 
commenced. Prior to January 1, 1951, it was 
the wholly owned subsidiary of RKO Theatres 
Inc., which in turn was owned by Radio- 
Keith-Orpheum Corporation which latter 
company has now been dissolved. The new 
theatre corporation and the new picture 
company do not have common directors or 
officers and neither holds stock in the other. 
By the express terms of the consent decree 
each is required to operate wholly indepen- 
dently of the other and is enjoined from at- 
tempting to control or influence the business 
or operating policies of the other by any 
means whatsoever. 


We cannot assume that the decree of the 
New York court is not being carried out in 
good faith. Yet the plaintiffs here argue, 
“% * * the so-called divorcement pursuant 
to the Paramount decree is largely window- 
dressing”; further that “the mere substitu- 
tion of two holding companies where one 
stood before is no change of any substance.” 
Plaintiff argues that Howard Hughes, the 
largest single stockholder in the picture 
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company, is still the largest stockholder in 
the theatre company. 


The proof shows that there are 15,000 
stockholders of record of the theatre com- 
pany. Pursuant to the consent decree, 
Howard Hughes was required to and did 
deposit his shares of the new theatre com- 
pany with the Irving Trust Company, as 
trustee under a voting trust, under the terms 
of which the trustee possesses all the voting 
rights, reserving to Hughes only the privilege 
of receiving any dividends that may be de- 
clared. The trust company also has the 
power to sell the stock. 


We think that the effect of the decree in 
the Paramount case cannot be ignored, and 
should be given full consideration by the 
district court; also, if the claim is pressed 
that the divorcement pursuant to the decree 
is merely window-dressing, or not being 
carried out in good faith, then evidence 
should be received on that subject; and in 
any event the court should make a specific 
finding on that point. Winston did request 
the court to make findings giving effect to 
the divorcement proceedings in the Para- 
mount case. However, we are unable to as- 
certain from the record in its present form 
whether the trial court believed that the 
proceedings in the Paramount case had no 
possible effect in the case at bar, or whether 
it agreed with the argument made here by 
plaintiffs that the decree was not being 
carried out in good faith. 


At the time of the decision below, the 
district court did not have the benefit of the 
opinion of this court in Bigelow v. Balaban 
& Katz Corp. [1952 Trane Cases J 67,363], 
199 F. 2d 794, and may have felt that relief 
could not be granted to Winston, irrespective 
of any divorcement of the theatre operations 
and the producing-distributing operations of 
Radio-Keith-Orpheum Corporation. How- 
ever, in the Bigelow v. Balaban & Katz case 
p. 796, this court said, with respect to the 
divorcement of the production-distribution 
and the exhibiting branches of Paramount, 


“We think appellant is correct in saying 
that this is a change which could not have 
been contemplated at the time of the entry 
of the decree * ***” 


We further indicated that restrictions of the 
decree were not necessarily to remain in per- 
petuity, and said, p. 797, 


_ “However, if the trial court’s decision 
is to be construed as meaning that there 
can never be a modification of the provi- 
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sions of the injunctive decree, we think it 
goes too tar. We*cannot agree with the 
extreme position stated by counsel for 
Jackson Park Theatre on argument, that 
the decree provides for perpetuity, and 
that only the sale of the theatre would 
consitute such a change in condition as 
might render the decree inapplicable.” 


[Case Remanded] 


Plaintiff makes the same argument here, 
that only a sale of the Grand Theatre to a 
stranger to the litigation who was not in any 
way previously connected with the defend- 
ant can free that theatre from the restictions 
of the decree. But we think that if a com- 
plete divorcement has in fact been had of 
the business of operating theatres from the 
business of producing and distributing motion 
pictures, and the decree of the New York 


Cited 1953 Trade Cases 
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court is being carried out in entire good 
faith, and the new picture company does 
not control or influence the operating policies 
of the theatre company or Winston, the 
district court could properly decree that the 
Grand Theatre is not a theatre owned, leased 
or operated by a defendant. In view of the 
decision of this court in Bigelow v. Balaban 
& Katz Corp., supra, which was subsequent 
to the findings and order to permit the court 
to make additional findings on the issue her- 
inbefore indicated, this cause will be re- 
manded. The court should be free to make 
such findings on the record heretofore made, 
or, in its discretion, to permit additional 
testimony to be taken on that issue. 


Cause reversed and remanded for addi- 
tional findings of-fact and conclusions of 
law, and a decree in accordance therewith. 


[67,513] T. C. Theatre Corporation v. Warner Bros. Pictures, Inc., et al. 
In the United States District Court for the Southern District of New York. Civil 


75-213. Dated June 12, 1953. 


Sherman Antitrust Act 


Suit for Civil Damages—Disqualification of Attorney—Motion for Leave to Reargue.— 
A motion picture company’s motion for leave to reargue the denial of its motion to 


disqualify an attorney for a plaintiff is denied. 


See the Sherman Act annotations, Vol. 1, J 1640. 


For the movants: Weisman, Celler, Quinn, Allan and Spett; Phillips, Nizer, Benjamin 
and Krim; J. Miller, Walker; William Zimmerman; Austin C. Keough; and Dwight, 
Royal, Harris, Koegel and Caskey; all of New York, N. Y. 


For the respondent: Gorfinkel and Adler, Yonkers, N. Y. 


For a prior decision of the U. S. District Court, Southern District of New York, see 


1953 Trade Cases ff 67,500. 
Memorandum 


[Deny Leave To Reargue] 


WEINFELD, District Judge [Jn full text]: 

The letter of counsel for Paramount Pic- 
tures Inc., et al., dated June 3rd, 1953, is 
treated as a motion for leave to reargue. 
The contention now made was not advanced 
upon original presentation of the matter, 
nor is it supported by the record. It was 
not even made when the Court on its own 
motion required specific affidavits from the 
defendants other than Universal, who had 
joined in the latter’s motion. The affidavits 
then submitted by Paramount’s represen- 
tatives followed generally those of attorneys 
representing defendants other than Uni- 
versal and these centered in the main about 
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conferences relating to the preparation of 
the decree, the findings and steps in con- 
nection with the appeal in the Paramount 
case. No reference was made to the Quitt- 
ner case. 

While the minutes of Mr. Cooke’s deposi- 
tion are not available to me at this time, the 
emphasis therein was completely upon the 
Universal situation and the services per- 
formed by him on its behalf and his rela- 
tionship to his client. My recollection is 
that such reference as was made to other 
matters was for the purpose of showing 
Mr. Cooke’s qualification and experience in 
motion picture and other antitrust suits and 
his association with Mr. Frederick Wood in 
such matters. The briefs, affidavits and 
exhibits in the instant case were thoroughiy 
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U. S.v. Western Pennsylvania Sand and Gravel Ass'n 

I have disregarded the charges and counter 

charges made by the*attorneys in the ex- 
change of letters between them. 


The motion for leave to reargue is denied. 


and carefully reviewed and the Court did 
not inadvertently or otherwise fail to con- 
sider, nor did it overlook, any significant 
fact. 


[1 67,514] United States v. Western Pennsylvania Sand and Gravel Association, 
Dravo Corporation, J. K. Davison & Bro., Iron City Sand & Gravel Corp., McCrady- 
Rodgers Company, George McC. Davison, W. S. Giles, and Howard McCrady. 


In the United States District Court for the Western District of Pennsylvania. Crim- 
inal Action No. 13855. Supplemental to Civil Action No. 780. Dated June 23, 1953. 


Case Nos. 1162 and 496 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Criminal and Civil Contempt—Dissolution of Corporate Defendant—Order Restrain- 
ing Dissolution—In criminal and civil contempt actions charging that a corporate defend- 
ant violated the provisions of a consent decree, a Government motion for a preliminary 
injunction to restrain the dissolution of the corporate defendant pending the final adju- 
dication of the actions was granted. Under the provisions of the consent decree, juris- 
diction of the parties was retained by the court. The court has the power to issue an 
injunction against a corporation in the process of dissolution to maintain its jurisdiction 


over the corporation. 
pose of its assets. 


However, the injunction will provide that the defendant may dis- 


See the Sherman Act annotations, {| 1610.411, 1620. 
For the plaintiff: William L. Maher, Acting Chief, Middle Atlantic Office, Antitrust 


Division, Philadelphia, Pa. 


For the defendants: R. W. McCrady and Charles Kenworthy, Pittsburgh, Pa. 


Opinion 
[Seek To Restrain Dissolution of Defendant] 


WALLACE S. GourLEy, Chief District Judge 
[In full text except for the omission of the 
Findings of Fact, Conclusions of Law, and 
Order indicated by asterisks]: This is a mo- 
tion for preliminary injunction to prevent 
dissolution of the McCrady-Rodgers Com- 
pany. 

Pursuant to a consent decree entered in 
this court on February 21, 1940, the Mc- 
Crady-Rodgers Company together with 
divers respondents were enjoined from cer- 
tain actions conducted in violation of the 
Sherman Antitrust Act. 


Under the provisions of Section IV of the 
Decree, Jurisdiction of said cause and the 
parties thereto was retained by the court 
for the enforcement and compliance with 
the Decree.” 


1“TV. That jurisdiction of this cause and 
of the parties hereto is retained for the purpose 
of giving full effect to this decree and for the 
enforcement of compliance therewith, and for 
the further purpose of making such other and 
further orders and decrees or taking such other 
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[Criminal and Civil Contempt Actions] 


On April 20, 1953, a Petition for Order 
to Show Cause why respondents should not 
be found in criminal and civil contempt, 
together with supporting affidavit was filed 
in this court alleging violations of the De- 
cree by the above-named respondents. The 
prayer of said petition prayed in part for 
additional and further equitable relief in 
order to assure future compliance with the 
Decree. 


On April 20, 1953, there was issued by 
this court an Order to Show Cause why 
the respondents should not be adjudged to 
be in criminal and civil contempt of this 
court for having violated the Decree here- 
tofore entered by this Court. 


On May 15, 1953, the McCrady-Rodgers 
Company filed a petition, and affidavit in 
support thereof, to vacate said Order to 
Show Cause, representing to the court that 


action as may from time to time be appropriate 
in relation to the construction of or carrying 
out of this decree or for the modification there- 


of on the application of any of the parties 
thereto.’’ 
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pursuant to a resolution adopted by its 
Board of Directors and authorization of its 
stockholders a ‘Certificate of Election to 
Dissolve” was duly filed in the Department 
of State for the Commonwealth of Pennsyl- 
vania on November 18, 1952. 

On June 4, 1953, a motion for preliminary 
injunction to prevent dissolution of Mc- 
Crady-Rodgers Company, together with. a 
supporting affidavit was filed in this court, 
praying this court to restrain the dissolu- 
tion of said Company pending final adjudi- 
cation of the merits of this action. 


On June 4, 1953, a motion for temporary 
restraining order to prevent dissolution of 
the McCrady-Rodgers Company, together 
with supporting affidavit was filed in this 
court praying this court to restrain the dis- 
solution of said Company pending final 
hearing and determination of aforesaid mo- 
tion for preliminary injunction. 

On June 4, 1953, there was entered in this 
court an Order restraining Respondent Mc- 
Crady-Rodgers Company from taking fur- 
ther action in furtherance of its dissolution 
pending final hearing and determination of 
the aforesaid motion for preliminary injunc- 
tion, which hearing was held on June 11, 
1953. 


By stipulation of the parties and approval 
of the court entered on June 12, 1953, said 
Restraining Order was extended, as modi- 
fied, to July 3, 1953. 


[Court's Power] 


The basic and underlying principle of law 
has long prevailed that a court by necessity 
has the power and authority to issue all 
writs and orders to preserve and maintain 
jurisdiction of the principal cause of action 
as well as the parties thereto. This doc- 
trine has been deeply imbedded into a 
federal jurisprudence, and through the years 
has nurtured and fed life-blood to the 
federal judicial organism. 

28 U. S. C. A. § 1651(a) provides as fol- 
lows: 

“The Supreme Court and all courts es- 
tablished by Act of Congress may issue 
all writs necessary or appropriate in aid 
of their respective jurisdictions and agree- 
able to the usages and principles of law.” 


Although the McCrady-Rodgers Com- 
pany dissolution proceedings do not in any 
way involve any other court, Title 28 
U. S. C. A., Section 2283, may be said to 
lend enlightenment to the court’s power and 
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reflect an additional measure of statutory 
authority for the basic proposition found in 
Section 1651. Said Section provides as fol- 
lows: 
“A Court of the United States may not 
grant an injunction to stay proceedings in 

a state court except as expressly author- 

ized by an act of Congress, or where 

necessary in aid of its jurisdiction, or to 
protect or effectuate its judgment.” 

The law is unequivocal that the reference 
to “writs” in Section 1651 includes injunc- 
tions. Nor is Section 2283 a bar to such 
injunctions in aid of jurisdiction. Dietzach 
v. Huidekoper, 103 U. S. 494; In re Nine N. 
Church Street, Inc., 2 Cir., 82 F. 2d 186. 

The injunctive relief requested herein is 
directed at the voluntary action of a corpo- 
ration and its officers, and no state court 
proceeding or state agency is to be sub- 
jected to or affected by the proposed order. 


It is clear, therefore, that Section 2283 
not only is not a bar to such an injunction, 
but in fact expressly excepts, and therefore 
authorizes, injunctions in aid of the court’s 
jurisdiction and those to protect or effectu- 
ate its judgments. The fact that the afore- 
said portions of Section 2283 appear as 
exceptions reflects additional emphasis upon 
the clear intent of Congress to provide the 
several courts with the power and authority 
to perform the functions for which they 
were created. Rickey Land and Cattle Co. v. 
Miller & Lux, 218 U. S. 258; Ex Parte Young, 
209 U. S. 123. 


If this court were to permit respondent 
to complete its dissolution, this court’s 
jursdiction over respondent would be in im- 
minent peril, particularly, in view of re- 
spondent’s motion now pending to abate the 
government’s action on the basis of re- 
spondent’s pending dissolution. 

Obviously the motion is presently prema- 
ture, and thus not well taken since a Penn- 
sylvania corporation does not go out of 
existence until “Articles of Dissolution” have 
been approved. 15 P. S. 1103, 1104, 1105. 


Without casting any reflection or ques- 
tioning the good faith or motive of re- 
spondent, I can envision the denial of relief 
to the government under similar circum- 
stances as being frought with danger to the 
public interest and contravening ‘the best 
interests of public policy. 


Undoubtedly, if corporations could escape 
criminal or civil liability by the simple de- 
vice of dissolution, the avenue would de- 
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velop whereby individuals could organize 
a corporation for the purpose of perpetrat- 
ing fraud, and then dissolve at such time 
as their machinations have been discovered. 


[Scope of Injunction] 


It is not the intention of this court to 
impose any obstacle or burden in the or- 
derly disposition of the respondent’s assets. 
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In this regard, I shall direct that respondent 
may without hindrance dispose in any man- 
ner of any of its assets, providing merely 
that respondent be restrained from securing 
the issuance of a Certificate of Dissolution 
from the Department of State of the Com- 
monwealth of Pennsylvania, in order that 
the jurisdiction of this court may be pre- 


served. 


[7 67,515] Revere Copper & Brass, Inc. v. Leventhal. 


In the Supreme Court of New York County, State of New York. Special Term, 
Partell inl 29 Ne Ye 1s 5200 Datedaiitne 1551953: 


New York Fair Trade (Feld-Crawford) Act 


Resale Price Maintenance—Sales Not Affected by Established Price—Closing Out 
Sales—Conditional Denial of Injunction—A motion for injunctive relief was denied where 
the defendant’s affidavit stated that he has discontinued buying the plaintiff’s products, 
that he is closing out such products, and that he will no longer handle such products. 
However, the motion was denied on the condition that the defendant submit to the 
plaintiff an itemized sworn statement of the plaintiff’s products which are presently 
included in the defendant’s inventory and on the condition that the plaintiff be permitted 
to visit the defendant’s premises for the purpose of checking the accuracy of such statement. 


See the Resale Price Maintenance Commentary, Vol. 2, § 7278; State Laws annotations, 


Vol. 2, { 8604.42. 


For the plaintiff: Cahill, Gordon, Zachry and Reindel, New York, N. Y. 
For the defendant: Benjamin E. Alter, New York, N. Y. 


[Closing Out Sale] 


GREENBERG, Justice [Jn full text]: Section 
369-a of the General Business Law provides 
that the provisions of a fair trade contract 
fixing prices shall not prohibit the resale of 
a commodity “in closing out the owner’s 
stock for the purpose of discontinuing de- 
livering any such commodity.” The answer- 
ing affidavit states that the defendant has 
discontinued buying any of the plaintiff's 
merchandise and that he is closing out the 
same and will not handle plaintiff's prod- 
ucts any longer. The motion is accordingly 
denied, on condition, however, that defend- 
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ant within two days from the service of a 
copy of the order to be entered, with notice 
of entry, submit to the plaintiff an itemized 
sworn statement of the plaintiff’s products 
which are presently included in the inven- 
tory of the defendant, and on the further 
condition that plaintiff be permitted by de- 
fendant to visit defendant’s premises for 
the purpose of checking the accuracy of the 
statement. In the event that defendant 
should at any time sell any of plaintiff's 
products not included in the statement, 
plaintiff may apply for injunctive relief. 
Settle order. 
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[67,516] Schwegmann Brothers Giant Super Market, et al. v. Eli Lilly & Company. 


: ee the United States Court of Appeals for the Fifth Circuit. No. 14440. Dated June 
30, 1953. 


Appeal from the United States District Court for the Eastern District of Louisiana. 


Federal Fair Trade (McGuire) Act and Louisiana Fair Trade Act 


Resale Price Maintenance—Constitutionality of McGuire Act—Delegation of Power— 
Interstate Commerce.—The Federal Fair Trade (McGuire) Act does not delegate the 
power of Congress to say what fair trade legislation should be permitted in interstate 
commerce, but spells out in detail the type of fair trade statute to which the. Congressional 
consent is to apply by specifying the standards and safeguards which a state act must 
embody in order to qualify for interstate effectiveness. As to interstate commerce, the 
power of Congress is so plenary that it may exercise that power by permitting the states 
to regulate phases of interstate commerce. Therefore, the Act does not delegate legislative 
power or surrender the power of Congress over interstate commerce in violation of the 
United States Constitution. am 


See the Resale Price Maintenance Commentary, Vol. 2, § 7126. 


Resale Price Maintenance—Constitutionality of McGuire Act and Louisiana Fair 
Trade Act—Alleged Contradictions.—It cannot be contended that the McGuire Act and 
the Louisiana Fair Trade Act are inoperative against non-signers of fair trade contracts 
because they contain self-defeating contradictions in terms, that the maintenance of 
uniform resale prices, which results from the power of a producer to impose prices on 
non-contracting parties, is horizontal price fixing expressly excluded from the protection 
of the two Acts. The restrictions on non-signers, when imposed as the result of a 
contract between a producer and a distributor, do not result in horizontal price fixing 
which is prohibited by the Acts. There is nothing in the Acts which is self-defeating or 
violative of the United States Constitution. 


See the Resale Price Maintenance Commentary, Vol. 2, J 7126, 7128, 7132; State Laws 
annotations, Vol. 2, J 8324.01. 


Resale Price Maintenance—Constitutionality—Louisiana Fair Trade Act—Relation 
to Public Welfare—Delegation of Legislative Power.—The Louisiana Fair Trade Act does 
not violate the due process clause of the 14th Amendment to the United States Consti- 
tution because it allegedly bears no substantial relation to the public welfare and because 
it allegedly delegates legislative power to private individuals. The same contentions have 
been rejected by the United States Supreme Court in Old Dearborn Distributing Co. v. 
Seagram-Distillers Corp., 299 U. S. 183. The Supreme Court’s decision in Schwegmann Bros. 
v. Calvert Distillers Corp., 1950-1951 TrapvE Cases { 62,823, 341 U. S. 384, did not affect 
the ruling in the O/d Dearborn case, and there is no implication in the Schwegmann case 
that Congressional approval of enforcement against non-signers would be unconstitutional. 
Economic practices which are alleged to show that the ruling in the Old Dearborn case 
is no longer applicable are not subject to review by the court. Whether distributors are 
to be protected, as well as the trade-mark owner, is a matter of legislative discretion and 
not subject to review. 


See the Resale Price Maintenance Commentary, Vol. 2, § 7128, 7132; State Laws 
annotations, Vol. 2, J 8324.01. 


For the appellants: John Minor Wisdom, Saul Stone, Paul O. H. Pigman, and 
Edward B. Benjamin, Jr., all of New Orleans, La. 


For the appellee: Harry McCall, Jr., New Orleans, La.; Everett I. Willis, New York, 
N. Y.; and Ross Reid, New York, N. Y. 
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Before Hotes, Strum and R1ves, Circuit Judges. 


[Constitutionality of State and Federal Acts] 


Rives, Circuit Judge [Jn full text]: The 
District Court delivered an able opinion * 
and enjoined the appellants from selling 
products of the appellee below the minimum 
retail sale price fixed pursuant to the 
Louisiana Fair Trade Law.’ The essential 
facts are not in dispute. The appellants 
concede that the appellee’s fair trade prices 
had been established by contracts entered 
into in accordance with the Louisiana Fair 
Trade Law; that appellee’s products were 
in fair and open competition with com- 
modities of the same general class pro- 
duced by others; and that the appellants, 
themselves not signers of such a contract, will- 
fully and knowingly disregarded the mini- 
mum prices established under contracts 
between the appellee and other Louisiana 
retailers. It was established also that the 
appellants had a uniform mark-up, em- 
ployed no loss leaders, and indulged in no 
otherwise predatory practices. The appel- 
lants planted their defense squarely upon 
a challenge to the constitutionality of the 
Louisiana Fair Trade Law and a further 
challenge to the constitutionality of the 
McGuire Act.? 

The Louisiana Supreme Court has sus- 
tained the validity of the Louisiana Fair 
Trade Law, and its decision is conclusive, 


insofar as the State constitution is con- 
cerned. Pepsodent Co. v. Krauss Co., 200 
La. 959, 9 So. 2d. 303. The appellants 
contend that the State or Federal act or 
both together amount to an unconstitutional 
delegation of a legislative function, violate 
the due process clause, offend the com- 
merce clause, and stem from self-defeating 
statutory provisions. 


[Louisiana Fair Trade Act] 


As to the Louisiana Fair Trade Law, the 
appellants say that it violates the due proc- 
ess clause of the Fourteenth Amendment 
to the United States Constitution, because 
it bears no substantial relation to the pub- 
lic welfare, and because it delegates legis- 
lative power to private individuals. The 
same contentions with respect to the Fair 
Trade Act of Illinois were considered and 
rejected by the United States Supreme 
Court in Old Dearborn Distributing Co. v. 
Seagram-Distillers Corp., 299 U. S. 183, (here- 
after referred to as the Old Dearborn case) ; 
and the same result was reached in Pep 
Boys v. Pyroil Sales Co., 299 U. S. 198, as to 
the California Fair Trade Act. Appellants’ 
grounds for questioning that the Old Dear- 
born case controls here seem to be an as- 
sertion supported by various economic texts 
that the years of experience in the fair 


1Bli Lilly & Company v, Schwegmann 
Brothers Giant Super Markets [1953 TRADE 
CASES { 67,409], 109 F. Supp. 269. 


? Louisiana Revised Statutes of 1950, Title 51, 
Secs. 391 to 396. 
following title: 

“An Act to protect trade mark owners, dis- 

tributors and the public against injurious and 
uneconomic practices in the distribution of 
articles of standard quality under a distin- 
guished trade mark, brand or name.’’ 
The law provides in substance that no con- 
tract relating to the sale of a commodity which 
bears the trade mark, brand or name of the 
producer and which is in fair and open com- 
petition with commodities of the same general 
class produced by others shall violate any law 
of Louisiana by reason of containing a provi- 
sion that the commodity shall not be resold 
at less than the minimum price stipulated under 
such contract. It further provides that will- 
fully and knowingly selling such a commodity 
at less than minimum price, whether the per- 
son so selling is or is not a party to such a 
contract, is unfair competition and actionable 
by any person damaged. 

® Act of July 14, 1952, 82nd Congress, 2nd 
Session, 66 Statutes 631, 632, 15 U. S.C. A. 45, 
Pocket Supplement. The purpose of the Mc- 
Guire Act was stated as follows: 


{@ 67,516 


The original Act bore the 


“It is the purpose of this Act to protect the 
rights of States under the United States Con- 
stitution to regulate their internal affairs and 
more particularly to enact statutes and laws, 
and to adopt policies, which authorize contracts 
and agreements prescribing minimum or stipu- 
lated prices for the resale of commodities and 
to extend the minimum or stipulated prices 
prescribed by such contracts and agreements 
to persons who are not parties thereto. It is 
the further purpose of this Act to permit such 
statutes, laws, and public policies to apply to 
commodities, contracts, agreements, and activi- 
ties in or affecting interstate or foreign com- 
merce.”’ 
According to 
Guire: 

“The McGuire bill is merely permissive. It 
says to the States, in effect, that Congress recog- 
nizes the rights of the States to enact and make 
effective policies respecting unfair competition. 
That is all the McGuire bill does and that is all 
it is intended to do.’’ 98 Cong. Rec. 4979 (May 
akon. 

The primary purpose of the McGuire Act was 
to change, as to future cases, the result reached 
by the Supreme Court in Schwegmann Brothers 
v. Calvert Distilleries Corp. [1950-1951 TRADE 
CASES { 62,823], 341 U. S. 384, (referred to 
hereafter as the Schwegmann case) (H. R. Rep. 
1437, 82nd Congress, 2nd Session, pp. 1-2). 


its sponsor, Representative Mc- 
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trade acts since Old Dearborn have estab- 
lished that the real purpose of these Acts is 
not so much to protect the good will of the 
manufacturer or trade mark owner as it is to 
protect the retailer from competition with 
other retailers, and, further, that the opinion 
in the Schwegmann case (Footnote 3, supra) 
has rendered Old Dearborn obsolete. 


[Prior Schwegmann Case Not Applicable] 


The Schwegmann opinion involved no con- 
stitutional question and, hence, did not refer 
to Old Dearborn. The Schwegmann case 
related to the interpretation of the Sherman 
Antitrust Act as amended by the Miller- 
Tydings Act (Act of July 2, 1890, c. 647, 
See, 26 Stat. 2209" eAtce or Ate® 11721937. 
cr ov0s hitle VAN Tes Stat. 69315. UsSeC 
Sec. 1) with respect to the enforcement of 
state fair trade laws in interstate commerce. 
The Court decided that the intention of 
Congress was to authorize interstate en- 
forcement against the signers of an express 
contract or agreement but not against non- 
signers. To meet that decision, as has been 
said, Congress passed the McGuire Act. 


The appellants rely strongly upon the 
claimed inconsistency in language between 
the Old Dearborn and Schwegmann opinions. 
The Schwegmann case referred to non- 
signers as being coerced, whereas Old 
Dearborn said that willful and knowing 
nonsigners could fairly be treated as im- 
plied assenters. The Schwegmann opinion 
characterized the State Fair Trade Statute 
as involving price fixing, whereas Old Dear- 
born has said that the law was not primarily 
a price fixing statute. In comparing the 
two opinions, it must be borne in mind that 
Old Dearborn was dealing with questions of 
constitutionality, whereas the Schwegmann 
case was dealing only with statutory inter- 
pretation. There is no implication in 
Schwegmann that Congressional approval 
of enforcement against non-signers would 
be unconstitutional, the implications of the 
opinion are to the contrary.* 


4“The fact that a state authorizes the price 
fixing does not, of course, give immunity to 
the scheme, absent approval by Congress.”’ 
(341 U.S. at p. 386.) 

“Had Congress desired to eliminate the con- 
sensual element from the arrangement and to 
permit blanketing a state with resale price 
fixing if only one retailer wanted it, we feel 
that different measures would have been adopted 
—either a non-signer provision would have been 
included or resale price fixing would have been 
authorized without more.”’ (341 U.S. at p. 390.) 
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[Economic and Social Aspects Not 
Considered | 


The trend of economic practices as 
tending to show that fair trade acts are con- 
cerned more with the protection of dis- 
tributors than with the protection of the 
producer or owner of the trade mark are 
matters, it seems to us, for legislative, not 
for judicial, consideration. Indeed, the title 
of the Louisiana Fair Trade Law (Foot- 
note 2, supra) expressly includes “dis- 
tributors” among the classes intended to be 
protected. We cannot say that the legis- 
lature was not authorized to consider dis- 
tributors as in a similar position to licensees 
of the trade mark or brand with a direct 
economic interest in it as regards the sales 
of the trade-marked or branded article. 
Whether the distributors were to be pro- 
tected, as well as the manufacturers or 
trade mark owners, was a matter, it seems 
to us, addressed to legislative discretion 
and not subject to review by courts. We 
have no judicial concern with the economic 
and social wisdom of any feature of the law, 
but solely with its constitutionality . 


Whatever weakening effect on Old Dear- 
born may have been caused by Schwegmann’s 
frank characterization of State fair trade 
statutes as involving price fixing against 
non-signers is more than off-set, it seems 
to us, by the weakening also of the broad 
concept against the validity of legislative 
price fixing assumed in Old Dearborn. For 
“the well-settled general principle that the 
right of the owner of property to fix the 
price at which he will sell it is an inherent 
attribute of the property itself, and as such 
is within the protection of the Fifth and 
Fourteenth Amendments” (299 UI. S. at 
p. 192), Old Dearborn cited Tyson & 
Brothers v. Banton, 273 U. S. 418, 429; 
Wolff Co. v. Industrial Court, 262 U. S. 522, 
537; Ribmik v. McBride, 277 U. S. 350; Wil- 
liams v. Standard Oil Co., 278 U. S. 235; 
New State Ice Co. v. Liebmann, 285 U. S. 
262. As pointed out in Olsen v. Nebraska, 


“It should be remembered that it was the 
state laws that the federal law was designed 
to accommodate. Federal regulation was to 
give way to state regulation. When state regu- 
lation provided for resale price maintenance 
by both those who contracted and those who 
did not, and the federal regulation was relaxed 
only as respects ‘contracts or agreements’, the 
inference is strong that Congress left the non- 
contracting group to be governed by preexisting 
law.”’ (341 U. S. at p. 395.) (Italics in each 
quotation supplied.) 


q 67,516 
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313 U. S. 236, 244-246, the Tyson, Ribnik 
and Williams cases can no longer be deemed 
controlling authority. See also, Lincoln 
Union v. Northwestern Co., 335 U. S. 525, 
536, 537; Day-Brite Lighting, Inc. v. Mis- 
sourt, 342 U. S. 421, 423. It is interesting 
to note that Mr. Justice Sutherland who 
delivered the opinion of the Court in Old 
Dearborn had been among the dissenting 
Justices in Nebbia v. New York, 291 U. S. 
502, where the Court concluded (at p. 539): 


“Price control, like any other form of 
regulation, is unconstitutional only if 
arbitrary, discriminatory, or demonstrably 
irrelevant to the policy the legislature is 
free to adopt, and hence an unnecessary 
and unwarranted interference with in- 
dividual liberty.” 


[Act Authorizes Others to Fix Prices] 


Appellants argue that there is no pro- 
vision in the Louisiana Fair Trade Law 
requiring that fair trade contracts be made 
by the trade mark or brand owner him- 
self, and that fair trade laws could not 
constitutionally require non-signers to ob- 
serve minimum prices stipulated without 
participation or authorization by the trade 
mark or brand owner. That argument is 
addressed to a hypothetical case and the 
decision of that question, we think, should 
await the clarification and construction 
of the Louisiana statute by the Louisiana 
courts. We are dealing in this case with 
fair trade prices established by contracts 
to which the trade mark owner, the appel- 
lee, is a party. See Alabama State Federa- 
tion of Labor v. McAdory, 325 U. S. 450, 462; 
Rescue Army v. Municipal Court of Los 
Angeles, 331 U. S. 549, 568; et seq.; Watson 
Vee DUCK, MO LoCo o/ 40-4028 


The Louisiana legislature has defined 
with particularity the type of commodity 
with respect to which fair trade prices may 
be established and enforced; namely, “a 
commodity which bears, or the label or 
container of which bears, the trade mark, 
brand or name of the producer of the com- 
modity and which is in fair and open 
competition with commodities of the same 
general class produced by other.” It was, 
we think, within the province of the legis- 
lature to assume that economic laws con- 
stitute a sufficient restraint against capricious 


° Brandeis, ‘‘Cut-Throat Prices—The Competi- 
tion That Kills’, Harper’s Weekly, November 
15, 1913. 
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or arbitrary price fixing by the producer. 
As pointed out long ago by Louis D, (later 
Mr. Justice) Brandeis, the producer “es- 
tablishes his price at his peril—the peril 
that if he sets it too high, either the con- 
sumer will not buy or, if the article is, 
nevertheless, popular, the high profits will 
invite even more competition’.? We agree 
with the learned District Judge that Old 
Dearborn still controls and, further, that, if 
it is to be overruled, that can be done only 


by the Supreme Court. 


[McGuire Act] 


Old Dearborn, of course, did not consider 
the challenges which are addressed to the 
McGuire Act. The argument is that Article 
1, Sec. 1, of the Constitution vests in Con- 
gress legislative power which cannot be 
delegated, and that Article 1, Sec. 8, grants 
to Congress powers over interstate com- 
merce which cannot be surrendered. ‘The 
McGuire Act did not delegate the power of 
Congress to say what fair trade legislation 
should be permitted in interstate commerce, 
but spelled out in detail the type of fair 
trade statute to which the Congressional 
consent was to apply by specifying the 
standards and safeguards which a state act 
must embody in order to qualify for inter- 
state effectiveness. As to interstate com- 
merce, it is now settled that the power of 
Congress is so plenary that it may exercise 
that power by permitting the states to 
regulate phases of interstate commerce. 
Prudential Insurance Co. v. Benjamin, 328 
U. S. 408, 424. The most recent decision, 
United States v. Public Utilities Comm’n, 345 
U. S. 295, 304, indicates that, even when 
the subject would be a direct burden on 
commerce, the states may act when Con- 
gress has specifically granted permission 
for the exercise of state power, 


[Combination of Acts Valid] 


The appellants argue, however, that both 
the McGuire Act and the Louisiana Fair 
Trade Law are inoperative against non- 
signers, because they contain self-defeating 
contradictions in terms, that the mainte- 
nance of uniform resale prices, which re- 
sults from the power of a producer to 
impose prices on non-contracting parties, is 
horizontal price fixing expressly excluded from 
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the protection of those laws. Appellants’ argu- 
ment would render the statutes meaningless 
as to non-signers. The intention of Con- 
gress and the intention of the Louisiana 
Legislature are clearly that restrictions on 
the non-signers, when imposed as the result 
of a contract between a producer and a 
distributor, are to be given effect. What is 
prohibited is horizontal price fixing agree- 
ments “between manufacturers, or between 
producers, or between wholesalers, or between 
brokers, or between factors, or between retail- 
ers, or between persons, firms, or corporations 
in competition with each other.” (The Mc- 
Guire Act.) We find nothing in the 
Louisiana Fair Trade Law or in the McGuire 
Act self-defeating or violative of the Con- 
stitution of the United States. The judg- 
ment is, therefore, affirmed. 


[Dissenting Opinion] 


Homes, Circuit Judge, dissenting : 


[Question Involved] 


The question presented on this appeal 
is as to the constitutionality of the Louisi- 
ana Fair Trade Law (51 La. R. S. 391-396) 
insofar as it imposes price-fixing agree- 
ments upon persons who are not parties 
to a fair-trade contract. The appellants 
contend that such so-called fair trade price- 
fixing under a federal law violates the Fifth 
Amendment, and under a state law violates 


the Fourteenth Amendment. The federal 
statutes here involved are the Federal 
Trade Commission Act, as amended by 


the Act of July 14, 1952, 66 Stat. 631, 15 
Waser Ca45-) andthe sShermaneActieas 
amended by the Act of August 17, 1937, 50 
Staim679. 693 lo WUss SEs I. 


[Improper Delegation of Legislatiwe Power] 


The appellants contend that the Louisi- 
ana Fair Trade Act and the above-cited 
federal act of July 14, 1952, separately 
and as they relate to each other, constitute 
an improper delegation of legislative power 
to private individuals to fix prices without 
legal standards or governmental super- 
vision. A diabetic, they say, pays $2.08 for 
a bottle of Lilly’s insulin at Schwegmann’s, 
$2.83 for an identical bottle at so-called fair 
trade prices. There is no suggestion that 
the appellants are using the appellee’s 
products as loss leaders, though they sell 
below the prices of identical commodities 
in the manufacturer’s contract with other 
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retail dealers. 
below: 


As well stated by the court 


“The defendants simply are efficient re- 
tailers who pass on the fruits of that 
efficiency to the buying public in the form 
of lower prices. Enforcement of the fair- 
trade act would protect other retailers 
from this type of competition.” 


[State Regulation of Prices Limited] 


We are not necessarily concerned with 
the alleged unconstitutionality of any phase 
of the federal act, because a much narrower 
issue is presented to us with reference to 
the Louisiana statute, the determination of 
which might dispose of this case. The 
vulnerable part of the state statute is that 
provisions of Section 394, Title 51, which 
denounces, as unfair competition and ac- 
tionable, the sale of any identified com- 
modity by a person not a party to the 
contract at less than the minimum contract 
price. The Congress may use its power 
over interstate commerce to support local 
policies of the states, but it cannot authorize 
state regulation of commerce except by 
methods that are consistent with due proc- 
ess, that have a substantial relation to the 
public weal, and that are not arbitrary or 
capricious. The use of private property and 
the making of private contracts are gen- 
erally free from governmental interference, 
but they are subject to public regulation 
when the public interest requires it. These 
limitations apply to the power of a state to 
regulate prices in commercial transactions 
between individuals. 


[Extent of Judgment Below| 


The appellants did not sign the contract 
that fixed the prices involved in this con- 
troversy, and they did not expressly or 
impliedly agree to the contents of that 
instrument; but the judgment under review 
restrains them from offering for sale or 
selling the commodities manufactured by 
appellee at less than the minimum prices 
stipulated in contracts entered into by ap- 
pellee with other retailers, pursuant to the 
Louisiana Fair Trade Law, “or at prices 
less than those which may be shown in 
any future retail resale price schedules” 
issued by the appellee in connection with 
such contracts; and it further enjoins them 
from making any rebates, refunds, dis- 
counts, or concessions of any kind or char- 
acter for the purpose of, or which will 
result in, decreasing the said stipulated re- 
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tail prices, save in four special cases not 
pertinent here. These prices may be raised 
or lowered by the appellee in contracts with 
other retailers, and the appellants must con- 
form to any changes in prices that affect 
their merchandise. Not only that, the ap- 
pellants must keep posted as to the retail 
resale minimum prices of all other com- 
modities handled by them which bear, or 
the labels or containers of which bear, the 
trade mark, brand, or name of the appellee, and 
which are in fair and open competition with 
commodities of the same general class pro- 
duced by others; and they must require an 
agreement from the second vendee that he 
will not, in turn, resell any such commodity 
at less than the minimum price stipulated 
by the vendor or by the vendee. 


[Early Decision on Constitutional Question] 


In Old Dearborn Co. v. Seagram Corp., 
ZOORUPS So eLS3; ate xcOuntasaicdempamL Ole 


“Tn respect of the due process of law 
clause, it is contended that the statute 
is a price-fixing law, which has the 
effect of denying to the owner of property 
the right to determine for himself the 
price at which he will sell. Appellants 
invoke the well-settled general principle 
that the right of the owner of property 
to fix the price at which he will sell it is 
an inherent attribute of the property it- 
self, and as such is within the protection 
of the Fifth and Fourteenth Amendments 
[citing authorities]. These cases hold 
that, with certain exceptions which need 
not be set forth, this right of the owner 
cannot be denied by legislative enactment 
fixing prices and compelling such owner 
to adhere to them. But the decisions 
referred toe deal only with legislative 
price fixing. They constitute no author- 
ity for holding that prices in respect to 
identified goods may not be fixed under 
legislative leave by contract between the 
parties. The Illinois Fair Trade Act does 
not infringe the doctrine of these cases.” 


[Effect of Prior Schwegmann Case] 


The above case and Pep Boys v. Pyroil 
Sales Co., 299 U. S. 198, would require an 
affirmance of the lower court’s decision in 
the instant case; but the later decision of 
Schwegmann Bros. v. Calvert Corp. [1950- 
1951 Trape Cases { 62,823], 341 U. S. 384, 
has opened the door for a reconsideration 
of the constitutionality of fair trade laws 
as price fixing statutes. Assailing the con- 
stitutionality of the Old Dearborn case, the 
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appellants contend that price-fixing imposed 
on non-signers under the Louisiana Fair 
Trade Law is invalid as to them, because 
the legislation prescribes no legal stand- 
ards, is wholly coercive as to non-signers, 
and affords them no opportunity to be 
heard. They quote as follows from a later 
decision: 


“Tf a distributor and one or more re- 
tailers want to agree, combine, or con- 
spire to fix a minimum price, they can 
do so if the state law permits. . .. When 
they seek, however, to impose price-fixing 
on persons who have not contracted or 
agreed to the scheme, the situation is 
vastly different. That is not price-fixing 
by contract or agreement; that is price- 
fixing by compulsion. That is not follow- 
ing the path of consensual agreement; 
that is resort to coercion. . . . Contracts 
or agreements convey the idea of a coop- 
erative arrangement, not a program 
whereby recalcitrants are dragged in by 
the heels and compelled to submit to 
price-fixing.” Schwegmann Bros. v. Cal- 
vert Corp. [1950-1951 TRADE CASES 
J 62,823], 341 U. S. 388 and 390. 


[Effect of Subsequent Federal Act) 


After the Schwegmann decision, supra, 
which dealt with the Louisiana Fair Trade 
act, the above-cited act of July 14, 1952, 
was passed. The latter is known as the 
Federal Fair Trade Act; and, if it did not 
drag the appellants in by the heels, it sought 
to remove them from the sanctuary of the 
Sherman anti-trust act. A non-signer pro- 
vision was included and a provision whereby 
a state may be blanketed with resale price- 
fixing if only one retailer wants it, pro- 
vided this feature of the Louisiana statute is 
constitutional. Nevertheless, we think it 
was not the intention of the federal statute 
to delegate to the states any power but 
merely to free commerce from some of the 
federal statutory restrictions that were men- 
tioned in the Schwegmann case. The federal 
constitutional barriers remain. In Dr. Miles 
Medical Co. v. Park and Sons Co., 220 U. S., 
pp. 405 and 409, Mr. Justice Hughes said: 


“Whatever right the manufacturer may 
have to project his control beyond his 
own sales must depend, not upon an in- 
herent power incident to production and 
original ownership, but upon agreement. 
... The complainant having sold its 
product at prices satisfactory to itself, the 
public is entitled to whatever advantage 
may be derived from competition in the 
subsequent traffic.” 
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[Appellees Are Non-Signers] 


The reasoning of the Old Dearborn deci- 
sion was predicated upon the assumption 
that non-signers had consented to the ar- 
rangement. Price-fixing between the par- 
ties by agreement is very simple to the 
extent that antitrust statutes are relaxed; 
but it would be a fabrication to assume that 
the Schwegmanns have consented to the 
prices fixed by the appellee. Mr. John 
Schwegmann testified: 


“When I went into the drug business 
the mark-up in that business was so high 
you wouldn’t believe one man would over- 
charge his fellow-man that kind of a 
mark-up.” 


His testimony is that his mark-up is de- 
pendent on the cost of doing business, that 
he is making money in his drug department, 
and that all fair-trade articles are sold for 
less than fair-trade prices except the appel- 
lee’s, upon which the court ordered him 
to raise the prices. He explained how he 
arrived at the cost of his merchandise (to 
which he added the profit he wanted to 
make), and he said: 


“We have done that every year since 
we have been in business, and I have 
made more money than I ever dreamed 
I could make.” 


He asked: 


“Tf I could do it, why couldn’t the drug 
stores do it?” 


[Nationwide Consensual Horizontal 
Price-Fixing| 


The appellee is engaged in the manufac- 
ture, distribution, and sale of pharmaceutical 
products. There are more than a hundred 
other companies in this same field. Many 
of them manufacture products that are 
identical or equivalent to those of appellee. 
The latter makes almost one-thousand prod- 
ucts in some seven thousand different phar- 
maceutical forms, and promotes their sale 
and distribution on a nation-wide scale. It 
spends millions annually for this purpose, 
including advertisements. If the prices were 
fixed by it by consent on all of its trade- 
marked merchandise, and the same were 
done not only by all of the one-hundred 
other drug manufacturers but by all other 
makers of trade-marked articles in forty- 
five states having fair-trade laws, it is 
apparent that we would have not only con- 
sensual vertical but consensual horizontal 
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price-fixing on a nation-wide scale except in 
three states. 


[Fair Trade Laws Subject to Constitutional 
Requirements | 


If the appellee may agree with a single 
retailer to fix minimum prices on innumer- 
able branded commodities, a thousand other 
trade-mark owners may do the same thing. 
These prices may be changed at will by the 
parties without giving non-signers a hearing. 
Legal standards are still required for a 
state or federal governmental agency to fix 
prices, however eroded may be the maxim 
that a delegated authority cannot be dele- 
gated (Delegata potestas non potest delegari). 
Panama Refining Co. v. Ryan, 293 U.S. 388, 
415 et seq. Fair trade laws, which have been 
given an exemption from anti-trust statutes 
to validate them, remain subject to consti- 
tutional requirements. Even joint state and 
federal action is limited by those provisions 
of the constitution that forbid action alto- 
gether. Prudential Ins. Co. v. Benjamin, 328 
U.S. 408, 434. 


[ Price-Fixing a Legislative Function] 


Price-fixing, like rate-making, is a legis- 
lative function, but no legislature has fixed 
any prices in this controversy. The federal 
legislature has taken its hands off of it, and 
left the states free to act. The Louisiana 
legislature has fixed no prices as to trade- 
marked commodities, but has authorized 
the vendors and vendees to do it. All of 
which was within the police power of the 
state; but when it dragged in every retailer, 
alive and kicking, that had notice of the 
contract, the Louisiana law went too far. 
If it did not make each of the contracting 
parties a judge in his own case, it made the 
vendor and vendee of one commodity the 
arbiters of the property rights of every 
stranger to the contract who owned com- 
modities of the same brand. 


[Purpose of Trade-Mark| 


The office of a trade-mark is to give no- 
tice of the identity of the producer of an 
article. It should be distinguished from a 
trade name, which is more properly allied 
with the good will of a business. In the 
Old Dearborn case, the court held, as to non- 
signers with notice, that the unfair competi- 
tion consisted in their reselling, under the 
trade-mark of the producer, below the min- 
imum price of a contract to which they were 
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not parties. The answer to this is that the 
manufacturer used his trade-mark to induce 
the original sale. He had his name and 
brand on the original package when he sold 
his product and put it into the channels of 
trade. If a non-signer should use that trade- 
marked container to sell some other prod- 
uct, he would be guilty of unfair competition, 
but if he sells the same product, in the same 
container, under the same name, that was 
used by the manufacturer, he breaches no 
contract, commits no fraud or deception, 
and practices no unfair competition, merely 
by taking a smaller profit than some other 
retailer was willing to accept. Such com- 
petition is not unfair; it is the life of trade; 
and to stifle trade in any commodity is to 
foster a monopoly, which the law abhors. 
Sunbeam Corp. v. Wentling [1950-1951 TRADE 
CAsEs J 62,935], 192 F. (2)7. 


[No Wrong Done by Appellants] 


It does not appear from whom the appel- 
lants acquired or may acquire the appellee’s 
products, nor how the good will of the 
manufacturer’s business was or will be 
injured by free competition among retailers. 
There is no proof or presumption of wrong- 
doing on the part of the appellants. They 
have lowered prices in trade-marked com- 
modities; this is the extent of their offend- 
ing. To make it a tort per se for retail 
druggists and whiskey dealers to compete 
with each other openly and fairly in trade- 
marked commodities is fanciful and arbi- 
trary; and to say that horizontal price-fixing 
contracts are unlawful but vertical price- 
fixing agreements are legal though monop- 
olistic is to summarize the effect of the 
Louisiana law, the title to which is an 
attractive misnomer. 


[Protection of Good Wiil] 


As to forty-five states and several Con- 
gresses having complacently approved in 
principle the constitutionality of the fair- 
trade statutes, the answer is that it is true; 
they have done this sud silentio; but the con- 
stitutional reasoning of all of them is found 
in the Old Dearborn opinion. It is brief, and 
is no better or worse than it was when 
written in 1936. It holds that prices in 
respect of trade-marked goods may be fixed 
by contract between the parties. It adopts 
a rule that was “upset... in a series of 
cases of which Dr. Miles Medical Co. v. 
Park & Sons Co., 220 U. S. 373, is an exam- 
ple.” It tacitly admits that if any state 
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legislature or any delegated state agency 
should fix prices as these contracting parties 
have done, the right of the owner to fix his 
own prices would be violated; but, it says, 
this “constitutes no authority for holding 
that prices in respect of identified goods 
may not be fixed under legislative leave by 
contract between the parties.” When it 
comes to non-signers, the opinion confuses 
the use of a brand or trade-mark with the 
good will of a business. It proceeds upon 
the theory that the sale of identified goods 
at less than the prices fixed by the owner 
of the mark or brand is an assault upon the 
good will of the manufacturer’s business. 
If that premise is false, the whole structure 
of fair-trade statutes tumbles like a house 
of cards. If a satisfied customer is the best 
advertisement, and good will is the disposi- 
tion of a pleased customer to return to the 
place where he has been well treated, which 
are almost aphorisms, then sales below the 
minimum contract prices will enhance the 
good will not only of the retailer but of the 
producer of trade-marked commodities. If 
water runs down hill and the property of 
fire is to burn, monopolistic prices injure 
good-will and cause resentment in the hearts 
of the people who are oppressed by them. 
They feel like those of old who were re- 
quired to make brick without straw. The 
average man or house-wife will find no 
comfort in the fact that the prices of food 
or drugs are kept high by vertical rather 
than horizontal agreements. 


[Old Dearborn Case Discussed] 


Trade-mark and good-will are not synon- 
ymous terms; but the Old Dearborn opinion 
says: “Appellants own the commodity; they 
do not own the mark or good will that the 
mark symbolizes.” The court ignored the 
fact that the producer put its name and 
mark on the container (sometimes on the 
product) and launched it in commerce. The 
court said that there was nothing to prevent 
a purchaser from selling the commodity 
alone at any price, and nothing to preclude 
a purchaser from removing the mark or 
brand and then selling the commodity at his 
own price, with a vague proviso that the 
good will of the producer must not be used 
to aid the sale. This proviso must be dis- 
tinguished from the three statutory condi- 
tions wherein sales are excepted from 
minimum price agreements. The statutory 
exceptions are not involved here, and the 
Old Dearborn opinion maintains that the 
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retailer may separate the physical property, 
which he owns, from the good will of the 
manufacturer’s business, which is the prop- 
erty of another, and then sell the commodity 
at his own price, provided, etc. The court 
says ownership of the good will “remains 
unchanged notwithstanding the commodity 
has been parted with”; and then it says 
that the fair-trade statute interferes “only 
to protect the good will against injury.” 
Let us now ascertain what physical property 
was sold by the appellee, and what incor- 
poreal property was retained by it. 


[What Appellants Bought] 


The appellants bought more than the 
loose, disattached, commodity; they bought 
the package, bottle, or container, in which 
it was delivered, with the inscriptions on 
the same. This tangible property was put 
into the channels of trade by the producer, 
and title to it passed to the retailers; but 
the latter acquired nothing intangible, like 
the good will of the vendor’s business, or 
the right to use the trade mark on other 
commodities sold by them. No covenants 
ran with the sale of the merchandise like 
‘covenants sometimes run with the land 
conveyed. The doctrine of caveat emptor did 
not require the buyers to beware of price- 
fixing agreements between the vendor and 
some other retailer. If the appellants made 
no contract, they did not need to under- 
‘write the covenants of their competitors. A 
trade mark is not always evidence of good 
quality or symbolic of good will; but ordi- 
narily is only representative of the origin 
-of a commodity or the identity of its maker. 
Marks that simply indicate the quality of 
articles do not constitute a valid trade mark, 
-and no property may be acquired therein. 


[No Unfair Competition] 


We have hére sales, for the purpose of 
resale, of commodities in trade-marked con- 
tainers; and it was not unfair competition, 
injurious to the producer’s good will, for 
‘retailers who had agreed to no prices to 
resell the same commodities in the same 
-containers at their own prices without de- 
facing the trade mark. Without mentioning 
the practical impossibility of removing the 
trade mark from all aspirin tablets and from 
all the containers of drugs in stock, there 


are state and federal statutes forbidding the: 


-obliteration or concealment of trade marks, 
and even requiring the display of the manu- 
-facturer’s, packer’s, or distributor’s name 
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copay Cobble 4 USC. AUS (@)y3 Al) WUE Sy XC 
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shall be deemed misbranded if its labeling 
is false or misleading in any particular,” 

. or 352(1)(3) “if it is offered for sale 
under the name of another drug.” 


[Right of Non-Signer To Sell at Own Price] 


A sine-qua-non of the constitutionality of 
the Louisiana fair-trade law is the right of 
a non-signer to remove the trade mark of 
the manufacturer and sell the commodity 
at his own price. If that right is unduly 
restricted by law or by impractical factual 
conditions, it may fairly be regarded as 
non-existent, both of which postulates are 
true in the instant case. To hold otherwise 
with reference to the trade mark on every 
aspirin tablet would give the husks of jus- 
tice to the retailer and minimum price con- 
trol to the manufacturer. Whiskey was the 
product involved in Old Dearborn, the defac- 
ing of the trade mark on which is now 
prohibited by state and federal laws. The 
same is true as to some drugs involved in 
this case and covered by the injunction. It 
is a legal, factual, and economic impossibil- 
ity for the owner of tangible personal 
property to part completely with the pos- 
session thereof and the title thereto, and 
yet retain control of the price thereof in 
perpetuity. The effort of dead hands to 
control the disposition of real estate was 
thwarted at common law by the rule against 
perpetuities; and the effort of living hands, 
or corporate hands that never die, to control 
the price of commodities in the hands of 
remote purchasers should suffer a similar 
fate. If distillers and drug manufacturers 
may make consensual verticle price fixing 
agreements with retailers that are binding 
on non-signers, there are plenty of trade- 
marked breakfast foods, canned goods, and 
other edible commodities, the producers of 
which might blanket the nation with ver- 
tical minimum-price-fixing agreements. What 
a tangled web this would be! Cf. La. R. S. 
40: 608; 40: 617; 40: 622; 40: 627; 51: 242; 
Slice ZAK ile yy 


[Louisiana Law Void Where Coercive] 


With the antitrust statutes out of the way, 
there is no unlawful delegation of price-fix- 
ing authority under the Louisiana fair-trade 
statute so long as it is consensual; but, to 
the extent that it is coercive, it is lacking 
in due process, confiscatory, and void. Be- 
ing entirely coercive as to the appellants, 
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the judgment appealed from should be re- 
versed; otherwise the original Sherman Act 
may be whittled away by legislative exemp- 
tions and exceptions, administrative orders 
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and processes, trademark devices, patent 
rights, judicial decisions, and consensual 
price-fixing under brigaded state and federal 
legislation. Therefore, I respectfully dissent. 


[7 67,517] Hamilton Watch Company v. Benrus Watch Company, Inc. 


In the United States Court of Appeals for the Second Circuit. No. 283—October 
Term, 1952. Docket No. 22736. Argued June 2, 1953. Decided June 30, 1953. 


Appeal from a temporary injunction order of the United States District Court for 
the Southern District of Connecticut, Judge Hincks presiding. Affirmed. 


Clayton Antitrust Act 


Injunctive Relief—Preliminary Injunction—Irreparable Damage.—An order tempo- 
rarily enjoining a watch manufacturer from voting stock of plaintiff corporation, a compet- 
ing watch manufacturer, on the ground that the stock was obtained in violation of Section 
7 of the Clayton Antitrust Act, is affirmed where the findings of the trial judge are so 
supported by testimony that they cannot be declared “clearly erroneous” and where such 
order would not perceptibly harm the defendant but would prevent considerable hardship 


to the plaintiff. 


See the Clayton Act annotations, Vol. 1, J 2027, 2036.15. 


For the plaintiff-appellee: Thomas G. Meeker, New Haven, Conn.; Stephen Ailes and 
Richard A. Whiting, Washington, D. C. (Gumbart, Corbin, Tyler & Cooper, New Haven, 
Conn.; Steptoe and Johnson, Washington, D. C.; Richard J. Blakinger, Lancaster, Pa.; 


of counsel). 


For the defendant-appellant: 


Wiggin & Dana (Joseph M. Proskauer, Milton C. 


Weisman, J. Alvin Van Bergh, and Eugene Eisenmann, of counsel). 


Affirming a decision of the U. S. District Court, Southern District of Connecticut, 


1953 Trade Cases {| 67,485. 


Before Swan, Chief Judge, and CLark and FRANK, Circuit Judges. 


[Nature of Suit] 


The complaint of Hamilton Watch Com- 
pany alleges that, in violation of Section 7 
of the Clayton Act, 15 U. S. C. A., Section 
18, the defendant, Benrus Watch Company, 
Inc., has bought a large block of shares of 
the common (voting) stock of Hamilton, a 
competitor, for the purpose of obtaining 
control of Hamilton, and that, should Benrus 
succeed in achieving such control, it would 
control so considerably larger a percentage 
than it had previously of the interstate in- 
dustry in which both companies are com- 
petitively engaged as to substantially lessen 
competition in a “line of commerce.” The 
complaint prayed, inter alia, that Benrus be 


1 This section reads in part as follows: 

“No corporation engaged in commerce shall 
acquire, directly or indirectly, the whole or any 
part of the stock or other share capital and 
no corporation subject to the jurisdiction of 
the Federal Trade Commission shall acquire 
the whole or any part of the assets of another 
corporation engaged also in commerce, where 
in any line of commerce in any section of the 
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required to divest itself of all its Hamilton 
shares and be restrained from acquiring ad- 
ditional Hamilton shares; and that, pending 
final disposition of the suit, a preliminary 
injunction issue enjoining Benrus from vot- 
ing its Hamilton shares. Plaintiff moved for 
a preliminary injunction. It filed affidavits, 
and defendant filed counter-affidavits. Plain- 
tiff, then, at a hearing on the motion before 
the district judge, introduced oral testimony 
through two of its officers who appeared as 
witnesses; defendant called no witnesses. 
The trial judge, having filed findings of fact 
and legal conclusions, entered an order en- 
joining defendant, pending a trial and a 
final order, from voting such Hamilton 
stock, provided defendant gave bond in the 


country, the effect of such acquisition may be 
substantially to lessen competition, or to tend 
to create a monopoly. * * * 

“This section shall not apply to corporations 
purchasing such stock solely for investment and 
not using the same by voting or otherwise to 
bring about, or in attempting to bring about, 
the substantial lessening of competition.’’ 
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sum of $10,000. Defendant has appealed 
trom this order. 

Frank, Circuit Judge [Jn full text]: The 
trial judge’s opinion, findings of fact and 
conclusions of law are reported in — F. 
Supp. — [1953 Trape Cases { 67,485]. As 
the facts are there fully set forth, we do not 
repeat them in detail. 


[Justification for Temporary Injunction] 


1. Defendant argues that it appears un- 
mistakably that defendant did not violate 
Section 7 of the Clayton Act. Were that 
true, we would now know that plaintiff 
could have no final relief, and that therefore 
the granting of the preliminary injunction 
Was an obvious error; indeed, we might 
direct dismissal of the complaint. But we 
think that the present record sufficiently 
discloses that the court, after a trial, may 
be required to conclude that Benrus was 
not innocent of a Section 7 violation. To 
justify a temporary injunction it is not 
necessary that the plaintiff's right to a final 
decision, after a trial, be absolutely certain, 
wholly without doubt; if the other elements 
are present (1. e., the balance of hardships 
tips decidedly toward plaintiff), it will ordi- 
narily be enough that the plaintiff has raised 
questions going to the merits so serious, 
substantial, difficult and doubtful, as to make 


2See, e. g., City of Newton v. Levis, 79 F. 
TS (CALA, 8) 5 Prati: Stout, 85 Ean (2d) 172, 
176-177 (C. A. 8), and cases there cited; Doern- 
hoeffer v. United States, 190 F. (2d) 359, 363 
(C. A. 8); Wing v. Arnall, 198 F. (2d) 571, 574 
(Emerg. C. A.); City of Louisville v. Louisville 
Home Telephone Co., 279 F. 949, 956 (C. A. 6): 
Fordson Coal Co. v. Maggard, 2 F. (2d) 708 
(C, A. 6); Harriman v. Northern Securities Co., 
132 F. 464, 475-478 (C. C. N. J.), and cases there 
cited; see also note 10 infra. 

3Cf. Lorain Journal Co. v. United States [1950- 
1951 TRADE CASES f 62,957], 342 U. S. 143, 
153; United States v. Oregon State Medical 
Society [1952 TRADE CASES {f{ 67,264], 343 
U. S. 326, 333; Goshen Manufacturing Co. v. 
Myers Manufacturing Co., 242 U. S. 202; Swift 
taco, 0) Umited. States, 276, U. oS; 3i1,. 326; 
United States v. W. T. Grant Co. [1953 TRADE 
CASES Jf 67,493], — U. S. — (May 25, 1953); 
United States v. Aluminum Co. of America 
[1944-1945 TRADE CASES ] 57,342], 148 F. (2d) 
416, 448 (C. A. 2). 

Section 7 refers to the acquisition of ‘‘the 
whole or any part of the stock.”’ 

Without resting our opinion on them, we 
note the following facts: There are 387,109 
outstanding voting—i. e., common—shares of 
Hamilton. When there were sure to be in the 
voting trust but 45,478, Benrus had acquired 
about 79,000. When the preliminary injunction 
issued, Benrus had 92,000; there was 154,908 
sure to be in the voting trust; and about 139,000 
in other hands of which enough were friendly 
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them a fair ground for litigation and thus 
for more deliberate investigation.’ 


[Trial Judge’s Findings Accepted] 


As here the trial judge’s findings derived 
from evidence presented at a preliminary 
hearing, that may perhaps be altered after 
a full-dress one. Yet, although we recognize 
them as necessarily tentative, they have such 
support in the oral testimony that we can- 
not possibly declare them “clearly errone- 
ous”; we must therefore accept them on this 
appeal. Nor, on the basis of those findings, 
can we hold that the judge erred in tem- 
porarily holding, in effect, as follows: (a) 
The acquisition of control.of Hamilton by 
Benrus very probably would substantially 
lessen competition in “a line of commerce” 
within the meaning of Section 7. (b) The 
purchases by Benrus of Hamilton shares 
were not made “solely for investment” but 
for the primary purpose of obtaining such 
control; had this purpose not been frus- 
trated by action of Hamilton’s management, 
Benrus would successfully have carried it 
out. (c) Those purchases therefore violated 
Section 7. (d) Purchases thus unlawfully 
made do not cease to be unlawful—so as to 
preclude an order of divestment—because 
the purpose is balked.* 


to the management to give it, together with 
the shares in the voting trust, a majority. 
However, it does not appear that, except for 
the injunction, Benrus might not have gained 
a majority by buying all or most of the 139,000 
shares and/or all or most of the 34,900 non- 
voting preferred shares each of which at the 
holder’s option is convertible into four shares 
of (voting) common. 

In his opinion, the trial judge said: ‘‘In the 
situation here, I incline to the view that the 
acquisition if made only with intent to obtain 
minority representation constituted a violation 
of Sec. 7: having in mind the probable effect 
on the relevant ‘line of commerce’ of the com- 
petitive practices of these two competitors and 
the practical considerations that confront the 
board of directors of any corporation in a 
competitive enterprise, I think it fairly in- 
ferable that minority representation, because of 
the opportunity thereby afforded to persuade or 
to compel a relaxation of the full vigor of 
Hamilton’s competitive effort would come 
within the ban of Sec. 7. In Chesapeake & 
Ohio Railway Company Purchase, 271 I. C. C. 
5, it was held that even minority representation 
by a petitioning railroad on the board of a 
competitor would probably so disturb the com- 
petitive situation that the petitioner was re- 
stricted in the exercise of the electoral right 
appurtenant to its stock.’’ On this appeal, 
we need not and do not consider whether, in 
this respect, the judge was correct. 
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[Aim of Section 7] 


Although we now indulge in no ultimate 
conclusion, we believe the amendment of 
Section 7 in 1950 certainly casts doubt on 
decisions—including International Shee Co. 
uv. F. T. C., 280 U. S. 291, and United States 
v. Columbia Steel Co. [1948-1949 TrapE CASES 
J 62,260], 334 U. S. 495—interpreting that 
section as it stood previously.* The Senate 
Committee Report stated that the intent of 
the amendment was “to cope with monopolistic 
tendencies in their incipiency and well be- 
fore they have attained such effects as would 
justify a Sherman Act proceeding.” ° Inter- 
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ference at an early stage, if possible, seems 
the paramount aim. 


[Purpose of Preliminary Injunction] 


The judge’s legal conclusions, like his 
fact-findings, are subject to change after a 
full hearing and the opportunity for more 
mature deliberation. For a preliminary in- 
junction—as indicated by the numerous 
more or less synonymous adjectives used to 
label it—is, by its very nature, interlocutory, 
tentative, provisional, ad interim, imperma- 
nent, mutable, not fixed or final or conclu- 
sive, characterized by its for-the-time-being- 


4See 64 Harv. L. Rev. (1951) 1212, 1213; 52 


Col. L. Rev. (1952) 766, 773; H. Rep. No. 1191, 
81st Cong., 1st Sess., pp. 10-11. 

5 Sen. Rep. No. 1775, 81st Cong., 2d Sess. 
(1950), dealing with the amendment, reads in 


part (pp. 45) as follows: 
“General History of H. R. 
the Effect on Competition. 


“The present wording of H. R. 2734 is in- 
tended to cover more than is prohibited by the 
Sherman Act and yet to stop short of the stated 
test of the present section 7 of the Clayton 
Act. Section 7 of the Clayton Act was originally 
written to reach effects beyond those prohibited 
by the Sherman Act, extending to the reduction 
of the competition which had previously existed 
between the acquiring and acquired companies. 
This latter feature, namely the effect on compe- 
tition between the acquiring and acquired cor- 
porations, has been regarded as the distinctive 
‘Clayton Act test,’ insofar as it relates to sec- 
tion 7 of the Act. 


“The purpose of H. R. 2734 was to make this 
legislation extend to acquisitions which are not 
forbidden by the Sherman Act. But here a 
problem presented itself. While on the one 
hand it was desired that the test be more in- 
clusive and stricter than that of the Sherman 
Act, on the other hand it was not desired that 
the bill go to the extreme of prohibiting all 
acquisitions between competing companies. The 
present wording of H. R. 2734, but beginning 
with H. R. 515, introduced on April 24, 1947, 
represents an attempt to solve this problem. 
Several steps have been taken in order to 
achieve a solution. 


“Principal among them was the deletion of 
any reference to the effect on competition be- 
tween the acquiring and acquired firms. The 
first versions of the bill to amend section 7 
were S. 615, introduced on February 26, 1945, 
and its companion measure, H. R. 4519, intro- 
duced on October 29, 1945. These bills simply 
extended the present wording of the Clayton 
Act to cover acquisitions of assets. The test of 
competition between the acquiring and acquired 
firms was left in the bill and made applicable 
to assets, as well as to stock. However, in the 
course of hearings on this bill in the House 
Judiciary Committee, this wording was ob- 
jected to on the grounds that it might be so 
construed as to prevent all acquisitions between 
competitors. Accordingly, subsequent versions 
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2734 and Tests of 


of the bill, including the present H. R. 2734, 
deleted any reference to the effect on competi- 
tion between the acquiring and acquired firms. 


“Another step which had the same general 
effect is also to be found in the legislative 
history of the present bill. As the bill origin- 
ally stood, it was to be violated if, among other 
things, competition was substantially lessened 
‘* * * in any community * * *’ of the country. 
The use of this word raised a storm of con- 
troversy, centering around the possibility that 
the act, so worded, might go so far as to pre 
vent any local enterprise in a small town 
from buying up another local enterprise in the 
same town. As a consequence, the word ‘com- 
munity’ was dropped from the subsequent ver- 
sions of the bill. 


“The committee believe that the excessive 
sweep that has been given to section 7 of the 
present Clayton Act by these two features of 
that section has been largely responsible for 
the tendency of the courts in cases under that 
section to revert to the Sherman Act test. By 
eliminating the provisions of the existing sec- 
tion that appear to reach situations of little 
economic significance, it is the purpose of this 
legislation to assure a broader construction of 
the more fundamental provisions that are re- 
tained than has been given in the past. The 
committee wish to make it clear that the bill 
is not intended to revert to the Sherman Act 
test. The intent here, as in other parts of the 
Clayton Act, is to cope with monopolistic ten- 
dencies in their incipiency and well before they 
have attained such effects as would justify a 
Sherman Act proceeding. 


“The type of problem to which this bill is 
addressed was described by the Federal Trade 
Commission in these words: ‘Under the Sher- 
man Act, an acquisition is unlawful if it creates 
a monopoly or constitutes an attempt to mo- 
nopolize. Imminent monopoly may appear when 
one large concern acquires another, but it is 
unlikely to be perceived in a small acquisition 
by a large enterprise. As a large concern 
grows through a series of such small acquisi- 
tions, its accretions of power are individually 
so minute as to make it difficult to use the 
Sherman Act test against them * * * Where 
several large enterprises are extending their 
power by successive small acquisitions, the 
cumulative effect of their purchase may be to. 
convert an industry from one of intense com- 
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ness. It serves as an equitable policing 
measure to prevent the parties from harm- 
ing one another during the litigation; to 
keep the parties, while the suit goes on, as 
far as possible in the respective positions 
they occupied when the suit began. 


[No Dismissal on Merits] 


For the foregoing reasons, we cannot hold 
that the judge should have dismissed the 
complaint on the merits. 


[Injunction Properly Granted] 


2. There remains the question whether 
the judge—assuming, as he did, for the time 
being, that the complaint was not without 
merit—went outside the bounds of his dis- 
cretion in ordering a preliminary injunc- 
tion. We read Section 16 of the Clayton 
Aet 15.Ue SiGe Section 26,0 as declaratory: 
of the usual rule relative to the exercise of 
such discretion: The judge must consider 
whether irreparable harm is likely to result 
to plaintiff if pendente lite (1. e., “immedi- 
ately”)* the injunction is denied, and against 


petition among many enterprises to one in 
which three or four large concerns produce the 
entire supply. This latter pattern (which econo- 
mists call oligopoly) is likely to be characterized 
by avoidance of price competition and by 
respect on the part of each concern for the 
vested interest of its rival * * * (The Merger 
Movement, A Summary Report, pp. 6-7).’ 


“‘To make clearer the intent to give the bill 
broad application to acquisitions that are 
economically significant, its wording has been 
broadened in certain respects. Thus, the phrase 
‘in any section of the country’ was made appli- 
eable to both the lessening of competition and 
the tendency to create a monopoly. As the bill 
originally stood, it applied only to the former. 
Hence, an acquisition is not to be interpreted 
merely in terms of either its effect on competi- 
tion or its tendency to create a monopoly ‘in 
the Nation as a whole.’ The act is to be vio- 
lated if as a result of an acquisition, there 
would be a substantial lessening of competition 
or a tendency to create a monopoly in any 
section of the country. 

“Similarly, the phrase ‘in any line of com- 
merce,’ was also made applicable to both as 
above. As the bill originally stood, the phrase 
applied only to the tendency to create a monop- 
oly. It is intended that acquisitions which 
substantially lessen competition, as well as 
those which tend to create a monopoly, will 
be unlawful if they have the specified effect in 
any line of commerce, whether or not that line 
of commerce is a large part of the business of 
any of the corporations involved in the acquisi- 
tion. 
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Hamilton Watch Co. v. Benrus Watch Co. 
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this harm he must balance the harm to 
defendant likely to result if the relief is 
granted. The “hardship plaintiff will suffer 
* * * may make interlocutory relief im- 
perative where the same showing at a final 
hearing would not outweigh the hardship 
the defendant would suffer from a perma- 
nent injunction. Thus in view of the char- 
acter and extent of the emergency presented, 
of the provisional and temporary character of 
the relief sought, of the probable period 
of its duration, and of the court’s tentative 
opinion on the substantive issues involved, 
the factor of relative hardship is measured, 
on an application for interlocutory injunc- 
tion, with a different yardstick from that 
used at final hearing.” * Here no substantial 
harm from the injunction to defendant is 
perceptible; but the hardship to plaintiff, 
were there no injunction, would be very 
considerable.® We agree with the trial judge 
that the private harm to plaintiff required 
as a condition of granting injunctive relief 
under Section 16 need not be at all the same 
as the public harm condemned by Section 7. 
In the light of the evidence before the judge 
and his findings not unreasonably derived 


“These various additions and deletions—some 
strengthening and others weakening the bill— 
are not conflicting in purpose and effect. They 
merely are different steps toward the same 
objective, namely, that of framing a bill which, 
though dropping portions of the so-called Clay- 
ton Act test that have no economic significance, 
reaches for beyond the Sherman Act.’’ 


6 So far as pertinent, 15 U. S. C. § 26 reads 
as follows: 

“Injunctive relief for private parties; ex- 
ception. 

“‘Any person, firm, corporation, or association 
shall be entitled to sue for and have injunctive 
relief, in any court of the United States having 
jurisdiction over the parties, against threatened 
loss or damage by a violation of the antitrust 
laws, including sections 13, 14, 18 and 19 of 
this title, when and under the same conditions 
and principles as injunctive relief against 
threatened conduct that will cause loss of dam- 
age is granted by courts of equity, under the 
rules governing such proceedings, and upon 
the execution of proper bond against damages 
for an injunction improvidently granted and a 
showing that the danger of irreparable loss or 
damage is immediate, a preliminary injunction 
may issue: * * *” 

™See Restatement of Torts, 
comment d. 

8 Restatement of Torts, Section 94, comment f. 


®See especially Findings Nos. 14, 47, 51, 53, 
54, 55, 56. 


Section 938, 
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N.Y. Credit Men’s Adjustment Bureau, Inc. v. Bruno-New York, Inc. 
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therefrom, we hold that he surely did not [Concurring Opinion] 


“abuse” his discretion.” 
Affirmed. 


Swan, Chief Judge: I concur in the result. 


[167,518] New York Credit Men’s Adjustment Bureau, Inc., as Trustee of Monarch- 
Saphin Co., Inc., Bankrupt v. Bruno-New York, Inc., Admiral Corporation New York 
Distributing Division, Inc., General Electric Supply Corporation, Gross Distributors, 
Inc., Cooper Distributing Company, Inc., The Crosley Distributing Corporation, Warren- 
Connolly Company, Inc., Zenith Radio Corporation of New York, Philco Distributors, 
Inc., Vim Electric Co., Inc., Sunset Appliance Stores, Inc., and Davega Stores Cor- 
poration. 


In the United States District Court for the Southern District of New York. Civ. 
73-303. Filed June 24, 1953. 


Robinson-Patman Price Discrimination Act 


Suit for Civil Damages—Defenses—General Release—Summary Judgment.—A de- 
fendant’s motion for summary judgment on the ground that the plaintiff’s price dis- 
crimination action for treble damages was barred because the plaintiff previously executed 
and delivered a general release to the defendant was denied because there existed a triable 


issue of fact concerning the intended scope of the release. 
See the Robinson-Patman Act annotations, Vol. 1,  2212.770. 
For the plaintiff: Harper and Matthews, New York, N. Y. 


For the defendants: Weil, Gotshal and Manges; Reich, Peller and Delaney; White 
and Case; and Halperin, Nathanson, Shivitz and Scholer; all of New York, N. Y. 


Memorandum 
[Motion for Summary Judgment] 


Murpuy, District Judge [Jn full text]: 
This is a motion for summary judgment 
by defendant Admiral Corporation New 
York Distributing Division, Inc. (hereafter 
called Admiral), which is resisted by plain- 
tiff on the ground that there is a triable 
issue of fact. The motion is based on a 
release executed and delivered December 
6, 1951, by Monarch-Saphin Co., Inc. (here- 


10 See, e. g., All American Airways v. Village 
of Cedarhurst, 201 F. (2d) 273, 276 (C. A. 2); 
Benson Hotel Corp. v. Woods, 168 F. (2d) 694, 
696 (C. A. 8); Ohio Oil Co. v. Conway, 279 
U.S. 813, 815. 

The Ohio Oil case cites with approval Love 
y.. Atchison TT. & 8. FF. Ry. Co 185. F. 321, 
331-332 (C. A. 8), where the court said: ‘‘But 
the granting or withholding of an interlocutory 
injunction rests in the sound judicial discretion 
of the court of original jurisdiction, and where, 
as in the case in hand, that court has not 
departed from the equitable principles estab- 
lished for its guidance, its orders may not be 
reversed by the appellate court without clear 
proof that it has abused its discretion. * * * 
An appeal from an order granting or refusing 
‘an interlocutory injunction does not invoke 
the judicial discretion of the appellate court. 
The question is not whether or not that court 
in the exercise of its discretion would make or 
would have made the order. It was to the dis- 
cretion of the trial court, not to that of the 
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after called Monarch-Saphin), to defendant 
Admiral. 


[Claim Release Bars Action] 


The present action, for treble damages 
amounting to $114 million, arises out of 
alleged price discrimination by defendants 
in violation of the Clayton and Robinson- 
Patman Acts. The release of December 6, 
1951 which, it is asserted, bars this action, 
was executed and delivered by Monarch- 
Saphin in discharge of a suit then pending 


appellate court, that the law intrusted the 
granting or refusing of these injunctions, and 
the only question here is: Does the proof 
clearly establish an abuse of that discretion? 
* * * The controlling reason for the existence 
of the judicial power to issue a temporary in- 
junction is that the court may thereby prevent 
such a change in the relations and conditions of 
persons and property as may result in irremedi- 
able injury to some of the parties before their 
claims can be investigated and adjudicated. 
It is a familiar rule of equity jurisprudence 
that if the questions presented in a suit for an 
injunction are grave and difficult, and the in- 
jury to the moving party will be certain, great, 
and irreparable if the motion for the inter- 
locutory injunction igs denied and the final 
decision is in his favor, while if the decision 
is otherwise, and the injunction is granted, 
the inconvenience and loss to the opposing 
party will be inconsiderable, or probably may 
be indemnified by a bond, the injunction usually 
should be granted.’’ 
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against it in the New York State Supreme 
Court by Admiral for $58,500 claimed due 
for television sets sold and delivered to 
Monarch-Saphin. A stipulation of settle- 
ment, under which this amount was agreed 
to be $44,000, was entered into, and this 
amount paid in three installments by Mon- 
arch-Saphin. The stipulation provided for 
exchange of releases, under which only 
this general release from Monarch-Saphin 
to Admiral was delivered. 


This action was commenced by Monarch- 
Saphin about February 27, 1952 as debtor- 
in-possession. Monarch-Saphin was adju- 
dictated a bankrupt on March 5, 1952 and 
the present plaintiff appointed as trustee on 
March 12, 1952 and subsequently substi- 
tuted in this action. 


There is concededly a sharply contested 
issue of fact in connection with this release, 
vig., whether in the course of conference 
leading to the stipulation and release Mon- 
arch-Saphin’s representatives stated that 
they felt that Monarch-Saphin had been 
subject to price discrimination. Defendant 
Admiral insists such statements were 
made, and plaintiff denies that such was the 
case. Defendant Admiral urges however 
that the making of such statements is im- 
material on this motion since the general 
release, taken at its literal teaching, bars 
the present action as a matter of law. 


[Question of Fact] 


Although the terms of this release are 
broad enough to cover all existing claims 


Cited 1953 Trade Cases 
Q-Tips, Inc. v. Johnson & Johnson 
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of Monarch-Saphin, nevertheless if it could 
be shown, as alleged, that the release was 
executed without reference to some exist- 
ing, unknown claim and with no intent to 
settle all possible controversies between the 
parties, the release ought to exclude such 
claim. Television Credit Corporation v. In- 
ternational Television Corporation, 279 App. 
Div. 561; Stmon v. Simon, 274 App. Div. 
447; 6 Williston, Contracts (1938 ed.) § 1825, 
p. 5169. This is not to say that a general 
release may not be the basis of a motion 
for summary judgment by the party re- 
leased in a proper case, e. g., where it is 
clear that there has been but a single 
cause of action involved throughout which 
is the subject of the release. Such a 
situation is not here presented, and the 
controverted question of fact concerning 
the intent of the parties must be resolved. 


Explicitly excluding the question of the 
sufficiency of consideration for the release, 
cf. N. Y. Debtor and Creditor Law § 243, 
N. Y. Personal Property Law § 33, N. Y. 
Real Property Law §279, this disposition 
makes unnecessary determination whether 
additional triable issues are involved on 
the ground that the release was a fraudu- 
lent conveyance, cf. N. Y. Debtor and 
Creditor Law §8§270, 272, 273: Feist v. 
Druckerman, 2 Cir., 70 F. 2d 333, 334; or 
a transfer voidable under the Federal 
Bankruptcy Act, 11, U.S, C. Ay § 96. 


Accordingly, the motion by defendant 
Admiral for summary judgment is denied. 


[7 67,519] Q-Tips, Inc. v. Johnson & Johnson. 


Q-Tips, Inc. v. Johnson & Johnson. 


In the United States Court of Appeals for the Third Circuit. Nos. 10,988 and 10,989. 


Argued May 8, 1953. Filed June 26, 1953. 
Appeals from the United States District Court for the District of New Jersey. 


Sherman Antitrust Act 


Sherman Act as a Defense—Trade-Mark Infringement Suit—Clean Hands Doc- 
trine—A finding that a defendant’s charges of violation of the antitrust laws upon the 
part of a plaintiff had failed both as defenses to the plaintiff's trade-mark infringement 
suit and as counterclaims by the defendant was adopted by a reviewing court. The 
defendant had contended that the plaintiff engaged in unlawful and unfair activities 
designed to create and foster a monopoly in the double tipped applicator field. It was 
alleged that the plaintiff (1) attempted to force the trade to buy only from it by adver- 
tising that the defendant was a patent infringer, (2) falsely represented that its product 
was patented, (3) cut off the defendant from supplies of wooden and paper sticks, 


Trade Regulation Reports { 67,519 


Number 271—40 


Court Decisions 
7-16-53 


Cicero Amusement Co. v. RKO Radio Pictures 


68,522 


(4) granted licenses under machine patents which limited the number of unpatented 
double tipped applicators that might be produced or restricted the use of such machines 
to the production of a single tipped applicators, and (5) brought a patent suit with 


knowledge of the construction of the accused machine. 
See the Sherman Act annotations, Vol. 1, { 1660.275. 
For the plaintiff: W. Brown Morton, New York, N. Y. 
For the defendant: Stewart W. Richards, New York, N. Y. 
Before GoopricH, McLauGHLIN and KALopNer, Circuit Judges. 


Opinion of the Court 
[Trade-Mark Infringement Suit] 


GoopricH, Circuit Judge [In full text ex- 
cept for the omission of that portion of the 
opinion relating to trade-mark infringement 
indicated by asterisks]: This case is based 
on trade-mark infringement. The plaintiff 
is the owner of the registered trade-mark 
“Q-Tips.” The defendant manufactures 
and sells “Johnson’s Cotton Tips.” This, 
the plaintiff says, is a violation of its trade- 
mark. The district court agreed and filed 
a thoroughly considered opinion which sets 
out all the facts.1 We shall repeat only 
those necessary for our discussion of the 
case. 

kK Ok 


[Clean Hands Doctrine] 


We shall not discuss here points raised 
by the defendant charging the plaintiff with 
misconduct which disentitles it to equitable 
relief under the clean hands doctrine. In- 
sofar as those issues are present in the 
pending patent case between the present 
litigants they will be discussed there. For 
the purpose of the case now being con- 
sidered we refer to and adopt the full 
explanation given by the district judge in 
which he found that this defense was not 
available against this plaintiff.° 


KOK OK 

The judgment of the district court will 
be affirmed in appeals No. 10,988 and 
No. 10,989. 


[] 67,520] Cicero Amusement Co. v. RKO Radio Pictures. 
South Bend Theatre Corp. v. Balaban & Katz. 


In the United States District Court for the Northern District of Illinois, Eastern 
Division. Nos. 51 C 2117 and 50 C 1471. Dated June 3, 1953. 


Clayton Antitrust Act 


Suit for Civil Damages—Prayer for Recovery of Single Damages—Motion To Strike. 
—Motions to strike the counts of two complaints on the ground that such counts pray 
for the recovery of single damages whereas Section 4 of the Clayton Antitrust Act compels 
the plaintiff to accept treble damages were sustained. 


See the Sherman Act annotations, Vol. 1, § 1640.351; Clayton Act annotations, Vol. l, 


{ 2024.10. 


For the plaintiffs: Seymour F. Simon, Chicago, Ill. 


For the defendants: Mayer, Meyer, Austrian and Platt; Johnston, Thompson, Ray- 
mond and Mayer; and Springer, Bergstrom and Crowe; all of Chicago, II. 


Aeops ¥. Supp. 845, 860-871 (D. N. J. 1952). 
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®° 108 F. Supp. at 867-871. 
* * * 
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[Letter Opinion Addressed to Attorneys] 
[Single Damage Counts Stricken] 


LaBuy, District Judge [Jn full text]: 
The court has read the briefs of the litigants 
filed in connection with defendants’ motion 


Cited 1953 Trade Cases 
American Automobile Ass'n v. Spiegel 
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Obathen@layton: Act (Sms sS GaAs. S$ 115) 
compels the plaintiff to accept treble dam- 
ages. 

After due consideration, the court is of 
the opinion said motions must be sustained 
and orders in accord therewith have this 


to strike Counts III and IV of the respec- 
tive complaints in the above captioned suits 
for the reason said counts pray for re- 
covery of single damages whereas Section 4 


day been entered in each of the above 
causes. 


[7 67,521] The American Automobile Association (Incorporated) and Automobile 
Club of New York, Inc. v. Murray Spiegel. 


In the United States Court of Appeals for the Second Circuit. No. 242—October 
Term, 1952. Docket No. 22622. Argued May 4, 1953. Decided June 25, 1953. 


Appeal by the defendant from a summary judgment of the District Court for the 
Eastern District of New York—Byers, J., presiding—permanently enjoining the defendant 
from using or displaying the plaintiffs’ “emblem and trade-mark, AAA.” 


Sherman Antitrust Act 


Sherman Act as a Defense—Trade-Mark Infringement Suit—Activities of Association 
—Summary Judgment.—In reversing a summary judgment enjoining an operator of an 
automobile filling station from using or displaying an association’s trade-mark, the trial 
court was directed, if it should conclude that it has jurisdiction over the action, not to 
dispose of the merits of a defense (the validity of which was not decided on review) 
summarily. The operator had alleged that a practice of the defendant in selecting filling 
stations which could display the trade-mark was violative of the antitrust laws, and for 


that reason a court of equity will not protect the mark. 
See the Sherman Act annotations, Vol. 1, f| 1660.200. 


For the plaintiffs: Leo T. Kissam. 
For the defendant: Noel Rubinton. 


Reversing and remanding a judgment of the U. S. District Court, Eastern District of 


New York, 1950-1951 Trade Cases ff 62,955. 


Before SwAn, Chief Judge, L. HANp and Frank, Circuit Judges. 


[Appeal from Summary Judgment] 


L. Hann, Circuit Judge [Jn full text except 
for omissions indicated by asterisks]: The de- 
fendant appeals from a summary judgment, 
enjoining his use of the plaintiffs’ trade- 
mark. The action was brought by the 
American Automobile Association and the 
Automobile Club of New York to protect 
the Association’s trade-mark, “AAA”—en- 
closed in an oval—from infringement by the 
defendant, who operates a small automobile 
filling station in Brooklyn. The defendant, 
a citizen of New York, does not dispute 
that he displays the mark in public view at 
his station, or that he does so in order to 
protect his business from the competition of 
filling stations that the plaintiffs allow to 
display it. He asserts, however, that the 


Trade Regulation Reports 


plaintiffs are not entitled to enjoin him, 
because they themselves are using the mark: 
(1) in violation of Article 8, § B36-103 of 
the Administrative Code of the City of New 
York; and (2) as a means to effect an un- 
lawful restraint of competition between fill- 
ing stations. The facts, as disclosed by the 
pleadings and affidavits, are as follows. 
The Association is a Connecticut corpora- 
tion, not organized for profit, but generally 
to promote favorable conditions for private 
motoring: among its activities are advo- 
cating legislation, road-making, making and 
distributing road maps and lists of accred- 
ited service and repair stations, and other 
conveniences for the motoring public. It 
has a membership of 2,700,000. The Club 
is a New York corporation—one of a number 


q 67,521 


68,524 


of subsidiaries, all subject to the control of 
the Association. It grants “affiliation” to 
filling stations like the defendant’s, when it 
is satisfied as to their dependability and 
general character; and it distributes gratui- 
tously to them maps and a number of other 
articles that it buys from the Association, 
which the “affiliates” in turn distribute gratui- 
tously to their customers. It gives leave 
to “affiliates” to display the trade-mark, but 
it periodically inspects them, investigates 
complaints against them, corrects their mis- 
takes, and supplies their inadequacies. The 
Association has registered fifteen trade- 
marks that cover a great variety of articles, 
none of which, however, the defendant dis- 
tributes except road maps, and possibly 
other prints or posters. 


[Alleged Antitrust Violation] 


The two violations of law with which the 
defendant charges the plaintiffs are these. 
* * * The second violation of law with 
which the defendant charges the plaintiffs 
is that, although the Club selects “affiliates” 
in part because of their general reliability 
and competence, an applicant for “affilia- 
tion” must satisfy another condition. If 
within a quarter of a mile of his filling 
station there is already an “affiliate” who 
sells gasoline of any kind, or within a mile 
an “affiliate” who sells the same kind of 
gasoline as that which the applicant sells, 
the Club will refuse the application. This 
practice, the defendant argues, is a violation 
of the Antitrust Acts, and for that reason 
too a court of equity will not protect the 
mark. 
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[Jurisdiction] i 


Finally, the defendant, not only denies 
that he infringes any of the plaintiffs’ trade- 
marks, but insists that their claim that he 
does is not “substantial” enough to support 
any dependent jurisdiction of the court 
under the Judiciary Act. * * * 

* * %* We are forced to the conclusion 
that the Act does not give jurisdiction to 
the district courts over an action brought 
by any plaintiff with whose interstate com- 
merce the defendant has unfairly competed. 


[Defenses Not Frivolous] 


The judgment must therefore be reversed. 
However we will not dismiss the complaint, 
but will remand the cause to the district 
court for further proceedings in accordance 
with the foregoing opinion. Conceivably 
upon a trial the plaintiffs may be able to 
prove that the defendant has either infringed 
some one or more of the plaintiffs’ trade- 
marks, or at least that they have sufficiently 
proved a “substantial claim under 
the . ... trade-mark laws” “related” to 
the plaintiffs’ “claim of unfair competition,” 
to bring the action within the Judiciary 
Act.* We do not now decide anything 
about the defences, except that if the court 
should conclude that it has jurisdiction over 
the action, it should not attempt to dispose of 
the merits summarily, but only after a trial. 
We think that the defences present issues 
that are by no means frivolous, and that 
may be decided only after the facts are fully 
developed. 


Judgment reversed; cause remanded. 


[67,522] United States v. National Football League; Chicago Bears Football Club, 


Inc.; Chicago Cardinals Football Club, Inc.; Cleveland Browns, Inc.; Detroit Football 
Company; Green Bay Packers, Inc.; Los Angeles Rams Football Club; New York Football 
Giants, Inc.; Joseph M. “Ted” Collins, doing business as New York Yanks; The Phila- 
delphia Eagles, Inc.; Pittsburgh Steelers Sports, Inc.; Pro-Football, Incorporated; and 
San Francisco ’49ers. 


In the United States District Court for the Eastern District of Pennsylvania. Civil 
Action No. 12808. Filed June 18, 1953. 


Case No, 1110 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


United States Equity Suits—Motion To Stay Proceeding—Decisions in Other Cases 
on Appeal.—A Government action against an association and football clubs will not be 
stayed until certain cases before the United States Supreme Court have been decided, 


* Sec. 1138(b), Title 28, U.S. C. 
{| 67,522 
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although it was alleged that the decisions to be rendered in such cases will remove from 
the field of controversy one of the important legal questions in the present action. The 
defendants did not make out a clear case of hardship or inequity in being required to go 
forward, and there appeared to be more than a “fair possibility” that such a stay would 


work damage to other persons who allegedly were being damaged by the defendants’ 
alleged continuing violations of the antitrust laws. 


See the Sherman Act annotations, Vol. 1, § 1610.290. 


For the plaintiff: 
Philadelphia, Pa. 


Walter D. Murphy and William L. Maher (Antitrust Division). 


For the defendants: Francis Myers, Thomas Hart, Harry Shapiro, C. C. O’Brien, 
Alfred Putnam, and Hirsch W. Stalberg, all of Philadelphia, Pa. 


Memorandum Opinion and Order 
[Motion To Stay Proceeding | 


Grim, District Judge [Jn full text]: The 
defendants have filed a motion to stay fur- 
ther proceedings until certain cases now 
before the United States Supreme Court 
have been decided, averring that these deci- 
sions will remove from the field of con- 
troversy one of the important legal questions 
in the present case. 


In Landis v. North American Co., 299 U. S. 
248 at page 255, the United States Supreme 
Court said: 


“True, the suppliant for a stay must 
make out a clear case of hardship or 
inequity in being required to go forward, 
if there is even a fair possibility that the 
stay for which he prays will work damage 


The defendants in the present case have 
not made out a clear case of hardship or 
inequity in being required to go forward. 
Moreover, there appears to be more than a 
“fair possibility” that the stay which de- 
fendants request “will work damage to 
someone else,” namely, the radio, television 
and advertising industries, and perhaps the 
vast radio and television audience, which 
allegedly are being damaged by defendants’ 
continuing violations of the antitrust laws. 
A prompt decision of the case is therefore 
desirable. 


It should be noted that if the proceedings 
in the present case should be stayed until 
the cases mentioned in the defendants’ mo- 
tion have been decided by the United States 
Supreme Court, another football season will 
pass before a decision is rendered in the 


to someone else. Only in rare circum- 
stances will a litigant in one cause be com- 
pelled to stand aside while a litigant in 
another settles the rule of law that will 
define the rights of both < 


present case. 


Accordingly, it is ordered that defendants’ 
motion to stay further proceedings is denied. 


[] 67,523] United States v. Norma-Hoffmann Bearings Corporation. 


In the United States District Court for the Northern District of Ohio. 
No. 24216. Filed June 26, 1953. 


Case No. 867 in the Antitrust Division of the Department of Justice. 


Civil Action 


Sherman Antitrust Act 


Consent Decrees—Practices Enjoined—Arrangements with Foreign Company.—A 
manufacturer of bearings was enjoined by a consent decree (1) from referring to a foreign 
company any order or inquiry from a prospective purchaser, (2) from referring to any 
affiliate of the foreign company not engaged in the manufacture of bearings any order 
or inquiry from a prospective purchaser unless the referral specifies that the order or 
inquiry be filled by bearings produced by the manufacturer or unless the manufacturer is 
unable to supply such bearings, (3) from agreeing with the foreign company or its afhliates 
that it will not appoint other distributors in the United Kingdom of Great Britain and 
Northern Ireland, or that the foreign company or its affiliates will not appoint other dis- 
tributors in the United States and its possessions and territories, and (4) from refusing, 
upon the application of any person resident in the United Kingdom of Great Britain or 
Northern Ireland, to enter into an agreement with such person covering such territories 
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U.S. v. Norma-Hoffmann Bearings Corp. 


for the distribution of bearings made by the manufacturer upon terms comparable to the 
terms extended by the manufacturer to any other distributor in said territory. 


See the Sherman Act annotations, Vol. 1, § 1023, 1530.70, 1590. 


Consent Decrees—Practices Enjoined—Allocation of Territories and Restriction of 
Production.—A manufacturer of bearings was enjoined by a consent decree, with respect 
to bearings which may be the subject of import into or export from the United States, from 
entering into any plan with any person (except in certain instances) (1) to allocate terri- 
tories or markets or to impose any territorial sales restrictions, (2) to refrain from pro- 
ducing, selling, or distributing or to refrain from competing in any market, (3) to prevent 
or restrict production, sale, or distribution or to exclude any other person from any 
market, and (4) to prevent or restrict the importation into or the exportation from the 
United States, its territories or possessions. 


See the Sherman Act annotations, Vol. 1, J 1023, 1530.70. 


Consent Decrees—Pratices Enjoined—Use of Trade-Mark.—A manufacturer of bear- 
ings was enjoined by a consent decree from using the trade-mark of a foreign company 
on bearings manufactured for sale by such manufacturer. 


See the Sherman Act annotations, Vol. 1, J 1530.50. 


Consent Decrees—Practices Enjoined—Affiliations with Foreign Company.—A manu- 
facturer of bearings was enjoined by a consent decree (1) from knowingly permitting any 
officer, director, or employee of a foreign company or its subsidiaries to serve as a director 
of it, and (2) from causing or authorizing any officer, director, or employee of it to serve 
as a director of the foreign company or its subsidiaries. 


See the Sherman Act annotations, Vol. 1, f 1530.80. 


Consent Decrees—Specific Relief—Trade-Marks.—A manufacturer of bearings was 
ordered by a consent decree (1) to take all necessary steps to register and secure the right 
to use specified trade-marks and any other trade-marks (different from those used or 
owned by a foreign company) as to bearings to be used by it in the future in all foreign 
countries into which exports of bearings from the United States in the bona fide judgment 
of the manufacturer are or become commercially practicable, and (2) to take such reason- 
able steps as in the bona fide judgment of the manufacturer are or become commercially 
practicable to promote and develop export sales of bearings marked with a trade-mark 
referred to in (1) above. The manufacturer was enjoined from granting any exclusive 
rights to any person other than a wholly-owned subsidiary of it for any country in or to 
the trade-marks referred to in (1) above unless, at the same time, its whole business 
enterprise is transferred. The manufacturer also was ordered to reassign all right, title, 
and interest in a specified trade-mark to a foreign company. 


See the Sherman Act annotations, Vol. 1, J 1535.40. 


For the plaintiff: Stanley N. Barnes, Assistant Attorney General; Marcus A. 
Hollabaugh and Edwin H. Pewett, Trial Attorneys; and William D. Kilgore, Jr., Max 
Freeman, and William T. Jeter. 


For the defendant: McCarter, English and Studer by James R. E. Ozias, of counsel, 
and Ray T. Miller by Creighton E. Miller. 


Final Judgment Corporation, by their attorneys having sev- 
[Consent to Entry of Decree] erally consented to the entry of this Final 
Judgment without trial or adjudication of 
any issue of fact or law and without admis- 
sion by any of the parties in respect to any 
such issue; 


Freep, District Judge [In full text]: Plain- 
tiff, United States of America, having filed 
its complaint herein on July 31, 1946; de- 
fendant, Norma-Hoffmann Bearings Corpo- 
ration, having appeared and filed its answer Now, therefore, before any testimony has. 
to such complaint denying the substantive been taken, and without trial or adjudica- 
allegations thereof; the United States of tion of any issue of fact or law herein, and 
America and Norma-Hoffmann Bearings upon consent of the parties, it is hereby 
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Ordered, adjudged and decreed as follows: 


I 
[Sherman Act Action] 


The Court has jurisdiction of the subject 
matter herein and of the parties hereto. 
The complaint alleges a cause of action 
against the defendant under Sections 1 and 
3 of the Act of Congress of July 2, 1890, 
Chap. 647, 26 Stat. 209, as amended. 


II 
[Definitions] 
As used in this Final Judgment: 


(A) “Norma-Hoffmann” shall mean de- 
fendant Norma-Hoffmann Bearings Corpo- 
ration, a corporation incorporated under the 
laws of the State of New York, having a 
factory at Stamford, Connecticut; 

(B) “Hoffmann” shall mean Hoffmann 
Manufacturing Company, Ltd., a joint stock 
company, organized and existing under the 
laws of the United Kingdom, having a 
factory at Chelmsford, England; 

(C) “Bearings” shall mean each and all 
types of antifriction ball bearings, roller 
bearings, steel balls, steel rollers and acces- 
sories for and parts of such bearings; 

(D) “Person” shall mean an individual, 
partnership, firm, association, corporation or 
other business or legal entity. 


(EMI 
[Applicability of Decree] 


The provisions of this Final Judgment 
applicable to defendant Norma-Hoffmann 
shall apply to each of its subsidiaries, suc- 
cessors, assigns and nominees and to each 
of its officers, directors and agents and 
to any other person acting or claiming to 
act under, through or for said defendant. 


IV 
[Contract and Trade-Mark] 


(A) Norma-Hoffmann is enjoined and re- 
strained from enforcing, reviving, observing 
or carrying out, in whole or in part, any of 
the provisions of the agreement dated Au- 
gust 31, 1922, between Hoffmann and The 
Norma Company of America, a predecessor 
of Norma-Hoffmann, its successors and 
assigns, insofar as the said agreement affects 
the foreign commerce of the United States, 
its territories and possessions. 
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(B) Norma-Hoffmann is enjoined and 
restrained from using the “Hoffmann” trade- 
mark on bearings manufactured for sale by 
Norma-Hoffmann and ordered and directed 
to reassign all right, title and interest in 
the said trade-mark to Hoffmann. 


Vv 
[Allocation of Territories Enjoined| 


Norma-Hoffmann is enjoined and restrained 
with respect to bearings which may be the 
subject of import into or export from the 
United States, its territories and possessions, 
from entering into, adhering to, maintaining 
or furthering any combination, conspiracy, 
contract, agreement, understanding, plan or 
program, directly or indirectly, with any 
person (except for the distribution or agency 
arrangements with Hoffmann not inconsist- 
ent with the provisions of Section VI (D), 
(E) and (F) hereof and lawful distributor- 
ship or agency arrangements with any per- 
son other than a manufacturer of bearings): 

(A) To allocate or divide territories, 
fields, markets or customers or to impose 
any territorial sales restriction upon the 
purchase or sale of bearings; 

(B) To refrain from producing, selling 
or distributing bearings or to refrain from 
competing in or from any market, territory, 
field or customer in the production, sale or 
distribution of bearings; 

(C) To prevent, limit or restrict the 
production, sale or distribution of bearings, 
or to exclude any other person from any 
market for bearings; 

(D) To prevent, limit or restrict the im- 
portation into or exportation from the 
United States, its territories or possessions, 
of bearings. 


VI 


[Practices Concerning Foreign Company 
Enjoined| 


Norma-Hoffmann is 
strained from: 

(A) Referring to Hoffmann or to any 
manufacturing affiliate of Hoffmann any 
order or inquiry from a prospective pur- 
chaser for bearings produced by Norma- 
Hoffmann; this, however, shall not be deemed 
to prevent Norma-Hoffmann from inform- 
ing a prospective purchaser, from whom it 
has received an order or inquiry for bear- 
ings which Norma-Hoffmann is unable to 
supply, that Hoffmann might be able to 
supply such bearings; 


enjoined and re- 
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(B) Referring to any Hoffmann affiliate, 
not engaged in the manufacture of bearings, 
any order or inquiry from a prospective 
purchaser for bearings produced by Norma- 
Hoffmann unless the referral specify that the 
order or inquiry be filled by bearings pro- 
duced or to be produced by Norma-Hoff- 
mann or unless Norma-Hoffmann is unable 
to supply such bearings; 

(C) Following or adhering, directly or 
indirectly, to any instructions, directions or 
requests from Hoffmann, which, if com- 
plied with, would be contrary to the pro- 
visions of this Final Judgment, or partici- 
pating in any agreement, plan or program 
with Hoffmann contrary to any of the pro- 
visions of this Final Judgment; 


(D) Agreeing with Hoffmann or its 
affiliates that it will not appoint other dis- 
tributors or agents in the United Kingdom 
of Great Britain and Northern Ireland for 
the sale and servicing of bearings made by 
Norma-Hoffmann; 


(E) Agreeing with Hoffmann or its affili- 
ates that Hoffmann or its affiliates will not 
appoint other distributors or agents in the 
United States, its possessions and territories 
for the sale and servicing of bearings made 
by Hoffmann or its affiliates; 


(F) Refusing, upon application of any 
person resident in the United Kingdom of 
Great Britain or Northern Ireland and duly 
qualified to sell and service bearings made 
by Norma-Hoffmann to enter into an agree- 
ment with such person covering the United 
Kingdom of Great Britain and Northern 
Ireland for the sale, distribution and servic- 
ing of bearings made by Norma-Hoffmann 
upon terms comparable to the terms ex- 
tended by Norma-Hoffmann to any other 
distributor or agent for the sale, distribu- 
tion and servicing in said territory of bear- 
ings made by Norma-Hoffmann. 


VII 
[Trade-Mark Rights to Be Secured], 


(A) Norma-Hoffmann is ordered and 
directed: 


(1) To take all necessary steps to register 
and secure the right to use the trade- 
marks “Norma” and “Norma-Hoffmann”, 
and any other trade-marks (different from 
those used or owned by Hoffmann) as 
to bearings to be used by it in the future, 
in all foreign countries into which exports 
of bearings from the United States in the 
bona fide judgment of ‘Norma-Hoffmann 
are or become commercially practicable; 
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(2) To take such reasonable steps as in 
the bona fide judgment of Norma-Hoffmann 
are or become commercially practicable 
to promote and develop export sales of 
bearings, marked with a trade-mark re- 
ferred to in the foregoing paragraph (1). 


(B) Norma-Hoffmann is enjoined and 
restrained from assigning or granting any 
exclusive rights to any person other than 
a wholly owned subsidiary of Norma- 
Hoffmann for any country in or to the 
trade-marks referred to in subsection (A) 
(1) of this Section VII unless, at the same 
time, its whole business enterprise is 
transferred. 


VIII 
[Prohibited Directorships] 


Norma-Hoffmann is enjoined and re- 
strained after ninety days from the date 
of entry of this Final Judgment, from: 


(A) Knowingly permitting any officer, 
director or employee of Hoffmann or its 
subsidiaries to serve as a director of Norma- 
Hoffmann; 


(B) Causing, authorizing or knowingly 
permitting any officer, director or employee 
of Norma-Hoffmann to serve as a director 
of Hoffmann or its subsidiaries. 


LX 
[Inspection and Compliance | 


For the purpose of securing compliance 
with this Final Judgment, duly authorized 
representatives of the Department of Justice 
shall, upon written request of the Attorney 
General or the Assistant Attorney General 
in charge of the Antitrust Division, and on 
reasonable notice to Norma-Hoffmann, be 
permitted (1) access during the office hours 
of Norma-Hoffmann to all its books, ledgers, 
accounts, correspondence, memoranda and 
other of its records and documents in its 
possession or under its control relating to 
any matters contained in this Final Judg- 
ment; (2) subject to the reasonable con- 
venience of the defendant and without re- 
straint or interference from it, to interview 
officers or employees of Norma-Hoffmann, 
who may have counsel present, regarding 
any such matters; and, further, (3) upon 
such request, Norma-Hoffmann shall submit 
such reports in writing with respect to any 
of the matters contained in this Final Judg- 
ment as may from time to time be reason- 
ably necessary to the enforcement of this 
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Final Judgment; provided, however, that 
no information obtained by any representa- 
tive of the Department of Justice by the 
means provided in this Section IX shall 
be divulged to any person other than a duly 
authorized representative of such Depart- 
ment except in the course of legal proceed- 
ings to which the United States is a party 
for the purpose of securing compliance with 
this Final Judgment, or as otherwise re- 
quired by law. 
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Xx 
[Jurisdiction Retained] 


Jurisdiction is retained for the purpose 
of enabling the United States of America 
or Norma-Hoffmann Bearings Corporation 
to apply to this Court at any time for such 
further orders and directions as may be 
necessary or appropriate for the construc- 
tion or carrying out of this Final Judgment, 
for the amendment or modification of any 
of the provisions thereof, or for the enforce- 
ment of compliance therewith or for the 
punishment of violations thereof. 


Sunbeam Corporation v. Chase & Sherman, Inc. 


In the Circuit Court of the Eleventh Judicial Circuit of Florida, in and for Dade 


County. In Chancery. No. 160724 B. Filed July 1, 1953. 


Florida Fair Trade Act 


Resale Price Maintenance—Constitutionality—Florida Fair Trade Act—Economic 
Considerations—Right of Contract——As applied to a signer of a fair trade contract, the 
Florida Fair Trade Act is constitutional under the United States Constitution. A similar 
fair trade act has been upheld by the United States Supreme Court. Furthermore, Sec- 
tion 10 of Article I of the Constitution provides that the right of contract shall not be 
impaired. 

The Act is constitutional under the Florida Constitution. Under this Constitution, 
‘it is the province of the legislature to make laws affecting and sustaining the private 
right to make and enforce contracts, to protect and enhance trade and commerce within 
the state, and touching upon the welfare of its people.” It is not for the courts to hold 
laws unconstitutional just because it may not agree with the economic theories or wisdom 
of the legislature. Since the Florida Supreme Court in Seagram-Distillers Corp. v. Ben 
Greene, Inc., 1950-1951 TRrApE CAsEs § 62,913 did not pass on the constitutionality of the 
Act, there is no appellate decision binding on the court. The Act upholds the private 
right of contract which is basic to free enterprise; furthermore, the Act amply guards 
the people from unlawful abuse of the private right to contract. 


See the Resale Price Maintenance Commentary, Vol. 2, J 7128; State Laws annotations, 
Vol. 2, J 8164. 


For the plaintiff: Herman T. Van Mell, Chicago, Ill., and Smathers, Thompson, 
Maxwell and Dyer by R. D. Maxwell, Jr., and Douglas D. Batchelor, Miami, Fla. 


For the defendant: Ader and Young by Marshall H. Ader and Burton Young. 


Opinion 
[Suit Against Signer of Fair Trade Contract] 


Hort, Circuit Judge [In full text]: This 
matter is before the Court on the applica- 
tion of the plaintiff for a preliminary re- 
straining order and an order on defendant 
to show cause why a temporary injunction 
should not issue restraining defendant, a 
retailer, from selling plaintiff's “Sunbeam” 
products at less than the fair trade prices 
established by a so-called fair trade contract 
alleged to have been entered into between 


Trade Regulation Reports 


plaintiff and defendant under the Florida 


Fair Trade Law (Laws 1949, c. 25,204, 
Pato) s 
The Court has read, heard and con- 


sidered the complaint and witnesses pro- 
duced by the plaintiff in support of its 
application. The defendants were present 
and represented by counsel, but did not 
offer any testimony in their behalf. 

The sworn complaint alleges that this 
contract is similar to that between Sunbeam 
and hundreds of other retailers through- 
out Florida, and that plaintiff, who manu- 
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facturers electrical appliances under its 
trademark “Sunbeam,” voluntarily confines 
its distribution of said products to those 
retailers who are willing to enter into 
such types of products. The complaint 
alleges that defendant, despite warning, has 
been violating his contract. 


Counsel represent to the Court that the 
urgency justifying their application for a 
restraining order is that the Circuit Court 
of the Thirteenth Judicial Circuit, in and for 
Hillsborough County, Florida, has dismissed 
a similar action brought by another manu- 
facturer on the supposed grounds that the 
Supreme Court of the State of Florida had 
declared the Florida Fair Trade Act uncon- 
stitutional. This opinion, having received wide 
newspaper publicity, has, according to the 
contentions of plaintiff’s counsel, caused 
many retailers to believe that plaintiff’s 
fair trade contracts are no longer valid in 
the State of Florida, with the consequent 
immediate threat that they, and the defend- 
ant in particular, will disregard those con- 
tracts and launch a price war which will 
lead to destruction of plaintiff's good will 
symbolized by its “Sunbeam” trademark, 
and that this in turn will cause great loss of 
business in that many retailers will refuse 
to handle “Sunbeam” products when prices 
are driven below the operating costs of the 
average retailer. 


[Causes of Action] 


Specifically, plaintiff claims that defend- 
ant’s course of wilful and knowing price 
cutting (as set forth in the affidavits sup- 
porting the Complaint) constitute three 
separate legal wrongs: (a) a breach of its 
contract; (b) the statutory tort of unfair 
competition; (c) a tortious act of contract 
interference, by inducing or forcing other 
contracting retailers to breach or abandon 
their contracts, thus impairing plaintiff's 
right as a free enterpriser to enter into 
contracts. 

These three separate causes of action, 
however, all depend upon whether those 
contracts are valid, lawful contracts under 
Florida and Federal laws. 


[Vahdity of Contract in Interstate 
Commerce] 


These selfsame contracts of plaintiff have 
recently been upheld as lawful as to inter- 
state commerce, under the Federal Fair 
Trade Act (the McGuire Act) 15 U.S. C. 
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45, and the Fair Trade Acts of the States 
of California, Maryland and Illinois (which 
are substantially similar to the Florida Fair 
Trade Act) by the United States District 
Courts at San Francisco and Maryland, and 
the Superior Court of Cook County, IIli- 
nois. Sunbeam v. Payless Drug Stores, et al. 
[1953 Trape Cases { 67,492], — Fed. Sup. 
—; (Decision in Case No. 31068 of the 
United States District Court for the North- 
ern District of California, Southern Division, 
May 15, 1953); Sunbeam v. MacMillan, et al. 
[1953 Trape Cases § 67,451], 110 Fed. Sup. 
836; and Sunbeam v. Central Housekeeping 
Mart, CCH ‘TrapeE REGULATION REPoRTS, 
1952 [TRADE Cases], J 67,379. 


Each of these learned opinions are of 
substantial length and evidence the most 
careful consideration of competent courts 
on the various legal questions posed by this 
case, with the exception of the constitu- 
tionality of the Florida Fair Trade Act 
under the Florida Constitution. 


[Act Valid Under Federal Constitution] 


We find at the outset that the Florida 
Fair Trade Act does not offend the Fed- 
eral Constitution. The similar Illinois Fair 
Trade Act was upheld as constitutional by 
the United States Supreme Court. Old 
Dearborn Distributing Co. v. Seagram Dis- 
tillers Corp., 299 U.S. 183. 


We further point out that Section 10 of 
Article I of the Constitution of the United 
States provides that the right of contract 
shall not be impaired. 


It seems that fair trade contracts were 
lawful contracts under the common law. 
Grogan v. Chaffee, 156 Cal. 611; Garst v. 
Harris, 177 Mass. 72; Clark v. Frank, 17 
Mo. App. 602; Murphy v. Christian Press, 
56 N. Y. S. 597; Fisher Flouring Mills Co. 
v. Swanson, 76 Wash. 649. 


It was not until 1911 that it was decided 
the Sherman Antitrust Act reversed the 
common law by forbidding resale price 
maintenance contracts in interstate com- 
merce (but not in the separate states, as 
to intrastate commerce) (Miles v. Park, 
PAY VIS, B/S 


Meanwhile, in 1937, the Congress enacted 
the Miller-Tydings amendment to the Sher- 
man Act, 15 U. S. C. 1, expressly validat- 
ing fair trade contracts in interstate commerce, 
in those states whose statutes, laws or 
policy permitted the same kind of contracts. 
See Sunbeam v. Payless Drug et al., supra. 
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The first Florida Fair Trade Act was 
held unconstitutional by our Supreme Court 
in Liquor Store v. Continental Distilling 
Corp. [1948-1949 Trane Cases § 62,396], 40 
So. (2d) 371, as violating the equal protec- 
tion clauses of the State and Federal Con- 
stitutions. Our legislature then enacted a 
new fair trade act intended to meet the 
constitutional objections raised by the Court. 


[Act Valid Under State Constitution] 


Under the Florida Constitution, it is the 
province of the legislature to make laws 
affecting and sustaining the private right 
to make and enforce contracts, to protect 
and enhance trade and commerce within the 
state, and touching upon the welfare of its 
people. 


The economic wisdom of measures en- 
acted pursuant to constitutional powers is 
frequently debated and questioned. But it 
is not for the courts to hold Florida laws 
unconstitutional just because the court may 
not agree with the economic theories or 
wisdom of the legislature. 


It cannot be emphasized too much that 
it is the duty of all the courts, nisi prius 
and appellate, to uphold legislative acts, 
whenever possible, and to fully carry out 
the intent of the same at al] times. To 
do otherwise would create the unhealthy 
situation of courts sitting as super legisla- 


tive bodies and enacting laws through 
judicial fiat. 
The right to question the economic 


wisdom of our legislature lies in the peo- 
ple; they can exercise their agreement 
or disagreement at the ballot box. They 
can petition their representatives to repeal 
fair trade laws. 


[No Florida Supreme Court Case] 


The constitutionality of the second Florida 
Fair Trade Act, (Laws 1949, c. 25,204, par. 
13) has never been passed upon by our 
Supreme Court, notwithstanding erroneous 
impressions to that effect apparently cir- 
culated in some quarters. The fact is that 
a lower court held the second act uncon- 
stitutional, as applied in a case against 
a non-signer. The Supreme Court, in the 
case of Schwegmann v. Calvert [1950-1951 
TRADE CASES {| 62,823], 341 U. S. 384, handed 
down its decision which was interpreted 
by our Supreme Court as authority for 
affirming the dismissal by the Chancellor 
in the lower court of several bills of com- 
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plaint, filed under the Florida Fair Trade 
Act against a non-signer. In this case, our 
Supreme Court then held that, since the 
subject matter of the case involved (1) 
@ non-signer, and (2) interstate commerce, it 
was unnecessary to inquire into the con- 
stitutionality of the Florida Act because 
the Schwegmann case disposed of it. 


Thus it is clear that no appellate decision 
on the constitutionality of the present 
Florida Fair Trade Act, binding on this 
court, is now in existence. Nor have the 
courts of this state ever been called upon 
to determine the validity of our Fair Trade 
Act with respect to a signed contract. 


[Private Right of Contract] 


Counsel argue and it seems persuasive 
to the Court that the basic legal problem 
is the private right of contract, and that 
this right is the basis of our free enter- 
prise system. 


In the socialist or planned economy, the 
basic assumption seems to be that the citi- 
zens are not smart enough to handle 
their own affairs and allocate the spending 
of their own money. The planned society, 
with its assumption that the people are 
basically incompetent turns the manufac- 
turer into what amounts to a public utility. 
The American system is entirely different. 
We believe that our people have the intel- 
ligence to handle their own affairs and 
spend their own money. We think that 
they are smart enough to decide whether 
to spend their money on a radio, or a 
television set, or a piano, or a Sunbeam 
Mixmaster, or any of the several] hundred 
thousand goods that are for sale. 


I firmly believe that the citizens of 
Florida know how to spend their money 
intelligently—that they have the good sense 
to refuse to buy a product that is priced 
too high. If enough people think the fair 
trade price of Sunbeam’s mixmaster is too 
high and so refuse to buy it, but spend 
their money on a competing mixer, or some- 
thing else, you would soon see prices 
tumble. 


The only concern Florida law has is (1) 
that no manufacturer shall eliminate all his 
competitors so that our citizens have no 
other choice, or (2) that the manufacturers 
shall not conspire or horizontally contract 
with each other and agree to charge the 
same price so that our citizens have to pay 
a monopoly price. 
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The present Florida Fair Trade Act 
amply guards the people from either such 
unlawful abuse of the private right to con- 
tract. 

In this case it is clear that such con- 
ditions do not exist—every single one of 
Sunbeam’s products compete for the con- 


sumers’ favor with many other similar 
products. 
Counsel also urge that, if “Sunbeam” 


cannot by contract set the prices of its 
own products, not only do we in effect 
turn it into a public utility forced to supply 
all comers, but we put the power to fix 
the prices on Sunbeam’s own products into 
the hands of the loss leader operator who 
fixes it at that level which monopolizes the 
retail business by diverting it away from 
all other retailers. It is an obvious eco- 
nomic law that the lowest advertised price 
on identical branded merchandise fixes that 
price, The Federal Trade Commission made 
this economic law the basis of their case 
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Standard Oil v. F. T. C. [1950-1951 Trader 
Cases { 62,746], 340 U. S. 231. If the loss 
leader advertiser fixes Sunbeam prices below 
average level costs of doing business, it is 
obvious that the majority of competing 
retailers are forced out of business. 


It is contrary to the public interest of 
the State of Florida to have thousands of 
small retailers forced out of business in 
favor of a few monopolizer retailers. 


The small retailers are part of the com- 
mercial life blood of Florida. They pay 
taxes, rents, create employment and make 
goods readily available. 


It is my opinion that as applied to this 
case the Florida Fair Trade Act is consti- 
tutional, that it upholds the private right 
of contract which is basic to free enterprise, 
and that defendant’s acts threaten to impair 
Sunbeam’s contractual and property rights. 


In accordance with this opinion, J am 
today entering Findings of Fact and a 


Preliminary Restraining Order, as prayed 
for in the Complaint. 


against Standard Ojil in an action to force 
them to charge uniform prices at wholesale. 


[] 67,525] Truck Drivers, Chauffeurs, Warehousemen and Helpers Local Union 


No. 941 v. Whitfield Transportation, Inc. 


In the Court of Civil Appeals of Texas, Eighth District. 
1953. Rehearing denied May 20, 1953. 


Appeal from the District Court, El Paso County, Mutcany, Judge. 


No. 4920. Filed April 15, 


Affirmed. 


Texas Antitrust Act 


State Laws—Constitutionality—State Regulation of Interstate Commerce—Secondary 
Boycott.—The Texas Antitrust Law and a statute declaring secondary boycotts to be 
unlawful are applicable to a boycott of a trucking company by connecting trucking com- 
panies. Although state regulation of interstate commerce which conflicts with Acts of 
Congress is invalid, it may be valid where the United States has not occupied the 
entire field, or where the state is enforcing the civil rights arising under Acts of Congress 
where the Act giving the right does not preclude the state’s jurisdiction in such matters. 
A state law which fosters and protects the right to engage in interstate commerce and 
which doesn’t conflict with a federal law is not beyond the power of the state. 


See the State Laws annotations, Vol. 2, 7 8835. 


Texas Antitrust Laws—Applicability—Secondary Boycott.—The issuance of an in- 
junction restraining trucking companies, which connect with the plaintiff trucking company, 
from refusing to transport commodities tendered to them by the plaintiff for con- 
signment to points serviced by them and from refusing to deliver to the plaintiff com- 
modities which may be destined to points served by the plaintiff is affirmed. It was 
found that the trucking companies and a union combined and engaged in a secondary 
boycott, that they diverted interline freight which otherwise would have been delivered 
by the companies to the plaintiff, that one of the companies refused to accept interline 
freight from the plaintiff, that the combination was instituted and carried on for the pur- 
pose of causing injury to the plaintiff by withholding patronage from the plaintiff, and 
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that the union (which was not engaged in a labor dispute with the plaintiff) induced 


such refusals. 


See the State Laws annotations, Vol. 2, { 8835. 
For the appellant: Houston Clinton, Jr.; Mullinax & Wells; all of Dallas, Texas. 


For the appellees: 


William F. Smith; Burges, Scott, Rasberry & Hulse; all of 


E] Paso, Texas, for Whitfield Transportation, Inc.; Andress, Lipscomb & Peticolas, 


of El Paso, Texas, for Interline Carriers. 


Before Price, Ch. J., McGmt, A. J., and Fraser, A. J. 


Opinion 
[Designation of Parties] 


Price, Chief Justice [Jn full text except 
for omissions indicated by asterisks]: This 
is an appeal from a judgment of the Dis- 
trict Court of El Paso County, 41st Judi- 
cial District, in a suit wherein Whitfield 
Transportation, Inc., was plaintiff, here- 
after designated as such, Alabam Freight 
Lines, Inc., Gillette Motor Transport, Inc., 
Western Truck Lines, Ltd., Sunset Motor 
Lines, Inc., Texas-Arizona Motor Freight, 
Inc., and Southern Express, Inc., and Karl 
Mielke, Ike Young, J. R. McDade, C. B. 
Olney and William Wilder were defend- 
ants, in which suit Truckdrivers, Chauf- 
feurs, Warehousemen and Helpers’ Local 
Union No. 941 of El Paso was Inter- 
venor, defendants above named being here- 
after designated as such, and the Intervenor 
being so designated. 


[Extent of Judgment] 


The judgment in favor of. plaintiff en- 
joined said corporate defendants and the 
individual defendants (the individual de- 
fendants being each an officer of one of the 
corporate defendants) in substance as fol- 
lows: The defendant Texas-Arizona Motor 
Freight Line and its officer-agent Olney 
was enjoined from refusing to accept and 
transport towards destination all commodi- 
ties ordinarily transported by motor ve- 
hicles which may be lawfully tendered to 
it by plaintiff at El Paso, Texas, and which 
may be destined to and consigned to points 
served by said corporate defendant either 
alone or in conjunction with connecting 
motor freight carriers. Further, defend- 
ants were enjoined from refusing to deliver 
to plaintiff at El Paso, Texas, any and all 
commodities ordinarily transported by mo- 
tor carriers which may be destined to 
points served by plaintiff either directly or 
through its connecting carriers and which 
may be routed by either the shipper or the 
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receiver or consignee over the lines of 
plaintiff, from refusing to deliver to plain- 
tiff at El Paso, Texas, any and all com- 
modities ordinarily transported by motor 
carriers which may be destined to points 
served by plaintiff either directly or through 
its connecting carriers, and which may be 
routed by the defendants, their agents or 
employees at the point where such freight 
was received over the lines of plaintiff as 
a connecting carrier, because of any direc- 
tions or inducements received by defend- 
ants to divert their freight to carriers other 
than plaintiff from the Intervenor, its off- 
cers, agents or members, other union or 
unions, persons or corporations, or because 
of any concert of action between defend- 
ants and Intervenor, their officers, agents, 
employees or members, or between any 
two or more of them in the matter of with- 
holding patronage, labor or other beneficial 
business intercourse from such person, firm 
or corporation, or in the matter of inter- 
fering with or attempting to prevent the 
free flow of commerce. Further, the de- 
fendants were enjoined from refusing to 
continue their past practice existing be- 
tween defendants and plaintiff to deliver 
and tender to plaintiffs at El Paso, Texas, 
any and all commodities ordinarily trans- 
ported by motor carrier, which may be 
destined to points served by plaintiff either 
directly or through its connecting carriers 
which although not routed by either the 
shipper or receiver or consignee or at the 
point of origin by the defendants, their 
agents, officers, employees or servants over 
the lines of plaintiff, all such shipments as 
have in the past in the regular course of 
business between plaintiff and defendants 
been delivered to plaintiff by defendants 
for transportation by plaintiff to the ulti- 
mate destination, because of any direction 
or inducements received by defendants 
from the Intervenor, other union or unions, 
the officers, agents or members of Inter- 
venor, persons or corporations, to divert 
their freight to carriers other than plain- 
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tiff, or because of any concert of action, 
plan or combination between defendants 
and Intervenor, their officers, agents, em- 
ployees, or members, or between any two 
or more of them in the matter of with- 
holding patronage, labor or other beneficial 
business intercourse from plaintiff in the 
matter of interfering with or attempting to 
prevent the free flow of commerce or in the 
matter of creating or tending to create re- 
strictions in commerce. There is this limi- 
tation contained in the judgment awarding 
the injunction, that same was not to pre- 
vent defendants from interlining freight 
with carriers competing with plaintiff where 
such interlining is merely a continuation 
in a similar manner of the past course of 
dealing with such competing carrier by 
defendants, and further the injunction did 
not compel defendants or any of them to 
ship by plaintiff if after tendering it to 
plaintiff under the provisions of the injunc- 
tion plaintiff is unable to transport same. 


[Plaintiff's Averments] 


From this judgment the Intervenor has 
perfected this appeal. Plaintiff’s petition 
averred in substance that it was engaged in 
the business of transporting merchandise 
by motor vehicles for hire as a common 
carrier between E] Paso, Texas, and vari- 
ous points within the State of New Mexico 
and other states in the western part of the 
United States; * * * that for several years 
immediately prior to the filing of its peti- 
tion plaintiff and defendants had regularly 
engaged in the practice of plaintiff deliver- 
ing to defendants merchandise received by 
it for transportation at various points along 
its line, or from connecting carriers with 
it for transportation by defendants or their 
connecting carriers to the ultimate destina- 
Hon other thank El Pasonsataethatudhe 
corporate defendants for several years had 
engaged in the practice of delivering to 
plaintiff merchandise received by said de- 
fendants for transportation from various 
points along defendants’ lines or from their 
connecting carriers * * *; that three or 
four days prior to the filing of plaintiff’s 
petition the International Brotherhood of 
Teamsters, Chauffeurs, Warehousemen and 
Helpers of America, A. F. L. Union, estab- 
lished a picket line at several of plaintiff’s 
places of business outside the state of 
Texas; * * * that there exists no labor 
dispute between plaintiff and any of its 
employees; further that on or about the 
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14th day of April, the corporate defend- 
ants and the individual defendants notified 
plaintiff either through said individual de- 
fendants or through other employees and 
agents that they and each of them would 
not deliver to plaintiff any merchandise 
which may be in the course of transporta- 
tion over their lines and the lines of plain- 
tiff, each of said corporate defendants and 
individuals through such individual, and 
stated the sole and only reason for such 
action was the Labor Unions had told said 
defendants that they should divert their 
freight from plaintiff to some other carrier 
* * * Tt is averred that the defendants 
were acting, in committing these acts 
jointly and in concert with each other, and 
in furtherance of a conspiracy in restraint 
of trade, and in participating with the 
aforesaid Union and/or labor unions un- 
known to plaintiff in a secondary boycott 
of plaintiff, and concerted actions on the 
part of defendants, plaintiff is suffering and 
will suffer irreparable injury. Plaintiff 
sought as against the corporate defendants 
and their named officers and employees an 
injunction * * *, 
peed 


[Basis for Intervenor’s Appeal] 


The Intervenor, although no relief was 
sought against it, sought and obtained 
leave to intervene. It undertakes to reply 
to the order to show cause, which is not 
directed against it, as follows: Assails the 
jurisdiction of the court on the grounds 
that the question tendered for determina- 
tion was a question for the determination 
of the Interstate Commerce Commission, 
pursuant to Motor Carriers Act of 1935 as 
amendedy49) Wp Sa CAs ScemsUletonsz7 
and for the further reason that if the Inter- 
state Commerce Commission does not have 
exclusive jurisdiction, the District Court is 
without jurisdiction because of plaintiff's 
failure to apply to the Texas Railroad 
Commission for relief; asserts the court 
had no power to direct defendants or the 
other members of this union to deliver 
freight to plaintiff when in the exercise of 
their right of freedom to contract and as a 
matter of good business judgment defend- 
ants desired other carriers to transport 
their freight; denies that it or any of its 
officers or agents had in any wise threat- 
ened any of defendants or in any way 
conspired with any of the defendants in 
violation of plaintiff's rights; denies that it 
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is acting jointly and in concert with the 
defendant or any other person in further- 
ance of a conspiracy in restraint of trade 
and the furtherance of any secondary boy- 
cott against plaintiff. * * * 


{Findings and Conclusions of Trial Court] 


The court made findings of fact and con- 
clusions of law in the judgment rendered, 
in substance as follows: * * * that Inter- 
venor, its agents, employees, representa- 
tives and members, and defendants, did 
combine and engage in said secondary boy- 
cott, and pursuant thereto did divert inter- 
line freight at El Paso, Texas, which otherwise 
would have been delivered by defend- 
ants to plaintiff, and that defendant TFexas- 
Arizona Freight Line, Inc., pursuant to said 
plan and combinations, refused to accept 
interline freight from plaintiff, and that in 
connection with all of said acts of defend- 
ants and Intervenor, their agents, represen- 
tatives, members and employees there was 
a concert of action among them and all 
of them; that such concert of action, plan 
and combination was instituted and carried 
on for the purpose of causing injury to 
plaintiff by withholding patronage from 
plaintiff, and that it interfered with the 
free flow of commerce and created restric- 
tions in trade or commerce; that said facts 
show a violation of the anti-trust laws of 
the State of Texas and the provisions of 
Art. 5154f, Vernon’s Revised Civil Stat- 
utes of Texas, 1925, as amended, and said 
acts on the part of defendants and Inter- 
venor are illegal and should be enjoined, 
and that said acts on the part of Inter- 
venor and defendants will cause plaintiff 
irreparable injury, and that plaintiff has 
no adequate remedy at law. 


[Intervenor’s Contentions] 


Intervenor first urged a plea of jurisdic- 
tion of the court, although its intervention 
was purely voluntary. It may be that the 
position is somewhat anomalous that one 
seek to be made a party to a controversy 
over which it contends the court has no 
jurisdiction. The point is not raised in the 
briefs of the parties and we shall not con- 
sider same. In substance the contention 
is that the controversy was governed by 
Section 301 to 327, Chapter 8, Title 48 U. S. 
C. A., that exclusive jurisdiction to adjudge 
the controversy was alleged in the United 
States Interstate Commerce Commission or 
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the National Labor Relations Board, 
further that the laws in relation to second- 
ary boycott of the State of Texas and the 
Anti-trust laws apply only to intrastate 
transportation and not to interstate trans- 
portation. 


[No Authority in Intervenor To Represent 
Defendants | 


It is thought elementary that the Inter- 
venor cannot complain as to the injunction 
as applied to the other defendants. Inter- 
venor has no authority to represent such 
defendants. Intervenor is not a common 
carrier engaged in interstate commerce. It 
cannot route freight over the line of plain- 
tiff, it is not concerned with the shipment 
of freight. The only way it was affected 
or limited in activities by the injunction 
as granted was that it was prevented from 
maintaining a secondary boycott against 
plaintiff and from conspiring with the other 
defendants to injure plaintiff in its business 
as a carrier engaged in interstate commerce. 
Under the evidence the only way it worked 
injury to plaintiff was inducing the other 
defendants to divert business from plaintiff. 


[No Labor Dispute Involved] 


There was no labor dispute between the 
members of Intervenor and the plaintiff. 
The evidence is ample to sustain the finding 
of the trial court as to the unlawful action 
of Intervenor in cooperation with the other 
defendants to seek to impose financial co- 
ercion on plaintiff to compel it to yield 
to the will of Intervenor as to matters. in 
which neither it nor its members had a 
lawful and legal interest. * * * 


[Interference with Free Flow of Commerce] 


* * * Tt was certainly “interfering with 
or attempting to prevent the free flow of 
commerce.” Turner v. Zanes [1948-1949 
TraDE Cases § 62,218], 206 S. W. (2) 144, 
(Wo ts 1) of e)). 

x OK Ox 


[Validity of State Regulation of Commerce] 


Under Section 8, Art. 1 of the Constitu- 
tion of the United States the power of 
Congress to regulate interstate commerce 
is plenary. It is elementary that the State 
Legislature attempting to regulate Inter- 
state Commerce in conflict with Acts of 
Congress are invalid. Gibbons v. Ogden, 
22 U. S. (9 Wheaton, 203) 1 citation. How- 
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ever, where the United States has not 
occupied the entire field state laws may be 
valid. Union Brokerage Co. v. Jensen, 322 
Ur'S® 202-212-9880» ds 12275 Ittiselike= 
wise true that state courts may enforce the 
civil rights arising under acts of Congress 
where the act giving the right does not 
attempt to withhold such jurisdiction from 
them. Stringer v. Griffen Gro. Co. (TCA) 
149 S. W. (2) 158; Camfield v. W. Tex. 
Gil, 70) SW (2) a2. Gant.) mand sat 
thorities cited. Absent a labor dispute as 
defined in the Texas Act in question, we 
can find no authority in the Federal regula- 
tions of interstate commerce for a labor 
union to institute a secondary boycott 
against one engaged in interstate commerce. 
The forbidding of such a boycott, absent a 
labor dispute, cannot hinder, prevent or 
impede interstate commerce. A state law 
not in conflict with a Federal law which 
does not tend to hinder or delay interstate 
commerce, but to foster and protect the 
right to engage therein for profit is not 
beyond the power of the state. Perfectly 
valid state laws protect the property of 
interstate carriers. It is thought it is not 
beyond the power of the state to enact 
a law protecting the right of a carrier 
engaged in interstate commerce. In our 
opinion Art. 5154f applies to the Inter- 
venor. Further, under the facts in evidence 
in this case the trial court had jurisdiction 
to and it was its duty to enforce and pro- 
tect the plaintiff's rights under this statute. 
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In a general sort of way the following 
authorities are deemed to support and 
justify the disposition made of this case. 
Borden Co., et al. v. Local No. 133, Internatl. 
Brotherhood of Teamsters, etc., 152 S. W. 
(2) 828; Camfield v. West Texas Utilities, 170 
S. W. (2) 552, (w. r.); Northeast Texas 
Motor Lines, Inc. v. Dickson, (Sup. Ct.) 219 
S. W. (2) 795; Turner v. Zanes [1948-1949 
TRADE CASES § 62,218], 206 S. W. (2) 144, 
(w. r. n. r. e.); Union Brokerage Co. vw. 
Jensen, 322 U. S. 202-212, 88 L. Ed. 1228; 
Vernon’s Ann. Civ. Statutes, Art. 7426-7429; 
Vernon's Ann, Civa str eArt, 1632: 


[Texas Anti-Secondary Boycott Law Valid] 


The law of the State of Texas forbidding 
a secondary boycott is neither a regulation 
of interstate commerce nor a burden there- 
on, but protects the right to engage therein. 
The assertion of Intervenor that it has a 
right to rule or ruin in a matter in which 
it has no legitimate interest is unsound. 
The State has the power and duty to pro- 
tect one engaged in Interstate Commerce 
from the infraction of a law that applies to 
all alike. 


[Trial Court Affirmed] 


* * * In our opinion the evidence is ample to 
sustain the finding of the trial court that 
intervenor violated both Art. 5154f and the 
Anti-Trust Law of Texas. It is therefore 
ordered and adjudged that the judgment of 
the trial court be in all things affirmed. 


[1 67,526] William F. Koch and Louis G. Koch v. Federal Trade Commission. 


In the United States Court of Appeals for the Sixth Circuit. No. 11495. Filed 
July 8, 1953. 


Petition to review a cease and desist order of the Federal Trade Commission. 


Federal Trade Commission Act 


Misrepresentation—Conflict of Evidence—Clinical Tests and Chemical Analvsis.— 
Commission doctor—witnesses need not have clinical experience with products Whose 
therapeutic value is in question. The general medical and pharmacological knowledge 
of the doctors qualifies them to testify as to the lack of therapeutic value of the product 
involved. An objection on this point goes merely to the weight and not to the com- 
petence of the testimony. 


See Federal Trade Commission Act annotations, Vol. 2, § 6630.13. 


Misrepresentation—Dissemination of Advertisement to Medical Profession—Failure 
To State Quantitative Analysis of Drugs.—Advertisements in a medical journal sent 
primarily to members of the medical profession but also to lay members fail to come 
within the protection granted to advertisements disseminated only to members of the 
medical profession. Advertisements in which structural formulae are given but no 
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formulae showing quantitatively the ingredients of the drug fail to come within the 
Protection granted to advertisements showing quantitatively each ingredient of the drug. 
Failure to meet either requisite deprives an advertisement of the benefit of the protective 


provision. 


See Federal Trade Commission Act annotations, Vol. 2, $6135, 6630.14, 6630.17, 
6630.21, 6630.35, 6630.47, 6630.62, 6630.76, 6630.80. 


Misrepresentation—Therapeutic Value as a Material Fact——The therapeutic value 
of a drug becomes a material fact that can be falsely represented within the contem- 
plation of Section 15 (a) (1) when positive statements are made in regard to the effect 


of the drug. 


See Federal Trade Commission Act annotations, Vol. 2, § 6135. 


For the petitioners: 


Nathan B. Goodnow, Detroit, Mich. (Nathan B. Goodnow, 


Robert D. Dunwoodie, Marshall M. Massey, on the brief); Dykema, Jones & Wheat, 


Detroit, Mich., of counsel. 


For the respondent: 


Donovan Divet, Washington, D. C. (W. T. Kelley, General 


Counsel, Robert B. Dawkins, Assistant General Counsel, Donovan Divet, Special Attor- 


ney, Washington, D. C., on the brief). 


Affirming and enforcing order in FTC Dkt. 4772. 


Before Atten, Martin and Mrtter, Circuit Judges. 


ALLEN, Circuit Judge [Jn full text]: This 
case arises upon a petition to review a cease 
and desist order issued against the peti- 
tioners by the Federal Trade Commission. 


[Alleged Misrepresentation of Therapeutic 
Value| 


The complaint alleged that Koch Labora- 
tories, Inc., and petitioners William F. 
Koch and Louis G. Koch, President and 
Secretary-Treasurer, respectively, of Koch 
Laboratories, Inc., were engaged in the 
manufacture and in the sale and distribution 
in interstate commerce of certain medicinal 
preparations designated as “Glyoxylide,” 
“B-O”, and ‘“Malonide Ketene Solution” 
and that in the course and conduct of their 
business, petitioners, William F. Koch and 
Louis G. Koch disseminated and caused 
to be disseminated, by the United States 
mails and by various means in commerce, 
false, misleading and deceptive statements 
and representations as to the therapeutic 
value of their aforesaid medicinal prepara- 
tions for the purpose of inducing the pur- 
chase of these preparations. 

It was alleged that through the use of 
these statements and representations peti- 
tioners represented directly or by implica- 
tion that their product “Glyoxylide” is an 
adequate treatment for any type or stage of 
cancer, leprosy, malaria, coronary occlusion 
or thrombosis, multiple sclerosis, arterio- 
sclerosis, angioneurotic oedema, obliterative 
endarteritis, asthma, hay fever, dementia 
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praecox, epilepsy, psoriasis, poliomyelitis, 
tuberculosis, syphilis, arthritis, and osteo- 
myelitis, any type of allergy or infection, 
abscess of the prostate gland, septicaemia, 
and insanity; that the product “B-Q” con- 
stitutes an adequate treatment for all infec- 
tions and their sequelae, including gonorrhea, 
salpingitis, sinusitis, meningitis, infantile 
paralysis, septicaemia, streptococcus sore 
throat, pneumonia, undulant fever, malaria, 
coronary thrombosis, the allergies, diabetes, 
cancer, arthritis, and the degenerative dis- 
eases; that the preparation ‘“Malonide 
Ketene Solution” constitutes an adequate 
treatment for the allergic diseases, infec- 
tions, diabetes, cancer, double pneumonia, 
osteomyelitis, and postoperative meningitis, 
and that through the use of the term “for 
allergy, cancer, infection” to describe and 
refer to properties of the aforementioned 
products, they have represented such prod- 
ucts to be of therapeutic value in the 
treatment of all infections, cancer and 
allergies. 

The Commission in its findings of fact 
in general sustained the allegations of the 
complaint, held that the advertisements 
issued by the petitioners violated Sections 
5 and 12 of the Federal Trade Commission 
Act and ordered that the advertisements 
be discontinued. 


[Defenses of Truth and Statements of 
Opinion] 
The petitioners in their answer concede 
that the statements referred to in the com- 
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plaint appeared in books, pamphlets and 
circulars published by them. While they 
contend that this printed matter had been 
distributed only to members of the medical 
profession, they admit that Exhibit 16, a 
booklet on “Chemistry’s Victory Over Dis- 
ease,” and Exhibit 17, a booklet on “Clinical 
Demonstration of the Laws of Chemical 
Structure that Determine Immunity to Dis- 
ease and Their Application in the Treatment 
of Patients” were distributed to customers. 
Petitioners contended below and reiterate 
here that the statements as to the case 
histories included in the publications were 
entirely truthful, that those as to the opera- 
tion of the drugs were statements of scien- 
tific theories or opinions, which were in 
fact their honest and well-considered theories, 
and the therapeutic value of the drugs was 
shown by the experience of physicians who 
used them. They also contend (1) that 
there is no substantial evidence to support 
a finding that they disseminated advertising 
to persons not members of the medical 
profession or that petitioners’ advertising 
contained false representations of material 
fact, and (2) that, since representations of 
therapeutic value are statements of opinion, 
the Commission had no authority to pass 
upon them. 


Pertinent copies of the Commission’s 
findings and conclusions are appended here- 
with as Appendix 1. 


Sections 5 and 12 of the Federal Trade 
Commission Act, with certain immaterial 
omissions, read as follows: 


Section 5 (Tit. 15, § 45) 


“(a) Unfair methods of competition in 
commerce, and unfair or deceptive acts or 
practices in commerce are declared un- 
lawful. 


“The Commission is hereby empowered 
and directed to prevent persons, partner- 
ships, or corporations from using 
unfair methods of competition in com- 
merce and unfair or deceptive acts or 
practices in commerce.” 


Sectional Ze @hitaslomsi2) 


“(a) It shall be unlawful for any per- 
son, partnership, or corporation to dis- 
seminate, or cause to be disseminated, 
any false advertisement— 


“(1) By United States mails, or in 
commerce by any means, for the purpose 
of inducing, or which is likely to induce, 
directly or indirectly the purchase of 
food, drugs, devices, or cosmetics; or 
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“(2) By any means, for the purpose of 
inducing, or which is likely to induce, 
directly or indirectly, the purchase in 
commerce of food, drugs, devices, or cos- 
metics. 

“(b) The dissemination or the causing 
to be disseminated of any false advertise- 
ment within the provisions of subsection 
(a) of this section shall be an unfair or 
deceptive act or practice in commerce 
within the meaning of section 45 of this 
title,” 


[Commission Findings Upheld] 


The burden of proof was on the Commis- 
sion to establish the material allegations of 
the complaint. This burden was success- 
fully carried. The evidence on issues of 
fact was largely controverted. However, 
the record as a whole supports the finding 
of the Commission that the representations 
were misleading and false in material mat- 
ters, that the products have no therapeutic 
value, and that the advertisements were 
sent both to members of the medical pro- 
fession and to lay persons. 


Thirty-three physicians and_ scientists 
testified for the Commission to the effect 
that petitioners’ products had no therapeu- 
tic value. Thirty-six witnesses, including 
twenty-nine physiicans, testified on behalf 
of petitioners. 


[No Clinical Experience] 


Petitioners urge and the record shows 
that the Commission’s witnesses have had 
no clinical experience with their products. 
This objection goes to the weight but not 
to the competence of the testimony. The 
general medical and pharmacalogical knowl- 
edge of the doctors qualified them to testify 
as to the lack of therapeutic value of the 
Koch products. Charles of the Ritz Distrib- 
utors Corporation v. Federal Trade Commis- 
ston [1944-1945 Trape Cases § 57,267], 143 
Fed. (2d) 676, 679 (C. A. 2); Dr. W. B. Cald- 
well, Inc., v. Federal Trade Commission, 111 
Fed. (2d) 889 (C. A. 7); Neff v. Federal 
Trade Commission, 117 Fed. (2d) 495 (C. A. 
4) ; John J. Fulton Co. v. Federal Trade Com- 
mission, 130 Fed. (2d) 85 (C. A. 9), certiorari 
denied November 9, 1942, 317 U. S. 679. 


Moreover, the clinical data relied on by 
petitioners were shown by cross-examina- 
tion to be based upon insufficient diagnosis 
or to be inaccurate because of such circum- 
stances as the use of conventional treatment 
along with the product. For example, be- 
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nign lesions which are inflammatory were 
shown to be difficult to distinguish from 
true cancer. A claimed cancer of the oesoph- 
agus described in the case histories pre- 
sented by petitioners was stated by an expert 
physician testifying for the Commission to 
present the symptoms of an abscessed throat. 
One case originated in carcinoma which 
caused removal of the uterus, ovaries, and 
tubes of a patient of one of the doctors who 
testified for petitioners. Radium treatment 
was also given. Because the patient suf- 
fered severe pain and experienced passage 
of blood through the rectum the doctor 
testifying for petitioners concluded that 
there was a metastasis which established 
that carcinoma of the rectum existed. He 
took no biopsy to confirm this. The expert 
testifying for the Commission concluded 
that the symptoms were those of delayed 
tadium reaction and that there was no 
metastasis. 

No biopsy had been taken in many of 
the cases presented in evidence claimed to 
involve malignant tumor. One witness for 
petitioners who stated that he found Gly- 
oxylide more effective in the treatment of 
tumors than anything else said that he made 
no laboratory tests, took no biopsies, and 
diagnosed tumors by palpation. Another 
doctor who testified as to a number of 
claimed cures of cancer by the Koch method 
said that he preferred not to use a biopsy 
because biopsies cause “traumatism to the 
growth.” This conclusion is disputed by a 
number of expert physicians. It is the 
weight of medical authority, as shown by 
this record, that, while even in biopsies 
there is a margin of error, microscopic ex- 
amination of the tissue of a tumor is the 
most accurate test known for malignancy. 


The Commission was clearly correct in 
its conclusion that the evidence relating 
to the case histories is not determinative 
as to therapeutic value of the drugs in 
question. 


[Section 15 (a) FTC Act as Defense] 


A principal contention is that the order 
of the Federal Trade Commission invades 
the protection afforded by Section 15 (a) of 
the Federal Trade Commission Act (15 
U.S. G., § 55). This section reads as fol- 
lows: 


“Bor the purposes of Sections 12, 13, 
and 14— 
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“(a) The term ‘false advertisement’ 
means an advertisement, other than label- 
ing, which is misleading in a material 
respect; and in determining whether any 
advertisement is misleading, there shall 
be taken into account (among other things) 
not only representations made or sug- 
gested by statement, word, design, device, 
sound, or any combination thereof, but 
also the extent to which the advertise- 
ment fails to reveal facts material in the 
light of such representations or material 
with respect to consequences which may 
result from the use of the commodity 
to which the advertisement relates under 
the conditions prescribed in said adver- 
tisement, or under such conditions as are 
customary or usual. No advertisement of 
a drug shall be deemed to be false if it 
is disseminated only to members of the 
medical profession, contains no false rep- 
resentation of a material fact, and in- 
cludes, or is accompanied in each instance 
by truthful disclosure of, the formula 
showing quantitatively each ingredient of 
such drug.” 


Petitioners claim that their material was 
distributed only to members of the medical 
profession. They do not assert that it con- 
tained any quantitative analysis of each in- 
gredient of the drugs involved. 


However, petitioners concede that they 
advertised in a medical journal which was 
sent primarily to the members of the med- 
ical profession but also to lay persons. 
Moreover, while structural formulae were 
given, no formulae showing quantitatively 
the ingredients of the drugs accompanied 
certain of the advertisements. For example, 
this omission exists in petitioners’ Exhibits 
2,3 and 4. 


Failure to comply with one of these pre- 
requisites, namely, that an advertisement 
(1) be disseminated only to members of the 
medical profession, and (2) be accompanied 
in each instance by truthful disclosure of 
the formulae showing quantitatively each 
ingredient of such drug, would have de- 
prived petitioners of the benefit of the pro- 
tective provision of Section 15 (a). Here 
both of the requirements were lacking. 
Petitioners’ briefs do not indicate what 
formulae are relied on as giving a quantita- 
tive analysis of the drugs and, in fact, they 
do not deny in this court that there is no 
such analysis. Yet this is a vitally impor- 
tant requirement for the health and safety 
of the general public. It is essential that 
physicians and lay customers should be in- 
formed as to the proportions and relative 
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weight of each ingredient. The order of 
the Federal Trade Commission in this re- 
spect did not violate, but on the contrary 
conformed to and carried out the purposes 
of Section 15 (a). 


[Evidence Sustains Commission Findings | 


Another main contention is that there is 
no finding and there is no substantial evi- 
dence, exclusive of the question of thera- 
peutic value, that petitioners’ advertising 
contained false representations of material 
facts. But the complaint alleged violations 
of §5 and $12 as well as of §15 (a). Sec- 
tion 5 of the statute covers unfair or decep- 
tive acts or practices in commerce. It was 
shown that these drugs were sold in inter- 
state commerce. Section 12 (a) forbids any 
“false advertising” for the purpose of in- 
ducing, or which is likely to induce, the 
purchase of drugs. This record shows that 
the advertising sought to induce the pur- 
chase of the Koch products. The repre- 
sentations were misleading and deceptive as 
to the identity of the diseases claimed to 
have been cured as well as to the effective- 
ness of the claimed cure. As hereinbefore 
indicated, the diagnoses of cancer cases par- 
ticularly were unreliable. If the tumor was 
not malignant it was not true cancer. 


The finding that the representations were 
deceptive and misleading in a material re- 
spect is amply sustained by the evidence. 
The fact that petitioners made the repre- 
sentations in good faith is immaterial. De- 
cision whether material facts have been 
misrepresented does not depend upon the 
good or bad faith of the advertiser, Mord 
Motor Company v. Federal Trade Commis- 
ston, 120 Fed, (2d) 175 (C. A. 6). Cf. Perma- 
Maid Co., Inc., v. Federal Trade Commission, 
121 Fed. (2d) 282 (C. A. 6); Parke, Austin 
& Lipscomb, Inc., v. Federal Trade Commis- 
ston [1944-1945 Trane Cases § 57,234], 142 
Fed. (2d) 437 (C. A. 2). And the mere 
fact that words and sentences may be liter- 
ally and technically true does not prevent 
their being framed so as to mislead or 
deceive. Bockenstette v. Federal Trade Com- 
mission, 134 Fed. (2d) 369 (C. A. 10); Ben- 
nett v. Federal Trade Commission, 200 Fed. 
(Aa) Hoe (Ca VAX, ID. (Cae 


[Therapeutic Value as a Material Fact] 


Petitioners urge that therapeutic value is 
not a matter of fact but of opinion and that 
it “can never be a ‘material fact’ that can 
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be falsely represented within the contem- 
plation of the last sentence of Section 15 
(asa 

The question is definitely posed because 
the exhibits include a book on “The Chem- 
istry of Immunity,” written by Dr. Wm. F. 
Koch and widely distributed among physi- 
cians, which explains in detail his theory 
of heightening the natural immunity of the 
body against disease. It also contains a 
number of case histories, together with 
photographs of patients before and after 
taking the Koch remedies. We think that 
this book does not fall within the provisions 
of the statutes here involved. It sets forth 
primarily matter of opinion. Dr. Koch’s 
book is a detailed explanation of his theory 
and the fact that case histories are ap- 
pended no more brings it within the reach 
of these statutes than would an outline of 
experiments made by Einstein appended to 
some pamphlet dealing with relativity. We 
also think that if these provisions of the 
statutes were construed so as to prohibit 
dissemination of such a book they would 
violate the First Amendment to the Con- 
stitution of the United States. It was not 
error for the Commission to consider this 
book and to quote extracts from it as 
throwing light upon the existence or non- 
existence of facts supporting the charge in 
the complaint, for the book was introduced 
by the respondents. However, we hold that 
it is not an advertisement covered by Sec- 
tions 5, 12, or 15 (a). We make a similar 
conclusion with reference to Dr. Koch’s 
address before the College of Physicians 
and Surgeons of Quebec in 1939, If the 
record contained only these two exhibits, 
the Commission would not have jurisdiction 
in this proceeding. 

But the record is not confined to Dr. 
Koch’s book and his address. A number 
of publications in evidence are plainly ad- 
vertisements and petitioners so denominate 
them in their brief. They include, in addi- 
tion to a concise statement of Dr. Koch’s 
theory, persuasive selling arguments to in- 
duce the purchase of the drugs and give 
detailed price lists. Thus, in respondent’s 
Exhibit No. 2, ‘“Koch’s Synthetic Anti- 
toxins,” the following list is given: 


“1:4 Benzoquinone—Five dollars per am- 
poule without syringe or needle 
“Glyoxylide Solution—Twenty-five dol- 


lars per ampoule with loan of syringe 
and needle 
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“Syringe ard needle properly prepared 

and sterile—Two dollars” 

Booklets which were distributed to the 
patients of the physicians purchasing Dr. 
Koch’s remedies are also included in the 
record. These present primarily an adver- 
tising feature. 


In general, the representations made in 
these publications are couched, not in the 
language of opinion, but in positive terms. 
The cases covered are persons in desperate 
physical condition. The cures are said to 
be complete and other statements calcu- 
lated to induce purchase of the Koch prod- 
ucts are made without qualification or 
expression of opinion. These statements 
taken together are misleading. The adver- 
tisements also contain material which, read 
in light of the case histories, amount to 
false statements of fact apart from thera- 
peutic value. To head a case history ‘“Can- 
cer. ot sluanyix 4) Cancer ore breastin iss to 
make a statement of fact. It is a question 
of fact whether a tumor is benign or malig- 
nant. 


Moreover, the representations as to the 
value of the drugs were in positive lan- 
guage. Thus, speaking of the restoration 
of injured organs by the Koch treatment, 
the booklet “Important Facts About The 
Koch Treatment” says: “This treatment 
has won the highest honors in this regard, 
since many times cases of cancer of the 
uterus in the advanced stages have been 
so thoroughly cured by this treatment that 
the uterus was perfectly reconstructed in 
each instance and able to give birth to chil- 
dren. In this way also cancer of the throat 
has been so thoroughly cured that the vocal 
cords were reconstructed and the voice re- 
stored.” In “Chemistry’s Victory Over 
Disease” it is stated: “Cancer has been the 
challenge to medicine ever since the dawn 
of history. Here is a cure.” Such repre- 
sentations constitute a positive declaration 
that the drugs have the therapeutic value 
ascribed to them in the advertisements. To 
the lay person the declaration that a drug 
does or does not have a certain effect is a 
representation of fact. The statement that 
a cancer case has been cured is a statement 
of fact. 


Petitioners base their whole argument on 
this point upon the assumption that the 
finding of lack of therapeutic value is the 
only material finding made by the Commis- 
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sion with reference to false representatio. 
of material fact. This assumption ignores 
other questions of fact upon which the 
Commission squarely rules. For instance, 
in this connection, whenever petitioners 
represent that cancer has been cured after 
one injection of Glyoxylide, they make sey- 
eral simultaneous statements of fact. They 
state that the disease cured is true cancer. 
They represent by implication that the dis- 
ease is permanently cured. They state that 
this result has been achieved by a Koch 
drug. 

The Commission made findings upon all 
of these points. Its statement that the evi- 
dence of the petitioners was unconvincing 
because of faulty evaluation and inaccurate 
diagnoses was a finding of fact. 


The Commission heard extensive testi- 
mony as to the existence of every kind of 
disease claimed to be cured by Koch treat- 
ments. It found as a fact that “very grave 
doubts” were warranted, as to various cases, 
whether a number of these diseases actually 
existed. It heard testimony that the various 
cases were cured and found as a fact that 
the improved condition manifested in some 
cases undoubtedly was attributable to con- 
ventional therapeutic treatment rendered 
prior to the administration of the Koch 
drug. All of these are findings of fact upon 
questions of fact and all of them bear upon 
the misleading, deceptive and false charac- 
ter of the representations found to have 
been made. 


[Cases Distinguished] 


The important criterion is the impression 
that the advertisement is likely to make on 
the reader. Charles of the Ritz Distributors 
Corporation v. Federal Trade Commission, 
supra, 679. The cases relied on by the peti- 
tioners arose for the most part under the 
Food and Drug Act which required the 
proving of a false or misleading “statement” 
and which, after 1912, required that a state- 
ment with reference to the therapeutic ef- 
fect of such article should be “false or 
fraudulent.” 37 Stat. 416. Cf. American 
School of Magnetic Healing v. McAnnulty, 
eye WUE, Sy, GEE WL, Se hs MOS CAL Whe SS). 
488, construed specific statutory language 
of the Food and Drug Act. L. B. Silver Co. 
v. Federal Trade Commission of America, 
289 Fed. 985 (C. A. 6) (1923), and F. T. C. 
v, Raladam Co., 283 U. S. 643, were decided 
before the passage of the Wheeler-Lea 
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amendment to the Federal Trade Commis- 
sion Act and involved injury to competition. 
Under the present Act the Federal Trade 
Commission has jurisdiction of all cases 
in commerce affecting the public interest 
whether or not competition is involved. A 
principal test as to whether a particular 
case affects the public interest is whether 
the misleading or deception of the public is 
shown. Thus Section 5 (a) declares unlaw- 
ful “Unfair methods of competition in com- 
merce.” Section 12 covers the dissemination 
of false advertising for the purpose of in- 
ducing the purchase of food, drugs, etc. 
Injury to competition need not be shown. 
Parke, Austin & Lipscombe, Inc. v. Federal 
Trade Commission, supra, certiorari denied 
323 U. S. 753. Cases cited dealing with in- 
jury to competition are not controlling 
here. 


[Commission Hearing Fair and Impartial] 


We deem it unnecessary to discuss in 
detail other objections raised by the peti- 
tioners, all of which have been considered. 
The record does not show that the Commis- 
sion imposed the burden of proof upon 
petitioners. Extensive expert testimony was 
introduced in support of the charge of the 
complaint. Physicians of long experience 
and high standing with reference to diabetes 
and cancer testified that the drugs involved 
had no therapeutic value for these diseases. 
Testimony was given by a number of physi- 
cians that these drugs had no therapeutic 
value with reference to any disease. While 
it was conceded that the drugs in the dilu- 
tions described were harmless, extensive 
positive testimony was given in support of 
the complaint. Whether the petitioners re- 
butted the Commission’s case is a question 
of fact primarily for the Commission to 
decide. That the Commission termed the 
petitioners’ rebuttal testimony “unconvinc- 
ing” in no way alters the fact that the 
burden of proof was amply sustained by the 
Commission. 


The impartiality of the hearing is attacked 
and the decision of the Commission in effect 
is called perfunctory. In a case which pre- 
sents over 7,500 pages of testimony, much 
of it involving detailed accounts of some 
150 case histories put into evidence by peti- 
tioners, it can hardly be claimed that they 
were denied opportunity to answer the 
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charges, or that the carefully drawn deci- 
sion was made without consideration of the 
record. 


The proceeding was to the interest of the 
public. 15 U. S. C, § 45 (b). 


As to refusal to open the case for further 
testimony we note that the case had been 
reopened in 1945 upon petitioners’ motion 
and further evidence had been presented. 
The application in question here was filed 
on December 23, 1947. Among other things 
it sought to introduce certain testimony 
with reference to a report of the Depart- 
ment of Agriculture of British Columbia. 
The trial examiner with whom this motion 
was filed found that petitioners had sought 
to take testimony of the same officers of the 
Department of Agriculture of British Co- 
lumbia in an application to take depositions 
filed with the Commission on July 28, 1945. 
The Commission denied this application, 
pointing out that this evidence was in exist- 
ence on October 27, 1944 when the respoud- 
ents rested their defense. This is the second 
attempt to introduce evidence as to a report 
which antedated the second motion to re- 
open the case by more than three years. 
It was not an abuse of discretion to deny 
this motion. 


Neither was it error, in view of the scope 
of the case as it developed, to make findings 
with reference to analogous experiments 
upon mice and cattle nor to include these 
findings in the final decision. The petitioners 
as a part of their case introduced testimony 
with reference to the use of a veterinarian 
of Benzoquinone upon a paralyzed dog and 
upon a cow that had mastitis. 


The order is not too broad. Bowles v. 
May Hardwood Company, 140 Fed. (2d) 914, 
916 (C. A. 6); Progress Tailoring Company 
v. Federal Trade Commission [1946-1947 
Trape Cases § 57,440], 153 Fed. (2d) 103 
(C. A. 7). The Commission had wide dis- 
cretion in its choice of a remedy deemed 
adequate to cope with unlawful practices in 
this area of trade and commerce. Jacob Sie- 
gel Co. uv. Federal Trade Commission, 327 
U. S. 608, 611; Federal Trade Commission v. 
A. P. W. Paper Co., Inc. [1946-1947 Trapvr 
Cases [57,462], 328 U. S. 193, 203, 204. 


[Order Affirmed] 


The order of the Federal Trade Commis- 
sion is affirmed, and the petitioners are or- 
dered to obey the order of the Commission. 
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Appendix I 


United States of America 
Before Federal Trade Commission 
Findings as to the Facts 


_ Paragraph One: At the time this proceed- 
ing was instituted, the respondent Koch 
Laboratories, Inc., was a corporation organ- 
ized, existing and doing business under and 
by virtue of the laws of the State of Mich- 
igan, and maintained its principal office and 
place of business at 8181 East Jefferson 
Avenue, Detroit, Michigan. Respondents 
William F. Koch and Louis G. Koch are 
individuals who have acted respectively as 
president and treasurer of respondent Koch 
Laboratories, Inc. Respondents William F. 
Koch and Louis G. Koch have been actively 
engaged in the conduct of the business of re- 
spondent Koch Laboratories, Inc., and have 
directed and controlled the sales and advertis- 
ing policies of such corporate respondent. 

Paragraph Four: Among and typical of 
the statements and representations contained 
in advertisements in periodicals, pamphlets, 
circulars and other promotional matter dis- 
seminated as aforesaid and caused to be 
disseminated or mailed by respondents sub- 
sequent to March 21, 1938, to doctors of 
medicine, including homeopathic physicians 
and other practitioners of the healing arts, 
including naturopaths, in furtherance of the 
sale and distribution of their preparations, 
are the following statements and represen- 
tations: 

“The Basis of Immunity is, after all, the 
vital principle, the oxidation mechanism. 
When its catalysis ceases, death is the re- 
sult. When its activity wanes, the toxins 
that support pathogenic germ activity, that 
produce allergy, or that cause cancer, are 
not destroyed in the body, and can execute 
their effects. All of these toxins depend 
upon their free valencies between carbon 
atoms, between carbon and oxygen, and 
between carbon and nitrogen for their path- 
ogenic photochemic action. 

“Our Synthetic Antitoxins not only acti- 
vate oxygen, but they activate the toxic 
free valencies of germ and allergy poisons 
to accept the activated oxygen and thus be- 
come burned to harmless structures. There- 
fore, our active principles are fundamentally 


and universally useful.” 


“Synthetic Antitoxins 
“For the Infections— 
1:4 Benzoquinone, 


“For the Allergies— 
Malonide f 
Ketene 
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“For Cancer, and the Degenerative dis- 
eases— 
Glyoxylide, O=C=C=O 
Kok OK” 
“Glyoxylide 
*) eee 
for 
Allergy 
Cancer 
Infection 
* OK? 
“B-O 
ee 
“For the Infections and Their Sequelae.” 
By Rss 3 

“Angioneurotic Oedema Condition 
seemed almost fatal for a half-hour before 
glyoxylide was given intramuscularly. In 
less than two minutes relief was perhaps 80 
per cent. Recovery complete within one 
hour.” 

“Obliterative Endarteritis Oblit- 
erative endarteritis, both legs and feet to 
the knees. Much pain, bedfast. Amputation 
at knees requested by surgeon. Blood sugar 
380. One dose glyoxylide followed in three 
months by much improvement and in six 
months by complete recovery. Blood sugar 
80. No return of trouble. ae 

“, . Hay fever, asthma, severe sinusitis, 
generalized, pigmented, itching hives con- 
stantly. . One dose of glyoxylide was 
given in May, 1934. Recovery complete 
in all respects within six months.” 


“Dementia Praecox . Recovery was 
complete in two years after two injections 
of glyoxylide solution. ey 

“E pilepsy One dose of glyoxylide 
solution given August 12, 1929, was followed 
by the gradual recession of the disease, so 
that by the twelfth week only a few petit 
mal were observed and thereafter recovery 
became complete with no more fits. a 


“Psoriasis . At the time of glyoxy- 
lide injection body was generally covered, 
hair and nails affected. Ears almost sepa- 
rated from scalp. Recovery completed and 
heart action returned to normal 14 weeks after 
one injection of glyoxylide. a 

“  . , Poliomyelitis Recovery 
started to show within ten minutes after 
the first injection [Glyoxylide] ... .” 

“According to reports by expert clini- 
cians more is accomplished in tuberculosis in 
three months by one dose of Glyoxylide 
than by five years of sanitarium care. Many 
of the most advanced cases of tuberculosis 
of the lungs and bones recover on one dose. 
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“Phe results in leprosy, malaria, syphilis, 
multiple sclerosis, and infantile paralysis are 
good, but no statistical estimates have been 
made as yet.” 

eek 

“Cases of msanity and epilepsy have re- 
sponded well also. Thus the field of action is 
general, and the efficiency is extraordinary.” 

x Ok Ox 

One or two doses are sufficient generally 

for complete recovery, where this is possible. 
x ok Ox 


“Selection of the Remedy 
They are all good. 


“Arthritis . One dose of glyoxylide 
was given in December, 1927, pain was soon 
better and in three months she was able to 
walk a few steps. In one year recovery had 
become about ae per cent of normal and 
has so remained. 


“Tyubercular erie and  osteomyelttis. 

. . One dose of glyoxylide given July 23, 

1934, was followed “by rapid decrease in the 

pain and a steady restoration of joint and 

bone to normal, functionally and structurally, 

with perfect use of leg and full motion 
within nine months. Bh 


“A case of abscess of the prostate with 
septicemia becoming worse after Sulfathiazole 


recovered splendidly following a dose of 
Glyoxylide.” 


“In a series of some three hundred cases 
of asthma, eczema, and hay fever, over 
eighty-five per cent made full recoveries 
on one or two doses of Glyoxylide.” 


“WE RECOMMEND 
B 


Q 
1:4 BENZOQUINONE 


IN THE FREATMENT OF ALL 
INFECTIONS AND THEIR 
SEQUELAE INCLUDING 


Gonorrhea, Salpingitis, Sinusitis, 
Meningitis, Infantile Paralysis, 
Septicaemia, Streptococcus Sore 
Throat, Pneumonia, Undulant Fever, 
Malaria, Coronary Thrombosis, 

The Allergies, Diabetes, Cancer, 
Arthritis, Degenerative Diseases. . . 


” 


“Malonide, Ketene Solution, has served 
well in the Allergies, Infections and Cancer, 


“A boy of two with double pneumonia and 
osteomyelitis of the left tibia which had to be 
opened the full length; the prognosis given 
by all attendants was early death. Two 
doses of the Malonide Ketene solution 
brought full recovery with rapid recupera- 
ODS 
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“A case of postoperative meningitis caused 
by the Staphlococcus Pyogenes Aureus, that 
had passed beyond the convulsive stage into 
coma, and was expected to pass on any 
minute, made a rapid recovery (ten days) 
on one dose of malonide ketene solution.” 


“An Efficient Single Dose 
Treatment for Diabetes 


On a Full Carbohydrate Diet 
Without Insulin 
a ae 
“The period of observation includes scattered 
cases treated since 1922 and recent systematic 


studies. The cases treated cover about every 
type known, including a few of diabetes 
insipidus.” 


x OK OK 


“c 


. Through use of the expressions “for 
the infections,” “for the allergies,” and “for 
cancer, and the degenerative diseases” to 
describe and refer to the properties of their 
preparations, respondents have represented 
respectively that their products are of 
therapeutic value in the treatment of all 
infections, allergies, cancer and degenerative 
diseases.” 


Paragraph Six: Designated in respond- 
ents’ pamphlets and literature as constituting 
the Koch method, respondents’ products 
have been sold in ampules variously con- 
taining two cubic centimeters or two and 
one-half cubic centimeters of solution and 
are designed to be administered by in- 
tramuscular or by intravenous injection. 

To the product “Glyoxylide” respondents 
ascribe the formula O=C=C=O and in 
substance designate this preparation in some 
of the promotional matter as an aqueous so- 
lution of one part Glyoxylide to one trillion 
parts of water. The product “B-O,” also 
referred to as “1:4 Benzoquinone,” is an 
aqueous solution of one to one million 
parts of water. “1:4 Benzoquinone” is a 
recognized chemical entity. “Malonide Ketene 
Solution,” sometimes referred to by re- 
spondents as “Ketene,” is stated by respond- 
ents to have two components. To the 
component which respondents designated as 
“Malonide”’ they ascribe the chemical 
formula’ of O=C—€—€=— Oe which =sub-= 
stance is said to be prepared as an aqueous 
solution of one part malonide and one trillion 
parts of water. The formula O=C=C=C+O 
is the formula of carbon suboxide, a known 
product. H.zC=C=O, the formula of the 
other component is referred to also as 
“Ketene.” “Ketene,” that is, the formula 
H.C=C=O, is a known product. 


Respondent William F. Koch affirms that 
he has isolated the compound O=C=C=O, 
designated by him as “Glyoxylide.” In the 
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opinion of other scientific witnesses, in- 
cluding one trained in the field of biochemis- 
try whose testimony was introduced in this 
proceeding by counsel supporting the com- 
plaint, the compound O=C=C=O does not 
exist. A basis for this opinion is that 
various attempts to prepare the anhydride of 
glyoxylic acid, as reported in the scientific 
literature, have been failures. Assuming 
that it exists, however, it would constitute 
the anhydride of glyoxylic acid. If com- 
bined with water, O=C=C=O would be 
transformed into glyoxylic acid and the 
transition normally would be a rapid one. 
With respect to the compound ‘“Malonide,” 
an aqueous solution of carbon suboxide when 
diluted to 10 to the minus 12 power would 
become malonic acid probably within an 
hour. H.C=C=O, or Ketene, combined 
with water rapidly will form acetic acid, 
which acid is known to many persons be- 
cause of its presence in vinegar. 

Inasmuch as it is asserted by respondents 
that their products are identical except with 
respect to the grade of their activity, further 
differentiation between them is unnecessary 
for the purposes of this proceeding. It is 
apparent, however, from the statements set 
out hereinbefore, that respondents’ products 
represent highly dilute solutions. With 
respect to the product “Glyoxylide,” for ex- 
ample, the relationship proportionately be- 
tween one part O=C=C=O and one trillion 
parts of water can be said to approximate 
mathematically that which one second bears 
in point of time to the total seconds which 
have elapsed since the year 29,738 B. C. 
down to the date on which this case was 
orally argued before the Commission. There 
is testimony in the record to the effect that 
certain of the highly dilute solutions under 
consideration here cannot be distinguished 
from water by any tests known to chemical 
science. 


Paragraph Seven: The testimony of vari- 
ous scientific witnesses which was intro- 
duced into the record by counsel support- 
ing the complaint is to the effect that the 
oxidation processes have no direct bearing 
on natural immunity, that the degenerative 
diseases and allergies are not caused by a 
defect of the oxidation mechanism of the 
body, and that although a decline in metabolic 
processes may cause more susceptibility to 
some types of infection, other forms of 
pathogenic germ activity are not dependent 
on the state of the oxidation mechanism. 
Moreover, the administration of substances 
such as thyroid and nitrophenols, which are 
known to increase oxidation in the body, 
are not effective treatments for infections, 
allergic diseases, or degenerative diseases, 
and in many cases they tend to make the 
disease worse or adversely affect the patient. 
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In the opinion of certain of the witnesses, no 
valid scientific basis exists for ascribing to 
respondents’ products any beneficial role 
whatsoever in connection with carbohydrate 
or glucose oxidation. 


The witnesses testifying in support of the 
complaint have had wide experience in 
various fields of medical science, including 
biochemistry, internal medicine, pediatrics 
and communicable diseases, pathology, dis- 
eases of the metabolism, and degenerative 
diseases, and they affirm, in substance, that 
respondents’ products, irrespective of the 
dilution in which they may be used, are of 
no value in the treatment of any disease or 
disorder whatsoever. Although these wit- 
nesses have not prescribed respondents’ 
products or observed their effects in con- 
crete cases, their broad knowledge, indi- 
vidually and in the aggregate, respecting 
the fields under inquiry is such that their 
testimony should be accorded very great 
weight. 


Considered also is the evidence introduced 
into the record pertaining to several series 
of scientific experiments entailing the ad- 
ministration in various dilutions of diperoxide 
of diformaldehyde. The subjects were mice 
having tumors of spontaneous origin or in 
which various types of growths had been 
induced. The experimental procedures also 
utilized other groups of mice, for purposes 
of control, which received no injections of 
the peroxide. The conclusion of the scientific 
witness who conducted these experiments 
at an eastern university is that the product 
there under study had no effect, inhibitory 
or stimulatory, on such growths. The ex- 
periments with diperoxide of diformaldehyde 
are relevant to a consideration of the prod- 
ucts here involved inasmuch as this peroxide 
is allied to the product designated “Gly- 
oxylide” and appears to have been used 
earlier by respondent William F. Koch in 
the treatment of cancer. 


The record here further reveals that a 
commission appointed pursuant to legisla- 
tion enacted by the Legislative Assembly 
of the Province of Ontario, Canada, to in- 
quire into treatments offered for cancer, in 
rendering official report under date of 
February 7, 1942, to the Minister of Health, 
stated that, in nine cases of cancer “treated 
by Glyoxylide’ and observed until final 
termination, no curative or remedial effects 
were observed from the standpoint either of 
prolongation of life, regression of tumor or 
suppression of symptoms. 


Paragraph Eight: In opposition to the al- 
legations of the complaint, respondents have 
introduced testimony and other evidence 
relating to specific instances in which their 
products have been administered to human 
patients or to animals and other testimony 
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respecting the opinions which certain of the 
witnesses who are doctors of medicine or 
practitioners of other healing arts have 
formed as to respondents’ products. These 
opinions, formed primarily on the basis of 
their use of such preparations, are to the 
general effect that respondents’ products 
have significant therapeutic value. It is 
urged by respondents that this testimony 
including that pertaining to instances of ac- 
tual use demonstrates that their products 
have substantial therapeutic value. 


It is the view of the Commission that 
the evidence relating to the case histories 
of these selected cases is unconvincing and 
that it constitutes a wholly inadequate basis 
for a conclusion that respondents’ products 
possess therapeutic value. For instance, 
very grave doubts are warranted as to the 
correctness of the diagnoses made in various 
instances and this is particularly true in 
certain of the cases where, in the absence 
of corroborative biopsy, the patient was 
deemed to have cancer or to have had a 
recurrence of cancer. The improvement in 
condition apparently manifested in some in- 
stances following administration of one of 
respondents’ products undoubtedly was at- 
tributable to such conventional therapeutic 
treatment as was rendered to the patient 
previously, simultaneously or subsequently 
rather than to the effects of the administra- 
tion of respondent’s products. In other in- 
stances the particular disease being treated 
belongs in that category of disorders the 
symptoms of which may be subject to com- 
plete or substantial remission causing them 
to disappear, perhaps to reappear months 
or years later, and in still others the diseases 
themselves are self-limiting and/or their 
symptoms are of definite duration. 


In no single category of the diseases and 
ailments does the testimony relating to 
clinical use in specific cases embrace a sub- 
stantial number of cases, and in reference 
to more than 20 of such categories the testi- 
mony in each instance relates to use of 
respondents’ treatment on one patient. The 
evaluation of a therapeutic preparation, how- 
ever, requires study of a substantial number 
of cases correctly diagnosed. Evaluation, 
moreover, usually contemplates some knowl- 
edge of the ratio of cures to trials. Considering 
that respondents’ products have been in 
existence for more than two decades, there 
is a singular lack of test data or informa- 
tion obtained from controlled clinical work 
to corroborate the representations for thera- 
peutic value used by respondents in pro- 
moting the sale of these products. 


Paragraph Nine: The preponderant weight 
of qualified scientific opinion is that the 
oxidation processes have no direct bearing 
on natural immunity, that the degenerative 
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diseases and the allergies are not caused 
by a defect of the oxidation mechanism, and 
that respondents’ products have no bene- 
ficial role whatsoever in carbohydrate or 
glucose oxidation. On the basis of the 
greater weight of the evidence received in 
this proceeding, it is the conclusion of the 
Commission that respondents’ preparations 
possess no therapeutic value and that their 
use in any dilution will not benefit any dis- 
ease or condition of the human body or in 
animals. 


Paragraph Ten: The statements appearing 
in the advertising and promotional matter 
used by respondents, of which the state- 
ments contained in Paragraph Four hereof 
are typical and which, as found in Para- 
graph Five hereof, represent directly and by 
implication that respondents’ products have 
therapeutic value in the treatment of the 
diseases, disorders and conditions referred 
to, including those statements which repre- 
sent directly and by implication that the 
efficacy of respondents’ products and their 
method of treatment is attested, demon- 
strated or proved by the results atforded 
in the clinical use of such preparations, 
constitute false representations of material 
facts. The Commission, therefore, finds that 
such advertisements are false and misleading 
and constitute false advertisements. 


Respondents contend that no public in- 
terest exists in this proceeding for the rea- 
son that dissemination of the advertising 
statements has been restricted to members 
of the medical profession having the requisite 
training to understand and evaluate thera- 
peutic claims made for medicinal products. 
As previously stated, respondents’ promo- 
tional literature has been disseminated to 
doctors of medicine, including homeopathic 
physicians, and to practitioners of other 
healing arts including naturopathy. It is 
noted, moreover, in this connection that 
representations phrased in somewhat differ- 
ent language but similar in general import 
to certain of the advertising statements ap- 
pearing in Paragraph Four hereinbefore, 
particularly as they relate to the treatment 
of cancer, also have appeared in media 
coming to the attention of the lay public. 
An example is certain folders furnished 
by respondents for distribution to patients of 
practitioners purchasing respondents’ prepara- 
tions. It is not true, therefore, that the 
dissemination of respondents’ advertising mat- 
ter has been limited to such persons as have 
the requisite training to accurately appraise 
the false representations of material facts 
appearing in the advertising, but, even if 
that situation had obtained, the provisions 
of, and the public policy expressed in the 
Federal Trade Commission Act, as amended, 
would require the corrective action being 


Copyright 1953, Commerce Clearing House, Inc. 


ee 


Number 271—65 
7-16-53 


taken in this proceeding to eliminate the 
false representations found to have been 
made. 


Paragraph Eleven: The use by respond- 
ents of the advertising matter heretofore 
described has had the capacity and tendency 
to receive and mislead prospective pur- 
chasers and purchasers of respondents’ prod- 
ucts into the belief that the statements and 
representations are true and, by reason of 
the erroneous and mistaken beliefs so 
engendered, to induce the purchase of re- 
spondents’ products. 


Conclusion 


The aforesaid acts and practices as herein 
found have been to the prejudice of the 
public and constitute unfair and deceptive 
acts in commerce within the intent and 
oe of the Federal Trade Commission 
Act. 
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It appears from certain documents which 
have been filed on behalf of respondents, 
that subsequent to the institution of this 
proceeding, the respondent corporation, Koch 
Laboratories, Inc., was dissolved and that 
it does not exist as a corporation. In the 
circumstances, therefore, respondent Koch 
Laboratories, Inc., is not being included as 
a party to the order to cease and desist 
which is issuing separately herein. The 
documents referred to contain indication 
also that the sale and distribution of the 
products here involved have been discon- 
tinued by the respondent individuals. In the 
opinion of the Commission, however, the 
public interest, in the circumstances here 
requires issuance of an order prohibiting 
the respondent individuals from resuming 
or otherwise continuing the use of the un- 
fair and deceptive acts and practices which 
were being used at the time and subsequent 
to the time when the complaint in this 
case was issued. 


[] 67,527] Hughes Tool Company v. D. B. Cole.* 


No. 


In the United States District Court for the Western District of Oklahoma. 
4370-Civil. Filed July 1, 1953. 


Sherman Antitrust Act 


Monopolization—Percentage of Control of Market as Unlawful—Justification of 
Monopoly.—A manufacturer of hard rock bits does not have an unlawful monopoly in the 
hard rock bit industry merely because it distributes the largest percentage of such bits 
used in the oil industry. The percentage of the market which it controls is not of itself 
sufficient to establish an unlawful monopoly. There is no doubt that the position obtained 
by the manufacturer in the competitive field must be attributed to the merit of the manu- 
facturer’s bits. Therefore, the manufacturer has not violated the Sherman Act because 
it owes its monopoly solely to superior skill, superior products, natural advantages, 
economic and technological efficiency, and other lawful factors. 


See the Sherman Act annotations, J 1210.101, 1270.501, 1660.275. 


Monopolization—Lease-Only System as a Means of Maintaining a Monopoly—Patent 
Infringement Suit—Defense and Counterclaim.—A manufacturer of patented hard rock 
bits which only leases its bits under an agreement which provides that the lessee will 
surrender the bit only to the manufacturer upon its request when the bit has served its 
useful life and which distributed its bits under this lease agreement before retipping was 
practiced does not violate the Sherman Antitrust Act. The leasing agreement as a condi- 
tion upon the right of use of the patented bits is valid and, even apart from the patent 
monopoly, the manufacturer’s control of the distribution of its bits through the lease agree- 
ment is a proper exercise of the manufacturer’s property rights. The manufacturer’s rea- 
sons in leasing rather than selling its bits, and in requiring the return of the bits for 


* A decision in Hughes Tool Company v. B. F. 
Conaghan, United States District Court for the 
Western District of Oklahoma, was filed on 
the same day as the principal case. The opinion 
in the former case, also rendered by Judge 
Vaught, stated: 

“The above entitled cause and Number 
4370-Civil—Hughes Tool Company, a corpora- 
tion, v. D. B. Cole, an individual, were consoli- 
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dated for trial and the same evidence which 
was the basis for the opinion in the Cole Case 
will be treated as the basis for the opinion in 
the instant case. Therefore, the opinion ren- 
dered in the Cole Case is adopted and made 
the opinion in this case. 

“A proper form of judgment may be sub- 
mitted within thirty days from this date.”’ 
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inspection, testing, and research were to enable the manufacturer to improve the quality of its 
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bits, to provide the proper bit for the particular job, to provide information to drillers, 
and to maintain the high standard of its products and protect their reputation. 


See the Sherman Act annotations, Vol. 1, §1210.501, 1270.501, 1660.275. 


For the plaintiff: Bohanon and Adams, Oklahoma City, Okla.; Edward O. Haight, 
Chicago, Ill.; and R. F. Campbell and Ray F. Smith, Houston, Tex, 


For the defendant: C. M. Knight, Tulsa, Okla., and Robert F. Davis, Washington, D. C. 


Opinion 
[Causes of Action Based on Patent] 


VaucHT, District Judge [Jn full text ex- 
cept for omissions indicated by asterisks]: 
In this action the plaintiff seeks to enjoin 
the defendant from infringing certain pat- 
ents, interfering with certain lease contracts, 
and from trespassing. The complaint charged 
the defendant in Count I with infringement 
of its patents Numbers 1,856,627 and 1,983,316, 
and by subsequent amendment, at the sug- 
gestion of the defendant, the infringement 
of its patent No. 2,333,746. Since the filing 
of the complaint, patents Numbers 1,856,627 
and 1,983,316 have expired and we are con- 
cerned only with patent No. 2,333,746. 


The complaint consists of three counts. 
The first alleges that the patent is being 
infringed by the defendant by procuring 
rotary drill bits covered by the patent, 
manufactured and leased by the plaintiff to 
oil well drillers, welding new metal on to 
the sorn [worn] cutter shells of the bits and 
building new teeth thereon, and that such acts 
of the defendant constitute reconstruction 
and rebuilding of the cutters and bits. It 
further alleges that the bits are leased to 
the users thereof and are not sold, the title 
remaining at all times in the plaintiff. That 
such worn-out bits as the defendant procures 
and so reconstructs are sold by him without 
plaintiff's knowledge or consent. 


The second count, in brief, alleges that 
plaintiff leases said bits to the users thereof 
under an arrangement which is recorded on 
the delivery tickets and which is herein- 
after set out. 


The third count alleges that the defend- 
ant, with full knowledge of the provisions 
of the lease agreement, by wrongfully tak- 
ing possession of said bits, accepting the 
surrender thereof from the lessees and in- 
ducing the lessees to surrender the bits to 
them, has participated in breaches of the 
lease agreement, abetted and encouraged 
said lessees to breach their lease, and de- 
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prived the plaintiff of its rights under said 
lease agreement, and prays that the defend- 
ant be permanently enjoined. 


| Defendant Alleges Antitrust Violations | 


The defendant filed an answer and counter- 
claim. He admits many of the acts com- 
plained of by plaintiff, but denies that in 
so doing he in any manner infringes the 
plaintiff's patent. He admits that plaintiff 
has been engaged for a long time in manu- 
facturing rotary drill bits and that it dis- 
tributes the bits under the lease agreement, 
but urges that the agreement is but a sub- 
terfuge to obtain and maintain a monopoly 
upon the market for roller bits including 
secondhand bits, in violation of the Act of 
Congress of July 2, 1890, C. 647, 26 Stat. 
209, as amended, entitled “an Act to Pro- 
tect Trade and Commerce against Unlawful 
Restraints and Monopolies,” commonly known 
as the Sherman Act, and particularly sec- 
tions 1 and 2, (15 USCA 1-2). He further 
admits that his acts have been without the 
consent of the plaintiff but denies that he 
performed any retipping on bits that were 
“worn-out.” 

In answer to Count II defendant admits 
that each of the bits distributed by plaintiff 
has been marked as the property of the 
plaintiff, and admits knowledge of the lease 
agreement. 


In answer to Count III defendant urges 
that the lease agreement is but a subterfuge 
to monopolize the drill bit industry in viola- 
tion of the Sherman Act. 

The counterclaim is voluminous and al- 
leges in effect violation of the Sherman Act, 
contending that the acts of plaintiff, in the 
distribution of its bits and the conduct of 
its business, constitute a deliberate plan to 
monopolize and control the roller cutter 
drill bit industry. Defendant further con- 
tends that the lease contract with the users 
of plaintiff’s bits was made in furtherance of 
its intent to dominate, control and mono- 
polize said industry, setting out fifteen alle- 
gations of acts upon which he bases his 
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contentions. He further contends that his busi- 
ness has been damaged and prays for an in- 
junction and for damages. 


Plaintiff replied to the amended counter- 
claim, denying in effect all the allegations 
thereof, except that it admits that in the 
latter part of 1931 or early in 1932, it began 
its lease system in the distribution of its bits 
and in recovering all bits so leased for the 


purposes set forth in its pleadings. 
ee 


[Nature of Patent and Lease System] 


Plaintiff has for many years manufactured 
and distributed hard rock bits, under var- 
ious patents which emanated from and were 
developed within its own organization through 
its research department, and were not ob- 
tained from outside competitive individuals 
or organizations, among which were patents 
Numbers 1,856,627, 1,923,316 and 2,333,746. 
The validity of No. 2,333,746 has been chal- 
lenged here. These bits are designed and 
manufactured for the purpose of drilling 
hard rock formations and are known among 
the users as three cone bits for rotary drill- 
ing. Without attempting to describe them 
technically, so far as the issues here are 
involved, it is sufficient to say they are what 
is termed an integral device, that is, they 
consist, as assembled, of one solid or inte- 
gral unit. There are two elements in the tool, 
the bearings that have to do with the rotary 
motion of the drill and the teeth that come 
directly in contact with the hard formation 
that is drilled. Upon the life of these two 
elements depends the usefulness of the de- 
vice. When either element is worn out the 
device is of no further use unless it can be 
repaired. The tool is designed in such a 
manner that the two elements should be 
worn out at practically the same time, but 
sometimes this does not occur. Many times 
the teeth are worn down to the cutter cone 
before the bearings are worn out. It is this 
latter situation that has given rise to the 
difficulties encountered here. When the 
teeth of the bit are so worn that its useful- 
ness in drilling is gone, but the bearings are 
still in a useable condition, it is possible to 
weld metal onto the stubs of the teeth and 
restore them to their original shape and 
then use the bit for further drilling. This 
operation is known as retipping. This situa- 
tion has given rise to an activity upon the 
part of welders to procure these bits for 
retipping. The bits are procured in various 
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ways—from the lessees or their agents, 
picked up from where they are dumped at 
the drilling rigs, or arbitrarily taken from 
the stockpile at the rigs without plaintiff’s 
consent. After the bits are retipped, either 
a charge for the service is made to the 
lessee or they are sold to the trade in the 
field. The defendant is one of those en- 
gaged in retipping activities. 

In the earlier days of oil and gas drilling 
activities, bits were sold outright to the 
driller, and some of the manufacturers con- 
tinue that practice. As the fields developed 
and competition in the industry grew, each 
manufacturer of bits became more and more 
interested in how his bits were performing. 
They employed competent field men to ob- 
serve the performance of their bits and 
competent engineers to inspect the bits that 
had been used in the field, in order to dis- 
cover any failure of performance and to 
devise ways of improving the product. 


In order to do that more effectively, some- 
time in 1932 the plaintiff put in operation a 
system of leasing the bits instead of selling 
them, in order to secure all used bits for 
scientific examination for the purpose of 
improving its product in a highly competi- 
tive endeavor. The drillers placed the used 
bits aside near the rig and the plaintiff's 
field men would inspect them, and such 
ones as they deemed of special interest would 
be sent into the factory at Houston, Texas, 
for scientific research by competent engi- 
neers. Out of that scientific examination and 
research the bits were improved from time 
to time—new devices invented and new 
patents obtained. The residue of the drilled 
bits subsequently would be gathered up by 
plaintiff and salvaged by smelting. The 
recovered metal was then either used or 
sold by the plaintiff. Considerable effort 
was put forth by plaintiff to gather up the 
used, dull bits, but its efforts were at times 
interfered with or retarded by the retipping 
activities of others. 


The method of distributing the bits by the 
plaintiff under its lease agreement was to 
accompany the delivery of bits to the driller 
with a ticket which bore the legend: 


“Hughes roller rock bits and all core 
bit heads are never sold but are leased. 
When the original cutter teeth and/or 
bearing have served their useful life, the 
user will surrender the bits to Hughes 
Tool Company upon request. In accepting 
delivery, the user agrees not to surrender 
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any of the tools as mentioned above to 
other than a duly authorized representa- 
tive of the Hughes Tool Company.” 


It will be noted that the terms of the 
lease are definite and the use of the device 
is for an indefinite period. The lease is 
simple and uncomplicated. The term is 
for the duration of the useful life of the 
device, which the evidence discloses may 
be for as short a time as a few hours, de- 
pendent only upon the conditions encoun- 
tered in the drilling formations. The use of 
the device, under lease, is controlled en- 
tirely by the lessee, and the price is in no 
way dependent upon the amount or char- 
acter of work performed by the device, but 
the lease merely provides for the return 
of the residue of the device as a drilling bit, 
upon demand. The lease contract is open 
to all users of hard rock bits, and no dis- 
tinction is made in the rental price to any 
user. 


Each of the bits delivered had stamped 
in the bit a serial number and the legend: 
“Property of the Hughes Tool Company,” 
which was easily discernible by anyone 
handling or observing the bit. The evidence 
discloses that scattered among bits dis- 
tributed by the plaintiff were experimental 
bits which were to be used in certain char- 
acter of drilling, the recovery of which was 
important to the plaintiff for scientific study 
by its engineers. There were no special 
identification marks on the experimental 
bits, and the fact that they were experi- 
mental was known only to the plaintiff. 


[No Unlawful Monopoly] 


The defendant attacks the lease agree- 
ment and method of distribution of the bits 
by plaintiff, contending that it is not a 
good-faith arrangement but has been de- 
signed and carried out as a subterfuge to 
monopolize and control the hard rock bit 
industry and violate the Sherman Antitrust 
Act. 


The defendant further contends that the 
fact the plaintiff distributes by far the largest 
percentage of the hard rock bits used in the 
oil industry, of itself is sufficient to establish 
a monopoly in the industry, and cites many 
authorities in an effort to sustain that con- 
tention. After reading those authorities and 
analyzing the respective factual situations 
and attempting to apply the law stated 
therein to the factual situation in the in- 
stant case, in my opinion they are not in 
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point. Our attention has been called to 
United States v. United Shoe Machinery Cor- 
poration [1953 TrapE Cases { 67,436], 110 F. 
Supp. 295. The factual situations in the two 
cases are easily distinguished. In the in- 
stant case, the overwhelming demand for 
the hard rock bits manufactured by plain- 
tiff, as disclosed by the evidence, has been 
the controlling factor in the success of the 
bits. Every user of hard rock bits who 
testified expressed his preference for the 
bits upon their merit. There is no doubt 
that the position obtained by plaintiff in the 
competitive field must be attributed to the 
merit of the hard rock bits manufactured 
and distributed by it. In the Umted Shoe 
Machinery Corporation case, supra, in dis- 
missing the legal principle involved, the 
court said (p. 342): 


“Indeed the way in which Mr. Justice 
Douglas used the terms ‘monopoly power’ and 
‘effective market control,’ (Umted States 
v. Griffith) 334 U. S. 100, 107, lines 2 and 
6, 68 S. Ct. 941, at page 945, and cited 
Aluminum (United States v. Aluminum 
Co. of America) suggests that he endorsed 
a Third and broader approach, which 
originated with Judge Hand. It will be 
recalled that Judge Hand said that one 
who has acquired an overwhelming share 
of the market ‘monopolizes’ whenever he 
does business, 148 F. 2d at page 428, 
column 1, apparently even if there is no 
showing that his business involves any 
exclusionary practice. But, it will also be 
recalled that this doctrine is softened by 
Judge Hand’s suggestion that the de- 
fendant may escape statutory liability if 
it bears the burden of proving that it 
owes its monopoly solely to superior skill, 
superior products, natural advantages, (in- 
cluding accessibility to raw materials or 
markets), economic or technological effi- 
ciency, (including scientific research), low 
margins of profit maintained permanently 
and without discrimination, or licenses 
conferred by, and used within, the limits 
of law, (including patents on one’s own 
mventions, or franchises granted directly 
to the enterprise by a public authority.)” 
(Emphasis supplied.) 


Under the factual situation in the instant 
case, it is my opinion that the plaintiff comes 
clearly within the exception. 

A great deal of the evidence upon the 
part of the defendant is directed to the proof 
of such contention. Considerable testimony 
has been introduced as to facts and circum- 
stances surrounding the origin and purpose 
of that lease agreement, which has been 
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well summed up by the witness General 
Kuldell as referred to when Thomas M. 
Mobley was testifying as follows: (R. 431- 
434) 


“Q. I want to read you two questions 
and answers from the testimony of Gen- 
eral Kuldell which was taken in the Chi- 
cago Pneumatic Tool Case and is now a part 
of this record. . . . ‘O. I know it was 
many years ago, but do you recall the time 
when the sales organization or the field 
service organization changed? That was 
during the time you were there, I think. 
A. Yes, that’s right. Q. Do you recall 
the reasons for changing or expanding 
the field organization and leasing rather 
than selling? A. It became a buyers’ 
market instead of a sellers’ market and 
we couldn’t sell the standardized bit which 
we had been making and selling through 
supply stores. The field test then became 
more of an engineer’s instead of a sales 
test to analyze the driller’s problem and 
try to furnish him the most effective tool 
for his problem. And the whole business 
the whole character of business, changed 
from one of standardized manufacture to 
one of seeking to manufacture not the 
most but at least the limited types of bits 
that would meet the limited field condi- 
tions. And to do that we sent many more 
men and men with much better technical 
training into the field and they delivered 
the bits to the rig and watched them and 
got the results and reported back. Mostly 
sending the worn bits back to the labora- 
tory for analysis. And that’s how we 
came on this steel. The bearings wouldn’t 
hold up; so better and better and better 
steels were developed until they held up 
better, and the teeth were changed and 
the spacing was arranged differently. All 
that information came from the field 
organization which were now the techni- 
cal men who took the trouble to go to 
the rig and deliver the bits and watch 
them and bring them back. So the bits 
were no longer sold as a standardized 
product. They were what we call now 
a tailor-made product, made for the for- 
mation in the field.’ Do you agree with 
that testimony? A. Well, most of the 
information that I had concerning those 
times came from the Colonel, and he is 
the man that knew.” 


[Prior Decisions] 


This lease agreement under which plain- 
tiff distributed its bits, which has been in 
force since 1932 long before any retipping 
was practiced or even contemplated, has been 
under attack in many cases and has been 


held valid. Robertson Rock Bit Company, 
Inc. et al. v. Hughes Tool Company, 176 F. 
NTS), TAS) (Ss (Cie de 


“As to the leasing agreements and the 
practices of recovering used bits under 
them, the district court properly held 
them valid.” 


In Williams v. Hughes Tool Company [1950- 
1951 Trape Cases § 62,785], 186 F. 2d 279, 
281 (10 Cir.) certiorari denied, 341 U. S. 
903, in holding the lease agreement valid, the 
court said: 


“Moreover, the decision of the Fifth 
Circuit in Robertson Rock Bit Co. v. Hughes 
Tool Co., supra, was rendered upon facts 
substantially identical with those pre- 
sented on this record, and that decision, 
while not binding on this court, is strongly 
persuasive under the doctrine of comity.” 


And again in Williams v. Hughes Tool Com- 
pany, 199 F. 2d 862, 864 (10 Cir.), the lease 
agreement is held to be valid. In fact this 
court 1s of the opinion that every question 
raised in the case at bar and in the case above 
cited has been determined by the latter-opinion 
and is decisive here. Quoting from Judge 
Murrah who concurred specially: 


“Tn the former case, it was my view 
that the unexpired patents were valid but 
uninfringed; that separate and apart from 
the patent monopoly, the leasing agree- 
ment had the legal effect of prohibiting 
retipping of the Hughes bits. The ques- 
tion remained, in my mind, whether the 
agreement, when considered outside the 
patent monopoly and construed to pre- 
vent retipping, could be squared with the 
antitrust laws. Being of the view that this 
question was open and undecided in the 
trial court, I thought the case should be 
remanded for the determination of that 
issue in the first instance. 


“T interpreted the majority opinion in 
the former case to sustain the validity 
of the leasing agreement as a condition 
upon the right of use of the patented bits. 
Thus construed, it was by view that the 
injunction was limited to the protection 
of the patent monopoly. Now, however, 
my brethren construe the opinion to sustain 
the validity of the leasing agreement as a 
proper exercise of Hughes’ property rights 
in its bits apart from the patent monopoly. 
The plain implication of this holding 1s to 
remove any question of the vahdity of the 
leasing agreement under the anti-trust laws, 
and it forecloses the question which I had 
thought was at large in the lawsuit. I must 
accede to the majority’s interpretation 
of what it has written.’ (Italics supplied.) 


Trade Regulation Reports { 67,527 


68,552 


This court having tried the Williams Case, 
supra, in the first instance and being thor- 
oughly acquainted with the evidence there 
submitted, which evidence has been intro- 
duced by stipulation in this cause, and hav- 
ing carefully considered all of the evidence 
introduced in the instant case, sees nothing 
new in the evidence here, insofar as infringe- 
ment of the patents is concerned or as to 
the validity of the leasing agreement, from 
that of Williams v. Hughes Tool Company, 
supra, ([1950-1951 TrapE Cases { 62,785] 
186 F. 2d 278). There it was held there was 
an infringement of patents Number 1,856,627 
and 1,933,316 which, as stated above, have 
expired since ‘the filing of the case at bar, 
and leaving here patent No. 2,333,746, only. 


Without going into tedious detail suffice 
it to say that in view of the above holdings, 
the court is of the opinion that patent No. 
2,333,746 is a valid patent and is being in- 
fringed by the defendant. However, the 
validity or invalidity of this patent is im- 
material in determining the real issue in this 
case. 


The defendant contends that he is en- 
gaged in a competitive activity in hard rock 
bits which he describes as secondhand bits, 
and that the plaintiff, in the manner of 
conducting its business in the manufacture 
and distribution of its hard rock bits, is 
unfair and tends to monopolize the competi- 
tive hard rock bit industry in violation of 
the Sherman Act. 


Some of the companies which manufac- 
tured and distributed competitive bits of a 
similar character, sold their bits outright, 
parting will all title in them, and paid no 
attention to them thereafter. In such a 
situation, so long as any repairs or attempted 
repairs on such bits did not amount to re- 
construction in such a manner as to infringe 
the patent on the article, the company could 
not complain. The evidence discloses that 
Reed Roller Bit Company and some others 
thus paid very little, if any, attention to 
what is known as retipping. The retipping 
was done by welders. 


The plaintiff has no complaint against the 
retipping of bits of other manufacturers. 
It objects to the retipping of the Hughes 
bits because they are the property of plaintiff. 
It does not even appeal to reason to say 
that defendant can secure, often by ques- 
tionable means, the property of plaintiff 
for retipping purposes and contend that it 
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can use plaintiff's property im competition 
with plaintiff, and by so doing engage in a 
legitimate competitive activity. 


[No Unlawful Use of Patent] 


That leaves two questions yet to be de- 
termined. First, do the lease agreement and 
the acts and conduct of the plaintiff in the 
distribution of its bits violate the Sherman 
Antitrust Act, by creating a monopoly in the 
sale and distribution of the bits, as alleged 
in the answer and counterclaim of the de- 
fendant? It is the opinion of the court that 
they do not. Such a contention has been 
foreclosed by the opinions in Williams v. 
Hughes Tool Company, supra, ({1950-1951 
TRADE Cases § 62,785] 186 F. 2d 278 and 199 
F. 2d 862). In the earlier case it was con- 
tended that there was a misuse of the pat- 
ents which violated the Clayton Act (15 
U.S. C. A. 12 et seq.). In that case the court 
held: 


“We conclude that Hughes is not guilty 
of a misuse of its patents and has not vio- 
lated the Clayton Act, 15 U. S. C. A. sec. 
WARSI oR 


In the Williams Case, 199 F. 2d 862, quoting 
again from the concurring opinions: 


“Now, however, my brethren construe 
the opinion to sustain the validity of the 
leasing agreement as a proper exercise of 
Hughes’ property rights in its bits apart 
from the patent monopoly. The plain 
implication of this holding is to remove 
any question of the validity of the leasing 
agreement under the anti-trust laws, and 
it forecloses the question which I had 
thought was at large in the lawsuit. I must 
accede to the majority’s interpretation of 
what it has written.” 


With this holding this court is not only in 
accord but feels that it is binding here. 


[Lease Agreement Valid] 


The second question is: Apart from the 
patent monopoly, has the plaintiff the right 
to control by lease agreement the distribu- . 
tion of its bits for the purposes established 
by the proof? This question too has been 
determined adversely to the contentions of 
the defendant. In the Williams Case, supra, 
({1950-1951 Trape Cases § 62,785] 186 F 
2d 278, 285) the court said: 


“The reasons which motivated Hughes 
in leasing, rather than selling its bits, “and 
in requiring the return thereof for in- 
spection, testing and research are obvi- 
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ously to enable Hughes to improve the 
quality of its bits, to provide the proper 
bit for drilling in particular formations 
or in a particular area, to provide valuable 
information to drillers who use the Hughes 
bits, to maintain the high standard of its 
products and protect their reputation. 
Failures of retipped bits would tend to 
injure the reputation of Hughes’ bits. The 
lease agreement and the practice of re- 
covering used bits, as stated by the Fifth 
Circuit in Robertson Rock Bit Co. v. 
Hughes Tool Co., supra, is practical, reas- 
sonable and fair.” 


And again in the Williams Case at 199 F. 
2d 862, 863, the court said: 


“Williams presents only one specifica- 
tion of points for reversal of the chal- 
lenged order. Its substance is that since 
the patents have expired there is no 
justification for continuing the injunc- 
tions restraining Williams from _ inter- 
fering with the property rights of Hughes 
in its leased bit by retipping or rebuilding 
the teeth thereon. . It is admitted 
frankly in the brief of Williams that if 
these two features of the injunction had 
been completely separate and independent 
holdings, the expiration of the patents 
would not affect the feature relating to 
interference with the property rights of 
Hughes in its leased bits by retipping and 
rebuilding teeth thereon. But the two 
features of the injunction were separate and 
independent. The equitable right of Hughes 
to protection against infringement of its 
patents was quite separate and apart from 
its system of leasing its bits rather than 
selling them. Hughes was entitled to 
restrain infringement of its patents whether 
the bits had been leased or sold. And if 
the practice of Williams in receiving from 
lessees bits manufactured by Hughes, 
retipping them, and building new teeth 
thereon, constituted systematic encour- 
agement to lessees to breach valid and 
effective provisions in the leasing agree- 
ments, Hughes was entitled in equity to 
restrain such wrongful conduct without 
regard to whether the bits were manu- 
factured under patents or not. The two 
rights were separate and distinct. Neither 
was dependent upon the other. Neither 
was an adjunct of the other. . . .” (Italics 
supplied.) 
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This reasoning is not only sound and 
logical, but is binding upon this court. The 
manufactured article, regardless of any pat- 
ents, belonged to the plaintiff. In its method 
of distribution it could either lease or sell. 
It chose to lease its bits and recover them 
when their life of usefulness was.over. Aside 
from the skill in the tool, it-contained val- 
uable material. The evidence discloses that 
aside from any patentable feature, when 
the bit was returned and put through’ the 
smelter, it had substantial value; that there 
was as much as $200,000 salvage value in 
one lot. But the defendant contends that 
the plaintiff permitted some of its customers 
at times to do the very thing he was doing 
to the bits. We fail to see any relevance in 
the testimony. This defendant was not a 
party to the lease agreement in any respect. 
He was an independent operator, doing 
what he did at his own risk. He has no 
complaint of merit about how the plaintiff 
carried out its lease contracts with its 
customers. Such conduct was no concern 
of his. Everytime he handled one of these 
bits he had staring him in the face the legend 
thereon that it was the property of the 
Hughes Tool Company. The slightest in- 
quiry would have disclosed the terms of 
the lease and he would have been informed 
that in accepting the delivery of the bits 
the lessee agreed ‘“‘not to surrender any of 
the tools mentioned to other than a duly 
authorized representative of the , Hughes 
Tool Company.” 


The defendant admits practically all of 
the acts alleged by the plaintiff and what 
he has not admitted have been amply sub- 
stantiated by the evidence. It is the opinion 
of the court that the defendant is infringing 
the plaintiff’s patent No. 2,333,746 and should 
be enjoined from so doing. The plaintiff is 
entitled to an injunction against the de- 
fendant enjoining him from in any manner 
interfering with the leased property of the 
plaintiff. 

Findings of fact, conclusions of law and 
a proper form of judgment in compliance 
with the views herein expressed may be 
submitted within thirty days from this date. 
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[67,528] Hughes Tool Company v. R. W. Ford. 


In the United States District Court for the Eastern District of Oklahoma. Civil 
Action No. 2537. Dated June 30, 1953. 


Clayton Antitrust Act and Sherman Antitrust Act 


Monopolization—Control of Market—Price Fixing—A manufacturer of roller rock 
bits used in the drilling of oil and gas wells is found to have monopolized the roller rock 
bit industry where (1) there is no true price competition between it and the only other 
major bit producer since the often repeated occurrence of the latter’s duplicating exactly 
the price changes of the former within 24 hours, despite the closely guarded atmosphere 
prevailing prior to the announcement of such price changes and the great deal of time 
and effort that must of necessity go into such changes, evidences a concerted scheme to 
fix prices; (2) the manufacturer thereby unmistakably has the power to control prices, 
which power it has continually exercised so that it was able to realize a net profit before 
taxes of 53 per cent per bit; (3) it not only has maintained and gradually increased (from 
73.3 to 75.5 per cent over a ten year period) its dominating position in the industry with 
regard to the sale of new bits, but has increased its profits per bit from 30.8 to 53.1 per cent 
(over this period), although the number of bits used yearly has increased over three-fold; 
and (4) its policy of leasing rather than selling its new bits with the requirement that 
when worn out the bits were to be turned over only to it for retipping enables the manu- 
facturer to make certain that the majority of such bits are never repaired and used again 
in competition with its new bits, and thus results in its controlling future competition from 
retipped bits. 


The court finds that the plaintiff's absolute domination of the roller rock bit industry 
has been achieved and maintained by intensive engineering research, an aggressive patent 
policy coupled with widespread patent litigation, an abusive use of the “lease” agreement, 
an invasive sales policy and an embracing of each opportunity for expansion with such 
readiness as to discourage competition. 


See the Sherman Act annotations, Vol. 1, J 1210.501. 


Monopoly—Patents—Market Involved.—The design and function of roller cone bits 
is considered by the court in delineating the “industry” to which such bits belong. The 
court finds that the production and distribution of bits for drilling through rock formations 
in the sinking of oil and gas wells is the roller rock bit industry. Although there are two 
major different kinds of roller rock bits, a roller cone bit and a cross-roller bit, it is held 
that the two are sufficiently interchangeable to be considered competitive. The share of 
the roller rock bit industry controlled by the patentee-manufacturer of roller cone bits 
determines the latter’s share of the “part” of commerce known as the roller rock bit 
industry. 


See the Sherman Act annotations, Vol. 1, J 1210. 


Exclusive Dealing—Patents—Leasing Arrangements.—Leases of roller rock bits which 
require the lessee to return worn out bits only to the lessor for retipping are violative of 
Section 3 of the Clayton Act where the agreements are used by the dominant producer of 
such bits. The producer, having manufactured 75.5 per cent of such bits in one year, could 
therefore eliminate the last true price competition which remains in the roller rock bit 
“line of commerce,” that of “retipping” of dull bits. 


See the Clayton Act annotations, Vol. 1, J 2023.37. 


Patent Infringement Suit—Violation of the Sherman Act as a Defense—Monopoly— 
Restraint of Trade—Counterclaim.—A patentee of roller rock bits used in drilling oil 
and gas wells is denied relief against an infringer of its patents where the patentee is 
found to be in a position of monopoly and restraint of trade contrary to the antitrust laws. 
Until such time as its unlawful monopoly is dissolved and its dominance relinquished, the 
patentee should be enjoined from asserting or claiming infringement of its roller rock bit 
patents. 


See the Sherman Act annotations, Vol. 1, J 1660.101. 
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Sherman Act as a Defense—Leasing Arrangements—Monopoly—Restraint of Trade— 
Counterclaim.—Where a patentee leased its roller rock bits upon the condition that the 
lessee return worn out bits to the patentee for retipping and it is found that such leases 
are not instruments to assure the proper servicing of the patented bits or to further the 
progress of engineering research, but are vehicles of monopoly whereby the patentee is 
enabled to control the quantity of retipped bits put back into circulation in competition 
with its new bits, and such patentee produces more than 75 per cent of new roller rock 


bits, the leasing arrangements are unconscionable and unenforcible. 
See the Sherman Act annotations, Vol. 1, J 1660.101. 


; For the plaintiff: Bohanon and Adams, Oklahoma City, Okla.; George I. Haight, 
Chicago, Ill.; R. F. Campbell, Houston, Tex.; Edward A, Haight and Lynn A. Adams, 


Oklahoma City, Okla. 


For the defendant: C. M. McKnight, Tulsa, Okla., and Robert F. Davis, Washington, 


Da G. 
Opinion 
[Patent Infringement Suit] 


Wattace, District Judge [In full text ex- 
cept for Findings of Fact and omissions 
indicated by asterisks]: The plaintiff, 
Hughes Tool Company, a Delaware cor- 
poration, brings this action against the 
defendant, R. W. Ford, a resident of Ada, 
Oklahoma, to: 

(1) Enjoin the defendant from future 
infringement and to recover damages for 
past infringement of plaintiff's Letters Pat- 
ent No. 1,856,627, No. 1,983,316 and No. 
2,333,746 relating to roller rock bits used 


in drilling for oil and gas. 
ce tan 


[Violation of Antitrust Laws 
Charged by Defendant] 


The defendant counterclaims alleging in 
substance that the plaintiff corporation has 
used its “lease” agreement as part of a 
plan to dominate and control the roller rock 
bit industry and charges that the plaintiff 
corporation is operating in violation of the 
antitrust statutes. Defendant in his coun- 
terclaim requests the Court to find the plain- 
tiff to be in violation of the antitrust laws, 
to decree that the patents and the “lease” 
contract here involved to be unenforceable, 
to enjoin any future monopolistic practices 
by the plaintiff, and to decree an accounting 
for the purpose of determining the damage 
done to this defendant for the purpose of 
awarding relief in accordance with Section 


4 of the Clayton Act. 


I 


ue 


[That portion of the opinion relating to 
the validity and infringement of patents is 
omitted as not within the scope of the 
REPORTS. } 


II 
[Applicable Statutes] 


We now come to the counterclaim of the 
defendant which charges the plaintiff cor- 
poration with operating its roller rock bit 
business in violation of the antitrust stat- 
utes. 


Section 1 of the Sherman Act declares 
contracts, combinations or conspiracies in 
restraint of interstate trade or commerce to 
be illegal.” 


Section 2 of the Sherman Act condemns 
monopoly itself together with any attempt 
to monopolize “any part of the trade or 


commerce,” 


Section 3 of the Clayton Act makes it un- 
lawful to contract for distribution of com- 
modities in interstate commerce, whether 
patented or unpatented, where the effect of 
such “agreement or understanding may be 
to substantially lessen competition or tend 
to create a monopoly in any line of com- 


merce,””* 


Section 4 of the Clayton Act provides that 
any person injured in his business or prop- 
erty by acts prohibited by any of the anti- 
trust laws may sue for recovery of treble 
the amount of such damage.” 


a leper ere ae Se ee eae a 
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[|Jssues Not Previously Adjudicated] 


Counsel for plaintiff insist that this 
counter-claim merely raises again issues of 
law and fact which have previously been 
tried and determined; they emphatically 
argue that the second Williams case recent- 
ly considered by the Court of Appeals of 
this district, conclusively determines all the 
issues involved herein. 


Obviously, if such be true, this case would 
and should be disposed of summarily with- 
out a reopening or prolonged considering by 
this Court of such settled issues. However, 
a careful comparison of the evidence in the 
Williams case, supra, with the evidence in 
the instant case unmistakably indicates that 
there is very little if any parallel in the kind, 
scope and general character of the evidence 
adduced although concededly almost identi- 
cal legal questions are raised by the plead- 
ings. 


AVIBHE, ANONEIUIDARS IOVS WSN AL WIN DONS TRO 


The industry which the defendant charges 
the plaintiff with dominating contrary to the 
antitrust laws is the roller rock bit industry. 


The most common method of drilling 
oil and gas wells is by rotating a string 
of pipe with a cutting tool on the lower 
end of the pipe known as a bit; liquid, 
known as drilling mud, is forced through 
the drill pipe to wash the cuttings from the 
tool, lubricate the tool and bring the cut- 
tings to the surface of the earth. A great 
industry has developed in the past fifty 
years in the manufacture and distribution 
of drill bits which have rolling or rotating 
cutters; no other type of drill bits competes 
directly with roller rock bits and the com- 
merce therein constitutes a distinct and 
separate industry. 


Neither cable tools* or other ordinary 
types of rotary drill bits can be considered 
in direct competition with the roller rock 
bits.” 

The peculiar and distinct advantage and 
usability of the roller cone rock bit is aptly 
illustrated by an advertisement published by 
Sharp-Hughes Tool Company, the plain- 


Court Decisions 
Hughes Tool Co. v. Ford 


Number 271—74 
7-16-53 


tiff’s legal predecessor, early in the de- 
velopment of the roller rock bit industry.” 

kK Ok OK 

Similarly, it is obvious from the plaintiff's 
“competitive activity reports,” beyond ques- 
tion the most accurate and complete com- 
pilation of its kind, that the roller rock 
bits form a competitive market all of their 
own.” 


The testimony of various drilling con- 
tractors in the Midcontinent area, a rotary 
drilling area, clearly indicates that although 
any tool that is capable of making a hole 
in the ground theoretically may be con- 
sidered competitive that in reality only 
roller rock bits are used. 

x Ok Ok 


[“Monopolization” Analyzed] 


Section 2 of the Sherman Act prohibits 
the monopolization of “any part” of trade 
or commerce; this has been defined by the 
Supreme Court to “have both a geographi- 
cal and distributive significance and apply 
to any part of the United States as dis- 
tinguished from the whole, and to any 
part of the classes of things forming a part 
of interstate commerce.” 


As mentioned in the Kobe case, supra, 


“To constitute a violation of the Act 
the monopolistic practices need not ex- 
tend to an entire industry. The statute 
prohibits the monopolization of ‘any part 
of the trade or commerce.’ ” * 

In order to have violation of the antitrust 
statutes it is not essential that the article 
or commodity involved be completely free 
from alternatives or substitutes, inasmuch 
as almost every article has competition in 
some degree from other available articles. 
No one would question the legal impro- 
priety of a single automotive manufacturer 
dominating the sale and distribution of all 
automobiles, even though the purchasing 
public could always substitute the horse 
drawn wagon or buggy in the event the 
prices of automobiles were raised to ex- 


2» Williams v. Hughes Tool Co. (C. A. 10, 
1952) 199 F. 2d 862. 


21 * %* * 
22 *« * * 


2 (DX-71, ps 225.) 

+4 From 1940 to 1950 (DX-28a-28K). 

"Indiana Farmer’s Guide Publishing Co. v. 
Prairie Farmer Publishing Co. (1934) 293 U. S. 
268, 279, 55 S. Ct. 182. 
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23% * * [Kobe, Inc. v. Dempsey Pump Co. 
(CA-10; 1952) 1952 TRADE CASES ] 67,312, 198 
F. 2d 416], at 423. See also, United States v. 
Yellow Cab Co. (1947) [1946-1947 TRADE CASES 
1 57,576] 332 U. S. 218, 67 S. Ct. 1560: Standard 
Oil Co. v. United States (1910) 221 U. S. 1, 31 
S. Ct. 502; Fashion Originators Guild v. Federal 
Trade Commission (C. A. 2, 1940) 114 F. 2a 
80, aff. 312 U. S. 456, 61 S. Ct. 708. 
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orbitant figures. Outstanding examples on 
this point are found in the following anti- 
trust cases: 


(1) American Tobacco Co., et al. v. United 
States,* where the defendant companies 
were found guilty of monopolizing the 
cigarette market. Naturally, there were 
many other forms of tobacco available to 
the tobacco users in the form of cigars, 
pipes, etc. 

(2) United States v. United States Gypsum 
Co.,° where a specific type and kind of plaster 
board was involved. Other alternatives and 
substitutes of wall board and plastered lath 
were available to the public. 

(3) United States v. Line Material Co. 
which had to do with a single type drop- 
out electric fuse. Many types of automatic 
circuit breakers as well as other types of 
drop-out fuses were readily available. 


(4) Morton Salt Co. v. G. S. Suppiger Co.,® 
where salt tablets were involved. Obvious- 
ly, salt in granular form could be sub- 
stituted. 


(5) United States v. Alcoa,* which dealt 
with the aluminum market. Certain com- 
petition to aluminum was offered by copper, 
bronze and other light alloys. 


Judge L. Hand indelibly drew the guiding 
line when he said: 


“There are indeed limits to his (the 
monopolist’s) power; substitutes are 
available for almost all commodities, and 
to raise the price enough is to evoke 
them. ... But these limitations also exist 
when a single producer occupies the 
whole market; even then, his hold will 
depend upon his moderation in exerting 
his immediate power.” 

(6) Oxford Varnish Corporation v. Ault 
Wiborg Corporation, where a graining paste 
used in finishing wood to achieve a grained 
effect was in view. Of course, this paste 
was in competition with many varieties of 
paint, and varnish, but it was held to be 
a definable subdivision of the varnish in- 
dustry and thus capable of being unlawfully 
dominated. 

(7) Umted States v. Klearflax Linen 
Looms,® which dealt with linen rugs. It is 


29 (1945) [1946-1947 TRADE CASES { 57,468] 
328 U.S. 781, 66 S. Ct. 1125. 

30 (1947) [1948-1949 TRADE CASES { 62,226] 
333 U. S. 365, — S. Ct. —. 

31 (1947) [1948-1949 TRADE CASES f 62,225] 
333 U.S. 287, 68 S. Ct. 550. 

32 (1941) 314 U.S. 488, 62S. Ct. 402. 

33(C. A, 2, 1945) [1944-1945 TRADE CASES 
{| 57,342] 148 F. 2d 416, 425, 426. 
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noteworthy that the sales of linen rugs 
constituted only about one-half of one per- 
cent of the total sale of rugs in the United 
States; however, due to the special char- 
acteristics and properties of the linen rugs 
which rendered them desirable for particu- 
lar purposes, they were adjudged a separate 
article of commerce or trade. 


(8) Kobe, Inc. v. Dempsey Pump Co.,® 
which involved hydraulic pumps used in 
connection with removing oil from wells. 
Judge Pickett enunciated a principle in his 
opinion which is pectliarly applicable here, 
when he said: 


“First they say [the plaintiff] they 
did not have the power to create a mo- 
nopoly because their pump was in active 
competition with other types of pumps 
used for the same purpose. The record 
illustrates that there are in use a number 
of methods of lifting oil from wells. The 
sucker or rod pump, the electric pump 
and the gas lift method are those most 
commonly used. To some extent Kobe 
was in competition with the manufac- 
turers of these type of pumps. -Particu- 
larly in shallow wells, all the pumps may 
be used under identical conditions, but each 
method had advantages over the other 
under different conditions. It is agreed, how- 
ever, and the court so found, that the 
hydraulic pump is particularly adapted for 
deep wells and in wells where the hold 
has not been drilled exactly perpendicular. 
The use of the rod type pump and the 
electrical pump becomes impractical at 
some of the extreme depths to which 
wells are now drilled.” 


[“Market” Involved] 


By using this statement as a pattern, it 
could forcibly be argued that the roller 
cone rock bit makes up a definable and 
separate part of the trade or commerce as 
distinguished from the cross-roller rock bit.” 
The roller cone rock bit is used almost 
exclusively at the greater depths where the 
harder formations are encountered, al- 
though some true competition is given by 
the cross-roller bit at the more shallow 
depths. 


34 (C. A. 6, 1936) 83 F. 2d 764. 

3 (D. C. Minn., 1945) [1944-1945 TRADE 
CASES f 57,407] 63 F. Supp. 32. 

36 [(CA-10; 1952) 1952 TRADE CASES f 67,312, 
198 F. 2d 416], at 422, 423. 
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Mr. Scott, director of research for plain- 
tiff, in comparing the roller cone bit with the 
cross-roller bit made the following differen- 
tiation:* 


“A. Well, when you compare the cone 
type with the cross roller bit, you get a 
longer run, there is less tendency of the 
bit to go flat while running in various 
formations. It cleans itself better.” 


Other evidence implies that the roller 
cone and cross-roller bits are not literally 
competitive.” 

Mr. Montrose, vice-president in charge of 
sales for plaintiff, testified: 


“(). Do you consider the Reed Roller 
Bit strict competition with Hughes? 


A. No. 


©. Are you familiar with the con- 
struction and operation of what is com- 
monly called the cross roller bit of the 
Reed Company? 


A. Only generally. 


Q. It is quite a different construction— 
Awe ies? 


QO. — isn’t it, from the Hughes rock 
cone bit that is commonly manufactured 
by the Hughes Tool Company? 


A. Yes. 


Q. In fact, in most instances, it is not 
very competitive with the Hughes rock 
lovkesy, KS ihe 

A. In most areas, generally, speaking, we 
don't think it 1s competitive.’ (Italics 
supplied) 


For many formations cross-roller rock bits 


are not considered satisfactory by the great 
majority of drillers. Mr. Miller testified: * 


“Q. How about as between roller cone 
bits and cross roller bits such as Reed 
makes, would you consider those two as 
competitive? 


A. In certain formations, yes. 


_Q. Are they competitive in all forma- 
tions? 


A. No, not in my opinion they aren’t. 


Q. Can you distinguish for us the 
places where they would be competitive 


Court Decisions 
Hughes Tool Co. v. Ford 


Number 271—76 
7-16-53 


with either one, could be used competi- 
tively and places where they can’t be used 
in competition? (sic) 

* * * 

A. Well, soft formations or in some 
types of sand, shale, they are competitive, 
but in real hard formations they are not 
in my estimation.” 


However, Mr. Trigg testified: ® 


“OQ. Why do you use the Hughes 
Bits? 

A. Well, we think they are the best 
bits, in most instances. In some places, 
they are not, I will say that, I think 
maybe in Stephens County where it is 
crooked hole country, we call it, there 
it is hard to keep the hole straight, we 
will use Globe or Smith which has a flat 
bottom bit, but just in normal drilling we 
will use a lot more Hughes bits than 
we do any other bits.” (Italics supplied) 


At this time the Court believes that the 
roller cone and cross-roller rock bits are 
sufficiently interchangeable to be considered 
competitive and thus fall within the same 
“part” of trade or commerce. However, 
beyond controversy roller rock bits because 
of their design and function make up a dis- 
tinct and definable “part” of commerce.® 


ITI 


THEPPLAINDIEE SseOStntO N aiNie Ere: 
ROLLER ROCK BIT INDUSTRY 


The roller rock bit industry, composed 
principally of two types of bits, the roller- 
cone and cross-roller, had its start shortly 
after 1900. 


In the early 1920’s the business custom 
of replacing worn cutter cones, worn cutter 
rollers, and worn bearings was an established 
rule; at that time it was a common practice 
to re-cut worn roller cones or roller cutters 
to provide new teeth on them.* In the early 
1930’s it became an established business 
practice to weld in many instances new teeth 
upon the cutter cones and rollers.® These 
repaired bits constituted an important part 
of the competition for business in this in- 
dustry at that time. 


88( DX-20, p. 31). 

39 * * * 

40 (DX-24, p. 18). 

41 (R-253). 

42 (R-572). 

*# When Scott, director of research for plain- 


cone type bit drills most formations quite satis- 
factorily.’’ (DX-20, p. 24.) If there is such a 
distinction worthy of note as between the cone 
and other roller bits, even more so there is a 
marked distinction between roller rock bits 
generally and all other types of bits. 


tiff, was examined, regarding the pre-eminence 
of Hughes bits, he said: ‘I attribute its su- 
perior perforniance to geometry, that is, the 


* (Scott, DX-20, p. 7). 
45 (Sanders, R-500-504). 
4 Fn. 44, and 45, supra; (DX-28a-28k), 
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Throughout the years, and at the present 
time, the piaintiff’s closest competitor in the 
sale of new bits has been the Reed Roller 
Bit Company.“ This rivalry began in about 
1915 when Clarence E. Reed, a former em- 
ployee of the Sharp-Hughes Tool Company, 
the legal predecessor of plaintiff, began the 
business that eventually, in about 1919 or 
1920, became the Reed Roller Bit Company.* 
Competition between these two companies 
was very keen up through the early 1930’s, 
with Reed at times outselling the plaintiff. 


As mentioned, up until the early 1930’s, 
the bits sold by both the plaintiff and Reed 
were constructed in such a manner that they 
could be disassembled and repaired with the 
teeth on the cutter cones or roller cutters 
re-cut or sharpened. 


Although new bits were leased or sold 
by the plaintiff, at the buyer’s option, between 
about 1913 to 1915,° from 1915 until the 
early 1930’s the plaintiff’s bits were sold 
outright; during all of this time these bits 
were repaired, being furnished with new or 
re-cut cones by the plaintiff or other com- 
panies in the repair business.” In the early 
1930’s the general economic and competitive 
conditions became very severe; for several 
years the plaintiff operated at a loss,” and 
for a time lowered prices to the point that 
new cones were sold at the market price 
of re-cut ones.™ 


In about 1933 both the plaintiff and Reed 
altered their bit designs and produced bits 
that were no longer adapted for disassembly. 
These bits were known as “unitized”’ bits.™ 


47 Kuldell, former president and general man- 
ager of plaintiff company, testified that Reed 
was the only competition he ever recognized. 
(DX-9, p. 13.) Also, see (Meyer, DX-13, p. 34). 

The plaintiff and Reed have their principal 
offices in Houston, Texas. 

48 Chicago-Pneumatic Record, pp. 500, 591. 
(DX-7). 

49 (Meyer, DX-13, p. 19; Kuldell, DX-9, p. 31; 
DX-44b, 44f, and 68). 

50 (DX-71, p. 233). 

51 (DX-20, pp. 6-11). 

52 (DX-31la, 31b, 31c; Dietrich, DX-22, p. 33). 

583 (Meyer, DX-13, pp. 6-8). 

54 (Mobley, R-309, 310; Kuldell, DX-9, pp. 9, 
10). 

55 The cross-roller cutter extends completely 
across and covers the complete bottom of the 
hole. The Reed-Humason cross-roller type is 
also distinguishable from the Hughes cone bit in 
that it is a flat bottom bit. (DX-PF-M). 

56 The use of the lease agreement in substan- 
tially its present form was begun in May of 
1934. However, this was preceded by the prac- 
tice begun in about January of 1932, of marking 
bits as ‘‘Property of the Hughes Tool Co.’’ 
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The plaintiff continued to manufacture 
“cone” bits and Reed continued to manufac- 
ture “cross-roller” bits, thus retaining the 
fundamental difference in design which had 
existed between the products of these two 
competitors from the outset.” 


At the time the unitized bit came into 
prominence, the plaintiff started the practice 
of distributing drill bits under a “lease” 
agreement rather than selling them outright.” 
The lease agreement appears on the delivery 
ticket which is signed by the “lessee”? when 
the bits are delivered at the rig; this agree- 
ment provides: 


“Hughes roller rock bits and all core 
bit heads are never sold but are leased. 
When the original cutter teeth and/or 
bearing have served their useful life, the 
user will surrender the bits to Hughes 
Tool Company upon request. In accept- 
ing delivery, the user agrees not to sur- 
render any of the tools mentioned above 
to other than duly authorized representa- 
tives of the Hughes Tool Company.” 


[Pricing Practices in the Industry] 


The evidence in this case establishes beyond 
question that since about 1936 the plaintiff 
has utterly domineered this industry.” At 
such time the Reed Roller Bit Company, 
the plaintiff's only major new bit manufac- 
turer competitor, began to follow exactly 
the prices set by this plaintiff on all sizes 
of roller rock bits.® 

The 7th Edition of the Oil Weekly pub- 
lished in 1936 indicates that on August 1, 
1935, Reed changed the price of its rock 


(DX-2[12]). Although ‘‘leased’’ instead of sold 
the inventory records are treated as if the bits 
are sold, inasmuch as the inventory is reduced 
at the time of leasing. (Child, DX-12, p. 5; 
Garmany, DX-19, p. 13). 

57 As shown by the ‘‘competitive activity re- 
ports,’’ the competition of Reed dropped off 
considerably by 1936. (DX-32a, 34d, 35, 38, 62). 

588 Presumably, at first, the Reed prices were 
different. (See last paragraph and written 
notation on DX-66). Also, see (DXT-39a) which 
gives the Hughes lease price list for its rock 
bits effective May 25, 1934, the date of the 
lease agreement. 

John Best, purchasing agent for Lucey Prod- 
ucts Corporation, testified : 

“Q. Do you know of any instances that there 
was a price war between Hughes and any of 
these other bit manufacturers in the past 
twenty years? 

A. You are asking a rather leading question. 

Q. Well, answer the question. 

A. I will answer it this way, Hughes has 
established the prices. If anyone wants to meet 
their competition they meet it by equalling that 
price.’’ (DX-27c, p. 49). 
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bits in every comparable size of bit to cor- 
respond precisely with the prices charged 
by plaintiff This identical price setting 
becomes even more significant when it is 
recalled that the bits produced by the plain- 
tiff and by Reed are fundamentally different 
in design and construction. 

At about this same time the remaining 
new bit manufacturers, a small minority, 
began to follow the prices set by the plaintiff. 

This complete price control has continued 
up until the present time; the plaintiff has 
raised its prices at irregular intervals between 
1936 and the present; Reed has consistently 
followed the plaintiff within twenty-four 
hours; and, the remaining minority manu- 
facturers have followed within several weeks.” 

A brief summary of the prices changes in 
this industry reveals: 

(1) that in 1936 there existed an exact 
agreement between plaintiff’s and Reed’s 
prices throughout the various range in sizes 
of bits.™ 

(2) that the next change in prices occurred 
when the plaintiff raised its prices on Jan- 
uary 7, 1947; Reed followed on January 8th; 
H. C. Smith Tool Company followed on 
January 15th; Chicago Pneumatic Tool Com- 
pany followed on February 1st.” 


(3) that the next change in prices took 
place on July 24, 1948 when the plaintiff 
increased its prices; Reed followed on July 
25th; Smith followed on August Ist; the 
other manufacturers followed soon there- 
after.™ 


(4) that the next price increase in this 
industry occurred on December 1, 1950, 
when the plaintiff and Reed both changed 
prices on the same day; the other manufac- 
turers followed at once.™ 


[Duplication of “Secret” Price Changes] 


In this connection another factor strikes 
the Court with great force. The testimony 
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is uncontradicted that a considerable amount 
of time and effort must be put forth before 
a price change can be effected; it is impos- 
sible to immediately bring about a change 
without painstaking research and _ prepar- 
ation; the evidence further shows that the 
information regarding the date and amount 
of the price changes are [is] carefully guarded 
and that the plaintiff changes its prices sud- 
denly and without notice to the public; ® 
the obvious purpose for being secretive is 
to prevent a rush by the bit purchasers to 
lay in store bits at the lower prices. How- 
ever, an anomaly appears when an attempt 
is made to reconcile the above facts with 
the further fact that Reed, in spite of such 
secrecy, is able to change its prices to cor- 
respond with the plaintiff’s prices within 
twenty-four hours from the time the plain- 
tiff’s changes are made public information. 


Mr. Hamaker, vice-president in charge of 
sales for Reed, testifying by deposition, con- 
firmed the fact that a great deal of time and 
effort of necessity must go into the prepa- 
ration leading up to a price change, but went 
on to admit that the price which the plain- 
tiff sets actually determines Reed’s prices.® 
This pointedly illustrates the absolute dom- 
inance enjoyed by the plaintiff in regard to 
the fixing of prices in this industry. 


[Unlawfulness of Power over Prices] 


The unlawfulness of being in a position of 
price control is capably described by Judge 
L. Hand in his opinion in the Alcoa case:™ 


“ce 


Starting, however, with the au- 
thoritative premise that all contracts fixing 
prices are unconditionally prohibited, the 
only possible difference between them and 
a monopoly is that while a monopoly nec- 
essarily involves an equal, or even greater 
power to fix prices, its mere existence 
might be thought not to constitute an 
exercise of that power. That distinction 
is nevertheless purely formal; it would be 


59 (DX-30b, p. 1080). 

Seemingly, there was some agreement re- 
garding these prices as Reed was reported to 
be “‘living up to this price increase one hun- 
dred per cent’’ (DX-33b, 1st par.). 

69 See (Kennedy, DX-27a, p. 24). 

6 F'n. 59 supra. 

62 (DX-30c, 30d, 30e, 30f, 30g). 

This 1947 change was a general repricing and 
not a fixed percentage increase. Regardless, it 
was followed exactly and immediately by Reed, 
and soon thereafter by the others. 

63 (DX-30h, 30i, 30j); also, see testimony of 
Miller at (R-469-471). 

The 1948 change was a 12% raise in all bit 
prices. Reed followed Hughes exactly 24 hours 
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later to the minute. See (Best, DX-27, pp. 43-47, 
and attached exhibits 1 to 4); also, (McMahn, 
DX-27, pp. 64, 65, 
and 6). 

% (DX-30k, 301, 30m, 30n, 300); 
R-469-471). 

6% See (Meyer, DX-13, p. 34) and Clarke, 
DX-18, p. 24); (Garmany, DX-19, p. 11). 

6 Mr. Hamaker originally testified that Reed 
takes a considerable amount of time in deciding 
upon a price change, with several executives 
carefully studying the labor and material costs 
(DX-25, pp. 9, 10), but subsequently admitted 
that Hughes’ prices are the sole governing 
factor. (DX-25, p. 19) 

67 F'n. 33, supra, at 427. 


See (Miller, 
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valid only so long as the monopoly re- 
mained wholly inert; it would disappear 
as soon as the monopoly began to operate; 
for, when it did—that is, as soon as it 
began to sell at all—it must sell at some 
price and the only price at which it could 
sell is a price which it itself fixed. There- 
after the power and its exercise must needs 
coalesce. Indeed it would be absurd to 
condemn such contracts unconditionally, 
and not to extend the condemnation to 
monopolies; for the contracts are only 
steps toward that entire control which 
monopoly confers; they are really partial 
monopolies.” 


Thus, it is the power to control prices which 
the law forbids, regardless of whether such 
power is used to realize excessive profits. 
The plaintiff unmistakably has such power.® 


[Increased Profits Through Exercise 
of Pricing Power] 


The additional feature which makes the 
plaintiff's conduct even more reprehensible 
is that by these controlled price raises the 
plaintiff has increased its profits almost 
steadily from very little if any profit in the 
early 1930’s to over 53% net profit of gross 
sales in 1951; thus, a net profit before taxes 
of over 53% was realized by the plaintiff 
on each bit sold in 1951.” 


®& In American Tobacco Co. v. United States, 
fn. 29, supra, at 811, the Supreme Court said: 
- The authorities support the view that 
the material consideration in determining 
whether a monopoly exists is not that prices 
are raised and that competition actually is 
excluded but that power exists to raise prices 
or to exclude competition when it is desired 
COGdOv,SOUN ese 
67In response to defendant’s interrogatory 
No. 1 (DX-2d) the plaintiff submitted to the 
Court the following profits before taxes, as 
a percentage of gross sales, from 1940 through 
1951; these figures were prepared by Paul Gar- 
and were taken 


many, plaintiff's accountant, 

from the plaintiff’s books. 
OCU renee: 30.8% AG ants. 32.3% 
sho eee ire kas 32.4 BLL Ga aes 39.6 
POAD ee nee 23.4 4948 Way 42.2 
WGP RS ss eee 25.4 1 A eae 41.5 
NOAA ASE 26.4 19506 eet 48.4 
1945 12070 TOSI. ees at 


Also, in 1950 the plaintiff had an income of 
about $225,000 from the sale of dull bits for 
their scrap metal value; from the evidence it 
is not clear whether this income is included 
in the above mentioned figures. (Garmany, 
DX-19, p. 25) Obviously, if such was not in- 
cluded the profit realized by plaintiff was a 
little more than shown above. (See DX-64 for 


Trade Regulation Reports 


Cited 1953 Trade Cases 
Hughes Tool Co. v. Ford 


[Duplication of Prices Indicative of 
Price Fixing Conspiracy] 


The actions of plaintiff and of Reed which 
have occurred repeatedly inescapably in- 
dicate that the plaintiff and Reed have a 
concerted scheme to fix prices on their bits; 
and, that in reality there is no true price 
competition between them; the inevitable 
result of the plaintiff’s complete dominance 
is that from a business viewpoint Reed may 
have no other practical alternative.” 


[Monopolistic Position of Plaintiff | 


From the introduced evidence this Court 
holds a steadfast conviction that the plaintiff 
in fact has no other true price competition 
than that which arises from retipped bits; 
at this time quantities of dull bits and re- 
tipped bits are in interstate competition with 
new bits and continue to move in a some- 
what restrained market at prices far below 
those of new bits. 


That the plaintiff undeniedly is in a 
monopolistic position in the roller rock bit in- 
dustry and that “retipped” bits offer the 
last vestige of price competition, is further 
verified by the plaintiff’s own records deal- 
ing with the competitive picture of the in- 
dustry from 1940 through 1950; although, 


admittedly such summaries are not, and 


a comparision of Hughes’ profits with those 
realized by other manufacturers). 


7” Of course, no collusion between the two 
companies is admitted: However, it is more 
than a coincidence that the plaintiff and Reed 
can both secretly spend a considerable length 
of time in preparation and then raise their 
prices simultaneously for identical amounts. 

The casual opinion of Col. Kuldell, former 
president and general manager of the plaintiff 
company, in response to a line of questions 
dealing with the extent, if any, Hughes Com- 
pany personnel cooperated with Reed, may 
approach the truth of the matter: 

“A. I imagine that our sales manager, who 
was Mr. Brown, and theirs then was—wasn’t 
it Rex Hamaker? I don’t know who it was, 
but I am pretty sure that when one published 
a book of prices, whoever published his catalog 
first probably let the other one see it and said, 
‘This is what we are going to do. You can 
do what you want to about it’. ..” 


Kuldell went on to say: 
“A. I am sure they discussed business all 
the time. They were very close friends, too. 
.2 (DX-9) p: 29) 
Significantly, it has always been Hughes who 
first published the catalog, or at least who first 
raised the prices. 


{ 67,528 


68,562 


could not be, absolutely complete, they are 
data in existence to establish this fact.” 


NEW BITS 
Year Hughes Reed 
POA SUA Ae FeO 129,458 Pil SMe 
Jo 73.3% 14.1% 
LOST USE Sr cea yeoee 149,378 30,070 
% 71.3% 14.3% 
Oe AM eaten te BA Lunt d 98,110 23,678 
7) 70.0% 16.8% 
SP ee La ee, QR Se 135,305 16,814 
% 76.59% 9.5% 
1O4AS ne tik Sp caegheiost 195,753 29,976 
% 74.6% 12.0% 
194 abet renee ae 200,059 34,933 
Jo 73.0% 12.7% 
194.6. RA ee 214,594 29,420 
Jo 72.9% 9.9% 
10475) SIA See 267,930 36,769 
% 72.97% 10.0% 
LOAS Reyes tee Spee 334,333 33,014 
%o 75.0% 7.4% 
[9400 2% Sree Cees 349,763 Bo pLO 
Jo 72.87% 6.8% 
O5O She eee 430,220 40,525 
Jo 75.5% ING 
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The following is a recapitulation of such 
records:™ 


RETIPPED 
Others Hughes Others Total 
7,747 10,877 1,682 176,901 
4.0% 6.0% O.OGont OT Tee 
10,160 17,667 2,104 209,379 
4.8% 8.14% VOCs pen Pees 
5,043 11,698 1,589 140,118 
3.5% 8.3% 109% cl eee 
7,669 15,495 1,580 176,863 
4.3% 8.7% 0.8% Fh) 1 RAE ae 
10,729 23,612 2,160 262,230 
4.0% 9.0% 0.8% dnote eee 
14,086 22,945 1,852 273,875 
5.1% 8.3% 0:69 Timez see 
19,940 28,479 1,886 294,322 
6.7% 9.6% 0:60) me eer 
31,454 28,144 2,975 367,272 
8.5% 7.9% 0:37). Eee 
39,144 34,576 4,495 445,562 
8.7% 7.7% OTe, he eee 
46,303 43,854 7,283 480,313 
9.6% 9.1% TS oe te OE aes 
42,252 50,756 5,968 569,721 
7.41% 8.9% 105% eee 


[Retipped Bits as Last Vestige of 
Plaintiff's Competition] 


Thus, in 1940 out of approximately 177,000 
bits used, the plaintiff sold about 129,500 
of them or 73.3%; this supremacy has con- 
tinued up through 1950 wherein out of about 
570,000 bits used, the plaintiff sold over 
430,000 of them. From this resume it also 
appears that in 1950 plaintiff's retipped bits 
used amounted to over 10,000 more than 
the total number of new bits sold by Reed, 
the plaintiff’s largest new bit competitor; 
it is manifest that such retipped bits, al- 
though not large in amount percentagewise, 
which sell for about $40.00 each, constitute 
the last true price competition confronting 
the plaintiff's new bits, the most popular 
size of which sells for about $160.00.” 


71 Other evidence corroborates the funda- 
mental accuracy of these summaries showing 
percentage of new bit sales by the plaintiff. 

* * * 


“2 The early competitive activity reports estab- 
lish that even prior to 1940 the plaintiff had 
around 70% of the business in the roller rock 
bit industry. (DX-322a, 32b, 34d, 38) 

7% This by implication illustrates the tremen- 
dous financial advantage enjoyed by the plain- 
tiff over its competitors. On the 430,000 odd 
bits sold by plaintiff in 1950, its gross income 
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Although, counsel for plaintiff has some- 
what questioned the fact that “retipped” 
bits are literally in competition with new 
bits in the roller rock bit industry, the 
Court cannot take such a contention too 
seriously.” 


Mr. Montrose, vice-president in charge of 
sales for plaintiff, disclosed that from a sell- 
ing standpoint the retipped bits were strictly 
competitive.” 


Also, one of the most probative pieces of 
evidence establishing that retipped bits are 
competitive comes from the plaintiff’s own 
records, which in effect amounts to an ad- 
mission; for ten years the plaintiff kept an 
accurate count of all retipped bits used, 


doubtless aproached $68,000,000; its net profit, 
before taxes, doubtless exceeded $34,000,000. 
Unquestionably, size in and of itself does not 
violate the antitrust statutes; however, size is 
a pertinent consideration along with other evi- 
dence which tends to prove exclusion of com- 
petitive sales and price control. See United 
States v. Swift & Co. et al. (1932) 286 U. S. 106, 
116, — S. Ct. —. 


™® (DX-24, p. 9). 
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along with new bits used, and headed up 
such compilations ‘Competitive Activity 
Report Summaries.”” 


From the general competitive viewpoint 
not only has the plaintiff’s hold on the bit 
market from the standpoint of number of bits 
sold percentagewise gradually increased, but 
as shown by the figures previously referred 
to the number of bits used yearly during 
the ten year period between 1940 and 1950 
has increased over three-fold. This is all 
the more startling when it is realized that 
the plaintifi’s profit per bit increased from 
30.8% to 53.1% of the individual bit selling 
price during the very time of this tremen- 
dous increase in volume of business. 


[Exorbitant Profit] 


The Court is an enthusiastic adherent of 
our American philosophy of free-enterprise; 
and, has absolutely no sympathy for that 
minority which take the position that the 
capital investor should not receive a fair 
recompense for his financial investment and 
for the application of his personal ingenuity. 
Our economy is bottomed upon the studied 
conviction that the aggressive entrepreneur 
deserves liberal compensation where his 
rugged individualism has resulted in raising 
our standard of living or in creating a new 
commercial demand. The Court has no dis- 
position to discourage the very heart-beat 
of our way of life by approaching the ques- 
tion of permissible profit in a miserly 
fashion. However, by any norm used, the 
exorbitant profit realized by the plaintiff 
corporation can in no way be justified. 
The Court seriously questions whether any 
person, associated with or removed from 
the plaintiff company, can in the utmost of 
good faith urge that such excessive profit is 


76 (DXT-28a-28m) A further indication lies 
latent in the fact that Mobley induced C. F. 
Williams to ‘‘lay off’’ retipping bits for a short 
period in 1947, on the promise that if Hughes 
licensed this activity, Mobley would recommend 
Williams as one of plaintiff's agents. (DX-6, 
p. 104). 

Judge Wyzanski in United States v. United 
Shoe Machinery Corp. (D. C. Mass., 1953) 
[1953 TRADE CASES { 67,436] 110 F. Supp. 295, 
344, in analyzing the dominant position held by 
United Shoe and in pointing out the market 
weaknesses said among other things, “And, 
finally, there is no substantial substitute compe- 
tition from a vigorous second hand market in 
shoe machinery.’? (Italics supplied) 

76a Plaintiff in its argument has questioned the 
defendant’s right, as a third person not a party 
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the plaintiff's logical reward for having 
given a fine product to the oil and gas 
industry. Such a stand makes sheer mock- 
ery out of the true goal and purpose of our 
capitalistic system, the perpetuation of “free 
competition”. 


IV 
THE LEASE AGREEMENT 


The plaintiff's absolute domination of the 
roller rock bit industry has been achieved 
and maintained by intensive engineering 
research, an aggressive patent policy coupled 
with wide-spread patent litigation, an abusive 
use of the “lease” agreement, an invasion 
sales policy and an embracing of each op- 
portunity for expansion with such readiness 
as to discourage competition. 


Of the means just enumerated the zealous 
and abusive use of the “lease” agreement 
has been one of the most effective.” 


This “leasing” by the plaintiff has a two- 
fold object and result.” 


(1) It enables the plaintiff to make cer- 
tain that the majority of such bits are never 
repaired and used again in competition with 
the plaintiff's new bits. 


(2) It permits the plaintiff’s field organ- 
ization to pick up the used bits of plaintiff’s 
manufacture, examine them, and _ return 
some to plaintiff’s laboratory in Houston for 
further examination, including physical, 
metallurgical and chemical analyses. 


The Court has not ignored or by this 
opinion attempted to ride roughshod over 
the many previous decisions which have 
held the “lease” agreement to be a lawful 
and legitimate business device. 


to the lease agreement, to challenge its validity. 
Certainly, no privity of contract need exist. 
Any person injured as a result of the violation 
of the anti-trust laws has a right to challenge 
the violator together with the violator’s meth- 
ods which have been used to bring about such 
injury. 

™ The Reed Roller Bit Company and many 
other minority new bit manufacturers have 
followed the same practice of leasing bits which 
plaintiff originated; as a result competition 
from repaired bits has been reduced to a very 
low figure. Even prior to the time that other 
minority manufacturers began this practice, 
inasmuch as the plaintiff and Reed had the 
lion’s share of the new bit business competition 
from the repair source was effectively sup- 
pressed. 
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The “lease” agreement was held to be 
valid in Robertson Rock Bit Co. v. Hughes 
Tool Co. in which the Court said:™ 


“As to the leasing agreements and the 
practices of recovering used bits under 
them, the district court properly held them 
valid.” 

In Wiltiams v. Hughes Tool Company”™ 


Chief Judge Phillips in his well-reasoned 
Opinion said: 


“The reasons which motivated Hughes 
in leasing, rather than selling its bits, and 
in requiring the return therefor for in- 
spection, testing and research are obviously 
to enable Hughes to improve the quality 
of its bits, to provide the proper bit for 
drilling in particular formations or in a 
particular area, to provide valuable in- 
formation to drillers who use the Hughes 
bits, to maintain the high standard of its 
products and protect their reputation. 
Failures of retipped bits would tend to 
injure the reputation of Hughes’ bits. The 
lease agreement and the practice of re- 
covering used bits, as stated by the Fifth 
Circuit in Robertson Rock Bit Co. v. Hughes 
Tool Co., is practical, reasonable and fair.” 


In the second Williams case ® Judge Brat- 
ton went on to say: 


“Williams presents only one specifica- 
tion of points for reversal of the chal- 
lenged order. Its substance is that since 
the patents have expired there is not 
justification for continuing the injunctions 
restraining Williams from interfering with 
the property rights of Hughes in its leased 
bits by retipping or rebuilding the teeth 
thereon. . . It is admitted frankly in 
the brief of Williams that if these two 
features of the injunction had been com- 
pletely separate and independent holdings, 
the expiration of the patents would not 
affect the feature relating to interference 
with the property rights of Hughes in its 
leased bits by retipping and rebuilding 
teeth thereon. But the two features of 
the injunction were separate and inde- 
pendent. The equitable right of Hughes 
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to protection against infringement of its 
patents was quite separate and apart from 
its system of leasing its bits rather than 
selling them. Hughes was entitled to 
restrain infringement of its patents whether 
the bits had been leased or sold. And 
if the practice of Williams in receiving 
from lessees bits manufactured by Hughes, 
retipping them, and building new teeth 
thereon, constituted systematic encourage- 
ment to lessees to breach valid and effec- 
tive provisions in the leasing agreements, 
Hughes was entitled in equity to restrain 
such wrongful conduct without regard to 
whether the bits were manufactured under 
patents or not. The two rights were 
separate and distinct. Neither was de- 
pendent upon the other. Neither was an 
adjunct of the other. a? 


These decisions establish beyond con- 
troversy that the “lease” agreement in and 
of itself is not illegal but may be a perfectly 
proper means of maintaining control over 
a manufactured article where the owner does 
not wish to sell outright. Also, these pre- 
vious holdings find in effect that from the 
evidence introduced at the various trials 
there was no convincing evidence that the 
Hughes Tool Company was operating in 
violation of the antitrust laws. 


[Lawful Instrument Unlawful if Used 
Toward Unlawful End] 


Not only is this Court bound by these 
decisions of the Court of Appeals of this 
District, but in fact has no criticism to 
make of the results reached therein. 


However, the Courts previously have not 
had the benefit of the evidence placed before 
this Court, in the instant case, resulting in 
proof of the complete dominance enjoyed 
by the plaintiff in the roller rock bit indus- 
try. It is elementary that a lawful instru- 
ment, such as the lease agreement has here- 
tofore been found to be, cannot be used to 
realize an unlawful end, such as a violation 
of the antitrust laws.5* 


™(C. A. 5, 1949) 176 F. 2d 783, 785. Cited 
with approval in Williams v. Hughes Tool Co., 
[(CA-10; 1950) 1950-1951 TRADE CASES 
{ 62,785, 186 F. 2d 278] at 281. Cert. denied 341 
U.S. 903. 
fat [Williams v. Hughes Tool Co.], supra, at 

5. 

80 Williams v. Hughes Tool Co. (C. A. 10, 
1952) 199 F. 2d 862, 863. 

8a In the recent United Shoe Machinery case, 
fn. 76 supra, at 344, where a somewhat analo- 
gous lease arrangement was in view, the Court 


had this to say: ‘‘. .. Much of United’s market 
power is traceable to the magnetic ties inherent 
{ 67,528 


in its system of leasing, and not selling, its _ 


more important machines. . In one sense, 
the leasing system and the miscellaneous activi- 
ties just referred to were natural and 
norma]. for they were, in Judge Hand’s words, 
‘honestly industrial.’ 148 F. 2d at page 431. 
They are the sort of activities which would be 
engaged in by other honorable firms. And, to 
a large extent, the leasing practices conform to 
longstanding traditions in the shoe machinery 
business. Yet, they are not practices which 
can be properly described as the inevitable 
consequences of ability, natural forces, or law. 
They represent something more than the use 
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As pointed out by Judge L. Hand in the 
Alcoa case: 


“Tt is not the form of the combination 
or the particular means used but the re- 
sult to be achieved that the statute con- 
demns. It is not of importance whether 
the means used to accomplish the unlaw- 
ful objective are in themselves lawful or 
unlawful. Acts done to give effect to the 
conspiracy may be in themselv es wholly 
innocent acts. Yet, if they are part of the 
sum of the acts which are relied upon to 
effectuate the conspiracy which the statute 
forbids, they come within its prohibition.” 


As mentioned by Mr. Chief Justice White 
in Standard Oil Co. v. United States :” 


“ce 


practical common sense caused 
attention to be concentrated not upon the 
theoretically correct name to be given to 
the condition or acts which gave rise toa 
harmful result, but to the result itself and 
the remedying of the evils which it pro- 
duced.” 
With no persuasive evidence of a violation 
of the anti-trust statutes the previous Courts 
could, entirely consistent with the funda- 
mental concepts of our law, recognize the 
validity, in and of itself, of the lease agree- 
ment. 


[Leasing as Vehicle of Monopoly} 


However, once a Court, such as here, is 
literally flooded with a maze of testimony 
and other evidence leading to the inevitable 
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conclusion of monopoly it is then a rather 
simple,—almost automatic, deduction to 
identify the vehicles used to arrive at such 
monopoly." 

Three pivotal points, from the position of 
introduced evidence, distinguish the effect 
and character of the evidence in the instant 
case from all other cases which previously 
involved the plaintiff herein. 


(1) The Court for the first time has been 
shown beyond dispute that the plaintiff is 
selling 75% or more of all the roller rock 
bits used in drilling today.™ 


(2) The Court for the first time has been 
shown, from the plaintiff's own books, that 
in 1950 on over 430,000 bits sold the plain- 
tiff realized a profit of 48.4% per bit; and 
that this profit was increased to 53.1% per 
bit in 1951. 

(3) The Court has had the benefit of the 
testimony of a former executive in the plain- 
tiff corporation who was closely associated 
with the object and use of the plaintiff’s 
lease agreement. This former employee has 
given plausible testimony on the true object 
and purpose of the lease agreement, here- 
tofore not disclosed to the Courts.™ 


[Primary Purpose of Leasing Arrangement] 


Unquestionably, as previously found by 
the Courts, the plaintiff used the lease agree- 
ment to aid in analyzing and improving its 


of accessible resourcees, the process of inven- 
tion and innovation, and the employment of 
those techniques of employment, financing, pro- 
duction, and distribution, which a competitive 
society must foster. They are contracts, ar- 
rangements, and policies which instead of en- 
couraging competition based on pure merit, 
further the dominance of a particular firm. In 
this sense, they are unnatural barriers; They 
unnecessarily exclude actual and _ potential 
competition; they restrict a free market. While 
the law allows many enterprises to use such 
practices, the Sherman Act is now construed by 
superior courts to forbid the continuance of 
effective market control based in part upon 
such practices. . (Italics supplied) 

81 F'n. 33, supra, at 809. 

82 (1911) 221 U.S. 1, 56, 31 S. Ct. 502. Also, 
in United States v. Besser Manufacturing Co., 
et al. (D. C. Mich. 1951) 96 F. Supp. 304, 313 
the court said: ‘‘While it must be admitted that 
not all of these acts are prohibited, neverthe- 
less, we must review them in the broad pano- 
rama of other acts and their association with 
each other to note, not only the effect — but to 
pierce the veil for evidence of intent.’’ [Citing 
cases] (Aff. 343 U. S. 444) 

8a In United Shoe Machinery case, fn. 76, 
supra, at 323, the Court said: ‘‘The effect of 
United’s leasing system as it works in practice 
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may be examined from the viewpoint of United, 
of the shoe manufacturers, and of competitors 
potential or actual. (c) United’s lease 
system make impossible a second-hand market 
in its own machines. This has two effects. It 
prevents United from suffering that kind of 
competition which a second-hand market offers. 
Also it prevents competitors from acquiring 
United machines with a view to copying such 
parts of the machines as are not patented, and 
with a view to experimenting with improve- 
ments without disclosing them to United.’’ 

8375% actually is a very conservative figure. 
DX-28k shows that in 1950 the plaintiff sold 
75.5% of the roller rock bits used; included 
in this competitive figure were Hughes retipped 
bits which accounted for an additional 8.9%. 
Eliminating the retips from consideration read- 
ily shows that the plaintiff is actually selling 
between 80 and 85% of all new roller rock bits 
sold. 

34 The plaintiff has forcibly argued that the 
testimony given by Mobley is unacceptable in- 
asmuch as (1) much of it is in the nature of 
hearsay and (2) all the information acquired 
was gained while he occupied the relationship 
of attorney-client and that consequently is 
privileged. 

The first contention can be disposed of by the 
Court merely giving its assurance that no testi- 
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product. However, this is not the primary 
purpose of the lease agreement. This Court 
is satisfied that the paramount aim of the 
lease agreement as used by the plaintiff was 
to promote sales rather than to achieve en- 
gineering perfection.” 


[Leases Intended To Prevent Retipping 
Competition] 


The evidence indicates that the plaintiff 
in thinking of a new method of marketing, 
sent Mr. Mobley, a young lawyer, to work 
with Mr. Brown, the vice-president im charge 
of sales.“ Mobley was then sent into the 
field to do investigative work and report 
his results, particularly to Mr. Brown, in 
order to provide sufficient information for 
the new plan or program.* Mobley re- 
ported his field investigations to Col. Kul- 
dell, general manager, and to Brown; the 
three of them then made the final decision 
regarding what to do. Mobley was con- 
sulted on the policy of the company re- 
specting the new distribution scheme; a 
policy was determined to retain control over 
the bits for the purpose of preventing re- 
building of the bits, as distinguished from 
a mere policy to get the bits back. The 
reason for this action was to control the 
dull bits to prevent them from being repaired 
and entered into competition with new bits, 


mony in the nature of hearsay was relied upon 
by the Court. The second contention is much 
more serious. The Court diligently appraised 
the assertion that Mobley in testifying was 
guilty of a breach of ethics and gave evidence 
based upon privileged communications from a 
client. However, it must be noted that aithough 
Mobley possessed a legal degree and represented 
the plaintiff as an attorney in certain routine 
replevin and sequestration actions, that he was 
primarily an executive aiding in the promotion 
of sales and working closely with the sales 
department. (Kuldell, DX-9, p. 30) Although, 
doubtless, his legal background was helpful, he 
was strictly an employee, in the field, a good 
part of the time. While upon the witness stand 
Mobley evidenced a sincere desire to not breach 
any moral duty owed the plaintiff from a pro- 
fessional standpoint, but convincingly indicated 
that his testimony was not based upon informa- 
tion received as a lawyer, in the common use 
of the term, but from knowledge obtained as 
a regularly salaried non-professional business 
employee. (Read R-280-300) 

8 This same observation and study could 
easily be made by the plaintiff without tech- 
nically retaining title to the bits. The majority 
of the bits examined are examined in the field. 
All the drillers which testified readily agreed 
that the plaintiff could have free access to these 
used bits, regardless who held technical title. 
Furthermore, it is significant that not over one 
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rather than to protect the plaintiff’s reputa- 
tion or to further the plaintiff’s engineering 
research. Mobley was primarily associated 
in his work with sales manager Brown and 
general manager, Kuldell; and, his contact 
with the engineering department was merely 
incidental.” 


The factual information which Mobley 
obtained in the field convinced plaintiff's 
management that the lease agreement was 
necessary to prevent the competition from 
rebuilding or reconditioning bits in some 
way; in this there was no thought regard- 
ing engineering research, but it had “all” 
to do with sales competition.” 


Mobley was given very broad latitude in 
working with the sales force to develop the 
lease idea to the utmost.” The only reason 
the lease agreement did not expressly pre- 
clude rebuilding was because in the early 
stages of the lease agreement this leasing 
was unpopular and the general resistance, 
which already existed, would have increased 
to the point that sales would have been 
seriously impaired.” 


To exclude retipping competition, Mob- 
ley’s activities in the field were directed 
to in every-way build up the tradition of 
the lease agreement so that absolute control 


to two per cent of the bits run go back to 
Houston. (Payne, R-88, 89) 

As observed by Judge Huxman in his dissent 
in the first Williams case at 287: ‘.. . . It is 
conceded that only a small percent of the bits 
are capable of being retipped. Permitting re- 
tipping of this small number of bits would in 
no wise interfere with any analytical operations 
appellee [Hughes] might wish to conduct.’’ 
[Williams v. Hughes Tool Co. (CA-10; 1950) 
186 F'. 2d 278] 

8’ Mr. Ayers, senior vice-president of the 
plaintiff, indicated that the purpose of the lease 
was to do away completely with retipping. 
(DX-6, p. 132) 

The clear import of Mobley’s testimony is 
that the sole purpose of the lease is to control 
the bits for the sales department, and had 
little or nothing to do with engineering re- 
search. (R-323. Also, see R-294, 296) 

Col. Kuldell testified that Mobley and the 
sales manager Brown formulated the lease 
agreement (DX-9, p. 29); Mr. Meyer corrobo- 
rated the fact that the sales department origi- 
nated the lease agreement. (DX-13, p. 19) 

87 (Mobley, R-282, 284, 294) 

88 (Mobley, R-282, 283, 287, 323) 

89 (Mobley, R-296; Kuldell, DX-9, pp. 30, 31) 

%9 (Mobley, R-281, 282, 295, 296, 323.) 

®t (Mobley, R-323) 

82 (Mobley, R-346) 

®3 (Mobley, R-344) 
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over the used bits was retained.* Many 
actions of sequestration and replevin were 
brought by the plaintiff against the indi- 
vidual retippers in order to drive the re- 
tippers “to the bushes, take their business 
off the front street to the back street.” ® 


After the war the plaintiff reactivated its 
field force for the purpose of stopping re- 
tipping. A special assignment department 
with Mobley at the head was organized.® 
The objective of this special department, 
from 1946 until 1949, was to locate and pick 
up dull bits of the plaintiff's manufacture, 
particularly dull bits which were in the 
possession of persons other than the original 
lessees.” 


THE ENFORCEMENT OF THE 
LEASE AGREEMENT 


The retipping of bits, as such, began to 
flourish about 1937.°% Not only did small 
welders take part in this activity, but a 
number of the large oil companies” and 
independent drilling contractors began to 
take advantage of the savings which could 
be made by using retipped bits.*” 


Included in the group of drilling con- 
tractors using retipped bits were prominent 
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drillers such as Olsen, Noble, Mabee, Jones 
and Loffland.“ In fact, the plaintiff's 
competitive activity report of January, 1939, 
shows that Noble and Loffland, the two 
largest contractors, were the two worst 
offenders. 


tat Loh ES 


No legal action was brought, or even 
threatened, against such large oil companies 
as Gulf, Carter and Magnolia, during the 
very time they were doing a great deal of 
retipping; "° many of the companies con- 
tinued to retip without any threat of legal 
action by the plaintiff. Magnolia, for ex- 
ample, had three retippers working con- 
stantly in the West Texas area; at this 
same time Gulf and Carter were also re- 
tipping, and the plaintiff never threatened 
any of them with court action.“ Further- 
more, Skelly Oil Company, Phillips Petro- 
leum Company and numerous other oil 
companies have been for a number of years 
and still are retipping dull bits; although, 
the plaintiff has attempted to discourage 
such activity in every way possible no legal 
action has ever been suggested to these 
large purchasers of the plaintiff’s product, 
who are well aware of the existence of the 
lease agreement.” 


94 (Mobley, R-294; Scott, DX-20, p. 13; Kul- 
dell, DX-9, pp. 29, 30). 

There is testimony that the plaintiff's senior 
vice-president, Mr. Ayers, considered the de- 
partment under Mobley’s supervision after 1939 
as a special police force department; that this 
police force took advantage of every incident 
that could be used to libel or slander the small 
retipping operation; any minor incident that 
might damage the plaintiff's reputation, re- 
gardless how small, would be highly publicized 
and exaggerated to help justify plaintiff's op- 
position to retipping and thus bring about the 
planned program of the plaintiff. (Mobley, 
R-325) 

There is testimony that the plaintiff's sales 
manager conceived the idea that it would help 
plaintiff to have the field personnel of plaintiff 
aid peace officers to recover stolen bits (Mobley, 
R-361, 362); that Brown considered it not only 
a good idea to stop thieving, but in taking such 
bits back to the contractor, it gave the plain- 
tiff’s salesmen an opportunity to sell the idea 
that retippers were stealing bits; and, that this 
idea aided the plaintiff considerably. (Mobley, 
R-361, 362) 

95 * * * 

96 (Ayres, DX-6, p. 131; Hays, DX-14, p. 6). 

%t (Hays, DX-14, pp. 5, 6; Also, read p. 11). 

Apparently, the plaintiff did not so vigorously 
oppose retipping during the war years as at 
other times because of the labor and material 
shortage; the plaintiff had great difficulty in 
keeping up with orders and worked a great deal 
of overtime. (Mobley, R-407) Obviously, for the 
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time, it was to the plaintiff's advantage to 
permit retipped bits to help fill the need. 

%® (DX-32a, 32b, 33b). 

9 (DX-32b, p. 2, 3; DX-33a; Mobley, R-347, 
349; DX-53a, 1st par.; DX-38; DX-46; DX-62). 

100 As an example of the economic saving in- 
volved where retipped bits are used and to 
emphasize that retipped bits are strictly com- 
petitive, the testimony of Joe Trigg, well estab- 
lished drilling contractor, is very interesting. 
Trigg owns eight rigs; he drills for large oil 
companies like Sinclair, Tidewater and Phillips, 
and has a “‘bit cost’’ of around $200,000 a year. 
He testified that he uses from 10 to 22%4% of 
retips in his drilling operations and estimates 
he has saved about $30,000 a year on his bit 
cost by doing so. (R-551, 567, 574) 

101 (Mobley, R-347; DX-33a, 33b; DX-62). 

102 (DX-62). 

110 (Mobley, R-398) Magnolia refused to quit 
retipping and upon threatening to quit pur- 
chasing new bits of plaintiff, Brown backed off 
because Magnolia was a good customer. (Mob- 
ley, R-352) 

Mobley and sales manager Brown went to 
Humble Oil Company after the advent of the 
lease and persuaded them to stop retipping. 
However, Gulf was retipping and did not stop 
until about 1946. (Mobley, R-347, 349) 

111 (Mobley, R-398, 399; Haight stipulation, 
R-665). 

112 (Mobley, R-353, 354; Stephens, R-452; Garr, 
R-480-485; Trigg, R-555-559, 567-568; Morgan, 
R-671, 675). 
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The fact that the plaintiff has never en- 
forced its lease agreement through legal 
channels against any of these large pur- 
chasers of new bits, but only against the 
small independent retipper, again empha- 
sizes that the lease agreement is being used 
primarily to further sales rather than to 
advance the workmanlike quality of the bits.™ 


If the lease agreement had been brought 
into being for the sole purpose of aiding 
the plaintiff engineeringwise and if the 
plaintiff had been firmly convinced of its 
right and title to the leased bits, the lease 
agreement should have been enforced in an 
undiscriminating manner against any and 
all violators; obviously, the most desirable 
and helpful engineering information could 
be gained from the heavy purchasers and 
users of the plaintiff’s bits. 


The resultant effect of failing to use the 
lease agreement to suppress retipping ac- 
tivity is vividly pointed out by a study of 
the sales in the Illinois area, from the plain- 
tiff's own “competitive activity” reports.” 
For some reason the Illinois retippers were 
left unmolested, relatively; as a consequence 
the competition of retipped bits arose to as 
high as 35 to 40% of the total bits used 
in that territory; this is in sharp contrast 
with the West Texas area where the lease 
agreement was rigidly enforced and where 
retipping never exceeded about 3% of the 
total number of bits used.”* Doubtless, the 
difference in drilling formations had some- 
thing to do with this wide disparagement 
in the competitive figures.“° However, it 
is also evident that not only is the retipper 
in direct competition with the new bit 
manufacturer, but it is further clear that 
the enforcement of the lease agreement is 
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the primary means by which this competi- 
tion from the retipper is suppressed. 


The effectiveness, saleswise, of the en- 
forced lease is aptly illustrated by the con- 
tent of a letter written by the plaintiff's 
Illinois salesman to the plaintiff's sales 
manager which stated that it would be a 
good idea to have Mobley come to Illinois 
and do something about the retipping be- 
cause the “one-horse outfits’ were already 
half scared and held down as much as 
possible.” This same salesman later wrote 
that the plaintiff ought to do something 
about the retipping in Illinois and suggested 
that an “example” be made of some of the 
welders.“* Again, it is obvious that there 
is little connection between engineering 
research and the practical use to which the 
lease agreement is put. This history of 
limited enforcement merely corroborates the 
testimony of Mobley on the true purpose 
behind the lease agreement. 


[Plaintiffs Tactics Unconscionable] 


The plaintiff has used the Courts to pro- 
tect it from competition from repaired and re- 
tipped bits, by bringing suits against those who 
were in direct competition with the plaintiff 
who were not purchasers of the plaintiff’s prod- 
uct; thus, this specific source of competition, 
the second-hand bit market, has been not 
only held in check but has been graudually 
eliminated. Hand in hand with this direct 
attack through the Courts, the plaintiff has 
indirectly discouraged users of retipped bits, 
who also purchase new bits from plaintiff, 
from the continued use of retipped bits in 
all instances where mere persuasion, short 
of the threat of legal action, held any oppor- 
tunity for success. 


43In answer to a question by the Court on 
whether the field men of plaintiff informed the 
purchaser that he was signing a lease agree- 
ment, Mobley testified that the representatives 
of the plaintiff did not dare go that far; and, 
that the plaintiff never insisted that a purchaser 
sign under threat of not receiving more bits 
from the plaintiff, unless he was a very small 
purchaser. (R-352) 

14 Mobley, in testifying on the number of bits 
sold in Illinois, referred to DX-29 and explained 
that the plaintiff in 1940 sold in excess of 33,000 
bits, which was 73% of the total used in Illinois 
that year. From 1941 through 1945 plaintiff’s 
total bit sales were decreasing slightly, but the 
drilling operations were not diminishing. 
(R400) He went on to testify, referring to 
DX-29, that in 1940 retipping was 19.56% of the 
total numbers of bits used, and gradually in- 
creased through 1945 until it reached 33.9% of 
the total bits used. 
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415 (Mobley, R-356-357). 

16 After 1940, in the West Texas Field the per- 
centage of new Hughes bits sold was always 
above 80%; however, retipping of dull Hughes’ 
bits was never permitted to exceed 2.5% for 
West Texas; (Mobley, R-403) and, Hughes 
worked hard to keep it ‘‘clean’’. (Mobley, 
R-404, 495) The West Texas field has a harder 
and deeper formation than in Illinois; however, 


. down to about 3000 feet the bit usage is about 


the same. (Mobley, R-403, 404, 413) 

17 (DX-34a, DX-34b, 34c, 72-c, p. 3). 

8 (DX-34d, under ‘‘Remarks’’) With the ex- 
ception of Illinois, retipping would come and 
go, and if it became important in an area, and 
the plaintiff did not want retipping to make 
headway, they would work diligently to sup- 
press it. (Mobley, R-494-495) 
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The inevitable result has been not only 
to radically suppress competition from the 
independent repairmen and retippers, such 
as the defendant herein, but has been to dis- 
courage companies and drillers from retip- 
ping in view of court decisions holding such 
to be in violation of the law. Significantly, 
as the plaintiff's position in the roller rock 
bit industry became more dominant the plain- 
tiff has become progressively more insistent 
that the sanctity of the lease agreement 
not be impinged. This Court will not 
legitimize these unconscionable business tac- 
tics which have resulted in the reaping of 
inordinate profits. 


V 
FACTORS OTHER THAN THE LEASE 
AGREEMENT WHICH HAVE EN- 
ABLED THE, PLAIN TBE LO 
OBTAIN AND MAINTAIN 
TLS, POSTION BOE 
DOMINANCE 


The plaintiffs position of dominance has 
not been attained per chance but has been 
the direct result of an intelligently planned 
and perfectly executed business policy; 
many of the individual acts could not, in 
and of themselves, be considered unlawful; 
in fact, when viewed individually, many of 
the plaintiff's acts have been commendable 
and would be praised from a practical busi- 
ness viewpoint.”** However, when all such 
acts taken together result in a company 
arriving at an unlawful position of business 
control, then such acts cease to be com- 
mendable; they are not even acceptable. 
Some of the factors, other than the abusive 
use of the lease agreement, previously dis- 
cussed, which have brought about the plain- 
tiffs violation of the antitrust laws are: 

(1) An intensive scientific and engineering 
research and development program. 

This is an outstanding example of intelli- 
gently planned action which ostensibly con- 
tains many admirable features. 

A portion of the testimony of L. L. Payne, 
the then assistant-chief engineer of plaintiff, 
in the first Williams case gives a graphic 
picture of the thoroughness with which the 
plaintiff has handled its development pro- 
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18a As mentioned in the United Shoe Mach. 


case, fn. 76, supra, at 297: 
«| | Though these practices and methods 


have not been predatory, immoral, nor on 
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“The Hughes Tool Company has seven 
major divisions in the United States. The 
new bits are kept either in the divisions 
warehouses or in branch warehouses. As 
used bits are picked up, they are returned 
by the Hughes man who is serving that 
particular area to his headquarters whether 
it be in the division office or one of the 
branch offices. This man is the first 
Hughes man to see the bits picked up at 
the rigs. The Oklahoma City division 
is a fair example. The field man that 
services the rigs picks up the dulls if he 
is quartered here, and returns them to the 
warehouses here in Oklahoma City. If 
there are any of those particular dulls he 
has picked up which, in his opinion, 
should be forwarded into Houston for 
further examination, he will call it to the 
attention of his division or district mana- 
ger, and also to the attention of the divi- 
sion engineer, who is headquartered in 
this division so that they cannot only 
acquaint themselves with the particular 
aspect as being considered of that particu- 
lar bit or bits, but also to insure that the 
proper information is transmitted to the 
Houston office, so that the engineering 
department can examine the product upon 
their arrival. 


“Used bits sent to the laboratory at 
Houston are returned on a return ticket 
so we can identify them for any reports 
which are submitted. After passing through 
these various hands, the bits are set up 
for examination by the engineers who are 
responsible for the development and im- 
provement of Hughes bits. There we ob- 
serve the bits, compare the condition of 
the bits along with the report that is 
submitted and in conjunction with the 
metallurgical department which decides 
what metallurgical examination should be 
made, and if another investigation should 
be made of the bit, other than metallurgical. 


“Tf there is any evidence about the bit 
that it doesn’t have the quality repre- 
sented in our specifications, we call the 
responsible man from the manufacturing 
division to present the evidence to them. 


“The field men keep records of the per- 
formance of rock bits with respect to the 
footage drilled and the hours run, along 
with other pertinent facts and informa- 
tion, the weight carried, rotary speed and 
gallons of fluid circulated, formations 
drilled, etc. In addition to markings as 
to size, and cone type, each bit has a 
serial number stamped on it. The rec- 


their face, discriminatory as between different 
customers, they have operated as barriers to 
competition. ...’’ 

119 (DX-6, pp. 71-73). 
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ords will reflect to whom each bit was 
leased and the location on which the bit 
was used. It may not always reflect how 
much the bit drills in how many hours 
because we are not permitted 100% to col- 
lect that information. In the majority of 
cases, the information would be complete. 


“Our field salesman (sic) have that 
history in their files, at their disposition, 
to study the performance of these bits. 
If they are trying out a different type of 
bit in a given formation, they have the 
past history, numerous records of other 
types of bits that have been used in those 
formations, and they are able to make a 
comparative performance check. It helps 
them evaluate the merits of the new struc- 
ture, or change in structure. They know, 
from observance and a study of those rec- 
ords the right type of bit to be used in 
these different formations, and they offer 
that knowledge to the trade in the interest 
of reducing their drilling costs. 


“From our records, one can determine 
the number of bits that have been used 
to drill a particular well and in most in- 
stances the footage of each bit. The field 
men have information as to formations 
encountered and the time factors in drill- 
ing of the well. All of this information is 
used very extensively by customers of 
the Hughes Tool Company.” 


“The Hughes Tool Company has around 
175 men in the field doing the work I 
have just described. At Houston, Texas, 
in the Research Engineering Department 
and the Products Engineering Depart- 
ment, there are about 20 graduate engi- 
neers directly engaged in the development 
of bits and other men with practical ex- 
perience in the metallurgical group in the 
laboratory running drill rigs, and those 
working in engineering planning whose 
responsibilities are to fully investigate and 
coordinate the effect of any change with 
all other departments that will be affected 
in the manufacturing division. We have 
seven division engineers who work on de- 
velopment of rock bits and other products.” 


Implicit in the foregoing testimony is the 
inescapable conclusion that in addition to 
the scientific development which the plain- 


va Mr. Trigg, drilling contractor, testified: 

“Q. The Hughes Tool Company service. What 
ap do they give in addition to leasing the 

it? 

A. They give us service on all wells which 
have ever been drilled anywhere almost. You 
can call them and get information as to any 
wells that were ever drilled, as to the number 
of days it took to drill the well and the number 
of bits used on the well. 

Q. And type of bits? 


Number 271—88 
7-16-53 


tiff has achieved, the plaintiff has also been 
placed in an extremely potent position from 
the standpoint of sales approach. This has 
given the plaintiff an accurate and continual 
feeling of this industry’s pulse; such sur- 
veillance in reality has placed all would be 
competitors at an insurmountable disad- 
vantage, 


The Court’s statement in United States v. 
General Electric Co. in condemning an an- 
alogous system, which it termed “industrial 
surveillance” is appropriate here: ” 


“Although these activities in collecting 
information may have been innocent iso- 
lated by themselves and might be readily 
countenanced as between genuine com- 
petitors, here they emanated from a domi- 
nant force in the industry to envelope its 
controlled allies and the few remaining 
independent manufacturers. In that light, 
viewed in their aggregate, they represent 
a picture of espionage and policing ac- 
tivity. This surveillance was not for the 
ordinary purpose of sharpening competi- 
tion but rather designed to reinforce and 
maintain the domination of the industry; 
and to inhibit the growth of existing, and 
abort the birth of, new competition. 
These activities, part of the general pat- 
tern of conduct, do not of themselves rise 
to the level of a violation of the Sherman 
Anti-Trust Act but they disclose a mani- 
festation of monopoly in the incandescent 
electric lamp industry by General Electric.” 


(2) An aggressive patent policy coupled 
with wide-spread patent litigation. 


From the beginning the plaintiff has not 
only aggressively obtained all possible pat- 
ents related to this industry, but has actively 
used the fact of their existence in sales pro- 
motion and in challenging competition.™ 


For example, Sharp-Hughes, the plain- 
tiff's legal predecessor, publicized that over 
one hundred and sixty-four patent claims 
had been allowed in the United States alone 
and that patents had been obtained in over 
fifteen foreign countries. This publicity was 
accompanied by the statement that: 


A. Yes, and footage they made, if you wanted 
it.’’ (R-486, 487) 

20(D. C. N. J., 1949) [1948-1949 TRADE 
CASES { 62,352] 82 F. Supp., 753, 901. 

121 Plaintiff has owned or had an interest in 
128 patents relating to drill bits; of these, 20 
have been issued since January 1, 1935, which 
pertained to roller cone bit structures. (DX-2a) 
Of these, the plaintiff has never granted any 
licenses, (DX-2-5) 
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“ANY INFRINGEMENT OR AT- 
TEMPT TO MAKE OUR BIT, OR 
ANY PART, WILL BE VIGOROUSLY 
PROSECULEAD TO THE LAM OF 
OURS RE SOURCES: = 


This announced policy has been diligently 
carried out.” 

It should also be observed that the con- 
trol of the industry in question has been 
achieved by means of a large number of 
improvement or combination patents re- 
lating to various minor and separate fea- 
tures of the rock bit structure, and not 
primarily by means of basic patents. The 
“No. 3 Patent” in suit, which the Court 
has held to be invalid is an extreme example 
of the effort the plaintiff has exerted to tie 
down and keep in check competition by the 
use of the individual patent monopoly.™ 
Although, doubtless, the plaintiff believed 
some of its patents were infringed at the 
time this action was instituted, the Court 
believed the real purpose of this infringe- 
ment action was to further its existing mo- 
nopoly and to eliminate the defendant as 
a competitor. 

(3) An invasive sales policy together with 
an embracing each opportunity for expansion 
and market control with such readiness as to 
discourage and eliminate potential competition. 

For example, sales manager Brown con- 
ceived the idea of taking delivery away 
from the supply houses and having the 
plaintiff's sales force deliver direct to the 
customers in order that such sales personnel 


122 (DX-71, p. 232). 

123 Patent infringement actions have been 
brought against (1) Owen, et al. (C. A. 5, 1941) 
123 F. 2d 950; (2) United Machine Company, 
et al. (D. C, Okla!, 1939) 35 F. Supp. 879; (3) 
International Supply Co. (C. A. 10, 1931) 47 F. 
2d 490; (4) Chicago Pneumatic (C. A. 10, 1950) 
180 F. 2d 97; (5) Williams Iron Works Co. 
(C. A. 10, 1940) 109 F. 2d 500; (6) Williams, 
fn. [78], supra. 

In addition, at least 4 lawsuits were settled 
by an agreement that the defendant would no 
longer repair bits of plaintiff's manufacturer. 
These contracts were with (1) A. F. Spangler 
Company, a corp., Oklahoma City. (DX-7, pp. 
22, 23, 24, 25) (2) Charles J. Owen, doing busi- 
ness as Eastland Boiler and Welding Shop, of 
Eastland, Texas. (DX-7, pp. 25-27) (3) Williams 
Iron Works Co.. a cerp., Tonkawa, Oklahoma 
(DX-52) (4) The Thompson Tool Company, of 
Texas. (DX-61) 

124There has not always been a unanimous 
approval of these earlier patents. See dissent 
by Judge Huxman, in the first Williams case, 
fn. [78], supra, and dissent by Judge McDer- 
mott, in the International Supply Co. case, fn. 
123, supra, at 494. 

125 (Mobley, R-309: Kuldell, DX-9, p. 25.) 

128 (Dietrich, DX-22, pp. 13, 14.) 


Trade Regulation Reports 


Cited 1953 Trade Cases 
Hughes Tool Co. v. Ford 


68,571 


would visit all 


rigs." 


regularly active drilling 

The sales policy cannot be divorced from 
the use of the lease agreement by the plain- 
tiff. Although the abusive manner in which 
the lease agreement has been used has been 
considered previously by this Court, its con- 
nection with the sales program can bear re- 
emphasis. * * * 


Other aggressive acts by plaintiff of a 
questionable character and which demon- 
strate the energetic and systematic manner 
in which the plaintiff has eliminated would 
be competitors are: 

(a) During the 1920's the plaintiff owned 
the Caddo Rock Bit Company. At such 
time Caddo received a 15% royalty from 
Reed under the Humason patents. These 
royalty reports were turned to the plaintiff’s 
sales department to aid in sales promotion.™ 
Significantly, the correspondence in connec- 
tion with these royalty reports often car- 
ried specific comments or penciled notations 
regarding the competitive position of Reed, 
the only real competitor of plaintiff.” 

(b) Prior to the time that plaintiff brought 
suit against the Williams Iron Works, a 
salesman of the plaintiff learned that Wil- 
liams was working on a thin financial mar- 
gin; this employee of the plaintiff approached 
the First National Bank of Tulsa and in- 
duced them to discontinue credit to Wil- 
liams on the strength of orders from 
certain drilling contractors.” 


129 Wor example, sales manager Brown asked 


the salesmen ‘‘to state whether these sales in 
your opinion are the result of intensive sales 
effort on the part of Reed or whether their 
tool actually is better adapted to formations 
encountered than ours.’’ (DX-44a) The replies 
of the salesmen clearly show.that the plaintiff’s 
interest was not in checking the accuracy of 
the royalty reports, but was centered upon the 
question of competition. (DX-44d) Thus, sales- 
man Schaefer answered Brown’s letter on Reed 
royalty reports by a discussion of the relative 
merits of the bits of the two companies (DX- 
45); salesman Long mentioned, ‘‘I hate to think 
what would happen if Reed reduced their price 
in line with ours’’ (DX-66); and, he identifies 
Reed’s customers (DX-69); in another letter, 
Brown said, ‘‘Please exercise ‘eternal vigilance’ 
and wherever possible win over users of Reed 
material to our side.’’ (DX-44d) 

130 (DX-47.) 

Mobley testified that Walker, the salesman 
who did this, was in the Tulsa sales depart- 
ment of plaintiff; that Mobley knew that Walker 
intended to do this. inasmuch as he had dis- 
cussed it with Walker, and Mobley not only 
failed to tell him to refrain from such action, 
but was in fact pleased he did it. (R-374) 
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(c) When Chicago Pneumatic Tool Com- 
pany entered into the field as a manufac- 
turer and distributor of roller cone rock 
bits, in about 1928, Col. Kuldell, president 
of plaintiff, made every effort to rcinove 
them from the competitive field. Kuldell 
sent several letters to Mr. Schwab, head 
of Bethlehem Steel Corporation, stating 
that inasmuch as Chicago Pneumatic was 
one of Mr. Schwab’s personal companies, 
that Schwab should see to it that Chicago 
Pneumatic went no further into the new bit 
business in competition with Hughes. Kuldell 
threatened to cut off Hughes purchases of 
steel from Bethlehem, which amounted to 
over $1,000,000 in 1928, unless Chicago 
Pneumatic ceased such competition.” 


The words of L. Hand in the Alcoa case 
dealing with the aluminum company’s con- 
tention it had never excluded competitors is 
peculiarly applicable at this point: ™ 


“Tt insists that it never excluded com- 
petitors; but we can think of no more 
effective exclusion than progressively to 
embrace each new opportunity as it opened, 
and to face every newcomer with new 
capacity already geared into a great or- 
ganization, having the advantage of ex- 
perience, trade connections and the elite 
of personnel. Only in case we interpret 
‘exclusion’ as limited to maneuvers not 
honestly industrial, but actuated solely 
by a desire to prevent competition, can 
such a course, indefatigably pursued, be 
deemed not ‘exclusionary.’ So to limit it 
would in our judgment emasculate the 
Act; would permit just such consolidation 
as it was designed to prevent.” 


VI 


CONCLUSION 


This Court concludes that the plaintiff 
in the instant case has violated Section 2 
of the Sherman Act which condemns any 
“person who shall monopolize, or attempt 


131 (DX-49b) 

Although the attitude of Kuldell from a busi- 
ness standpoint may be understandable, his 
action illustrates the aggressive attitude which 
has characterized the rise of the plaintiff to its 
present position of dominance in the industry. 

182 F'n, 33, supra, at 431. 

133 As mentioned in the Kobe case, fn. [28], 
supra, at 430: ‘‘As to the intent or the purpose 
of monopolies, it is not necessary that the proof 
include specific intent in a criminal sense. If 
there is a unification and concentration of power 
and control over a commodity, this in itself may 
make a prima facie case of intent and purpose 
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to monopolize, or combine or conspire with 
any other person or persons, to monopolize 
any part of the trade or commerce among 
the several states, or with foreign nations.” *” 


Congress’ object in enacting this and re- 
lated anti-trust sections was “to secure com- 
petition and preclude combinations which 
tend to defeat it.”** The statute is “based 
upon the assumption that the public interest 
is best protected from the evils of monopoly 
and price control by the maintenance of 
competition.” 


| Not Material Whether Trust Is Good or Bad] 


The plaintiff throughout the trial and in 
its brief to the Court has attempted to 
justify its position in the industry and its 
high percentage of profit by saying such 
has merely resulted because of the superior 
bit produced by the plaintiff and due to the 
plaintiff's own business thrift. 


Such a contention was disposed of by 
Judge Hand in the Alcoa case when he said: ** 


“.. True, it might have been thought 
adequate to condemn only those monopolies 
which could not show that they had ex- 
ercised the highest possible ingenuity, had 
adopted every possible economy, had 
anticipated every conceivable improve- 
ment, stimplated every possible demand. 
No doubt, that would be one way of 
dealing with the matter, although it 
would imply constant scrutiny and con- 
stant supervision, such as courts are un- 
able to provide. Be that as it may, that 
was not the way that Congress chose; it 
did not condone “good trusts” and condemn 
“bad” ones; it forbad all. Moreover, in 
so doing it was not necessarily actuated 
by economic motives alone. It is possible, 
because of its indirect social or moral 
effect, to prefer a system of small pro- 
ducers, each dependent for his success 
upon his own skill and character, to one 
in which the great mass of those engaged 
must accept the direction of a few...” 


to exercise illegal restraints and monopolize. 
It is sufficient to satisfy this requirement if the 
consequence of a defendant’s conduct or busi- 
ness arrangements results in a monopoly. 
[citing cases]’’ 

134 International Harvester Co. v. Missouri 
(1914) 234 U. S. 199, 209, 34 S. Ct. 859. 

135 United States v. Trenton Potteries (1927) 
273 U. S. 392, 397, 47 S. Ct. 377; United States 
v. American Oil Co. (1923) 262 U. S. 371, 388, 
43 S. Ct. 607; United States v. Yellow Cab Co. 
(1947) [1946-1947 TRADE CASES f 57,576] 332 
U.S. 218, 226, 67 S. Ct. 1560. 

136 Wn. 33, supra, at 427. 
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Judge Hand went on to say: 


“We have been speaking only of the 
economic reasons which forbid monopoly; 
but as we have already implied, there 
are others, based upon the belief that 
great industrial consolidations are in- 
herently undesirable, regardless of their 
economic results. In the debates in Con- 
gress Senator Sherman himself in the 
passage quoted in the margin showed 
that among the purposes of Congress in 
1890 was a desire to put an end to great 
aggregations of capital because of the 
helplessness of the individual before them.* 


*(Margin) “If the concerted powers of 
this combination are intrusted to a single 
man, it is a kingly prerogative, incon- 
sistent with our form of government, and 
should be subject to the strong resistance 
of the State and national authorities .. .” 
21 Cong. Record, 2457. 


“The popular mind is agitated with 
problems that may disturb social order, 
and among them all none is more threaten- 
ing than the inequality of condition, of 
wealth, and opportunity that has grown 
within a single generation out of the 
concentration of capital into vast com- 
binations to control production and trade 
and to break down competition. These 
combinations already defy or control 
poweriul transportation corporations and 
reach State authorities. They reach out 
their Briarean arms to every part of our 
country. They are imported from abroad. 
Congress alone can deal with them, and 
if we are unwilling or unable there will 
soon be a trust for every production and 
a master to fix the price for every neces- 
sity of life. . .’ 21 Cong. Record 2460. 
See also 21 Cong. Record 2598. 


[Violation of Clayton Act, Section 3] 


It is further the opinion of this Court 
that the “effect”? achieved by the lease 
agreement of the plaintiff is clearly within 
the broad language of Section 3 of the 
Clayton Act, which states in part: 


137 F'n. 33, supra, at 432. 

138 Tt is interesting to note that Judge Murrah, 
in his dissent in the first Williams case, fn. 
[78], supra, at 290, without the benefit of the 
evidence which has been shown this Court, 
made the following observation: ‘‘Undoubtedly, 
the leasing arrangement, when construed to 
prevent retipping, will have the effect of re- 
straining interstate trade and commerce in 
the bits to the extent at least that the retipped 
bits are excluded from the market. And, com- 
petition in the bits will thus be lessened to the 
same extent... .” 

139 (D X-28a-28}x) 
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where the effect of such lease, 
sale or contract for sale or such condi- 
tion, agreement or understanding may be 
to substantially lessen competition or tend 
to create a monopoly in any line of com- 
merce. 

As demonstrated by the introduced evi- 
dence, this lease agreement is being used 
to eliminate the last true price competition 
which remains in the roller rock bit “line of 
commerce,” that of the “retipping” of dull 
bits.“ As can be deduced from the “com- 
petitive activity reports”*® the retipping 
competition has been held to a little over 
8% of the total bits used; if such retipping 
should be absolutely prohibited, as vehe- 
mently urged by the plaintiff corporation, 
the plaintiff could expect future sales of over 
83% of the total new bits sold, even taking 
into account the sales of cross-roller bits, 
which as shown previously, are not com- 
pletely competitive. 


[Conclusions of Law] 


The Court has arrived at the following 
conclusions of law: 


(1) The Court has jurisdiction of the 
parties and the subject matter hereof. 


[No Relief for Patent Infringement] 


(2) United States Letters Patent No. 
1,856,627 was good and valid at law until 
it expired on May 3, 1949. United States 
Letters Patent No. 1,983,316 was good and 
valid until it expired on December 4, 1951. 
Both of these patents were infringed by the 
defendant prior to the expiration dates of 
the patents. However, inasmuch as the 
plaintiff is operating in violation of the 
antitrust laws, no recovery of damages by 
the plaintiff from the defendant should be 
permitted.” 


140 Inasmuch as this Court has determined that 
the ‘‘No. 3 Patent’’ in suit is invalid, there is 
no question regarding its infringement; how- 
ever, even if this ‘‘No. 3 Patent’’ had been 
found to be valid, as the Court views this case, 
there would be little if any practical difference 
in the ultimate disposition of this case. Clearly, 
a patent is in itself a limited monopoly, au- 
thorized by law, if used without abuse. How- 
ever, as stated by Justice Brandeis, ‘‘The lawful 
individual monopolies granted by the patent 
statutes cannot be unitedly exercised to re- 
strain competition.’’ Standard Oil Co. (Ind.) 
v. United States (1931) 283 U. S. 163, 174, — 


8. Ct. —. 
{ 67,528 


68,574 


{No Relief Under “Lease” Contracts] 


(3) Inasmuch as the plaintiff is in a posi- 
tion of monopoly jand of restraint of trade 
contrary to the laws of the United States, 
the plaintiff should be denied any relief 
under its. “lease” contracts and any of its 
patents relating to roller rock bits, as to the 
defendants, until such time as the said un- 
lawful monopoly is dissolved and its domi- 
nance relinquished; and, pending such event 
the plaintiff should be enjoined from assert- 
ing or claiming any violation of said “lease” 
or infringement of said patents. 
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| Defendant Entitled to Treble Damages, 
Attorney's Fees, and Costs| 


(4) The defendant should recover treble the 
amount of damage he is able to show resulted 
from the plaintiff's unlawful monopoly.” 

(5) The defendant should recover at- 
torney’s fees for the prosecution of his 
counterclaim. 


(6) The defendant should recover all 
costs expended upon all phases of this 
action. 

* aK K 


[7 67,529] The Lionel! Corp., etc. v. Grayson-Robinson Stores, Inc., etc. 


In the Superior Court of New Jersey, Chancery Division, Essex County. Docket No. 


C-877-52. Civil Action. Filed June 24, 1953. Decided June 26, 1953. Docketed July 9, 1953. 
Federal Pair Trade (McGuire) Act and New Jersey Fair Trade Act 


Resale Price Maintenance—Enforcement Against Non-Signer—Effect of Federal 
McGuire Act—Public Interest.—A manufacturer of toy trains was denied injunctive relief 
against a retailer :who had not signed a fair trade contract on the ground “that a court 
of equity may not issue an injunction to compel a non-contracting, non-assenting retailer 
to adhere to a price-fixing schedule established by a manufacturer or producer of a com- 
modity not affected by a public interest, and that to that extent the McGuire Act is 
ineffective.’ ‘Although the United States Supreme Court did not reverse its decision in the 
Old Dearborn case, 299 U. S. 158, by its ruling in Schwegmann Bros. v. Calvert Distillers 
Corp., 1950-1951 TrapFr Cases { 62,823, 341 U. S. 384, the two opinions are to be read 
together. The full significance of the latter opinion is missed if we fail to grasp the 
categorical directive that only those who have contracted or who have voluntarily con- 
sented to be bound may be held to price observance. 


See the Sherman Act annotations, Vol. 1, § 1250.136; Resale Price Maintenance Com- 
mentary, Vol. 2, §.7092, 7306; State Laws annotations, Vol. 2, J 8564. 


For the plaintiff: Samuel Voltaggio, Newark, N. J. 


For the defendants: Meyer E. Ruback (Ruback, Albach and Weisman, Newark, N. J., 
and Sidney A. Diamond and Roosevelt, Freidin and Littauer of the New York Bar, 
of counsel) 

Opinion MeGuires\ci. GOaStat Ose om URES al Gams 
Sec. 45. The defendant has moved for 


[Non-Signer Seeks Summary Judgment] : 
summary judgment as a matter of law. 


Freunp, Superior Court Judge [Jn full The complaint and affidavits submitted on 


text]: This proceeding brought by The 
Lionel Corporation seeks to enjoin the de- 
fendant, Grayson-Robinson Stores, Inc., 
from selling or offering for sale “Lionel 
Trains” or “Lionel Products,” manufactured 
by the plaintiff at less than the list prices 
established by the plaintiff. The action is 
brought under the New Jersey Fair Trade 
Act, R. S. 56:4-3 et seq., and under the 


the motion palpably show that there is no 
genuine issue as to any material fact. The 
following facts are gleaned from the plead- 
ings; The plaintiff, a corporation of the 
State of New York, authorized to do busi- 
ness in this state, is engaged in interstate 
commerce, manufacturing toy electric trains 
under the trade name of “Lionel” and has a 
price-fixing policy which it endeavors to 


™ At the outset of this case it was determined 
that the issues of liability and damage would 
be tried separately. Thus, if no violation of 
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the antitrust laws was found there would be 
no need to introduce evidence on the damage 
question. 
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maintain by means of retail price mainte- 
nance agreements and by prices listed in 
its catalogs. The defendant, a corporation 
of the State of California, authorized to do 
business in this state, owns a nation-wide 
chain of retail stores—one in the City of 
Newark. The policy of the defendant is to 
operate its stores on a self-service, cash- 
and-carry' basis, and to sell its merchandise 
at minimum prices. The defendant asserts 
that it has never entered into any “fair 
trade” contract and it has been stipulated 
that it has no contract with the plaintiff. * 


The plaintiff has entered into price main- 
tenance agreements with retailers in this 
state, of which fact it alleges the defendant 
had notice. The defendant denies having 
notice but admits it did offer for sale and 
sold the plaintiff’s products at less than the 
stated list price, and insists on its right 
to do so. 

The plaintiff contends that the McGuire 
Act, supra, has encompassed nonsigners and 
that the defendant’s practice of price-cutting, 
with notice of the plaintiff’s price mainte- 
nance contracts, constitutes violation of the 
New Jersey ‘Fair Trade Act, entitling it to 
an injunction: R. S. 56:4-3 et seq. 


[Unconstitutionality of Acts Alleged] 


In opposition, the defendant presents 
many points, among them that the New 
Jersey Fair Trade Act and the Federal 
McGuire Act, insofar as they attempt to 
bind nonsigners, are unconstitutional; (1) 
being in violation of the due process clauses 
ot the Fifth and Fourteenth Amendments 
to the Federal Constitution and of Article 
I, Section 1, of the State Constitution 
because they deprive the defendant of its 
property right to sell merchandise at the 
price it sees fit; and (2) because they un- 
lawfully delegate to private persons, manu- 
facturers and producers, the power to fix 
prices of commodities not affected with a 
public interest; without any standards or 
regulations governing the exercise of the 
delegated power. 

The plaintiff urges that state fair trade 
statutes were declared to be valid by the 
United States Supreme Court in Old Dear- 
born Distilling Co. v. Seagram-Distillers 
Cop, SBIO Wis Sy US OF Seis SO, Ie, alk 
109 (1936), and that thereupon the courts 
of this state upheld the constitutionality 
of our Fair Trade Act and enjoined non- 


signers from selling below fixed prices. 
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Johnson & Johnson v. Wetssbard, 121 N. J. 
Eq. 585 (E. & A. 1937). Further, ‘that the 
defendant is asking this court to overrule 
these decisions. The defendant concedes 
that the Court of Errors and Appeals held 
that our statute did not violate the due 
process clause, but argues that the court 
did not pass upon its constitutionality on 
the issue of unlawful delegation of legisla- 
tive power. The defendant urges that, to 
the extent that the United States Supreme 
Court has not overruled the Old Dearborn 
case by its decision in Schwegmann Bros. 
v. Calvert Distillers Corporation [1950-1951 
TRADE CASES { 62,823], 341 U. S. 384, 71 
SHiCts 745,095 Eda 0355 ORAS eR 2d 
1119, (1951), this court is free to disregard 
it; and that the validity of the McGuire 
Act has not been passed upon by the Su- 
preme Courts of either the United States 
or of this state. 


[Old Dearborn Case] 


The historical background of fair trade 
legislation and decisions, pertaining thereto, 
including the Schwegmamnn case, are set forth 
in the opinions of this court and of the 
Supreme Court of New Jersey in Hoffmann- 
LaRoche, Inc. v. Weissbard and Johnson & 
Johnson v. Charmley Drug Co. [1952 Travr 
CASES) LO7,258— Lo Ne a supeteeLOm (eh: 
1952), affirmed [1953 Trane Cases § 67,449, 
67,448] 11 N. J. 541 and 526 (1953). Here, 
it will suffice to say that price-fixing agree- 
ments were illegal as against public policy. 
Ingersoll v. Goldstein, 84 N. J. Eq. 445 (Ch. 
1915); prohibited as restraints of trade under 
the Sherman Antitrust Act, 26 Stat. 209, 
C047 Se Urs. (©. 9Ae Seer ly (C1890) wand 
held violative of the Federal Trade Com- 
mom Axcis BS Stats Dic. Gli US WS: 
C. A. Sec. 41 (1914), Dr. Miles Medical Co. 
v. John D. Park & Sons Go., 220 U. S. 373, 
SIS. €t) 376, 55 L., Bd. 502 (1911). Federal 
Trade Commission v. Beech-Nut Packing Co., 
2a Wise 44 Aes Cte ls 05 60) lem dn o07 
(1922). However, in 1936, the United States 
Supreme Court in the Old Dearborn case, 
supra, upheld the validity of state fair trade 
statutes sanctioning agreements for retail 
price-fixing with reference to trademarked 
or branded commodities sold in fair and 
open competition with other commodities 
of the same general class, binding also upon 
retailers not parties to the contract who had 
notice of the price agreement. The pur- 
ported purpose of fair trade statutes is to 
protect owners of trademarked goods, or 
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distributors, who have built up a good-will 
for the product, from injurious practices. 


In 1937, in order to implement state fair 
trade acts and to alleviate the proscriptions 
of the Sherman Antitrust Act upon price 
maintenance agreements valid under local 
law, Congress enacted the Miller-Tydings 
Amendment to the Sherman Act, Title 
VAIS SOLS tatn6731693cnO9OmlonW show Gauar 
Sec. 1. That amendment provides immunity 
from the ban of the Sherman Act for “con- 
tracts or agreements prescribing minimum 
prices for the resale’ of specified trade- 
marked or branded commodities “when 
contracts or agreements of that description 
are lawful as applied to intrastate trans- 
actions” under local law. However, the 
immunity is limited to “vertical” and not 
to “horizontal” price-fixing by those in com- 
petition with each other at the same func- 
tional level. The latter continue to be 
prohibited by the Sherman Act. The New 
Jersey Fair Trade Act has a nonsigner 
clause, which was lacking in the Miller- 
Tydings Amendment. Following the Old 
Dearborn case, our courts in numerous 
cases enjoined nonsigners from failing to 
adhere to price stipulations of the manu- 
facturer. See cases cited in Hoffmann- 
LaRoche, Inc. v. Weissbard [1952 TrapE 
GASES O07. Cocl nO Nee lepers) Omar 
page 215. 


[Schwegmann Decision] 


In Schwegmann Bros. v. Calvert Distillers 
Corp., supra, the United States Supreme 
Court held that the Miller-Tydings Amend- 
ment immunized only contracts or agree- 
ments prescribing minimum resale prices of 
trademarked commodities in interstate com- 
merce, and that a retailer who had not 
signed a contract for price maintenance 
could not be subjected to price observance 
since the amendment did not encompass 
noncontracting retailers. On the authority 
of this case, injunctions against nonsigners 
were denied in Hoffmann-LaRoche, Inc. v. 
Weissbard, supra, and Johnson & Johnson vw. 
Charmley Drug Stores, supra, and injunc- 
tions which had previously been issued were 
vacated. Johnson & Johnson v. Weissbard, 
and Burroughs Welcome & Co., (U. S. A.), 
Inc. v. Weissbard [1953 TrapE CAsEs 
J 67,450], 11 N. J. 552 (1953). 


[McGuire Act—Pur pose] 


To overcome the effect of the decision 
in the Schwegmann case, Congress, on July 
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14, 1952, adopted the McGuire Act as an 
amendment to the Federal Trade Commis- 
sion Act, 15 U. S. C. A. Sec. 45. It purports 
to include nonsigners within the immunity 
granted by the Miller-Tydings Act. The 
pertinent section reads as follows: 


“(3) Nothing contained in this section 
or in any of the Antitrust Acts shall 
render unlawful the exercise or the en- 
forcement of any right or right of action 
created by any statute, law, or public 
policy now or hereafter in effect in any 
State, Territory, or the District of Colum- 

* bia, which in substance provides that 
willfully and knowingly advertising, offer- 
ing for sale, or selling any commodity 
at less than the price or prices prescribed 
in such contracts or agreements whether 
the person so advertising, offering for 
sale or selling is or is not a party to 
such contract or agreement, is unfair com- 
petition and is actionable at the suit of 
any person damaged thereby.” 15 U. S. 
G; A. Sec. 45, (a). 


Paragraph (4) of the same subsection of 
the McGuire Act provides that the exercise 
or enforcement of any right of action under 
the state statute or public policy should not 
oe constitute an unlawful burden or 
restraint upon, or interference with, com- 
merce.” 


[Old Dearborn Case Not Overruled] 


Reverting to the arguments of the de- 
fendant, I do not consider that the United 
States Supreme Court has by the Schweg- 
mann decision reversed its decision in the 
Old Dearborn case. That tribunal has not 
hesitated to reverse itself whenever the situ- 
ation demanded, and to say so unequivo- 
cally. Nor is it necessary to review the 
constitutionality of our fair trade act upon 
ostensible new grounds now raised by the 
defendant. The court of last resort of our 
state having upheld its constitutionality, it 
must presently be assumed to be constitu- 
tional on all grounds;,and if perchance the 
act be invalid for reasons not yet argued, 
such a ruling may be made by the court of 
last resort upon an appropriate presentation. 


(Effect of McGuire Act] 


Admittedly, both the plaintiff and the 
defendant are engaged in interstate com- 
merce. The New Jersey Fair Trade Act 
was intended to apply and applies only to 
intrastate transactions. Hence, if the plain- 
tiff is to prevail, it must be under the 
McGuire Act. The issue is whether that 
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statute which purports to include non- 
signers within the amendment to the Fed- 
eral Trade Commission Act and which was 
intended to supply this deficiency in the 
Miller-Tydings Act, has effectively over- 
come the obstacles indicated by the Su- 
preme Court of the United States in the 
Schwegmann case. Can a court of equity 
lawfully compel a non-assenting retailer to 
submit to a price-fixing schedule contained 
in an agreement or contract between a 
manufacturer of a trademarked commodity 
and other retailers? Has the pre-Schweg- 
mann concept of the binding effect upon 
nonsigners been revitalized, or does the in- 
terpretation of the opinion in the Schwegmann 
case preclude such a conclusion ? 


Courts of other jurisdictions which have 
considered the validity of the McGuire Act 
are in conflict. It was held valid in Eli Lilly 
& Co. v. Schwegmann Bros. Giant Super 
Markets [1953 TrapE Cases { 67,409], 109 
Fed. Supp. 269 (East. Dist. La. 1953); 
General Electric Co. v. S. Klein-on-the-Square, 
Inc., 129 N. Y. L. J. 583, 1953 CCH Trape 
Cases, { 67,443 (N. Y. Sup. 1953); Cal-Dak 
Co. v. Sav-on Drugs [1953 Trane Cases 
{ 67,459], 254 P. 2d 497 (Cal. Sup. March 
17, 1953). It was declared unconstitutional 
by the Supreme Court of Georgia in Gray- 
son-Robinson Stores, Inc. v. Oneida, Ltd. 
{1953 Trape Cases { 67,442], 75 S. E. 2d 
161 (Feb. 24, 1953), and state fair trade acts 
were held unconstitutional by the Supreme 
Courts of Michigan and Florida in Shakes- 
peare Co. v. Lippmann’s Sporting Goods Co. 
[1953 Trape Cases § 67,303], 334 Mich. 109, 
54 N. W. 2d 268, (1952) and Liquor Store, 
Inc. v. Continental Distilling Corp. [1948-1949 
TRADE CASES { 62,396], 40 So. 2d 371 (1949). 
In the absence of any decision by the United 
States Supreme Court or the New Jersey 
Supreme Court, an independent interpreta- 
tion may be made. 


As was observed in Hoffmann-LaRoche, 
Inc. v. Weissbard [1952 TrapE CASES 
W672 198 Ne Je supers 210) therey are 
valid and forceful economic arguments on 
all sides of the question of the social desir- 
ability of fair trade laws. Under fair trade, 
the price level is probably higher than would 
obtain under active price competition. The 
wisdom of fair trade from the social aspect 
is at least debatable, even though uneco- 
nomical in the particular sense. A court is 
concerned with legality, not social, economic 
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or political philosophy—those considerations 
are for other forums. It is trite to say that 
“competition is the life of trade.’’ Competi- 
tion, whether desirable or not, must be 
lawful, as is clearly indicated by the many 
laws which give redress when it is unlaw- 
ful. Suppression of competition is incom- 
patible with the precepts of a free society. 
However, price-fixing as an incident to the 
good-will of a trademarked or branded 
commodity has been held to be lawful by 
the decision in the Old Dearborn case. But 
even a lawful end may not be accomplished 
by unlawful means, and price adherence 
may be secured lawfully only through vol- 
untary agreement. 


[Old Dearborn and Schwegmann Cases 
Read Together] 


In my view, the Supreme Court of the 
United States did not reverse its decision 
in the Old Dearborn case by its ruling in the 
Schwegmann case—the two opinions are to 
be read together. In the later case, the 
court emphasized that price-fixing agree- 
ments are valid so long as they are obtained 
through contract or agreement. What is 
rendered illegal is compulsory subjection to 
price adherence. The full significance of 
the opinion is missed if we fail to grasp 
from its dynamic phrases the categorical 
directive that only those who have con- 
tracted or agreed, expressedly or impliedly, 
or who have otherwise voluntarily con- 
sented, to be bound, may be held to price 
observance. This is the theme repeated 
throughout the opinion and demonstrated 
by the following excerpts: 


“When they seek ... . to impose 
price fixing on persons who have not 
contracted or agreed to the scheme, . 
that is price fixing by compulsion. That 
is not following the path of consensual 
agreement; that is resort to coercion, .. . 
price maintenance is limited to voluntary 
engagements. 


“Contracts or agreements convey the 
idea of a cooperative arrangement. . . , 
not a program whereby recalcitrants are 
dragged in by the heels and compelled to 
submit to price fixing 


“ we cannot find that the dis- 


tributors were to have the right to use 
not only a contract to fix retail prices 


but a club as well.” 
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of a commodity not affected by a public 
interest, and that‘to that extent the Mc- 
Guire Act is ineffective. This result renders 
it unnecessary to advert to the other points 
raised by the defendant. 


[McGuire Act Partially Ineffective] 


I am led to the conclusion that a court 
of equity may not issue an injunction to 
compel a non-contracting, non-assenting 
retailer to adhere to a price-fixing schedule 


established by a manufacturer or producer Judgment accordingly. 


[] 67,530] Southern Rendering Company v. Standard Rendering Company. 


In the United States District Court for the Eastern District of Arkansas, Western 
Division. Civil Action No. 2340. Filed April 15, 1953. 


Sherman Antitrust Act 


Suit for Civil Damages—Motion for Summary Judgment—Effect of Prior Denial of 
Motion To Dismiss and of Deposition of Officer of Plaintiff—A defendant’s motion for 
summary judgment on the ground that the pleadings and depositions of an officer of the 
plaintiff show that the defendant is entitled to a judgment as a matter of law will not be 
denied merely because the court previously denied the defendant’s motion to dismiss the 
complaint. However, the motion for summary judgment was denied on the ground that 
a genuine issue of material fact existed. Although the sole plaintiff may, by its pleadings 
and depositions, conclusively demonstrate the objective falsity of allegations of fact con- 
tained in its complaint and therefore entitle a defendant to a summary judgment, the 
deposition of the officer in the present case cannot be considered the deposition of the 
plaintiff and such deposition cannot be given the effect of nullifying and barring the plain- 
tiff from any right to prove the allegations of its complaint. 


See the Sherman Act annotations, Vol. 1, J 1640.652. 


Suit for Civil Damages—-Essential Allegations—Public Injury—Summary Judgment— 
Effect of Prior Denial of Motion To Dismiss.—A defendant’s motion for summary judg- 
ment on the ground that the plaintiff’s pleading does not adequately allege an injury to 
the public was denied on the ground that the court previously denied the defendant’s 
motion to dismiss the complaint and on the ground that public injury is sufficiently alleged 
in the assertion of the defendant’s machinations in furtherance of its design to secure a 
monopoly whereby the competition to which the public is entitled would be suppressed and 
destroyed. 


See the Sherman Act annotations, Vol. 1, { 1640.135, 1640.652. 


Suit for Civil Damages—Defenses—Existence of Vigorous Competition as Nullifying 
a Charge of Suppressing Competition.—In an action charging a rendering company with 
unlawfully offering and paying unreasonably high prices for raw materials, the company 
cannot insist that the demonstrated current existence of vigorous competition nullified 
a charge of the prosecution of an effort, or the existence of a conspiracy, to suppress 
competition. 


See the Sherman Act annotations, Vol. 1, § 1640. 


For the plaintiff: Edward L. Wright (Wright, Harrison, Lindsey and Upton), R. C. 
Limerick, Jr., and Ashley Cockrill, all of Little Rock, Ark. 


For the defendant: Leon B. Catlett (Catlett and Henderson), Little Rock, Ark. 


Memorandum of a summary judgment. The motion is 


being denied and overruled. This memo- 


[Motion for Summary Judgment] randum will explain briefly the considera- 


DELEHANT, District Judge [Jn full text ex- 
cept for omissions indicated by asterisks]: 
Ruling is now made upon a motion tendered 
by the defendant for the entry in its favor 
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tion underlying the action it announces. 
Inasmuch as the case will remain pending 
for trial in the usual manner, it is thought 
that an extended discussion of the issues, 
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and especially of collateral points, is not 
in order. Another judge will undoubtedly 
try the action. In that service he ought 
to be quite unhampered by any unnecessary 
comment on the part of one who rules upon 
a preliminary issue. Nor should such com- 
ment be offered in disregard of the conse- 
quence which, without judicial design, it 
might have upon the manner of the further 
presentation of the case by counsel. 


The plaintiff, an Arkansas corporation, 
sues the defendant, a Delaware corporation 
doing business in Arkansas, and demands 
injunctive relief against certain acts of the 
defendant alleged to violate Sections 1 to 7 
of the Sherman Act and Sections 15, 18, 
19, 22 and 26 of the Clayton Act (Title 15 
U. S. €A.),. and also damages, costs and 
attorneys fees. 

The complaint, among other allegations, 
makes the assertions which are briefly 
summarized in the next following three 
paragraphs. 


[Business Involved] 


Both parties to the suit are engaged in 
the rendering business within the Little 
Rock area, the plaintiff operating a plant 
in Little Rock and the defendant main- 
taining one in Jacksonville. The prime 
function of the rendering industry is the con- 
version of inedible by-products of the 
slaughtering of food animals into market- 
able products. The raw material of the 
enterprise includes shop fat, suet, offal bones, 
unrefined grease and meat trimmings. Proc- 
essed, these become tallow, soap grease, 
cracklings and the like. Raw materials are 
purchased and gathered from local slaughter 
houses, retail butchers, restaurants, large 
meat consuming institutions and miscellan- 
eous persons owning dead animals. The 
collection is made by renderer’s trucks 
periodically covering regular routes with 
stops at probable sources of supply. There 
is no open market in which such raw ma- 
terials may be obtained; and the supply 
thereof is limited by the available material 
within the Little Rock area during any 
examined period, and neither increases nor 
decreases from time to time in accordance 
with a prevailing price structure. On the 
completion of the rendering process, a sub- 
stantial portion of the final product is 
shipped in interstate commerce to reach its 
ultimate destination and place of use. 
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The defendant’s alleged acts, whose ir- 
regularity is asserted, are said to have been 
planned and accomplished within the states 
of Arkansas, Missouri, Texas, Kansas and 
Illinois and in other parts of the United 
States and to involve commerce among the 
states and to constitute restraints upon trade 
and commerce. The parties to the action 
are alleged to have been the only renderers 
engaged in their business within or near 
Little Rock, Arkansas since January _l, 
1948 and in that interval to have been in 
active competition with each other. The 
defendant is closely affiliated with several 
other corporations engaged in the same 
business located in Chicago and East Saint 
Louis, Illinois. They operate in conjunction 
with each other and, together, have re- 
sources sufficiently large to enable them to 
encounter substantial losses within their 
Little Rock business area over a consid- 
erable period of time in view of their ability 
to offset such losses by profits from opera- 
tions in other areas less competitive in char- 
acter. The combined assets of the defendant 
and the other corporations with which it is 
said to be affiliated are approximately 
$2,000,000, in contrast with the plaintiff's 
total worth of $100,000. The acquisition of 
raw materials by the plaintiff occur only 
in the Little Rock area, whereas the opera- 
tions of the defendant cover many other 
communities in different states. In arriving 
at prices which may reasonably and pru- 
dently be paid for raw materials, each of the 
parties, according to sound business methods, 
should compute such prices according to 
the prevailing selling price of their respec- 
tive manufactured products, after giving 
consideration to operating and manufac- 
turing costs and a reasonable, but small, 
margin of profit. 


[Payment of High Prices for Raw 
Materials Alleged) 


Commencing about January 1, 1948, the 
defendant has attempted to monopolize the 
rendering business within and in the vicinity 
of Little Rock by offering and paying un- 
reasonably high prices for the raw ma- 
terials of the business. Such prices were 
from 10% to 20% higher than a figure at 
which a reasonable manufacturing profit 
could be yielded; and in actual operation 
resulted in net unit losses to any renderer 
paying such prices. That course was pur- 
sued with the knowledge that the plaintiff 
would thereby be compelled either to pay such 


{ 67,530 


68,580 


prices and undergo the losses inevitably re- 
sulting therefrom, or not to meet such 
competition and thereby to lose its sources 
of raw materials and be compelled eventu- 
ally to discontinue its business. In its op- 
eration at such unjustified price levels, the 
defendant has offered in advertising to pay 
for dead animals at prices not justified by 
market conditions; and, on occasion, animals 
received by the defendant in consequence of 
such advertisement have not been paid for 
by it. In furtherance also of its design the 
defendant has on occasion sent unmarked 
and unidentified trucks to customers from 
whom the plaintiff has generally purchased 
raw materials and by representing to such 
customers that the trucks were being op- 
erated in behalf of the plaintiff, has pur- 
chased raw materials which were otherwise 
intended for sale to the plaintiff. The de- 
fendant, through its agents, has avowed its 
intention to drive the plaintiff out of busi- 
ness through freezing, or ruthless competi- 
tive, methods. In consequence of such 
acts and practices of the defendant, the 
plaintiff sustained a loss of $21,500 between 
January 1, 1948 and the institution of the 
action. 


In addition to the foregoing allegations 
of an attempt to monopolize, the plaintiff 
also alleges that the defendant has entered 
into a combination and conspiracy in re- 
straint of trade; in support of which it 
reavers all of the foregoing charges and 
also makes the following further claims. 
The defendant has combined and conspired 
with at least three other designated corpo- 
rations and at least seven individuals who 
are officers, directors or employees of such 
corporations. All such conspirators have 
agreed among themselves to erect a device 
by which the plaintiff would be caused to 
purchase raw materials for its business at 
artificial and unreasonably high prices with 
the object and for the purpose of causing 
financial injury to the plaintiff as the de- 
fendant’s sole competitor, and with the 
ultimate purpose of destroying and stifling 
and eliminating all of the defendant’s compe- 
tition within the Little Rock business area. 
In furtherance of such conspiracy and 
combination, the defendant paid unreason- 
ably high prices for raw materials, knowing 
that the plaintiff would be forced to meet 
such prices with consequent losses in its 
business, or fail to obtain a supply of ma- 
terials for processing. 
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[Prior Motion To Dismiss Denied] 


The defendant early moved to dismiss 
the complaint for failure to state a claim 
upon which relief could be granted (Rule 
12 (b) Federal Rules of Civil Procedure). 
This motion was seasonably denied by Judge 
Trimble. Thereafter, and on March 5, 1952, 
at the instance of the defendant though 
eventually by stipulation, the defendant took 
the deposition of one Douglas G. Brown, 
a Director and the Secretary-Treasurer and 
Manager of the plaintiff. The deposition 
thus taken, with the exception of a few 
concluding questions of a clarifying char- 
acter, includes interrogation in behalf of 
the defendant only. The testimony was 
taken adversarily and in the way of an 
unfriendly examination of a hostile witness. 
It has been transcribed and now constitutes 
a part of the record in the case. Brown 
testified, in part, as follows: 


The plaintiff was incorporated in 1946 
with an authorized capitalization of $30,000 
and a paid in and issued capital of 
$14,000. It commenced business about 
April 7, 1947. It claims damages for 
various periods of time between January 
1, 1948 and December 31, 1951. While 
some of its fiscal years within that inter- 
val may have shown net gains, during all 
such periods losses were sustained as the 
proximate result of the competitive prac- 
tices of the defendant, without which the 
plaintiff would have received much higher 
profits. During the time in question the 
plaintiff has increased its inventory of 
equipment and plant facilities. At inter- 
vals within the period of two years be- 
fore the taking of the deposition the 
plaintiff has paid for some raw materials 
prices higher than those paid by the de- 
fendant. The plaintiff has purchased raw 
materials from at least one truck operator 
who was a former employee of the de- 
fendant and has done so with knowledge 
that such materials were purchased by 
the truck operator from former vendors 
or customers of the defeidant. The de- 
fendant on certain identified occasions 
has paid for specific raw materials prices 
higher than those paid by the plaintiff. 
But on several occasions and with nu- 
merous customers the plaintiff under the 
spur of competition has paid prices higher 
than those offered by the defendant and 
obtained the raw materials for which 
the two parties were in competition. 


The witness in his deposition generally 
undertook to justify as defensible prices 
paid by the plaintiff for raw materials even 


Copyright 1953, Commerce Clearing House, Inc. 


Number 272—53 
7-28-53 


where such prices exceeded those offered 
by the defendant and prevailed competi- 
tively to the extent of inducing sales to 
the plaintiff. 


Very shortly after the transcription of 
Brown’s deposition, the defendant tendered 
the present motion for summary judgment. 
In filing the motion it attached as an 
exhibit to it a transcript of the deposition. 
The motion is filed within Rule 56 (b) and 
(c) of the Federal Rules of Civil Procedure, 
and is grounded on the assertion that “the 
pleadings and depositions of Douglas G. 
Brown show that the defendant is 
entitled to judgment as a matter of law.” 
The court considers that the foundation 
thus asserted for the motion is not well 
taken. 


[Motion for Summary Judgment 
Still Available | 


Attention is given first to the position 
taken by the plaintiff which invites the 
denial of the defendant’s motion for sum- 
mary judgment on the ground that no such 
motion may even be entertained in view of 
the earlier denial of the motion to dismiss 
the complaint on the ground of its failure 
to state a claim supporting recovery. That 
contention is without merit. Munn v. Robi- 
son (D. C. Ark.) 92 F. Supp. 60; Deming 
uv. Turner, (D. C. App.) 63 F. Supp. 220 
(affirmed 155 F, (2) 181, cert. den. 329 
U. S. 727). A motion to dismiss a com- 
plaint is to be allowed or denied on the 
basis alone of the legal sufficiency to sup- 
port relief of the complaint itself. A mo- 
tion for summary judgment, especially after 
a history comparable to the one now be- 
fore the court, rests not alone upon the 
complaint, but by virtue of the language 
of the applicable rule, Rule 56 (c) Federal 
Rules of Civil Procedure, also upon all of 
“the pleadings, depositions, and admissions 
on file, together with the affidavits if any.” 
Of these, the complaint is only a part. 


In this case, Judge Trimble’s order deny- 
ing the motion for dismissal had necessarily 
to rest upon his conclusion that the com- 
plaint is adequate to state a claim on which 
relief can be granted, If, following the 
complaint, other pleadings or showings had 
come into the files conclusively demonstrat- 
ing the invalidity of essential allegations of 
the complaint, then the motion for sum- 
mary judgment could be well taken. So 
while according to the order denying the 
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motion to dismiss the effect of a controlling 
determination that the complaint alleges a 
claim supporting relief (vide infra) the 
court does not acknowledge any further 
present consequence to that earlier ruling. 


The position in the Federal procedural 
system of the motion for summary judg- 
ment ought now to be recalled very briefly. 
Provision for the motion is made by Rule 
56. Under subsection (c) of that rule the 
allowance of such a motion is made to 
depend upon an affirmative answer to the 
test expressed in the words “if the plead- 
ings, depositions, and admissions on file, 
together with the affidavits, if any, show 
that there is no genuine issue as to any 
material fact and that the moving party is 
entitled to a judgment as a matter of law.” 
In Traylor v. Black, Sivalls & Bryson, Inc. 
(8 cir) 189 F. (2) 213, the allowability of 
a motion of the present character was con- 
sidered and defined * * * 


It seems unnecessary further to labor the 
point or to add to the foregoing discussion. 


[Issue of Fact Not Eliminated by Deposition] 


Accepting the foregoing test, the court is 
persuaded that the existence of a “genuine 
issue as to any material fact” has not been 
eliminated from this case by the deposition 
of the witness Brown. It is readily acknowl- 
edged that by a deposition or affidavit, and 
especially by formal pleadings, the sole plain- 
tiff in an action may conclusively demon- 
strate the objective falsity of allegations of 
fact contained in his complaint. Such an 
event can unquestionably render imperative 
the summary denial of the relief prayed 
for in the complaint. 


But no such demonstration has occurred 
in this instance. Brown is, indeed, one of 
the incorporators, the Secretary-Treasurer 
and the General Manager of the plaintiff 
corporation. He is not on that account the 
corporation itself. And the evidence dis- 
closes that he is not, as a stockholder, in 
strict corporate control of the concern, In 
an answer contained in the deposition, he 
accounts for 280 shares of stock in the 
corporation as outstanding. Of that he owns 
70 shares. It is true that his son and 
daughter are shown each to hold 42 shares. 
In the aggregate, the family’s stock consti- 
tutes the majority of the shares whose 
ownership is identified, and probably also 
of the entire outstanding capital. Never- 
theless, Brown is still not the corporation. 
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_ therefore, of the opinion 
that, closely as Brown’s relationship to the 
plaintiff approaches, it does not for the 
purposes of the present ruling constitute, 
identity with the corporate plaintiff. Ac- 
cordingly, Brown's testimony is not now 
appraised in like manner as would be the 
testimony of a sole plaintiff taken under 
similar circumstances. 


The court is 


But even if the deposition of Brown be 
regarded as the deposition of the plaintiff, 
the court: still considers that the record 
thus made is not: sufficient to require or 
warrant the entry of a summary judgment. 
To possess that controlling consequence, 
such testimony would have to be accorded 
the effect of nullifying, and barring the 
plaintiff from any right to prove, the mate- 
rial allegations of the complaint. In other 
words, the plaintiff would have to be re- 
garded as having made through Brown in 
his deposition a judicial admission aban- 
doning the, essential allegations of its com- 
plaint. And that consequence may not, as 
the court thinks, be attributed to the pres- 
ent deposition. 


[Use of Deposition] 


It is true that clear, intelligent, un- 
equivocal statements of fact, unfavorable 
to his position taken in his pleading, made 
under oath during the taking of a deposi- 
tion, by a party to an action in full pos- 
session of his mental faculties should be 
considered as conclusively established and 
binding upon him in the absence of an offer 
of any explanation or modification, or of 
a showing of mistake or improvidence, and 
that this consequence should be attributed 
to such statements for the purpose of ruling 
upon a motion for summary judgment. * * * 

But the manner of taking, and the lan- 
guage, of the present deposition persuade 
the court that it does not have that pre- 
cision and decisiveness which are requisite 
for the elimination of the right of a party 
to prove the allegations of his pleading. 
Upon several of the contentions of its 
complaint the plaintiff, upon the trial of 
this action, may well be confounded and 
embarrassed by the answers of Brown in 
his deposition. Those answers may easily 
prove to be significant evidence in the 
defendant’s behalf. But the court is satis- 
fied that they do not constitute either a 
judicial admission by the plaintiff or the 
fallacy of its allegations, or conclusive evi- 
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dence of the unreality of its claims, The 
plaintiff still possesses the right, by any 
evidence within its legitimate: reach, to 
establish the facts asserted in its pleading. 


[Public Injury] 


The defendant in argument insists that the 
plaintiff's pleading does not adequately 
allege an injury to the public in conse- 
quence of the actions charged against the 
defendant and on that account is fatally 
defective. Two answers to that position at 
once arise. Insofar as it asserts an essen- 
tial deficiency in the complaint, it has been 
ruled upon by Judge Trimble adversely to 
the defendant in his denial of the motion 
to dismiss. That conclusion inevitably fol- 
lows from such denial. Secondly, it may 
well be suggested that the public injury is 
sufficiently alleged in the assertion of the 
defendant’s machinations in furtherance of 
its design to secure a monopoly whereby 
the competition to which the public is en- 
titled would be suppressed and destroyed. 


Upon one contention this observation 
may be made. Pressed upon the court by 
the defendant is the thought that what is 
revealed by the complaint and by Brown’s 
testimony is not the suppression of com- 
petition, but rather the existence of a very 
active and vigorous competition, which the 
cited statutes are designed to foster. This 
argument is unrealistic and naive, and alto- 
gether overlooks the realities of the situa- 
tion. It must not be forgotten that one of 
the most potent techniques in the suppres- 
sion of competition is competition itself. 
The ruthless competitive methods of an 
economically powerful industrial entity may 
be and often are oriented towards the 
eventual, and fairly early, destruction of a 
less sturdy competitor. Of such efforts the 
ultimate design is the elimination of com- 
petition and the erection and prosperity of 
monopoly. Therefore, it is not in order to 
insist that the demonstrated current exist- 
ence of vigorous competition nullified a 
charge of the prosecution of an effort, or 
the existence of a conspiracy, to suppress 
competition. 


[Not Necessary to Prove Case in Deposition] 


To the argument by the defendant that 
Brown as a witness failed in his deposition 
to prove the plaintiff's case, a sufficient 
answer is that he was under no necessity 
of making such proof. He had and has 
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the right to unfold his facts in the ordinary 
way at the time of trial. Besides, the plain- 
tiff did not take Brown’s deposition. It 
was taken adversely. Under its circum- 
stances, the plaintiff was under no neces- 
sity of making out its case in the deposition, 
or even of appearing during, or participat- 
ing in, the taking of the testimony. So 
long as the deposition did not constitute a 
demonstration of the invalidity of the plain- 
tiff’s claim, its mere inadequacy to establish 
that claim has no persuasiveness. 


Cited 1953 Trade Cases 
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The court holds only that,the allegations 
of the complaint, already. and correctly con- 
sidered by Judge Trimble tobe adequate 
to warrant the reception of evidence ‘of facts 
supporting the allowance of relief, are not 
inevitably and conclusively, nullified by 
Brown’s deposition. That being true, there 
remain in the case under its pleadings 
genuine issues of material fact. And in the 
face of such issues a summary judgment 
may not properly be granted. 


An order is being made accordingly. 


[67,531] Irving B. Barnett, Nathan A. Fadim, and Leon A. Kaplan v. Warner Bros 


Pictures Distributing Corporation, et al. 


In the United States District Court for the Northern District of Illinois, Eastern Divi- 


51 C 1040. Dated May 12, 1953. 


sion. No. 


Clayton Antitrust Act 


Suit for Civil Damages—Statute of Limitations—Pendency of Government Proceed- 
ing—Effect of Final Judgment Retaining Court’s Jurisdiction.—A suit for ireble damages 
was barred by an Illinois statute of limitations, which provides that actions for a statutory 
penalty shall be commenced within two years next after the cause of action accrues, since 
the action was commenced more than two years after the pendency of Government suits 
against the same defendants, and since the action was commenced more than. two years 
after the alleged unlawful practices by the defendants occurred. Although Section 5 of. the 
Clayton Act suspends the running of a statute of limitations during the pendency of Gov- 
ernment suits, the pendency of such suits ends (1) when a final judgment is entered after 
trial and appellate proceedings are concluded, or (2) when a final judgment is entered 


by consent of the parties. 


The provision in final judgments which retains the jurisdiction 


of the court to modify the judgment does not extend the pendency of such suits. 


See the Sherman Act annotations, Vol. 1, § 1510.60; Clayton Act annotations, Vol. 1, 


§ 2024.10, 2025.12. 
For the plaintiffs: 
For the defendants: 


Memorandum and Order 


[Statute of Limitations Bars Suit] 


CAMPBELL, District Judge [Jn full text ex- 
cept for omissions indicated by asterisks]: 
Plaintiffs, who owned or operated a motion 
picture theatre in Chicago, bring this action 
under Section 4 of the Clayton Act, 15 
U.S. C. A. Sec. 15. They seek treble dam- 
ages for alleged violations of the antitrust 
laws from thirteen producers, distributors, 
or exhibitors of motion pictures. Five de- 
fendants—RKO Radio Pictures, Inc., Para- 
mount Pictures, Inc., Paramount Film 
Distributing Corporation, Balaban & Katz 
Corporation, and Publix Great States 
Theatres, Inc—have moved for summary 
judgment on the ground that this action is 
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John F. Sullivan, Eugene Dupee, Jr., 
Francis E. Matthews, Robert W. Bergstrom, and John Caskey. 


and Elmer Freytag. 


barred, as to them, by the applicable stat- 
ute of limitations. 


Congress has not enacted a statute of 
limitations expressly applicable to actions 
brought under Section 4 of the Clayton Act. 
In Hoskins Coal & Dock Corp. v. Truax 
Traery Coal Co., 7 Cir. [1950-1951 TRrape 
Cases § 62,925], 191 F. 2d 912 (1951), the 
Court of Appeals held that in the absence of 
such a statute, a federal court must look to 
the laws of the state where the cause arises 
and where the suit is brought; and, in de- 
termining which of several state laws will 
control, a federal court is bound by the 
interpretation of the state courts. 


The Court then cited Ill. Rev. 
(1951), c. 83, Sec. 15, which provides: 
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“Actions for damages for an injury to 
the person, or for false imprisonment, or 
malicious prosecution, or a statutory pen- 
alty, or for abduction, or for seduction, or 
for criminal conversation, shall be com- 
menced within two years next after the 
cause of action accrued.” 


The Court of Appeals noted that the IIli- 
nois Supreme Court has held that actions 
for treble damages and attorneys’ fees, 
brought under Illinois statutes, are actions 
for a “statutory penalty” and are encom- 
passed by the two-year limitation prescribed 
by Section 15. According to the Court, an 
action brought under Section 4 of the 
Clayton Act would be construed similarly 
by the Illinois courts; therefore, treble dam- 
age actions under Section 4 are barred two 
years after accrual by the Illinois statute. 


In Schiffman Bros. v. Texas Co., 7 Cir. 
[1952 Trape Cases { 67,270], 196 F. 2d 695 
(1952), the Court of Appeals reviewed its 
reasoning in Hoskins, and again reached the 
Hoskins result. * * * 

* OK Ox 


Nothing more need be said about the ap- 
plicability of the Illinois statute. The court 
has carefully considered plaintiff's argu- 
ment urging disobedience to the Hoskins 
mandate, and if the court were at liberty to 
consider and decide the question anew, the 
argument might prevail. Compare Wolf 
Sales Co. v. Rudolph Wurlitzer Co. [1952 
Trade Cases { 67,321], 105 F. Supp. 506 
(D. C. Colo., 1952). However, under Hos- 
kins and Schiffman, it is the duty of this 
court to hold, as it does, that the Illinois 
two-year statute of limitations is applicable 
to actions brought under Section 4 of the 
Clayton Act. 


[Effect of Prior Government Suits] 


One additional factor must now be con- 
sidered. Plaintiffs contend that the running 
of the statute of limitations has been sus- 
pended during the pendency of certain 
equity suits brought by the United States 
against some of the defendants. Those suits 
are United States v. Balaban & Katz Corpora- 
tion, et al., filed December 15, 1928 (N. D. 
Ill, Equity No. 8854) and United States v. 
Paramount Pictures, Inc., et al., filed July 
ZU LOSS oS. ID IN Yow Ee quityaiNiosuoy ac aa). 
Apparently, the instant action is based in 
part upon matters complained of in the 
government suits. Section 5 of the Clayton 
Act, 15 U. S. C. A. Sec. 16, therefore sus- 
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pended the running of the statute of limita- 
tions during the pendency of those suits. 


The record shows, however, that decrees 
were entered in each of the government 
suits more than two years prior to the 
commencement of this action. In the Bala- 
ban & Katz case, a decree was entered as 
early as 1932; and plaintiffs’ brief indicates 
that the last modification of that decree was 
made in 1940. In the Paramount Pictures 
case, a consent decree applicable to de- 
fendant RKO Radio Pictures was entered 
on November 8, 1948, and another consent 
decree applicable to the defendant Para- 
mount companies was entered on March 3, 
1949. Modifications of the Paramount Pic- 
tures decrees were made after 1949. 


Plaintiffs contend that the Balaban & Katz 
and the Paramount Pictures proceedings 
were pending within two years prior to 
June 29, 1951, the date the complaint in this 
action was filed. This contention is based 
upon several provisions in each of the de- 
crees which reserve the jurisdiction of the 
respective trial courts. Paragraph VIII of 
the RKO decree, for example, provides: 


“Jurisdiction of this cause is retained 
for the purpose of enabling any of the 
parties to this consent decree to apply to 
the Court at any time for such orders or 
direction as may be necessary or appro- 
priate for the construction, modification 
or carrying out of the same, for the en- 
forcement or compliance therewith, and 
for the punishment of violations thereof, 
or for other or further relief.” 


Similar provisions are contained in each of 
the other decrees. 


Plaintiffs argue that the retention of juris- 
diction by the trial court in each of the 
government suits amounts to a “pendency” 
of each suit within the meaning of that 
term in Section 5 of the Clayton Act. Ac- 
cording to plaintiffs’ construction of Section 
5, a government suit remains pending even 
after entry of final judgment, so long as 
there is a possibility, however remote, that 
a court might modify the terms of the 
judgment. This court is not willing to ac- 
cept such a construction of the Section. 


[When Pendency Ends] 


It is the opinion of the court that the 
pendency of a government suit ends (1) 
when final judgment has been entered after 
trial and appellate proceedings are con- 
cluded, or (2) when final judgment is en- 
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tered by consent of the parties. Any other 
construction of Section 5 would lead to 
long, and in some instances permanent sus- 
pensions of all statutes of limitation. Con- 
gress could not have intended such a result. 

Since this action was commenced more 
than two years after the pendency of the 
aforementioned government suits, and since 
this action was commenced more than two 


Cited 1953 Trade Cases 
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years after the alleged unlawful acts by 
the movants occurred, the motions of RKO 
Radio Pictures, Inc., Paramount Pictures, 
Inc., Paramount Film Distributing Corpo- 
ration, Balaban & Katz Corporation, and 
Publix Great States Theatres, Inc., for sum- 
mary judgment are granted, and judgment 
is hereby entered in favor of each of said 
defendants. 


[7 67,532] United States v. The L. D. Caulk Company, Coe Laboratories, Inc., 
Dental Perfection Company, and Stanley E. Noyes. 


In the United States District Court forthe District of Delaware. 


Dated July 6, 1953. 


Civil Action 1372. 


Case No. 1085 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 

United States Equity Suits—Supplemental Answer—Purge of Alleged Unlawful 
Practices After Filing of Complaint—A defendant’s motion to file a supplemental answer 
alleging the purge of alleged unlawful practices after the filing of the complaint was 
granted. The Government’s case will not be affected by the filing of this answer nor will 
the answer change the course of the trial. Without the supplemental answer, it is difficult 
to see how the matter in the answer can be raised. The defendant will be given the oppor- 
tunity to establish a basis for its contention that the subsequent allegedly purging action 
has made the original action moot. Also, the inclusion of such matter in the answer may 
act as a caveat against the entry of a decree without consideration of such matter. 


See the Sherman Act annotations, Vol. 1, { 1610.208, 1610.225. 


For the plaintiff: Julius C. Renniger and James J. Coyle, Trial Attorneys, Washington, 
D. C.; Stanley N. Barnes, Assistant Attorney General, Washington, D. C.; Marcus A. 
Hollabaugh and William L. Maher, Trial Attorneys, Washington, D. C.; and William 
Marvel, United States Attorney, Wilmington, Del. 


For the defendants: Louis Finger (Richards, Layton and Finger), Wilmington, Del., 
and Charles M. Thomas, Washington, D. C., for The L. D. Caulk Co.; Hugh M. Morris 
(Morris, Steel, Nichols and Arsht), Wilmington, Del., for Coe Laboratories, Inc.; and 
Thomas Cooch (Connolly, Cooch and Bove), Wilmington, Del., for Dental Perfection 
Co. and Stanley E. Noyes. 


[Motion To File Additional Answer] their respective answers denying generally 


the principal allegations of the complaint. 


The present questions arise from a mo- 
tion by one of the defendants, L. D. Caulk 
Co., to file an additional answer. In the 
motion Caulk seeks to “aimend” its answer 
by adding a new paragraph 26 (a) and (b). 
Paragraph 26 (a) alleges that subsequent 
to the filing of the complaint, viz., on Janu- 
ary 2, 1952, it granted to a named party a 
non-exclusive, non-assignable license to make, 
use and sell the product set forth in a 


Ropney, District Judge [/n full text except 
for omissions indicated by asterisks]: This is 
an action brought under Sec. 4 of the Sher- 
man Act’ charging defendant Caulk, with 
others, of combining and conspiring to re- 
strain and monopolize trade and commerce 
in the manufacture and sale of certain com- 
modities in violation of Secs. 1 and 2 of the 
Sherman Act. For the purpose of this 
memorandum the allegations of the com- 


plaint are not material save that it is alleged 
that the actions complained of began about 
the year 1942 and continued up to and in- 
cluding the date of the filing of the com- 
plaint, May 16, 1951. The defendants filed 
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designated patent, material in the case, and 
a copy of the license is attached to the de- 
sired supplemental answer. 

Paragraph 26 (b) sets forth that L. D. 
Caulk Co., by confirmed letter of March 10, 
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1953, with an alleged co-conspirator, can- 
celled an existing provision of a license 
agreement, material in the case, so that the 
paragraph referred to has become null and 
void and without any force and effect. A 
copy of the confirmed letter allegedly con- 
stituting a supplement to the license agree- 
ment is attached to the desired supplemental 
answet. 


While the motion seeking the additional 
pleading was entitled a motion to “amend” 
the answer, yet it seems clear that since the 
subject matter to be added occurred subse- 
quent to the filing of the original answer, 
the motion should have been framed under 
Rule 15 (d) of the Rules.of Civil Procedure 
providing for Supplemental Pleadings. * * ** 


Rule (1) provides that the rules “shall be 
construed to secure the just, speedy and 
inexpensive determination of every action.” 
Regardless of the name. given to the new 
pleading sought to be filed it will be con- 
sidered. as a motion to file a supplemental 
answer under Rule 15 (d). This court, in 
Federal Telephone & Radio Corp. v. Associ- 
ated Telephone & Telegraph Co., 88 F. Supp. 
375, gave its views as to the scope, con- 
struction and operation of Rule 15 (d). 
These views will not be here’ repeated. 
eo ok 


[Contentions] 


The plaintiff contends that the proposed 
supplement adds nothing to the original an- 
swer and. does not relate to a material fact 
denying any allegation of the complaint and 
relating to the period 1942-1951. The plain- 
tiff contends that evidence originating or 
brought into being subsequent to joinder 
of issue is not admissible for the purpose 
of disproving an antitrust violation previ- 
ously alleged. In short, the plaintiff, while 
actually or tacitly admitting that transac- 
tions happening after the complaint may 
be considered by the court in connection 
with the decree to be entered or the equita- 
ble relief to be granted, yet insists that such 
matters are not to be received or considered 
in connection with an alleged violation of 
the law at the time the suit was instituted. 


The defendant contends the post-com- 
plaint transactions set forth in the supple- 
mental pleading are admissible and material. 
The defendant contends that they are mate- 
rial in showing the intention of the parties 
and ‘as a basis for a contention that the 


* Bush v. Pioneer Mining Co., 179 Fed. 78. 
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transactions complained of by the plaintiff 
having been purged have become moot and: 
are not to be considered by the court. It 
is contended that unless the supplemental 
answer is allowed, no testimony can be.re- 
ceived as to this matter before a decree if- 
self is being formulated. 


[Opportunity To Show Purge Afforded| 


I am of the opinion that the contentions 
of neither party should be supported to the 
fullest extent. I am of the opinion that the 
plaintiff's case as set out in its complaint 
will not be affected by the filing of the sup- 
plemental answer. The case of the plaintiff 
as embraced in its complaint cannot be 
changed by the supplemental answer and 
the plaintiff compelled, against its consent, 
to amend its complaint.’ 


I am not to be understood that the filing 
of the supplemental answer will change the 
course of the trial. It is my view that the 
court, upon motion or otherwise, will order 
the trial to first proceed upon the case as 
embraced in the complaint and original 
answer, and after that proceed, if desirable 
or then determined, to the consideration of 
the matter raised by the supplemental answer. 


In this way if the allegations of the com- 
plaint have been established there will exist 
some basis for the consideration of the purg- 
ing effect of the post complaint matters set 
out in the supplemental answer and without 
the establishment of the original complaint 
no purging effect may be material. In this 
way prior to the actual determination of the 
liability of the defendant, such defendant 
will be given an opportunity to establish a 
basis for its contention that the subsequent 
allegedly purging action has made any 
original action moot. Without the supple- 
mental answer it is difficult to see how 
this question can be raised. The defendant 
should have the opportunity to present the 
question even though a recent decision of 
the Supreme Court (May 25, 1953) in U. S. 
v. W. T. Grant Co., et al., [1953 TrapE CASES 
J 67,493], 21 L. W. 4384, has held the “vol- 
untary cessation of allegedly illegal con- 
duct does not deprive the tribunal of power 
to hear and determine the case; i. e., does 
not make the case moot” and “along with 
its power to hear the case the court’s power 
to grant injunctive relief survives discon- 
tinuance of the illegal conduct.” 


3 Hbel v. Drum, 55 F. Supp. 186. 
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[Post Complaint Matter] 

Concededly, the court in determining the 
decree to be entered or the equitable relief 
to be accorded, may consider post complaint 
matter. The inclusion of such matter in a 
supplemental answer may act as a caveat 
against a decree without consideration of 
the matter so alleged. 


The cases show a general liberal tendency 
in contruing the rules. Sylvania Industrial 


[] 67,533] 
Inc. 


In the Circuit Court of the Thirteenth Judicial Circuit in and for 
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Corp. v. Visking Corporation, 132 F, 2d 947, 
Was in infringement suit. The plaintiff was 
found to have misused his patent as of April 
3, 1941. The court allowed the filing of a 
supplemental complaint showing a purging 
of the misuse after the date of the decision 
itself. 


Leave to file the supplemental answer i: 
granted and an appropriate order may be 
submitted. 


Miles Laboratories, Inc. v. Kennedy M. Eckerd and Eckerd’s of Tampa, 


Hillsborough 


County, Florida. No. 93309-C. Filed June 19, 1953. 


Fiorida Fair Trade Act 


Resale Price Maintenance—Enforcement of Fair Trade Prices—Injunction. 


An ap- 


plication for a temporary injunction to restrain defendants from selling the plaintiff’s 
product at a price below that set by the plaintiff pursuant to the Florida Fair Trade Act 
was denied upon the authority of Seagram-Distillers Corp. v. Ben Greene, Inc., 1950-1951 


TRADE Cases § 62,913, and Liquor Stores, Inc. v. 


TRADE CASES J 62,396. 


Continental Distilling Corp., 1948-1949 


See the Resale Price Maintenance Commentary, Vol. 2, § 7128; State Laws annotations, 


Vol. 2, {| 8164. 


For the plaintiff: Fowler, White, Gillen, Yancey and Humkey, Tampa, Florida. 


For the defendants: Shackleford, Farrior, Shannon and Stallings, Tampa, Florida. 


Order Dismissing Amended Complaint and 
Denying Temporary Injunction 


[Fair Trade Complaint Dismissed] 


SANDLER, Circuit Judge [Jn full text]: 
This cause is before the Court upon ap- 
plication contained in the Amended Com- 
plaint for a temporary injunction restraining 
the defendants from selling plaintiff's prod- 
uct, Alka-Seltzer, at a price below that set 
by the plaintiff pursuant to Chapter 25204 
Laws of 1949, and upon the motion filed 
herein by the defendants to dismiss said 
Amended Complaint, which motion by ref- 
erence contains all the grounds set forth 
in the motion of the defendant, Kennedy 
M. Eckerd, to dismiss the original Com- 
plaint. 

Certain affidavits, identified as plaintiff's 
exhibits mala Ge Li DAY He” 8) ves Ge Lol ar ad 
and “I,” have been offered in evidence on 
behalf of the plaintiff and an affidavit, iden- 
tified as defendants’ exhibit “1.,” has been 
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offered in evidence on behalf of the de- 
fendants. There were no objections to the 
introduction in evidence of any of the said 
affidavits except that the defendants ob- 
jected to paragraphs numbered 4 and 5 of 
the affidavit of John A. Cawley, exhibit 
“B” on behalf of the plaintiff, on the 
ground that the references to alleged com- 
munications were not verified either by 
attaching the original letters or communica- 
tions in full or by the affidavits of the 
authors of said letters or communications. 
For the reasons hereafter appearing, the 
Court does not deem it necessary to rule 
on such objection. Except as recited above, 
all of said affidavits have been received in 
evidence and considered by the Court; and 
the Court, having heard at length argument 
of counsel for the respective parties, it is 
therefore, upon the authority of Seagram- 
Distillers Corp. v. Ben Greene, Inc. |1950- 
1951 Trapve Cases § 62,913], — Florida —, 
54 So. 2d 235, and Liquor Store Inc. v. Con- 
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tinental Distilling Corporation [1948-1949 
Trave Cases § 62,396], — Florida —, 40 
Sowcdes7ir 

Ordered, adjudged and decreed that the 
defendants’ Motion to Dismiss the Amended 
Complaint be and the same is hereby sus- 
tained and said Amended Complaint is 
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hereby dismissed with prejudice. It neces- 
sarily follows, therefore, that it is further 
ordered, adjudged and decreed that the 
plaintiff's application for a temporary in- 
junction, contained in the Amended Com- 
plaint, be and the same is hereby denied. 


[67,534] Leonard Martinez v. Julian Martinez, et al. 


In the California District Court of Appeals for the Second Circuit, Division Two. 
Civ. No. 19256. Dated June 16, 1953. 


Appeal from a judgment of the Superior Court of Los Angeles County. Percy HIcuHrT, 
Judge pro tem.* Affirmed. 


California Contracts in Restraint of Trade Law 


State Laws—Agreement Not to Compete—Indeterminate Period of Time—Construc- 
tion of Agreement.—The reformation of an agreement concerning the sale of a ship supply 
business so as to include an agreement by the seller not to compete with the buyer was 
affirmed. However, since the evidence established the fact that the seller agreed he would 
never reengage in a similar business in a specified county, the agreement will be construed 
to mean that the seller is prohibited from reengaging in a like business for the period 


permitted by Section 16601 of the Business and Professions Code. 
See the State Laws annotations, Vol. 2, J 8076. 


For the appellants: George W. Trammell. 


For the respondent: Alfred Einstein, V. Lustig, and Stead and Boileau. 


[Oral Agreement Not To Compete] 


Action to reform a written sales agree- 
ment. Judgment for plaintiff affirmed. 

McComp, Justice [Jn full text except for 
omissions imdicated by asterisks|: From a 
judgment in favor of plaintiff after trial 
before the court without a jury in an action 
to reform a written agreement for the sale 
of a ship supply business in San Diego 
County, defendant appeals. 


Facts: Plaintiff alleged that on or about 
January 3, 1948, plaintiff and defendant 
entered into an oral agreement for the sale 
of defendant’s ship supply business to plain- 
tiff; that in said oral agreement the parties 
stipulated that defendant would not there- 
after reengage in the same or a similar 
business in San Diego County while plain- 
tiff operated the same or while any pur- 
chaser of the business from plaintiff operated 
it; that a written agreement later executed 
by the parties did not contain such restric- 
tive covenant and that the written agree- 
ment should be reformed so as to include it. 

The trial court found that all of the 
grounds for reformation of the written 


agreement existed and rendered judgment 
directing its reformation. 


[Evidence] 


Questions: First: Was there substantial 
evidence to sustain the trial court's finding 
that: 


(a) Defendant in its oral agreement of 
January 3, 1948, for the sale of its business 
agreed with plawntiff not to thereafter enter 
into a competitive business in San Diego 
County ? 


Yes. Plaintiff gave direct testimony that 
defendant at the time the oral agreement 
was made agreed he would not reengage 
in the same or a similar business in San 
Diego County. This testimony sustains the 
questioned finding of fact. We must, of 
course, disregard all conflicting and con- 
trary evidence. 


(b) Defendant solicited plaintiff’s customers ? 


Yes. In his answer defendant expressly 
admitted he had done so. * * * This 
admission sustains the questioned finding. 


* Assigned by Chairman of Judicial Council. 
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[Agreement Limited] 


(c) Defendant's agreement to stay out of a 
similar business in San Diego “so long as the 
buyer (plaintiff) or any person deriving title 
to the good will carries on a like business” 
was inconsistent with plaintiff’s claim that 
defendant would stay out of stch business for 
a period of 10 years? 

No. Plaintiff testified as follows, “a. 

I said, ‘Will you show me where you won't 
come back in the same business in San 
Diego County for a period of ten years?’ 
He said, ‘Right here, that means the good 
will, that means I won’t come down for- 
ever. I am through with San Diego.’ at 

The testimony established the fact that 
defendant agreed he would never reengage 
in a similar business in San Diego County. 
Section 16601 of the Business and Profes- 
sions Code provides that an agreement to 
stay out of business must be limited to a 
period so long as the buyer or any person 
deriving title to the good will carries on 
a like business. Where the agreement is 
indeterminate, as in the instant case, it will 
be construed to mean the vendor is pro- 
hibited from reengaging in a like business 
for the period permitted by law. (Mahlstedt 
v. Fugit [1946-1947 Trane Cases { 57,582], 
79> Gal Appa Zds 502506816) el S0n eacd 
777\; Gregory v. Spieker, 110 Cal. 150, 153 
et seq. [42 P. 576, 52 Am. St. Rep. 70].) 
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Therefore the trial court in its finding 
properly limited defendant’s agreement to 
refrain from engaging in the same or a 
similar business for the legal period. 

Second: Did the trial court’s finding that 
the representations made by defendant were 
known or ought to have been known by him 
to be fraudulent, and that plaintiff believed 
them and in reliance thereon executed the 
written agreement, find support in the evidence? 

Yes. The trial court found that except 
as found not to be true, all allegations con- 
tained in plaintiff's second amended com- 
plaint were true. Such practice though not 
the best is proper and has been recognized 
as sufficient to sustain a judgment. (Ala- 
meda County v. Crocker, 125 Cal. 101, 103 
et seq. [57 P. 766].) 

Kk x 


Third: Was the judgment fatally defective 
because the trial court found in favor of 
plaintiff on inconsistent causes of action, to 
wit, that plaintiff was guilty of fraud and also 
that there was a mutual mistake of the parties 
relative to the written agreement? 


No. Where there are inconsistent causes 
of action, each of which is supported by the 
evidence as in the instant case, on appeal 
the judgment will not be reversed because 


of such inconsistencies. 
Kk ok x 


Affirmed. 
Moore, P. J. and Fox, J., concurred. 


[7 67,535] The B. F. Goodrich Company v. Federal Trade Commission, et al., No. 
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No. 11650. Pacific Tire & Rubber Company v. Federal Trade Commission, et al., No. 
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No. 11652. Mansfield Tire & Rubber Company v. Federal Trade Commission, et al., No. 
11653. Carlisle Corporation v. Federal Trade Commission, et al, No. 11654. Durkee- 
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In the United States Court of Appeals for the District of Golumbia Circuit. Decided 
July 16, 1953. 


Appeals from the United States District Court for the District of Columbia. 


Robinson-Patman Price Discrimination Act 


Price Discrimination and Quantity Discounts—Quantity-Limit Rule for Tires and 
Tubes—Jurisdiction of Court to Review Rule—Nature of Damage Alleged.—The dismissal 
of actions brought by manufacturers, purchasers, and dealers of tires and tubes for 1 injunc- 
tions against Quantity-Limit Rule 203-1, which generally provides that no difference in 
price based upon quantity purchased will be permitted for a quantity in excess of a carload 
lot, was reversed, and the actions were remanded with directions to the district court to 
entertain the actions. Furthermore, if upon hearing in the district court it develops that 
some of the plaintiffs are not actually threatened with damage by way of disruption of 
business, those complaints can be dismissed. It appeared that some of the plaintiffs have 
a clear standing to sue because they alleged that the Rule would seriously disorganize 
their businesses; that all of the plaintiffs are in substantially the same position; that, if 
the action of any one of the plaintiffs lies, all the others would have substantial basis to inter- 
vene; that a true case or controversy is present; that the threat of disruption of business is 
immediate; that consequences of non-compliance are not restricted to possible Federal 
Trade Commission action; and that treble damage suits and the cancellation or refusal 
to renew contracts are other realistic potentialities. The complaints allege, in some 
instances, the type of damage which wiil support injunctive relief against an administrative 
regulatory order. 


See the Robinson-Patman Act annotations, Vol. 1, § 2212.313. 


For the appellants: Mathias F. Correa and Lowell Wadmond, both of the bar of 
the Supreme Court of New York, pro hac vice, by special leave of Court, for appellants 
in Nos. 11644, 11645, 11646, 11647, 11649, 11650, 11651, 11652, 11653, 11654, 11655, 11656, 
11657, 11658, 11659, 11661 and 11662. J. Paull Marshall was on the brief for appellant in 
No. 11644. H. Douglas Weaver entered an appearance for appellant in No. 11645. James 
E. Greeley was on the brief for appellant in No. 11646. Harold F. Baker and Louis A. 
Gravelle entered appearances for appellant in No. 11647. Henry F. Butler was on the brief 
for appellant in No. 11649. Charles Walker was on the brief and Jackson Brodsky entered an 
appearance for appellants in Nos. 11650, 11651, 11652 and 11653. William H. Pavitt, Jr., 
entered an appearance for appellants in Nos. 11654 and 11662. Narvin B. Weaver was on 
the brief for appellant in No. 11655. George M. Morris and John H. Pratt entered appear- 
ances for appellant in No. 11656. John H. Dorsey entered an appearance for appellant in 
No. 11657. James M. Desmond was on the brief and Roy B. Kelly entered an appearance 
for appellant in No. 11658. Lawrence C. Moore was on the brief for appellant in No. 
11659. Alfons B. Landa and Raymond C. Cushwa entered appearances for appellant in 
No. 11661. John M. Berent, of the bar of the Supreme Court of Illinois, pro hac vice, by 
special leave of Court, with whom J. Strouse Campbell was on the brief, for appellants in 
No. 11648. John A. Barr, of the bar of the Supreme Court of Illinois, pro hac vice, by 
special leave of Court, with whom Robert L. Wright was on the brief, for appellant in 
No. 11660. Hammond E. Chaffetz, with whom Herbert J. Miller, Jr., and Perry S. Patter- 
son were on the brief, for appellant in No. 11663. 


For the appellees: Philip R. Layton, Attorney, Federal Trade Commission, of the 
bar of the Supreme Court of Colorado, pro hac vice, by special leave of Court, wih whoin 
Charles M. Irelan, United States Attomey, at the time of argument, Willian, R. Glendon 
and Ross ©’ Denecie Assistant United States Attorneys at the time of argument, and 
Joseph E. Sheehy, Director, Bureau of Antimonopoly, Federal Trade Commission, were 
on the brief. 


Reversing and remanding judgments of the U. S. District Court, District of Columbia, 
1952 Trade Cases { 67,367. 


Before Witpur K. Miter, PrerryMAN and Wasurncron, Circuit Judges. 
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[Quantity-Limit Ru’e Attacked] 


PRETTYMAN, Circuit Judge [Jn full text]: 
Appellants are organizations engaged in the 
rubber tire and tube business, as manu- 
facturers, purchasers and dealers. They 
were plaintiffs in the District Court in civil 
actions which sought injunctions against an 
order of the Federal Trade Commission, 
known as Quantity-Limit Rule 203-1; 
promulgated to become effective April 7, 
1952. They also sought declaratory judg- 
ments. The District Court dismissed the 
complaints for lack of jurisdiction and also 
for failure to state a claim upon which relief 
could be granted. 


The controversy arises from a section of 
the Robinson-Patman Act?’ and specifically 
from the second of two provisos in it. The 
section makes it unlawful for any person 
engaged in interstate commerce to dis- 
criminate in price between purchasers of 
commodities, where the effect of the dis- 
crimination may be substantially to lessen 
competition or tend to create a monopoly. 
Then follow the two provisos, and they 
read: 


“* * * Provided, That nothing herein 
contained shall prevent differentials which 
make only due allowance for differences 
in the cost of manufacture, sale, or de- 
livery resulting from the differing methods 
or quantities in which such commodities 
are to such purchasers sold or delivered: 
Provided, however, That the Federal Trade 
Commission may, after due investigation 
and hearing to all interested parties, fix 
and establish quantity limits, and revise 
the same as it finds necessary, as to 
particular commodities or classes of com- 
modities, where it finds that available 
purchasers in greater quantities are so 
few as to render differentials on account 
thereof unjustly discriminatory or pro- 
motive of monopoly in any line of com- 
merce; and the foregoing shall then not 
be construed to permit differentials based 
on differences in quantities greater than 
those so fixed and established: * * *.” 


The first of these provisos has Acquired 
a name in the trade—the cost justification 
proviso. It provides, as its text shows, that 
price differentials which make no more than 
due allowance for certain differences in costs 
are permitted. Those differences in costs are 
those resulting from (1) differing methods 
by which the commodities are sold and (2) 
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the quantities in which they are sold. The 
second proviso has also acquired a name— 
the quantity-limit proviso. As its text shows,’ 
it gives the Commission power to fix for 
price purposes quantity limits as to par- 
ticular commodities under certain condi-: 
tions. The conditions are that it must find 
that big quantity purchasers are so few: 
that lowered prices on account of those 
quantities would be unjustly discriminatory. 
in favor of those few or would tend to 
create monopoly. 

Control of prices in commodity markets 
is a complicated busines. But the rationale 
of this section of the statute, with these 
two provisos, seems clear upon its face. 
Discrimination in prices among customers 
is one clear method of lessening competi- 
tion and creating monopoly. At the same 
time, if a customer purchases in quantities 
which permit economies in manufacture, 
those economies ought properly to be passed 
along to the ultimate consumer. So much 
is in the public interest. Similarly, if cer- 
tain customers make their purchases in such 
manner or on such terms that economies in 
manufacture are effected, the ultimate con- 
sumer ought to share in those lessened 
costs. That also is in the public interest. 
there is present in those beneficial circum- 
However, and again at the same time, 
stances a precisely opposite possibility. If 
a customer or a smaller number of cus- 
tomers are able to make purchases in such 
enormous quantities as to lessen manu- 
facturing costs, and hence ultimate prices, 
below the possibility of competition from 
customers buying in less quantities, monopoly 
would quickly ensue—or so Congress evi- 
dently thought. The Commission is em- 
powered to prevent that result. It is given 
authority to fix a limit beyond which the 
quantities purchased can have no effect in 
lessened prices. Such an attempt by the 
Commission—in fact its first attempt—is 
the subject matter of the present case. 


[“Dealer” System] 


Two different methods of selling rubber 
tires and tubes are involved. One is the 
so-called “dealer” system. In it goods bear- 
ing the manufacturers’ brand names are 
sold to distributors or dealers, who in turn 
resell them, either at wholesale or at retail, 
to consumers. Under trade custom the 


117 Fed. Reg. 113 (1952), 16 Code Fed. Regs. 
§ 310.1. 
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manufacturers allow to these purchasers dis- 
counts based upon the amounts purchased 
by each ot them annually. As annual vol- 
ume increases, so does the size of the dis- 
count. This custom results in a price structure 
based upon annual purchases. Fourteen 
manufacturers and thirty-five independent 
tire dealers complain in the present case 
that the proposed rule of the Commission 
would adversely affect, if not destroy, this 
price structure. 


[“Private Brand” System] 


Vhe other method of selling here in- 
volved is the sale of goods bearing the pur- 
chaser’s, instead of the manufacturer’s, 
brand name—the so-called “private brand” 
arrangement. These purchasers perform 
some distribution functions—warehousing, 
advertising, credit, etc-—and bear some dis- 
tribution costs otherwise borne by the 
manufacturers. Under trade custom the 
prices in these sales are based upon long- 
term contracts which usually provide for 
prices at cost of production plus an allow- 
ance of profit. Twelve plaintiffs complain 
that the Commission order would adversely 
affect, if not destroy, these private brand 
price structures. 


[Validity of Rule Not in Issue| 


The order of the Commission which is 
the subject of the plaintiffs’ attacks is as 
follows: 


“The quantity limit as to replacement 
tires and tubes made of natural or 
synthetic rubber for use on motor vehicles 
as a class of commodity is twenty 
thousand (20,000) pounds ordered at one 
time for delivery at one time.” * 


Twenty thousand pounds are a carload. 
Translated somewhat roughly, the order of 
the Commission says that no difference in 
price based upon quantity purchased will 
be permitted for a quantity in excess of a 
carload lot. Plaintiffs say that the effect 
of the order would be to outlaw the exist- 
ing price structures for both dealers and 
private brands, and that that is the purpose 
of the order. They say that the Commission 
intends to revolutionize the methods by 
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which the industry conducts its business. 
They also say that the order has many 
fatal procedural and substantive defects. 
The Commission says, on the other hand, 
that it has found in the industry the condi- 
tions described in the second proviso of the 
statute and that these make necessary the 
quantity limit which it has formulated. It 
also says that its order is in all respects 
valid and proper. 

We do not have before us at this time any 
question as to the validity of the order itself 
Our problems are whether the District 
Court had jurisdiction and whether the com- 
plaints stated a claim upon which relief 
could be granted. Those problems boil 
down to whether the complaints allege the 
sort of damage which will support injunc- 
tive relief against an administrative regula- 
tory order.’ 


[Nature of Damage] 


We turn to the complaints. They differ 
in some respects. Generally speaking the 
distributors who operate under cost-plus 
price contracts and perform certain distribu- 
tion services allege that compliance with the 
proposed rule would destroy their ability 
to compete with other distributors who do 
not bear such costs. For example, the 
American Oil Company alleges that it has 
such a contract with the Mansfield Tire & 
Rubber Company, under which the tires 
bear the “Amoco” brand and the purchaser 
takes delivery at the factory and performs 
all distribution services. It alleges that 
Mansfield has threatened to terminate the 
contract if the Commission order becomes 
effective, and that compliance with the order 
would destroy the facilities used to handle 
this business and also the value of brand 
goodwill. Amoco says that, if it complied 
with the order and continued its present 
system of doing busines, it would be paying 
Mansfield for services which it (Amoco) 
performed. Non-compliance, says this Com- 
pany, would subject it to treble damage 
suits. Plaintiff Montgomery Ward says that 
compliance with the proposed order would 
cause breach of its contracts for the pur- 
chase of tires and abandonment of business 
arrangements of very substantial value and 


3In its Statement with respect to its findings, 
the Commission held in direct terms that the 
proposed order would apply to purchases on 
cost-plus contracts, which seemingly do not in- 
volve quantity differentials. 

4See Sec. 10(d) of the Administrative Pro- 
cedure Act, 60 Stat. 243 (1946), 5 U. S. G. A. 


{| 67,535 


§$ 1009(d); Columbia Broadcasting System v. 
United States, 316 U. S. 407, 86 L. Ed. 1563, 
62 S. Ct. 1194 (1942); Stark v. Wickard, 321 
U. S. 288, 88 L. Ed. 733, 64 S. Ct. 559 (1944); 
Joint Anti-Fascist Refugee Committee v. Mc- 
Grath, 840 USS. 4235595 2. deel, 1 AS) ie, 
624 (1951). 


\ 
Copyright 1953, Commerce Clearing House, Inc. 


Number 272—65 
7-28-53 


would subject it to possible liability for 
breach of contracts and to loss of sales. 
Non-compliance, says Montgomery Ward, 
would subject it to treble damage suits. 
Other distributors operating under cost-plus 
contracts make somewhat less specific al- 
legations than the foregoing by Amoco and 
Montgomery Ward, but they allege that 
compliance with the rule would prevent 
them from performing distribution services 
and thus impair their competitive positions 
in the market. 


The manufacturers who operate under 
cost-plus contracts allege that the proposed 
order would “adversely disturb” the present 
distribution system, which is based upon 
the economically sound premise of com- 
pensating for distribution services performed 
by their purchasers. They allege that the 
complete disruption of that system would 
disturb commercial relationships to an ex- 
tent “which cannot be foreseen” and would 
disrupt contractual relationships. Non-com- 
pliance, they say, would subject them to 
possible treble damage suits. The extent 
of the loss and damage, they allege, “can- 
not be forecast”. One such company, United 
States Rubber, says that if it complies it 
will be faced with the risk of losing its 
sales to cost-plus dealers and to independent 
dealers. Other manufacturers are less specific 
in their allegations. 


In respect to annual volume (dealer) 
pricing, the allegations by the manufacturers 
are general rather than specific. They say 
that compliance with the order would cause 
disruption of business and uncertainty as to 
the continuance of contractual relationships 
and of customers. 


[Other Cases] 


Some of the above-described allegations 
clearly bring the complainants within the 
doctrine of the Colwmbia Broadcasting® and 
Joint Anti-Fascist® cases. 


In the Columbia Broadcasting case the 
Federal Communications Commission, pur- 
suant to its rule-making power, had entered 
an order which would require denial of a 
license to any broadcaster having certain 
types of contracts with networks. Columbia 
was a network with large investments and 
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extensive business. It alleged that due to 
the order its station customers would not 
negotiate for or renew the contracts, and 
that consequently its ability to conduct its 
business was seriously impaired and its 
earnings and the value of its property re- 
duced. The Court said that according to 
the complaint “it is evident that application 
by the Commission of its regulations in ac- 
cordance with their terms would disrupt 
appellant’s broadcasting system and seriously 
disorganize its business.” * The Court held 
that regulations which operate to control 
contractual relationships and which affect 
or determine rights generally, even though 
not directed to any particular person or 
corporation, may be reviewable by the 
courts. It pointed out that operation of the 
order in question was not subject to future 
administration determination, except for de- 
cisions as to whether given contracts were 
within the order. The purpose of review 
would be defeated, the Court said, “if a 
suitor were unable to resort to them to 
avoid reasonably anticipated irreparable in- 
jury resulting from such legal consequences 
of the Commission’s order, merely because 
the Commission as yet has neither refused 
to renew a license, as the regulations re- 
quire, nor cancelled a license, as the regu- 
lations permit.” * The opinion in the case is 
an exhaustive treatment of the entire sub- 
ject. The decision sustained the right of 
Columbia to review of the Commission 
order. 
| Factors in the Actions| 


In the case at bar several things appear. 
In the first place, as we have said, some of 
the plaintiffs have clear standing to sue 
under the doctrine of the Columbia Broad- 
casting case. In the second place, it is clear 
from a reading of the complaints that all 
the plaintiffs are in substantially the same 
position in respect to the proposed order. 
The allegations make clear that the con- 
templated effects of the order will be in- 
dustry-wide, not merely applicable to the 
peculiar circumstances of any one, or of a 
few, of the plaintiffs. In the third place, 
it is obvious that, if the action of any one 
of these plaintiffs lies, all the others would 
have substantial basis to intervene, and in 
any event the validity of the order would 


5 Columbia Broadcasting System v. United 
States, 316 U. S. 407, 86 L. Ed. 1563, 62 S. Ct. 
1194 (1942). 
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be the question in any one such action. In course, penalties involved. Plaintiffs are in 
the fourth place, there is certainly here substance in about the same situation as 
present a true case or controversy; no mere was Columbia Broadcasting System. 
advisory opinion is sought. The threat of 

disruption of business as alleged in the [Cases Remanded] 

complaints is immediate. The consequences 


of non-compliance are not restricted to i : 
possible Commission action. Treble damage cases under the circumstances is to remand 


suits by competitors or others and the can- them all with directions to the District 
cellation or refusal to renew contracts are Court to entertain them as an initial step, 
other realistic potentialities. and if upon hearing it develops that some 
of the plaintiffs are not actually threatened 
with damage by way of disruption of busi- 
ness, those complaints can be dismissed. It 
would seem unnecessary to say, but out of 
abundance of caution we do say, that nothing 
in this opinion is to be construed as intimat- 
ing any opinion one way or the other 
upon the validity of the Commission’s order. 
We have before us only the question of 
jurisdiction and of the sufficiency of the 
complaints. For those purposes we treat 
as true the allegations of the complaints. 
What the result of the trial on the merits 
may be we in no way attempt to forecast. 

The judgments of the District Court wil! 
be reversed and the cases remanded for 
further proceedings in accord with this 
opinion. 


We think the proper disposition of the 


Some contention revolves about the fact 
that the Commission order, being entered 
under the provisos here involved, would 
simply deprive the companies of a possible 
defense to charges of violating the basic 
provisions of the statute. The order would 
not by direct application invalidate or pro- 
hibit any contract or price arrangement. 
Only if the companies proposed price dif- 
ferentials based upon quantity purchases in 
excess of the prescribed quantity limit 
would the order affect their business. It is 
also said that plaintiffs may have other 
possible defenses to alleged violations of 
the price discrimination prohibitions. But 
we think these contentions are unrealistic. 
Upon the allegations of the complaints the 
threats of damage are direct and immediate 
in a very practical sense. An there are, of Reversed and remanded. 


[67,536] Transamerica Corporation v. Board of Governors of the Federal Reserve 
System. 


In the United States Court of Appeals for the Third Circuit. No. 10,768. Argued 
March 16, 1953. Filed July 16, 1953. 


Petition to review the order of the Board of Governors of the Federal Reserve 
System. 


Clayton Antitrust Act 


Stock Acquisitions—Applicability of Prohibitions to Commercial Banks—Corpora- 
tions Engaged in Commerce.—Commercial banks (the stock of which are involved in a 
proceeding under Section 7 of the Clayton Antitrust Act) which are engaged in inter- 
state commerce were held to be within the purview of Section 7 of the Clayton Act, 
although it was contended that under Section 11 of the Act the only authority given to 
the Board of Governors of the Federal Reserve System is to enforce compliance with 
those sections of the Act which are “applicable to banks, banking associations and trust 
companies,” and that the provisions of Section 7 do not apply to such institutions. 
Neither Section 8, which deals specifically with interlocking directors of banks nor the 
legislative history of the Act indicate that Congress did not intend by Section 7 to exer- 
cise its power under the commerce clause of the Constitution to the fullest extent. 


See the Clayton Act annotations, Vol 1, f 2027. 


; Stock Acquisitions—Substantial Lessening of Competition—Area of Effective Com- 
petition—Competition Between the Acquired Companies.—An order requiring a bank 
holding company to divest itself of specified stocks of commercial banks on the ground 
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that the acquisitions of such stocks constituted a violation of Section 7 of the Clayton 
Act was set aside because the facts did not support the finding that the effect of the 
company’s holding and use of the stocks may be to substantially lessen competition in 
commercial banking in a five-state area. The finding was not directed to competition 
between the acquired banks, and it set up a five-state area of competition for which 
there was no support in the evidence and which was inconsistent with a finding that 
the business of commercial banks is largely local. The ban imposed by Section 7 in 
this regard is solely against acquisitions which may have the effect of substantially 
lessening competition between the companies acquired. Therefore, there must be a 
determination of the area of effective competition between the companies involved before 
the question of competition between them may be considered. Also, it must appear that 
substantial competition exists between the acquired companies which may be subject to 
substantial lessening as the result of their acquisition by a common owner. 


See the Clayton Act annotations, Vol. 1, { 2027.13, 2027.232. 


Stock Acquisitions—Tendency To Create a Monopoly—Area of Effective Competi- 
tion.—An order requiring a bank holding company to divest itself of specified stocks of 
commercial banks on the ground that the acquisitions of such stocks constituted a violation 
of Section 7 of the Clayton Act was set aside because the facts did not support the 
finding that the cumulative effect of such acquisitions may be to create a monopoly in 
commercial banking within a five-state area. Since monopoly involves the power to 
eliminate competition, a lessening of competition is relevant in the determination of the 
existence of a tendency to monopolize. Therefore, the area or areas of existing effective 
competition in which monopoly power might be exercised must first be determined. 
Thus, where there is no finding that the five states constitute a single area of effective 
competition among commercial banks, and it has been found that the local community 
is the true competitive banking area, the conclusion of a tendency to monopolize in a 
five-state area fails. 


See the Clayton Act annotations, Vol. 1, J 2027, 2027.232. 


Stock Acquisitions—Legality—Applicability of Doctrine Under Section 3 of the Clay- 
ton Act.—The acquisition of the stock of two or more corporations engaged in interstate 
commerce is not per se a violation of Section 7 of the Clayton Act. Such acquisitions are 
unlawful only if their effect may be in fact to substantially lessen competition between 
such corporations or to tend to create a monopoly. Thus, under Section 7, contrary to 
the rule under Section 3, the lessening of competition and the tendency to monopoly must 
appear from the circumstances of the particular case and be found as facts before the 
sanctions of the statute may be invoked. Evidence of mere size and participation in a 
substantial share of the line of business involved is not sufficient. 


See the Clayton Act annotations, Vol. 1, J 2027. 

For the petitioner: Gerhard A. Gesell, Washington, D. C. 
For the respondent: J. Leonard Townsend, Washington, D. C. 
Before Maris, GoopricH and KALopNeEr, Circuit Judges. 


Opinion of the Court years it and its predecessors have continu- 


[Review of Stock Divestiture Order] 


Maris, Circuit Judge [/m full text]: Trans- 
america Corporation, a corporation of Dela- 
ware, has petitioned this court to review 
an order of the Board of Governors of the 
Federal Reserve System entered against it 
under Section 11 of the Clayton Act to 
enforce compliance with Section 7 of the 
Act. The Board’s complaint was issued 
June 24, 1948 charging Transamerica with 
having violated Section 7 in that for many 
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ously and systematically been acquiring the 
stocks of independent commercial banks lo- 
cated in the five States of California, Ore- 
gon, Nevada, Washington and Arizona, and 
that the effect of such acquisitions may be 
to substantially lessen competition, restrain 
commerce or tend to create a monopoly. 
Hearings were held on the Board’s com- 
plaint before a member of the Board as 
hearing officer. The hearing officer sub- 
mitted recommended findings to the Board 
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to which exceptions were filed. After hear- 
ing the exceptions the Board, two mem- 
bers dissenting, on March 27, 1952 entered 
the order here challenged, finding that Trans- 
america’s acquisitions and ownership of the 
stocks of the various banks named in the 
complaint constituted a violation of Section 
7 of the Clayton Act and requiring Trans- 
america to divest itself of all such stocks, 
except that of Bank of America National 
Trust and Savings Association, within an 
overall period of two years and ninety days. 


{Section 7 Applicable to Banks] 


At the outset we are confronted with a 
question of jurisdiction. Transamerica sought 
to have the Board’s complaint dismissed 
and here seeks to have it set aside upon 
the ground that under Section 11 of the 
Clayton Act the only authority given to 
the Board is to enforce compliance with 
those sections of the Act which are “appli- 
cable to banks, banking associations and 
trust companies,” and that the provisions of 
Section 7 here sought to be enforced do not 
apply to such institutions. To determine 
the validity of this contention we turn first 
to the language of Section 7 of the Clayton 
Act, which is as follows: 


“Sec. 7. That no corporation engaged 
in commerce shall acquire, directly or 
indirectly, the whole or any part of the 
stock or other share capital of another 
corporation engaged also in commerce, 
where the effect of such acquisition may 
be to substantially lessen competition be- 
tween the corporation whose stock is so 
acquired and the corporation making the 
acquisition, or to restrain such commerce 
in any section or community, or tend 
to create a monopoly of any line of com- 
merce. 


“No corporation shall acquire, directly 
or indirectly, the whole or any part of the 
stock or other share capital of two or 
more corporations engaged in commerce 
where the effect of such acquisition, or the 
use of such stock by the voting or grant- 
ing of proxies or otherwise, may be to 
substantially lessen competition between 
such corporations, or any of them, whose 
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stock or other share capital is so acquired, 
or to restrain such commerce in any sec- 
tion or community, or tend to create a 
monopoly of any line of commerce. 


“This section shall not apply to corpo- 
rations purchasing such stock solely for 
investment and not using the same by 
voting or otherwise to bring about, or in 
attempting to bring about, the substantial 
lessening of competition. Nor shall any- 
thing contained in this section prevent a 
corporation engaged in commerce from 
causing the formation of subsidiary cor- 
porations for the actual carrying on of 
their immediate lawful business, or the 
natural and legitimate branches or exten- 
sions thereof, or from owning and hold- 
ing all or a part of the stock of such 
subsidiary corporations, when the effect 
of such formation is not to substantially 
lessen competition. . . .”? 


It will be seen that the significant lan- 
guage of Section 7 is that “No corporation 
shall acquire the stock of two 
Or more corporations engaged in commerce 
where the effect of such acquisition 
may be” that denounced by the section. 
This language is so clear and unambiguous 
as to leave no room for construction.’ Its 
sweep includes all “corporations engaged in 
commerce” without exception. The Board 
found, and Transamerica does not contest 
the finding, that the commercial banks the 
stocks of which are here involved were en- 
gaged in interstate commerce.* Those banks 
must, therefore, be held to be within the 
purview of Section 7. 


Transamerica argues that Congress has 
not in the past regulated the banking busi- 
ness by legislation directed to corporations 
generally but rather by special banking 
legislation and it says that the legislative 
history indicates that Congress did not in- 
tend to depart from this practice in the 
Clayton Act. In particular Transamerica 
points to Section 8 of the Act which deals 
specifically with interlocking directors of 
banks. 


It may readily be admitted that Congress 
has in the past customarily dealt with the 
banking business by special legislation di- 


138 Stat. 730, 731-732, 15 U. S. C. (1946 Ed.) 
$18. Section 7 was amended in 1950. 64 Stat. 
1125. The amendment is prospective only. The 
proceedings here in question were conducted 
and the order under review was entered under 
Section 7 as it existed prior to the amendment. 

* Lewis v. United States, 1875, 92 U. S. 618: 
621; Standard Co. v. Magrane-Houston Co., 1922, 
258 U.S. 346, 356. 
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* This finding was clearly correct. National 
Labor Relations Board v. Bank of America etc., 
9 Cir, 1942, 130 F. 2d 624, 626, cert. den. 318 
U. S. 791, 792; United States v. South-Eastern 
Underwriters Association, 1944 [1944-1945 
TRADE CASES { 57,253], 322 U. S. 533. 
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rected solely to that end. This it did under 
its fiscal and currency powers.’ Indeed 
more than 100 years ago the Supreme Court 
had held that banking was not commerce.* 
It is, therefore, doubtless true that mem- 
bers of Congress in enacting Section 7 of 
the Clayton Act in 1914 did not specifically 
contemplate that “corporations engaged in 
commerce” would include banks. We find 
nothing in the legislative history, however, 
to indicate that Congress did not intend by 
Section 7 to exercise its power under the 
commerce clause of the Constitution to the 
fullest extent. The avowed purpose of the 
Clayton Act was to supplement the Sher- 
man Act by arresting in their incipiency 
those acts and practices which might ripen 
into a violation of the latter act. Since the 
general language of the Sherman Act was 
designed by Congress “to go to the utmost 
extent of its Constitutional power in re- 
straining trust and monopoly agreements” ° 
the supplementary general language of the 
Clayton Act was undoubtedly intended to 
have the same all inclusive scope. 


[History and Acquisitions] 

We turn then to the merits of the case. 
The Transamerica group had its origin in 
1904 when A. P. Giannini organized the 
Bank of Italy (now Bank of America Na- 
tional Trust and Savings Association) with 
headquarters in San Francisco. This bank 
is said to be the largest bank in the world, 
due principally to the fact that more than 
550 independent banks and branches in the 
State of California have been acquired and 
either converted into branches of Bank of 
America or merged or consolidated with 
it. Until 1917 these acquisitions were made 
by individual officers of the bank, who 
pledged their personal credit when stock of 
an independent bank was being purchased. 
In that year Stockholders Auxiliary Corpo- 
ration, a Transamerica predecessor, was 
organized and this company thereupon acted 
as purchaser of independent banks in Cali- 
fornia destined for inclusion within the 
Bank of America system. 

In 1918 another corporation, Bancitaly 
Corporation, was organized by A. P. Gian- 
nini, the largest stockholder of which was 
Stockholders Auxiliary Corporation. This 
company acquired the stocks of various 
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banks located in New York City and certain 
foreign countries. Later on it also acquired 
stock interests in Califronia banks. In 1924 
still another corporation was formed called 
Americommercial Corporation and it, too, 
acquired controlling stock interests in Cali- 
fornia banks. In 1928 Transamerica Cor- 
poration, the petitioner here, was organized 
to take over stock control of Bank of 
America and its affiliated companies. Since 
that time Transamerica has acted as pur- 
chaser of independent banks in California 
for Bank of America. 

In 1930 Transamerica acquired The First 
National Bank of Portland, Oregon, which 
has since become the principal Transamerica 
branch banking system in that state. In 
1934 it acquired the First National Bank in 
Reno, Nevada, the name of which has sub- 
sequently been changed to First National 
Bank of Nevada. In 1936 it acquired the 
National Bank of Tacoma, Washington, the 
name of which was later changed to Na- 
tional Bank of Washington. In 1937 it 
acquired the First National Bank of Arizona 
at Phoenix, the Phoenix National Bank and 
the Phoenx Savings Bank & Trust Com- 
pany (the latter being an affiliate of the 
Phoenix National Bank). The Phoenix 
National Bank and the First National Bank 
of Arizona at Phoenix were later consoli- 
dated as the First National Bank of Ari- 
zona. Numerous subsequent acquisitions of 
independent banks were made by Trans- 
america in these four states, most of which 
have been converted into branches of the 
banks just mentioned. 


[Voluntary Disposal of Stock] 


Commencing in 1937 Transamerica, which 
then held substantially all the stock of Bank 
of America, began a program of voluntary 
disposal of these holdings. In that year it 
distributed 58% of this stock to its own share- 
holders. By 1948 Transamerica’s holdings 
of Bank of America stock had been reduced 
to 22.88% and by 1951 to 7.66%. On Oc- 
tober 20, 1952 the last of the stock was 
disposed of so that today Transamerica 
has no stock interest whatever in Bank of 
America. Also upon the death of L. M. 
Giannini on August 19, 1952 the two corpo- 
rations ceased to have any director in com- 


4 McCulloch v. Maryland, 1819, 17 U. S. 316; 
Osborn v. Bank of United States, 1824, 22 U. S. 
738: Farmers’ and Mechanics’ National Bank v. 
Dearing, 1875, 91 U. S. 29. 
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5 Nathan v. Louisiana, 1850, 49 U. S. 73. 

6 United States v. South-Hastern Underwriters 
Association, 1944 [1944-1945 TRADE CASES 
{ 57,253], 322 U. S. 533, 558. 
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mon.’ The Board, nonetheless, in its findings 
of fact included Bank of America in the 
Transametica banking group, along with 
47 majority owned banks which Trans- 
america had acquired in the five states, 
since it regarded Transamerica as still exer- 
cising effective control over Bank of Amer- 
ica in spite of its then comparatively small 
stock interest. The Board did not include 
Citizens National Trust and Savings Bank 
of Los Angeles, in which Transamerica also 
has a minority stock interest, however, since 
it did not find that Transamerica exercises 
control over that bank. 


{Basis of Board’s Conclusion] 


The Board’s findings of fact set forth 
the growth, by years, in banking offices, 
deposits and loans of the Transamerica 
banking group. This growth has been 
steady. The Transamerica group controls 
approximately 645 or 41% of all commercial 
banking offices in the five-state area. In 
addition the Transamerica group holds ap- 
proximately 39% of all commercial bank 
deposits and approximately 50% of all com- 
mercial bank loans in the five-state area.* 
On the basis of such overall figures as 
these and without any findings as to the 
competitive effect of Transamerica’s bank 
acquisitions in the communities in which 
the banks operate the Board reached its 
conclusion that the acquisitions violated 
Section 7 of the Clayton Act and accord- 
ingly called for the order of divestment here 
under review. 

It will be recalled that Section 7 makes 
unlawful the acquisition of the stock of two 
or more corporations engaged in interstate 
commerce where its effect ‘may be to sub- 
stantially lessen competition between such 
corporations, or any of them, whose stock 
or other share capital is so acquired, 
or tend to create a monopoly of any line 
of commerce.” The contention of Trans- 
america is that the Board’s findings wholly 
fail to furnish support to the conclusion that 
the effect of Transamerica’s acquisitions of 
bank stocks may be to substantially lessen 
competition between the acquired banks or 
that those acquisitions may tend to create 
a monopoly in the banking business. 
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[Substantial Lessening of Competition] 


We think that Transamerica’s contention 
with respect to substantial lessening of com- 
petition must be sustained. The ban im- 
posed by Section 7 in this regard is solely 
against stock acquisitions which may have 
the effect of substantially lessening com- 
petition between the companies acquired. 
The application of this clause obviously re- 
quires a preliminary determination of the 
area of effective competition between the 
companies involved before the question of 
competition between them may be con- 
sidered. The Board has made such a deter- 
mination in this case, finding that the 
business of commercial banks is largely local 
and confined to the communities in which 
they operate and in which customers may 
conveniently visit them. The Board made 
this finding in subparagraph (f) of Para- 
graph Seven of its findings of fact, as 
follows: 


“Because of the frequency of need for 
access to one or more of-the services of 
comercial banks, such banks draw their 
business largely from areas within which 
customers may conveniently visit the 
banks as occasion may require. Thus, 
in this aspect of their customer relations, 
commercial banks are largely local, and 
for the usually needed customer services a 
distant bank cannot adequately serve a 
customer. Very large concerns with na- 
tional credit standing have access to credit 
from banks in: many parts of the country 
and may also maintain accounts in widely 
scattered banks. This does not apply, 
however, to the great multitude of the 
customers of commercial banks. The 
smaller concerns, local business enter- 
prises, and ordinary citizens must depend 
upon their local commercial bank or banks 
for the financial services peculiar to such 
banks; for all these customers there is no 
alternative or substitute, because distantly 
located banks do not serve or supply their 
needs.” 


Likewise it must appear that substantial 
competition exists between the acquired 
companies which may be subject to substan- 
tial lessening as the result of their acqui- 
sition by a common owner.® In the present 
case the Board has made no findings with 


™These events of 1952 do not appear in the 
record but Transamerica has asked leave to in- 
troduce evidence establishing them and the 
Board concedes that they have occurred. Brief 
for respondent, p. 66. 

®If the business of Bank of America were ex- 
cluded these percentages, according to Trans- 
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america’s Exhibit 271, would be only 7% of 
deposits and 6.5% of loans. 

° International Shoe Co. v. Federal Trade 
Commission, 1930, 280 U. S. 291, 298; Federal 
Trade Commission v. Thatcher Mfg. Co., 3 Cir. 
1925, 5 F. 2d 615, 622, aff. in part, 272°'U. S. 
554, 560; V. Vivaudou, Inc. v. Federal Trade 
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respect to either present or possible future 
competition between the individual acquired 
banks in the communities in which they 
operate. Indeed it rejected evidence on 
this subject offered by Transamerica. More- 
over as to 38 of the acquired banks there 
could hardly be a finding of such competition 
snce none of them is located in the ‘same 
community as any other acquired bank. 
While the remaining 10 banks are not 
eliminated by this geographic test the mere 
showing of common ownership will not 
support an inferential finding that competi- 
tion between them exists and may be 
lessened.” 


The Board’s ultimate finding on this score 
was “that the effect of its [Transamerica] 
holding and us? of such stocks may be to sub- 
stantially lessen competition and restrain 
commerce in commercial banking in the 
States of California, Oregon, Nevada, Ari- 
zona, and Washington.” This finding is 
deficient in two respects. It is not directed 
to competition between the acquired banks, 
the only competition with which Section 7 
is concerned. And it sets up a five-state 
area of competition for which there is no 
support in the evidence and which is incon- 
sistent with its own specific finding on this 
point to which we have already referred. 
So far as concerns the portion of this find- 
ing that the effect of these stock acquisitions 
may be to restrain commerce in commercial 
banking in the five-state area it is sufficient 
to say that the Board did not refer to it 
in this court either in its brief or in oral 
argument and evidently does not rely upon it. 


[Tendency To Create a Monopoly] 


We turn then to the consideration of the 
Board’s conclusion that Transamerica’s bank 
stock acquisitions violate Section 7 of the 
Clayton Act because they may tend to create 
a monopoly in the commercial banking busi- 
ness in the five-state area. The Board 
states its theory thus: Because of govern- 
mental restrictions there are only a limited 
number of commercial banking offices 
serving the public in any designated area. 
Principally as a result of hundreds of ac- 
quisitions of independent banks one small 
banking institution organized in San Francisco 
in 1904 has been built into a vast integrated 
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network of 645 banks and branches now 
located over a five-state area. These offices 
represent 40.9% of all commercial banking 
offices in that area, and they hold 38.8% of 
all deposits and 49.9% of all commercial 
loans therein. Despite the tremendous 
growth of population and economic activity 
in that area in recent years, the total num- 
ber of all banking offices therein has de- 
creased since Transamerica was organized 
in 1928, while the number of banking offices 
in the Transamerica group has increased 
during that time. By every applicable 
standard in assessing the economic power 
of an integrated group of banks, that of the 
Transamerica group has been always on the 
increase. Furthermore, Transamerica is 
constantly seeking to acquire additional 
banks and, unless restrained, intends to do 
so. Because the Transamerica acquisitions 
have systematically and continuously elimi- 
nated competition over the years, and be- 
cause its total of controlled banking offices 
has been steadily increasing as a result of 
such acquisitions, thus demonstrating a 
patent, not to say inexorable, movement in 
the direction of monopoly, the Board con- 
cludes that the cumulative effect of such 
acquisitions may be to create a monopoly 
within the five-state area. 


It will be seen that the Board paints with 
an exceedingly broad brush. By cumulating 
the acquisition of banks by Transamerica 
throughout the five-state area and including 
Bank of America (in which Transamerica 
no longer has any stock interest) the Board 
shows the growth of a banking group which, 
it asserts, is moving toward a monopoly in 
banking in the five states. We agree that 
this quantitative analysis discloses a tre- 
mendous concentration of banking capital, 
and thereby of economic power, in the hands 
of the Transamerica group which may be 
unwise and against sound public policy. It 
may well be in the public interest to curb 
the growth of this banking colossus by ap- 
propriate legislative or administrative action. 
This, however, is not for us to decide. Our 
only question is whether the theory upon 
which the Board based its decision meets 
the legal tests which are required under 
Section 7 of the Clayton Act to determine 
whether Transamerica’s bank stock acquisi- 
tions tend to create a monopoly of commer- 


Commission, 2 Cir. 1931, 54 F. 2d 273. Compare 
United States v. Columbia Steel Co., 1948 [1948- 
1949 TRADE CASES f 62,260], 334 U. S. 495, 
Beare 
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Commission, 3 Cir. 1931, 51 F. 2d 656; Penn- 
sylwania R. Co. v. Interstate Commerce Commis- 
sion, 3 Cir. 1933, 66 F. 2d 37. 
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cial banking. We are compelled to agree 
with Transamerica that it does not do so. 


[Area of Competition] 


A monopoly involves the power to raise 
prices or to exclude competition when the 
monopolist desires to do so.” Obviously, 
under Section 7 it was not necessary for 
the Board to find that Transamerica has 
actually achieved monopoly power but 
merely that the stock acquisitions under 
attack have brought it measurably closer 
to the end. For it is the purpose of the 
Clayton Act to nip monopoly in the bud. 
Since by definition monopoly involves the 
power to eliminate competition a lessening 
of competition is clearly relevant in the de- 
termination of the existence of a tendency 
to monopolize. Accordingly in order to 
determine the existence of a_ tendency 
to monopoly in the commercial banking or 
any other line of business the area or areas 
of existing effective competition in which 
monopoly power might be exercised must 
first be determined. The Board in this case 
apparently regards that area as comprising 
the five states of California, Oregon, Ne- 
vada, Arizona and Washington. This, how- 
ever, is inconsistent with the Board’s own 
finding that the local community in which a 
comercial bank is located is its area of com- 
petition. Moreover it is a mere assumption 
by the Board wholly unsupported by evi- 
dence. No valid reason is shown for taking 
five states rather than one, the seven in- 
cluded in the federal reserve district or all 
48. The Board’s conclusion of a tendency 
to monopoly in the five-state area, there- 
fore, fails for want of a supporting finding 
that the five states constitute a single area 
of effective competition among commercial 
banks and flies in the face of its own find- 
ing that the local community is the true 
competitive banking area. 

We, of course, do not hold that no ten- 
dency to monopoly by Transamerica in com- 
mercial banking could be shown in any of 
the competitive areas in which its acquired 
banks operate. It may well be in some of 
these areas Transamerica through the acqui- 
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sition of banks has brought about a sub- 
stantial lessening in competition and in that 
and other ways has moved measurably to- 
ward monopoly power in those particular 
areas. The Board has made no such find- 
ings, however, nor has it made appropriate 
supporting findings as to the factors which 
an analysis of the market would disclose to 
be relevant to the determination of these 
questions. It has been held that such find- 
ings are necessary under Section 7.” 


[Section 3 Cases Distinguished] 


The Board does not deny that the cases 
which have been decided under Section 7 
have interpreted and applied that section 
as we do here. But it asserts that these 
cases have all been overruled by the opinion 
of the Supreme Court in Standard Oil Co. v. 
United States, 1949 [1948-1949 TrapE CASES 
{ 62,432], 337 U. S. 293, in which Section 3 
of the Clayton Act was held violated upon 
the mere showing that by the use of the 
exclusive dealing contracts there involved 
competition had been foreclosed in a sub- 
stantial share of the line of commerce 
affected. We do not think that the Stand- 
ard Oil case has any such effect. Section 
3 of the Clayton Act deals with exclusive 
dealing contracts, not with stock acquisi- 
tions. The use of exclusive dealing con- 
tracts per se lessens competition, however, 
so that the fact of lessening need not be 
proved. For one who agrees to purchase 
all his requirements from a single seller is 
legally barred from purchasing them from 
anyone else and is consequently eliminated 
entirely from the competitive market. In 
order to establish a substantial lessening of 
competition in such a case, therefore, it is 
only necessary in addition to prove that the 
sales covered by the exclusive dealing con- 
tracts amount to a substantial portion of the 
total involved in the competitive market 
area.” This is precisely what was held in 
the Standard Oil case. 


The situation with respect to corporate 
stock acquisitions, the subject matter of Sec- 
tion 7, is wholly different, however. For 
the acquisition of the stock of two or more 


11 American Tobacco Co. v. U. 8., 1946 [1946- 
1947 TRADE CASES { 57,468], 328 U. S. 781, 811. 

2 International Shoe Co. v. Federal Trade 
Commission, 1930, 280 U. S. 291, 298-299; Aluwmi- 
num Co. of America v. Federal Trade Com’n, 
3 Cir. 1922, 284 F. 401, cert. den. 261 U. S. 616; 
V. Vivaudou, Inc. v. Federal Trade Commission, 
2 Cir, 1931, 54 F. 2d 273. 
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13 In the Standard Oil case Justice Frankfurter 
said: ‘Since it is the preservation of competi- 
tion which is at stake, the significant proportion 
of coverage is that within the area of effective 
competition.’’ 337 U. S. 293, 299-300, note 5. 
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corporations engaged in interstate com- 
merce is not per se a violation of the sec- 
tion.“ On the contrary such acquisition 
is a violation only if its effect may be in 
fact to substantially lessen competition be- 
tween such corporations, to restrain com- 
merce or to tend to create a monopoly. 
Otherwise the acquisition is entirely lawful, 
so far as Section 7 is concerned. It neces- 
sarily follows that under Section 7, contrary 
to the rule under Section 3, the lessening 
of competition and the tendency to mo- 
nopoly must appear from the circumstances 
of the particular case and be found as facts 
before the sanctions of the statute may be 
invoked, Evidence of mere size and partici- 
pation in a substantial share of the line of 
business involved, the “quantitative sub- 
stantially” theory relied on by the Board, 
is not enough. 


The same considerations serve to dis- 
tinguish this case from IJnternational Salt 
Co. v. U. S., 1947 [1946-1947 TrapE CasEs 
1 57,635], 332 U. S. 392, upon which the 
Board also relies. For that case involved 
contracts tying sales of an unpatented prod- 
uct, salt, to a patented one, a machine for 
its use. These contracts, the court pointed 
out, closed against competition the market 
for salt by those persons who bought the 
machines. The contracts therefore per se 
violated the antitrust laws as to the salt 
to be purchased under the contracts regard- 
less of its amount. The Supreme Court 
so interpreted the case in United States v. 
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Columbia Steel Co., 1948 [1948-1949 Trane 
CASES { 62,260], 334 U. S. 495, 522. 


We conclude that since the Board failed 
to find the facts as to lessening competition 
and tendency to monopoly in the areas of 
effective competition actually involved, its 
order is unsupported by the necessary find- 
ings and cannot stand. 


[Contentions Not Discussed] 


Since we hold that the Board’s order must 
be set aside we need not discuss Trans- 
america’s contentions that it was denied a 
fair hearing by the manner in which the 
proceedings were conducted by the Board’s 
hearing officer and by the inability of the 
Board to provide it with subpoenas to com- 
pel the attendance of witnesses and the pro- 
duction of documents. Nor need we consider 
Transamerica’s application for leave to in- 
troduce additional evidence to prove that it 
has now disposed of the remainder of its 
Bank of America stock and that following the 
death of L. M. Giannini the two corpora- 
tions have no longer a common director. For 
if the Board should decide, in the light of 
this opinion, to proceed further against 
Transamerica that corporation will, of course, 
have full opportunity to introduce this and 
all other relevant evidence to which its ap- 
plication for leave was directed. 


The order of the Board of Governors 
of the Federal Reserve System will be set 
aside. 


[67,537] Trade Commission of Utah, Utah Retail Grocers Association, and George 
Ingalls, d/b/a George’s Market v. James L. Bush, d/b/a Bush Super Market. 
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Utah Unfair Practices Act 


Sales Below Cost—Redeemable Trading Stamps—Non-Operating Business Expense 
—Cost of Doing Business——Where the evidence establishes that an operator of a cash 
and carry grocery store, which issues redeemable trading stamps, does not have the usual 
non-operating business expenses which credit and delivery grocery stores have, and where 
the statutory markup arbitrarily covers the cost of doing business, requiring the operator 
to sell at a price higher than he might otherwise do in order to attract business, it seems 
not unreasonable to assume that his stamp cost, representing about two per cent of the 
sale price, and a customary discount, is an element of the cost of doing business intended 
by the legislature to be one of the costs of doing business included in the six per cent 


markup. 
See the State Laws annotations, Vol. 2, J 8848. 


14 International Shoe Co. v. Federal Trade 
Commission, 1930, 280 U. S. 291, 298. 
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Sales Below Cost—Redeemable Trading Stamps—Element of Intent.—A_ decree 
enjoining an operator of a cash and carry grocery store from selling goods below cost 
by issuing redeemable trading stamps was reversed on the ground that no prima facie 
case was established showing that the operator of the store intended to violate the Utah 
Unfair Practices Act, Evidence established that the operator’s only intent was to increase 
his business; that the cost of the stamps was considered as a non-operating business 
expense; that only one out of 1000 sales possibly could be construed as a violation of the 
Act; and that learned counsel disagreed as to whether or not it was a violation, depend- 
ing on which of two technical and debatable accounting theories was applicable. Also, 
the testimony of competitors that they lost business does not prove an intent on the part 
of the operator to violate a criminal statute. 


See the State Laws annotations, Vol. 2, J 8848. 


Sales Below Cost—Defenses—Violation of the Antitrust Laws.—The contention, in 
an appeal from an injunction restraining a grocer from selling goods below cost, that 
a grocers’ association, an intervenor in an action by the Utah Trade Commission, violated 
the Sherman Antitrust Act and therefore was disqualified as a litigant was held to be 
without merit. 

See the Sherman Act annotations, Vol. 1, § 1660.275; State Law annotations, Vol. 2, 
J 8848. 

For the plaintiffs: Clinton D. Vernon, Attorney General; Quentin L. R. Alston and 
Francis C. Lund, Assistant Attorneys General; and Sherman P. Lloyd; all of Salt Lake 
Gity, Uta. 

For the defendant: Ray, Rawlins, Jones and Henderson, Salt Lake City, Utah; 
R. R. Bullivant (Member of the Oregon Bar), Portland, Oregon; and W. S. Beinecke 
(Member of the New York Bar), New York, New York. 


[Sales Below Cost Prohibition Attacked] that (1) no case was made showing that 
Henriop, Justice [Jn full text]: Appeal Bush sold below cost, either from a “cost” 
from an injunction restraining Bush, Ogden or “price” viewpoint, or that he had the 
grocer, from selling goods below cost as intent to violate the act; and (2) that 


defined in the Unfair Practices Act... Re- the Unfair Practices Act offends against the 
versed. equal protection and due process clauses of 

Bush assails the findings and judgment as___ the federal and state constitutions.” A third 
unsupported in fact or law. Specifically, contention that the Retail Grocers Associa- 


1 Title 13-5-7, ‘‘Sales, less than cost.—(a) It days prior to the date of sale, or the date of 


shall be unlawful for any person .. . to sell offering for sale, or the replacement cost of 
eal any article . .. at less than the cost the merchandise to the retailer, whichever is 
thereof to such vendor . . . for the purpose of lower, less all trade discounts except customary 
injuring competitors and destroying competi- discounts for cash; to which shall be added: 
tion . . . or when the effect of selling ... (a) freight charges ... and (b) cartage charges 
at less than cost . . . may be substantially to . .. and (c) a markup to cover a proportionate 
lessen competition or tend to create a monopoly part of the cost of doing business, which mark- 
in any line of commerce; and he... shall also up, in the absence of proof of a lesser cost, 
be guilty of a misdemeanor (fine or imprison- shall be 6% of the cost to the retailer as herein 
ment or both) .. . set forth after adding thereto freight charges 
Cost Defined: .. . 3. When used in this and cartage...”’ 
act, the term ‘cost to the retailer’ shall mean 214th Amend., U. S. Const.; Art. 1, Secs. 1 


the invoice cost to the retailer within thirty & 7, Utah Const. 


{| 67,537 Copyright 1953, Commerce Clearing House, Inc. 


Number 272—75 
7-28-53 


tion, intervenor, violated the Sherman Act,‘ 
had “unclean hands” and therefore was dis- 
qualified as a litigant, we think is without 
merit. 

As to point (2): Similar Acts have been 
held valid under the police power* and 
generally when attacked under the due 
process and equal protection clauses,’ al- 
though some authorities have invalidated 
such Acts im ftoto,, and others have voided 
only parts thereof.” 


[Trading Stamps Used] 

Bush opened a cash and carry grocery 
and installed the Sperry & Hutchinson 
green trading stamp system, a plan which 
has been held to be a legitimate adjunct of 
a legitimate business, by issuing stamps to 
those desiring them, on all purchases, large 
or small, irrespective of markup. Thus, 
stamps were issued on items marked up 
6% or 30%. He considered and treated 
their use as a cash discount, as this court 
and others have suggested it is.° The stamps 
are valued and are redeemable by the S. & 
H. Co. in cash at 1.66%, or in merchandise 
at 2.08% of sales price. About 25% of the 
items are so-called 6% items,—staples ordi- 
narily sold by merchants at cost as defined 
in the Act, which, generally speaking, is 
invoice price plus delivery costs and an 
arbitrary 6%. 


[Treated as Cash Discount—Includible 
in Markup| 

Bush testified and it is not controverted 
that only one out of 1000 sales is a 6% item 
(or items) unmingled with those having 
higher markups, the average of which, in- 
cluding 6% items, is about 13%. Unas- 
sailed, also, is expert accounting testimony 
showing that a cash discount customarily 
is considered as a non-operating business 
expense, like advertising, accounting and 
similar expenses, includable in the cost of 
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Trade Commission of Utah v. Bush 
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doing business, and also that the amount 
represented by the stamps, roughly 2%, is 
about the going rate of cash discounts. 

The Trade Commission’s Mr. Hale pur- 
chased 4 grocery items from Bush, all so- 
called 6% items,—unless, as urged, the value 
of the stamps issued with the purchase, is 
not includable in the statutory markup, but 
is merely a reduction in price, resulting in 
a sale below 6% and therefore below cost 
as defined in the Act. Bush argues that 
the cost of the stamps, largely passed on 
to his customers by way of a discount for 
prompt payment, is an advertising cost like 
that expended for newspaper, radio, tele- 
vision or other advertising, that it is a 
buffer against credit losses, constitutes a 
trade stimulant, offsets expenses incident 
to deliveries which a competitor, not he, 
may make, and is a customary cash dis- 
count, recognized as to type and amount 
in the industry, and by accountants, as a non- 
operating business expense, includable in 
any markup contemplated by the Act. 

The Trade Commission says that an arti- 
cle priced at $1.00 with 2¢ or its equivalent 
value in stamps returned at the time of 
sale, is a 98¢ price no matter how you 
view it. There is support for such conten- 
tion.” Bush insists the $1.00 price paid by 
everyone whether he receives or refuses the 
stamps, is constant whether the cash and 
carry merchant returns 2¢ as a discount for 
prompt payment, assuring him ready oper- 
ating capital, eliminating advertising and 
accounting expenses, bad credit risks and 
interest on borrowed operating capital, or 
whether the credit merchant, for extended 
credit, finally may receive $1.02 for the 
item, the 2¢ additional to offset expenses 
he may have, but which the cash and carry 
merchant does not have. Hence, he reasons, 
there is no reduction in price. He also 
is supported by authority.” 


3 Title 15, Sec. 1-7 U. S.C. A. 

4 Wholesale Tobacco Dealers Bur. v. National 
Candy v. Tobacco Co., 11 Cal. App. 2d 634, 82 
P. 2d 3, 118 A. L. R. 486 (1938). 

5 People v. Gordon [1950-1951 TRADE CASES 
62,916], 105 Cal. 2d 711, 234 P. 2d 287 (1951), 
and cases cited. 

6 Cohen v. Frey & Sons, Inc. [1950-1951 TRADE 
CASES { 62,825], 80 A. 2d 267 (Md.) 1951. 
only parts thereof.’ 

7 State ex rel. English v. Ruback, 135 Neb. 
335, 281 N. W. 607 (1938). 

8 Hx parte Drexel, 147 Cal. 763, 82 P. 429 
(1950). 


Trade Regulation Reports 


9 State v. Holtgreve, 58 Utah 563, 200 P. 894 
(1921); Sperry & Hutchinson Co. v. Hudson, 190 
Ore. 458, 226 P. 2d 501 (1951). 

10 Bristol-Meyers Co. v. Picker [1950-1951 
TRADE CASES {f 62,755], 302 N. Y. 61, 96 
NA DOO ie 22 A eR 20203) 8(1 950): 
Schuster v. Steffes, 237 Wis. 41, 295 N. W. 737, 
133 A. L. R. 1071 (1941); Sunbeam Corp. v. 
Klein [1950-1951 TRADE CASES jf 62,806], 79 
A. 2d 603 (1951). 

4 Bristol-Meyers Co. v. Lit Bros., 336 Pa. 81; 
6 A. 2d 843 (1939): Weco Products Co, v. Mid- 
City Rate Drug Stores, 55 Cal. App. 2d 684; 
131 P. 2d 856 (1943); Food and Grocery Bureau, 
Inc. v, Garfield, 20 Cal. 2d 228, 125 P. 2d 3 
(1942). 
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Where the evidence unquestionably shows 
that Bush does not have the usual non- 
operating business expenses which his brethren, 
the credit and delivery merchants have, and 
where the statutory markup arbitrarily cov- 
ers the cost of doing business, requiring the 
vendor to sell at a price higher than other- 
wise he might do in order to attract busi- 
ness, it seems not unreasonable to assume 
that his stamp cost, representing about 2% 
of sale price, and a customary discount, is 
an element of the cost of doing business 
intended by the legislature to be one of the 
costs of doing business included in the 6% 
markup. It becomes rather enigmatic, how- 
ever, when that cost is passed along to the 
consumer as a discount, which, as a prac- 
tical matter gives the housewife a $1.00 
article for 98¢ if she redeems the stamps— 
and where such cost does not represent the 
more intangible type of benefit conferred 
where parking space is provided or where 
the customer is relieved of interest pay- 
ments on borrowed capital and the like, 
although a definite and probably measur- 
able economic kinship logically appears to 
exist between the two types of benefits 
conferred.” 

Were we to determine this case solely 
on the basis of one or the other of the 
contestants’ debatable and antithetical con- 
ceptions as to whether the price is static 
or is reduced when a discount is given, we 
feel that Bush has drawn a sharper and 
more acceptable sword, since the discount 
he gives is common practice, is usual in 
amount, and could be used as well for types 
of advertising which all would agree are 
includable in the cost of doing business 
which the Act, by fiat, sets at 6%. Had 
Bush issued stamps having a 6% value, thus 
indulging in a practice beyond the usual 
and customary, a wilful evasion well might 
result of a type that led a learned judge 
wisely to say in Bristol-Meyers v, Picker, 
supra, that “Courts are not powerless to 
deal with obvious subterfuges” and that 
“there is time to deal with such situations 
when they are presented.” 


[No Prima Facie Case of Intent] 


But we decide this case on a different 
ground,—that no prima facie case was es- 


? Bristol-Mevers Co. v. Lit Bros., supra; Weco 
Products Co. v. Mid-City Cut Rate Drug Stores, 
supra; Bristol-Meyers Co. v. Picker, supra. 

18 State v. 20th Century Market, 236 Wis. 215, 
295 N. W. 873 (1940); Adwon v. Okla. Retail 
Grocers Ass’n, Inc., supra. 


{| 67,537 


Court Decisions 
Trade Commission of Utah v. Bush 


Number 272—76 
7-28-53 


tablished showing that Bush intended to 
violate the Act,—certainly not beyond a 
reasonable doubt.* He insisted that his 
only intent was to increase his business, 
not to harm anyone, frankly admitting that 
which we all know,—that any sales increase 
he enjoyed of necessity reduced the sales 
of another or others. He and his account- 
ants considered and booked the cost of the 
stamps as a non-operating business expense, 
real to him, and certainly not a practice 
which of itself proves evil intent. Only one 
out of 1000 sales possibly could be con- 
strued as a violation of the Act, and sig- 
nificantly in this case even that isolated sale 
has provoked a lively, able and intelligent 
debate and disagreement among learned 
counsel as to whether it is or is not a 
violation, depending on which of two tech- 
nical and debatable accounting philosophies 
maintains. Incredible it seems that one 
would intend to violate a criminal statute by 
inducing,—or, if you please, “luring to 
improvidence,’—* a single housewife out 
of about 1000, with bait of 8.3¢ in cash or 
10.4¢ in merchandise on an average $5.00 
purchase, occurring but once in a $5,000 
sales volume. Particularly is this so in 
light of the declared purpose of the Act, 
to safeguard the public against monopolies 
by prohibiting unfair and discriminatory 
practices by which fair and honest compe- 
tition is destroyed,—a purpose apparently 
directed at the vicious price wars of a past 
era, preambling an Act perhaps born of 
economic necessity or a changing philoso- 
phy, or both, — one of a rising tide of 
Unfair Practice Acts, many drawn in haste, 
loosely worded and provocative of constitu- 
tional doubts inviting irreconcilable deci- 
sions. 

With deference to the findings of the 
lower court, nevertheless we feel duty- 
bound to hold that the record reflects no 
intent on the part of Bush to violate the 
Act. The testimony of competitors, admit- 
tedly conscious or unwitting violators of the 
Act, that they had lost business since Bush 
issued the stamps, hardly proves an intent 
on the part of another to violate a criminal 
statute. Such loss of business at times 
attended the common law free enterprise 
system and persists even now where Unfair 


14 Rast v. Van Deman & Lewis Co., 240 U. S. 
342,36 S. Ct. 370, 60 lL. Ed. 679; Li. R. A. 1917 
A. 421 (1916). 
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Practice Acts in derogation thereof prevail. [Concurring Opinion] 
Nor can a criminal intent be proved by 
adding to such loss the Commission’s sug- 
gestion that people normally do not admit 
violations of law. This court certainly will 
not ascribe to the oath-taker the infamy of 
a perjurous mind. We think, with every 
presumptive support, that people normally 
are honest and tell the truth. 


Wo tre, Chief Justice: (concurring in the 
result) I concur in the reversal of the 
judgment below on the ground that the 
giving of stamps to customers paying cash 
for merchandise, the value of the stamps 
being approximately 2% of the purchase 
price, does not amount to a reduction of 
: Rak the price of the article. If the stamps had 
_ Since a majority of the Court feels that 4 yalue substantially in excess of 2%, which 
teats unnecessary to discuss constitutional is the customary discount for cash, qa dif- 
or other objections raised by counsel, such ferent problem would be presented. 


matters are not rmi re. é : ! 
eed The other question discussed in the ma- 


‘i . = : aie . 
We concur: jority opinion being unnecessary for our 
Rocer I. McDonoucH decision, I express no opinion on it. 
J. ALLAN CRoCKETT 
Lester A. WADE 


[J 67,538] Noerr Motor Freight, Inc., et al., v. Eastern Railroad Presidents Con- 
ference, et al. 


In the United States District Court for the Eastern District of Pennsylvania. Civil 
Action No. 14715. Dated February 13, 1953. 


Sherman Antitrust Act 


Suit for Civil Damages and Injunctive Relief—Taking of Depositions—Motion To 
Stay.—Motions to stay an order issued ex parte granting the taking of depositions were 
denied, where it was found that the inconvenience to some of the defendants was more 
than offset by the showing of the necessity of proceeding promptly; that there was no 
showing that any of the witnesses were not available or that any hardship would be 
imposed; that a prior order postponing such depositions amply protected the defendants 
and afforded an opportunity to the defendants and counsel to familiarize themselves with 
the issues involved; and that the examination of witnesses should not be limited to the 
past fourteen months because the events constituting the alleged conspiracy beginning in 
1949 would be an integral part of establishing the alleged illegality of acts committed in 
the past fourteen months. 


See the Sherman Act annotations, Vol. 1, J 1640.573. 
For the plaintiffs: Dilworth, Paxson, Kalish & Green; Robert McCay Green; and 
Aaron Fine; all of Philadelphia, Pa. 
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For the defendants: Barnes, Dechert, Price, Myers & Rhoads, by Philip Price, for 
Pennsylvania R. R. Co.; Walter S. Franklin, ind. and as president of the Pennsylvania 
Railroad Company;,and M. W. Clement, ind. and as former president of the Pennsylvania 
Railroad Company. Arthur Littleton for Joseph A. Fisher, ind. and as president of the 
Reading Company; R. W. Brown, ind. and as former president of the Reading Company; 
Delaware, Lackawanna & Western Railroad Company; The Erie Railroad Company; 
The New York, Chicago and St. Louis Railroad Company; Wheeling & Lake Erie 
Railway; Lehigh & Hudson River Railroad; Virginia Railway Company; and Chesapeake 
& Ohio Railway Company. Lewis M. Stevens and Daniel Mungall, Jr., for New York, 
New Haven & Hartford R. R. Company, Maine Central Railroad Company, Boston 
& Maine Railroad, The Delaware & Hudson Railroad Corporation, Canadian Pacific 
Railway Company. Francis J. Myers and Cornelius C. O’Brien for The New York 
Central Railroad Company, Thomas J. Ross. Robert T. McCracken for Eastern Railroad 
Presidents Conference. Howard Burtt for Baltimore & Ohio Railroad Company. Harry 
E. Sprogell for Lehigh Valley Railroad Company. Ballard, Spahr, Andrews & Ingersoll, 
by R. Sturgis Ingersoll, for Carl Byoir & Associates, Inc. John G. Williams for The 


Akron, Canton & Youngstown R. R. Company. 


Robert Conkling, of Bleakley, Platt, 


Gilchrist & Walker, New York, N. Y., for Canadian National Railways. 


Memorandum Opinion 
[Motion to Stay Taking of Depositions] 


Crary, District Judge [In full text]: The 
present action was instituted on January 
17, 1953 under the antitrust laws of the 
United States. The averments are laid 
under Sections 1 and 2 of the Act of July 
2, 1890 (26 Stat. 209, 15 U. S. C. A. Sections 
1 and 2), commonly known as the Sherman 
Act. There are numerous parties both 
plaintiff and defendant. Generally the com- 
plaint charges that a group of railroads 
acting through an unincorporated Associ- 
ation of Eastern Railroad Presidents, to- 
gether with one or more advertising agencies, 
conspired to monopolize transportation in 
the Eastern section of the United States 
contrary to the provisions of the Sherman 
Act. The charges in the complaint are ex- 
tremely serious in character, involving charges 
of bribery of public officials and bribery 
of members and officials of certain well- 
organized civic and industrial organizations. 
On January 19, 1953 the plaintiffs presented 
a motion to this Court to take the deposi- 
tions of thirteen witnesses, all of whom are 
either officials of or employees of certain 
organizations which the plaintiffs allege 
were involved in the illegal conspiracy. 
From the allegations of the complaint it is 
readily apparent that these witnesses would 
have knowledge of the conspiracy as alleged 
if it exists or ever existed. The plaintiffs 
contend that this conspiracy, originating in 
1949, is a continuing conspiracy and that 
unless prompt discovery is granted as to 
illegal activities, past and present, irrepa- 
rable harm may result to the named plaintiffs 
and others situated in a like status. Based 


{ 67,538 


on these representations an Order was 
issued ex parte on the 19th day of January 
and before service of process had been 
effected on any of the defendants to take 
the depositions of the named witnesses on 
February 2 or one week subsequent to the 
date of service of process on all residents 
of Pennsylvania upon whom service of 
process could actually be made. The Penn- 
sylvania Railroad Company on January 27 
moved for a postponement of the deposi- 
tions and on January 28 an Order was 
entered postponing the taking of deposi- 
tions from February 2 to February 17, 1953. 
Thereafter, eighteen of the other defendants 
moved to stay the taking of depositions 
pending the disposition of some twenty-nine 
motions either to dismiss or to quash 
service of process. 


[Objections to Taking of Depositions| 


The primary objections to the taking of 
the depositions at this time is that it 
would impose a hardship on many of the 
defendants to be compelled to attend and 
participate in the taking of the depositions 
when eventually as a result of the motions 
to dismiss or quash service they may be 
eliminated as parties defendant. A further 
reason advanced is that the parties defend- 
ant and their counsel have not had an 
opportunity to familiarize themselves with 
the facts involved in the proceeding. A third 
suggestion is made by Carl Byoir and Associ- 
ates, Inc. that in the event the taking of the 
depositions should not be postponed that 
the scope of examination of its officers 
and employees be limited to activities within 
the past fourteen months or, in other words, 
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limited to events subsequent to the veto of 
the “big truck” Bill by Government Fine in 
January of 1952. 


[Record Indicates Depositions 
Warranted | 


As stated above, the record at this time 
indicates rather clearly that if the alleged 
conspiracy exists presently or existed in the 
past three years, the thirteen persons whose 
testimony is sought to be taken would have 
knowledge of facts material to the claims 
upon which plaintiffs’ complaint is based. 
There has been no showing that any of the 
witnesses are not available or that it would 
impose any hardship upon any one of them 
to attend the depositions. The plaintiffs 
here, in addition to the reasons assigned in 
the motion for the prompt taking of deposi- 
tions, have alleged at oral argument that 
one of the defendants has destroyed a great 


many of the records which would have 
shown the existence of the conspiracy 
charged in the complaint and the said 


defendant sent out to other defendants in- 
structions to destroy similar records which 
would also have tended to prove the alleged 
conspiracy. The contention was made that 
if the depositions are not permitted to go on 
as scheduled, further destruction of records 
may take place. 


[Purpose of Discovery Rules] 


Bearing in mind that the fundamental 
purpose of the discovery rules is to bring 
to light facts bearing upon the issues in- 
volved in any particular case, and balancing 
the equities involved, it appears to me that 
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the inconvenience to some of the defend- 
ants which may be involved by proceeding 
with the depositions at this time is more 
than offset by the showing made by the 
plaintiffs of the necessity of proceeding 
promptly. As to the contention of the de- 
fendants that there is apparent undue haste 
in the taking of these depositions, the Order 
of the Court of January 28 postponing said 
depositions to February 17 amply protected 
any defendant desirous of attending the 
depositions and afforded an opportunity to 
defendants and counsel to familiarize them- 
selves with the issues involved. 


[Motions Denied] 


The final contention that the scope of 
the examination of the witnesses connected 
with Carl Byoir and Associates, Inc. should 
be limited to the past fourteen months is 
not in my opinion well-grounded. It is 
rather difficult to conceive that if the con- 
spiracy alleged in the complaint actually 
existed that the witnesses sought to be 
questioned would not have immediate and 
accurate knowledge of the facts surround- 
ing the events constituting the conspiracy. 
Plaintiffs contend and properly so that the 
events constituting the alleged conspiracy 
beginning in 1949 would be an integral part 
of and a very necessary factor in establish- 
ing the alleged illegality of acts committed 
in the past fourteen months. Consequently, 
no order of limitation as requested will be 
issued. 

An order will be entered denying the 
present motions to stay the taking of 
depositions on February 17, 1953. 


[7 67,539] Syracuse Broadcasting Corporation v. Samuel I. Newhouse, The Herald 
Company, The Post Standard Company, and Central New York Broadcasting Corpo- 


ration. 


In the United States District Court for the Northern District of New York. No. 


4548. Argued December 22, 1952; Submitted January 7, 1953; Decided February 4, 1953; 
Reargued February 23, 1953; Decided March 5, 1953. 


Sherman Antitrust Act 


Suit for Civil Damages—Motion To Dismiss—Affirmative Defense Which Must be 
Pleaded in Answer.—Defendants’ motion to dismiss an action on the ground that it has 
not been authorized by the plaintiff's board of directors presented a matter of avoidance 
which is required by Rule 8 (c) of the Federal Rules of Civil Procedure to be pleaded in 
the defendants’ answer. Therefore, the motion was denied. 


See Sherman Act annotations, Vol. 1, § 1640.619. 
For the plaintiff: Smith and Sovik (Mr. Sovik, of counsel), Syracuse, N. Y. 
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For the defendants: 
Syracuse, N. Y. 


Memorandum-Decision 


BRENNAN, District Judge [Jn full text]: 
The defendants have moved to reargue the 
motion in this case. The motion was enter- 
tained, reargument made, and the Court 
has concluded that the prior decision of this 
motion, filed on February 6, 1953, should 
be withdrawn and this decision substituted 
therefor. 


Plaintiff brings this action under the pro- 
vision of the Acts of Congress relating to 
Commerce and ‘Trade, familiarly known 
as the “Sherman” and “Clayton” Acts. (15 
Wy SiG Ay Sxestens 1, 2 ws) cick (any eine 
15.) The complaint alleges in substance a 
combination and conspiracy to monopolize 
interstate commerce and trade in the dis- 
semination of news and advertising, all in 
violation of law and to the particular dam- 
age of the plaintiff. 


The immediate problem before the Court 
arises out of a motion made in behalf of 
defendants to dismiss the complaint because 
of lack of jurisdiction of the person and 
subject matter, and because of the insuf- 
ficiency of process. (Federal Rules of 
Civil Procedure, 12 (b).) The burden of the 
motion is based upon the claim that the 
present action has not been authorized by 
the board of directors. 


[Technical Failure of Motion] 


As a preliminary matter the motion papers 
will be briefly discussed. The motion states 
“, . with particularity the grounds there- 
for a ai aneensiael Jone 18 I (C12 
7 (b) (1), but actually no showing is made 
that there is lack of jurisdiction. (15 
US SiiCa A, al) i likewise there visnno 
showing that process in this action is in 
any manner insufficient. Technically the 
inotion might fail without further discus- 
sion, but it is deemed advisable to discuss 
briefly the procedural requirements which 
prevent the court reaching the merits in- 
volved. 


[Motion Raises Affirmative Defense] 


This motion is made prior to the filing 
of an answer. The plaintiff corporation is 
a creature of New York State statutes. The 
definition of its powers and the means of 
the exercise thereof must be found in the 
New York State law. The action, how- 
ever, being brought in this court, the 
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Ferguson, of counsel), 


procedural requirements are governed by fed- 
eral practice, and the Federal Rules of Civil 
Procedure are applicable thereto. 


The moving parties’ contention on this 
motion as above stated is that the present 
action has not been authorized by the board 
of directors. This is a matter of avoidance, 
and, if relied upon, shall be pleaded in the 
answer as required by Rule 8 (c), Federal 
Rules of Civil Procedure. 


“Rule 8 (c) of the Rules of Civil Pro- 
cedure requires that accord and satisfac- 
tion, estoppel, fraud, payment, release, 
waiver, ‘and any other matter constituting 
an avoidance or affirmative defense’ must 
be set forth affirmatively. If this is to be 
an issue, defendant must answer the com- 
plaint before it can be heard upon it.” 
Cohen v. United States, 129 F. 2d 733 at 
page 737. 

“Moreover, a motion to dismiss would 
not be proper for the reason that by Rule 
8, paragraph (c) Federal Rules of Civil 
Procedure, 28 U. S. C. A., the defense 
would be an affirmative one and should 
be raised by answer. It would follow 
that the motion to dismiss should be and 
will be overruled.” Wright v. R. & L. 
Market, 9 F. R. D. 559 at page 560. 


See also: Schmidtke v. Conesa, 141 F. 2d 
634 at 635; Jack Mann Chevrolet Co. v. As- 
sociates Inv. Co., 125 F. 2d 778 at 784; Tractor 
& Equipment Corp. v. Chain Belt Co., 50 F. 
Supp. 1001 at 1006. 


The procedural scheme contemplated by 
the Rules appears also to preclude the con- 
sideration of the basic question involved 
here, since Rule 12 (b) enumerates the de- 
fenses which may be made by motion. 
(Bowles v. Glick Bros., 146 F. 2d 566 at 
568.) The authority of a corporation to 
maintain an action does not appear to be so 
enumerated. 


The parties are not, however, without the 
right to raise the question involved here by 
motion prior to trial. The Court is im- 
pressed that same can be determined by a 
motion made by the plaintiff which would 
raise the legal sufficiency of the avoidance 
pleadedwy (Esker Gs" Pe al2en(h))) ormsanmic 
could be determined by motion of defendants 
for judgment on the pleadings. (F.R. C. P. 
12 (c).) If the determination of facts are 
necessary for the decision, such facts can be 
developed as suggested in United States v. 
Ascher, 41 F. Supp. 895 at 897. 
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Calvert Distillers Corp. v. Robilio 


[Motion Denied] 


The Court is convinced that the prior 
decision of this motion is without warrant 
under the procedures available in this Court. 
The Decision and Order filed February 6, 


1953 are, therefore, withdrawn and vacated, 

and this decision is substituted therefor. 
The motion is in all respects denied, 

without prejudice, and it is so ordered. 


[| 67,540] Calvert Distillers Corporation v. Frank P. Robilio, Sidney Driger, and 
E. J. Belisomo. 


In the Tennessee Supreme Court. Dated July 17, 1953. 
Shelby Equity. Hon. L. D. Bryacu, Chancellor. 


Tennessee Fair Trade Act 


Resale Price Maintenance—Enforcement of Established Price—Non-Signers—Effect 
of McGuire Act.—The refusal to issue an injunction against non-signers for violation 
of the Tennessee Fair Trade Act was affirmed on the ground that it has not been deter- 
mined that the McGuire Act changed the situation since the holding of the United States 
Supreme Court in Schwegmann Bros. v. Calvert Distillers Corp., 1950-1951 Trape Cases 
7 62,823. Until the McGuire Act is passed upon, preferably by the federal courts, the 
lower court was well within its discretion in denying the injunction. Whether or not 
the McGuire Act is applicable here is a federal question on which the decisions of the 


U.S. Supreme Court must be followed. 


See the Resale Price Maintenance Commentary, Vol. 2, § 7092, 7306, 7354; State 


Laws annotations, Vol. 2, [ 8804. 


For the appellant: 
Memphis, Tenn. 


Sam P. Walker (Waring, Walker, Cox and Lewis, of counsel), 


As amicus curiae: L. E. Gwinn and Don G. Owens, Jr., Memphis, Tenn. 


Opinion 
[Fair Trade Injunction Denied] 


Hamitton S. Burnett, Justice [In full 
text]: The original bill in this cause was 
filed against seven defendants seeking an 
injunction against them for violation of the 
Fair Trade Act of Tennessee and specifically 
Section One and One-half thereof of Chapter 
58 of the Public Acts of 1937. This Court 
in its majority opinion in the case of Frank- 
fort Distillers v. Liberto [1950-1951 TRADE 
Cases J 62,654], 190 Tenn. 478, 230 S. W. 
(2d) 971, held the Act in question consti- 
tutional. Four of the defendants in the 
instant bill filed answers. Judgment pro con- 
fesso was taken against the other three 
defendants who are the appellees here. 


After the judgment pro confesso was taken 
counsel for the appellant presented to the 
Chancellor a decree in which he sought a 
permanent injunction against these three 
parties for violating the Fair Trade Act in 
that it was alleged in the bill that these 
three parties were selling the whiskies of the 
appellant below the agreed price that the ap- 
pellant had with the distributors in Tennessee 
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to whom it sold its products. The Chancellor 
refused to grant the injunction and since 
this was the only relief sought dismissed 
the bill. The appellant seasonably perfected 
its appeal. The only question presented to 
us is whether or not the refusal to grant 
an injunction under the circumstances is an 
abuse of the discretion vested in the Chancellor. 


The Chancellor delivered a long memo- 
randum opinion which is in the record. 
Among other things he says that: 


“from time immemorial injunctions have 
been issued to prevent wrongs and not 
to assist in the perpetration of a wrong; 
and it is the deliberate considered opinion 
of this Court that if an injunction in this 
cause were granted it would assist in per- 
petrating a grievous wrong.” 
As to just why the refusal to issue an in- 
junction would constitute a grievous wrong 
the Chancellor is not very definite. We 
though assume that there are many reasons 
in his mind back of why he made such a 
statement. Whether we as judges agree 
with the effect of an act of the Legislature 
is not the question. If the Act is constitu- 
tional and there is a violation thereof it is 


{ 67,540 


our duty as judges on the court to enforce 
the act. The meaning and intent of the 
Fair Trade Act certainly does not meet with 
the approval of the writer of this opinion 
but as before said that is neither here nor 
there. The Legislature which passed the 
Act have that on their shoulders and so 
long as it is constitutional and there is 
a violation thereof it is our duty as con- 
stituting the courts of the State to enforce 
the terms of the Act. 


[Effect of Schwegmann Case] 


As heretofore said this Court in Frank- 
fort Distillers Corporation v. Liberto, supra, 
held the Fair Trade Act constitutional. Sub- 
sequent to our opinion so holding the 
Supreme Court of the United States in 
Schwegmann Brothers v. Calvert Distillers 
Corporation [1950-1951 TRapE Cases § 62,823], 
SUI AU, Se Seb OS IE, ale ORG, Al SoGie 7a 
held that a similar act, in almost identical 
words of the State of Louisiana was en- 
forcible in Louisiana against a retailer who 
refused to agree to the price fixing scheme 
and sold products of the distributors at a 
cut-rate price when such distributor had 
not signed an agreement or contract to abide 
by the prices as fixed by the distilling com- 
pany. The Supreme Court of the United 
States in this case held that the Louisiana 
act was violative of the Sherman Antitrust 
Act, Sections 1-8, as amended, 15 U. S. C. A. 
Sections 1-7, 15. 


[Effect of McGuire Act] 


Subsequent to this decision Congress is 
alleged to have passed what is known as 
the McGuire Act which according to the 
allegations of the bill in this case remedied 
the situation so that acts of the kind, that 
is, price fixing acts by distillers and others 
as attempted to be enforced herein could 
be enforced in the States under the Sher- 
man Antitrust Act, supra. 


Following the decision of this Court in 
the Frankfort case, supra, the Chancery 
Court at Memphis issued injunctions in that 
case. Following the holding of the Supreme 
Court of the United States in the Scheweg- 
mann Brothers case, those injunctions were 
dissolved. Then following the enactment 
of the McGuire Act the present litigation 
was begun. 


As indicated at the outset this appeal 
is by the Distilling Company against three 
of the seven defendants who did not answer 
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below but permitted a pro confesso to be 
taken against them. The case is still pend- 
ing in the Chancery Court as to the other 
four defendants who answered. The reason 
that counsel appeared as amicus curiae here- 
in was in an effort to protect the rights of 
the four defendants whom they represented 
in the Chancery Court. Among other things 
that these four defendants, who are still in 
court, allege in their answer is that 


“Defendants, however, allege that the 
McGuire Act did not attempt to sanction 
ot legalize horizontal price fixing, and 
they further allege that the effect of the 
so-called Fair Trade Agreements executed 
by complainant with the retailers men- 
tioned in the bill and similar agreements 
made by other non-resident distillers with 
the same retailers and other retail liquor 
dealers of Shelby County, Tennessee, is 
to establish fixed prices on the horizontal 
level, and thus to create monopolies in 
volation of the State and Federal Anti- 
Trust Statutes.” 


[Reason for Affirmance | 


It will thus be seen that the McGuire 
Act has never been passed on by any court 
insofar as we can find or have been advised. 
From the quotation, from the answer of the 
defendants now in court above, it is like- 
wise seen that the question of the applicabil- 
ity of the McGuire Act to the present Fair 
Trade Act of this State is questioned. This 
being true we think that the Chancellor, 
for this reason if for no other, was justified 
in denying an injunction against these three 
defendants. He might determine upon the 
hearing in the case in which the four de- 
fendants are still in court that the McGuire 
Act did not change the situation since the 
holding of the Supreme Court of the United 
States in the Schwegmann Brothers case and 
that if this were true then of course our 
Act would not be unenforcible. The Chancel- 
lor was clearly right on this ground in 
denying the injunction against these three 
parties until this question is properly de- 
termined. If he had granted the injunction 
against these parties prior to this determina- 
tion it is perfectly reasonable and possible 
that these parties would have suffered a very 
grave injury and wrong and would have had 
no recourse against this non-resident appel- 
lant. So for this reason alone, if for no 
other, we must affirm the action of the 
Chancellor. 
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[Schwegmann Case Noted] 


It is interesting to note that in the 
Schwegmann Brothers case the Court there, 
among other things, said: 


“It should be noted in this connection 
that the Miller-Tydings Act expressly 
continues the prohibitions of the Sherman 
Act against ‘horizontal’ price fixing by 
those in competition with each other at 
the same functional level. Therefore, 
when a State compels retailers to follow a 
parallel price policy, it demands private 
conduct which the Sherman Act forbids. 
See Parker v. Brown, 317 U. S. 341, 350, 
O35 9 Gt. 30/4515, 87 dened) G15.) Elumina= 
tion of price competition at the retail 
level may, of course, lawfully result if 
a distributor successfully negotiates indi- 
vidual ‘vertical’ agreements with all his 
retailers. But when retailers are forced 
to abandon price competition, they are 
driven into a compact in violation of the 
spirit of the proviso which forbids ‘hori- 
zontal’ price fixing. A real sanction can 
be given the prohibitions of the proviso 
only if the price maintenance power 
granted a distributor is limited to voluntary 
engagements. Otherwise, the exception 
swallows the proviso and destroys its 
practical effectiveness. 


“The contrary conclusion would have 
a vast and devastating effect on Sherman 
Act policies. If it were adopted, once 
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a distributor executed a contract with a 
single retailer setting the minimum re- 
sale price for a commodity in the State, 
all other retailers could be forced into 
line. Had Congress desired to eliminate 
the consensual element from the arrange- 
ment and to permit blanketing a State 
with resale price fixing if only one re- 
tailer wanted it, we feel that different 
measures would have been adopted— 
either a nonsigner provision would have 
been included or resale price fixing would 
have been authorized without more. Cer- 
tainly the words used connote a volun- 
tary scheme. Contracts or agreements 
convey the idea of a cooperative arrange- 
ment, not a program whereby recalcitiants 
are dragged in by the heels and compelled 
to submit to price fixing.” 

We feel that until the McGuire Act is 
passed on, preferably by the Federal Courts, 
holding that the Fair Trade Act provisions 
are eliminated from the brakes put on such 
things by the Sherman Antitrust Act supra, 
that the Chancellor was well within his 
discretion in denying an injunction in the 
instant case. Whether or not the McGuire 
Act does as alleged in the bill in the instant 
case is really a Federal question on which 
decisions of the Federal Supreme Court 
must be followed by the Courts of this 
State. For the reasons above stated the 
opinion below will be affirmed. 


[67,541] Skouras Theatres Corporation, et al. v. Radio-Keith-Orpheum Corpo- 


ration, et al. 


In the United States District Court for the Southern District of New York. Civil 


No. 85-258. Dated July 13, 1953. 


Clayton Antitrust Act and Sherman Antitrust Act 


Suit for Civil Damages — Sufficiency of Complaint — Unnecessary Allegations.—In 
pleading a conspiracy which is alleged to be a part of a nation-wide conspiracy found and 
enjoined in a Government antitrust suit, it is not necessary to quote testimony; to recite 
in detail the evidence, findings of fact, and conclusions of law; to argue the interpretation 
and legal effects; or to plead the reasons for the formation or dissolution of various 
corporations. Therefore, the complaint, consisting of 124 printed pages containing 291 
paragraphs, was dismissed because it did not contain a simple and concise statement of 


the claim. 


See the Sherman Act annotations, Vol. 1, § 1640.121; Clayton Act annotations, Vol. 


a 2025.12, 
For the plaintiffs: 


Weisman, Celler, Allan, Spett and Sheinberg, New York, N. Y. 


For the defendants: Simpson, Thatcher and Bartlett; O’Brien, Driscoll and Haftery; 
and Schwartz and Frohlich; all of New York, N. Y. 
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[Motion to Strike Complaint] 


McGouney, District Judge [Jn full text]: 
The defendants move to strike the com- 
plaint for failure to comply with subdivi- 
sions (a) (2) and (e) (1) of Rule 8 of the 
Federal Rules of Civil Procedure; or in the 
alternative to strike parts of the complaint 
pursuant to Rule 12 (f). 

The action, in which trial by jury is de- 
manded, seeks treble damages aggregating 
about $88 million for alleged violations of 
Sections 1 and 2 of the Sherman Act, and 
an injunction. 


The defendants assert that the complaint 
contains 35,000 words. While the Court has 
not undertaken to verify that count, there 


is no reason to doubt its substantial ac- 
curacy. The document consists of 124 
printed pages containing 291 separately 


numbered paragraphs of which many con- 
tain numerous lengthy subparagraphs. 


[Unnecessary Allegations] 


The plaintiffs’ claims appear to be that 
they were severally damaged by local un- 
lawful combinations among the defendants; 
that these combinations were organized, 
operated and managed pursuant to and as 
part of the larger nation-wide conspiracy 
found and enjoined in U. S. v. Paramount 
Pictures, et al;* and that the alleged un- 
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lawful acts have continued since the entry 
of the decree in that case. If that be their 
claim, they are of course entitled to plead 
it and at the trial to rely on the Paramount 
decree to the extent permitted by the 
statute”? and decisions.’ But in order to do 
this it is neither necessary nor permissible 
to quote testimony or to recite in detail the 
evidence, the findings of fact and the con- 
clusions of law in Paramount; or to argue 
the interpretation and legal effects thereof, 
as this complaint does at great length. 
Neither is it necessary or appropriate to 
plead the reasons for the formation or dis- 
solution of various corporations. This adds 
nothing to the statement of these claims. 
Moreover, no appropriate purpose of plead- 
ing is served by declamatory subheadings 
like those on pages 15, 22, 23, 33, 44, 49, 
53 (the first), 107 and 109. 


The Federal Rules of Procedure were 
drawn and adopted in order to achieve 
simple and concise statements of claims and 
defenses with consequent simplification of 
the issues between litigants. Achievement 
of this goal in cases such as this is hope- 
lessly beyond attainment if, as here, the 
rules are disregarded. 

The motion to dismiss is granted but with 
leave to file an amended complaint which 
conforms with the rules. 


Settle order. 


[] 67,542] United States v. Aluminum Company of America, et al. 
In the United States District Court for the Southern District of New York. Equity 


85-73. Dated June 17, 1953. 


Case No. 423 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


United States Equity Suits—Trustees’ Petition for Fees—Government Objection.— 
A petition by trustees, appointed by a court pursuant to an antitrust decree, for fees and 
disbursements will not be passed upon until a Government petition, alleging that some 


of the actions of the trustees have not been in the interest of the judgment and requesting 
an end to the trust, is heard. 


See the Sherman Act annotations, Vol. 1, J 1610.501. 


1 [1946-1947 TRADE CASES { 62,470] 66 F. *§5 Clayton Act, 15 USCA § 16. 
Supp. 323; [1946-1947 TRADE CASES { 57,526] 8See Hmich Motors Corp. v. Gen. Motors 
70 F. Supp. 53 [1948-1949 TRADE CASES [1950-1951 TRADE CASES f 62,778], 340 U. S. 
| 62,244], 334 U. S. 131; [1948-1949 TRADE 558; Monticello v. American Tobacco Co., 2 Cir. 


CASES { 62,473] 85 F. Supp. 881. [1952 TRADE CASES f 67,300], 197 F. 2a 629, 


cert. denied 344 U. S. 875. 
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Memorandum Opinion 
[Trustees’ Petition] 


Knox, Chief Judge [In full text except 
for omissions indicated by asterisks]: On 
May 27, 1953, a hearing was had before me 
with respect to the petition of Donald K. 
David, John L. Sullivan and Chemical Bank 
& Trust Company, as Trustees heretofore 
appointed pursuant to the provisions of my 
judgment in the above entitled litigation, 
under date of January 16, 1951. 


The petition is an application of such 
Trustees for services rendered for the trust 
year ended January 16, 1953, together with 
certain disbursements and also, for counsel 
fees of their respective attorneys, along 
with their disbursements. 

The allowances sought are unopposed by 
counsel for Aluminum Company of America, 
against which any and all of the foregoing 
items, if approved, are to be charged. 


[Government Objections] 


The Government, on the other hand, 
represented by Leonard J. Emmerglick, 
Special Assistant to the Attorney General, 
vigorously opposes the awards asked by the 
Trustees and their respective attorneys upon 
the ground that each of them is excessive. 
Not only this, but it is asserted that some 
of the actions taken by the Trustees over 
the past trust year have not been in the 
interest of the purposes sought to be served 
by the judgment of January 16, 1951. 


In this connection, Mr. Emmerglick says 
that the Government 


“will shortly file a petition to terminate 
this trust upon the ground that it can no 
longer be effective and serves only to 
impede the proper and necessary pursuit 
of relief in the public interest fg 


“Now, while we are asking Your Honor 
to defer any express or implied approval 
of the reported performance we do not 
take the position that the trustees 
shall be further delayed in securing what 
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is reasonable compensation for the serv- 
ices they performed during the past trust 
years. We do oppose the allowance asked 
as excessive Sa 


“Now, we think that in incident after 
incident the trustees have, for one reason 
or another, overlooked that (sic) pur- 
pose of their appointment.” 


Further, in his argument, Mr. Emmer- 
glick said, 


“We respectfully submit that the 
fees of the trustees should be fixed at 
$15,000 for each of the individuals and 
$20,000 for the Bank, and that com- 
mensurately with these reductions the 
fees to counsel be reduced, and we ask 
that the order of the Court expressly 
reserve the matter of approval of per- 
formance to the end that we be not 
foreclosed from an opportunity to raise 
before your Honor promptly the im- 
portant questions which we are prepared 
to raise.” 


[Delay Ruling] 


The petition to end the trust and which, 
I assume, will contain allegations as to the 
manner in which the trustees fell short of 
the obligations incumbent upon them, has 
not yet been filed. When that is done the 
trustees, I have no doubt, will deny the 
Government’s averments. In order to re- 
solve the controversy that is in prospect, a 
hearing and the presentation of oral evi- 
dence will probably be required. Until this 
transpires, I shall be unable to pass judg- 
ment upon the merits of the contentions of 
the United States. 


As matters now stand, I have no reason 
to believe that the trustees acted in bad 
faith, even if they erred in some of their 
decisions, in whole or in part. 


Nevertheless, since the matters claimed 
by the Government have been brought to 
my attention, it is appropriate that, at this 
time, I should not finally pass upon the 
petition of the trustees. This can await 


my full acquaintance with the facts. 
* * Ox 


[1 67,543] Consolidated Theatres, Inc., and Philip Loew v. Warner Bros. Circuit 
Management Corporation; Warner Bros. Pictures, Inc.; Universal Pictures Company, 
Inc.; United Paramount Theatres, Inc.; United Artists Corporation; Twentieth Century- 
Fox Film Corporation; RKO Radio Pictures, Inc.; Radio-Keith-Orpheum Corporation; 
Paramount Pictures, Inc.; Paramount Pictures Corporation; New England Theatres, Inc.; 
M. & P. Theatres, Inc.; Loew’s Incorporated; and Columbia Pictures Corporation. 


In the United States District Court for the Southern District of New York. Civil 


65-254. Dated July 21, 1953. 
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Noerr Motor Freight, Inc. v. Eastern R. R. Presidents Conf. 


Sherman Antitrust Act 


Suit for Civil Damages—Disqualification of Plaintiffs’ Attorneys—Prior Representa- 
tion of Defendants—The conclusion of a master that an attorney and the firm of which 
he is a member were disqualified from serving as attorneys for the plaintiffs in an 
antitrust suit was confirmed. The defendants had alleged that the attorney was formerly 
employed by a law firm which was general counsel for one of the defendants, and in that 
capacity the attorney had acted for that defendant and other defendants in various anti- 


trust matters. 


See the Sherman Act annotations, Vol. 1, J 1640. 


For the plaintiffs: 
and Lage, New York, N. Y. 


For the defendants: 


Memorandum 
[Motion To Disqualify Attorneys] 


Gopparp, District Judge [In full text]: A 
complaint was filed on April 6, 1951, by 
the law firm of Gold & Nickerson as at- 
torneys for the plaintiffs, alleging various 
antitrust violations on the part of fourteen 
corporate defendants in the motion picture 
industry. The firm of Gold & Nickerson 
is composed of William Gold and Robert E. 
Nickerson. On May 15, 1951, the defend- 
ants moved to disqualify Mr. Nickerson and 
the firm of Gold & Nickerson from serving 
as attorney, or attorneys, in the suit. 

On January 17, 1952, by consent, the 
matter was referred to George W. Alger, 
Esq., as special master to hear and determine. 

It is sought to disqualify Mr. Nickerson 
and the firm of Gold & Nickerson on the 
ground that their appearance in this suit 
constitutes a violation of Canons 6 and 37 
of the Canons of Ethics, in that Mr. Nick- 
erson was formerly employed for eight 
years as an attorney in the office of Dwight, 
Royall, Harris, Koegel, and Caskey, general 
counsel for defendant Twentieth Century- 


[7 67,544] Noerr Motor Freight, Inc., 
ference, et al. 


In the United States District Court for 
Action No. 14,715. Dated July 21, 1953. 


William Gold, New York, N. Y., and Fennelly, Eagen, Nager 


Dwight, Royall, Harris, Koegel and Caskey, New York, N. Y. 


Fox Film Corporation, and in that capacity 
Mr. Nickerson had acted for Fox and 
others of these defendants in various mo- 
tion picture antitrust matters. Defendants 
conceded before the master that any ques- 
tion as to the ethical duties of Mr. Gold, 
separate and apart from any partnership 
with Mr. Nickerson, is not involved in this 
proceeding, and to that view the attorneys 
for Gold & Nickerson have subscribed. 


[Master's Opinion Confirmed] 

On March 4, 1953, the master filed a fully 
considered opinion disqualifying Mr. Nick- 
erson and the firm of Gold & Nickerson 
from prosecuting this complaint. The at- 
torneys for Gold & Nickerson have filed 
objections to this report and the defendants 
have moved to confirm. 

The findings of fact made by the master 
are supported by the record and are adopted. 
The conclusion of the master that Mr. 
Nickerson and the firm of Gold & Nicker- 
son are disqualified from serving as attorney, 
or attorneys, for the plaintiffs in the present 
suit is confirmed. 


Settle order on notice. 


et al. v. Eastern Railroad Presidents Con- 


the Eastern District of Pennsylvania. Civil 


Clayton Antitrust Act and Sherman Antitrust Act 


Private Antitrust Suit—Sufficiency of Allegations—Conspiracy.—In a suit in which 
railroads and railroad associations were charged with conspiring to exclude truckers from 
long-distance freight hauling, the railroads’ motions to dismiss the complaint for failing 
to state a cause of action were denied. Although the activities allegedly engaged in by 
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the railroads and their associations might be lawful by themselves, when used for the 
purpose of eliminating competition such activities could conceivably violate the antitrust 
laws. The court found that the truckers’ allegations that the railroads’ activities in 
attempting to influence legislation for the purpose of putting the truckers in an unfavor- 
able competitive position, that so-called “independent citizens groups” were mere pawns 
of the railroads in circulating information derogatory to the truckers, that false informa- 
tion was disseminated to the truckers’ customers for the same purpose, and that groups 
were organized to protest the use of the highways by “big trucks” and public officials and 
officials of independent organizations were bribed to accomplish the same purpose of 
driving the truckers out of competition with the railroads, sufficiently alleged facts which, 
if proved, would justify a recovery under the antitrust laws. 


See the Sherman Act annotations, Vol. 1, J 1640.125. 


Private Antitrust Suit—Sufficiency of Allegations—Injury to the Public.—In a suit 
charging railroads and railroad associations with conspiring to eliminate the competi- 
tion of truckers in long-distance freight hauling, injury to the public was sufficiently 
alleged where the complaint averred that the conspiracy resulted in an increase in the 
cost to shippers and consumers of all commodities necessary to life, a high percentage 
of which reaches consumers only by carriage in motor trucks. 


See the Sherman Act annotations, Vol. 1, J 1640.135. 


Private Antitrust Suit—Sufficiency of Allegations—Injury to the Plaintiff—The 
requirement that a complaint under the antitrust laws must allege damage to the plaintiff 
was met where there was a general allegation by the plaintiffs that they had been 
financially damaged by defendants’ activities by increased costs of operation and by 
loss of accounts with resultant loss of profits and prospective profits. 


See the Sherman Act annotations, Vol. 1, J 1640.127. 


Private Antitrust Suit—Motion To Dismiss—Motion for Summary Judgment—Con- 
flicting Affidavits——A motion to dismiss an antitrust action for lack of venue and juris- 
diction over the persons of an unincorporated association was denied where the affidavits 
regarding the motion were in conflict with respect to the nature and degree of the asso- 
Ciation’s activities in the district. 


See the Sherman Act annotations, Vol. 1, J 1640.619, 1640.652. 


Private Antitrust Suit—Venue—“Transacting Business”—Jurisdiction—Service of 
Process—“Doing Business”—“Found”.—Railroad corporations were held to be “trans- 
acting business” within the Eastern District of Pennsylvania so that venue was properly 
laid as to them in this district. It was established that each has an office in Philadelphia, 
which is listed in building and telephone directories, and is carried in the literature 
and timetables of the railroads as one of their established offices; that the employees in 
each office regularly solicit business for their respective railroads in this district; that 
in addition to such solicitation, they answer inquiries, trace shipments, arrange for diver- 
sions of freight, and receive complaints, most of which are transmitted to the home 
office for attention; that these offices have been continuously maintained in this district 
for many years; that these offices have been staffed by the employees of the respective 
railroads and their work is exclusively in the interest of their employers; and that each 
of these offices has been instrumental in obtaining a substantial amount of freight and 
passenger business for the respective railroads. 


However, since none of these defendants was an inhabitant of this district, all being 
foreign corporations which have never registered to do business in Pennsylvania, the 
court held that the mere solicitation of business, although substantial and conducted 
as a regular course of business, did not constitute “doing business” and that therefore 
these defendants may not be “found” within this district and were, for this reason, not 
subject to service of process in the district. 


Another railroad corporation which, for many years, has maintained an office and 
staff of employees in Philadelphia, and in addition to the activities outlined above, issues 
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bills-of-lading, receives prepaid payments of charges on freight to be carried over its 
lines, maintains a bank account in its name in this district, has handled a substantial 
number of inquiries and complaints in each of the past three years, has handled a sub- 
stantial amount of money through its office, and originated during the past 3 years in 
this district approximately 23,000 carloads of freight in each year, was found to conduct 
many activities over and above the mere solicitation of business. The transactions were 
of such a substantial nature that this defendant was “doing business” and may be “found” 
in this district. enue was properly laid here and the service of process in this district 
was valid. 


Where other defendant railroad corporations do not maintain an office in the Eastern 
District of Pennsylvania, but do maintain offices in the Western District of Pennsylvania, 
but are not registered to do business in Pennsylvania and do not have registered agents 
appointed for service of process, although employees of these offices occasionally solicit 
business for their respective railroads in the Eastern District, the court found that the 
activities of these railroads were not such as to constitute “transacting business” within 
the Eastern District of Pennsylvania under the provisions of Section 12 of the Clayton Act. 


See the Sherman Act annotations, Vol. 1, J 1640.291, 1640.300. 


Private Antitrust Suit—Venue—Effect of Judicial Code, Section 1391 (c).—Where 
two railroad corporations have registered to do business in the Commonwealth of Penn- 
sylvania, venue, in a suit charging them with violations of the antitrust laws, was properly 
laid in a Pennsylvania District Court under the provisions of Section 1391 (c) of the 
Judicial Code. 


See the Sherman Act annotations, Vol. 1, { 1640.310. 


For the plaintiffs: Robert McCay Green and Dilworth, Paxson, Kalish & Green, 
both of Philadelphia, Pa. 


For the defendants: Barnes, Dechert, Price, Myers & Rhoads, Philadelphia, Pa., 
for Penna. R. R. Co., Walter S. Franklin, M. W. Clement. Arthur Littleton and Thomas 
B. K. Ringe, both of Philadelphia, Pa. for R. W. Brown; Delaware, Lackawanna & 
Western R. R. Co.; Erie R. R. Co., Chesapeake & Ohio Ry. Co.; Joseph A. Fisher; 
Reading Co.; New York, Chicago & St. Louis R. R. Co.; The Virginian Ry. Co.; Wheel- 
ing & Lake Erie Ry. Co.; Lehigh & Hudson Ry. Co. Lewis M. Stevens, and Stradley, 
Ronon, Stevens & Young, of Philadelphia, Pa., for Canadian Pacific Ry. Co.; New York, 
New Haven & Hartford R. R. Co.; Maine Central R. R. Co.; Boston & Maine R. R. 
Co.; Delaware & Hudson R. R. Co. John G. Williams, Philadelphia, Pa., for Akron, 
Canton & Youngstown R. R. Co. Paul Bedford and John Lewis Evans, both of Phila- 
delphia, Pa., for New York, Ontario & Western R. R. Co. C. Brewster Rhoads, and 
Montgomery, McCracken, Walker & Rhoads, of Philadelphia, Pa., for Eastern R. R. 
Presidents Conference. 


For a prior decision of the U. S. District Court, Eastern District of Pennsylvania, 
see 1953 Trade Cases {[ 67,538. 
Opinion ated against Eastern Railroad Presidents 

Conference, hereinafter called the ‘“Con- 


[Nature of Suit] 


Crary, District Judge [In full text except 
for omissions indicated by asterisks]: This 
action, a proceeding under the Sherman 
and Clayton Antitrust Acts, 15 U.S. C. $1, 
et seq., was filed by the Pennsylvania Motor 
Truck Association, hereinafter called “PMTA,” 
and 37 individual operators of trucks in and 
through the Commonwealth of Pennsyl- 
vania, nearly all of whom are members of 
PMTA. The action is brought on behalf 
of themselves and all others similarly situ- 
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ference,” all of the railroads represented in 
the Conference, several present and past 
presidents of the said railroads individually, 
and Carl Byoir & Associates, Inc., herein- 
after called “Byoir,”’ a publicity agent em- 
ployed by the Conference. The suit asks 
for an injunction and treble damages. The 
railroads involved, approximately 35 in num- 
ber, operate in the northeastern section of 
the United States, north of the Potomac and 
east of the Ohio rivers. The complaint 
alleges that in or about May of 1949 the 
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defendant railroads embarked upon an il- 
legal conspiracy to monopolize the business 
of transportation of freight and passengers 
in the northeastern section of the United 
States, the object of the conspiracy and 
concert of action of the defendants being to 
secure such a monopoly by destroying inter- 
state competitive highway transportation 
including the businesses of the plaintiffs. 
Over 20 preliminary motions have been filed 
which may be grouped as follows: 


(a) Motions to dismiss for failure to state 
a cause of action, 


(b) Motion of the Conference, an unin- 
corporated association, to dismiss for im- 
proper venue, insufficiency of service of 
process, and lack of jurisdiction over the 
person, 


(c) Motions of various railroad corpora- 
tion defendants to dismiss for improper 
venue, for lack of jurisdiction, or, in the 
alternative, to quash return of service of 
summons, 


(d) Objections to interrogatories, 


(e) Motions for more specific answers 
to interrogatories, 


(f) Motions to compel answers on dis- 
covery depositions. 


Since the three latter categories involve 
discovery matters, they will be treated sepa- 
rately in an order to be filed later. This 
opinion will discuss the first three sets of 
motions. 


(A) Motions To Dismiss for Failure 
To State a Cause of Action 


Motions by the Erie Railroad Company, 
Reading Company, New York, Chicago & 
St. Louis Railroad Company, R. W. Brown, 
Delaware, Lackawanna & Western Rail- 
road Company, Joseph A. Fisher, Eastern 
Railroad Presidents Conference, The Vir- 
ginian Railway Company, Wheeling & Lake 
Erie Railway, Chesapeake & Ohio Railway 
Company, and the Lehigh & Hudson River 
Railroad, have challenged the sufficiency of 
the complaint, contending that it is defec- 
tive in that it fails to state sufficient facts 
upon which relief can be granted. Since 
these motions go to the fundamentals of 
the case, they will be first considered. In 
the determination of the motions, only the 
allegations of the complaint itself will be 
considered without regard to depositions 
subsequently taken. 
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[Conspiracy Charged] 


The complaint, briefly summarized, first 
identifies the parties and their respective 
relations to the transportation of passengers 
and freight in the northeastern section of 
the United States. Byoir is identified as a 
publicity agent with its principal office at 
10 East 40th Street, New York City. Ju- 
risdiction is averred under the Sherman 
and Clayton Acts, supra. The complaint 
then charges that in May of 1949 the de- 
fendants embarked upon an illegal con- 
spiracy in violation of the antitrust laws of 
the United States, the purpose of the con- 
spiracy being to eliminate the plaintiffs and 
those similarly situated, as competitors in 
the field of hauling of freight, and to carve 
out exclusive monopolistic spheres of opera- 
tion in the freight transportation business of 
the United States, so that railroads would 
have a monopoly on freight hauling in 
interstate commerce. To that end, the com- 
plaint charges, the Conference appointed a 
committee on competitive transportation for 
the carrying out of the conspiracy and re- 
tained defendant Byoir as its public rela- 
tions agent for the express purpose of 
effectuating the object of the conspiracy. Byoir 
in conjunction with the Conference and the 
railroads, acting through their presidents 
and/or trustees, embarked upon a campaign 
designed specially to impede the operation 
of the trucker plaintiffs in every possible 
way, and in pursuance thereof, among other 
things, vilified and defamed the plaintiffs 
by circulation to the public generally, to 
public officials, and to suppliers and cus- 
tomers of the plaintiffs, of false and mali- 
cious reports of and concerning the plaintiffs 
in their business of hauling freight; formed 
so-called “independent” citizens groups or- 
ganized to circulate false and malicious 
propaganda attacking the plaintiffs, in fact, 
composed and prepared by Byoir on behalf 
of the railroads, but made to appear to 
emanate from such independent sources; 
sought to secure the passage of legislation 
favorable to the railroads and injurious to 
the truckers through the instrumentalities 
of the so-called “independent organizations” ; 
attempted to and actually prevented the 
passage of legislation in Pennsylvania favor- 
able to the truckers by bribery of public 
officials and officials of independent organi- 
zations, all to the end that the defendants 
might bring about the destruction of the 
business of the plaintiffs and the elimina- 
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tion of them as competitors. The com- 
plaint further avers that this conspiracy has 
continued from 1949 to the present day, has 
resulted in disparaging the plaintiffs’ busi- 
ness in the public mind, has created great 
public hostility to the plaintiffs, has inter- 
ferred with the legitimate conduct of their 
business and the furtherance of their busi- 
ness, has resulted in increased cost to 
shippers and consumers, particularly in 
areas not served by the railroads, has in- 
creased the expense of operation by the 
plaintiffs, and finally has caused loss of 
accounts and profits and prospective profits 
to the plaintiffs. 


[Grounds for Motions To Dismiss| 


The motions to dismiss are based upon 
the ground that the complaint fails to allege 
facts constituting a cause of action under 
the Sherman or Clayton Acts in that (1) it 
fails to aver any specific damage to any 
individual plaintiff or to the public and (2) 
the defendants’ activities complained of in- 
volve primarily attempts to influence legis- 
lation, which activities do not fall within the 
scope of the antitrust laws and are within 
the protection of the First Amendment to 
the Constitution of the United States. 


[Liberal Latitude in Pleadings] 


* * * Jn determining the sufficiency 
of a complaint in a case of this nature, 
a plaintiff must be given liberal latitude 
in the pleadings, since it is inherent in such 
action that all of the details and specific 
facts relied upon cannot properly be set 
forth as part of the pleadings. Brownlee 
v. Malco Theatres [1950-1951 Trane Cases 
J 62,911], 99 F. Supp. 312. 


[Confusion of Means and Object] 


Considering first the contention of the 
defendants that their activities in attempt- 
ing to influence legislation do not fall with- 
in the scope of the antitrust laws, their argu- 
ment in that regard may be briefly stated 
as follows. It is legal to attempt to in- 
fluence legislation and, being legal, their 
activities to accomplish that end cannot be 
the basis of a charge of violation of the 
anti-trust laws. In making this connection 
the defendants miss the fundamental issue 
of an antitrust case, whether there is con- 
cert of action for a purpose prohibited by 
the Acts, i. e., for the purpose of effecting 
a restraint of trade. The confusion of 
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means and objective were commented upon 
by Chief Judge Forman in the case of 
Slick Airways v. American Airlines [1950- 
1951 Trape Cases § 62,889], 107 F. Supp. 
199, at page 207: 


“The defendants misconceive the nature 
of the complaint by confusing the means 
allegedly used with the result to be 
achieved It is in this that they 
fall into error for these alleged acts 
rather constituted the means and methods 
by which the defendants conspired to 
drive the plaintiff out of business in viola- 
tion of the antitrust laws.” 


If it can be shown that an agreement, 
combination or conspiracy has been formed 
for the express purposes prohibited by the 
Act, the legality of the means becomes un- 
important. Here, even if the defendants’ ac- 
tivities with regard to influencing legislation 
were the only activities complained of 
(which they are not), those activities could 
conceivably be within the proscription of 
the antitrust statutes, if done for the pur- 
poses prohibited by the antitrust laws, i. e., 
to eliminate competition. 


Apparently, a similar argument was made 
before Judge Forman, that defendant’s ap- 
pearance before the Civil Aeronautics Board 
to block and delay the issuance of a Certifi- 
cate of Convenience and Necessity to the 
plaintiff to act as a common carrier was 
proper and legal. Judge Forman disposed 
of that contention in the following language 
[1950-1951 TrapE Cases { 62,889], 107 F. 
Supp. 199, at page 214: 


“While it may be questioned whether 
any of this alleged activity by defend- 
ants of itself constituted illegal conduct, 
it is fundamental, as previously noted, 
that legal means may be utilized to ac- 
complish the unlawful objective of con- 
spiracy, American Tobacco Co. v. U. S., 
Supra, S28 Wes, at pase 809) 6GO"Sa Cr 
1125, 90 L. Ed. 1575, and this court can- 
not deprive the plaintiff of its right to 
attempt to prove that these alleged acts 
were part of the total acts undertaken 
to effecuate he alleged conspiracy.” 


[Sufficient Allegation of Unlawful Purpose] 


Applying those principles, without con- 
fusing legality of means with illegality of 
object, the complaint is clearly sufficient. 
That the plaintiffs and defendants are in 
direct competition with each other in the 
business of long-distance hauling of freight 
intra and interstate needs no elaboration. 
It is a matter of common knowledge. If the 
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defendants can succeed in influencing legis- 
lation which has the effect of increasing 
the operating costs of the plaintiffs, the 
result would necessarily be to put the 
plaintiffs in a less favorable competitive 
position for the carrying of freight. The 
complaint alleges that the effect of the veto 
of the so-called “Big Truck Bill” in Penn- 
sylvania has been to increase plaintiffs’ 
operating costs and to put them in an un- 
favorable position in competition with the 
defendants in the long-distance hauling 
of freight. That fact alone would not be 
sufficient to state a cause of action under the 
antitrust laws. It must be shown that the 
defendants’ activities were done wih the in- 
tent and for the purpose of restraining trade 
and commerce. Plaintiffs have alleged that 
defendants’ activities in influencing and at- 
tempting to influence legislation were for 
that specific purpose. That plaintiffs may 
have difficulty in proving that allegation 
at time of trial does not warrant a summary 
disposition of the case at this juncture. 


The complaint moreover does not stop 
with the charge that the defendants have 
influenced legislation for the purpose of 
putting plaintiffs in an unfavorable competi- 
tive position. It alleges that the defendants 
have engaged in other activities, conducted 
as part of the conspiracy, and designed for 
the specific purpose of driving the plaintiffs 
out of the business of long-distance hauling 
of freight. Those allegations in sufficient 
detail have charged, among other things, 
the formation of so-called “independent 
citizen groups” which were mere pawns of 
the defendants in circulating information 
derogatory to the plaintiffs, dissemination of 
false information to customers of the plain- 
tiffs for the same purpose, the organization 
of groups to protest the use of the high- 
ways by plaintiffs’ “big trucks” and bribery 
of public officials and officials of independent 
organizations to accomplish the same pur- 
pose of driving the plaintiffs out of com- 
petition with the defendants. In sum, 
therefore, the complaint is that the defendants, 
in violation of the antitrust laws, have con- 
spired to exclude plaintiffs from the field 
of long-distance hauling of freight and 
thereby eliminate competition. 


[Nature of Sherman Act Prohibitions] 


In a very comprehensive opinion in the 
case of American Tobacco Co. v. United 
States [1946-1947 Trape Cases {[ 57,468], 328 
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U. S. 781, at pages 809-810, Mr. Justice 
Burton speaking for the court set forth the 
nature of the prohibitions of the Sherman 
ING PS ak: 


[Complaint Sufficient | 


While at the trial of the issues, it may 
be determined that the acts of the defend- 
ants were within limits of fair competition 
and while the evidence then adduced may 
fail to prove the existence of a conspiracy, 
it is sufficient in order to defeat a motion 
to dismiss that the complaint alleges facts 
which, if proved, would justify a recovery 
under the antitrust laws. The plaintiffs are 
entitled to their day in court and the op- 
portunity to substantiate their charges. Cer- 
tainly, at this early stage of the proceedings, 
the defendants have not sustained their posi- 
tion that the plaintiffs should be summarily 
foreclosed. 


[Sufficiency of Allegations of Damages] 


The second aspect of the motion raises the 
question as to whether the complaint sut- 
ficiently alleges damage to each individual 
plaintiff and to the public generally. With 
respect to damage to the public, this prob- 
lem affords little difficulty. The complaint 
alleges, in addition to damages to plaintiffs, 
a resultant increase in the cost to shippers 
and consumers of all commodities necessary 
to life, including clothing and food, a 
high percentage of which reaches consumers 
only by carriage in motor trucks. Certainly, 
if the effect of the conspiracy is to increase 
cost of operation of the truckers, thereby 
increasing consumer’s cost, an injury to the 
public is effected. This one allegation of 
injury to the public disposes of defend- 
ants’ contention. It would have been suf- 
ficient merely to allege increased cost of 
transportation to the users of that com- 
modity, the shippers, to satisfy the require- 
ment of showing injury to the public. 


In support of their position that no injury 
to the public has been alleged, defendants 
have cited the case of Arthur v. Kraft- 
Phenix Cheese Corp., 26 F. Supp. 824; Shot- 
kin v. General Electric Co. [1948-1949 TRapvE 
Cases § 62,341], 171 F. 2d, 236; Feddersen 
Motors v. Ward [1950-1951 TRADE Cases 
{ 62,579], 180 F. 2d, 519; Abouaf v. J. D. & 
A. B. Spreckels Co., 26 F. Supp. 830. In 
each of these cases it is clear from the facts 
that the injury complained of was a per- 
sonal injury to the plaintiff alone with no 
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effect on the public. For example, in the 
Shotkin case, the plaintiff had a distributor’s 
agreement for the sale of incandescent 
lamps with Westinghouse Electric & Manu- 
facturing Co. The Westinghouse Company 
concelled the agreement and refused to fur- 
nish lamps to the plaintiff. The court there 
held that the pleadings showed a personal 
grievance on the part of the plaintiff based 
upon the defendant Westinghouse’s re- 
fusal to transact business with him, with 
no evil consequence to the consuming public. 
The other cases cited are of similar import 
and furnish no precedent for the present 
case. 


As to the defendants’ argument that no 
specific damage to individual plaintiffs is 
alleged, it would appear that that argument 
is answered by the language of Mr. Justice 
Sutherland in the case of Story Parchment 
Co. v. Paterson P. Paper Co., 282 U. S. 555, 
at page 563: 


“Where the tort itself is of such a 
nature as to preclude the ascertainment 
of the amount of damages with cer- 
tainty, it would be a perversion of funda- 
mental principles of justice to deny all 
relief to the injured person, and thereby 
relieve the wrongdoer from making any 
amend for his acts. In such case, while the 
damages may not be determined by mere 
speculation or guess, it will be enough 
if the evidence show the extent of the 
damages as a matter of just and reason- 
able inference, although the result be only 
approximate. he wrongdoer is not en- 
titled to complain that they cannot be 
measured with the exactness and preci- 
sion that would be possible if the case, 
which he alone is responsible for making, 
were otherwise. Eastman Kodak Co. v. 
Southern Photo Materials Co., 273 U. S. 
359, 379, 71 L. ed. 684, 691, 47 S. Ct. 400.” 


Plaintiffs have alleged generally that they 
have been financially damaged by defend- 
ants’ activities by increased expenses of 
operation and by loss of accounts with re- 
sultant loss of profits and prospective profits. 
They have further alleged that these dam- 
ages are presently incapable of exact ascer- 
tainment but will be proved at time of 
trial. There are specific items and categories 
of damage which may be capable of proof 
at time of trial. 


The cases cited by defendants in support 
of their argument on this point, Keogh v. 
Chicago & Northwestern Railway Co., 260 
U.S. 156; Brownlee v. Malco Theatres [1950- 
1951 Trape Cases {1 62,911], supra; Cam- 


{| 67,544 


Court Decisions 
Noerr Motor Freight, Inc. v. Eastern R. R. Presidents Conf. 


Number 272—92 
7-28-53 


field Mfg. Co. v. McGraw Electric Co. [1946- 
1947 Trape Cases 957,570], 70 F. Supp. 477, 
are readily distinguishable on their facts. 
In the Keogh case, Mr. Justice Brandeis 
pointed out that the claimed damage was 
purely speculative for the reason that if 
railroad rates had been lower, all plaintiff's 
competitors would have been put on a parity 
with him and no court or jury could say 
that, if the rate had been lower, Keogh 
would have enjoyed the difference between 
the rates or that any other advantage would 
have accrued to him, for the benefit might 
have gone to his customers, or conceivably, 
to the ultimate consumer. In the Brownlee 
case, plaintiff was not in the business which 
he contended was monopolized and there- 
fore was not within a class which would 
be affected by any monopolistic practices. 
In the Camfield case, it was held that plain- 
tiff could show no damage since, although 
not licensed by the manufacturer, he was 
free to sell at any price, either the same, 
or higher or lower, than the price fixed by 
the manufacturer in its agreements with 
licensees. 


| Motions to Dismiss Denied | 
All motions to dismiss for failure to state 
a cause of action will, therefore, be denied. 


(B) Motion of the Conference, an Unin- 
corporated Association, to Dismiss for 
Improper Venue, Insufficiency of 
Service of Process, and Lack of 
Jurisdiction over the Person 


I am asked to rule on the motion of the 
Eastern Railroad Presidents Conference to 
dismiss for improper venue, insufficiency of 
service of process, and for lack of jurisdic- 
tion over the person on the basis of affidavits 
filed in support of the said motion con- 
tradicting allegations of the complaint and 
which affidavits in turn are contradicted 
by allegations in affidavits by plaintiffs’ at- 
torneys in opposition to the motion. The 
several aspects of the motion, while not 
specifically so labelled, are filed pursuant 
to the provisions of Rule 12 (b) (2), (3) 
and (5). With respect to the question of 
venue, suits under the antitrust laws against 
unincorporated associations are governed by 
the provisions of Section 4 of the Clayton 
Act, 15 U.S. ©. §15, andimay be brought 
by an injured private litigant “in the dis- 
trict in which the defendant resides or is 
found or has an agent... .” It is argued 
on behalf of the Conference that none of the 
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above requisites is satisfied with respect to 
the Conference. The affidavits in support 
of, and those in opposition to, the motion to 
dismiss lay particular stress on the nature 
and degree of the activities of the Confer- 
ence in this district, for the question of 
whether an unincorporated association may 
be “found” in a particular place depends 
upon whether it does a substantial portion 
of its business there. * * * 


[Conflicting Affidavits] 


I conclude that I have no power 
to resolve important fact issues, even those 
relating to venue and service of process, on 
conflicting affidaits. This conclusion is but- 
tressed by the footnote statement by the 
Court of Appeals in Paramount Pictures v. 
Rodney [1950-1951 Trapve Cases § 62,736], 
186 F. 2d 111, at page 113, likewise labelled 
dictum by defendant, that 


“The complaints, defendants’ affidavits 
and an affidavit filed by counsel for the 
plaintiffs seem to raise an issue of fact 
within the purview of the Scophony de- 
cision as to whether the five defendants 
referred to were transacting business in 
Texas. This issue could have been re- 
solved only by the taking of oral testi- 
mony.” 


In light of those clear expressions by the 
Court of Appeals for this Circuit as to the 
power of the trial court to resolve fact 
issues On motions to dismiss on the basis 
of conflicting affidavits, I cannot, on this 
state of the record, determine that the 
Conference was not “found” in this district, 
nor can I find that service of process, made 
upon Mr, Franklin, has not been made upon 
an “officer” of the Conference. The motion 
of the Conference to dismiss for lack of 
jurisdiction over the person, for improper 
venue, and for insufficiency of service must, 
therefore, be denied. 


[Hearing Deferred] 


While Rule 12 (d) provides that the de- 
fenses above enumerated may be considered 
by the court before trial, it provides fur- 
ther that the court may defer the hearing 
and determination of such issues until the 
trial. From the pleadings and arguments 
on the various motions to date, it is appar- 
ent that a preliminary hearing on these 
matters would result in a needless duplica- 
tion of testimony, and the matters could 
be best determined at the time of trial on 
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the merits of the alleged conspiracy. The 
hearing on these issues will, therefore, be 
postponed until time of trial. 


(C) Motions of Various Railroad Corpora- 
tion Defendants to Dismiss for Improper 
Venue, for Lack of Jurisdiction, or, 
in the Alternative, to Quash 
Return of Service of 
Summons 


Eight of the defendant railroad corpora- 
tions have filed motions to dismiss for lack 
of venue and for want of jurisdiction over 
the person of the defendants or, in the 
alternative, to quash return of service of 
process. Certain affidavits have been filed 
by the defendant railroads, and extensive 
answers to searching interrogatories have 
been filed, none of which have been con- 
traverted by the plaintiffs. While the plain- 
tiffs in their briefs have asked that the 
determination of these issues be deferred 
to time of trial when oral testimony could 
be taken to supplement the answers made 
to the interrogatories, I feel that no real 
challenge has been made to the facts now 
in the record and these motions, unlike 
those of the Conference, can be disposed of 
at this time. 


[“Doing” and “Transacting” Business] 


These motions present the ever vexatious 
and oft litigated but never settled question 
as to what constitutes the “doing” or “carry- 
ing on” of business in a district by a cor- 
poration so that it may be said to be “found” 
therein, and a consideration of the ephem- 
eral distinction between “doing” and “transact- 
ing” business. The latter distinction becomes 
of extreme importance in this case in view 
of the provision of Section 12 of the Clayton 
Act lomUr S.C. S 225. brior toublespassage 
of the Clayton Act, Section 7 of the Sher- 
man Act provided coextensive limitations 
as to venue and service of process. Section 
12 of the Clayton Act enlarged the venue 
provision by the addition of the words “or 
transacts business” but retained the existing 
limitation as to service of process, 1.., 
limited to the district of which a corpora- 
tion is an “inhabitant” or where it may be 
“found”. United States v. Scophony Corpo- 
ration [1948-1949 TRApvE CASES {[ 62,238], 333 
U. S. 795-820. Mr. Justice Rutledge at 
page 807, following the ruling of the Supreme 
Court in Eastman Kodak Co. v. Southern 
Photo Materials Co., 273 U. S. 359, con- 
strued the words “transacts business” as 
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having a much broader meaning for estab- 
lishing venue than the concept of “doing 
business” denoted by “found” under the 
pre-existing statute and decisions. He 
stated that a corporation is engaged in 
“transacting” business in a district 

“if in fact, in the ordinary and usual sense, 
it ‘transacts business’ therein of any sub- 
stantial character.” He pointed out that by 
substituting practical, business conceptions 
for the previous hair-splitting legal techni- 
calities encrusted upon the “found”’—“pres- 
ent”—“carrying-on-business” sequence, the 
Supreme Court in the Eastman Kodak case 
had yielded to and made effective the re- 
medial purpose of the Congress to relieve 
persons injured through corporate viola- 
tions of the antitrust laws from the often 
insuperable obstacle of resorting to distant 
forums for redress of wrongs done in their 
own places of business or residence. He 
also pointed out the extra territorial effect 
of the service of process provisions of Sec- 
tion 12 were such that once venue was 
established in a district, service of process 
could be made in a foreign district of which 
the corporation was an inhabitant, even in 
a judicial district of another state. The case 
recognized that the words “doing business” 
and “found” had technical connotations and 
as used in the statutes required an inter- 
pretation somewhat at variance with their 
commonly accepted meanings. Since the 
instant case is based upon the antitrust 
laws, the Clayton and Sherman Acts, the 
much broader venue provisions of those 
Acts as embodied in Section 12 of the 
Clayton Act must govern and the deter- 
mination of these motions must be made 
under the rules laid down in the Scophony 
case. 


[Classification of Movants] 


The eight railroads involved in these mo- 
tions have all presented different factual 
situations which, however, justify a broad 
classification of the railroads into four cate- 
gories: (1 New York, New Haven & 
Hartford Railroad Company, Boston & 
Maine Railroad, and Maine Central Rail- 
road Company; (2) Delaware & Hudson 
Railroad and New York, Ontario & West- 
ern Railway; (3) The Akron, Canton & 
Youngstown Railroad Company and The 
Virginian Railway Company; (4) Canadian 
Pacific Railway Company. 
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[Continuous Course of Conduct Found] 


In considering the first group, the facts 
in the record establish that each has an 
office in Philadelphia, which is listed in 
building and telephone directories, and is 
carried in the literature and timetables of 
the railroads as one of their established 
offices. The employees in each office regu- 
larly solicit business for their respective 
railroads in the Eastern District of Penn- 
sylvania. In addition to such solicitation, 
they answer inquiries, trace shipments, ar- 
range for diversion of freight, and receive 
complaints, most of which are transmitted 
to the home office for attention. The record 
shows that these offices have been contin- 
uously maintained in this district for many 
years, that the offices have been staffed by 
the employees of the respective railroads 
and their work is exclusively in the interest 
of their employers. The record also estab- 
lishes that each of these offices has been 
instrumental in obtaining a substantial 
amount of freight and passenger business 
for the respective railroads. It is clear, 
therefore, that the activities of these rail- 
roads constitute a continuous course of con- 
duct, at least as extensive as the activities 
of the Eastman Kodak Company in the 
Eastman case, supra, which activities the 
Supreme Court of the United States held 
to constitute “transacting business” within 
the meaning of Section 12 of the Clayton 
Act. Venue, therefore, is properly laid in 
this district as to the four named railroads 
in that they are “transacting business” in 
this district within the meaning of Section 
12 of the Clayton Act. 


[Services of Process] 


For this Court to obtain jurisdiction of 
each defendant, however, there must be 
effective service. Green v. Chicago, Burling- 
ton & Quincy Rwy. 205 U. S. 530. Recog- 
nizing that Section 12 of the Clayton Act 
did not enlarge the existing limitations as 
to service of process present in Section 7 
of the Sherman Act, we proceed now to a 
consideration of the question as to whether 
the defendants are “doing business” in this 
district so that they may be “found” here 
for purposes of effective service of process. 
None of the three railroad defendants is 
an inhabitant of this district, all being for- 
eign corporations which have never regis- 
tered to do business in the Commonwealth 
of Pennsylvania. In many respects their 


Copyright 1953, Commerce Clearing House, Inc. 


Number 273—111 
8-13-53 


activities are similar to those of the Chi- 
cago, Burlington & Quincy Railway in 
Green v. Chicago, Burlington & Quincy Rwy., 
supra. While, as stated by Judge Grim of 
this Court in Moore v. Atlantic Coast Line 
R. Co., 98 F. Supp. 375, the authority of the 
Green case has been questioned by several 
circuits, Frene v. Louisville Cement Co., 134 
F, 2d 511 (D. of Col.), Hutchinson v. Chase 
& Gilbert, 45 F. 2d 139 (2 Cir.), Perkins v. 
Louisville & N. R. Co., 94 F. Supp. 946 
(D. C. Cal.), this district has rather con- 
sistently followed the Green case. The hold- 
ings in the Frene v. Louisville Cement Co., 
Hutchinson v. Chase & Gilbert, and Perkins 
v. Louisville & N. R. Co. cases, supra, seem 
to sustain the proposition that mere solici- 
tation of business when substantial and 
conducted as a regular and continuous 
course of business, without more, consti- 
tutes “doing business” within a district in 
the jurisdictional sense so as to subject 
such a defendant corporation to service in 
that district. However, because of deci- 
sions in this district, indicating a strict 
adherence to the ruling in the Green case, 
despite the views expressed in International 
Shoe Co. v. Washington, 326 U. S. 310, as 
it relates to the concept of “doing business”, 
I feel constrained in this case to find that 
the named defendants are not “doing busi- 
ness” and may not be “found” within this 
district and are therefore not subject to 
service of process here. I do this fully 
recognizing that the Supreme Court has 
recently indicated a more practical approach 
to that problem. Cf. International Shoe Co. 
v. Washington, supra, and the language of 
Mr. Justice Black in the dissenting opin- 
ion in Polizzi v. Cowles Magazines, Inc., 
21 L. W. 4397. 


[Service Quashed] 


The motions to quash the return of serv- 
ice as to the three defendants will be 
granted but it will be without prejudice, 
however, to the plaintiffs’ taking whatever 
steps are necessary to effect proper service 
in the appropriate district, it appearing that 
extra territorial service of process is per- 
missible. See the Scophony and Eastman 
Kodak cases supra. 


[Venue Proper, Service Improper] 


In a second category are the Delaware & 
Hudson Railroad and the New York, On- 
tario & Western Railway. The Delaware 
& Hudson Railroad, like the three in group 
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(1), maintains an office in Philadelphia 
which performs the same general and regu- 
lar functions outlined in the discussion con- 
cerning that gorup. I would have no 
hesitancy in finding that the Delaware 
& Hudson Railroad “transacts business” 
within this district, but there is an addi- 
tional ground for holding that venue is 
properly laid in this district. Both rail- 
roads have registered to do business in the 
Commonwealth of Pennsylvania. Venue, 
therefore, is properly laid in this district 
under the provisions of 28 U. S. C. § 1391 (c). 
See Lipp uv. National Screen Service Corp. 
[1950-1951 Trape Cases { 62,760], 95 F. 
Supp. 66. However, service of process in 
this case was not made either upon the 
registered agent or at the registered place 
of business of either corporation in Penn- 
sylvania. In the case of Delaware & Hud- 
son Railroad, service was made at its 
Philadelphia office, and service on the New 
York, Ontario & Western Railway was 
made at its office in Pittsburgh. Since 
neither corporation is “doing business” in 
the district in which service was attempted, 
service was improperly made. The re- 
spective motions to quash the return of 
service, therefore, will be granted without 
prejudice, however, to the plaintiffs’ taking 
whatever steps are necessary to effect 
proper service. In making this ruling, I am 
mindful of the contention made by the 
attorney for the New York, Ontario & West- 
ern Railway that this Court lacks jurisdic- 
tion over that railroad since it is in 
reorganization proceedings in a New York 
Federal Court. However, no stay order by 
that court has been brought to my atten- 
tion. The question of the exclusiveness of 
the jurisdiction of the bankruptcy court is, 
therefore, not before me. 


[Lack of Venue Found] 


In the third category, The Virginian 
Railway Company and The Akron, Canton 
& Youngstown Railroad Company, a slightly 
different problem, both as to venue and 
service of process, is present. Neither rail- 
road maintains an office in the Eastern Dis- 
trict of Pennsylvania. Each does, however, 
have an office in the Western District of 
Pennsylvania. Occasionally employees of 
those offices solicit business for the respec- 
tive railroads in the Eastern District. 
Neither railroad has registered to do busi- 
ness in Pennsylvania, nor has an author- 
ized agent been appointed for service of 
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process. Adopting the practical business 
standards approach of the Scophony and 
Eastman Kodak cases, I find that the ac- 
tivities of these two defendants are not such 
as to constitute “transacting business” 
within the Eastern District of Pennsyl- 
vania, nor does either defendant come 
within any of the general venue provisions 
of the Judicial Code. The motions to dis- 
miss for lack of venue as to these two rail- 
roads will, therefore, be granted. 


[Proper Venue, Proper Service of Process] 


The fourth and final category involves 
only the Canadian Pacific Railway Com- 
pany. Since 1890 this company has con- 
tinuously maintained an office and staff of 
employees in Philadelphia. In addition to 
the activities outlined for group (1), the 
Canadian Pacific performs other services. 
It issues bills-of-lading, receives prepaid 
payments of charges on freight to be car- 
ried over its lines, maintains a bank ac- 
count in its name in this district, has 
handled a substantial number of inquiries 
and complaints in each of the past three 
years, handled a substantial amount of 
money through its office, and originated 
during the past three years in this district 
approximately 23,000 carloads of freight in 
each year. It appears, therefore, that this 
defendant conducts many activities over 
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and above the mere solicitation of business 
and the transactions are of such a substan- 
tial nature that this defendant is “doing 
business” and may be “found” in this dis- 
trict. See Moore v. Atlantic Coast Line R. 
Co. supra. Venue, therefore, is properly 
laid here and the service of process is valid. 


There is one other point raised by the 
motion of Canadian Pacific to quash service 
of process which requires but little com- 
ment. When the process server (an attor- 
ney specially designated by this court) 
attempted to make service, he inquired at the 
office of the defendant as to the person in 
charge thereof, and served the person, a 
Chief Clerk of the Freight Department, 
who said that he was in charge of the office. 
It appears that another employee then 
present in the office, the Passenger Agent, 
“outranked” the person served. For that 
reason, defendant contends that the service 
was improper. There is no question but 
that the “ranking” employee was promptly 
notified of the service. In any event, it is 
sufficient that a responsible person, who de- 
clared himself to be in charge of the office, 
was served. The motion of the Canadian 
Pacific to dismiss for improper venue and 
to quash return of service of process will, 
therefore, be denied. 


An appropriate order will be entered. 


[| 67,545] Adolphus M. Burroughs, et al. v. Warner Bros. Pictures, Inc., et al. 


In the United States District Court for the District of Massachusetts. Civil Action 
No. 50-945. Dated April 23, 1953. 


Sherman Antitrust Act 


Practice and Procedure—Scope of Interrogatories—Allegations.—In view of the 
allegation that a motion picture advertising company joined with other defendants in the 
local phase of an alleged nation-wide conspiracy, which allegation did not claim that 
the company was a participant with the other defendants in the nation-wide conspiracy, 
interrogatories seeking information as to the company’s organization and history, business 
practices, foreign affiliations, business interests, and other matters were found to be too 
sweeping in their scope to be justifiable. 


See the Sherman Act annotations, Vol. 1, { 1640.579. 


For the plaintiffs: Gerald T. O’Hara; Hill, Barlow, Goodale and Wiswall (John L. 


Saltonstall); and Withington, Cross, Park and McCann (Edward 'C. Park); allot 
Boston, Mass. 


For the defendants: Arthur E. Whittemore and John R. Hally (Nutter, McClennen 
and Fish), Boston, Mass. 


For a prior decision of the U. S. District Court, District of Massachusetts, see 1952 
Trade Cases { 67,339. 
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Memorandum on Objections of Defendant 
National Screen Service Corporation 
To Plaintiffs’ Interrogatories 


Forp, District Judge [Jn full text]: Na- 
tional Screen Service Corporation (herein- 
after designated as NSS), one of several 
defendants in this case, objects to numerous 
interrogatories propounded by plaintiffs. The 
case alleged against the other defendants is 
that they joined in a nation-wide conspiracy 
to violate the antitrust laws, and in par- 
ticular to perpetuate a monopoly enjoyed by 
the Warner defendants of the exhibition of 
motion pictures in the Newburyport, Massa- 
chusetts area, to the injury of plaintiffs as 
independent exhibitors in that area. Except 
for a general allegation that NSS has mo- 
nopolized commerce in “trailers” and other 
motion picture advertising material through- 
out the United States, the only specific 
allegation against it is that it joined with 
the other defendants in the conspiracy rela- 
tive to the Newburyport area and aided 
in the carrying out of the purpose thereof 
by discriminations in prices and allowances 
against plaintiffs. 


{Information Sought] 


The interrogatories to which defendant 
objects would require it to give detailed 
information as to its corporate organiza- 
tion and history, its relationships not only 
with Warner but also with the other major 
motion picture companies, its interests in 
other businesses, complete details of its 
business agreements with all motion pictures 
producers and distributors, the customary 
terms on which it made its products avail- 
able, the consideration charged therefor, 
its methods of computing prices, the total 
amount of its revenues, its business and 
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business affiliations in foreign countries, and 
its practices relative to copyrights on its 
“trailers” and similar material. Most of 
the interrogatories cover the period from 
1946 to 1950, but some require information 
for the whole period of defendant’s corpo- 
rate existence. The information required is 
for the whole United States and in some 
cases for foreign countries as well. In 
addition, some of the interrogatories ask 
information as to other companies engaged 
in the same business as NSS and as to the 
knowledge which NSS has as to the amount 
of business which they carried on. 


[Interrogatories Too Sweeping) 


The task of answering these interroga- 
tories would apparently be a burdensome 
one, involving an extensive search through 
its records, and the compilation of a vol- 
uminous amount of data. More important, 
however, is the fact that in the light of the 
allegations of the complaint, the information 
requested seems to have little relevance. 
This information would be of importance if 
there was a claim that NSS was a partici- 
pant with the other defendants in the 
nation-wide conspiracy with which they are 
charged, and which is the foundation of 
the complaint against them. NSS, however, 
is alleged only to have joined with them 
in the local phase of that larger conspiracy. 


The interrogatories in question are too 
sweeping in their scope to be justifiable on 
the basis of that allegation, and defendant 
should not be required to assume the burden 
of answering them. Application of Zenith 
Radio Corporation, 1 F. R. D. 627, 630. 


Defendant’s objections to interrogatories 
are sustained. 


Charles Rubenstein, Inc., and Rubenstein & Kaplan, a partnership of 


Abraham A. Kaplan, Charles Rubenstein, Anna Rubenstein, and Charles Rubenstein 
and Anna Rubenstein as Trustees for Arnold Rubenstein and Sheldon Rubenstein, d/b/a 
Hollywood Theatre v. Columbia Pictures Corporation, Loew’s Incorporated, Minnesota 
Amusement Company, Paramount Film Distributing Corporation, RKO Radio Pictures, 
Inc., Twentieth Century Fox Film Corporation, United Artists Corporation, Warner Bros. 
Pictures Distributing Corporation, and Twentieth Century-Fox Film Corporation (a 


Delaware corporation). 


In the United States District Court for the District of Minnesota, Fourth Division. 


Civil No. 4332. Filed June 3, 1953. 


Sherman Antitrust Act 


Practice and Procedure—Counterclaim Alleging Hypothetical Conspiracy—Motion 
to Dismiss.—In an action by operators of a motion picture theatre alleging an unlawful 
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conspiracy among motion picture distributors and a motion picture exhibition circuit, 
the circuit’s defense denying the existence of the alleged conspiracy and its counterclaim 
alleging hypothetically that “if” the distributors conspired as alleged in the complaint, 
then the operators of the theatre joined and participated in such conspiracy, will not be 
dismissed. Rule 8 (e) of the Federal Rules of Civil Procedure permits alternative or hypo- 
thetical pleading in either a claim or a defense. 


See the Sherman Act annotations, Vol. 1, { 1660. 


For the plaintiffs: Larson, Loevinger, Lindquist, Freeman and Fraser, Minneapolis, 


Minn. 


For the defendants: Bundlie, Kelly, Fingley and Maun, St. Paul, Minn., for Minnesota 
Amusement Co. and Paramount Film Distributing Corp.; and Shearer, Byard, Trogner 
and Peters, Minneapolis, Minn., for remaining defendants. 


Order 
[Motion to Dismiss Counterclaim] 


Joyce, District Judge [Jn full text]: This 
is a motion by plaintiffs to strike the matter 
asserted as a counterclaim by defendant Min- 
nesota Amusement Company in its Amended 
Answer and Counterclaim on the ground 
the same constitutes an insufficient defense, 
is immaterial, impertinent and scandalous, 
and to dismiss the same as failing to state 
a cause of action. Plaintiffs also move for 
a more definite and certain statement, such 
motion being conditioned upon denial of the 
former motion. 


[Conspiracy Alleged] 


The plaintiffs, partners, and the predeces- 
sor corporation before them, owned and 
operated the Hollywood Theatre in the 
City of Minneapolis. The main action here- 
in is by the plaintiffs against the principal 
motion picture film distributing organiza- 
tions and the Minnesota Amusement Com- 
pany and the complaint therein alleges that 
the said distributors conspired among them- 
selves to restrain trade in that with respect 
to the rental of films for exhibition they 
combined to establish a so-called circuit run, 
that is, a run or playing position which was 
available only to theaters operated by one 
of several large exhibition circuits, the de- 
fendant Minnesota Amusement Company 
being one of such circuits. Such conspiracy 
and restraint of trade is alleged to have been 
the subject of a suit by the United States as 
described in the pleadings. 


The claim asserted in the present case is 
that shortly after the plaintiffs constructed 
and commenced operation of the Hollywood 
Theatre, the competitive Arion Theater, 
operated by defendant Minnesota Amuse- 
ment Company, obtained a so-called circuit 
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run or playing position seven days in ad- 
vance of any available to the Hollywood 
Theatre; that such advantageous playing 
position was maintained until some time in 
1952 and as a result the plaintiff's Holly- 
wood suffered a loss of patronage and plain- 
tiffs were damaged thereby. 


[Hypothetical Conspiracy Alleged | 


The several defendants interposed their 
answers denying generally the existence of 
a conspiracy, but the Minnesota Amuse- 
ment Company also pleaded a counterclaim 
alleging in general terms that the plaintiffs 
conspired and combined to injure the de- 
fendant and the defendant suffered damage 
thereby. Upon motion to dismiss or to 
make more definite and certain the defend- 
ant was given leave to amend or replead 
and has done so, its counterclaim as now 
pleaded being the object of attack on the 
present motions. 

As now pleaded, the counterclaim alleges 
hypothetically that “if” the defendant dis- 
tributors conspired as alleged in the com- 
plaint, then the plaintiffs joined and partici- 
pated in such conspiracy. It is further 
alleged that plaintiffs as owners of the 
Arion Theater leased the same to Minnesota 
Amusement Company under a long-term 
lease and the Minnesota Amusement Com- 
pany operated the same profitably on a 
comparatively late run or availability of 
112 days after first exhibition in downtown 
Minneapolis. Thereafter plaintiffs constructed 
the Hollywood Theatre in the same market 
area and procured from the commencement 
of its operation of that theater an advan- 
tageous clearance and run on an availability 
of 56 days after the first run. It is then 
stated that as a result of such action the 
defendant was compelled to renovate and 
improve the Arion Theater to the benefit of 
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the plaintiffs as owners, for the purpose of 
obtaining an earlier and more competitive 
clearance or availability of films; that as 
agreed upon with plaintiffs such clearance 
of 49 days was obtained, but that income 
from operation of the theater was diminished 
by reason of the resulting higher cost of 
film rental on the new basis. 


It is argued that the counterclaim is 
defective, first because the alleged conspir- 
acy is pleaded hypothetically not positively, 
and second because it fails to set out facts 
demonstrating the causal connection be- 
tween the claimed conspiracy and the re- 
sulting damage. 


[Dismissal Motion Denied] 


As to the first contention counsel for 
plaintiff concedes he has found no case 
precisely in point, and the court’s research 
has disclosed none. However, Rule 8 (e), 
Federal Rules of Civil Procedure, expressly 
permits alternative or hypothetical pleading 
in either a claim or a defense. Here one 
alternative, the denial of a conspiracy, is 
set out as a defense and the other alterna- 
tive, the existence of a conspiracy, is set 
out separately as a counterclaim. The ap- 
parent pearpose of the rule in permitting 
flexibility and simplicity in pleading is 
demonstrated in the Forms appended to 
the Rules. See particularly the second 
defense set out in Form 20. Accordingly, 
it appears that the present pleading should 
stand as against that objection, plaintiff’s 
contention that it will be impossible to 
make its answer to such hypothetical allega- 
tion appearing to be more fancied than real. 


The second objection, a claimed lack of 
pleaded facts demonstrating a causal con- 
nection between the alleged conspiracy and 
resulting damage, poses a more difficult 
problem. While it appears that the Rules 
permit and are intended to encourage a 
short and simplified statement of the facts 
of a claim, it is true that a claim based 
on conspiracy and restraint of trade which 
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may involve a lengthy and expensive trial 
should set forth with reasonable definite- 
ness the facts from which damages are to 
be inferred in order to adequately apprise 
the opposing party of the legal theory to be 
urged upon the trial. See Twin Ports Oil 
Co. v. Pure Oil Co., 46 F. Supp. 149. Every 
controversy over the meaning and effect of 
a pleading is more or less swi-generis and 
the citation of cases is of little value. How- 
ever, in the present case as distinguished 
from the case cited, it appears the pleading 
adequately apprises the plaintiffs of the 
legal theory upon which defendant is pro- 
ceeding at least for the purpose of formu- 
lating its answer thereto, and they will not 
be prejudiced by being required to so an- 
swer. The fact that the court has grave 
doubts of the probability of the defendants 
being able to prove the facts and conclu- 
sions pleaded is not a basis for action by 
the court in ordering a dismissal. Lowisiana 
Farmers Protective Union v. Great Atlantic & 
Pacific Tea Co. (CA-8), 131 F. 2d 419. 


Plaintiff seeks, as an alternative to its 
motion to strike or dismiss, to have the 
counterclaim made more definite and certain 
as to some 20 particulars. This motion as 
to the same particulars was advanced against 
the counterclaim as originally pleaded prior 
to amendment. It appears that the amend- 
ment may have rendered the motion wun- 
necessary as to some of those matters. As 
to the balance of the particulars sought it 
appears the pleading as now set out is not 
so vague or ambiguous that the plaintiffs 
cannot reasonably be required to frame a 
responsive pleading thereto. Rule 12 (e), 
Federal Rules of Civil Procedure. The in- 
formation sought may be obtained upon 
deposition or interrogatories, unlike the 
situation found in Twin Ports Oil Co, v. Pure 
Oil Co., 46 F. Supp. 149, where the in- 
formation sought related to a legal theory 
of causal relationship only obtainable by 
requiring the recasting of the pleading. 


Accordingly, all motions are denied. 


[7 67,547] Calvert Distillers Corp. v. Ben and William Rosen, doing business as 


R & §S Liquors, et al. 


In the United States District Court for the Northern District of Illinois, Eastern 


NoJ53, Ca35l, 


Division. 


Dated June 30, 1953. 


Illinois Fair Trade Act 


Resale 


Price Maintenance—Enforcement of Established Price—Federal Court 


Action—Jurisdictional Amount.—A motion to dismiss a fair trade enforcement action in 
a federal court on the ground that the jurisdictional amount was not present as to each 
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of the defendants was denied where the complaint sufficiently alleged the presence of the 
requisite jurisdictional amount. Where separate and distinct claims against separate 
individuals are joined, the jurisdictional amount must be present as to each defendant. 
The measure of jurisdictional amount in the present case, an injunctive suit, is not the 
difference between the fair trade price and the sale price which the defendants collected. 
It is the value of the property right the plaintiff possesses in the good will of its product. 


See the Resale Price Maintenance Commentary, Vol. 2, f 7363; State Laws annota- 


tions, Vol. 2, { 8224. 


For the plaintiff: Mayer, Meyer, Austrian and Platt, Chicago, Ill. 


For the defendants: Schwartz and Cooper, Chicago, III. 


Memorandum 
[Fair Trade Price Enforcement | 

LaBuy, District Judge [Jn full text]: 
The complaint herein is brought to enjoin 
defendants from selling products of the 
plaintiff at less than the prices established 
by fair trade contracts entered into by the 
plaintiff with distributors and retailers in 
the State of Illinois, and to recover the 
costs of this suit. Jurisdiction is premised 
on alleged diversity of citizenship and 
presence of requisite jurisdictional amount. 


| Motion to Dismiss| 

The defendant, Awon Liquor Store, Inc., 
has filed its motion to dismiss the complaint 
for the reason (1) the three defendants in 
this action are separate and independent, 
there is no allegation that there is any 
concert of action between them, and the 
jurisdictional amount must be present as to 
each defendant; that the sales of this de- 
fendant to which plaintiff complains were 
made on December 16, 1952 and February 
5, 1953 when one-fifth of Calvert Reserve 
was sold for $3.90 and $3.89, respectively, 
whereas the fair trade price was $4.25; and 
(2) the adherence to the price schedules of 
the plaintiff constitutes a violation of the 
Sherman Antitrust Act and the Miller- 
Tydings Act. This latter point has not been 
urged by the defendants and the sole issue 
is whether or not jurisdictional amount is 
present in the instant suit. 


The complaint herein proceeds against 
these defendants for their separate and in- 
dividual violations at different times of 
prices set by Fair Trade Contracts. It does 
not purport to proceed on the theory of 
a concert of action. Sanction for this type 
of joinder is found in Rule 20 (a). No claim 
is made by defendants that there is a mis- 
joinder of parties defendant in this case, and 
under the allegations of the complaint and 
Rule 20 (a), the joinder is proper. 


[Jurisdictional Amount Present] 


However, where separate and distinct 
claims against separate individuals are 
joined under Rule 20, the jurisdictional 


amount must be present as to each defend- 
ant, and the claims cannot be aggregated 
to make up the jurisdictional amount. Clay vw. 
Field, (1890) 138 U. S. 464, 479; Fechhewmer 
Bros. v. Barnwasser, (C. A. Ky., 1945) 146 
F. (2d) 974. The presence of jurisdictional 
amount in injunction suits is the value of 
the right to be protected. Glenwood Light, 
etc. Co. v. Mutual Light ete. Co., (1915) 
239 U. S. 121, 127. It is not the extent of 
the monetary loss or damage which has 
been suffered or is threatened by invasion. 
In Old Dearborn Distributing Co. v. Seagram 
Distillers Corp., (1936) 299 U. S. 178, 193, 
the court said regarding the Fair Trade 
Act of Illinois: 


“The primary aim of the law is to pro- 
tect the property—namely the good will— 
of the producer, which he owns.” 


See also Caron Corp. v. Wolf Drug Co., 
(1941) 40 F. Supp. 103. 


The measure of jurisdictional amount in 
the instant case, therefore, is not the differ- 
ence between the fair trade price and the 
sale price which defendants collected, but 
the value of the property right the plaintiff 
possesses in the good will of its product. 
The complaint sets forth in paragraph 4 
thereof the expenditure of monies by the 
plaintiff to establish that good will through 
advertising. To preserve that good will 
the fair trade contracts were made. From 
the allegations of the complaint, therefore, the 
court is of the opinion that it sufficiently 
alleges the presence of the requisite juris- 
dictional amount. 

The defendant’s motion to dismiss the 
complaint for lack of jurisdictional amount 
is overruled. An order in accord therewith 
has this day been entered. 
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[| 67,548] Joseph Howard, Bernard Howard and Paul Hugh, on their behalf, and 
on behalf of all those persons similarly situated v. Local 74 of the Wood, Wire and Metal 
Lathers, International Union of Chicago, Illinois and Vicinity; Elmer Lindsay, personally 
and as President of Local 74; William Eby, personally and as Financial Secretary- 
Treasurer of Local 74; Wood, Wire and Metal Lathers International Union, A. F. of L.; 
William McSorely, personally and as General President of Wood, Wire and Metal 
Lathers, A. F. of L.; Employing Lathers Association of Chicago and Vicinity; Harvey D. 
Follett; and Edward D. Chouinard. Civil Action No. 53 C 125. 

United States v. Employing Lathers Association of Chicago and Vicinity; Local No. 
74 of Wood, Wire and Metal Lathers International Union of Chicago, Illinois and 
Vicinity; Harry D. Follett; and Edward D. Chouinard. Criminal Action No. 52 CR 331. 

United States v. Employing Lathers Association of Chicago and Vicinity, et al. Civil 
Action No. 52 C 1639. 

United States v. Employing Plasterers Association of Chicago; Journeymen Plasterers’ 
Protective and Benevolent Society, Local No. 5, O. P. & C. F. I. A., and Byron William 
Dalton. Criminal Action No. 52 CR 332. 


United States v. Employing Plasterers Association of Chicago, et al. Civil Action 
No. 52 C 1640. 

In the United States District Court for the Northern District of Illinois, Eastern 
Division. Filed July 20, 1953. 

Case Nos. (United States actions) 1137, 1142, 1138, and 1141, respectively, in the 
Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Conspiracy—Allegation of Interstate Commerce—Local Restraint and Monopoly— 
Effect Upon Interstate Commerce.—An indictment charging that a lathing contractors’ 
association, a local lathing union, and individuals agreed to restrict and reduce the 
number of lathing contractors permitted to engage in business in a local area by ex- 
cluding any person from becoming a lathing contractor who had not been approved by 
the union, and that the union refused to approve any prospective lathing contractor who 
had not been a member of the union for five years, did not state a cause of action under the 
antitrust laws because it charged a local restraint and monopoly by local labor and a 
local association, all confined to three counties in a single state. The complaint did not 
allege (1) any effect of the alleged intrastate conspiracy upon the interstate market price 
of the building material, (2) any discrimination that would cause a purchaser to buy 
such material in another state, (3) the effect of the alleged conspiracy upon the flow of 
materials into the state, or (4) that the defendants intended to burden or did burden 
interstate commerce. Four other suits, including one criminal and three civil actions 
concerning the lathing and plastering industries, also were held not to state causes 
of action. 

See the Sherman Act annotations, Vol. 1, § 1021.310, 1280, 1630.210, 1640.180. 


For the plaintiffs: Moore, Wimbish & Leighton (53 C 125); Otto Kerner, Jr., and 
Willis Hotchkiss (52 CR 331 and 52 CR 332); Willis Hotchkiss and E. Houston Harsha 
(52 C 1639); and Willis Hotchkiss, E. Houston Harsha, and Charles W. Houchins (52 C 
1640). 

For the defendants: Asher, Gubbins & Segall and Holland F. Flahavhan (53 C 125). 
Asher, Gubbins & Segall; Holland F. Flahavhan; Leo F. Tierney; Chas. L. Stewart; 
Mayer, Meyer, Austrian & Platt; and Nathan M. Cohen (52 CR 331 and 52 C 1639, except 
for Nathan M. Cohen). Daniel D. Carmell, Howard Ellis, Thomas M. Thomas, and 
Donald H. Reuben (52 CR 332). Daniel D. Carmell; Kirkland, Fleming, Green, Martin 
& Ellis; Howard Ellis; Thomas M. Thomas; and Donald H. Reuben (52 C 1640). 


Perry, District Judge [Jn full text]: All alleged to violate the Sherman Act. A sum- 
‘five causes under consideration present mary analysis of the operations and busi- 
similar operations in the building trades ness practice of the lathing industry can 
of the Chicago area, which operations are serve to present the operations of the 


Trade Regulation Reports { 67,548 


68,630 


plastering industry because they are similar. 
Since the legal question in both trades is 
identical, this discussion relative to the lath- 
ing industry is equally applicable to the 
plastering trade and one opinion will serve 
for all of the cases at bar. 

The defendants, the Employing Lathers 
Association of Chicago and the labor union 
known as Local No. 74 of the Wood, Wire 
and Metal Lathers and its officers, Harry D. 
Follett and Edward D. Chouinard, were in- 
dicted in the case at bar for violation of 
Sections One and Two of the Sherman Act. 
All of the defendants were residents of the 
State of Illinois and conducted and carried 
on their business in the State of Illinois and 
the acts of conspiracies charged against 
them were all performed in the State of 
Illinois. 

The indictment charges that there are 
thirty-six lathing contractors in the Chicago 
area, an area consisting of the counties of 
Cook, Du Page and Lake, all three of which 
are Illinois counties. All thirty-six of these 
contractors did about eight million dollars 
worth of business in 1951. Sixteen of these 
lathing contractors, who were members of 
the defendant Employing Lathers Associa- 
tion of Chicago, did about five million dol- 
lars worth of work in 1951 in the said three 
Illinois counties, which amounted to about 
sixty per cent of all of the lathing busi- 
ness in those counties. 

The indictment charged that generally 
contracts for lathing are executed by build- 
ing contractors with plastering contractors 
who agree, under the terms of such con- 
tracts, to deliver lathing material and fur- 
nish labor for the lathing work required by 
the building contractor. The plastering 
contractor then enters into a sub-contract 
with the lathing contractor for the installa- 
tion of lathing material in the building being 
constructed and said lathing material is 
furnished to said sub-contractors by the 
plastering contractor. 


[Sources of Lathing Material] 


A major part of all lathing material used 
in lathing contracts in the said three Illinois 
counties is sold by manufacturers and 
dealers from other states to local material 
dealers in Illinois for resale in Illinois. 
They, in turn, sell said lathing materials to 
plastering contractors in Illinois, who then 
use such materials, or cause lathing con- 
tractors to use them, in constructing the 
work on buildings in Illinois, which build- 


{| 67,548 


Court Decisions 
Howard v. Local 74, Wood, Wire and Metal Lathers Int. Union 


Number 273—118 
8-13-53 


ings remain in Illinois and do not again 
enter into the stream of interstate com- 
merce. 


There are three methods of delivery used 
by the building material suppliers who live 
and conduct their business in Illinois. 
Those methods are as follows: 


First: A substantial amount of lathing 
materials is purchased from out-of-State 
sources by buildings material dealers in re- 
sponse and pursuant to prior orders placed 
with said dealers by plastering contractors, 
which is subsequently delivered to the 
plastering contractors and redelivered to the 
lathing contractors for installation. 


Seconp: A substantial amount of lath- 
ing materials is purchased by plastering 
contractors from building material dealers 
in Illinois, who have, in turn, secured said 
material from out-of-State sources in order 
to meet regular, anticipated demands of 
plastering contractors. In other words, the 
purchase is made from building material 
dealers who stockpile plastering material. 


Tuirp: A substantial amount of lathing 
materials is purchased by plastering con- 
tractors from building material dealers who 
order the same from manufacturers and 
dealers and other sources outside of the 
State of Illinois, who, in turn, ship the 
same directly to the job site or place of 
business of said contractors in the said 
three Illinois counties for delivery to the 
lathing contractors for performance of lath- 
ing contracting work in said three Illinois 
counties, commonly known as the Chicago 
area. It is charged that said lathing ma- 
terials, so sold, and installed in Illinois, flow 
in a continuous and uninterrupted stream 
from the points of origin in states other 
than the State of Illinois, to the job site for 
installation and use in the buildings and 
other structures in Illinois. 


For the purpose of ruling upon this mo- 
tion before the Court, all of the allegations 
stand admitted and every well pleaded fact 
is assumed to be true. 


The plastering contactor is not charged 
with buying from out-of-State dealers but 
from building material dealers in Illinois, 
who are not named in the indictments or 
complaints herein. 


[Alleged Unlawful Practices] 


The indictment alleges the existence of 
an agreement between the Association and 
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Local 74, whereby lathing contractors are 
excluded from engaging in the area trade, 
unless they are first aproved by Local 74. 
Such approval is dependent upon a five year 
union membership, which, in turn, is re- 
stricted and reduced pursuant to arbitrary 
racial and family relationship standards. 
Disapproved contractors cannot employ union 
lathers; approved lathing contractors are 
assigned to designated plastering contractors. 
It is alleged that this practice has suppressed 
competition among the lathing contractors 
in the area, and has effected a monopoly 
among the few approved lathing contractors, 
and that it is an unreasonable restraint upon 
trade and commerce. 


[Interstate Commerce Not Affected] 


There is no allegation of any effect of 
the alleged intrastate conspiracy upon the 
interstate market price of the building ma- 
terial involved. There is no allegation of 
any discrimination or anything that would 
cause a purchaser to buy building material 
in Wisconsin or in Chicago or in California. 
There is no allegation of fact of its effect 
upon the flow of materials into the State 
of Illinois. This is wholly a charge of local 
restraint and monopoly by local labor and 
a local lathers association, all confined to 
three counties in the State of Illinois. The 
alleged restraints do not become associated 
with the building material or ultimate cost 
of buildings until after the building ma- 
terials have been purchased and have come 
to a state of rest in the State of Illinois, so 
far as the stream of interstate commerce is 
concerned. 

Whatever restraint there is occurs after 
all the buying and selling is completed. 
The flow of commerce is not unlike the 
flow of water and the statute is designed to 
prevent a break in the pipes through which 
interstate commerce flows across state lines 
and to the consumer. The statute is not 
designed to apply to the use the consumer 
makes of the articles of commerce after the 
consumer has completed his purchase, un- 
less the consumer creates a new product 
and a new stream of commerce that again 
crosses state boundary lines. 

The Sherman Act was not intended by 
Congress to interfere with local affairs, 
even though they might be unfair and ma- 
licious and economically unsound. This in- 
dictment is brought specifically and is 
limited to and deals only with the Sherman 
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Act. It is purely conjectural whether the 
practice with which the defendants are 
charged may remotely and indirectly affect 
the flow of commerce. It might be that it 
has reduced the number of buildings that 
are built in three counties in Illinois; it 
might be it has driven building and indus- 
try elsewhere; but that is not alleged in the 
indictment. 

There is no allegation showing these de- 
fendants intended to burden interstate com- 
merce by this alleged conspiracy. There is 
no allegation of fact that it does so burden 
interstate commerce. 

If this were a situation where portable 
houses were being built, and there was an 
additional allegation that after the houses 
were built, instead of being attached to the 
real estate and becoming part and parcel of 
the local Illinois community, where all the 
acts are alleged to have been committed; 
and instead of being affixed to real estate 
remaining in Illinois they were loaded on 
box cars and sent to other states, then there 
would be such interference with interstate 
commerce as would support these indict- 
ments and complaints herein. 


sc [No Cause of Action] 


In the light of the authorities, it is the 
view of this Court indictments and com- 
plaints herein do not state an offense or 
cause of action under the antitrust laws. 

This Court cannot extend the law by 
interpretation, because, if this Court did ex- 
tend it in this case, then every step in com- 
merce from the beginning of manufacture 
to and including the final consumption, and 
each and every act of every kind thereafter 
that might affect the quantity or price of 
articles of commerce would come under the 
Sherman Act. This Court is bound by the 
language of the Sherman Act and its sub- 
sequent judicial interpretations. It would 
be presumptuous of a District Court to ex- 
tend the statute in question to cover the 
facts alleged in the instant indictment by 
breaking a new path into the wilderness of 
commerce law, when the higher Courts 
have already circumscribed pathways that 
clearly indicate that the jurisdiction of this 
Court over interstate commerce ends at the 
same time and place where interstate com- 
mere itself ends. 

Appropriate orders in accord with this 
opinion will be entered in each case forth- 
with. 
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Braddick v. Federation of Shorthand Reporters 
[7 67,549] Gerald Braddick, et al. v. The Federation of Shorthand Reporters, et al. 


In the United States District Court for the Southern District of New York. Civil 
84-13. Dated July 31, 1953. 


New York Donnelly Antitrust Act and Sherman Antitrust Act 


Private Antitrust Suit—Conspiracy To Fix Prices—Employer-Employee or Inde- 
pendent Contractor Relationship—Labor Dispute.—Where a complaint alleges that mem- 
bers of a federation of shorthand reporters conspired to fix prices for their services and 
that the members of the federation were independent contractors and not employees, 
motions to dismiss the complaint for failure to state a cause of action and for lack of 
jurisdiction over the subject matter were denied. On the basis of the complaint, it cannot 
be said as a matter of law that nothing but a labor dispute is alleged and that therefore 
the plaintiff’s only proper avenue of redress is before the National Labor Relations Board. 
Nor can the essential question of whether the individual members are true entrepreneurs 
rather than employees be resolved summarily on the basis of the conflicting affidavits. 


See the Sherman Act annotations, Vol. 1, §1280.101, 1640; State Laws annotations, 
Vol. 2, § 8615. 


State Laws—Suit Against Unincorporated Association—Proper Name in Which To 
Bring Suit under State Law—Federal Cause of Action—An unincorporated association’s 
motion to dismiss a complaint in a federal court as to claims under a New York antitrust 
law because the association’s officer was not named as defendant as required under New 
York law was denied where the jurisdiction of the federal court was founded on the 
violation of the federal antitrust laws. Any disposition of the state claims was incidental 
to the exercise of federal jurisdiction. Furthermore, the association’s president was before 
the court and was served both individually and as president. However, if the parties so 
desire, the title of the action can be amended to conform to state law. 


See the State Laws annotations, Vol. 2, J 8615. 


For the plaintiffs: Davis, Polk, Wardwell, Sunderland and Kiendl (Porter R. Chandler, 
Rufus D. McDonald, and Philip C. Potter, Jr., of counsel), New York, N. Y. 


For the defendants: Irving Abramson (David I. Shapiro, of counsel), New York, N. Y. 
Opinion 

WEINFELD, District Judge [Jn full text 

except for omissions indicated by asterisks]: 

This is an action for an injunction and treble 


damages under the Sherman and Clayton 
PXaogeuucnisy, vero, (Us) Wh S.C. Sk 2. Ws eynal 


the services of “free lance” shorthand re- 
porters who are members of the Feder- 
ation, which consists of practically all the 
free lance reporters in the Greater New 
York area. 


Prior to March 1, 1953, the Principal 


26), and under the common law and § 340 
of the General Business Law of New York. 


[Relationship of Parties] 


The plaintiffs are “Principal Reporters” 
engaged in the City of New York in the 
shorthand reporting business. The individual 
defendants are members of the defendant 
association, Federation of Shorthand Re- 
porters. The Principal Reporters provide for 
the reporting of hearings and depositions 
and the delivery of the transcription, pur- 
suant to contracts with attorneys, govern- 
ment agencies, and others in New York 
and other states, and are engaged in, and 
their activities affect, interstate commerce. 
In carrying out assignments they engage 
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Reporters maintained a contractual relation- 
ship with the Federation, under which the 
Principal Reporters were bound to engage 
only members of the Federation unless 
members were unavailable to perform the 
services. The agreements recognized Feder- 
ation as the “exclusive bargaining repre- 
sentative” for its member reporters whose 
services were utilized by the Principal Re- 
porter with respect to rates and conditions 
relating to performance of assignments. 
The contracts declared that the relation- 
ship between the Principal Reporter and 
an individual Federation Reporter was that 
of “independent contractor” and that the 
Principal Reporter “independently contracts” 
with the individual Federation member re- 
porter for his services only for the duration 
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of an assignment and until its completion 
and that each assignment is a separate and 
distinct contract. 


[Antitrust Violations Alleged] 


The complaint alleges that the “inde- 
pendent contractor” relationship so declared 
under the agreement exists in fact; that the 
Federation members were not only free 
to, and did, make their services available 
to different Principal Reporters, but they 
worked for themselves in competition with 
Principal Reporters. In substantiation of 
the claim that Federation members were 
independent contractors, it is alleged that 
they were not on the payroll of the Princi- 
pal Reporters, received no guaranteed as- 
signments, were not paid for overtime or 
sick leave, and no social security deductions 
were made nor any income taxes withheld 
from their fees. Also noted is the absence 
of other indicia common to the traditional 
employer-employee relationship. 

The complaint further charges that the 
Federation members have combined and 
conspired to fix prices for their services 
by requiring plaintiffs and other Principal 
Reporters to agree to fixed prices in their 
contracts with Federation and that defend- 
ants have conspired and agreed (a) not to 
perform services for the Principal Reporters 
without a contract between them and the 
Federation; (b) to force the Principal Re- 
porters to use the services of Federation 
members exclusively; and (c) to coerce free 
lance reporters to join the Federation; that 
as a result of this combination the defend- 
ants control the free lance shorthand report- 
ing market in the Greater New York Area 
and constitute a monopoly in the area, with 
the ability to control the price of such 
services; that the defendants by eliminating 
competition among themselves and _ by 
monopolizing the said free lance shorthand 
market have set a fixed price for their 
services and have refused to make the 
services available at competitive prices, 
which fixed price directly benefits the de- 
fendants when acting in competition with 
the Principal Reporters, for it enables the 
defendants to charge for their finished 
product the same higher price which the 
Principal Reporters were forced to charge 
as a result of the fixed prices they had to 
pay reporters engaged by them. 


It is further charged that in January 
1953, the Federation made a series of de- 
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mands for agreements, to become effective 
March 1, 1953, embodying all the existing 
restrictive practices and features and pro- 
viding for even higher prices; that upon the 
refusal of the plaintiffs to accede to these 
demands until the legality of the Feder- 
ation’s activities had been ruled upon, the 
defendants, to coerce the plaintiffs to sign 
new agreements declared a boycott, with- 
drew their services from the plaintiffs, and 
picketed both the plaintiffs and their clients; 
that the defendants have monopolized the 
market of free lance shorthand reporting 
service in the Greater New York Area and 
are engaged in a combination and conspiracy 
to restrain competition in the marketing of 
such services in restraint of commerce, in 
violation of the Sherman Antitrust Act (15 
U.S. C. §§ 1 and 2). The complaint further 
alleges that defendants’ activities likewise 
violate § 340 of the General Business Law 
of the State of New York and that they have 
formed a common law conspiracy to interfere 
with the advantageous relationships between 
the plaintiffs and their clients. Finally, it is 
asserted that the Federation is not a bona 
fide labor organization and cannot avail 
itself of any statutory privileges enjoyed 
by such organizations. The foregoing sum- 
marizes the factual statements in the first 
cause of action upon which equitable relief 
is demanded; they are realleged in the sec- 
ond cause of action (with the exception of 
those relating to threat of future injury), 
with an added statement of damage suffered, 
and on this cause of action threefold dam- 
ages are asked for. 


[Motions] 


The case is now before the Court on the 
defendants’ motion (a) to dismiss because 
the complaint fails to state a cause of action 
upon which relief can be granted; (b) to 
dismiss, or in lieu thereof, for summary 
judgment in the defendants’ favor on the 
ground that there is no issue as to any 
material fact; (c) to dismiss on the ground 
that the Court lacks jurisdiction over the 
subject matter; and (d) for a more definite 
statement and in conjunction therewith to 
dismiss as against the Federation the sec- 
ond and third claims in each cause of action 
based on § 340 of the General Business Law 
of the State of New York and the common 
law, on the ground that the plaintiffs have 
failed to comply with Rule 17 (b) of the 
Federal Rules of Civil Procedure and § 13 
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of the General Associations Law of New 
York. 
[Motions To Dismiss Denied] 

The first three branches of the motion 
rest essentially on the defendants’ under- 
lying contentions that the Federation is a 
bona fide labor union, a combination of 
workingmen, organized to promote their 
mutual good, that the conspiracy com- 
plained of is confined to fixing the price of 
the defendants’ services and bettering their 
conditions of employment—that it is not a 
combination to fix or raise the price charged 
to the customers of the Principal Reporters 
for the finished product, the final transcript, 
or to control the market price to the con- 
suming public by stifling competition.* Ac- 
cordingly, they urge that the dispute is a 
labor dispute and insofar as any grievances 
at all are stated, they are merely unfair 
labor practices over which the Courts have 
no jurisdiction—that the matter is within 
the jurisdiction of the National Labor Re- 
lations Board.’ 

Whatever the merit of these contentions 
as applied to the facts as they may ulti- 
mately be developed, it is at least clear that 
they run directly counter to the complaint 
as framed. The complaint alleges specifi- 
cally that the Federation is not a bona fide 
labor organization and, of course, on a 
motion to dismiss for insufficiency, the fact 
so alleged must be accepted as true. If it 
is not a bona fide labor organization, the 
main prop of the defendants’ position falls 
to the ground. Moreover, the complaint 
affirmatively alleges that the defendants are 
not workmen and do not stand in the 
relation of employees, but are contractors 
operating independently and in some in- 
stances in competition with the plaintiffs. 
In this setting, it cannot be said as matter 
of law, as urged by the defendants, that 
they are merely employees organized to 
promote their interests as such and that 
the dispute is solely a labor dispute. Per- 
haps the facts as developed upon a trial will 
show this to be the case; but these are not 
the facts alleged and the sufficiency of the 
complaint depends on the alleged, not on 


1 Schatte v. International Alliance, ete. [1950- 
1951 TRADE CASES f 62,630], 182 F. 2d 158, 
cert. denied 340 U. S. 827; Allen Bradley Com- 
pany v. Local Union No. 3 [1946-1947 TRADE 
CASES { 57,637], 164 F. 2d 71, 75, after remand 
Dah iad TRADE CASES { 57,386], 325 U. S. 
797, 

2 29 USC 151 et seq. 

* Rutherford Food Corp. v. McComb, 331 U. S. 
722; Matter of Hlectroluw Corp., 288 N. Y. 440: 
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the proved facts. Therefore, the motion to 
dismiss for failure to state a claim must 
be denied. For like reason the motion to 
dismiss for lack of jurisdiction over the 
subject matter is denied. It cannot be held 
on the complaint as drawn that nothing 
but a labor dispute is alleged and that the 
plaintiffs’ only proper avenue of redress is 
before the National Labor Relations Board. 


[Summary Judgment Denied] 


This brings us to the consideration of 
the branch of the motion for summary 
judgment. The defendants have presented 
many facts tending to show that the de- 
fendants, though called “independent con- 
tractors,” are really not such—that in fact 
they are employees of the Principal Re- 
porters. It would extend this opinion to 
inordinate lengths to set forth the minutiae 
of detail relied upon by the defendants to 
support, and the plaintiffs to resist, the 
claim that the parties are in employer- 
employee relationship. The mere recital of 
their factual contentions discloses an irre- 
concilable conflict as to status. The version 
of the defendants is diametrically opposed 
to that of the plaintiffs on every essential 
point. The fact that the agreements with 
Federation were designated as “collective 
bargaining agreements,” or that plaintiffs 
have never questioned Federation as a bona 
fide labor organization, does not necessarily 
establish that, in truth, the relationship of 
employer and employee existed; no more 
than the denomination in the agreements 
of the reporters as “independent contrac- 
tors’ or the reference to them as “free 
lance reporters” establishes that fact. The 
actual facts, and not labels, determine the 
true status.’ 


The essential question whether the indi- 
vidual defendants are true entrepeneurs 
rather than employees cannot be resolved 
summarily on the basis of the conflicting 
affidavits but must await determination 
upon trial. The rules of law to be applied 
will depend on the facts as found. 

* OK Ok 


In re Rowe, 263 App. Div. (N. Y.) 915. Cf. 
Precision Fabricators, Inc. v. National Labor 
Relations Board, 2 Cir. Court of Appeals, de- 
cided June 22nd, 1953. 

*Colby v. Clune, 178 F. 2d 872: Arnstein v. 
Porter, 2 Cir., 154 F, 2d 464; Dyer v. McDougail, 
2 Cir., 201 F. 2d 265, 268-9. 


ek 
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It is obvious that before it can be decided 
what principles of law are to be applied to 
this case the facts must be established. At 
the present time these facts are in sharp 
dispute. An imperfect or uncertain record 
is too insecure a basis for the resolution of 
the close, difficult and important legal ques- 
tions which this case poses.” In the cir- 
cumstances, the motion for summary judg- 
ment must necessarily be denied. 


[Unincorporated Association as Defendant] 


There remains for final consideration the 
motion addressed to the claims based on 
the New York General Business Law and 
the common law. Jurisdiction here against 
all the defendants, including the Federation, 
is founded on the violation of the Federal 
laws and any disposition of these additional 
claims is incidental to the exercise of the 
Federal jurisdiction.” 


Federal Rule 17 (b) permits suit against 
an wmincorporated association in its com- 
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mon name for the enforcement of a sub- 
stantive right existing under the laws of 
the United States. The action is, therefore, 
properly brought against the Federation 
under its name for the violation of the 
Federal statutes. In the circumstances, the 
defendant being properly before the Court, 
it would appear needless formalism to re- 
quire its officer to be named as such in 
accordance with § 13 of the General Associ- 
ations Law of New York, the more so since 
its president has in fact been served both 
individually and as president and since the 
individual members of the Federation are 
also named as defendants. At most, under 
the circumstances of this case, the alleged 
defect is an irregularity which may -be 
corrected.“ This branch of the motion is, 
therefore, denied. If any of the parties so 
desire, the order to be entered hereon may 
provide that, with respect to such claims, 
the title be amended to indicate conformity 
with § 13 of the General Associations Law 
of New York. 


[7 67,550] In the Matter of Ernst Schwarz v. General Aniline & Film Corporation. 


In the New York Court of Appeals. 


Decided June 4, 1953. 


Appeal from an order of the Appellate Division of the Supreme Court in the first judicial 


department, entered April 22, 1952, which affirmed, by a divided court, (1) an order of the 
Supreme Court at Special Term (Boretn, J.; opinion 198 Misc. 1046), entered in New York 
County, granting a motion by respondent for an order dismissing a petition for an order 
directing that expenses incurred by petitioner in the conduct of his defense in an action 
be assessed and directing respondent to reimburse petitioner for that amount, and (2) 
an order of said court denying a motion by petitioner for an order granting the relief 
sought in the aforementioned petition. 


Sherman Antitrust Act 


Criminal Prosecutions—Plea of Nolo Contendere by Corporate Director—Peti- 
tion for Reimbursement of Legal Expenses.—The dismissal of a petition of a corporate 
director who sought to be reimbursed for legal expenses he incurred in defending a Gov- 
ernment criminal antitrust action against him, other directors, and their corporation, 
in which action the director pleaded nolo contendere and was fined, was affirmed on the 
ground that court-mandated reimbursement, under New York law, can never be had as to 
expenses of one defending himself against criminal charges. It was found unnecessary 
to determine whether a plea of nolo contendere in a federal court is an adjudication of 
misconduct. 

See the Sherman Act annotations, Vol. 1, { 1630.580; Clayton Act annotations, Vol. 1, 
§ 2025.12. 

For the appellant: Rudolph B. Schlesinger, Joseph Kaskell, and Beate Bloch. 

For the respondent: Herbert L. Abrons, Donald O. Lincoln, Eugene L. Stewart, and 
Kathryn V. Crean. 

32 Of, Anderson-Friberg, Inc. v. Justin R. 


Clary & Son [1950-1951 TRADE CASES f{ 62,852], 
98 F. Supp. 75, 82. 


B Hurn v. Oursler, 289 U. S. 238. Cf. McCann 
v. Whitney, 25 N. Y. S. 2d 354. 

14 Yatter of Motor Haulage Co. (Teamsters 
Union), 298 N. Y. 208. 
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Affirming an order of the New York Supreme Court, Appellate Division, First Depart 


ment, 1952 Trade Cases {| 67,275. 
[Reimbursement Sought] 


DesMonp, Judge. [Jn full text except for 
onusstons indicated by asterisks]: This pro- 
ceeding is brought under Sections 64 to 68, 
found in Article 6-A, as enacted in 1945 
(L. 1945, ch. 869), of the General Corpora- 
tion Law, which sections set up a system 
whereby the New York courts may, in cer- 
tain situations, order that a corporation re- 
imburse its officials for their previously 
incurred litigation expenses. With Sec- 
tion 63 of the same law we are not con- 
cerned here since that part of Article 6-A 
has to do with reimbursements authorized 
by corporate charter or resolutions. The 
real question here is as to whether Sections 
64 to 68, hereinafter dealt with at greater 
length, cover the present case. 


[Plea of Nolo Contendere Entered | 


In the petition, which has been dismissed 
for insufficiency (and the allegations of 
which we accept as true), it is said, among 
other things, that in December, 1941, a 
Grand Jury in the United States District 
Court, Southern District of New York, in- 
dicted General Aniline & Film Corporation 
and other defendants, including petitioner 
Schwarz, individually, for alleged violations 
of the first section of the Sherman Anti- 
trust Act= (U.S. Gode; tit. 15.58) ))s. Beti- 
tioner was at that time a vice-president 
and director of General Aniline & Film 
Corporation, but had resigned as officer and 
director, and retired, at the end of 1941, a 
few days after the indictment was handed 
up. The petition goes on. to say that 
Schwarz was not guilty of any violation of 
the Sherman Act, that he pleaded not guilty 
to the indictment, and retained attorneys 
in New York City to whom he agreed to 
pay a fee of $7,500 to defend him up to but 
not including the trial if there should be 
one, these attorneys informing him at the 
time that, if the case should go to trial, the 
fee for representing him at such a trial 
would be $1,000 per day; that Schwarz, 
from his own funds, paid these attorneys 
a retainer fee of $7,500 plus certain dis- 
bursements. The petition further says that, 
in January, 1950, petitioner’s lawyers in- 
formed him that the United States was no 
longer interested in prosecuting the cause, 
but desired to terminate it and was willing, 
if the court would consent, to permit all 
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the individual defendants, including Schwarz, 
to plead nolo contendere (see Federal Rules 
of Criminal Procedure, Rule 11), that peti- 
tioner did not wish to do so, but that he 
was told by his attorneys that he would 
probably be punished by a small fine only, 
and that the expense of a trial of the case 
would be financially crushing to him. He 
alleges in this petition that, pursuaded by 
these arguments, he pleaded nolo contendere, 
was fined $500 by the court, paid the fine 
and requested General Aniline & Film Cor- 
poration to reimburse him, but that the 
corporation notified him that it did not feel 
authorized to do so without an order of 
the court. Thereupon, through new attor- 
neys, petitioner applied to the United States 
District Court for an order directing re- 
imbursement of these expenses, but that 
proceeding was dismissed on the ground 
that the Federal court had no power to 
enter such an order in the criminal cause, 
and that, therefore, petitioner’s rights, if 
any, would, under Section 65 (supra), have 
to be enforced in the State courts. Peti- 
tioner thereupon brought this present pro- 
ceeding in Supreme Court, New York 
County. Respondent contended, at Special 
Term, that the proceeding did not lie, for 
two reasons: first, that the statutes were 
not intended by the Legislature to apply 
to expenses incurred in criminal proceed- 
ings, but only in stockholders’ suits and 
similar civil causes; and, second, that even 
if they did apply, petitioner was barred 
from recovering by the language found at 
the end ot Section 64 (supra), which says 
that there shall be no such reimbursement 
in relation to matters as to which it shall 
have been adjudged, in the action, suit or 
proceeding in which the fees were incurred, 
that the official, director or employee is 
liable for “misconduct” in the performance 
of his duties. The Special Term opinion 
said, quoting People v. Daiboch (265 N. Y: 
125, 128, 129), that, while a plea of nolo 
contendere is not an admission of guilt, it 
nonetheless is a conviction and has the 
same consequences, in the criminal cause in 
which it is entered, as a plea of guilty. 
The court called attention to Section 5 of 
the Clayton Act (U. S. Code, tit. 15, § 16) 
to the effect that a judgment entered on a 
plea of nolo contendere in an antitrust prose- 
cution is not to be treated as an admission 
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in any other action. Nonetheless, the court 
thought that the imposition of a fine on 
petitioner amounted to an adjudication that 
he was liable for misconduct in the per- 
formance of his duties, and that, therefore, 
under the express language of Section 64, 
he could not be awarded reimbursement. 


On petitioner's appeal to the Appellate 
Division, the four Justices who voted for 
affrmance wrote no opinion, so that we 
do not know on which ground, or grounds, 
the majority based its approval of a dis- 
missal of the petition. * * * 


[Grounds of Afirmance] 


Since we are holding that court-mandated 
reimbursement, under Article 6-A, can 
never be had as to expenses of one defend- 
ing himself against criminal charges, it is 
unnecessary to examine the interesting 
question of whether a plea of “nolo con- 
tendere’ in a Federal court is an “adjudica- 
tion” of “misconduct.” It is instructive, 
however, to look a little closer at the excep- 
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tion found at the end of Section 64, which 
denies reimbursement to a corporation of- 
ficial who has been adjuded to be “liable 
for negligence or misconduct in the per- 
formance of his duties.” We think “negli- 
gence or misconduct,” as there used, refers 
right back to Sections 60 and 61, setting 
up civil actions by or on behalf of cor- 
porations against their officers or directors 
who have injured the corporations by 
wrongdoing or inattention to duty. 


Those who join in this opinion agree, 
also, with the able concurring opinion of 
CARSWELL, J., who sat with us in the rehear- 
ing of this appeal. 

The order should be affirmed, with costs. 

Dye and Froesset, JJ., concur with Ders- 
MOND, J.; CARSWELL, J., concurs in separate 
opinion; Furp, J., dissents in opinion in 
which Lewis, Ch. J., and Conway, J., 
concur. 


Order affirmed. 


[7 67,551] United States v. Chattanooga Chapter, National Electrical Contractors 
Association, Inc.; Terrell Electric Company, Inc.; Local No. 175, International Brother- 
hood of Electrical Workers; W. Claude Harris; John Terrell; Earl W. Burnette; Herbert 
Haile; Robert W. McKenzie; W. A. Cofer; W. S. Lindsay; and R. G. Twomey. 


In the United States District Court for the Eastern District of Tennessee, Southern 
Division. Criminal Action No. 10,208. Filed July 17, 1953. 


Case No. 1171 in the Antitrust Division of the Department of Justice. 


Clayton Antitrust Act and Sherman Antitrust Act 


Conspiracy—Labor Union and Business Agent—Immunity under Clayton Act and 
Norris-LaGuardia Act.—A labor union and its business agent were not immune under 
the Clayton Act and Norris-LaGuardia Act from a criminal prosecution under the 
Sherman Antitrust Act where the indictment charged a conspiracy among an electrical 
contractor’s association, electrical contractors, the union, and its business agent whereby 
the union agreed to refuse to supply union labor on any job not performed by the 
co-defendants; agreed to refuse to enter into labor contracts with other contractors unless 
such contractors agreed not to compete with the co-defendants; agreed not to furnish 
labor to any contractor outside a certain area for work in the area which the co-defendants 
wished to perform; and agreed to picket any job in a certain area on which the work was 
not supplied by the union and to place on its “unfair” list any contractor who was awarded 
a contract for work in such area who did not use labor supplied by the union. The 
indictment charged a conspiracy in which the union and its agent were co-conspirators and 
charged conduct against them to accomplish the unlawful purposes denounced by the Sherman 
Act. 


See the Sherman Act annotations, Vol. 1, § 1280.130, 1280.175, 1280.275. 


Criminal Prosecutions—Sufficiency of Indictment—Interstate Commerce.—An indict- 
ment against an electrical contractors association, electrical contractors, a labor union, and 
its business agent sufficiently charged a restraint of interstate commerce where it alleged 
that electrical equipment moved in interstate commerce to the point where it was installed, 
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U.S. v. Chattanooga Chap., Nat’! Elect. Contractors Ass'n, Inc. 
that is, such equipment was moved in interstate commerce in connection with contracts 
which were alleged to be illegal and in the consummation of which the union was charged 
with unlawful conduct; and that the contractors sold and installed, and the union installed, 


a substantial amount of electrical equipment sold and installed in the area. 
See the Sherman Act annotations, Vol. 1, {[ 1630.210. 
For the plaintiff: Fred Turnage and Bernard M. Hollander. 


For the defendants: Whitaker, Hall and Haynes; Kefauver, Duggan and Miller; 
John W. Cameron; and H. G. B. King; all of Chattanooga, Tenn. 


Memorandum on Motion to Dismiss 
Indictment 


Darr, District Judge [Jn full text]: For 
decision is the motion to dismiss the indict- 
ment as to co-defendants Earl W. Burnette 
and Local No. 175, International Brother- 
hood of Electrical Workers. 


The motion complains of sundry defects 
in the indictment by setting out isolated 
portions thereof. But the indictment must 
be construed as a whole. The Court feels 
that it is unnecessary to consider each of 
the isolated defects alleged, but only con- 
siders those affecting the two questions 
the Court deems to be presented: (1) Do 
the provisions of the Clayton Act and the 
Norris-La Guardia Act render these defend- 
ants immune from prosecution under the 
indictment; (2) were the acts charged in 
the indictment done in the restraint of com- 
merce among several states. 


[Application of Sherman Act to Umion] 


The indictment purports to charge a con- 
spiracy in violation of the Sherman Act. 


If the movants are not members of the 
conspiracy, they are not in the case. But 
if they are charged to be co-conspirators, 
they are not to be judged by dismembering 
them and viewing their situation from the 
others. The actions of all conspirators are 
unitary. It may be that these defendants 
could be dismembered from the conspiracy 
if they are protected by the provisions of 
the Clayton Act and the Norris-La Guardia 
Act. The substance of the protection of 
these Acts, concerning the question under 
consideration, is that the antitrust laws are 
not applicable to labor organizations while 
they are carrying out the legitimate objects 
thereof. If it should appear that the action 
of the labor organization was solely to pro- 
tect the interest of its members, even though 
it was a contribution to the violation of the 
Sherman Act, the labor organization would 
not be responsible. The indictment is not 
so restricted. 
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Certainly a labor union has the right to 
strike and picket for the advancement of its 
own interest and generally striking and 
picketing are not unlawful, but a union can- 
not do a lawful act to accomplish an unlawful 
purpose any more than any other responsi- 
ble entity. 


[Unlawful Conspiracy Charged] 


The indictment charges that over 90% of 
the electrical equipment sold and installed 
in the Chattanooga area is done by the co- 
defendants and that the Union and its busi- 
ness agent install more than 90% of the 
electrical equipment sold and installed in 
Saideancar 


The indictment further charges that to 
effect the unlawful purposes therein set out, 
the Union will refuse to supply union labor 
or will supply inferior and incompetent la- 
bor on any job not performed by the co- 
defendants; that the Union will refuse to 
enter into labor contracts with others than 
the co-defendants unless such others agree 
not to compete with co-defendants; that the 
Union will not furnish labor to any electri- 
cal contractor outside the Chattanooga area 
for electrical work in the Chattanooga area 
which the co-defendants wish to perform, 
or will supply outside contractors with in- 
ferior and incompetent labor; and that the 
Union will picket any construction job in 
the Chattanooga area on which the electri- 
cal contracting work is not supplied by de- 
fendant Union and will place on its “unfair” 
list any contractor who is awarded a con- 
tract for the sale and installation of elec- 
trical equipment in the Chattanooga area 
who does not use labor supplied by the de- 
fendant Union. 


The court concludes that the indictment 
charges a conspiracy in which these defend- 
ants are co-conspirators and charges conduct 
against them to accomplish the unlawful 
purposes denounced by the Sherman Act. 


It is unnecessary to undertake to cite a 
number of cases reviewed because one au- 
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thority definitely settles the question. Allen 
Bradley Co. v. Union [1944-1945 TrapE CASES 
Ht SVASRGIE BAS UES VEYA 


[Interstate Commerce Charged] 


The question of whether the indictment 
charges a combination in restraint of com- 
merce seems to be clearly answered by the 
verbiage therein contained. The indictment 
charges that the electrical equipment came 
to the other defendants by interstate com- 
merce movement, not only to their places 
of business, but to the site of its installation. 

Under the Sherman Act, it is not neces- 
sary to show a continual flow in commerce 
concerning the commodities in question, but 
only necessary to show that the action of 
selling and installing electrical equipment 
was an integral part of, and necessary to, 
movement in interstate commerce. United 
States v. Northeast Texas Chapter [1950-1951 
TRADE CASES § 62,596], 181 F. 2d 30. 


The amount involved in the interstate 
commerce is not material, if there was any 
portion thereof moving in commerce. United 
States v. Columbia Steel Co. [1948-1949 TrapE 
Cases { 62,260], 334 U. S. 495, rehearing 
denied 334 U. S. 862. 


Even intrastate transactions, which affect 
interstate commerce, may properly be the 
subject of federal legislation. Pevely Dairy 
Co. v. United States [1948-1949 Trane CASES 
7 62,526], 178 F. 2d 363, certiorari denied 
339 U. S. 942. 


Cited 1953 Trade Cases 
General Aniline & Film Corp. v. Bayer Co., Inc., et al. 


Certainly the charge that equipment moved 
in interstate commerce to the point where 
it was installed is a charge that such equip- 
ment was moved in interstate commerce in 
connection with the contracts made, which 
contracts were alleged to be illegal and 
which, in consummation thereof, the Union 
is charged with unlawful conduct. These 
charges against the Union, if sustained, 
plainly make the Union a party to price 
fixing and elimination of competition. 

As a matter of fact, the indictment charges 
that the defendants electrical contractors 
performed a substantial amount of the total 
commerce carried on in connection with 
electrical sales of equipment to consumers 
and the installation thereof in the Chatta- 
nooga area. This within itself appears to 
be sufficient. Umited States v. Northeast 
Texas Chapter, supra. 


[Motion Denied] 


Therefore the Court concludes that the 
indictment clearly charges the Union and its 
business agent with a violation of the 
Sherman Act, in being a part of the com- 
bination acting in restraint of commerce, 
and that for such violation the Union and 
its business agent are not protected by the 
Clayton Act and the Norris-La Guardia 
Act. 

The motion to dismiss is overruled. 


Order accordingly. 


[7 67,552] General Aniline & Film Corporation v. Bayer Company, Inc., et al. 
In the New York Court of Appeals. Decided July 14, 1953. 


Appeal, by permission of the Appellate Division of the Supreme Court in the first 
judicial department, from an order of said court, entered December 16, 1952 [1952 TRapE 
CASES § 67,389], which affirmed an order of the Supreme Court at Special Term (Hecut, 
J.; opinion 188 Misc. 929), entered in New York County, granting a motion by plaintiff 
for an order striking out the first and second separate and complete defenses contained in 
the amended answer. The following question was certified: “Was Special Term correct 
in granting plaintiff's motion to strike out from the amended answer the two separate and 
affirmative defenses as insufficient in law?” 


Sherman Antitrust Act 


Consent Decree as Defense in an Action for Breach of Contract—Admissibility of 
Decree as Against Third Party.—In an action for breach of contract and for money had 
and received, the defense of impossibility of performance may not be interposed where the 
defense is based on a consent decree declaring that the agreement upon which this action 
is brought is unlawful under the federal antitrust laws. Although a consent decree is 
decisive as between the parties to the antitrust proceeding itself (in this case, between 
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the defendants and the government), in a suit brought by a third party it is not only not 
conclusive but not even usable or admissible against the consenting defendants. 


See the Sherman Act annotations, Vol. 1, 7 1580, 1660.275. 
For appellants: Paul W. Williams, George S. Hills, and Robert G. Zeller. 
For respondent: Herbert L. Abrons, Donald O. Lincoln, Eugene L. Stewart, and 


Kathryn V. Crean. 


For the United States of America, amicus curiae: Edward P. Hodges, Acting Assist- 
ant Attorney General; Ralph S. Spritzer, Special Assistant to the Attorney General; 
Wilbur L. Fugate and Daniel H. Margolis, Attorneys, Department of Justice. 


Affirming an order of the New York Supreme Court, Appellate Division, 1952 


Trade Cases { 67,389. 


[Contract Allegedly Breached by Failure To 
Pay Profits] 


Fup, Justice [In full text]: In this ac- 
tion, for breach of contract and for money 
had and received, a certified question calls 
upon us to consider the legal sufficiency of 
two separate and affirmative defenses. 


According to the complaint, defendant 
Bayer’ in 1923 entered into a written agree- 
ment—termed an “international cartel ar- 
rangement” (per Hecut, J., 188 Misc. 929, 
930)—with a German corporation, Farben- 
fabriken Vorm. Friedr. Bayer & Company 
of Leverkusen.” The parties agreed to di- 
vide the markets throughout the world, 
specifying the countries in which each was 
to have the exclusive right to sell its re- 
spective products and to use the “Bayer” 
trade-marks. Defendant Bayer, in addition, 
covenanted to pay the German company, 
for upwards of fifty years, a sum equal to 
one half of the net profits derived from all 
its business in Cuba. Some time later, the 
complaint continues, the profits due the 
German corporation under the agreement 
were assigned to General Aniline Works, 
Inc.—which in 1939 was merged into plain- 
tiff. The complaint then goes on to recite 
that each German company duly per- 
formed all the conditions imposed upon it; 
that for the ten-year period from 1930 to 
1940, defendant Bayer paid profits of over 
$600,000 as provided for in the agreement; 
that defendants Bayer and Sterling earned 
‘large’ profits during the years 1941 to 
1944, which have not been paid; and that 
plaintiff has suffered damages of $1,000,000, 
the amount for which judgment is sought. 


In their answer, defendants set forth two 
separate defenses; they have been stricken 


by the courts below, and, as indicated, it is 
with them that the appeal is concerned. 


[Consent Decree Not a Defense] 


One of the defenses challenges the as- 
signment of the contract to plaintiff, and, 
as to that defense, we need but say that 
it was properly stricken upon the ground 
that it speaks in legal conclusions and is 
framed in contingent and hypothetical terms. 
(See Stroock Plush Co. v. Talcott, 129 App. 
Div. 14, 17-18; Family Finance Corp, v. Na- 
tional Sur. Corp., 180 Misc. 496.) 


The other defense, founded on impossi- 
bility of performance, sets forth that in 
1941 the government instituted a proceeding 
against Bayer and Sterling in the United 
States District Court for the Southern Dis- 
trict of New York, charging them with a 
violation of the antitrust laws. Defendants, 
the answer further alleges, consented to the 
entry of a decree, which declared and ad- 
judged the agreement, upon which Aniline 
now sues, “unlawful” under the federal anti- 
trust laws and enjoined Bayer and Sterling 
from “carrying out or enforcing” said agree- 
ment or “from paying” Farben or its as- 
signs “any royalties or share of profits” 
pursuant to its terms. Neither Aniline nor 
its assignor was a party to that antitrust 
action or in any way privy to the decree. 


Were the defense of impossibility held 
sufficient, Aniline would, in effect, be bound, 
in contravention of established principles 
of Anglo-American jurisprudence, by a 
judgment in personam in an action to which 
it was not a party and in which it had no 
opportunity to be heard. (See Matter of 
New York State Labor Relations Bd. v. Hol- 
land Laundry, 294 N. Y. 480, 493-494; Wilkin- 


1 Bayer was dissolved in 1942, since which 
time all of its business has been conducted and 
carried on by defendant Sterling. its sole 
stockholder. 
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>In 1926, a second agreement was executed, 
under which I. G, Farbenindustrie Aktiengesell- 
schaft was substituted for Bayer of Leverkusen. 
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son v. First Nat. Fire Ins. Co., 72 N. Y. 499; 
Hansberry v. Lee, 311 U. S. 32, 40-41; see, 
also, Restatement, Judgments [1942], pp. 
5-9; §§ 2, 5, 6.) Whatever the rule might 
be if the plea were based upon a decree 
rendered in a contested action, the defense 
lacks validity where, as here, the judgment 
was entered upon defendants’ consent. (See, 
e. g., Oseas, Antitrust Prosecutions of In- 
ternational Business, 30 Corn. L. Q. 42, 
58-59.) 


Moreover, although a consent decree is 
decisive as between the parties to the anti- 
trust proceeding itself (see Swift & Co. v. 
United States, 276 U. S. 311; Nashville, C. & 
St. L. Ry. Co. v. United States, 113 U. S. 
261), in a suit brought by some third party, 
it is not only not conclusive but not even 
usable or admissible against the consenting 
defendants. (38 U.S. Stat. 731; U. S. Code, 
tit. 15, §16; see Bausch Mach. Tool Co. v. 
Aluminum Co. of America, 79 F. 2d 217, 
226-227; Twin Ports Oil Co. v. Pure Oil Co., 
26 F. Supp. 366, 371-372; Diamond v. Davis, 
263 App. Div. 68, 69.) Since, then, in such 
a situation, the decree could not be relied 
upon against the very parties who agreed 
to its entry, it would be almost unthinkable 
to allow them to invoke its provisions 
against a stranger. 


[Plaintiff's Right To Be Heard on Legality 
of Agreement| 


Nor is the circumstance that it is the gov- 
ernment that brought the antitrust suit 
sufficient to change settled principles. The 
government does, it is true, possess the 
power to strike down “systems deemed 
violative of the anti-trust laws even though 
such systems included leases, licenses, and 
other forms of agreements, and the lessees, 
licensees, and other parties to the agree- 
ments [are] not before the court.” (United 
States v. National Lead Co. [1944-1945 TrapE 
CASES) 57/594], 05 Ee Suppa ol3,6525, n. 8; 
affd. [1946-1947 Trane Cases § 57,575] 332 
U. S. 319; see, also, Hartford-Empire Co. 
v. United States [1944-1945 Trane Cases 
q 57,319], 324 U. S. 570, 572-574.) However, 
as the Supreme Court has noted in a some- 
what analogous situation, such an order “is 
ineffective to determine [the] private rights” 
of those not joined as parties, and strangers 
to the proceedings are “free to assert such 
legal rights as they may have acquired 
under their contracts, in any appropriate 
tribunal”. (National Licorice Co. v. Labor 
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Bd., 309 U. S. 350, 366.) And so in the 
case before us. Aniline has a right to be 
heard on its claim that the agreement be- 
tween its assignor and defendants is law- 
ful, and it may not be foreclosed from 
litigating that claim because defendants saw 
fit to consent to a judgment declaring the 
agreement unlawful. However willing de- 
fendants may have been to relinquish their 
own rights under that contract, however 
ready to absolve themselves from liability, 
they certainly had no authority or power to 
extinguish Aniline’s claim. 


Defendants may, of course, still defend 
upon the ground that the contract sued 
upon runs afoul of the antitrust laws and 
is, therefore, illegal. (See Metropolitan Opera 
Co. v. Hammerstein, 221 N. Y. 507, affg. 162 
App. Div. 691; Ainsworth v. Cooper Under- 
wear Co., 227 App. Div. 837; Brett v. Ebel, 
29 App. Div. 256.) Striking the defense of 
impossibility, which in a sense presupposes 
illegality, bars defendants only from ob- 
taining an adjudication of invalidity without 
tendering the issue for decision. They may 
not interpose a defense that would deprive 
Aniline of a day in court and defeat its claim 
even before it is heard. Indeed, the federal 
court that made the decree has rejected 
a like effort on the government’s part to 
have the 1941 determination of illegality 
adjudged conclusive against Aniline in a 
pending federal suit (see United States v. 
Bayer Co. [1952 Trave Cases { 67,287], 105 
F. Supp. 955, per SucarMan, J.; United 
Sates) cn EayennCo Unis.) Wists: Ctanse Dr 
Ne Y¥on-Oct. 1641952) per) Crancy,, J.),.and 
no reason exists why we should accord 
greater efficacy to the judgment than did 
the very court that issued it. The defense 
of impossibility of performance was, there- 
fore, properly stricken. 


That disposes of the appeal, and there 
we would conclude, but for the fact that, 
in the years that have passed since the 
decision at Special Term, the situation has 
changed. Aniline has been added as a 
party defendant in the federal antitrust suit. 
In January, 1952, the government filed a 
supplemental complaint in the United States 
District Court, charging Aniline, as assignee 
of Farben, with participation in the con- 
spiracy originally charged against Bayer 
and Sterling and seeking a judgment de- 
claring the agreement unlawful and en- 
joining Aniline from enforcing its provisions. 
Aniline is thereby assured an opportunity 
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of having the agreement’s legality tried out, 
with all interested parties represented, by 
the same court that rendered the consent 
decree. 


[Consideration of Where Issues Should 
Be Tried] 


A question that may present itself is 
where the issues involved should first be 
tried. Its answer depends, of course, upon 
considerations of comity and orderly pro- 
cedure. Accordingly, should a stay of the 
present action be sought, it will be pertinent 
to consider, among other matters, whether 
it is in the state or in the federal forum 
that a more complete disposition of the 
issues may be obtained and whether it is 
the federal or the state court that possesses 
a greater familiarity and expertise with the 
trial of such issues. (Cf. e. g., Royal China v. 
Regal China Corp., 304 N. Y. 309; Langfelder 
v. Universal Laboratories, 293 N. Y. 200, 206; 
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Dederick v. North Amer. Co., 48 F. Supp. 410, 
412; also, Consent Decrees and Absent Car- 
tel Participants, 56 Yale L. J. 396, 401.) 
Since such considerations are, in the first 
instance, for the court at Special Term, we 
express no opinion thereon. 


[Order Striking Defense Affirmed] 


The order appealed from should be af- 
firmed, with costs, and the question certified 
answered in the affirmative, without preju- 
dice, however, to an application by defend- 
ants at Special Term for a stay pending 
determination of the proceedings in the 
federal court, initiated by the government’s 
supplemental complaint joining Aniline as 
a party defendant. 


Lewis, Ch. J., Conway, Desmonp, Dye 
and FRoESSEL, JJ., concur; VAN Vooruis, J., 
taking no part. 


Order affirmed, etc. 


[7 67,553] United States v. Kohler Company. 


In the United States District Court for the Eastern District of Pennsylvania. 


Action No. 8947. Filed August 12, 1953. 


Civil 


Case No. 951 in the Antitrust Division of the Department of Justice. 


Clayton Antitrust Act and Sherman Antitrust Act 


Tie-in Sales Policy—Evidence—Cataloging and Pricing of Items Together With Fit- 
tings as Complete Units.—The practice of a manufacturer of plumbing fixtures and fittings 
in cataloging and pricing these items as complete units did not violate the Clayton and 
Sherman Acts by constituting unlawful tie-in selling. Although items were priced as units 
in the catalogs, the distributors were aware that the fittings could be bought separately 
from the fixtures, and in fact most distributors were supplied with break-down price lists 
indicating the separate price for each fitting and separate price for the bare fixture. The 
evidence failed to establish that the manufacturer at any time or on any occasion refused 
to sell any of the 14 types of fixtures in issue without fittings, if so ordered by a distributor. 


See the Sherman Act annotations, Vol. 1, {| 1220.203; Clayton Act annotations, Vol. 
1, § 2023. 


For prior decisions of the U. S. District Court, Eastern District of Pennsylvania, see 
1948-1949 Trade Cases {[ 62,461, and 1953 Trade Cases { 67,453. 


For the plaintiff: Joseph G. Hildenberger, Philadelphia, Pa. 
For the defendant: Ballard, Spahr, Andrews and Ingersoll, Philadelphia, Pa. 


Sur Pleadings and Proof and carried out a policy of tie-in selling in 
violation of the Sherman and Clayton Acts 


[Understanding of Disrtibutors] was reviewed and the conclusion reached 


Kirkpatrick, Chief Judge [In full text 
except for omissions indicated by asterisks]: 
In the opinion filed March 17, 1953, the 
evidence offered by the government in sup- 
port of its contention that Kohler adopted 
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that, unless further evidence relating to cer- 
tain items which appeared in the Kohler 
catalogs complete with fittings and which were 
priced as complete units should establish the 
existence of such a practice, the govern- 
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ment had failed to prove its case. As 
pointed out in the opinion, the question left 
open was whether the cataloging and pric- 
ing of these items as complete units amounted 
to unlawful tie-in selling. It is to be re- 
membered that Kohler sold only to its own 
selected distributors and the question, there- 
fore, turned upon whether the distributors 
understood or were intended to understand 
that they could not buy the items referred 
to unless they bought them, fixtures and 
fittings, complete. 

Upon the point at issue I affirm, in sub- 
stance, the defendant’s 49th and 50th re- 
quests for fact findings and find as follows: 


[Distributors Knew Separate Purchases Could 
Be Made] 


Kohler distributors know from their own 
experience with Kohler that fixtures priced 
in the printed price list with fittings are 
available without those fittings if so desired. 
Where the price of the fitting appears in 
the printed list, the price of the bare fixture 
is readily and regularly computed by Koh- 
ler distributors. Since the middle 1930’s 
nearly all have received breakdown price 
lists stating a separate price for each fitting 
required by the fixtures numbered and priced 
in the printed list only with fittings. These 
lists also state a price for the bare fixture. 
Breakdown price lists are furnished to 
nearly all Kohler distributors, including all 
who have use for or have specially re- 
quested them, shortly after receipt of each 
printed price list. They are designed to 
enable the distributors to price and order 
fixtures or fittings, for replacement, stock 
or for any other purpose, with fewer than 
or none of the fittings included in the fix- 
ture plate numbers. 


[No Evrdence of Refusal to Sell Separate 
Items | 


The evidence fails to establish the fact 
that Kohler at any time or on any occasion 
has refused to sell any of the fourteen types 
of fixtures in issue without fittings, if so 
ordered by a distributor. 

Refusal to sell the tied product separate 
from the tying product is the first essential 
of a tie-in sale. In view of the finding that 
Kohler did not refuse to sell its fixtures 


Cited 1953 Trade Cases 
U.S. v. Kohler Co. 


68,643 


and fittings separately, the question whether 
such refusal would have been unlawful is 
not reached. 


[Antitrust Laws Not Violated] 


I conclude that the defendant has not 
violated either Section 1 of the Sherman 
Act or Section 3 of the Clayton Act and 
judgment may be entered in favor of the 
defendant. 

The important facts have been covered 
in the findings contained in the opinions. 
However, I think that the parties are en- 
titled, in the event of an appeal, to have 
the benefit of such additional facts as have 
been established and are pointed out by 
the requests. As a matter of fact, most of 
the facts to which the additional evidence 
was directed are not controverted. 


[Patents] 


Certain patents held by Kohler were in- 
troduced into evidence but there is nothing 
to show that Kohler ever made use of 
these patents in any way to tie the sale of 
unpatented fixtures or fittings with the 
patented structures. The patent question is, 
therefore, immaterial and the requests based 
upon it are not answered. 


[No Evidence of Conspiracy] 


Some of the requests have to do with 
the fact that, in the normal course of busi- 
ness, catalogs and price lists come into the 
hands of retail houses, plumbing contrac- 
tors and architects, either via the distribu- 
tors or direct from Kohler. The argument 
is made that, without regard as to whether 
the distributors may have known that fit- 
tings and fixtures in the items involved 
could be bought separately, the ultimate 
consumers did not know it and were thus, 
in effect, coerced. If there had been any 
evidence of a conspiracy among Kohler 
and its distributors, the argument would be 
a proper one to consider, but the govern- 
ment’s whole case as presented in its evi- 
dence was that Kohler in effect compelled 
its distributors, without freedom of choice 
on their part, to buy its fittings with its fix- 
tures, and that is the case before the Court. 

* ok 
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[{ 67,554] Foundry Services Incorporated v. The Beneflux Corporation. 


In the United States Court of Appeals for the Second Circuit. No. 262, October 
Term, 1952. Docket No. 22690. Argued April 17, 1953. Decided July 14, 1953. 


Appeal from an order of the United States District Court for the Southern District 
of New York granting a motion for an injunction pendente lite, McGoury, Judge. Reversed. 


Sherman Antitrust Act 


Allocation of Markets—No Findings of Irreparable Injury Justifying Injunction— 
Legality of Licensing Arrangement Not Decided.—An injunction pendente lite restraining 
the subsidiary of a patent licensor from selling fluxes in the United States in violation of 
its agreement with plaintiff licensee was improperly granted where there was no finding 
that without the injunction the plaintiff would suffer irreparable damage. However, there 
is considerable doubt as to whether the allocation of markets in the licensing arrange- 


ment, upon which the damage suit was brought, is illegal. 


See the Sherman Act annotations, Vol. 


For the defendant-appellant: 


1, §/ 1220.204. 


Cahill, Gordon, Zachry and Reindel, New York, N. Y.; 


Jerrold G. Van Cise, Jerome Doyle, William M. Sayre, of counsel. 


For the plaintiff-appellee: 
counsel. 


Glass and Lynch, 


New York, N. Y.; Simon Brett, of 


Reversing an order of the United States District Court, Southern District of New 
York, granting a motion for an injunction pendente lite, 1953 Trade Cases { 67,455. 


[Licensing Arrangement] 


Cuase, Circuit Judge [Jn full text]: Plain- 
tiff-appellee and Foundry Services, Limited, 
an English corporation, are parties to a 
contract concerning the manufacture and 
sale of fluxes and related products made 
according to secret processes owned by the 
latter. One of the provisions of the contract, 
which is called a license agreement, is that 
Foundry Services Ltd. would not manufac- 
ture or sell such products in the United 
States or Canada. The plaintiff brought this 
suit to enjoin defendant Foundry Services 
Incorporated [Beneflux Corp.], a wholly 
owned subsidiary of Foundry Services Ltd., 
from violating this provision, and for dam- 
ages and an accounting for profits attribut- 
able to violations which have already occurred. 
This appeal is from an order granting the 
plaintiff-appellee’s motion for an injunction 
pendente lite. 


In 1932 the English corporation, owning 
and controlling various secret processes, 
recipes and formulae, began to manufacture 
fluxes and allied products used to facilitate 
the casting of molten metal. It sold its 
products in England and on the continent 
of Europe, but not in the United States or 
Canada. The appellee, then in business in 
the United States, did not deal in products 
of the kind made by Foundry Services Ltd.; 
and in 1934 the appellee made the contract 
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with Foundry Services Ltd. which is the 
basis of this suit. The now pertinent 
rights and obligations of the parties pur- 
suant to the terms of that contract follow. 


The appellee, therein called the Licensees, 
was granted an exclusive license to manu- 
facture and sell in the United States and 
Canada, but not elsewhere, the products of 
the English corporation, called the Li- 
censors. The English corporation agreed 
to communicate at once to the appellee a 
full and accurate description of the secret 
processes, recipes and formulae then pos- 
sessed by it and also of all new products, 
developments and alterations while the agree- 
ment remained in force. 


The appelle was to pay to the Licensors 
royalties based on sales, with a minimum 
annual royalty of $250 for the first year, 
$500 for the second, $1,000 for the third, 
and $1250 thereafter. The appellee also 
agreed not to “manufacture, sell or be in- 
terested in the manufacture or sale of any 
fluxes, or other products competitive with 
the products of the subject of this agree- 
ment during the continuance of this agree- 
ment and for a period of two years after 
the termination thereof.” 


The original contract term was five years, 
but the appellee was given the right to 
continued renewals of that term provided it 
made annual sales at least equal to stated 
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minimum amounts. It was further pro- 
vided that the: Licensees could terminate 
the agreement by giving the Licensors “six 
calendar months notice of their intention so 
to do” and, if the Licensees did not make 
sales equal to the specified minimum amounts 
for two consecutive years the Licensors 
could terminate the agreement by giving a 
like notice. 


[Licensors Dissatisfied With Sales Volume] 


For a while the contract was performed 
in a way that was apparently mutually satis- 
factory; but after some years the Licensors, 
whose business elsewhere had flourished, 
became dissatisfied with the amount of 
sales made by the appellee. This dissatis- 
faction brought about its decision in 1951 
to try to get relief from the provisions pro- 
hibiting its making sales in the United 
States and Canada in competition with the 
appellee. 


It so happened that a business firm in 
Mexico wanted a sample of one of the fluxes 
that were covered by the agreement and 
early in April 1951 it sent a check for $5.00 
to the Licensees and requested that as much 
flux of the type desired as that sum would 
buy be sent to it. On April 9, the Licensees 
wrote to the Licensors that the request 
had been received and also another inquiry 
from Mexico. The Licensees suggested that, 
if arrangements for Mexican representation 
had not been concluded, they could make 
shipments there and they requested the 
views of the Licensors on that matter. In 
the course of following correspondence on 
that subject, the Licensors learned that 
five pounds of flux had been sent in re- 
sponse to the request. It later attempted 
to terminate the agreement by notice, on 
the ground that the Licensees had broken it 
by making the sale. The Licensees did not 
acquiesce in that attempt at termination 
and, at least for present purposes, the ap- 
pellant does not rely upon it. 


[Subsidiary Organized by Licensors| 


After this unsuccessful effort to get rid 
of the restrictive provisions of the contract, 
the Licensors organized a subsidiary cor- 
poration under the laws of Delaware, the 
appellant here, through which it began to 
compete in 1952 with the appellee in the 
sale of fluxes and allied products made ac- 
cording to the secret processes. This suit 
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was then brought and the order, from 
which this appeal has been taken, was made. 


[Grounds Upon Which Reversal Sought] 


The appellant now seeks reversal on two 
independent grounds. The first is that the 
contract is invalid because it provides for 
an unlawful restraint of trade in violation of 
the anti-trust laws by dividing the available 
competitive area and creates areas within 
which competition is prevented for a period 
which may be forever. The second is that 
it was neither shown nor found that the 
competition of the appellant would cause 
the appellee irreparable injury. 

The district judge considered the first 
ground and, in a well reasoned opinion, 
held it insufficient to foreclose the right he 
thought the appellee had otherwise shown 
to the protection of a temporary injunction. 
He did not find that in the absence of such 
an injunction the appellee would suffer ir- 
reparable injury. 


[Validity of Contract Not Decided Upon] 


As to the first ground the appellee has 
argued that since the agreement relates to 
secret processes and to the sale of products 
manufactured thereunder, the agreement does 
not restrain trade in any unlawful way; and 
that, broadly speaking, was the view taken 
by the district judge. However, we think it 
is neither advisable nor necessary to decide 
at this time whether the contract is valid. 
It is enough to notice that there is a sub- 
stantial doubt about that and such an in- 
volved question is so bound up with the 
particular facts and circumstances that it is 
better first to let them be fully developed 
at a trial and findings made after that has 
been done. 


[No Finding of Irreparable Injury] 


The injunction pendente lite was impro- 
vidently granted if there has been no finding 
or showing that without it the appellee 
would suffer irreparable injury. Aeolian Co. 
v. Fischer, 2 Cir., 29 F. 2d 679; American 
Mercury v. Kiely, 2 Cir. 19 F. 2d 295; Behre v. 
Anchor Ins. Co. of New York, 2 Cir., 297 
Fed. 986. 

Pending final decision in the suit, the 
injunction restrained the appellant and those 
acting with it from selling the fluxes and 
related products in the United States and 
“from providing or offering to provide in 
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the United States any technical data or 
other products and from interfering other- 
wise with the exclusive license granted to 
the plaintiff under the terms of the agree- 
ment a eee 

It serves to prevent the appellant from 
competing or from aiding others in compet- 
ing with the appellee in the United States. 
The ordinary and natural result of such 
competition would be to dampen the sales 
of the appellee; but since any loss so caused 
could, if a wrong, be adequately redressed 
by money damages ascertainable upon proof, 
it does not constitute the irreparable injury 
necessary to justify an injunction pendente 
lite. Nor is there anything here to indicate 
that this appellee is threatened with any 
other kind of injury. It is well settled that, 
absent a showing of irreparable injury of 
some kind, no injunction pendente lite should 
be granted, and that is especially so where, 
as here, the effect of such an injunction is 
prematurely to give the party seeking it a 
substantial part of the relief sought in the 
final judgment. American Mercury v. Kiely, 
supra; Behre v, Anchor Ins. Co. of New York, 
supra, 


Order reversed and injunction dissolved. 


[Concurring Opinion] 

L. Hanp, Circuit Judge (concurring): 

I concur in the result, but only upon the 
“first” defense mentioned in my brothers’ 
opinion. The plaintiff indeed has failed to 
show any “irreparable injury,” if by that 
is meant that money will not satisfy any 
loss that the defendant’s competition will 
cause; nevertheless it has shown such an 
injury, if that includes the impossibility of 
ascertaining with any accuracy the extent 
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of the loss. That has always been included 
in its meaning; and I cannot see how the 
plaintiff will ever be able to prove what 
sales the defendant’s competition will make 
it lose, to say nothing of the indirect, though 
at times far-reaching, effects upon its good 
will as the only licensee of the British 
company. On the other hand, I agree that 
we should refuse a temporary injunction 
because the contract on which the plain- 
tiff’s claim must rest, “provides for an un- 
lawful restraint of trade in violation of the 
anti-trust laws.” I do not indeed mean that 
we should decide that question on this 
record; and I am not at all sure that in the 
end the defence will turn out to be good. 
Yet, when the British company undertook 
not to sell any other products that would 
compete with the subject of the license, I 
have a serious doubt whether that cove- 
nant was valid; and if it was not, whether 
the plaintiff is entitled to equitable relief. 
We considered the question in Parev uv. 
Rokeach, 124 Fed. (2) 147, and left it open 
how far such a covenant might be construed 
as a necessary protection to any enjoyment 
of the license by the licensee. Maybe in the 
case at bar the covenant can stand on that 
ground; but we should not decide this 
question until it has been developed at a 
trial how far its scope may properly be so 
limited. The situation is a tempting one to 
maintain the status quo against what is at 
best an unpalatable defense; and I am not 
sure that, if my brothers wished to affirm 
the order on this ground, I could not be 
persuaded to join them. However, as they 
wish to reverse it, the clause gives enough 
support to that result to induce me to 
concur, 


[67,555] Edwin M. Reid v. Appleton—Century—Crofts, Inc. 


In the United States District Court for the Northern District of Ohio, Western Divi- 
sion. No. 6817 Civil. Filed May 20, 1953. 112 F. Supp. 279. 


Clayton Antitrust Act and Robinson-Patman Price Discrimination Act 


Price Discrimination—Private Damage Suits—Statutes of Limitations as Defense— 
Applicable Law.—The defense to a charge of discrimination in payments for services and 
facilities furnished by customers that the right of recovery is barred under an Ohio statute 
of limitations providing that an action upon a statute for a penalty or forfeiture shall be 
brought within one year is stricken. The cause of action sued upon is remedial rather than 
penal, and the applicable Ohio statute of limitations is one providing that action upon a 


liability created by a statute other than a forfeiture or penalty must be brought within six 
years. 
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See the Clayton Act annotations, Vol. 1, § 2024.10; the Robinson-Patman Act anno- 


tations, Vol. 1, § 2212.770. 


Suspension of Statutes of Limitations, Clayton Antitrust, and Robinson-Patman Price 
Discrimination Acts 


Price Discrimination—Statutes of Limitations—Suspension of Statutes.—The tolling 
of statutes of limitations in antitrust causes by the Act of Congress of October 10, 1942, 
applied not only to cases of civil proceedings brought by the United States but also to 
treble damage suits instituted by private parties. 


See the Federal Laws annotations, Vol. 1, $351; Clayton Act annotations, Vol. 1, 
J 2024.10; the Robinson-Patman Act annotations, Vol. 1, § 2212.770. 


For the plaintiff: Harris and Sell, Toledo, Ohio. 
For the defendant: Marshall, Melhorn, Bloch and Belt, Toledo, Ohio. 


[Six-Year Statute of Limitations Would Be 
Applicable] 


Kuoeg, District Judge [In full text except 
for omissions indicated by asterisks): This 
matter comes before the Court on the mo- 
tion of the plaintiff for an order striking 
from the answer the following words and 
allegations: 


Specification 1. Sixth Defense appearing 
as paragraph No. 36 on page six (6) of the 
answer: 


“36. Defendant states that any claim 
alleged in plaintiff's complaint herein 
which accrued prior to June 18, 1951, is 
barred by Section 11225 of the General 
Code of Ohio.” 

Specification 2. Seventh Defense appear- 
ing as paragraph No. 37 on page six (6) of 
the answer: 

EYE pias ge states that any claim 
alleged in plaintiff's complaint herein 
which accrued prior to June 18, 1946, is 
barred by Section 11222 of the General 
Code of Ohio.” 


The complaint in this case is filed under 
authority of the Robinson-Patman Act (15 
U.S. C. A., Sec. 13, et seq.), which imposes 
both civil and criminal sanctions for viola- 
tion, the civil liability to the person ag- 
grieved being one for treble damages. Sec- 
tion 4 of the Clayton Act (15 U. S.C. A, 
Sec. 15) applies to the remedy and provides: 

KOK OK 

No reference being made in the statute 
as to the period of limitations for bringing 
such actions, it is conceded that reference 
must be had to the law of the forum to 
determine this question. 

In an opinion filed by this Court Decem- 
ber 30, 1952, in the case of Edwin M. Reid, 
Plaintiff, v. Doubleday and Company, Inc., 
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No. 6718 Civil, we held that the cause of 
action here sued upon is remedial rather 
than penal, and that Sec. 11222 of the Gen- 
eral Code of Ohio governs rather than Sec. 
11225. Sec. 11222 provides a time limita- 
tion of six years and Sec. 11225 provides a 
time limitation of one year. 

On the basis of the opinion filed Decem- 
ber 30, 1952, we sustain the motion to 
strike from the answer paragraph 36 of the 
Sixth Defense. Defendant’s rights upon 
appeal are preserved. 


[Statutes of Linutations Tolled by 1942 Act] 


With respect to specification No. 2 of 
the motion, it is plaintiff's position that he 
has a right of recovery for acts of the de- 
fendant beyond the six years provided by 
Sec. 11222 of the General Code of Ohio, 
i. €., prior to June 18, 1946, because the 
running of all statutes of limitation on anti- 
trust causes was tolled or suspended since 
October 10, 1942 by virtue of 56 Statutes 
at Large 781 and 59 Statutes at Large 306. 

% Ok OK 

The above statute was amended in 59 
Statutes at Large 306, on June 30, 1945, to 
extend 56 Statutes at Large 781 for a period 
of one additional year. 


[Suspension of Statutes Applied to Private 
Suits | 


It is defendant’s position that the quoted 
statute has no application to the present 
case and that the six year statute of limi- 
tations, Sec. 11222 of the General Code of 
Ohio, was not tolled; that the statute pro- 
vides that the running of the statute of 
limitations shall be suspended only in the 
case of violations of antitrust laws “now 
indictable or subject to civil proceedings”; 
and that the legislative history shows that 
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the term “civil proceedings” should be con- 
strued as limited to civil proceedings insti- 
tuted by the United States, and does not 
include treble damage suits instituted by 
private parties. 

We are of the opinion that the motion 
for an order striking paragraph 37 of the 
Seventh Defense from the answer ought to 
be sustained. United West Coast Theatres 
Corporation et al. v. South Side Theatres, Inc., 
et al. (Twentieth Century-Fox Film Corpora- 
tion et al., Third-Party Defendants), 86 Fed. 
Supp. 109; Ex Parte Collett, 337 U.S. 55. 


The opinion of District Judge Mathes in 
the United West Coast Theatres Corporation 
case appears to be the result of intensive 
study and research on the very question 
involved herein. 

In Ex Parte Collett, an opinion by Mr. 
Chief Justice Vinson, decided May 31, 1949, 
just two months before the opinion of 
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Judge Mathes was filed, we find at page 
58 the following: 


The language of 56 Statutes at Large 781 
appears to be “unambiguous, direct, clear”, 
and we are of the opinion that the plain 
words and meaning of the statute are not 
overcome by the legislative history relied 
upon by defendant and contained chiefly 
in Senate Report No. 1592 of the Seventy- 
seventh Congress, Second Session, and 
Senate Report No. 422 of the Seventy-ninth 
Congress, First Session. These are the re- 
ports that accompanied S 2731 and S 937 
which became 56 Statutes at Large 781 and 
59 Statutes at Large 306. 


[Motion To Strike Sustained | 


The motion of plaintiff for an order strik- 
ing from the answer specifications one and 
two is, therefore, sustained. 


An order is drawn accordingly. 


[| 67,556] Marion County Cooperative Association v. Carnation Company. 


In the United States District Court for the Western District of Arkansas, Harrison 


Division. Civil 344. Filed August 18, 1953. 


Sherman Antitrust Act 


Milk Producing Area—Monopoly—Conspiracy Cannot Exist Between Corporation, Its 
Officers, and Agents.—In an action charging a dairy corporation, its officers, and agents 
with conspiring to obtain unlawful control over and monopoly of a milk producing area in 
restraint of interstate commerce and trade, it is held that a conspiracy cannot exist between 
a corporation, its officers, and agents when the officers and agents are acting for the cor- 
poration in the ordinary scope of their duties. 


See the Sherman Act annotations, Vol. 1, { 1220.402. 
Monopoly—Summary Judgment.—A dairy, charged with paying milk producers prices 
in excess of the usual and normal'prices paid in the same milk producing area in order to 
cause a loss to other purchasers and to obtain a monopoly, is entitled to a summary judg- 
ment when it made a prima facie showing, by affidavits and depositions, of no attempt to 


monopolize, and when plaintiff has offered no proof of its allegations that a monopoly was 
attempted. 


See the Sherman Act annotations, Vol. 1, J 1640.652. 


For the plaintiff: Luther Cavaness, Yellville, Arkansas; Gideon H. Schiller, and Sievers, 
Reagan & Schwartz, all of St. Louis, Missouri. 


For the defendant: Hardin, Barton, Hardin & Garner, Fort Smith, Arkansas. 
Opinion 
[Plaintiff's Allegations] 


On October 8, 1952, plaintiff filed its com- 
plaint against the defendant and alleged the 
following facts: 
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Plaintiff is an Arkansas corporation, de- 
fendant is a Delaware corporation, and juris- 
diction is conferred upon the Court by Title 
15 U. S. C. A., Sections 1-15. 


“That in and about Marion County, 
Arkansas, there has existed for many 
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years prior hereto and does presently 
exist a milk producing area or shed, which 
shed produced Grade “C” raw milk which 
is used in the manufacture of dairy prod- 
ucts; that both the plaintiff and the de- 
fendant each maintained a dairy products 
plant, and in connection therewith each 
party engaged in buying raw milk from 
the producers in the shed, manufacturing 
products therefrom and selling the prod- 
ucts in interstate commerce.” 


The defendant, Carnation Company, op- 
erates numerous dairy products plants through- 
out the United States and has substantial 
assets and a large volume of sales; plaintiff 
operated a small enterprise with assets and 
sales of less than one per cent of the amount 
of defendant’s assets and sales. 


“6. That sometime in the fall of 1951 
and at other times unknown to the plain- 
tiff, the defendant, Carnation Company, 
by and through its officers, managers and 
agents, conceived a plan and scheme for 
obtaining unlawful control, monopoly and 
corner of the aforesaid milk shed, restrict- 
ing interstate commerce and trade there- 
by, which plan or scheme was put into 
effect by the defendant commencing in 
the fall of 1951 and consisted of the estab- 
lishment and maintenance of a ‘fictitious 
price’; and the said ‘fictitious price’ con- 
sists of payments for raw milk to pro- 
ducers in the said shed which (a) were 
in excess of the usual and normal prices 
paid in the said milk shed in the normal 
course of business; and (b) resulted in a 
loss to the defendant on the sale of its 
products manufactured from raw milk 
purchased in the said shed at the said 
price; and (c) were calculated to result 
in a loss to any other purchasers, includ- 
ing the plaintiff herein, of raw milk in the 
said shed, meeting the said ‘fictitious 
price’ established and maintained by the 
defendant. 


“7. That the plaintiff met the ‘fictitious 
price’ of the defendant at the time of its 
institution thereof by the defendant but 
was unable to continue to meet the said 
price, and that by reason thereof it lost 
its patrons, suffered financial losses, and 
did thereby cause the destruction of its 
business. 


“8. That the ‘fictitious price’, plan and 
scheme of the defendant was by reason 
of the premises contrary to and in viola- 
tion of Sections 1 and 2 of Title 15 
U. S. C. in these respects: (a) That the 
plaintiff was eliminated as a competitor 
of the defendant; and (b) That the de- 
fendant was put in position to unlawfully 
control, monopolize and corner a large 
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portion of the purchases of raw milk in 
and about the said shed, all in restriction 
of interstate trade and commerce and 
in unlawful interference with the plain- 
tiff’s business.” 


The plaintiff suffered damages as a result 
of the defendant’s plan and scheme and 
prays judgment against the defendant for 
damages, attorney’s fee, and costs. 


[Defendant's Motion to Dismiss or 
for Summary Judgment] 


The defendant was granted additional 
time in which to answer or otherwise plead, 
and on February 2, 1953, filed its motion to 
dismiss under Rule 12(b)(6), F. R. C. P., 
or in the alternative, for summary judgment 
under Rule 56, F. R. C. P. The attorneys 
for the respective parties have filed briefs in 
support of and in opposition to the motion, 
and also a substantial number-of affidavits 
and depositions have been filed, and the 
motion is now before the Court for dis- 
position. 


With regard to its motion to dismiss, 
defendant contends that the complaint fails 
to state a claim upon which relief can be 
granted because (1) there is no allegation 
of a contract, combination or conspiracy to 
bring the complaint within the purview of 
Section 1 of the Sherman Anti-Trust Act, 
and (2) no violation of Section 2 of the 
Act is alleged in that plaintiff has failed to 
allege that the defendant had the intent or 
power to monopolize, or that the consumer 
market was monopolized and the general 
public injured, or that the defendant had 
monopolized or was attempting to monopo- 
lize any part of interstate commerce. As 
to its motion for summary judgment, de- 
fendant contends that the affidavits and 
depositions on file show conclusively that 
no “fictitious price” was paid by defendant 
and that its prices were entirely competitive, 
and that no violation of the Sherman Anti- 
Trust Act could be shown. 


On the other hand, the plaintiff contends 
that there may be a conspiracy among 
officers and agents of a corporation and the 
corporation itself, and that it has sufficiently 
alleged such a conspiracy in violation of 
Section 1 of the Act. The plaintiff also 
contends that it has sufficiently alleged the 
power and intent of the defendant to mo- 
nopolize and that the defendant had at- 
tempted to monopolize a part of interstate 
commerce. Plaintiff further contends that 
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it is unnecessary to allege a monopoly of 
the consumers’ market or injury to the 
general public. As to the motion for sum- 
mary judgment, the plaintiff contends that 
“Nowhere in the motion for summary judg- 
ment are the allegations of Paragraphs Six 
and Eight (of the complaint) negatived,” 
and that a genuine issue of fact exists. 


[No Cause of Action Under Sherman Act 
Stated in Complaint | 


The Court will first consider the de- 
fendant’s motion to dismiss. Defendant’s 
first contention, i.e., that the complaint does 
not state a cause of action within the pur- 
view of Section 1 or the conspiracy portion 
of Section 2 of the Sherman Anti-Trust 
Act, is well founded. 


{No Conspiracy by Defendant) 


The plaintiff contends that the following 
allegation states a conspiracy within the 
coverage of the above quoted portions of 
the Act: 


“That sometime in the fall of 1951 and 
at other times unknown to the plaintiff, 
the defendant, Carnation Company, by 
and through its officers, managers and 
agents, conceived a plan and scheme for 
obtaining unlawful control, monopoly and 
corner of the aforesaid milk shed * * *.” 


In its brief plaintiff argues that “Common 
sense dictates that a corporation acts by 
and through its officers and agents. The 
officers and agents of a corporation may be 
named as co-conspirators with the corpora- 
tion. Kentucky Tennessee Light & Power 
Company v. Nashville Coal Company, 37 Fed. 
Supp. 728.” 


The case relied upon by plaintiff in no 
wise supports its contention. All that case 
holds is that the liability of a principal does 
not preclude the personal liability of the 
agent who performed the prohibited acts 
(In that case, the alleged payment of illegal 
commissions contrary to the Robinson- 
Patman Act). 

Kin kk 


Not only does the above cited case fail 
to sustain plaintiff's contention, but, in fact, 
the cases uniformly hold that a conspiracy 
cannot exist between a corporation and its 
officers and agents. Perhaps the clearest 
holding on this point is the case of Nelson 
Radio & Supply Co., Inc. v. Motorola, Inc. 
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{1952 Trape Cases { 67,386], 5 Cir., 200 F. 
2d 911, cert. den. in 345 U. S. 925. 

kK Ok 

See also, Times-Picayune Publishing Co., 
et al. v. United States [1953 TrapE CASES 
1 67,494], 345 U. S. 594, 626; United States 
v. Lorain Journal Co. et al., D. C. Ohio [1950- 
1951 Trape Cases {] 62,685], 92 F. Supp. 794, 
799-800, affirmed [1950-1951 TRADE CASES 
{ 62,957] in 342 U. S. 143; Windsor Theatre 
Co. v. Walbrook Amusement Co. et al. [1950- 
1951 Trape Cases { 62,721], D. C. Md., 94 
F. Supp. 388, affirmed [1950-1951 TRADE 
CASES {| 62,857] in 189 F, 2d 797. 


The above * * * authorities completely 
refute plaintiff’s contention and establish 
beyond doubt the principle that a violation 
of Section 1 and the conspiracy portion of 
Section 2 of the Sherman Anti-Trust Act 
cannot be committed by a corporation and 
its officers and agents when said officers 
and agents are acting for the corporation 
in the ordinary scope of their duties. 


In the instant case plaintiff makes no 
intimation that the officers and agents were 
acting in other than their normal capacities, 
and therefore the complaint does not state 
a claim under Section 1 or the conspiracy 
portion of Section 2 of the Sherman Anti- 
Trust Act. 


Thus it is evident that if plaintiff has 
stated a claim upon which relief can be 
granted, it necessarily must be a claim 
bottomed upon that portion of Section 2 
of the Act which provides as follows: 


“Every person who shall monopolize, 
or attempt to monopolize * * * any part 
of the trade or commerce among the 
several States, or with foreign nations, 


shall be deemed guilty of a misdemeanor 
OR KY 


The allegations of the complaint are set 
out fully hereinbefore. They are general 
and somewhat vague, but, giving the com- 
plaint an extremely broad and liberal con- 
struction, the Court hesitates to say that 
it fails to state a claim upon which relief 
can be granted, and in the consideration 
of the alternative motion for summary judg- 
ment the Court assumes that the complaint 


does state a claim under Section 2 of the 
Act. 


[Question of Defendant's Right to 
Summary Judgment] 


The real question in the case is whether 
the defendant is entitled, upon the record, 
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to a summary judgment in its favor. Rule 
56(c), F. R. C. P., provides in part: 


“The judgment sought shall be ren- 
dered forthwith if the pleadings, deposi- 
tions, and admissions on file, together 
with the affidavits, if any, show that 
there is no genuine issue as to any 
material fact and that the moving party 
is entitled to a judgment as a matter of 
law Fk eS” 

SS neh Me 

As heretofore stated, a substantial num- 
ber of affidavits and depositions have been 
filed in support of the motion for summary 
judgment, and before granting the motion 
the Court must examine the affidavits and 
depositions, not for the purpose of deciding 
any issue of fact, but to determine whether 
any real issue exists. If, from the affidavits 
and depositions there appears to be no 
genuine issue as to any material fact and 
that the sole issue is one of law, then if 
the law so warrants a summary judgment 
should be entered. In determining the 
question it must be borne in mind that or- 
dinarily there has been no opportunity to 
cross examine the affhants, although that 
is not true as to deponents, and only in 
a rare case can it be determined by an 
examination of affidavits that the evidence 
available will be such as to entitle the 
movement to a directed verdict in the event 
of a trial. A Court should be careful not to 
deprive a party of his day in Court, but 
if the material before the Court discloses 
clearly that the issues are sham, frivolous, 
or so unsubstantial that it would obviously 
be futile to try such issues, then a sum- 
mary judgment should be entered. In such 
a case, there would be no genuine issue of 
fact and the movant would be entitled to a 
judgment as a matter of law. 


The essence of plaintiff’s claim is stated 
in paragraphs six and eight of the com- 
plaint, heretofore set forth verbatim. The 
gist of plaintiff’s claim is that defendant paid 
milk producers prices “in excess of the 
usual and normal prices paid in the said 
milk shed in the normal course of business,” 
and that such action was calculated to 
cause a loss to other purchasers and to 
enable defendant to obtain a monopoly. 
Thus, if it is conclusively shown that prices 
paid by the defendant were not in excess 
of the usual and normal prices paid in the 
normal course of business, plaintiff has no 
claim upon which relief can be granted. 


* OK OK 
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[Defendant's Prices Competitive] 


The aforesaid affidavits and depositions, 
which were based upon the personal knowl- 
edge of the affiants and deponents, disclose 
that the defendant operates receiving sta- 
tions at Mt. Vernon, El Dorado Springs, 
Ava, Seymour and Neosho, all in the State 
of Missouri; Girard, Kansas; and Harrison 
and Rogers, Arkansas. In the area as a 
whole, defendant has a number of competi- 
tors, including Pet Milk Company, Kraft 
Foods, Milnot Company, Producers Cream- 
ery, Standard Milk Company, Seven Valleys 
Cheese Company, and Twin Lakes Dairy. 
At the Harrison, Arkansas, receiving sta- 
tion, Kraft Foods, Branson Cheese, Marion 
County Cooperative Ass’n (Until about 
April 22, 1952, when it ceased doing busi- 
ness), and Gainesville Cheese Company 
(since the spring of 1952), are competitors 
of defendant and have been since prior to 
January 1, 1949, except as above noted. At 
the Rogers, Arkansas, receiving station, 
defendant’s competitors are and have been 
Kraft Foods, Pet Milk Company, Milnot 
Company, and Seven Valleys Cheese Com- 
pany. 

* OK Ox 

During that same period of time, the 
affidavits and depositions show that for 
each pay period Pet Milk Company paid 
exactly the same amount for Grade “C” 
raw milk as did defendant; that, with the 
exception of three pay periods, Kraft Foods 
Company paid the same amount; that Stand- 
ard Milk Company paid exactly the same 
amount; that Twin Lakes Dairy paid the 
same as defendant on fourteen pay periods, 
slightly less than defendant on nine pay 
periods, and slightly more than defendant 
on five pay periods; that Seven Valleys 
Cheese Company ordinarily paid slightly 
less than defendant, but on nine pay periods 
Seven Valleys paid more than defendant; 
that Milnot Company, on all pay periods 
except one, paid more than defendant, and 
in one pay period (first half of December, 
1951) Milnot Company paid forty-five cents 
more per hundred pounds than did defend- 
ant; Producers Creamery, as a whole, gen- 
erally paid less than defendant, although 
on 19 day periods Producers Creamery at 
Cabool, Missouri, paid the same amount 
as did defendant. 


The Court has carefully examined each of 
the affidavits and depositions to ascertain 
whether the statements of fact contained 
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therein were made from the personal knowl- 
edge of the affiants and deponents. The 
said affidavits and depositions disclose that 
the material statements of fact contained 
therein were not only within the personal 
knowledge of the affiants and deponents, 
but said statements, insofar as the price 
paid by the various companies is concerned, 
were also of facts which were matters of 
business record and easily available to the 
plaintiff if it desired to controvert the same. 
A further factor demonstrating the incon- 
trovertible nature of the statements as to 
prices paid is the fact that the affidavits 
and depositions, for the most part, were 
executed by officers, employees, or owners 
of companies directly competing with the 
defendant. These affidavits and depositions 
establish beyond question that the prices 
paid by defendant were competitive prices, 
substantially the same from pay period to 
pay period as those of competing companies, 
and were fixed by keen competition and the 
economic law of supply and demand. 


Plaintiff, on its brief, states: 


“The defendant has filed numerous 
affidavits in support of its motion for 
summary judgment and invites this Court 
to draw a conclusion from these affidavits 


that there is no substantial controversy. 
KO x 


“Nowhere in the motion for summary 
judgment are the allegations of Para- 
graphs Six and Eight negatived. For 
purposes of the motion these allegations 
must be deemed to be true. 


“The matters raised in the defendant’s 
numerous affidavits with respect to the 
motion for summary judgment are prop- 
erly matters to be raised by answer, and 
in its defense of the case in a trial. The 
defendant has asked this Court to substi- 
tute its theories of the origins of the 
fictitious prices of grade C raw milk 
for the allegations charged in the com- 
plaint. The defendant has the burden 
of demonstrating clearly the absence of 
any genuine issue and any doubt of the 
existence of such an issue must be re- 
solved against the defendant as _ the 
moving party. * * * This the defendant 
has failed to do.” 


[Defendant's Allegations Not Rebutted] 

In the last analysis, the question before 
the Court is whether the plaintiff may make 
a general allegation in its complaint that 
defendant paid a “fictitious price,’ and, 
when faced with a motion for summary 
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judgment, supported by affidavits and de- 
positions, may stand on the general alle- 
gation in its complaint and make no effort 
to rebut the defendant’s affidavits and depo- 
sitions or to demonstrate to the Court that 
plaintiff can produce evidence to support its 
allegation. Stated differently, once a de- 
fendant has made a prima facie showing 
that no genuine issue of material fact 
exists, is the plaintiff required to make 
some showing that a genuine issue of fact 
does exist? 

The Court feels that the following quota- 
tions provide the answer to this question: 

KOK OK 


Felt, for Use of United States v. Ronson 
Art Metal Works, Inc., et al., D. C. Minn., 
107 F. Supp. 84, 85. 

a 3 

Hisel v. Chrysler Corp. et al., D. C. Mo., 
94 F. Supp. 996, 1003. 

* OK Ox 

McClellan et al. v. Montana-Dakota Utilities 


Co., [1952 Trape Cases [67,250], D. C. 
Minn., 104 F. Supp. 46, 56. 

Ok Ok 

Chapman v. United States, 8 Cir., 139 F. 
2d 327, 331. ‘ 

KOK Ox 

Surkin et al. v. Charteris, 5 Cir., 197 F. 2d 
77, 79. 

kK Ok 


Zampos v. United States Smelting, Refining 
& Mining Co., 10 Cir., 18 Fed. Rules Serv. 
56c41, Case 15. 


* Ok Ox 


See also, Gifford v. Travelers Protective 
Ass'n of America, 9 Cir., 153 F. 2d 209, 211; 
Wilkinson v. Powell et al., 5 Cir, 149 F. 2d 
335, 337; Fremon v. W. A. Sheaffer Pen 
Co., D. C. Iowa, 111 F. Supp. 39, 52; Garcia 
v. United States, Ct. Cl., 108 F. Supp. 608, 613; 
Vol. 10, Cyclopedia of Federal Procedure, 
Third Edition, Section 35.22, Page 192. 

An application of the above rules of law 
to the facts as disclosed by the record be- 
fore the Court leads to the conclusion that 
the defendant is entitled to a summary 
judgment in its favor. 

Plaintiff in its complaint merely alleged 
generally that defendant paid a price for 
raw milk which was in excess of the price 
usually paid in the area in the normal course 
of business. Yet, the defendant, by undis- 
puted affidavits and depositions, has shown 
conclusively that defendant’s payments for 
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taw milk were substantially the same as its 
competitors in the area. Plaintiff has not 
controverted the truth of the facts stated 
in the affidavits and depositions, nor has 
the plaintiff intimated to the Court that it 
might be able to produce any evidence to 
substantiate its allegation. In view of the 
facts set forth in the affidavits and depo- 
sitions, if any “fictitious price” existed, the 
said fictitious price was being paid by 
practically all of the milk buyers in the 
area. However, plaintiff did not allege and 
does not contend that defendant conspired 
with the other milk buyers and that all of 
them were paying a fictitious price. Plain- 
tiff’s allegation was that the defendant “by 
and through its officers, managers and 
agents” conceived a plan for obtaining a 
monopoly or corner by establishing and 
maintaining a fictitious price, and that “the 
said ‘fictitious price’ consists of payments 
for raw milk to producers in the said shed 
which (a) were in excess of the usual and 
normal prices paid in the said milk shed 
in the normal course of business.” As here- 
tofore stated, the affidavits and depositions 
demonstrate conclusively that prices paid 
by defendant were substantially the same 
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as those paid by their competitors in the 
area, and that they were not “in excess of 
the usual and normal prices paid in the said 
milk shed in the normal course of business.” 


[Motion To Dismiss Sustained] 


Since the plaintiff has alleged no action- 
able conspiracy between defendant and 
other competitors of the defendant and the 
plaintiff, the motion to dismiss that part of 
the complaint upon which plaintiff relies 
as alleging an actionable conspiracy should 
be sustained. 


[Summary Judgment Granted] 


Likewise, since there is no genuine issue 
of fact in reference to the other allegations 
in the complaint, and the record before the 
Court shows conclusively that defendant 
did not, by the payment of fictitious prices, 
monopolize or attempt to monopolize any 
part of the trade or commerce among the 
several states, the motion for summary 
judgment on that part of the complaint 
should be sustained. 


A judgment in accordance with the above 
should be entered today. 


[7 67,557] United States v. Western Newspaper Union, et al. 


In the United States District Court for the Southern District of New York. 


Action No, 87-60. Filed August 18, 1953. 


Civil 


Case No. 1105 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Consent Decrees—Distributors of Printing Supplies.—Distributors of printing supplies 
have consented to the entry of a decree enjoining them from enforcing any provision of 
any agreement which hinders, limits or prevents any other person from engaging in the 
manufacture, sale, or distribution of printing supplies, machinery, or services or in the 
publication of any weekly newspaper. 

See the Sherman Act annotations, Vol. 1, J 1590. 


Consent Decrees—Specific Relief —Sales.—Distributors of printing supplies are ordered 
by a consent decree to sell to any rural printer at his request, at reasonable, non-dis- 
criminatory prices (1) pre-printed newsprint paper, either with or without national ad- 
vertising, at the buyer’s option, and (2) printing supplies, machinery, or services in the 
manufacture or sale of which the defendant may be engaged either for its own account 
or as a manufacturer’s agent. 


See the Sherman Act annotations, Vol. 1, J 1535.60. 


Combinations—Allocation of Markets—Price Fixing.—Distributors of printing sup- 
plies and materials are enjoined by a consent decree from entering into, maintaining or 
claiming any rights under any contract, agreement or concerted plan of action with any 
other person to allocate territories, markets or customers and to fix prices, terms or 
conditions for the sale of supplies, machinery or services to third persons. 


See the Sherman Act annotations, Vol. 1, { 1220.204, 1240.141. 
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U.S. v. Western Newspaper Umon, et al. 
Combinations—Interlocking Directorates.—Distributors of printing supplies and 
services are restrained by a consent decree from permitting any of its officers, directors, 
agents or employees from serving at the same time as such for any other person in the 
same business. Specified exceptions are made. 
See the Sherman Act annotations, Vol. 1,  1220.175. 


Combinations—Discriminatory Prices—Bidding for Public Contracts—Exclusive Sales 
Contracts—Tying Contracts.—Distributors of printing supplies and services consent to the 
entry of a decree enjoining them from (1) selling below cost or at unreasonably low or 
discriminatory prices with the intent to, or effect of, destroying or suppressing competition, 
(2) bidding on public contracts when the defendant, agent or employee thereof, has as- 
sisted in preparing specifications relating to the invitation to bid, (3) influencing any 
advertiser to refrain from doing business with any rural printer, (4) coercing or attempt- 
ing to coerce any manufacturer into giving the defendant an exclusive sales or distribution 
contract, (5) selling on condition that the purchaser will obtain from the defendant any 
other like items, and (6) limiting or preventing any person from doing business as a rural 
printer or from publishing a weekly newspaper. 


See the Sherman Act annotations, Vol, 1, J 1220.175, 1220.198. 
For the plaintiff: Stanley N. Barnes, Assistant Attorney General; Edwin H. Pewett 


and Harry N. Burgess, Attorneys. 


For the defendant: Bruce R. Tuttle, Dwight, Royall, Harris, Koegel and Caskey. 


Final Judgment 


[Consent to Entry of Judgment] 


EpELsteINn, District Judge [Jw full text]: 
Plaintiff, United States of America, having 
filed its Complaint herein on June 29, 1951, 
in the United States District Court for 
the Southern District of Florida, Jackson- 
ville Division; and said United States Dis- 
trict Court for the Southern District of 
Florida, Jacksonville Division, having made 
and entered its Order herein dated July 29, 
1953, transferring venue herein from the 
Southern District of Florida, Jacksonville 
Division, to the Southern District of New 
York; and all of the parties to this pro- 
ceeding, by their respective attorneys, hav- 
ing appeared and severally consented to the 
entry of this Final Judgment without trial 
or adjudication of any issue of fact or law 
herein, and without this Final Judgment 
constituting any evidence or admission in 
respect to any such isue; 


Now, therefore, before any testimony 
has been taken herein, and without trial 
or adjudication of any issue of fact or law 
herein, and upon consent of all parties 
hereto, it is hereby 

Ordered, adjudged and decreed, as fol- 
lows: 


I 
[Sherman Act Action] 


The Court has jurisdiction of the subject 
matter herein and of the parties hereto. The 
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Complaint states a cause of action against 
the defendants, and each of them, under 
Section 2 of the Act of Congress of July 2, 
1890, entitled “An Act to protect trade and 
commerce against unlawful restraints and 
monopolies,” as amended, commonjy known 
as the Sherman Act. 


II 
[Definitions | 
As used in this Final Judgment: 


(A) “Person” means an individual, part- 
nership, firm, association, corporation or 
other legal entity; 


(B) “Defendants” means the defendants 
Western Newspaper Union, E. C. Palmer 
& Co., Ltd. and Harry W. Brintnall Com- 
pany, and each of them; 


(C) “Weekly newspaper” means any news- 
paper of general circulation which is pub- 
lished less than daily; 


(D) “Rural printer” means any person, as 
hereinabove defined, who owns, publishes 
or prints any weekly newspaper; 


(E) “Printing machinery” means any 
mechanical device, or devices, used or use- 
ful in connection with the business of a 
rural printer. Without in any manner 
limiting the generality of the foregoing, 
the term “machinery” includes, but is not 
limited to, typesetting machines, cylinder 
presses, platen presses, electric motors, 


Copyright 1953, Commerce Clearing House, Inc. 


Number 274—93 
8-27-53 


numbering machines, mailing equipment, 
stitching punches, perforating machinery 
and type-and-plate-making equipment; 

(F) “Printing supplies” means any non- 
mechanical article or device used or useful 
in connection with the business of a rural 
printer. Without in any manner limiting 
the generality of the foregoing, the term 
“supplies” includes, but is not limited to, 
newsprint (including newsprint in the form 
of ready-print, as hereinafter defined), 
mats, stereotypes, type, metal, ink, office 
supplies, etc.; 

(G) “Printers’ services” means national 
advertising, prepared editorials, syndicated 
newspaper articles, comic strips and other 
feature materials, customarily sent to rural 
printers in the form of ready-print, mats or 
stereotypes, or otherwise; 


(H) “Ready-print’” means a sheet of 
partially pre-printed newsprint paper in 
which national advertising, editorials, syn- 
dicated articles, comic strips, or other 
feature materials are printed prior to ship- 
ment to a rural printer. 


eter 
[Applicability of Provisions] 

The provisions of this Final Judgment 
applicable to any defendant shall apply to 
such defendant, its officers, directors, agents, 
employees, subsidiaries, successors and as- 
signs, and to all other persons acting under, 
through or for such defendant. 


IV 


[Enforcement of Restrictive Contracts 
Enjoined| 


The defendants are jointly and severally 
enjoined and restrained from enforcing, 
after the date of the entry of this Final 
Judgment, any provision of any contract, 
agreement or understanding between any 
such defendant and any other person which 
hinders, restricts, limits or prevents such 
other person from engaging, in any manner, 
in the manufacture, sale or distribution of 
printing supplies, printing machinery or 
printers’ services, or the publication of any 
weekly newspaper. 


V 
[Sales Requirements | 


To the extent that, and within the terri- 
tories in which, any of the defendants shall, 
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after the date of the entry of this Final 
Judgment, engage in the manufacture, sale 
or distribution of ready-print, printing sup- 
plies, printing machinery or printers’ ser- 
ices, the defendants are, jointly and several- 
ly, ordered and directed to offer to sell, 
and to sell, to any rural printer requesting 
the same, upon reasonable, non-discrimina- 
tory prices, terms and conditions of sale 
(including credit terms where the extension 
of credit is justified by reasonable business 
standards): 


(A) Ready-print, either with or without 
national advertising, the purchaser to have 
the option of purchasing such ready-print 
either with or without such national ad- 
vertising; 

(B) Any and all printing supplies, print- 
ing machinery or printers’ services in the 
manufacture, sale or distribution of which 
such defendant may be regularly engaged 
either on its own account or as sales or 
distribution agent for the manufacturer 
thereof. 


aval 
[Unlawful Allocations and Price Fixing] 


The defendants are jointly and severally 
enjoined and restrained from entering into, 
adhering to, maintaining or furthering, di- 
rectly or indirectly, or claiming any rights 
under, any contract, agreement, under- 
standing or concerted plan of action with 
any other person to: 


(A) Allocate, divide or apportion terri- 
tories, markets or customers for the manu- 
facture, sale or distribution of printing sup- 
plies, printing machinery or printers’ serv- 
ices; provided that this subsection (A) 
shall not, subject to Section IX, subsection 
(D) of this Final Judgment, prevent any 
manufacturer of printing machinery from 
appointing any defendant as the sales or 
distributing agent of such manufacturer 
in any designated territory or locality; 


(B) Fix, determine or maintain the price, 
or prices, terms or conditions for the sale 
of printing supplies, printing machinery or 
printers’ services to third persons. For 
the purpose of this subsection (B) the term 
“price” or “prices includes, but, 1s not 
limited to, discounts, trade-in values for 
used printing machinery or printing sup- 
plies and charges on account of freight or 
other transportation. 
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VII 
[Miller-Tydings Amendment and McGuire 
Act] 


Nothing contained in Sections IV, V and 
VI of this Final Judgment shall be con- 
strued so as to affect any lawful rights or 
obligations which any defendant may have 
under the Miller-Tydings amendment to 
the Sherman Antitrust Act or the so-called 
McGuire amendment to the Federal Trade 
Commission Act with respect to the sale 
or distribution of printing supplies, print- 
ing machinery or printers’ services manu- 
factured by others. 


VIII 


[Interlocking Directorates | 


The defendants are jointly and severally 
enjoined and restrained from knowingly 
permitting any of its officers, directors, 
agents or employees to serve, at the same 
time, also as an officer, director, agent or 
employee of any other person engaged in 
the manufacture, sale or distribution of 
printing supplies, printing machinery or 
printers’ services: Provided, however, that 
the provisions of this Section VIII shall 
not prohibit John H. Perry, Jr. from sery- 
ing on the Board of Directors or as an 
officer of Western Newspaper Union, or 
prohibit F. W. Perry from serving on the 
Board of Directors or as an officer of the 
Pensacola News Journal Company or the 
Jacksonville Journal Company, or either 
John H. Perry, Jr. or F. W. Perry from 
serving on the Board of Directors, or as 
an officer, of Perry Enterprises, Inc., or 
from being a partner in John H. Perry 
Associates. 


IX 
[Acts Enjoined] 


The defendants are jointly and severally 
enjoined and restrained from, directly or 
indirectly: 

(A) Selling or causing to be sold print- 
ing supplies or printers’ services (1) below 
cost, or (2) at unreasonably low or dis- 
criminatory prices for the purpose or with 
the effect of destroying a competitor or 
suppressing competition; 

(B) Bidding in response to any invita- 
tion for bids issued by any public authority, 
if any defendant, or any agent or employee 
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of a defendant has aided or assisted such 
public authority in the preparation of the 
specifications relating to any such invitation 
for bids; 

(C) Urging, influencing or suggesting, or 
attempting to urge, influence or suggest, 
any advertiser to refrain from advertising 
in any weekly newspaper or otherwise doing 
any business with any rural printer; 

(D) Coercing, or attempting to coerce, 
in any manner, any person engaged in the 
manufacture of printing supplies, printing 
machinery or printers’ services to grant to 
such defendant an exclusive contract for 
the sale or distribution of any such printing 
supplies, printing machinery or printers’ 
services; 

(E) Selling, or offering for sale, or other- 
wise furnishing or offering to furnish, any 
printing supplies or printers’ services, upon 
any condition, agreement or understanding 
that the purchaser will purchase or other- 
wise obtain from such defendant any other 
printing machinery, printing supplies or 
printers’ services; 

(F) Hindering, restricting, limiting or 
preventing any person from engaging in 
business as a rural printer or from publish- 
ing a weekly newspaper. 


x 
[Further Proceedings Not Barred] 


The provisions of this Final Judgment 
shall not, in any manner, operate as a bar 
or estoppel against any suit or proceedings 
which the United States may institute at 
any time after the date of the entry of 
this Final Judgment based in whole or in 
part upon any acquisition by any defendant 
herein of any of the capital stock, physical. 
assets, business or good will of any person 
engaged in the manufacture, sale or dis- 
tribution of printing supplies, printing ma- 
chinery or printers’ services and regardless 
of whether any such acquisition occurred 
prior to or after the date of the entry of 
this Final Judgment. In any such suit or 
proceeding instituted by the United States, 
the United States shall not, by virtue of any 
of the provisions of this Final Judgment, 
be required to show or establish any change 
in material circumstances occurring subse- 
quent to the date of the entry of this Final 
Judgment, nor, in any manner, be barred 
or estopped, by virtue of any of the pro- 
visions of this Final Judgment, from intro- 
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ducing any testimony or evidence relating 
to any acquisition by any defendant, either 
prior to or after the date of the entry 
of this Final Judgment, of any of the 
capital stock, physical assets, business or 
good will of any person engaged in the 
manufacture, sale or distribution of printing 
supplies, printing machinery or printers’ 
services. 


XI 


[Inspection and Compliance] 


For the purpose of securing compliance 
with this Final Judgment and for no other 
purpose, duly authorized representatives of 
the Department of Justice shall, upon writ- 
ten request of the Attorney General, or the 
Assistant Attorney General in charge of 
the Antitrust Division, and on reasonable 
notice to any defendant, made to its princi- 
pal office, be permitted, subject to any legal- 
ly recognized privilege, (1) access during 
the office hours of such defendant to all 
books, ledgers, accounts, correspondence, 
memoranda, and other records and docu- 
ments in the possession or under the control 
of such defendant relating to any matters 
contained in this Final Judgment and (2) 
subject to the reasonable convenience of 
said defendant and without restraint or 
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interference from it, to interview officers or 
employees of such defendant, who may 
have counsel present, regarding any such 
matters; and upon such request any de- 
fendant shall submit such reports in writing 
as may from time to time be necessary to 
the enforcement of this Final Judgment. 
No information obtained by the means pro- 
vided in this Section XI shall be divulged 
by any representative of the Department of 
Justice to any person other than a duly 
authorized representative of such Depart- 

ent, except in the course of legal proceed- 
ings to which the United States is a party 
for the purpose of securing compliance with 
this Final Judgment or as otherwise re- 
quired by law. 


XII 


[Jurisdiction Retained] 


Jurisdiction is retained for the purpose 
of enabling any of the parties to this Final 
Judgment to apply to this Court at any time 
for such further orders and directions as 
may be necessary or appropriate for the 
construction or carrying out of this Final 
Judgment, for the modification of any of 
the provisions thereof, and for the purpose 
of the enforcement of compliance therewith 
and the punishment of violations thereof. 


[7 67,558] S. E. Overton Company v. International Brotherhood of Teamsters, 
Chauffeurs, Warehousemen and Helpers of America, A. F. of L., et al. 


In the United States District Court for the Western District of Michigan, Southern 


Division. Civil Action No. 2273. Dated August 14, 1953. 


Michigan Contracts Not to Engage in Business Law 


State Laws—Conspiracy—Refusal to Deliver Goods—Applicability of Law Prohibit- 
ing Contracts Not to Engage in Business.—A gun stock manufacturer’s complaint alleging 
that carriers and unions conspired to injure and destroy its business by preventing the 
delivery of goods to the manufacturer and by preventing the shipment of the manufac- 
turer’s products to its customers does not charge a violation of the Michigan law which 
prohibits agreements not to engage in any trade or business and which prohibits com- 
binations for the establishment or maintenance of a monopoly of any trade or business. 


See the State Laws annotations, Vol. 2, J 8417. 
For the plaintiff: Earl W. Dunn, Grand Rapids, Mich. 
For the defendants: A. Robert Kleiner, Grand Rapids, Mich., for Local 406, Team- 


sters; Victor E. Bucknell, Kalamazoo, Mich., for Local 7, Teamsters; and Harold S. 
Sawyer, Grand Rapids, Mich., for Associated Truck Lines, Inc. 


August 4, 1953, plaintiff company filed a 
complaint against the defendants in the 
Circuit Court of Kent County, Michigan, in 
which it alleged, among other things. 
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Opinion by the Court 


Srarr, District Judge [Jn full text except 
for omissions indicated by asterisks]: On 
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Schwartz v. Kelly 


That it is a Michigan Corporation en- 
gaged in the manufacture at its factory in 
South Haven, Michigan, of miscellaneous 
articles, including gun stocks for the United 
States government, and other wooden prod- 
ucts; that in the course of its business it 
purchases materials and supplies which are 
delivered to it in large part by common 
carriers, including the defendant carriers, 
and that it ships its products to customers 
by common carriers, including the carriers 
which are named as defendants. 


[Refusal to Handle Goods} 


The complaint alleges that about March 
15, 1953, the defendants entered into an 
unlawful and illegal conspiracy to injure 
and destroy the plaintiff’s business by pre- 
venting delivery of goods and merchandise 
to the plaintiff and by preventing the ship- 
ment of plaintiff’s products to its customers; 
that is, it alleges that the common carriers 
named as defendants have refused to make 
deliveries to the plaintiff and have refused 
to accept deliveries from the plaintiff. 


The complaint further alleges that the 
acts of the defendants constitute a violation 
of their duty to furnish transportation to 
the public, including the plaintiff, and that 
the defendants’ acts constitute an unlawful 
combination and conspiracy against the 
plaintiff, in violation of the so-called monop- 
oly statute of the State of Michigan, Com- 
piled Laws of Michigan, 1948, Section 
445.761 et seq. The plaintiff further alleges 
that if the conduct of the defendant car- 
riers is permitted to continue, it will cause 
irreparable injury to the plaintiff’s business. 


In its complaint the plaintiff asked for 
temporary aid permanent injunctive relief 
against the defendants’ alleged acts, and 
upon the filing of its complaint in the cir- 
cuit court, that court, without notice or 


hearing, issued its temporary injunction 
* OK OK 

«Ok Ox 

In its complaint, the plaintiff charges that 
the alleged acts of the defendants con- 
stitute an unlawful combination and con- 
spiracy of said defendants against the 
plaintiff, in violation of the monopoly stat- 
ute of Michigan, Compiled Laws of Michigan, 
1948, Section 445.761 et seq. This State 
statute, which is entitled “An Act relative 
to agreements, contracts, and combinations 
in restraint of trade or commerce,” provides 
in part: 


“445.761. All agreements and contracts 
by which any person, co-partnership or 
corporation promises or agrees not to 
engage in any avocation, employment, pur- 
suit, trade, profession or business, whether 
reasonable or unreasonable, partial or 
general, limited or unlimited, are hereby 
declared to be against public policy and 
illegal and void.” 

“445.762. All combinations of persons, 
co-partnerships or corporations made and 
entered into for the purpose and with the 
intent of establishing and maintaining or 
of attempting to establish and maintain 
a monopoly of any trade, pursuit, avoca- 
tion, profession or business, are hereby 
declared to be against public policy and 
illegal and void.” 


[State Law Not Applicable] 


It seems perfectly clear that the allega- 
tions of the complaint in the present case 
do not charge an agreement not to engage 
in any avocation, employment, trade, pro- 
fession or business, and do not charge a 
combination for the establishment and 
maintenance of a monopoly of any trade, 
pursuit, avocation, profession or business. 
Therefore, the Michigan so-called monop- 
oly statute has no application in the pres- 
ent case. 


[] 67,559] Meyer Schwartz, et al. v. John C. Kelly, et al. 


In the Connecticut Supreme Court of Errors. June Term, 1953. Filed July 21, 1953. 


Sherman Antitrust Act 


Price Fixing—Resale Price Maintenance—Liquor Legislation—Validity—A Con- 
necticut act which provides that no out-of-state manufacturer or wholesaler shall sell any 
alcoholic liquor unless a schedule of minimum consumer resale prices for each brand has 
been filed with the state liquor control commission does not invade the field reserved 
‘o Congress by the commerce clause of the United States Constitution in a way which 
is violative of the Sherman Antitrust Act. The case of Schwegmann Bros. v. Calvert 
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Distillers Corp., 1950-1951 Trape Cases § 62,823, 341 U. S. 384, is not applicable since the 
present act does not come into operation by virtue of any agreement or combination 
among individuals, and applies only to branded intoxicating liquor. The 21st Amendment 


to the Constitution permits states to enact laws regulating such products. 


See the Sherman Act annotations, Vol. 1, 1250; Resale Price Maintenance Com- 


mentary, Vol. 2, J 7375. 


For the plaintiffs: H. L. Koizim and G. A. Vardamis, with whom, on the brief, were 


A. D. Slavitt and Robert A. Slavitt. 


For the defendants: Louis Weinstein, Assistant Attorney General, with whom, on the 
brief, was William L. Beers, Deputy Attorney General. 


Amicus curiae: Joseph E. Klau, with whom, on the brief, were E. Gaynor Brennan, 
Joseph K. Sherman, and David M. Shea, argued the cause. 


Affirming a judgment of the Connecticut Superior Court, Fairfield County, 1952 Trade 


Cases { 67,314. 


Action for an injunction restraining the 
defendants from imposing minimum con- 
sumer resale prices upon products sold by 
the plaintiffs, brought to the Superior Court 
in Fairfield County and tried to the court, 
MELLiTz, J.: judgment for the defendants 
and appeal by the plaintiffs. No error. 


[Constitutionality of Act Attacked] 


IncLis, Justice [Jn full text except for 
omissions indicated by asterisks]: In this ac- 
tion the plaintiffs, a group of package store 
permittees, seek to enjoin the liquor control 
commission from enforcing Public Act No. 
200, enacted by the 1951 General Assembly 
(General Statutes, Cum, Sup. 1951, §§ 904b- 
907b). The trial court rendered judgment 
for the defendants and from that judgment 
the plaintiffs have appealed. 


The act in question provides that no 
out-of-state shipper, manufacturer or whole- 
saler permittee shall sell or offer for sale 
any alcoholic liquor the container of which 
bears a label stating the brand or the name 
of the owner or producer, unless a schedule 
of minimum consumer resale prices for each 
brand has been filed with the liquor control 
commission and such schedule is then in 
effect. An exception is made providing that 
permission for such sale or offer may be 
granted by the liquor control commission 
“for good cause shown and for reasons 
not inconsistent with the purposes of [the 
act], and under such terms and conditions 
as the liquor control commission deems 
necessary.” Cum. Sup. 1951, § 904b. 


The schedules of retail prices so filed are 
to continue operative for such periods as the 
commission shall specify, not exceeding four 
months, and are to be given wide publicity 


Trade Regulation Reports 


i various prescribed ways. The act further 


provides: 


“No permittee authorized to sell alco- 
holic liquor at retail for off-premises 
consumption shall sell, offer to sell, solicit 
an order for or advertise any alcoholic 
liquor at a price less than a minimum 
consumer resale price then in effect, un- 
less written permission of the liquor con- 
trol commission is granted for good cause 
shown and for reasons not inconsistent 
with the purposes of [the act], and under 
such terms and conditions as the liquor 
control commission deems necessary.” 

§ 904b (c). 

The commission is authorized (§905b) to 
adopt regulations for the enforcement of the 
act and to permit noncompliance when 
practical difficulties or unnecessary hard- 
ships will otherwise ensue. A violation of 
the act or any regulation thereunder is 
punishable by suspension or revocation of 
the violator’s permit and by other penalties. 


§ 906b. 


The claim of the plaintiffs is that the act 
is unconstitutional on three grounds: (1) 
It violates the due process clauses of both 
the federal and the state constitutions, (a) 
because it is not within the police power 
and (b) because it is discriminatory; (2) 
it provides for an improper delegation of 
legislative power; (3) it contravenes the in- 
terstate commerce clause of the federal 
constitution. 

Ok Ok 


[Sherman Act Not Violated] 


Finally, the plaintiffs contend that, inas- 
much as the act purports to limit the trans- 
portation of goods between the states, it 
invades the field reserved to the Congress 
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by the interstate commerce clause of the 
federal constitution (Art. I $8) and does 
so in a way which is violative of the Sher- 
man Antitrust Act (26 Stat. 209, as amended, 
15 U.S. G.§1). Their argcunrent 1s) based 
on Schwegmann Bros. v. Calvert Distillers 
Corporation [1950-1951 TrapE CASES 
J 62,823], 341 U. S. 384, 71 S. Ct. 745, 95 L. 
Ed. 1035. In that case the provision of the 
Louisiana Fair Trade Act (La. Gen. Stat. 
Ann, § 9809.1 [1939]) which required re- 
tailers to sell any branded product at a price 
specified by the wholesaler whenever any 
one retailer in the state had agreed with the 
wholesaler to sell the product at that price 
was held invalid. 


The decision has no application to the 
case at bar. In the first place, the Fair 
Trade Act was brought into operation by a 
contract between a wholesaler and a re- 
tailer. Such a contract was a voluntary 
combination and for that reason, in so far 
as it affected interstate commerce, it was 
within the activities proscribed by the 
Sherman Act. The act under considera- 
tion does not come into operation by virtue 
of any agreement or combination among 
individuals. It is the act of each individual 
wholesaler acting independently which de- 
termines the minimum price to be charged 
by the retailers for his brand of liquor. 

In the second place, the Louisiana Fair 
Trade Act applied to branded goods of all 
kinds. The act now before us applies only 
to branded intoxicating liquor. The differ- 
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ence is vital. The twenty-first amendment 
to the United States constitution provides 
in §2: “The transportation or importation 
into any State, Territory, or possession of 
the United States for delivery or use therein 
of intoxicating liquors, in violation of the 
laws thereof, is hereby prohibited.” The 
effect of this is to override the limitations 
contained in the commerce clause of the 
federal constitution in so far as_ state 
legislation controlling the importation of 
intoxicating liquor is concerned. By virtue 
of the twenty-first amendment the states 
are free to enact laws prohibiting, restrict- 
ing or regulating the bringing of intoxicat- 
ing liquors into their territories completely 
unfettered by the commerce clause. United 
States v. Frankfort Distilleries, Inc. [1944- 
1945 Trape Cases { 57,338], 324 U. S. 293, 
concurring opinion by Frankfurter, J., 300, 
65 S. Ct. 661, 89 L. Ed. 951; Ziffrin, Inc. v. 
Reeves, 308) Use 1321385760 Sa CtaalG3; 
84 Le Bay i28ssnote, 138 Aces Rawis0s piste 
see Ruppert v. Liquor Control Commission, 
138 Conn. 669, 674, 88 A. 2d 388; Downer v. 
Liquor Control Commission, 134 Conn. 555, 
559, 59 A. 2d 290. It follows that the act 
now before us, even though it imposes a 
condition upon the importation into this 
state of alcoholic liquors, in no way con- 
travenes the interstate commerce clause 
of the United States constitution. 


There is no error. 


In this opinion the other judges con- 
curred. 


[| 67,560] The Electric Theater Company v. Twentieth Century-Fox Film Corpora- 


tion, et al. 


In the United States District Court for the Western District of Missouri, Western 


Division. No. 7674. Dated July 18, 1953. 


Clayton Antitrust Act 


Suit for Civil Damages—-Applicable Statute of Limitations—State Borrowing Statute 
—Nature of Treble Damage Action—Although a federal district court looked to the 
statute of limitations of the state wherein it was sitting, which was Missouri in the present 
case, it also looked to a qualifying directive imposed by the borrowing statute of that 
state. Where the Missouri borrowing statute provided that “Whenever a cause of action 
has been fully barred by the laws of the state * * * in which it originated, said bar shall 
be a complete defense to any action thereon, brought” in the courts of this state, it was 
necessary to ascertain where the action originated. The defendants were not licensed 
under Kansas law to transact business; however, the plaintiff’s business and the damage 
sustained both took place within Kansas. Since the plaintiff’s right of action accrued 
when it was injured in its business or property, the right of action originated where the 
business or property was located, that is, Kansas. The fact that an alleged conspiracy 
took place outside of Kansas did not preclude a finding that the cause of action originated 
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in Kansas. In determining the applicable Kansas statute, federal decisions rather than 
state decisions determined the nature of the treble damage action. Since such an action 
was found to be remedial and compensatory, a Kansas three-year statute was applied. 
The effect of a Kansas tolling provision was not determined in view of the conclusions 
reached relative to the character of the action under federal law and the fact that the action 
was not barred by the three-year limitation statute. 


See the Sherman Act annotations, Vol. 1, { 1640.436; Clayton Act annotations, Vol. 1, 
{ 2024.10. 


Suit for Civil Damages—Statute of Limitations—Federal Tolling Provision—Date of 
Earliest Recoverable Damages.—Where violations of the Sherman Antitrust Act allegedly 
continued up to the time a treble damage action was filed, the operative effect of a state 
statute of limitations, which did not bar the action, is important for the purpose of deter- 
mining the date of the plaintiff’s earliest recoverable damages. What further damages are 
recoverable, beyond the state statutory period, depends upon proof of the defendants’ 
alleged violations of the antitrust law and the effect of the Clayton Antitrust Act tolling 
provision. Where a Government suit was instituted against certain of the defendants in 
1938, where the Government action ceased to be pending in 1950, where the plaintiff 
filed its suit in 1952, and where a state three-year statute of limitations was applicable, the 
plaintiff could recover damages at least from the time the Government action was filed. 
Furthermore, the plaintiff could recover damages for a specified period of time prior 
to the time of the filing of the Government action. Since the statute of limitations was 
tolled during the pendency of the Government suit, the period preceding the filing of the 
Government suit, when added to the period which expired from the time the Government 
suit ceased to be pending to the date the present action was filed, would fall within the 
three-year limitation period. 


See the Sherman Act annotations, Vol. 1, J 1640.453; Clayton Act annotations, Vol. 1, 
{ 2025.12. 


Suit for Civil Damages—Statute of Limitations—Federal Tolling Provision—Applica- 
bility—A state statute of limitations was not suspended as to a defendant in a treble 
damage action because of a Government action against the other defendants, where such 
defendant, though perhaps an affiliate of one of the other defendants, was never itself 
named a defendant in the Government action. 


Ses the Clayton Act annotations, Vol. 1, § 2025.12. 


Suit for Civil Damages—Statute of Limitations—Federal Tolling Provision—Pendency 
of Government Suit.—Although the dates of decrees in a Government action are of im- 
portance, they are not necessarily the sole criteria by which a court must determine when 
the Government action ceases to be pending. In such a decree, the court may retain 
jurisdiction over the parties for the purpose of punishing them for subsequent violations 
of the decree as well as for the purpose of granting further relief. However, an action 
ceases to be pending when a final decree is either disposed of on appeal, or, if no appeal 
is taken, when the time for appeal has expired. 


See the Clayton Act annotations, Vol. 1, 2025.12. 
For the plaintiff: William G. Boatright, Kansas City, Mo. 


For the defendants: Spencer, Fane, Britt and Browne; and Watson, Ess, Whittaker, 
Marshall and Enggas, all of Kansas City, Mo. 
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Memorandum Opinion on Statute of 
Limitations Issue 


Riwce, District Judge [Jn full text]: On 
July 15, 1952, this action was brought pur- 
suant to Sec. 4 of the Clayton Act, 15 U. S. 
C. A., Sec. 15, charging defendants with 
violating the Sherman Antitrust Act, 15 
U. S. C. A., Secs. 1, 2, and praying recovery 
of statutory treble damages. 

By order of Court, dated January 31, 1953, 
separate trial on the issue of statute of 
limitations was granted. Stipulation of facts 
and well-prepared briefs having been sub- 
mitted by the parties on this preliminary 
but very vital issue; we proceed to dispose 
of it at this time. 


{Statute of State Where Court Sits] 


At the outset, it is recognized that there 
is no “federal statute of limitations” applica- 
ble to antitrust, treble damage actions. Con- 
sequently, it is incumbent upon this Court 
to apply the statute of limitations of the 
lex fori, which in this instance is that of 
the State of Missouri, in the absence of 
qualifying considerations. To state the same 
proposition in slightly different words, in 
actions of this kind a federal court looks 
to the applicable statute of limitations of 
the state wherein the action is brought, to 
determine a claim of bar made by way of 
limitation. Dipson Theatres, Inc. v. Buffalo 
Theatres, Inc., et al. (D. C. N. Y., 1948), 8 
F. R. D. 86; Winkler-Koch Engineering Co. 
uv. Universal Oil Products Co., et al. (D. C. 
N. Y., 1947) [1948-1949 Trane CASES 
{ 62,398], 79 F. Supp. 1013; Bascom Launder 
COs Ce Wh, ie Icio, Ge th (CDE, Cris, Ss, 
1950) [1950-1951 Trane Cases { 62,706], 
10 F. R. D. 421; Christensen v. Paramount 
Pictures, Inc., et al, (D. C. Utah, 1950) 
[1950-1951 Trane Cases { 62,751], 95 F. 
Supp. 446. See also Cope v. Anderson, 
Receiver (U. S. S. Ct., 1947), 331 U. S. 461. 


[Missouri Borrowing Statute] 


Although a federal court looks to the 
statute of limitations of the state wherein 
it is sitting, it is equally true that it must 
look to any qualifying directive imposed by 
the so-called “borrowing” statute of that 
state. Cope v. Anderson, Receiver, supra. A 
“borrowing” statute is a directive of the 
state, whose own limitation period might 
otherwise be applicable, requiring the court 
to apply, or “borrow,” the statutory period 
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prescribed by the laws of the state where 
a pending cause of action first accrued. 
Missouri has such a “borrowing” statute. 
It provides as follows: 


Mo. R. S. (1949), Sec. 516.180: ‘“When- 
ever a cause of action has been fully 
barred by the laws of the state, territory 
or country in which it originated, said 
bar shall be a complete defense to any 
action thereon, brought in any of the 
courts of this state.” 


[Action Originated in Kansas] 


In light of this “borrowing” statute, supra, 
we must ascertain where the instant cause 
of action “originated.” In our opinion, there 
can be little question but that it originated 
in Kansas. Although none of the defend- 
ants were ever licensed under Kansas law 
to transact business in that State, neverthe- 
less plaintiff’s business, and the damage 
sustained as a result of the monopoly charged, 
both took place within the confines of that 
State, 115) Us. 1Sa'@ VAR sSecw 15yexpressly, 
provides that recovery for antitrust law 
violations is to be given to any person 
thereby “injured in his business or prop- 
erty.” Since, therefore, plaintiff’s private 
right of action necessarily accrued when, 
and only when, it was injured in its business 
or property, it follows that the right of 
action here asserted “originated” where said 
business or property was located, viz., in 
Kansas. Even though proof of conspiracy 
is a fundamental burden which plaintiff 
must assume, the fact that such conspiracy, 
if true, took place outside of Kansas does 
not preclude a finding that plaintiff's cause 
of action originated in Kansas. Plaintiff’s 
cause of action is not derived from the mere 
conspiracy charged, but from the damage 
proximately resulting therefrom. Glenn Coal 
Co. v. Dickinson Fuel Co. (C. A. 4, 1934), 
72 F. (2d) 885; Foster & Kleiser Co. v. Spe- 
cial Site Sign Co. (C. A. 9, 1936), 85 F. (2d) 
742; Momand v. Universal Film Exchanges 
(D. C. Mass., 1942), 43 F. Supp. 996. As 
expressed and fully supported by authori- 
ties in defendants’ briefs, a cause of action 
for injury to person or property accrues or 
originates at the place where the person or 
property is located at the time of injury. 
Seaboard Terminals Corporation, et al., wv. 
Standard Oil Co. of New Jersey, et al. (D. C. 
N. Y., 1938), 24 F. Supp. 1018; see also, 
Hughes Provision Co. v. La Mear Poultry & 
Egg Co. (Mo. App., 1951), 242 S. W. (2d) 
285. This whole subject of the locus delicti is 


Copyright 1953, Commerce Clearing House, Inc. 


Number 275—63 
9-10-53 


well established in the law of torts, and is, 
therefore, fully applicable in solving the in- 
stant question, since it is held that an action 
for treble damages under the Sherman Anti- 
trust Act is “one sounding in tort for a 
liability created by statute.” Kentucky-Ten- 
nessee Light & Power Co. v. Nashville Coal 
Fo. (D.C. Ky., 1941); 37). F.: Supp. 728’: see 
also, Northwestern Oil Co. v. Socony-Vacuum 
Oil Co. (C. A. 7, 1943), 138 F. (2d) 967. 


[Kansas and Federal Tolling Statutes] 


Plaintiff's cause of action having thus 
“originated” in Kansas, it would seem to 
follow that statutes of limitation of that 
State only need be resorted to, to ascertain 
the applicable period in light of the Missouri 
“borrowing” statute, supra. However, the 
matter is not that simple of resolution. 
Kansas has a tolling section included in its 
statute of limitations applicable to foreign 
corporations. The Clayton Act (15 U. S. 
C. A., Sec. 16) also contains a tolling pro- 
vision applicable to private Sherman Act 
cases. Thus additional questions arise that 
must be disposed of or resolved. 


The Kansas tolling statutes above referred 
to provides as follows: 


Sec. 60-309, G. S. Kans., (1949): “Tf 
when a cause of action accrues against 
a person he be out of the state .. . the 
period limited for the commencement of 
the action shall not begin to run until he 
comes into the state, Provided, 
this act shall not apply to any foreign cor- 
poration authorized to do busimess in the 
siate upon which service of process can be 
had within the state.” (Italics ours.) 


By stipulation of facts before the Court, it 
appears that none of the defendants herein 
have ever been licensed under Kansas laws 
to transact business in that State. As a con- 
sequence of that fact and the provisions of 
the above Kansas tolling statute, both sides 
have devoted a large portion of their instant 
briefs to the proposition whether defendants 
herein as foreign corporations may make 
claim to the benefits of any Kansas statute 
of limitation. Plaintiff, chiefly relying upon 
the 1939 opinion of the Supreme Court of 
Kansas in the case of Weishaar v. Butters 
Pump & Equipment Co. (Kans.), 89 P. (2d) 
864, takes the position that unless defend- 
ants, as foreign corporations, were author- 
ized to do business in Kansas by virtue of 
Kansas licensing laws, they are not so priv- 
ileged. Defendants, with equal vigor and 
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relying heavily on Doherty v. Kansas City 
Star Co, (S. Ct. Kans., 1936), 57 F. (2d) 43, 
claim that as foreign corporations engaged 
in interstate commerce they are “author- 
ized” to do business in Kansas within the 
ambit of such tolling statute. Interesting 
as that proposition is, at this stage of un- 
ravelment we do not believe that we need 
resolve the conflict apparent in those opin- 
ions of the Supreme Court of Kansas. In 
our opinion, that matter becomes presently 
academic, in light of the conclusions here- 
inafter reached relative to the proper char- 
acterization of the instant action under federal 
law, and that the Kansas 3-year statute of 
limitation has not run so as to bar this 
action as to any of the defendants. 


[Nature of Treble Damage Action | 


Before determining the applicability of 
any statute of limitations governing the in- 
stant action, we must first properly charac- 
terize the type of action we have before us. 
Plaintiff asserts that a private Sherman Act 
case is “an action upon a liability created by 
statute” remedial and compensatory in char- 
acter; while defendants urge that it is “an 
action upon a statute for a penalty or for- 
feiture’”’ and must be so classified by resort 
to applicable state statutes of limitation. 
Under plaintiff's theory, the contention is 
made that characterization of private Sher- 
man Act actions must be made by consid- 
eration of federal law. Defendants strongly 
urge that such characterization must be 
made and conformed to the definitive inter- 
pretations classifying actions as made by the 
courts of the state whose statute of limita- 
tions is applicable thereto. 


Whatever may be the judicial prerogative 
of state courts to construe their own stat- 
utes, we do not believe that they can ever 
assume the awesome role of Delphic Oracle 
on such a fundamental matter as to with 
finality characterize or classify a purely 
federal cause of action. It is true that a 
federal court will, particularly in diversity 
cases, apply state court construction to a 
state-derived cause of action. But when 
state court construction, even of its own 
statutes, invades the province of characteri- 
zation in a field divorced from state regula- 
tion, then clearly such an invasion of the 
federal judicial province is entitled to no 
consideration. The line of demarcation be- 
tween statutory construction and characteri- 
zation is often elusive and distressingly 
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vague. Yet, we cannot ignore the distinc- 
tion. Although by federal law we are di- 
rected to the state statute of limitations in 
cases of this kind, we do not think that 
such procedural directive transforms state 
adjective law into a springboard from which 
state courts can assert a formative influence 
on federal substantive law. Regardless of 
defendants’ protestations to the contrary, to 
allow an antitrust action to be characterized 
as one for a penalty or forfeiture, depending 
on state court stare decisis, would involve 
considerably more than “statutory construc- 
tion” for a limited procedural purpose. 


In support of their argument that state 
court decisions determine the character of 
an antitrust action for the purpose of ap- 
plying a statute of limitations, defendants 
cite Hoskins Coal & Dock Corp. v. Truax 
Traer Coal Co., et al. (C. A. 7, 1951) [1950- 
1951 TrapE Cases §[ 62,925], 191 F. (2d) 912. 
It should be parenthetically noted, however, 
that the Hoskins case did not actually de- 
termine the penal or non-penal character of 
an antitrust action, nor was the court there 
faced with statutes similar to those under 
scrutiny here. Furthermore, the logic of the 
Hoskins opinion has been subjected to seri- 
ous criticism in the later case of Wolf Sales 
Co. v. Rudolph Wurlitzer Co. (D. C. Colo., 
1952) [1952 Trape Cases § 67,321], 105 F. 
Supp. 506, where the court was faced with 
the identical problem we have before us 


here. In that case, Judge Knous stated, 
lc. 509: 


“The defendant places heavy reliance 
on Hoskin Coal & Dock Corporation v. 
Truax Traer Coal Co., 7 Cir., 191 F. 2d 
912. That case held not only that state 
statutes of limitations govern the time 
within which actions may be commenced 
under the treble damage provisions of 
the Federal antitrust laws, but that state 
law also determines the nature and import 
of such actions and thus is decisive as to 
which of perhaps several conceivable 
statutory periods of limitation governs. 
It seems to the Court that if the rule 
announced in the Hoskin case is carried 
to its logical conclusion, a private anti- 
trust suit, based upon identical facts, 
might be characterized as penal in one 
state, as remedial in another, as com- 
pensatory in a third, as punitive in a 
fourth, as an action to enforce a forfeiture 
in a fifth, as perhaps a hybrid of these in 
a sixth, and so on. The weight of author- 
ity is opposed to such a result. As was 
said by Judge Murrah of this circuit, 
assigned and sitting as a district judge in 
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Momand v. Twentieth-Century Fox Film 
Corporation, supra (37 F. Supp. 652): 

‘. . It is readily conceded that the 
definition given to the right of action by 
the Federal law is binding. Stated other- 
wise, the nature of the cause of action, 
created and granted by the Sherman Anti- 
trust- Act (15. U, S,,.G., A. Sees. 4-7; 29 
note), is to be determined by the Federal 
decisions.’ ” 


We agree with the opinion of the Court 
in the- Wolf Sales Co. case. See also, Holm- 
berg v. Armbrecht (U. S. S. Ct., 1946), 327 
WES 92: 


[Action Is Remedial and Compensatory] 


We, therefore, turn to federal law to de- 
termine the nature or character of this 
federally-created right of action. Though 
aware of minority authority to the contrary, 
we believe that a private antitrust suit for 
treble damages is remedial and compensa- 
tory, or expressed otherwise, it is not for a 
forfeiture or penalty. The great majority of 
federal court decisions on the subject so 
hold. Huntington v. Attrill (U. S. S. Ct, 
1892), 146 U. S. 657; City of Atlanta v. Chat- 
tanooga Foundry & Pipeworks (C. A. 6, 1903), 
127 F. 23, affirmed 203 U. S. 390; Strout vw. 
United Shoe Machinery Co. (D. C. Mass., 
1912), 195 F. 313; Harvey v. Booth Fisheries 
Co. of Delaware (D. C. Wash., 1915), 228 F. 
782; Hansen Packing Co. v. Swift & Co. 
(D. C. N. Y. 1939), 27 F. Supp. 364; Momand 
v. Twentieth-Century Fox Film Corp. (D. C. 
Okla., 1941), 37 F. Supp. 649; Momand v. 
Universal Film Exchange, Inc. (D. C. Mass., 
1942), 43 F. Supp. 996; Winkler-Koch Eng. 
Co. v. Universal Oil Products Co., et al. 
(D. C. N. Y., 1951) [1950-1951 Trape Cases 
J 62,892] 100 F. Supp. 15; Wolf Sales Co. v. 
Wurlitzer (D. C. Colo., 1952) [1952 Trapr 
CasES { 67,321], 105 F. Supp. 506. As stated 
in the leading case on the subject, Chattanooga 
Foundry & Pipeworks v. City of Atlanta 
(C. A. 6, 1903), 127 F. 23,1ic. 29: 


“The remedy is not given to the public, 
for no one may bring the action save the 
person ‘who shall be injured’, etc., and 
the recovery is for the sole benefit of the 
person so injured and suing. It is not 
reasonable to construe the remedy so con- 
ferred as a penal action, for that would 
be to add to the punishment by fine or 
imprisonment imposed by the other sec- 
tions of the act an additional punishment 
by way of pecuniary penalty. The plain 
intent 1s to compensate the person injured. 
True, the compensation is to be three 
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times the damage sustained. But this en- 
largement of compensation is not enough 
to constitute the action a penal action. 


And in the most recent case of Florida 
Wholesale Drug, Inc. v. Ronson Art Metal 
Works, Inc. (D. C. N. J., 1953) [1953 TrapeE 
Cases { 67,483], 110 F. Supp. 573, the Court 
stated, lic. 577: 


“Again, while the decisions throughout 
the United States differ on the point in 
question, because both of the differing 
State statutes and the differing viewpoints 
on them of the different State courts, the 
great weight of authority is to the effect 
that the treble damage provision of the 
Clayton Act is not penal, and that a State 
statute of limitations covering penal ac- 
tions is therefore inapplicable. Such has 
been the construction of the courts as to 
the statutes of California, Kansas, Mon- 
tana, New York, Oklahoma, Utah and 
Ohio. To the contrary, Illinois stands 
almost alone in its extremely broad con- 
struction of this somewhat uncertain term 
‘penal’ or ‘penalty’.” 

While the Judge in the last-quoted case 
subscribes to the school of thought that the 
nature of a federal antitrust action is to be 
determined by the Supreme Court of the 
State whose statute of limitations is appli- 
cable (a philosophy we cannot follow) 
nevertheless, his opinion clearly indicates 
the trend of federal authority on the non- 
penal character of such actions. 


[Recovery Period] 


Concluding, as we do, that a private Sher- 
man Act case is an “action upon a Hability 
created by statute” remedial and compen- 
satory in character and not one for a statu- 
tory ‘“‘penalty or forfeiture,” we believe that 
the Kansas 3-year statute of limitation 
should be applied to such actions when the 
cause of action accrues in that State and 
there is a “borrowing statute” in the lex 
fori, as here. The damages here sought are 
for a continuing period, up to and including 
the date of the filing of this instant action. 
As a consequence, plaintiff here, at the very 
minimum, can upon proper proof being 
made recover damages for proven Sherman 
Act violations from at least July 15, 1949. 


[Effect of Federal Tolling Provision] 


The instant action was commenced on 
July 15, 1952. Plaintiff alleges therein that 
“since at least 1935 to the present time’ it 
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has sustained damages as a result of the 
conspiracy charged, and seeks recovery for 
all such alleged damages during that period. 
Whether it may do so depends upon the 
Clayton Act tolling provision, supra, which 
provides as follows: 


“Whenever any suit or proceeding in 
equity or criminal prosecution is insti- 
tuted by the United States to prevent, 
restrain, or punish violations of any of 
the anti-trust laws, the running of the 
statute of limitations in respect of each 
and every private right of action arising 
under said laws and based in whole or in 
part on any matter complained of in said 
suit or proceeding shall be suspended dur- 
ing the pendency thereof.” 


Since the violations of the Sherman Act, 
supra, for which instant recovery is sought, 
allegedly continued up to the time this action 
was filed, the operative effect of any state stat- 
ute of limitations is important for the pur- 
pose of determining the date of plaintiff’s 
earliest recoverable damages. What further 
damages plaintiff can recover, beyond any 
state statute limitation period, depends upon 
proof of defendants’ alleged infractions of 
the Sherman Act, and the effect of the 
Clayton Act tolling provision. 


[Government Suits Against Defendants] 


On July 20, 1938, the United States in- 
stituted an equity suit in the United States 
District Court for the Southern District of 
New York, charging antitrust violations to 
have been committed by all of the defend- 
ants involved in the instant action, except 
defendant Fox Midwest Theatres, Inc., which 
was not made a party to that Government 
action. See United States v. Paramount Pic- 
tures, Inc., et al. [1946-1947 Trapr Cases 
1 57,470], 66 F. Supp. 323, [1946-1947 Trapr 
Cases 57,526], 70 F. Supp. 53, [1948-1949 
TRADE CASES J 62,473], 85 F. Supp. 881, 
[1948-1949 TrapE Cases { 62,244], 334 U. S. 
131, 339 U. S. 974, 340 U. S. 857. Concededly, 
the earliest possible decree handed down as 
against any defendant in that Government 
action, momentarily ignoring subsequent ap- 
peals and reconsideration, was not made until 
November 8, 1948. Looking to the Paramount 
case, we find the decrees therein to have been 
rendered as follows: (1) consent decree on 
November 8, 1948, as against RKO Radio 
Pictures, Inc.; (2) consent decree on March 
3, 1949, as against Paramount Film Distribut- 
ing Corporation; (3) judgment on February 
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8, 1950, as against Universal Film Exchanges, 
Inc., United Artists Corporation, and Co- 
lumbia Pictures Corporation, the time for 
appealing therefrom expiring on April 8, 
1950; (4) judgment on February 8, 1950, as 
against Twentieth Century-Fox Film Cor- 
poration, Loew’s Incorporated, and Warner 
Bros. Pictures Distributing Corporation, the 
appeal therefrom being disposed of by the 
United States Supreme Court on October 
16, 1950. 


[Defer Determination as to Two Defendants] 


Although the dates of the various decrees 
in the Paramount case are of importance, 
we do not believe they are necessarily the 
sole criteria by which we must determine 
when the Paramount case ceased to be 
“pending” as against eight of the nine de- 
fendants served with process herein. (Na- 
tional Theatres Corporation, joined as a 
party defendant, has not been served with 
process and is not presently before the 
Court.) Even though a decree may be is- 
sued in an antitrust suit, the Court may still 
retain jurisdiction over the parties for the 
purpose of punishing them for subsequent 
violations of the decree, as well as for the 
purpose of granting further relief. Don 
George, Inc. v. Paramount Pictures, Inc. 
(Die Ce oleae 1952) ea LOSZeiR ADEM GASES 
{ 67,294], Civil Action No. 3050. In fact, it 
has been brought to this Court’s attention that 
further decrees have been made in the Para- 
mount case as late as February 7, 1952. It 
is perhaps also noteworthy that the Court 
of Appeals for the Eighth Circuit has held 
that a consent decree reserving to the 
United States the right at the end of three 
years to seek final relief does not result in 
terminating the pendency of the action. 
Twentieth Century-Fox Film Corp., et al. v. 
Brookside Theatre Corp. (C. A. 8, 1952) 
[1952 TRADE CAsEs { 67,218], 194 F. (2d) 
846. Since consent decrees have been en- 
tered in the Paramount case as against two 
of the defendants in this action, RKO and 
Paramount, we think testimony should be 
proffered on the nature of those decrees, 
as well as on the current status of the Para- 
mount litigation from an enforcement stand- 
point. Only then can this Court render an 
informed opinion on the question of pend- 
ency and its complementary influence on 
the tolling provision of the Clayton Act. 
Thus, as to the defendants RKO and Para- 
mount, we shall defer determining the 
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chronological extent of plaintiff's recovery 
herein of damages as against those two 
defendants beyond the 3-year period of limi- 
tation as above determined. 


[Recovery Periods as to Other Defendants} 


It is, however, true that an action ceases 
to be “pending” when a final decree is 
either disposed of on appeal, or, if no appeal 
is taken, when the time for appeal has ex- 
pired. It was so held with reference to the 
Paramount case. Twentieth Century-Fox Film 
Corp., et al. v. Brookside Theatre Corp., supra. 
As to defendants Fox, Loew’s, and Warner 
Bros., the Paramount case thus ceased to be 
pending on October 16, 1950, the date of the 
last Supreme Court opinion in the case. As 
to the defendants who did not appeal from 
the adverse judgment in the Paramount case, 
Universal, United Artists and Columbia, the 
Government action ceased to be pending on 
April 8, 1950, the date their right of appeal 
expired. Therefore, as to these six defend- 
ants, it is apparent that the Kansas 3-year 
statute of limitation being applicable, plain- 
tiff can, upon sustaining its burden of proof, 
recover damages herein from at least since 
July 20, 1938, as against those six defend- 
ants. 


We proceed to calculate for what period 
of time prior to July 20, 1938, plaintiff might 
be able to recover damages. Plaintiff brought 
this action against defendants exactly one 
year, two hundred and forty days after the 
United States Supreme Court handed down 
its opinion of October 16, 1950. It was the 
date of this Supreme Court opinion which 
marked the end of the pendency of the 
Paramount case as against Fox, Loew’s and 
Warner Bros. In view of the tolling provi- 
sion of the Clayton Act, it is the opinion 
of the Court that plaintiff could properly 
pray for damages which it might prove it 
sustained at the hands of these three defend- 
ants during the one year and one hundred 
twenty-five day period immediately prior 
to the institution of the Paramount case on 
July 20, 1938. Since the statute of limita- 
tions was tolled during the pendency of the 
Paramount case, this one year and one hun- 
dred twenty-five day period, when added to 
the period which expired from the time the 
Paramount case ceased to be pending to the 
date the instant action was filed, would fall 
within the 3-year limitation prescribed by 
the Kansas statute. For reasons already 
noted, plaintiff may also recover from these 
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three defendants proven damages sustained 
from the time the Paramount case was in- 
stituted to the time the present action was 


filed. 


As to defendants Universal, United Art- 
ists and Columbia, the Paramount case ceased 
to be pending on April 8, 1950 (the date 
their right of appeal expired), or exactly 
two years and sixty-seven days before the 
instant action was filed. By virtue of the 
Same reasoning used immediately supra, 
plaintiff may properly plead and: recover 
damages sustained as a consequence of the 
alleged participation by United Artists and 
Paramount in the conspiracy charged dur- 
ing a two hundred ninety-eight day period 
immediately prior to the filing of the Para- 
mount case, as well as those allegedly sus- 
tained from July 20, 1938, forward. 


As to defendant Fox Midwest Theatres, 
Inc., we do not believe the Kansas statute 
of limitations was ever suspended because 
of the pendency of the Paramount case. This 
conclusion is based on the fact that Fox 
Midwest Theatres, though perhaps an af- 
filiate of Twentieth Century-Fox Film Cor- 
poration, was never itself a named defendant 
in the Paramount case. This precise question 
was ruled on in Christensen v. Paramount 
Pictures, Inc., et al. (D. C. Utah, 1950) [1950- 
1951 TrapE Cases § 62,751], 95 F. Supp. 446, 
where the Court stated, J.c. 455: 


“Counsel argues, since Congress did 
not mention the word ‘defendant’ in the 
second paragraph (of the Clayton Act 
tolling provision), all that it is necessary 
to find is that in United States v. Para- 
mount Pictures, Inc. the Government com- 
plained of the activities of the wholly 
owned subsidiary, though it was not a 
named defendant, and that those activi- 
ties are the same as those of which the 
plaintiff complains in this action. 


“The language under construction in the 
second paragraph is ‘based in whole or in 
part on any matter complained of in said 
suit or proceeding.’ Counsel for defend- 
ants contends that the foregoing 
language ‘any matter complained of’ means 
acts of the named defendants of which 
the Government complains. 


“This Court is of the opinion that the 
plain and ordinary meaning of the lan- 
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guage referred to is that contended for 
by defendant. ... 

“When Congress used the words ‘any 
matter complained of’ it referred to acts 
of the named defendants of which the 
Government might complain in any suit 
or proceeding. 

“The injunction (in the Government as 
distinguished from this civil suit) binds 
those agents and subsidiaries as it does 
the parent company, but that is quite a 
different thing than to suggest that the 
tolling statute in Section 5 of the Clayton 
Act was intended to suspend the opera- 
tion of the statute of limitations against 
a corporation not named as a party to the 
Government’s suit.” 


Plaintiff thus being in no position to avail 
itself of the Clayton Act tolling provision 
as against defendant Fox Midwest Thea- 
tres, Inc., its recovery of damages herein, 
as against that defendant, cannot be allowed 
for a period earlier than July 15, 1949, i.e., 
no earlier than three years prior to the 
bringing of the instant action, 


[Disposal of Issue] 


In concluding this opinion, the Court con- 
cedes the closeness of many of the conten- 
tions raised by able counsel for both plaintiff 
and defendants. However, we are convinced 
that the foregoing method of disposal of 
the issue of limitation here raised is correct 
and serves a dual purpose. First, it will 
facilitate the granting of just and full relief 
to a party allegedly injured as a conse- 
quence of Sherman Act violations, providing 
prooit of the violations and damages so 
charged can be made. /Secondly, it preserves 
the integrity and authority of the federal 
judiciary in the determination of questions 
exclusively federal in character. Having 
thus disposed of this fundamental but most 
vital issue of the statute of limitations, the 
door is now open for further, and orderly, 
disposition of this cause. 

Counsel are directed to present an order 
in conformity with the foregoing opinion. 
Proof on certain aspects of the limitation 
question reserved as above will be resolved 
at pre-trial conference. 
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[7 67,561] United States v. Sears, Roebuck and Company, The B. F. Goodrich 
Company, and Sidney J. Weinberg. 


In the United States District Court for the Southern District of New York. Civil 
73-293. Dated August 11, 1953. 


Case No. 1117 in the Antitrust Division of the Department of Justice. 


Clayton Antitrust Act 


Interlocking Directorates—Injunctive Relief—Applicability to Director and Corpora- 
tion—Scope of Injunction—Where the violation of the prohibition against interlocking 
directorates was committed by the individual defendant in accepting membership on 
the boards of directors of two corporations and by the latter in acquiescing therein over an 
extended period of years, an injunction was entered against both the individual and the 
corporation from which the individual resigns. Since no evidence of a persistent purpose= 
to violate or commit recurrences of the violation was shown, an injunction against the 
individual prohibiting him from serving in the future as a director of any two competing 
corporations and a similar injunction against the corporate defendant prohibiting it from 
permitting any director to serve on its board who is a director of a competitor will not 
be granted. 


See the Clayton Act annotations, Vol. 1, J 2028, 2028.13, 2028.40. 


For a prior decision of the U. S. District Court, Southern District of New York, see 
1953 TRADE CASES f] 67,481. 


[Scope of Injunction] broad injunction proposed against future 
WEINFELD, District Judge [Jn full text]: Violations of the statute should be granted 
The violation of the statute was com- Only where there is evidence showing a 
mitted by the individual defendant in ac- Persistent purpose to violate or commit 
cepting membership on the Boards of recurrences of the condemned act. No such 
Directors of both corporations and by the proof has been submitted to me. See Hecht 
latter in acquiescing therein over an Company v. Bowles, 321 U. S. 321, 329. 
extended period of years. However, the 


[67,562] Ronson Patents Corporation and Ronson Art Metal Works, Inc. v. 
Sparklets Devices, Inc. and Brown & Bigelow. 


In the United States District Court for the Eastern District of Missouri, Eastern 
Division. No. 7923(2). Filed May 25, 1953. 


Sherman Antitrust Act 


Monopoly—Sufficiency of Evidence—Superior Product and Aggressive Sales Pro- 
motion.—The contention that a manufacturer of wick and butane lighters and its subsidiary 
enjoyed a monopoly in wick lighters, and that it was to protect this monopoly from the 
intrusion of competitors’ butane lighters that the manufacturer and its subsidiary schemed 
to restrain the sale of the competitors’ lighter and to monopolize butane lighters was 
not established by the evidence. Although the manufacturer and its subsidiary had more 
than a majority of the lighter business, there was no substantial evidence that they had 
a monopoly in the field, other than what resulted from a superior product and ageressive, 
but legal, sales promotion. Many lighters were on the market, and they, including the 
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butane and wick lighters, competed. with each other. Furthermore, the evidence did not 
establish market control or power to establish market control. 


See the Sherman Act annotations, Vol. 1, § 1210. 


Monopoly—Conspiracy To Monopolize—Institution of Infringement Suit—Licensing 
Agreements with Competitor—Congressional Extension of Patent—The charge that a 
manufacturer of wick and butane lighters and its subsidiary created a monopoly and 
conspired to monopolize the lighter industry by instituting a patent infringement suit, by 
entering into patent licenses with a competitor, and by securing the extension of a 
patent by Act of Congress was not established. There was no basis for any charge of 
improper motive in instituting the infringement suit. There was no substantial evidence 
that by the licensing agreements with the competitor, which was the defendant in the 
infringement suit, markets were divided or that the price of the patented article was 
unlawfully fixed. Also, there was no pooling of patents where competitors were pre- 
cluded from obtaining lhcenses. Even assuming that the Act of Congress extending the 
patent could affect the claimants, there was no evidence that the manufacturer and its 
subsidiary secured such extension by misrepresentation or collusion with a competitor. 
Inferences unfavorable to the manufacturer and its subsidiary cannot be drawn from the 
number of suits and notices of infringement brought and served by them in the absence 
of a showing of at least one sham law suit. 


See the Sherman Act annotations, Vol. 1, J 1210.501, 1270.101. 


Monopoly—Conspiracy To Monopolize—Suppression of Competition—Abuse of 
Patent Rights.—A charge that a manufacturer of wick and butane lighters and its sub- 
sidiary intended to suppress the sale of butane lighters was not established. Practices 
alleged to be in suppression of competition, that is, (1) the institution of patent infringe- 
ment suits, (2) the advertisement of a new butane lighter in advance of its actual advent 
on the market, (3) the announcement in a newspaper of a vigorous patent enforcement 
policy, (4) the notification of one of the claimants’ customers that the claimants’ lighter 
infringed their patent, and (5) the alleged, but unproven, issuance of news releases giving 
publicity to their infringement suits, were not unlawful. The act of offering a license 
to the claimants was not in harmony with the claimants’ charge of suppression of compe- 
tition. 

See the Sherman Act annotations, Vol. 1, § 1210.501, 1270.101. 


Monopoly—Securing Limitations on Imports—Legality.——Although a manufacturer 
of lighters and its subsidiary did take part in securing the issuance of treasury orders that 
did prevent lighters from being imported to compete with lighters made in the United 
States, there was no evidence that such activity was part of any general scheme to 
monopolize. Instead of injuring other domestic manufacturers, and tending to create 
a monopoly in the manufacturer and its subsidiary, the securing of such orders would 
have the opposite effect. 


See the Sherman Act annotations, Vol. 1, J 1210.501. 


Resale Price Maintenance—Unlawful Fair Trading—Alleged Product Monopoly.— 
Where it was not established that a manufacturer of automatic lighters had an unlawful 
monopoly in the lighter field, the charge that the manufacturer unlawfully fair traded its 
lighters was held to be without substance. 

See the Sherman Act annotations, Vol. 1, $1210.501, 1250.175; Resale Price Main- 
tenance Commentary, Vol. 2, J 7162. 


Suit for Civil Damages—Evidence—Practices Viewed Singly and Collectively.— 
Where there was no substantial evidence, direct or circumstantial, of any conduct pro- 
scribed by law, singly or collectively, by a manufacturer of automatic lighters and its 
subsidiary, tending or intended to effect a monopoly in the automatic lighter field, or to 
suppress competitors’ sales, for the protection of the automatic lighter business of the 
manufacturer and its subsidiary or for any other unlawful purpose, a counterclaim was 


dismissed. 
See the Sherman Act annotations, Vol. 1, f 1210.501. 
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Suit for Civil Damages—Applicability of Wide Range of Evidence in Government 
Suits—Injury to Business or Property—The wide range of evidence in a prosecution for 
violation of the Sherman Antitrust Act by the Government does not apply where the 
plaintiff is a private party suing for damage for injury sustained by alleged unlawful acts. 
The private party must show he has suffered an injury in his business or property by 
proximate reason of an antitrust violation. 

See the Sherman Act annotations, Vol. 1, J 1640.321. 


Suit for Civil Damages—Recoverable Damages—Causal Connection Between Wrong 
and Injury.—Although defendants failed to establish their counterclaim charging anti- 
trust violations, it was held that the defendants failed to prove damages by reason of loss 
of sales of pocket and desk lighters and by reason of cost of patent litigation. It was 
admitted that there was no loss of sales of pocket lighters because war restrictions on 
metal prevented the manufacture of all of the pocket lighters defendants might have 
sold. As to desk lighters, it was not established that the loss of sales was due to the 
plaintiffs’ alleged monopolistic practices. Furthermore, the plaintiffs did not at any time 
accuse the desk lighter, which were not generally offered in competition with defendants’ 
lighters until after their counterclaim was filed. Loss of sales of defendants’ lighters was 
attributable to trouble with the lasting qualities of the gas cartridge, a very high price, 
trouble in making deliveries, and loss of appeal to the public. 

See the Sherman Act annotations, Vol. 1, § 1640.140. 

Suit for Civil Damages—Method of Computing Damages—New Product.—In com- 
puting damages, the counter-claimants cannot take the measure of profits on its business 
as a whole and apply it to a new product, without any evidence of cost of manufacture, 
cost of sales, or net income from sales. 


See the Sherman Act annotations, Vol. 1, f 1640.361. 


For the plaintiffs: John H. Sutherland, St. Louis, Mo., and Kenneth S. Neal, New 
Worn INE NE 

For the defendants: Edmund C. Rogers of Kingsland, Rogers and Ezell, St. Louis, 
Mo. 


For a prior decision of the U. S. District Court, Eastern District of Missouri, Eastern 
Division, see 1952 TRADE CASES {| 67,296. 


Memorandum separated for hearing. It has been finally 
decided against plaintiffs (207 F. 2d 87). 
The record has been completed on the 
issue made by the counterclaim. It is now 
for ruling. 


Huten, District Judge [/n full teat except 
for omissions indicated by asterisks|: Ronson 
Patents Corporation? sued defendant 
Sparklets Devices, Inc.” for patent infringe- 
ment by manufacture and sale of an auto- I. 
matic cigarette lighter. Ronson Art Metal Positions and Claims of Parties 
Works, Inc.* was brought into the case 
on motion of defendant as a party plaintiff 
on defendant’s counterclaim. Brown & “In the present case there exist  con- 
Bigelow intervened as a party defendant. tracts, combinations, and conspiracies in 


Demaa : ahead 6 restraint of trade, condemned under Sec- 
efendants denied infringement and coun tion 1 of the Sherman Act. These all 


Defendants claim: 


tered with a claim for $1,500,000.00 dam- involve more than one actor. Addition- 
ages, charging plaintiffs with illegal ally there exist a monopoly and attempt 
monopoly and conspiracy in the production to monopolize condemned under Section 
and sale of automatic cigarette lighters, to 2. Also there exist here a combination or 


defendants’ damage, in violation of the EH iene Se Mek D tte 

. ighters condemned under 
Sherman Act (15 U. S. C. Title 1-4, 8, 9, Section 2, and this, of course, requires 
13, 14). The charge of infringement was more than one person.” 


1 Herein referred to as Ronson. 3’ Herein referred to as Art Metal. 
? Herein referred to as Sparklets. 
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Plaintiffs deny: (1) all the defendants’ 
charges; (2) defendants have suffered dam- 
age from any act of plaintiffs. 

eee oe 

To establish the charges made against 
plaintiffs, defendants rely on a chain of 
events, namely: 

As of May, 1951, Art Metal was the pri- 
mary producer of automatic cigarette light- 
ers in the United States; Art Metal on May 
8, 1951, made a final payment to their 
attorneys in connection with Congressional 
action extending the patent under which 
they manufacture automatic cigarette light- 
ers; on May 5, 1951, Ronson sued inter- 
venor Brown & Bigelow for patent 
infringement in St. Paul, Minnesota, the 
home of Brown & Bigelow; on May 6, 1951, 
Ronson published in a New York news- 
paper an advertisement announcing a bu- 
tane cigarette lighter with throw-away 
cartridge, but Ronson’s lighter was not 
ready for sale “until a year and a half 
later’; on May 7, 1951, Ronson filed this 
suit, substantially identical with the suit 
in St. Paul; on May 4th Ronson notified 
one of defendant’s largest customers (Ben- 
nett Bros. in New York) that sale of 
defendant’s automatic butane lighter was an 
infringement upon plaintiff's patent; in 
June, 1951, Ronson published an ad setting 
forth an aggressive policy against patent 
infringers; defendant got a patent on its 
throw-away cartridge automatic butane 
lighter in July of 1951 known as the Felt 
patent; in the late Fall of 1951 Art Metal 
secured a patent on a butane throw-away 
cartridge automatic lighter known as the 
Flamm patent; Plaintiffs sued Brown & 
Bigelow in New York for declaratory judg- 
ment that (1) the Felt patent is invalid, (2) 
not infringed by the Flamm patent, and (3) 
the Felt patent infringes the Flamm patent. 

Defendants charge an intent on the part 
of plaintiffs to suppress the sale of butane 
automatic lighters by the conduct listed and 
to avoid the effect their success would have 
on plaintiffs’ monopoly of wick liquid fuel 
lighters. Defendants present the same fac- 
tual charges to support their argument that 
plaintiffs intend to extend their monopoly 
of automatic wick liquid fuel lighters over 
to cover automatic butane lighters. 

Defendants also assert that plaintiffs il- 
legally created a monopoly and were part 
of a conspiracy to monopolize and that 
plaintiffs’ acts thereafter to further the 
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monopoly are acts which are possible be- 
cause the monopoly exists and are illegal 
and that such subsequent acts are them- 
selves intentionally monopolistic. To sup- 
port this position defendants present the 
following particulars against plaintiffs: an 
agreement between Ronson and Evans by 
which Ronson imposed price control on 
Evans; Ronson and Evans “fair traded” 
under the agreements; Ronson and Evans 
agreements restricted certain officers of 
Evans entering into a competitive business; 
the Ronson-Evans agreements called for a 
royalty on all lighters manufactured by 
Evans regardless of whether they come 
under the Ronson patents or not; the Ron- 
son-Evans agreements provided for cross- 
licensing. 

As background evidence of plaintiffs’ in- 
tent to engage in and form a monopoly 
both individually and by conspiracy, and 
that plaintiffs did create an illegal monopoly 
defendants state: Ronson and Evans con- 
spired to secure Congressional action to 
extend reissue Patent 19023, and among 
other things misrepresented the factual 
situation to Congress; Ronson had an ag- 
gressive policy in protection of its patent 
interest by suits and notice of infringement; 
Ronson acquired a large number of patents; 
Ronson was active in securing Treasury 
Department orders excluding foreign light- 
ers from importation into this country; 
Ronson contracted with Japanese manu- 
facturers not to ship automatic cigarette 
lighters into this country; Ronson’s license 
contract provided for an increasing royalty 
scale as the sale of products increased; 
Ronson, not being a manufacturer, cannot 
enter into price-fixing contracts. 

To support the prayer for $1,500,000 de- 
fendants claim damages: (a) cost of the 
patent litigation, including the New York 
suit still pending for trial; and (b) lost 
sales of table model lighters. By their brief 
defendants abandon any claim of loss of 
business on sale of pocket lighters. They 
sold all they could make, production hav- 
ing been curtailed by metal priority of the 


Government. 
TUL 


Facts 
Plaintiff Ronson is a subsidiary of Art 
Metal. It was formed in 1946 and holds 
patents assigned to it by Art Metal, under 
some of which Art Metal manufactures 
lighters. Ronson does not manufacture. 
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Art Metal has been manufacturing various 
articles for over forty years and cigar 
lighters since 1910, and automatic wick 
cigar or cigarette lighters for over twenty- 
five years. About 1928 it acquired the 
Aronson patent. Its business, growth, and 
success, using the Aronson patent, and the 
utility of an automatic lighter made under 
the Aronson patent, was commented on in 
a case decided by the Court of Appeals 
for the Second Circuit: 


“Devices which have been marketed by 
the complainant [Art Metal] under the 
patent have had a large commercial suc- 
cess. While this success has been sub- 
stantially promoted by advertising, there 
is little doubt that the patentee has 
devised a lighter that excels in compact- 
ness and convenience and has made 
valuable and meritorious contribution to 
an old art.” 


Mr. Harris, President of Art Metal, 
testified that sale of the automatic lighter 
was such that it “took a commanding place” 
in the sales “practically instantaneously.” 
At first there was no need for advertising. 
Manufacture of other items by the factory 
was discontinued to make the automatic 
lighters. Sales of automatic lighters from 
July 1927 to the end of 1927 amounted to 
$100,000.00 for 230,000 pieces; for 1928 sales 
were $2,335,000 for 830,000 pieces. There- 
after there was a gradual growth through 
the years. By the time of trial of the 
patent infringement feature of this case, 
Ronson was a leading manufacturer of 
automatic cigarette lighters. Lighters in- 
volved in this case are of two models, 
table and pocket. Seventy-five percent of 
plaintiffs’ business is in the pocket lighter 
model. Including the two models, Art 
Metal now makes more automatic lighters 
than any other manufacturer. 

The industry is a crowded one. Defend- 
ants listed eighteen patents as prior art 
in the defense to the patent intringement 
suit. There are many makes and kinds of 
lighters now on the market. We name 


some: A. S. R., Zippo, Elgin, Flaminaire, 
Stratoflame, Evans, Rogers, Marathon. 
Japan is exporting lighters. France, Eng- 


land and Canada are doing the same thing. 
All lighters are competitive with one an- 
other before the user. There are many 
kinds of butane lighters. 


Defendant Sparklets is a manufacturer of 
the fuel cartridge for the lighter sold under 
its patent. Brown and Bigelow manufac- 


{ 67.562 


Court Decisions 
Ronson Patents Corp. v. Sparklets Devices, Inc. 


Number 275—72 
9-10-53 


ture the lighter. Defendants started taking 
orders in 1950 for their automatic butane 
pocket lighter. The table model came later. 
The defendants divide their business. 
Sparklets has exclusive sales rights for the 
“re-sale field,” and Brown & Bigelow sell 
direct to parties who want to distribute to 
consumers as an advertising medium. 


Sales resistance met by defendants in 
introducing the new lighter was described 
by defendants’ New York representative, 
Ruth Weissblum * * * 


Defendants’ butane or gas lighter has not 
been completely satisfactory with the trade. 
Miss Weissblum admitted they initially gave 
trouble. There was complaint that the valve 
leaked, that cartridges did not last, and one 
dealer said “they still have bugs in them.” 
There was objection also that the price was 
too high, the lighter too heavy, and a possi- 
bility that théy, infringed “some patent.” 


The amounts and size of defendants’ 
sales for butane lighters were: 1950—197,114 
pieces, selling price $2,108,239.20; 1951— 
131,113 pieces, selling price $1,424,373.02; 
1952—80,628 pieces, selling price $759,643,68. 

Plaintiffs have pursued a policy of vigii- 
ance against Aronson patent infringers. 
During the approximately twenty-flve year 
period it has been in production, Art Metal 
has brought 27 suits for infringement of the 
Aronson patent and given 36 notices of 
patent infringement that did not result in 
suit. Of the 27 suits, 8 were against manu- 
facturers. This represents an average of 
about one suit filed each year, and between 
one and two notices of infringement for 
each year. Except for the Evans litigation 
we have no history of any of the cases or 
notices. 

One of Art Metal’s early suits was against 
an Evans dealer on a light made by Evans. 
In this suit the Evans lighter was held to 
infringe the Aronson patent (61 F. 2d 122). 
A rehearing was granted in this case De- 
cember 1, 1932 (62 F. 2d 79). The first 
opinion was rendered in August prior. In 
seeking a rehearing, Evans raised a question 
of misuse by Art Metal of the opinion 
holding infringement by Evans. The Dis- 
trict Court found in favor of Art Metal on 
the misuse issue. On appeal an opinion by 
Judge Manton (70 F. 2d 641) held the 
judgment of the lower court error and 
reversed, and a ruling was made that Art 
Metal had misused the first opinion. Art 
Metal was denied all relief sought. The 
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date of this opinion is April 30, 1934. The 
last opinion was the result of the bribery 
of Judge Manton. On November 20, 1939 
the Court of Appeals reversed Judge Man- 
ton’s order and rendered a final judgment 
in favor of Art Metal (107 F. 2d 940). 
After Art Metal suffered Judge Manton’s 
ruling, Art Metal and Evans entered into 
a licensing agreement. This was succeeded 
by an agreement in April, 1940, following 
the last opinion of the Court of Appeals, 
whereby Art Metal granted Evans a license 
to expire at the expiration date of the 
Aronson patent. In the agreement Evans 
was restricted to a ceiling price on lighters. 
On January 2, 1946 Congress by private 
Act extended the Aronson patent for the 
period covering the time between the Man- 
ton opinion and the opinion nullifying it. 
Art Metal then extended Evans’ license for 
the period covered by the Act of Congress, 
but with modifications. Evans is a manu- 
facturer of cigar lighters with much experi- 
ence over a long period of time. 


On May 5, 1951 Ronson sued Brown 
& Bigelow in St. Paul, Minnesota, home 
of Brown & Bigelow, for patent infringe- 
ment. On May 7, 1951 Ronson sued Spark- 
lets in St. Louis, being the patent issue of 
this suit. These two suits involved a charge 
that the named defendant had infringed the 
Aronson patent. After Ronson got its pat- 
ent on a butane lighter in the fall of 1951 
(the Flamm patent), it sued Brown & 
Bigelow in New York City charging de- 
fendants’ butane lighter infringed the Flamm 
patent and sought a declaratory judgment 
on all phases of legality of the two butane 
lighter patents. Brown & Bigelow then 
raised the issue in the Minnesota case, 
charging the Flamm patent infringed its 
butane patent. The District Court in New 
York issued an order against Brown & 
Bigelow restraining the prosecution of the 
latter action by Brown & Bigelow in Minne- 
sota. Defendants did not inject the butane 
lighter patents into this case. 

There are other acts of the plaintiffs, 
through the years, presented by the defend- 
ants to sustain their charges. Ronson pub- 
lished an ad in a New York paper setting 
forth their policy to enforce their patent 
monopoly by proceedings against all in- 
fringers. They sent a letter, through their 
attorney, to Bennett Bros. in New York on 
May 4, 1951, claiming defendants’ lighter 
infringed the Aronson patent. Bennett 
Bros. was one of defendant Sparklets’ cus- 
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tomers. On May 6, 1951 Ronson advertised 
for the first time a butane lighter with a 
throw-away cartridge. The ad set forth 
the lighter would soon be on the market 
and recommended that the trade wait for it. 
It was several months thereafter before a 
butane lighter with a throw-away cartridge 
was offered to the trade by plaintiffs, due 
to mechanical trouble that developed in the 
early model. Ronson secured a large num- 
ber of patents. Ronson was instrumental 
in getting orders from the Treasury Depart- 
ment, under tariff laws that resulted in bar- 
ring from importation certain foreign lighters. 
Ronson made a contract with a manufac- 
turer of lighters in Japan that the product 
of the Japanese plant would not be ex- 
ported to this country. 


All objections of plaintiffs and defendants 
to testimony and exhibits offered, not here- 
tofore ruled on, are now overruled. 


iL, 
Conclusions 
[No Unlawful Monopoly] 


Have plaintiffs used a monopolistic ad- 
vantage to suppress the competition of 
defendants in sale of their butane lighter? 
If they have, the monopoly is illegal, re- 
gardless of whether plaintiffs obtained their 
monopoly legally or illegally. Section 2 of 
the Act is aimed at the acquisition or reten- 
tion of effective market control. The exist- 
ence of power to exclude competition when 
it is desired to do so is itself a violation of 
Section 2 provided it is coupled with the 
purpose or intention to exercise the power. 
It follows that the use of monopoly power, 
however lawfully acquired, to foreclose 
competition in order to gain a competitive 
advantage or to destroy a competitor is 
unlawful. United States v. Griffith [1948-1949 
TRADE Cases { 62,246], 334 U. S. 100. 

It was recognized by court decree early 
in the history of Aronson patent litigation, 
that Art Metal had a superior product in 
its automatic lighter and that it appealed 
to the public. Art Metal exploited the 
lighter made under the Aronson patent by 
advertising. It was also zealous in guarding 
its legal rights as owner of the Aronson 
patent. This is apparent in the Evans 
litigation. Unquestionably much of the 
success of Art Metal in sale of the Aronson 
lighter flowed from the merits of the prod- 
uct, able and aggressive business manage- 
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ment, and lawful use of the monopoly 
granted by the patent laws. 


The Court cannot speculate that at some 
point in their history plaintiffs went beyond 
their lawful rights and engaged in practices 
and acts and used their patent and the prod- 
uct made under it to restrain trade, either 
individually or by combination, or to monop- 
olize the lighter business. Plaintiffs’ busi- 
ness has “grown through the years.’ But 
this is no basis for such an _ inference. 
Defendants have the burden to establish 
the course of conduct charged by substan- 
tial evidence. 

Defendants rely heavily on circumstantial 
evidence. Our Court of Appeals has said of 
this type of evidence, in an antitrust case: 


“Tnferences must be based upon proven 
facts or facts of which judicial notice 
must be taken and one inference cannot 
be based upon another inference. To sus- 
tain a finding of fact the circumstances 
proven must lead to the conclusion with 
reasonable certainty and must be of such 
probative force as to create the basis for 
a legal inference and not mere suspicion. 
Circumstantial evidence, even in a civil 
case, is not sufficient to establish a con- 
clusion where the circumstances are merely 
consistent with such conclusion or where 
they give equal support to inconsistent 
conclusions.” (Pevely Dairy Co. v. United 
States (8 Cir.) [1948-1949 TrapE Cases 
J 62,526] 178 F. 2d 363, 370.) 


Defendants’ brief, not without invective 
terms, urges the proposition that Ronson 
enjoyed a monopoly in “wick automatic 
lighters,” and that it was to protect this 
monopoly from the intrusion of defendants’ 
butane lighter that plaintiffs “schemed” to 
restrain sale of defendants’ lighters and to 
“monopolize butane lighters,” to defendants’ 
damage. 


Plaintiffs submitted an interrogatory to 
defendants: 


“Interrogatory No. 1. 


“In respect to the allegations of Clause 
24 of Defendant’s Amended Counterclaim, 
(a) specify all acts of Plaintiff and of its 
alleged co-conspirators, upon which De- 
fendant will rely at the trial to support 
the allegations of Clause 24 of the Coun- 
terclaim, fe 


Clause 24 of the counterclaim reads: 
“Plaintiff has illegally monopolized, 
tended to monopolize and has conspired 
to monopolize, the business of automatic 
cigarette lighters in the United States and 


{ 67,562 


Court Decisions 
Ronson Patents Corp. v. Sparklets Devices, Inc. 


Number 275—74 
9-10-53 


in and affecting interstate commerce 
therein, and through the world, to the 
damage of this defendant and to the 
damage of the public in the United States.” 


Defendants answered: 

“(a) The acts of plaintiff and its alleged 
co-conspirators (additional to the fact of 
monopoly of lighters, and of automatic 
lighters, and of lighters selling above 
ADOUE So 00s), eee ame 


Much of the testimony bears on competi- 
tion between the butane lighter of Ronson 
and defendants. It required an effort by 
defendants’ counsel to get witnesses con- 
nected with defendants’ sales force to bring 
their testimony within the present limited 
charge of competition of defendants’ butane 
lighter with plaintiffs’ “wick type automatic 
lighters.” The Court had difficulty in recon- 
ciling some of the testimony and this claim. 

The above testimony came from Mr. 
Arlen. He was sales manager for Sparklets 
in the sale of defendants’ butane lighter. 
His job was to promote the sale of defend- 
ants’ butane lighter. We cannot pass this 
testimony indifferently. And for this reason, 
if plaintiffs are the evil geniuses pictured 
by defendants and engaged unlawfully in 
suppressing defendants’ business in sale of 
butane lighters, to defendants’ damage, to 
protect sales of plaintiffs’ “wick” lighters, 
it should not require the mental resources 
of counsel versed in patent law to recognize 
the situation. Surely the man responsible 
for putting defendants’ butane lighter on 
the market should be plainly and fully 
aware of the similar plot charged and its 
details as it affects defendants’ sales. After 
all, if defendants’ sales are not affected, 
defendants have no case. 

* Ok OK 

The evidence convinces the Court that 
all lighters are in competition with each 
other in the consumer trade. A consumer 
is interested in purchasing a lighter. Butane, 
or any other method of supplying light fuel, 
is secondary. The primary position of two 
of defendants’ witnesses, one its sales man- 
ager and the other its sales manager in the 
largest sales area in the United States, 
throws light on the extent of plaintiffs’ 
activities here complained of, as they af- 
fected defendants’ sales. That defendants 
now claim only the loss of sale of some 
17,000 desk lighters, and admit they sold 
all the pocket lighters they could make, 
could represent the reason why defendants’ 
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sales forces readily fail to recognize what 
this case involves. 


Is there free and open competition then 
among different kinds and makes of light- 
ers, including those made by plaintiffs and 
defendant? * * * 


Although Ronson had more than a major- 
ity of the lighter business in the country 
in 1951, there is no substantial evidence 
that plaintiffs ever had, or at time of trial 
held, a monopoly in the cigar lighter field, 
other than what resulted from a superior 
product and aggressive, but legal, sales 
promotion. There were many lighters on 
the market. They all competed with each 
other. The evidence does not establish 
market control or power to establish market 
control in plaintiffs. Defendants cannot use 
the Sherman Act to effect what the product 
offered and legitimate sales effort has failed 
to accomplish or to stifle that which a 
superior product and legitimate sales effort 
has accomplished. 


[Circumstances Relied On] 


The prime circumstances relied on by 
defendants are the litigation with Evans, 
the contracts with Evans, and the extension 
of the Aronson patent by Act of Congress. 


Defendants first entered the cigarette 
lighter market by soliciting orders in 1950. 
At all times they have confined their busi- 
ness to butane lighters, first a pocket model, 
and later included a table model. Evans has 
been manufacturing lighters since 1911. 
Ronson sued Evans prior to 1931, charging 
infringement of the Aronson patent. At that 
time Evans was one of the leading manu- 
facturers of lighters. We can find no basis 
for any charge of improper motive or act 
against Ronson in that litigation, as such. 
Ronson was asserting its lawful right of 
patent infringement and eventually the 
Court of Appeals vindicated it. Defendants 
urge in support of their charges, not par- 
ticularly the litigation itself, but what flowed 
from it. 

Defendants argue that the agreements 
made with Evans, after Congress had ex- 
tended the Aronson patent, which fixed a 
ceiling on the price at which Evans could 
sell lighters under the license granted, are 
illegal “insofar as they tended to promote” 
plaintiffs’ monopoly or create a monopoly. 
We are not informed how these agreements 
set up, help set up or promoted a monopoly 
or a “competition-suppressing situation” as 
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claimed by defendants. There is no sub- 
stantial evidence that by the agreements 
Art Metal and Evans divided up the 
market, to any competitor’s damage. Art 
Metal had a large market prior to the 
agreements by virtue of the character of its 
product and patent. Art Metal licensed 
Evans to manufacture and sell under its 
patent. This Art Metal had a legal right 
to do. As to planitiffs’ right to fix the 
selling price of the patented article under 
the license, we are bound by the General 
Electric case. (United States v. General 
Electric Co., 272 U. S. 476.) 

The terms of patent licensing agreements 
between Evans and Art Metal prior to 1946 
could not affect defendants. The 1946 
license between Evans and plaintiffs does 
not present a situation where two or more 
competing concerns combine their patents 
under one control and exploit the combina- 
tion of patents. By the agreement of 1946 
between Evans and Art Metal, which is the 
only one in existence since defendants en- 
tered the field of cigarette lighter manu- 
facture and sale, there was no cross-licensing 
of any of Evans’ patents. This is not a 
closed pool case where outsiders were pre- 
cluded from obtaining licenses such as in the 
Kobe case [1952 Trape Cases { 67,312] (198 
F. 2d 423). Art Metal granted and offered 
licenses to many others to manufacture 
under the Aronson patent. The only effort 
made by Art Metal to fix prices by its 
licenses was on lighters made under the 
Aronson patent. Those prices Art Metal 
fixed; no one else. It was not the result 
of a conspiracy. Mr. Reilly of Evans said 
Evans had no voice in the fixing of the 
price field of its license. 

Assuming, arguendo, that the Act of 
Congress four years prior to defendants 
entering business, extending the Aronson 
patent, could remotely affect defendants, 
there is no evidence in this case on which 
to found a conclusion that plaintiffs secured 
passage of the Act by misrepresentation to 
Congress or collusion with Evans. Evans 
was in no position to oppose it because 
of its guilt in securing the ruling against 
Art Metal. This Court cannot grapple with 
the subject of misrepresentation to Con- 
gress absent any record as to what was 
represented to Congress. 

Defendants would draw inferences unfav- 
orable to plaintiffs from the number of suits 
and notices of infringement brought and 
served by them. The counterclaim asserts 
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plaintiffs made unreasonable infringement 
claims. The record is bare on details on 
these suits and claims, except for the Evans 
litigation. Defendants’ theory seems to be 
that mere numbers should convict the plain- 
tiffs. We are not informed what number of 
claims should be expected in the normal 
operation of a business like plaintiffs’ over 
a period of twenty-five years. Was one suit 
a year an unreasonable effort to stop in- 
fringement efforts? Was from one to two 
notices a year improper? How can we draw 
any inference unless we know the merits of 
at least some of the cases? There should 
be some showing of at least one sham law 
suit. The Evans litigation cannot be classed 
as unreasonable litigation by Art Metal. 
Until we are enlightened on this claim de- 
fendants cannot substitute speculation for 
substantial evidence. 


Defendants have failed to carry the bur- 
den of establishing unlawful monopoly. It 
follows that defendants’ charge of “fair trad- 
ing” is without substance. See 15 U. S. C. 
1 (Miller-Tydings Act.) * 


[Must Show Abuse of Patent Rights] 


If defendants are to prevail in this case, 
it must be on the theory that plaintiffs un- 
lawfully abused their patent rights and such 
monopoly as they accorded in volume of 
business created by a superior product, skill- 
fully and aggressively promoted, to suppress 
competition of defendants, to defendants’ 
damage. 


[Scope of Evidence] 


The wide range of evidence in a prosecu- 
tion for violation of the Sherman Act, by 
the Government, does not apply where the 
plaintiff is a private party suing for damage 
for injury sustained by alleged acts in vio- 
lation of the Sherman Act. In Jack v. Ar- 
mour & Co. (8th Cir.) 291 Fed. 741, 745, it 
was ruled: 


“The statute on which he relies provides, 
in substance, that any person who shall 
be injured in his business or property by 
reason of the doing by any other person 
or corporation of the acts and things pro- 
hibited by other sections of the Sherman 
Anti-Trust Act may sue therefor and re- 
cover threefold damages for the injuries 
So sustained. . . . 
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“|. The question whether the United 
States could sue upon such a showing as 
here made is not involved and is neither 
important nor decisive, and the cases cited 
by plaintiff are not in point. . . . On 
both reason and authority, no one can 
maintain an action under the provisions of 
section 7 of the Sherman Anti-Trust Act, 
unless he has suffered an injury in his 
business or property by proximate reason 
of the violation by the defendant or de- 
fendants whom he sues, of some of the 
prohibitions contained in that act; for 
this is what the act says in plain and 
simple language. It is needless to say 
that it has been so construed by the courts. 


“So far at least as concerns private per- 
sons, a mere conspiracy is not actionable, 
absent overt manifestations thereof, by 
which injury is inflicted upon the business 
or property of him who sues, or mayhap, 
Wa proper case, upon his person.’ 


[Offer Licenses] 


The act of plaintiffs in offering a license 
to defendants before bringing suit is not 
in harmony with defendants’ claim that 
plaintiffs’ purpose was to suppress defendants’ 
business rather than lawfully protect plain- 
tiffs’ patent. Defendants answer that the 
licenses offered by Ronson would not permit 
it to sell at all prices and the royalty was 
higher than offered to some other licensees. 
However this may be, the license offered 
provided for direct competition with Ron- 
son, if not Evans. 


[Patent Litigation] 


The litigation instituted against defend- 
ants by plaintiffs is listed as acts to sup- 
press the competition of defendants against 
plaintiffs’ “wick lighter.” After reading the 
briefs on this issue and studying the record 
we are constrained to feel that neither party 
to this case is “away from home” in any 
court. Defendants recite the location of the 
various suits and complain that “Ronson 
has with determination forced Brown: & 
Bigelow away from its home for all litiga- 
tion.” When the New York Court had 
before it the question of enjoining defend- 
ants from proceeding with certain litigation 
filed by them “at home,” no such harass- 
ment issue was raised. 


4“... nothing contained in sections 1-7 of this 
title shall render illegal, contracts or agree- 
ments prescribing minimum prices for the 
resale of a commodity which bears, or the 
label or container of which bears, the trade 
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mark, brand, or name of the producer or dis- 
tributor of such commodity and which is in 
free and open competition with commodities 
of the same general class produced or dis- 
tributed by others...” 
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“There is no charge that the plaintiff 
[Ronson] selected this forum to annoy, 
vex or harass the defendant or that a 
trial here will present any impediment to 
the defendant in the full and proper as- 
sertion of its claims.”’ [Ronson Art Metal 
Works v. Brown & Bigelow (S. D. N. Y.) 
105 F. Supp. 169, 173.] 

Rather the Court ascribes defendants’ ac- 
tions to other motives: 


“This attempt to assert seniority is but 
one of a series of calculated moves by the 
defendant [Brown & Bigelow] to over- 
come plaintiff’s priority position in this 
action. = (i c: 1:73) 

This suit was instituted on May 7th, 1951. 
It charged infringement of the Aronson 
patent. In July 1951 defendants obtained 
its butane lighter patent. Later the same 
year plaintiffs got a patent on a butane 
lighter. If defendants wanted to settle all 
their controversies with plaintiffs in one 
action (as they represented when they 
brought Art Metal into this case) we are 
at a loss to understand why they did not 
raise all issues in this suit. All of the parties 
are in this Court and in this case. Here de- 
fendants raised only an issue under the 
Sherman Act and “sought to inject all the 
issues of the New York suit into the parent 
case” in St. Paul, after the New York case 
was filed by Ronson. (See defendants’ brief) 
Now the issue of infringement between the 
two butane lighters is in the pleading of 
both parties in the New York case, filed 
last. Defendants are restrained from prose- 
cuting the Minnesota litigation and we have 
the antitrust issue here. Plaintiff filed a suit 
in St. Paul on May 5th against Brown & 
Bigelow and followed it with one in St. 
Louis on May 7th, 1951 against Sparklets 
substantially like the St. Paul pleading. 
Plaintiff states that at the time of filing the 
suits against Sparklets it did not know 
Sparklets obtained their products, except 
the butane tank, from Brown & Bigelow, 
and they did not believe a judgment against 
one would bind the other. Be that as it may, 
when Brown & Bigelow sought to intervene 
in this suit, plaintiffs readily consented, 
thereby nullifying the St. Paul proceeding 
in so far as the complaint was concerned. 
They readily consented to Art Metal being 
made a party to this case under defendants’ 
counterclaim. We find no bad faith by 
either party in their conduct in either of 
these suits. The record reflects the maneuv- 
ering of adroit counsel seeking any advan- 
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tage the law accorded them in selecting a 
battleground to maintain what they believed 
to be the lawful rights of their clients. De- 
fendants may speculate on the purposes of 
plaintiffs. This court cannot. Defendants’ 
motives are not in issue. 


[Ad Concerning New Lighter] 


Defendants assign as a further effort by 
plaintiffs to suppress competition the publi- 
cation by plaintiffs in the New York papers 
on May 6, 1951 of an advertisement announc- 
ing a new Ronson butane lighter with a 
throw-away cartridge. This throw-away 
cartridge was a prime feature of defendants’ 
lighter. This ad preceded actual sale of a 
lighter by plaintiffs with throw-away cart- 
ridge by several months, not a “year and a 
half.” The exact lighter advertised never 
did appear on the market. Among other 
things objectional in the ad, defendants 
point out this language: 


“Tf your dealer cannot yet supply you, 
he will have these new lighters shortly.” 


Defendants assert, “this advertisement 
was never intended to sell the non-existent 
Maximum Ronson . . . it was to suppress 
sales of defendants’ lighters.” 


It is not unusual in the commercial world 
to advertise a new product ahead of its 
actual advent on the market. We see it 
daily in papers and magazines. One reason 
is to create a demand ready at the time of 
offering. There are other reasons. Defend- 
ants’ counsel developed from Mr. Hirschorn, 
Vice President of Ronson, that: 


“. . the lighter that is illustrated in 
that ad was actually never delivered to 
the trade, because it developed after the 
lighter had been engineered, we ran into 
production difficulties. We found that we 
were not able to put out a lighter which 
could be marketed to the public, that 
would give the performance that Ronson 
reputation was based on, and we actually 
never made any sales of that particular 
model. We later made a change and sold 
another lighter which is now being mark- 
eted under .. .” 

The reason for putting the ad in was 
stated: 

“A. Well, it was my understanding it 
was primarily a test market campaign, it 
was a very limited ad, one newspaper 
and one market. 


TEE COUR eam noteacquainted 
with the practices. What do you mean by 
a test market campaign? 
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“A. Well, just to get some reaction ina 
market area, to determine just what the 
acceptance or acceptability of the article 
is. 


There is no evidence from which to infer 
this ad was published to suppress defend- 
ants’ business. To so hold would require 
resort to speculation. Absent proof to the 
contrary, it does not impress us as reason- 
able that a firm with Ronson’s standing in 
the trade, and with the “best” distributors 
handling the product, would resort to such 
a practice. We say this because pure selfish 
reasons on Ronson’s part should preclude it. 
Ronson is managed by astute businessmen. 
They have built up a successful business. 
Ronson cannot abuse its trade by false 
promises and trickery and hold it. Their 
officers need not be very bright to appreciate 
this. If Ronson’s purpose was to harm 
defendants, the act would have harmed 
plaintiffs more when the truth was known. 
Ronson did come out with a butane lighter 
with a throw-away cartridge, after they had 
overcome production problems. This gives 
weight to their claim that the ad was pub- 
lished in the pursuit of a legitimate business 
purpose. 

Plaintiffs commenced delivery in October, 
1951 of a butane lighter with a throw-away 
cartridge. Of course we are not trying 
defendants, but we do not understand de- 
fendants to admit any improper action in 
their announcing a new lighter model in 
advance. But we are called on to infer such 
from similar action by plaintiffs. 


On this assignment it should not be over- 
looked that defendants used advance notices 
of their lighter. As early as October 6th, 
1950, they gave announcements to their 
salesmen of a coming new product. The 
first shipment of the new product was made 
November 28, 1950. The haste of defend- 
ants to get their lighter on the market may 
have injured defendants’ business chances 
with prospective customers. Troubles arose 
in the trade (see testimony of Mr. Moss) 
from parts and their functioning. 


[Ad Concerning Enforcement Policy] 


Defendants also complain of another ad 
run in a New York paper. The ad was run 
in June, 1951 and can be summed up as a 
declaration of Ronson’s patent policy, namely: 


“cc 


5 to proceed vigorously against 
goods, either foreign or domestic, Which 
we regard as infringing upon Ronson 
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patents or competing unfairly with Ronson 
products.” 


We find nothing in this statement which 
Ronson was not authorized to do by law. 
Defendants infer the ad was directed at the 
drug trade, to intimidate them from pur- 
chasing defendants’ product. The ad was 
not published in a trade journal. Defend- 
ants’ product is not mentioned. Defend- 
ants’ reply brief states there are many kinds 
of butane lighters. The ad makes no refer- 
ence to butane lighters; it refers to all patent 
interferences. There is just as much reason 
to assume it was intended to warn others 
as to warn defendants or their customers. 
There is no substantial evidence that a 
single customer of defendants’ product ever 
read the ad or that defendants lost a single 
sale by it. Defendants admit they sold all 
the pocket lighters they were able to make 
under allotment of materials. 


[Notice to Defendants’ Customer] 


Prior to this ad plaintiffs had sent a letter 
to Bennett Bros. in New York, in which 
it was set forth that defendants’ pocket 
lighter infringed the Aronson patent. There 
is no evidence any other customer of de- 
fendants received such a notice. The notice 
did not prevent Bennett Bros. handling 
defendants’ lighter. There is no proof the 
notice was not given in good faith for the 
purposes set forth. 

Defendants claim that the suits filed against 
them by plaintiffs (and other litigation) was 
a clever attempt to make “Ronson’s aggres- 
sion known to almost everyone in the United 
States.” The ad and letters of the kind sent 
to Bennett Bros. are cataloged also as 
threats of the same character and for the 
same purpose, to frighten “off the retail 
customers.” Some of defendants’ repre- 
sentatives testified to lost customers, through 
“fear” of what Ronson “would do.’ This 
is pure hearsay and entitled to little if any 
weight unless corroborated by testimony 
of those who were alleged to have been 
frightened. Not one customer was called 
who confirmed the opinions of defendants’ 
agents that he had been frightened or de- 
terred from handling defendants’ lighters 
because of any act of Ronson or Art Metal. 
Defendants argue it was plaintiffs’ burden 
to produce negative testimony of lack of 
fear by the dealers. We know of no law 
on which a shift in the burden of proof in 
this case can be founded. 


Copyright 1953, Commerce Clearing House, Inc. 


Number 276—75 
9-24-53 


[News Releases] 


After the suits were filed it appears that 
defendants gave out news releases on the 
subject. * * * 


Defendants urge that their conduct in 
giving publicity to this suit is immaterial. 
If there were evidence of loss of business 
resulting from publicity given suits filed by 
plaintiffs, it might be hard to separate who 
was responsible for which publicity, among 
the parties to this case. 

There was no evidence offered of any 
news releases being issued by plaintiffs. 
Viewing the record as a whole the Court 
cannot find the documents and conduct of 
plaintiffs relied on by defendants was for the 
purpose of suppressing defendants’ business 
or frightening the public or that it did so. 


[Effect on Sales] 


What was the effect on defendants’ sales 
of these alleged acts of plaintiffs “against” 
defendants, chronologically arranged in the 
brief commencing on May 5, 1951 and end- 
ing in June, 1951? The acts were presented 
not only as evidence of promotion of mon- 
opoly in wick lighters by plaintiffs and to 
prevent injury to that monopoly by sale of 
butane lighters by defendants, but as show- 
ing how plaintiffs intimidated the retail 
dealer by fear of suits so they would not 
handle defendants’ lighters. Defendants’ 
Exhibit 10-A shows defendants had their 
best sales record in 1951, and that sales 
jumped from $69,178.06 in May to $205.985.49 
in June, reached a high for the year of 
$266,015.83 in September, 1951. 

There are other matters injected into the 
case by defendants, such as the number of 
patents plaintiffs own. We are unable to 
find in either of these subjects grounds for 
complaint by defendants. Defendants could 
not have suffered injury by either of them. 


[Import Limitations] 


In considering this evidence we have done 
so from the viewpoint of the individual act, 
and taking plaintiffs’ record as a whole, for 
conduct can be legal under the antitrust 
laws when examined as an isolated transac- 
tion, but as a part of a train of action it may 
be illegal. The only acts of plaintiffs which 
we find evidence a desire to limit competi- 
tion relate to foreign competition. Plain- 
tiffs did take part in securing the issuance 
of some treasury orders. These did prevent 
lighters from being imported to compete 
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with lighters made in this country. There 
is no evidence that these acts were part of 
any general scheme. They remain isolated 
acts of the plaintiffs. Instead of injuring 
other domestic manufacturers, and tending 
to create a monopoly in plaintiffs, we are 
impressed it would have the opposite effect. 
It kept out some foreign competition and 
left the weaker manufacturers in this country 
without that competition, which doubtless 
they were less able to meet than plaintiffs. 
There could have been no damage to de- 
fendants by any of these orders. The same 
conclusions apply to plaintiffs’ efforts to 
keep out Japanese imports. 

We find no substantial evidence, direct or 
circumstantial, of any conduct proscribed by 
law, singly or collectively, by plaintiffs or 
plaintiffs and others, tending or intended to 
effect a monopoly in the automatic cigarette 
lighter trade, or to suppress defendants’ 
sales, for protection of the automatic lighter 
business of plaintiffs or for any other un- 
lawful purpose. 


IV. 
Damages 


Although we find defendants have failed 
to carry the burden of proof on the merits 
of the case, we will rule on the damage claim. 
Defendants claim damage of two types: 
Loss of sales of lighters and cost of patent 
litigation. Defendants admit there was no 
loss in sales of pocket lighters, because 
war restrictions on metal prevented Brown 
& Bigelow “from manufacturing all of the 
pocket lighters it might have sold.” It would 
appear that the same restrictions would 
apply to the desk lighters. Defendants claim 
loss of sales on 17,529 desk lighters, at a 
profit of $21,996.79, due to plaintiffs’ ‘“mon- 
opolistic practices.” 

The rule of law on damages is not a 
matter of dispute. Defendants must prove 
a pecuniary loss to its business; it must be 
proven by facts from which their existence 
is logically and legally inferable. Possibility 
or conjecture as to the casual connection be- 
tween the wrong and the injury is insuff- 
cient. 

The cause of failure of defendants to sell 
the 17,529 desk lighters has not been traced 
to any act or acts of plaintiffs, lawful or 
unlawful, even by speculation. 

At the very threshold of this case plain- 
tiffs endeavored to secure from defendants 
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the basis of its claim for damages, by inter- 
rogatories. 

%* OK OK 

Apparently the desk lighters were not 
generally offered in competition with de- 
fendant until after the counterclaim in this 
suit was filed. Plaintiffs never at any time 
accused the desk lighter, in any way. 


Evidence in the record that could account 
for some loss of sales of butane desk lighters 
is: trouble with the lasting qualities of the 
gas cartridge (see testimony of Mr. Moss), 
“a very high price’ (see testimony of Mr. 
Oelsner), trouble in making deliveries (see 
testimony of Mr. Heinrich), loss of appeal 
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Even if there were proos of loss: of sales, 
traceable to plamitiffs” acts. here complained 
of, defendants’ method of computing damage 
has no support in law. Defendants. would 
take the measure of profits on its. business 
as a whole and apply it to a new product, 
without any evidence of cost of manufacture, 
cost of sales (of a new product) or net in- 
come from sales. See Central Coal & Coke 
Co. v. Hartman (8th Cir.)) 111 Fed. 96: 

Had defendants sustained their clatm on 
the merits, recovery of damages would have 
been restricted to proper attorneys’ fees and 
costs of litigation, in this case. 

Decree dismissing the counterclaim may 


to the public (see testimony of Mr. Moss}. be settled and submitted. 


[67,563] United States v. Northern California Plumbing and Heating Wholesalers 
Association, et al. 


In the United States District Court for the Northern District of California,, Southern 
Division. Civil No. 29170. Filed August 27, 1953. 


Case No. 992 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Consent Decree—Practices Enjoined—Price Fixing, Preparation of Price Publication, 
and Policing Prices—Wholesalers of Plumbing and Heating Supplies——A plumbing and 
heating wholesalers’ association, its secretary-manager, and wholesalers were enjoined by a 
consent decree from fixing prices; fixing discounts, mark-ups, and delivery charges; and 
using prices or pricing formulas contained in any publication designated by the defendants. 
Each defendant was enjoined from knowingly contributing to the preparation of amy 
publication containing prices or pricing formulas and from communicating to any defend- 
ant its own prices prior to the time when such prices first are announced to prospective 
purchasers. Also, the association and its secretary-manager were enjoined from preparing 
or distributing any prices, investigating or policing prices, and inducing any defendant to 
maintain or change its prices. 


See the Sherman Act annotations, Vol. 1, § 1240.141, 1530.10, 1590. 


Consent Decree—Applicability of Provisions—Persons in Active Concert Who Have 
Notice.—A consent decree provided, in part, that the decree shall be applicable to those 
persons, in active concert or participation with any defendant, who receive actual notice 
of the decree by personal service or otherwise. 


See the Sherman Act annotations, Vol. 1, J 1510.14. 


Consent Decree—Contingent Provision—Position of Defendant as Determining the 
Applicability of the Prohibitions——A consent decree entered in an action against an as- 
sociation, its secretary-manager, and member wholesalers provided that if, and for so long 
as, the secretary-manager shall (1) become engaged solely in business for himself as a 
wholesaler, he shall not be subject to specified provisions of the decree but shall be subject 
to provisions applicable to the wholesalers; (2) be employed solely by a wholesaler on a 
full time basis, he shall not be subject to specified provisions of the decree but shall be 
considered only as an employee of a wholesaler. 


See the Sherman Act annotations, Vol. 1, J 1550.20. 


Consent Decree—Permissive Provision—Credit Practices——A consent decree entered 
in an action against a plumbing and heating wholesalers’ association, its secretary-manager, 
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and wholesalers provided that nothing shall be deemed to adjudicate the legality or 
illegality of the activities of any defendant in the granting or withholding of credit, 
exchanging credit information with other interested parties, or participating in the activi- 
ties of any bona fide credit organization. 


See the Sherman Act annotations, Vol. 1, § 1540. 


For the plaintiff: Stanley N. Barnes, Assistant Attorney General; Edwin H. Pewett, 
Special Assistant to the Attorney General; Lloyd H. Burke, United States Attorney; and 
William D. Kilgore, Jr., Lyle L. Jones, and Marquis L. Smith. 


For the defendants: Melvin, Faulkner, Sheehan & Wiseman, by Harold L. Faulkner, 
for Northern California Plumbing and Heating Wholesalers Association; Coast Pipe & 
Supply Company; Grinnell Company of the Pacific; Slakey Bros., Inc.; Thomas F. Smith, 
Inc.; Tay-Holbrook, Inc.; Delta Pipe & Supply Company; Ralph Olsen; John E. Heaslett; 
and Dalziel Plumbing Supplies. Morrison, Hohfeld, Foerster, Shuman & Clark, by Herbert 
W. Clark, for Crane Co. Pillsbury, Madison & Sutro, by M. D. L. Fuller, for Pacific Can 
Company. David Livingston for Dallman Company. Rhein, Dienstag & Levin, by Edward 
Dienstag, for Heieck & Moran (Oakland); Heieck & Moran (Sacramento); and Heieck 
& Moran (San Francisco). Young, Hudson & Rabinowitz; by H. S. Young, for P. E. 
O’Hair & Co. and Western Plumbing Supply Company, Ltd. 


Final Judgment I 


Carter, District Judge [/n full text]: [Sherman Act] 
Plaintiff, United States of America, having The Court has jurisdiction of the subject 
filed its complaint herein on September 27, matter hereof and of the parties hereto. 
1949, the defendants having appeared, and The complaint states a cause of action 
plaintiff and the defendants named in para- 2ainst the defendants under Section 1 of 
graph II (a) hereof having severally con- the Act of Congress of July 2, 1890, entitled 
sented to the entry of this Final Judgment An Act to protect trade and Nee te 
Be teulealeot adjudi¢stipatoi; anys iesne ee ee ee ee ee 
. é Anat ly k asm ma t, as 
of fact or law herein and without admission SO™™MON'Y known as the Nixpararret 


: F amended. 
by any party in respect of any such issue; II 
Now, therefore, before any testimony has [Consenting and Non-Consenting 
been taken and without trial or adjudication Defendants | 


of any issue of fact or law herein and upon 
consent of the parties hereto, it is hereby 


Ordered, adjudged and decreed as follows: 


(a) The unincorporated defendants con- 
senting to the entry of this Final Judgment 
are: 


Name 


Fdentification Location 


John E. Heaslett 


Secretary-Manager, Northern 
California Plumbing & Heat- 


San Francisco, 
California 


ing Wholesalers Association 


Ralph Olsen 


Northern California Plumbing 
and Heating Wholesalers As- 
sociation . : eee 


Partner, Olsen & Heffernan 


An unincorporated association 


San Francisco, 
California 
San Francisco, 
California 


The corporate defendants consenting to the entry of this Final Judgment are: 


State of 
Incorpo- Principal Place 
Name of Corporation ration of Business 

Coast Pipe & Supply Company.... California San Francisco, Calif. 
Gramnen Compan Yaa rin aber. aeees es Illinois Chicago, Ill. ; 
Dallman Company Werte Bie Aes ee nee California San Francisco, Calif. 
Dalziel Plumbing Supplies........... California San Francisco, Calif. 
Delta Pipe &.Supplyisare .-aie week California Stockton, Calif. 
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State of 
Incorpo- Principal Place 
Name of Corporation ration of Business 
Grinnell Company of the Pacific. California San Francisco, Calif. 
Heieck & Moran (Oakland)........ : California Oakland, Calif. ; 
Heieck & Moran (Sacramento)...... California Sacramento, Calif. 
Heieck & Moran (San Francisco). California San Francisco, Calif. 
Pura Oualts 6: 1C Ose. . teeter an: California San Francisco, Calif. 
Pacific; Can (Companysuwt ate eee Nevada San Francisco, Calif. 
Slakey< Brose. Li Cet) eee aes California Sacramento, Calif. 
TNOMAS Te oll CDS LC Aarne ae ee California San Francisco, Calif. 
Tay-HOlbrookalnceea en eee eee California San Francisco, Calif. 
Western Plumbing Supply Company, ; 
EGGS £5 CA pe eee he eee ed California San Jose, Calif. 


(b) The defendant not consenting to the 
entry of this Final Judgment is George W. 
Lysaght, Owner, Current Price Bureau, San 
Francisco, California. 


III 
[Definitions] 


As used in this Final Judgment: 


(A) “Northern California Area” shall 
mean that part of the State of California 
north of 35 degrees 45 minutes north lati- 
tude and includes the counties of Monterey, 
Kings, Tulare, Inyo and all counties north 
thereof; 


(B) “Plumbing supplies” shall mean the 
various commodities used in the plumbing 
industry, including enamelware and vitreous 
chinaware fixtures, brass goods and trim, 
pipes, valves and fittings, sheet metal as 
used in the plumbing industry, lead, solder, 
oakum and plumber’s tools; 


(C) “Wholesaler” shall mean a person 
engaged in the business of purchasing 
plumbing supplies from various sources for 
resale to plumbing contractors, govern- 
mental agencies, industrial and other users 
and to retailers; a manufacturer who sells 
plumbing supplies to such purchasers 
through its own sales offices and branches 
located in the Northern California Area is 
also a wholesaler as defined herein only 
with respect to such sales; 


(D) “Person” shall mean an individual, 
partnership, firm, association or corporation, 
or any other business or legal entity; 


(E) “Prices” shall mean the selling prices 
of wholesalers for plumbing supplies; 


(F) “Pricing formulas” shall mean any 
figures, discounts, mark-ups, charges or 
methods used by a wholesaler to compute 
and determine actual prices. 
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IV 
[Applicability of Judgment] 


The provisions of this Final Judgment 
applicable to a defendant, shall apply to 
such defendant, its subsidiaries, officers, 
agents, servants, employees and attorneys, 
(insofar as such defendant conducts busi- 
ness in the Northern California Area) and 
to those persons in active concert or par- 
ticipation with any defendant who receive 
actual notice of this Final Judgment by 
personal service or otherwise. 


V 
[Price Fixing Enjoined] 


The defendant Northern California Plumb- 
ing and Heating Wholesalers Association, 
the defendant John E. Heaslett, and each 
of the defendant wholesalers, are, with re- 
spect to the sale of plumbing supplies to 
third persons, jointly and severally enjoined 
from entering into, adhering to, maintaining 
or furthering any agreement, understanding, 
plan or program with any other defendant 
or with any other wholesaler which has the 
purpose or effect of: 


(A) Fixing, determining, maintaining or 
stabilizing prices, through the use of pricing 
formulas or otherwise; 


(B) Fixing, determining, maintaining or 
stabilizing discounts, mark-ups, delivery 
charges, freight additions or allowances or 
other terms or conditions applicable to the 
sale or offering for sale of any item or class 
of items of plumbing supplies; 


(C) Using prices, pricing formulas, dis- 
counts, mark-ups, delivery charges or freight 
additions or allowances contained in any 
publication or other document designated 
by the said defendants or any of them, 
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Vi 
[Pricing Publication] 


Each defendant is enjoined from: 

(A) Knowingly contributing to the prepa- 
ration or distribution of any publication of 
any other defendant or any other person 
which contains prices or pricing formulas 
for plumbing supplies of other than identi- 
fied sellers; 


(B) In any manner communicating to 
any wholesaler or to any other defendant 
its own prices, discounts, delivery charges, 
freight additions or allowances prior to the 
time when the same first are announced to 
purchasers or prospective purchasers. 


VII 
[Distributing and Policing Prices] 


Each of the defendants Northern Cali- 
fornia Plumbing and Heating Wholesalers 
Association and John E. Heaslett is enjoined 
from: 

(A) Preparing or distributing any prices, 
pricing formulas, discounts, delivery charges, 
freight additions or allowances; 

(B) Investigating, checking or otherwise 
policing the prices, pricing formulas, dis- 
counts, delivery charges, freight additions 
or allowances of any wholesaler; 

(C) Inducing or attempting to induce 
any wholesaler or any other defendant to 
maintain or change his prices, pricing for- 
mulas, discounts, delivery charges, freight 
additions, allowances or other terms or 
conditions of sale; provided, however, that 
if, and for so long as, defendant John E. 
Heaslett shall (1) become engaged solely 
in business for himself as wholesaler, said 
defendant Heaslett shall not be subject to 
the terms of this Section VII but shall be 
considered as a wholesaler subject to each 
provision of this Final Judgment applicable 
to any other defendant wholesaler; (2) be 
employed solely by a defendant wholesaler 
on a full time basis, said defendant Heaslett 
shall not be subject to the terms of this 
Section VII but shall be considered, for the 
remaining provisions of this Final Judg- 
ment, only as an employee of said defend- 
ant wholesaler. 

AWA LT 


[Permissive Provision] 


Nothing herein shall be deemed to adjudi- 
cate the legality or illegality of the activities 
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of any defendant in the granting or with- 
holding of credit, exchanging credit infor- 
mation with other interested parties, or 
participating in the activities of any bona 
fide credit organization. 


IX 
[Inspection and Compliance | 


For the purpose of securing compliance 
with this Final Judgment, duly authorized 
representatives of the Department of Justice 
shall, on writter ~equest of the Attorney 
General or the Assistant Attorney General 
in charge of the Antitrust Division, and on 
reasonable notice to any defendant, made to 
its principal office, be permitted, (A) reason- 
able access, during the office hours of such 
defendant, to all books, ledgers, accounts, 
correspondence, memoranda, and other rec- 
ords and documents in the possession or 
under the control of such defendant, relat- 
ing to any of the matters contained in this 
Final Judgment, and (B) subject to the 
reasonable convenience of such defendant, 
and without restraint or interference from 
it, to interview officers and employees of 
such defendant who may have counsel 
present, regarding any such matters. Upon 
such request, the defendant shall submit 
such written information with respect to 
any of the matters contained in this Final 
Judgment as from time to time may be 
necessary for the purpose of the enforce- 
ment of this Final Judgment. No infor- 
mation obtained by the means permitted in 
this Section IX shall be divulged by any 
representative of the Department of Justice 
to any person other than a duly authorized 
representative of the Department except in 
the course of legal proceedings in which 
the United States is a party for the pur- 
pose of securing compliance with this Final 
Judgment or as otherwise required by law. 


x 
[Jurisdiction Retaned] 

Jurisdiction is retained by this Court for 
the purpose of enabling any of the parties 
to this Final Judgment to apply to this 
Court at any time for such further orders 
or directions as may be necessary or ap- 
propriate for the construction or carrying 
out of this Final Judgment, for the amend- 
ment or modification of any provisions 
thereof, the enforcement of compliance 
therewith, and for the punishment of vio- 
lations thereof. 
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[] 67,564] General Electric Company v. Sugerman’s Inc. 
In the United States District Court for the Middle District of Pennsylvania. Civil 


Action Nv. 4760. Dated September 10, 1953. 


Pennsylvania Fair Trade Act 


Resale Price Maintenance—Enforcement of Fair Trade Prices—Preliminary Injunc- 
tion—Sufficiency of Evidence.—A motion for a preliminary injunction to enjoin a retailer 
from offering for sale or selling commodities at prices which are less than the stipulated 
fair trade prices was denied where the evidence failed to make out a clear case requiring 
drastic action on the part of the court in order to prevent irreparable injury. The evidence 
presented to the court, but not offered in evidence, consisted of the following: an affidavit 
by a person stating, among other things, that he is the manager of the plaintiff's fair 
trade section; a copy of a fair trade agreement with a company, without a list of fair 
trade prices; and newspaper clippings showing advertisements by the retailer of the 


plaintiff's commodities at certain prices. 


See the Resale Price Maintenance Commentary, Vol. 2, § 7354; State Laws anno- 


tations, Vol. 2, J 8724. 


For the plaintiff: Walter L. Hill, Jr.. Scranton, Pa. 


For the defendant: Z. R. Bialkowski, Scranton, Pa. 


Opinion 
[Prelimimary Injunction Sought] 


Warson, Chief Judge [Jn full text]: This 
is an action in which the General Electric 
Company, the plaintiff, seeks to enjoin 
Sugerman’s Inc., the defendant, from offer- 
ing for sale or selling at retail certain com- 
modities manufactured by it at prices which 
are less than stipulated fair trade list retail 
prices established by plaintiff. 


In the complaint the plaintiff demands 
judgment: 


“(1) Temporarily restraining and pre- 
liminarily enjoining both the corporate 
defendant, Sugerman’s, Inc., its officers, 
agents, employees and all persons acting 
under the authority or control of said 
defendant, from willfully and knowingly 
advertising, offering for sale or selling, at 
retail, in the Commonwealth of Pennsyl- 
vania, any of said commodities manu- 
factured by Plaintiff, at prices which are 
less than the stipulated minimum retail 
resale prices now or hereafter established 
therefor by the Plaintiff, pursuant to said 
agreements, Exhibit ‘A’ hereto; 

“(2) Permanently enjoining the corpo- 
rate defendant, its officers, agents, em- 
ployees and all persons acting under the 
authority or control of said defendant 
from willfully and knowingly advertising, 
offering for sale or selling, at retail, any 
of said commodities manufactured by 
Plaintiff, at prices which are less than the 
stipulated minimum retail resale prices 
now or hereafter established therefor by 
Plaintiff, pursuant to said agreements.” 


{ 67,564 


The plaintiff moved for a preliminary 
injunction. The Court fixed September 9, 
1953, at Scranton, as the time and place 
for the hearing on the application for a 
preliminary injunction. Hearing was duly 
held and the matter is now before the Court 
for disposition. 


[Evidence] 


The evidence consists of affidavits and 
newspaper clippings: Affidavit by Robert 
C. Walton, stating inter alia that he is 
menager of Fair Trade Section—Small Appli- 
ance Division of the General Electric Com- 
pany; Copy of Fair Trade Agreement with 
Hartman Electric Company. No list of fair 
trade prices attached; Scranton newspaper 
clippings showing advertisements by the 
defendant of commodities manufactured by 
plaintiff for sale at certain prices. Papers 
and pleadings in the case were presented to 
the Court but were not offered in evidence. 


[Injunction Denied] 


That which is before the Court fails to 
make out a clear case of necessity for a 
preliminary injunction at this time and 
otherwise irreparable injury and under such 
circumstances, a preliminary injunction 
should not issue. 


It may be that legal proof at the hearing 
on merits, which hearing should be in the 
near future, of the facts alleged in the 
complaint and amended complaint will 
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establish facts which will entitled the plain- In my opinion, this case presents a situ- 

tiff to the relief sought. ation which does not require drastic action 
A preliminary injunction is necessarily on the part of the Court in order to prevent 

drastic in its nature and the Court should, ‘treparable injury. 

therefore, use great care in its discretion The motion for a preliminary injunction 

to grant it. will be denied. 


[| 67,565] Seatrain Lines, Inc. v. Pennsylvania Railroad Company, Atlantic Coast 
Line Railroad Company, Louisville & Nashville Railroad Company, Southern Railway 
Company, Baltimore and Ohio Railroad Company, Seaboard Air Line Railroad Company, 
Erie Railroad Company, and Association of American Railroads. 

in the United States Court of Appeals for the Third Circuit. No. 10,944. Argued 
June 16, 1953. Filed September 10, 1953. 

Appeal from the United States District Court for the District of New Jersey. 


Clayton Antitrust Act and Sherman Antitrust Act 


Antitrust Action Against Common Carriers—Jurisdiction of Court and of Adminis- 
trative Agency—Doctrine of Primary Jurisdiction—Res Judicata.—A district court did 
not have jurisdiction over allegations of a complaint by a water carrier (engaged in the 
transportation of freight in loaded freight cars) charging that railroads conspired to 
exclude it from participating in an agreement among railroads for the unrestricted inter- 
change of freight cars, regardless of the existence of through route connections, by 
adopting a rule providing that freight cars must not be delivered for water transportation 
without permission of the owners. The interchange agreement was carried out under the 
sanction of the Interstate Commerce Commission, whose power to regulate such agree- 
ments is plenary; and the rule was but declaratory of the normal privilege of a private 
owner to say what shall be done with its equipment. The granting of the water carrier’s 
request for judicial action which would result in the modification of the agreement would 
infringe the primary jurisdiction of the Commission. 

However, the Commission has ruled that it lacks the power to require other than 
through route participants to make their cars available to the water carrier. Therefore, 
since this ruling is res judicata, the court has jurisdiction over those allegations which 
alleged that the railroads conspired to cause individual railroads, which do not share 
through routes with the water carrier, to deny it permission to use their freight cars. 
Whatever relief may be appropriate under the antitrust laws can be granted without 
encroachment tipon any area of Commission concern or violation of the prohibition of 
Section 16 of the Clayton Act. Similarly, allegations concerning activities designed to 
discourage shippers from using the facilities of the water carrier are complaints of con- 
duct which can be remedied without interfering with the Commission’s jurisdiction. 
However, with respect to the latter allegations, insofar as they concern withholdings by 
defendants participating with the water carrier in through routing (over which the Com- 
mission has jurisdiction), the court does not have jurisdiction. The complaint was 
required to be amended to contain only such allegations as were within the court’s 
jurisdiction. 

See the Federal Laws annotations, Vol. 1, § 666; Sherman Act annotations, Vol. 1, 
§ 1021.441, 1640.201, 1640.529; Clayton Act annotations, Vol. 1, { 2036.56. 

For the appellant: Crawford Jamieson (Jamieson & Walsh) and Carl E. Newton and 
Theodore S. Hope, Jr. (Donovan, Leisure, Newton & Irvine). 

For the appellees: Hugh B. Cox (Covington & Burling); Joseph F. Eshelman; Sackett 
M. Dickinson; Pitney, Hardin & Ward; James J. Langan (Emory, Langan & Lamb); 
Duane E. Minard (Minard, Cooper, Gaffey & Webb); Carey, Schenk & Jardine; Francis 
M. Shea (Shea, Greenman, Gardner & McConnaughey); Thomas L. Preston and J. Carter 
Fort; and George L. Haskins. 

Vacating a judgment of the U. S. District Court, District of New Jersey, 1952 Trade 
Cases | 67,355, certiorari denied U. S. Supreme Court, 345 U.S. 916. 


Before Marts, McLaucuHrin and Hastig, Circuit Judges. 


Opinion of the Court jurisdictional grounds a complaint of viola- 


Hasrtiz, Circuit Judge [In full text]: This tion of the antitrust laws wherein plaintiff, 
is an appeal from an order dismissing on Seatrain Lines, Inc., alleges that the de- 
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fendant railroads and associations of rail- 
roads have injured it by concerted action in 
restraint of trade. Seatrain seeks both in- 
junctive relief and damages. 


[Allegations of Complaint], 


The complaint is lengthy, 36 pages of 
allegations and 8 pages of prayers, in all 
44 printed pages in the record on appeal. 
However, summation of certain important 
allegations will suffice to place in context 
and focus the principal contentions of the 
parties in the district court and on this 
appeal. 

Seatrain is a common carrier by water 
operating in interstate commerce under 
certification and sanction of the Interstate 
Commerce Commission. The present con- 
troversy concerns its business of carrying 
loaded railway freight cars by specially de- 
signed and adapted ships between the ports 
of New York, New Orleans, Texas City 
and Savannah. At these terminal points 
loaded cars are delivered to and removed 
from the dock by railway. Between ship- 
side tracks and the ship itself direct transfer 
of freight cars is accomplished by special 
hoisting equipment, 


This combined rail and water carriage 
is competitive with, and in many cases 
cheaper than, carriage entirely by rail be- 
tween the same terminal points. To elimi- 
nate this competition defendants have engaged 
in concerted action calculated to hamper 
the normal conduct of the Seatrain enter- 
prise. Particularly, it is alleged that the 
defendants have conspired to exclude Sea- 
train from participating in a nation-wide 
arrangement of all the railroads for un- 
restricted interchange among themselves of 
freight cars owned by any of them. Also, 
it is said that defendants have conspired 
to cause individual railroads to deny Sea- 
train permission to receive and carry their 
freight cars. A third group of allegations 
concerns various expedients such as dis- 
semination of misinformation disparaging 
Seatrain’s service, harassment of Seatrain 
with protracted litigation maintained in bad 
faith, and refusal to perform various duties 
of cooperation incumbent upon the defend- 
ants under the Interstate Commerce Act 
in connection with land-sea routings of 
freight via Seatrain, all said to have been 
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employed by defendants pursuant to a con- 
spiracy to discourage and prevent shippers 
from shipping via Seatrain. Seatrain says 
the continuing conspiracy of defendants to 
boycott and obstruct its business already 
has cost it more than fifty million dollars. 
Accordingly, it seeks in this action to re- 
cover treble damages under the Clayton 
Act and to obtain a number of injunctive 
orders directed against various types of dis- 
criminatory and injurious conduct of which 
it complains. 


[Prior Administrative Rulings| 


In determining whether the complaint 
states a case appropriate for judicial relief 
we will consider the foregoing principal 
groups of allegations separately. First, and 
apparently most important in the contem- 
plation of the parties, are the allegations 
made and the relief sought with reference 
to the boycotting of Seatrain in the inter- 
change and use of railroad owned freight 
cars. 


In this major aspect the present lawsuit 
continues a 20 year controversy between 
Seatrain and a large part of the railroad 
industry. In various earlier proceedings 
before the Interstate Commerce Commis- 
sion the present parties have contested the 
issue whether and in what circumstances 
railroads are required to permit Seatrain 
to take and transport their freight cars. 
The railroads have insisted that no railroad 
is under a duty to permit Seatrain to use 
and transport its cars. Seatrain has in- 
sisted that it is entitled to the same general 
privilege of unrestricted interchange of cars 
as exists among the railroads themselves. 


Beginning with Investigation of Seatrain 
Lines, Inc., 1935, 206 I. C. C. 328, the Com- 
mission has considered these opposing con- 
tentions and has resolved them by taking 
and adhering to an intermediate position. 
In the cited proceeding the Commission 
decided that under the Interstate Commerce 
Act it could and would require those rail- 
roads which choose or by Commission dic- 
tate are required to participate with Sea- 
train in through routes* to permit the un- 
restricted use and transportation of their 
freight cars by Seatrain as one of the pro- 
cedures essential to the proper operation 
of through routing arrangements. But it 


1“A ‘through route’ is an arrangement, ex- 
press or implied, between connecting . . . 
[carriers] for the continuous carriage of goods 
from the originating point on the line of one 
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carrier to destination on the line of another.’ 
See Thompson v. United States, 1952, 343 U. S. 
549, 556. 
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also decided that Congress had not em- 
powered it to impose any such requirement 
on railroads which were not in through 
route relationship with Seatrain. These 
rulings and the distinction they reflect are 
set out in plain language: 


“We find nothing in the act imposing 
any duty upon or giving us jurisdiction 
to require a rail carrier to permit delivery 
of its cars to a water carrier where 
through routes between such rail and 
water carriers do not exist. si 

“There is no duty to interchange cars 
with Seatrain resting on those defend- 
ants who are not parties to through 
routes with it, pueZ06 Ma Gy Gar 343 


In that proceeding the Commission did 
not undertake to decide what railroads were 
or should be participants in through routing 
arrangements with Seatrain. That problem 
was considered and appropriate rulings made 
somewhat later in Seatrain Lines, Inc. v. 
Akron, Canton & Youngstown Ry., 1938, 226 
I. C. C. 7. In that case the Commission 
again declared the duty of through route 
participants to permit Seatrain to use their 
cars. But this still did not settle the matter. 
For Seatrain soon complained that its 
service was being hampered by refusals of 
railroads to make their cars available to it, 
contrary to the principles and rulings enunci- 
ated by the Commission. On Seatrain’s 
motion, the Commission reopened the car 
service controversy. After hearings the 
Commission reaffirmed and applied the 
principles declared in the earlier Investiga- 
tion of Seatrain Lines and affirmatively 
ordered those railroads found or required 
to be in through route relationship with 
Seatrain to cease and desist from prohibit- 
ing the interchange of their cars with Sea- 
train and to charge Seatrain the same per 
diem rate as prevailed among the railroads 
themselves, with other terms and conditions 
to be negotiated. Hoboken Mfgrs. RR. v. 
Abilene & So. Ry. Co., 1941, 248 I. C. C. 109. 


Dissatisfied with this order, the railroads 
sought its review in an appropriate pro- 
ceeding before a statutory three-judge 
district court in New Jersey. The court sus- 
tained the Commission’s power and action 
as to land-sea through routing in interstate 
commerce, but found that the Commission 
lacked power to require car exchange where 
Seatrain moved in foreign commerce. Penn- 
sylvania Ry. v. United States, 1943, 55 F. 
Supp. 473. The railroads appealed the rul- 
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ing as to interstate commerce and Seatrain 
appealed the ruling as to foreign commerce. 
The Supreme Court held that the Commis- 
sion had been right as to both interstate 
and foreign traffic. United States v. Pennsyl- 
vania Ry., 1945, 323 U. S. 612. Quite obvi- 
ously this ruling was limited by the fact 
that only the obligations among partici- 
pants in through routing were before the 
courts. The rights and duties of the non- 
participants in through routing were not 
adjudicated or even discussed in the opin- 
ions. The parties had not elected to seek 
judicial review of the Commission rulings 
on this latter situation. 


[Trial Court Ruling | 


Such is the essential decisional back- 
ground of the present new effort of Seatrain 
to obtain redress for car withholdings by 
non-participants in through routing on the 
theory that such withholdings have been 
caused by a conspiracy in violation of the 
antitrust laws. It is in the light of these 
earlier proceedings and decisions that we 
must consider the decisive ruling of the 
district court that as a matter of judicial 
policy no relief should be given with respect 
to any aspect of car withholdings because 
this entire matter is within the control and 
primary jurisdiction of the Interstate Com- 
merce Commission, and that injunctive 
relief must be withheld for the further rea- 
son that Section 16 of the Clayton Act 
expressly deprives private persons of access 
to the federal courts for equitable relief 
against a carrier “in respect of any matter 
subject to the regulation, supervision, or 
other jurisdiction of the Interstate Com- 
merce Commission.” 15 U. S. C. § 26. 


The district court recognized that Sea- 
{rain is now complaining about its inability 
to use cars owned by railroads not in 
through route relationship with it, and cars 
of such ownership only. The court further 
recognized that the Commission has ruled 
that it has no power to regulate or control 
car interchange in this situation. However, 
the district court believed and held that the 
Commission had been mistaken in its con- 
clusion that it lacked power to require 
other than through route participants to 
make their cars available to Seatrain. The 
district court based its conclusion on im- 
plications of the Supreme Court opinion in 
United States v. Pennsylvania Ry., supra, and 
upon 4ts own analytical consideration of 
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various provisions of the Interstate Com- 
merce Ack 


[Res Judicata and Primary Jurisdiction] 


We do not decide whether we would 
agree with the district court if this were an 
open matter. For, as concerning this law- 
suit, we think the question of Commission 
power over car withholdings by railroads 
not in through route relationship with Sea- 
train is foreclosed by the rulings already 
made by the Commission itself. Normally, 
if such an issue, albeit concerning the juris- 
diction of the tribunal itself, has once been 
decided between the parties by a competent 
court, another court will not permit the 
matter to be relitigated between the same 
parties in another case. Stoll v. Gottlieb, 
1938, 305 U. S.. 165; Sherrer v. Sherrer, 
1948, 334 U. S. 343... This rule of repose 
is doubly justified in the rare case in which 
the party who won on an issue in the first 
case attempts to obtain a contrary ruling 
in the second litigation, as the railroads are 
trying to do here. Cf. Scarano v. Central 
I oie ING valley, BY (Give, OSS) ACB IB Zeal SiGe 
The present case does present the addi- 
tional consideration that the first decision 
was by the Interstate Commerce Commis- 
sion, an administrative tribunal, rather than 
a court. But in the circumstances that 
should make no difference. There was a 
contested proceeding before the Commis- 
sion, with decision depending upon the 
present issue and the present parties taking 
opposite sides upon it. Res judicata should 
and does apply. Sunshine Coal Co. v. Adkins, 
1940, 310 U. S. 381; Dennison v. Payne, 
2 Cir. 1923, 293 Fed. 333; Ogino v. Black, 
1952304 Ne Ye 872 LOOM Ne Ede 4 
cf. Chicago R. I. & P. Ry. v. Schendel, 
1926, 270 U. S. 611. 


Moreover, through this invocation of res 
judicata we achieve a result in accord with 
the principles of “primary jurisdiction” 
which the Supreme Court has worked out 
for the better functioning of federal courts 
and administrative agencies in areas where 
both have legitimate concern. Here the 
Commission has considered the matter of 
car exchange between Seatrain and the rail- 
roads, both participants and non-participants 
in through routing. It has defined the 
limits of its power and has acted accord- 
ingly. Now a charge of conspiracy in re- 
straint of trade in connection with such 
car exchange brings aspects of thi8 matter 
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within the normal area of judicial concern 
under the antitrust laws. Whatever restraint 
the rules of primary jurisdiction may im- 
pose upon a court asked to regulate conduct 
merely of potential concern to an admin- 
istrative agency, we think that, once the 
administrative agency has made a decisive 
ruling defining its interest in the matter, 
any meaningful judicial recognition of pri- 
mary administrative jurisdiction must re- 
spect the administrative ruling actually made. 
To disregard that ruling, as defendants urge 
here, on the basis of judicial opinion that the 
Commission ought and perhaps will change 
its position in the future, is not, in our 
view, a proper application of the primary 
jurisdiction concept. 


[Principal Grievance] 


Thus guided by what the Commission has 
decided as to the area of its own concern, 
rather than what we may think about the 
soundness of that decision, we turn again 
to the grievances stated and the relief 
sought in Seatrain’s present complaint. 
Seatrain itself concedes that its principal 
and most serious grievance is stated in its 
complaint of the discriminatory character 
and unfair operation of the agreement 
among the railroads to exchange cars freely 
with each other, but not with Seatrain, and 
its request for judicial action calculated to 
modify this discriminatory agreement and 
to redress the injury which has resulted 
from it. Here we think the court is asked 
to infringe the primary jurisdiction of the 
Commission. 


[Car Service Agreement and Rule] 


In somewhat greater detail the situation 
of which Seatrain complains principally is 
this. The railroads of the United States 
through the instrumentality of the Associa- 
tion of American Railroads have agreed 
among themselves that railroad owned freight 
cars shall be freely interchanged and recip- 
rocally licensed among railroads as the 
exigencies of trafic may require. It is 
wholly immaterial whether the car owning 
railroad has any through route connection 
with the railroad which has occasion to 
take and use its equipment. The detail of 
this free interchange is spelled out in a 
formalized Car Service and Per Diem Agree- 
ment and the entire arrangement is carried 
out under sanction of the Interstate Com- 
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merce Commission.” The power of the 
Commission to regulate and control such 
car interchange among the railroads them- 
selves is plenary, subject of course to the 
requirement that its impositions be reason- 
able. Indeed, Section 1 (14) (a) of the In- 
terstate Commerce Act expressly empowers 
the Commission to “establish reasonable 
rules, regulations and practices with respect 
to car service by common carrier by rail- 
road subject to this chapter, including the 
compensation to be paid and other terms 
of any contract, agreement, or atrangement 
for the use of any locomotive, car, or other 
vehicle not owned by the carrier using it 
(and whether or not owned by another 
carrier), and the penalties or other sanc- 
tions for non-observance of such rules, 
regulations, or practices.” 49 U. S.C. §1 
(14) (a). In recent years the Commission has 
exercised its power by conducting an elaborate 
investigation to determine “whether the rules, 
regulations, and practices with respect to the 
use, control, supply, movement, distribution, 
exchange, interchange and return of railroad 
freight carrying cars are unreasonable, or 
otherwise unlawful,” with a view to devis- 
ing “ways and means of making the best 
use of the available car supply” and deter- 
mining “whether the Commission should 
promulgate car service rules.” See Car- 
Service, Freight Cars, 1947, 268 I. C. C. 687. 
While this investigation did not reveal any 
present need for revision of the existing car 
interchange agreement or for the imposition 
of overriding rules by the Commission it- 
self, the plenary power of the Commission 
was and is clear. 


This contrasts with the Commission’s 
finding of lack of power, as declared in 
Investigation of Seatrain Lines, supra, to 
control car interchange between Seatrain 
and railroads not in through route relation- 
ship with it. However, the railroads them- 
selves have covered this situation in their 
Car Service Agreement. Car Service Rule 4 
provides that “cars of railroad ownership 
must not be delivered to a steamship, ferry 
or barge line for water transportation, with- 
out permission of the owners, filed with the 
Car Service Division,” and the Commis- 
sion says it has nothing to do with such 
defining of the relationship between Sea- 
train and railroads which do not share 
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through routes with it. In this connection 
it is noteworthy that Car Service Rule 4 
is, on its face, but declaratory of the normal 
privilege of a private owner, absent any 
over-riding duty imposed in the public in- 
terest, to say, in the exercise of its inde- 
pendent judgment, what shall be done with 
its own equipment. 


[Car Exchange Agreements Cannot 
Be Attacked| 


In this situation Seatrain now asks the 
federal courts to decide that the present 
rule of unrestricted car interchange among 
the railroads is unlawful unless it shall be 
so modified and applied as to give Seatrain 
the same status and privileges as a railroad 
under it. In other words Seatrain wants 
the courts to say the railroads may not 
rightfully do something which the Com- 
mission alone is empowered to regulate and 
control unless they shall in addition do 
something else which goes beyond the area 
of Commission concern. Such use of ju- 
dicial power to condition or require an 
enlarging modification of an arrangement 
which is presently effective under Commis- 
sion jurisdiction and sanction is just such 
an interference with the administrative pre- 
rogative as the doctrine of primary juris- 
diction is designed to prevent. See Georgia 
v. Pennsylvania Ry., 1945 [1944-1945 TraprE 
Cases § 57,344], 324 U. S. 439, 460-61. We 
hold that the entire effort to have the courts 
require modification of car exchange agree- 
ments to include Seatrain or penalize the 
railroads for maintaining the present car 
exchange arrangements which discriminate 
against Seatrain must fail. Despite the 
charge that the present situation is the 
result of a conspiracy against Seatrain the 
Commission sanctioned agreement may not 
be altered by the courts or its present limi- 
tations dealt with as an actionable wrong. 


[Court Has Jurisdiction Over 
Other Grievances | 


But there is more to the present com- 
plaint. Seatrain says that the defendants 
have conspired to cause individual rail- 
roads, which do not share through routes 
with it, to deny Seatrain permission to 
use and carry their freight cars. The Com- 


2 Subsections (10) and (11) of Section 1 of the 
Interstate Commerce Act impose on the rail- 
roads the duty of establishing and observing 
‘just and reasonable rules, regulations, and 
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practices’? which will provide ‘‘adequate car 
service,’’ including the ‘‘exchange’”’ and “‘inter- 
change’ of cars. 49 U. S.C. $1. 
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mission has plainly ruled that it has no 
control or authority over such withholdings. 
And we already have decided that this 
ruling is res judicata here. It follows that 
whatever relief, whether by injunction or 
the award of damages, may be appropriate 
under the antitrust laws in connection with 
this aspect of the alleged conspiracy can be 
granted without encroachment upon any 
area of Commission concern or violation of 
the prohibition of Section 16 of the Clayton 
Act against enjoining activity within the 
regulatory power of the Commission. 

Similarly, many of the allegations about 
activities designed to discourage shippers 
from shipping via Seatrain are complaints 
of conduct which can be restrained or made 
the subject of damages without any pres- 
ently apparent likelihood of interference 
with anything that the Commission has 
done or may wish to do within its jurisdic- 
tion. However, there also are allegations 
that this conspiracy to discourage shippers 
has involved refusal by those defendants 
which participate with Seatrain in through 
routing to perform various acts of coopera- 
tion incumbent upon them under the Inter- 
state Commerce Act. As Seatrain itself has 
recognized, the Commission can provide 
a remedy for this kind of misconduct and, 
therefore, even though the misconduct may 
flow from a conspiracy in restraint of trade, 
the courts should leave redress to the Com- 
mission. Cf. United States Navigation Co. v. 
Cope Si. Sy (CO VORA, Ce Mp tS a yek 
Accordingly, Seatrain stipulated in the dis- 
trict court “to eliminate from its complaint 
those prayers which relate to relief in 
respect of through routes, joint rates, divi- 
sions, bills of lading, switching, billing 
credit and loss-and-damage claims,” and 
particularly that 


“The specific prayers for injunctive 
relief so abandoned and withdrawn are 
those contained in the following sub- 
paragraphs of paragraph 1 of the prayer: 
(5)5%, (ey CUS) ia Gar Cent) enw), 
and to the extent that they relate to the 
matters covered by said subparagraphs, 
but not as they relate to other subpara- 
graphs of paragraph 1, subparagraphs (p), 
and (q).” 


[Amended Complaint Required] 


The last part of this stipulation with- 
drawing, yet not wholly withdrawing, in- 
dicated portions of the complaint highlights 
a difficulty which we experience in con- 
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sidering the various matters involved in the 
complaint which do not infringe primary 
administrative jurisdiction. In statement 
and in embodiment in the structure of the 
pleading these matters of present judicial 
cognizance are not clearly separate and dis- 
tinct from matters relating to the car ex- 
change agreement with which the courts 
should not interfere. We think it will make 
for clarity and assured avoidance of en- 
croachment upon Commission jurisdiction 
for the allegations about conspiracy to in- 
fluence the individual decisions of railroads 
on the interchange of their cars to be pre- 
sented in a complaint that avoids any attack 
upon or attempt to modify the car service 
agreement itself. So too, the alleged inter- 
ference with customers by means beyond 
Commission control should be divorced 
from charges of customer interference by 
means within Commission control. There- 
fore, we think this case should not proceed 
upon the admixture of appropriate and in- 
appropriate allegations and prayers which 
constitutes the present complaint, but rather 
that the judgment of dismissal should be 
vacated with leave to the plaintiff within 
a reasonable time to be fixed by the district 
court to file an amended complaint which 
shall contain only such matter as is appro- 
priate under the analysis and conclusions 
stated in this opiion, and that in case the 
plaintiff does not file such an amended 
complaint within the time limited judgment 
of dismissal should again be entered. 


[Less Important Claims Not Waived] 


We have not overlooked the more far 
reaching contention of the defendants that 
all else in the complaint is so subsidiary to 
Seatrain’s demand for full integration in the 
car service agreement that the present dis- 
missal should stand without modification. 
Indeed, in its above cited stipulation for 
abandonment of certain allegations and 
prayers Seatrain has stated that its 


“primary and immediate need is relief in 
the matter of access to the national 
freight car pool. It does not wish to 
have that issue confused or delayed by 
the interpolation of arguments arising 
from its prayer for relief as to far less 
important aspects of the means employed.” 


However, we think that neither this state- 
ment nor rather similar statements of coun- 
sel during the hearing on the motion to 
dismiss should preclude Seatrain, if it so 
desires, from seeking redress for what it 
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has characterized as “far less important 
matters” in a situation where the court can- 
not afford what Seatrain regards as its 
“primary and immediate need.” A division 
of jurisdiction between court and commis- 
sion in the interest of orderly administra- 
tion does not minimize the seriousness of 
conspiracy in restraint of trade and should 
not deprive a litigant of the privilege of 
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seeking judicial relief for even the “less 
important” aspects of such conspiracy when 
the court can consider and act upon them 
without invading the administrative province. 

The judgment of the district court will 
be vacated and the cause will be remanded 
for further proceedings not inconsistent 
with this opinion. There shall be no award 
of costs in this court. 


1948 Holding Corporation, et al. v. Loew’s Inc., et al. 


In the Supreme Court of Bronx County, State of New York. Special Term, Part I. 


130.N. Y. L. J. 362. Dated September 8, 1953. 


New York Donnelly Antitrust Act 


State Laws—Conspiracy—Scope of Examination Before Trial—A motion for exami- 
nation of defendants before trial in an action charging a conspiracy was granted as to 
those matters to which no objections had been made by the defendants, although the 
motion would have been denied if the defendants had made objections to the other 
matters. The complaint was based almost entirely upon information and belief, and 
the affidavit in support of the motion did not disclose the sources of information or the 
grounds for belief. The information sought related to matters which transpired a long 
period of time before the date of the alleged conspiracy. As to the defendants which 
are business competitors, an examination on any matters which are not clearly germane 
to the issues will not be permitted. 


See the State Laws annotations, Vol. 2, { 8615. 
For the plaintiffs: Monroe E. Stein, New York, N. Y. 


For the defendants: J. Robert Rubin for Loew’s Inc., Parkchester Amusement 
Corp., and Nicholas Schenck; Newgass and Frisch for United Artists Theatre Circuit, 
Inc.; Phillips, Nizer, Benjamin and Krim for United Artists Corp.; Louis Phillips for 
Paramount Film Distributing Corp.; and Davis, Polk, Wardwell, Sunderland and Kiendl, 
trial counsel for Loew’s Inc., Parkchester Amusement Corp., and Nicholas Schenck; @ 
all of New York, N. Y. 


[Motion for Examination] 


FRANK, Justice [Jn full text except for 
omissions indicated by asterisks]: This is a 
motion for the examination before trial of 
the defendants and for discovery and in- 
spection in an action for a permanent in- 
junction charging a conspiracy violative of 
Section 340 (Donnelly Act) of the Gen- 
eral Business Law. There are eleven de- 
fendants. The examination of each of the 
corporate defendants is sought through 
from one to seven officers and “managing 
agents.” An examination of one of the 
plaintiffs is now being conducted by the 
defendants. 


[Alleged Conspiracy] 


Plaintiffs allege that prior to September 
15, 1952, moving pictures distributed by de- 
fendants Loew’s, Paramount and United 
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Artists were made available to the Square, 
Interboro and Pilgrim Theatres on an avail- 
ability of seven days after the conclusion 
of the run of the pictures at Loew’s Ameri- 
can Theatre; that after the aforementioned 
date, the defendant distributors made the 
pictures available to the Interboro and Pil- 
grim Theatres on the same day as the 
American Theatre, without according the 
same privilege to the Square Theatre. 
The plaintiffs allege that this placed the 
Square Theatre at an unfair disadvantage in 
competing with the Interboro and Pilgrim 
Theatres. The defendants assert that a 
change in the availability of pictures to 
Interboro and Pilgrim Theatres admit- 
tedly occurred on September 12, 1952, for 
valid business reasons. The plaintiffs con- 
tend that the change made was not due to 
legitimate business reasons, but because of 
“pressures” brought upon Loew’s by rea- 
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son of the personal relationship of the 
individual defendants, and, in addition 
thereto, ail defendants conspired to alleviate 
the straightened financial position of the de- 
fendant Skouras. 


[Information Sought] 


In an attempt to prove the conspiracy, 
the plaintiffs have embarked upon a long 
exploratory voyage on a uncharted sea. 
The lengthy complaint is almost entirely 
based upon information and belief. The 
affidavit submitted in support of the motion 
makes no attempt to disclose the sources 
of the plaintiff’s information or the grounds 
for their belief. Although the conspiracy 
allegedly took effect in September, 1952, 
the plaintiffs seek to examine as to matters 
which transpired prior to 1940. They seek 
to ascertain the business and financial ar- 
rangements between the defendants many 
years before the alleged discriminatory 
practice against them occurred, before they 
had any actionable interest in the subject 
matter of the litigation, and at a time 
when, according to the complaint, the treat- 
ment accorded to them was similar to the 
arrangement existing among the defendants 
and concerning which they have no griev- 
ance. 


[Disposition of Motion] 


So sweeping an examination cannot be 
permitted (Frisching et al. v. Central New 
York Power Corporation, 89 N. Y. S. 2d 
FOA) ig CR 


Several of the defendants, as between 
themselves, are business competitors. This 
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court will not subject them to an examina- 
tion on any matters which are not clearly 
germane to the issues in the case. 


Were it not that the defendants have 
made no objection to an examination upon 
certain items sought in the notice of mo- 
tion, the court would deny this application 
for the reasons stated. The motion to 
examine the defendants is therefore granted 
to the extent of directing an examination 
as to those matters and items to which no 
objections have been made by the defend- 
ants. The production of books and records 
is limited for the purpose of refreshing the 
recollection of any of the persons examined. 


The motion is otherwise denied without 
prejudice to a new application if the exami- 
nation fails to furnish the plaintiffs with the 
necessary pertinent and material informa- 
tion. If there be a subsequent application, 
it is suggested that plaintiff consider the 
criticism made of the specific items sought 
herein, and eliminate those which are 
clearly objectionable. 


So much of the motion as seeks dis- 
covery and inspection is denied. Plaintiffs’ 
remedy is an examination of all the perti- 
nent books, records and documents pursu- 
ant to section 296, C. P. A. 


In so far as plaintiffs seek to examine 
defendant Loew’s Incorporated by ques- 
tioning each of the seven of its officers and 
employees, that defendant and Parkchester 
are to produce a qualified individual, as 
offered, to answer the items allowed herein. 

Settle order on notice as to the time 
and place of examination and the persons 
to be examined. 


[| 67,567] United States v. Switzer Brothers, Inc.; Gantner & Mattern Co.; The 


Firelure Corporation; The Sherwin-Williams Company; The Sherwin-Williams Company 
of California; Aberfoyle Manufacturing Company, Inc.; Lawter Chemicals, Inc.; Robert 
C. Switzer; Joseph L. Switzer; John O. Gantner, Jr.; Eugene Burns; Gerald D. Stratford; 
and W. Bruce Beckley. 


In the United States District Court for the Northern District of California, Southern 
Division. No. 29860. Filed August 26, 1953. 


Case No, 1053 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


: United States Equity Suit—Motion to Transfer Action—Convenience of Parties and 
Witnesses.—A three-year old Government action which has been vigorously and vol- 
uminously litigated in its pretrial aspects and set for trial in the Northern District of 
California will not be transferred for trial, pursuant to Section 1404 (a) of the Judicial 
Code, to the Northern District of Ohio on the motion of Ohio defendants, although the 
California defendants have agreed to a consent decree. There was no showing of a 
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substantial preponderance of convenience for the parties or witnesses, nor a showing 
that the Government abused its discretion. Although the court is burdened with a 
heavy volume of litigation, this is not a sound reason to change the venue. Furthermore, 
the business of the principal defendant is nationwide, California residents have been 
affected, and California inhabitants are alleged to be connected with the alleged con- 
Teles Section 1404 (a) does not provide for the transfer of a cause for the purpose 
of trial. 


See the Sherman Act annotations, Vol. 1, J 1610.2801. 


' For the plaintiff: Harold Haidt, Don H. Banks, and Lyle L. Jones, Antitrust 
Division, Department of Justice, San Francisco, Calif. 


For the defendants: Ely, Frye and Hamilton, Cleveland, Ohio, and Lillick, Geary, 
Olson, Adams and Charles, San Francisco, Calif., for Switzer Brothers, Inc., Robert C. 
Switzer, and Joseph L. Switzer. Nelson, Boodell and Will, Chicago, Ill., and Lillick, 
Geary, Olson, Adams and Charles, San Francisco, Calif., for Lawter Chemicals, Inc. 
Boyken, Mohler and Beckley (W. Bruce Beckley), San Francisco, Calif., for Gantner 
& Mattern Co., Firelure Corporation, Eugene Burns, Gerald D. Stratford, John O. 
Gantner, Jr., and W. Bruce Beckley. Wolf, Block, Schorr and Solis-Cohen, Philadel- 
phia, Pa. Philip S. Ehrlich, San Francisco, Calif., for Aberfoyle Manufacturing Co. 
T. J. McDowell, Cleveland, Ohio, and McClymonds, Wells and Wilson, Oakland, Calif., 


for Sherwin-Williams Company and Sherwin-Williams Company of California. 


Memorandum Decision Sur Motion to 
Transfer Cause. (28 USC § 1404 (a).) 


[Prior Proceedings] 


GoopMAN, District Judge [Jn full text]: 
On June 28, 1950, the United States filed 
its complaint against the above named de- 
fendants for an injunction and other equita- 
ble sanctions, alleging violations of the 
Sherman Antitrust Act (15 USC §1-7) and 
the Clayton Act. (15 USC § 12-27). 


Before any responsive pleading was filed 
by any defendant, the defendants Switzer 
Brothers, Inc., The Sherwin-Williams 
Company, an Ohio corporation, and The 
Sherwin-Williams Company of California, 
Aberfoyle Manufacturing Company, Inc., 
Lawter Chemicals, Inc., Robert C. Switzer 
and Joseph L. Switzer, filed and presented, in 
August 1950, a motion, pursuant to 28 USC 
1404 (a), to transfer the cause to the 
United States District Court for the North- 
ern District of Ohio. The plaintiff and the 
other defendants (i. e. California defend- 
ants) opposed the motion. The Court 
denied the motion without prejudice to its 
renewal at a later stage of the litigation. 


The cause then proceeding through the 
stages of pleading, discovery and pre-trial. 
Many hearings of various motions in con- 
nection with pre-trial were had. As of to- 
day, the clerk’s record shows that there 
have been 167 separate documentary plead- 
ings filed. 

It was not until May 1953, that the 
defendants Switzer Brothers, Inc., Robert 
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C. and Joseph L. Switzer, The Sherwin- 
Williams Company, an Ohio corporation, 
The Sherwin-Williams Company of Cali- 
fornia and Lawter Chemicals, Inc., of Chi- 
cago filed renewed motions to transfer to 
the Northern District of Ohio. 


Voluminous affidavits have been filed on 
both sides and the motion have been orally 
argued and briefed. 


At the hearing upon the motions, it was 
stated and stipulated that the so-called 
California defendants, The Firelure Corpo- 
ration, Aberfoyle Manufacturing Company, 
Gantner & Mattern Company, John O. 
Gantner, Jr., Eugene Burns, Gerald D. 
Stratford and W. Bruce Beckley have nego- 
tiated with the plaintiff for the future 
entry of consent decrees as to them; and 
it was further stipulated that the motions 
for transfer should be heard and deter- 
mined by the court as if the only parties 
defendant before the court were Switzer 
Brothers, Inc., Robert C. and Joseph L. 
Switzer (officers of Switzer Brothers, Inc.,) 
The Sherwin-Williams Company, an Ohio 
corporation, The Sherwin-Williams Com- 
pany of California (its subsidiary) and 
Lawter Chemicals, Inc., of Chicago. It 
is these last named defendants who seek 
the transfer. Their motions, this time, are 
opposed by the plaintiff alone. 

With the exception of the California sub- 
sidiary of Ohio The Sherwin-Williams 
Company, all of the so-called California 
defendants are out of the cause for the 
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purposes of the motions, since they all have, 
2s previously stated, agreed to the entry 
of consent decrees. 


[Application of Section 1404 (a)] 


At the outset, it should be noted that 
Section 1404 (a) does not provide for the 
transfer of a cause for the purpose of trial, 
but for the transfer of “any cwwil action 
to any other district where it might have 
been brought.” 


The plea for transfer here is unusual. 
This antitrust litigation started three years 
ago. It has been litigated in its pre-trial 
aspects, both vigorously and voluminously. 
The defendants Switzer Brothers Inc., 
ei al., through their counsel, have come to 
this court from Ohio on numerous occa- 
sions to litigate various phases of the 
clause. Now after three years, when the 
so-called California defendants have agreed 
to consent decrees, the defendants Switzer 
Brothers, Inc., Lawter Chemicals, Inc. of 
Chicago and the parent The Sherwin- 
Williams Company and its California sub- 
sidiary seek the transfer of the cause for 
trial to the Northern District of Ohio. 


The Northern District of California was 
the proper venue for the commencement 
of the suit. California residents were de- 
fendants. The complaint alleged acts in 
violation of the antitrust Laws committed 
in this jurisdiction by all the defendants. 
Under the circumstances the considerations 
favoring a transfer of the cause must be 
most persuasive.’ 


Antitrust causes have their distinctive 
characteristics. But they are nevertheless, 
in the general purview of the administra- 
tion of justice, still judicial causes. They 
should proceed on their way, like all other 
causes, with reasonable dispatch. They are 
not to be shunted here and there to be 
determined in substantial part in one jur- 
isdiction, and in other substantial part, in 
another jurisdiction. In earlier days, courts 
were itinerant. But § 1404 (a) is not a 
green light for a cause, like a circus wagon, 
to move from place to place. The cause 
is set for trial here for November 23, 1953. 
It should proceed and not be postponed for 
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trial elsewhere, when, after three years of 
battling, a number of the defendants agree 
to a decree. 


[Deposition of Grounds for Transfer] 


The grounds urged for transfer may be 
briefly disposed of— 

1. The evidence upon the motion demon- 
strates no substantial or overbalancing pre- 
ponderance of convenience of parties or 
witnesses justifying transfer to Ohio. It 
is claimed that Switzer Brothers, Inc. is 
a small concern, having comparatively few 
employees, that its resources are not great 
and that the expense of trial here is too 
burdensome. But its smallness is purely 
in the physical sense, for its business is 
licensing, which is countrywide in scope. 
Hence, if it fouls the statutes, it cannot 
make the Government come to it, where 
it has its offices, for relief. 


2. There is no substantial evidence show- 
ing that the Government abused its dis- 
cretion in selecting the Northern District 
of California as the forum for this cause; 
or, in other words, that this is a so-called 
‘Smported” case. I am satisfied from the 
showing made that the actual investiga- 
tion of the antitrust charges set forth in 
the complaint took place in this district 
and that the government has a substantial 
number of witnesses available in California, 
and in this district and nearby, to support 
the complaint. It is true that a general 
investigation was conducted by the Anti- 
trust Department in Ohio at or prior to the 
commencement of the investigation in Cali- 
fornia. But the Ohio investigation was a 
survey which concerned licensing companies 
generally, and not the defendant Switzer 
Brothers, Inc., in particular, as claimed by 
Switzer Brothers, Inc. 


3. The interests of justice do not require 
a transfer. While this court, like other 
federal district courts in metropolitan areas, 
is burdened with a heavy volume of litiga- 
tion, this does not appear to be a sound 
reason to shift the venue. Switzer Brothers, 
Inc., apparently is conducting its licensing 
business all over the United States, and 
has been engaged in litigation extensively 


1Gulf Oil Corp. v. Gilbert, (1947) 330 U. S. 
501, 508. Ford Motor Co. v. Ryan, 2 Cir. 182 F. 
2d 329, 330, 332. 

2 Gulf Oil Corp. v. Gilbert, supra. Ford Motor 
Co. v. Ryan, supra. Ferguson v. Ford Motor 
Co. [1950-1951 TRADE CASES { 62,553], 89 Fed. 
Supp. 45, 54. 


{@ 67,567 


% Consult U. 8. v, National City Line, [1948- 
1949 TRADE CASES f 62,319], 80 Fed. Supp. 
734; [1948-1949 TRADE CASES { 62,429] 337 
U. S. 78; Hx parte Collett, 337 U. S. 55; U. 8. 
v. Gerber, [1948-1949 TRADE CASES J 62,469], 
86 Fed. Supp. 175. Ford Motor Co. v. Ryan, 
supra. 
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concerning such matters. California resi- 
dents have been substantially affected. In- 
habitants in this district are alleged to be 
connected with material phases of the al- 
leged antitrust conspiracy. 


4. The nature of the activities of Switzer 
Brothers, Inc., are such, as alleged in the 
pleadings and affidavits, that the United 
States may properly litigate its claims in 
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privilege of selecting the venue, where the 
United States must perforce find the evi- 
dence to support its cause.* 

Finally, in my opinion, both the interests 
of the United States and the objects of this 
litigation would be disserved rather than 
served by the transfer of this litigation, 
after three years of it, under the circum- 
stances stated, to another jurisdiction. 


this district. The defendants have not the The motion for transfer is denied. 


[f 67,568] F. E. Harrison v. Paramount Pictures, Inc., et al. 
In the United States District Court for the Eastern District of Pennsylvania. Civil 
Action No. 12,203. Filed September 11, 1953. 


Clayton Antitrust Act and Sherman Antitrust Act 


Suit for Civil Damages—Person Entitled To Recover—Landlord—Nature of Property 
—Remoteness of Injury.—A landlord of a motion picture theatre who received as rental 
a percentage of the receipts from the operation of the theatre, with a right to a minimum 
rental, does not have a property right in the theatre which could be injured by an 
alleged conspiracy to withhold first-run pictures from the theatre. The landlord had no 
business relations with the defendants, was not in the exhibition or real estate business, 
and had little, if any, control over the activities of the tenant-operator. Even assuming 
that the landlord had a property right which could be injured, the injury was too remote 
to entitle the landlord to maintain the action. 


See the Sherman Act annotations, Vol. 1, J 1640.127, 1640.225. 


Suit for Civil Damages—Evidence—Effect of Prior Government Decree.—A decree 
in a government antitrust action was prima facie evidence of the existence of a conspiracy 
and of the means used by the defendants to effectuate it; however, such a decree does 
not entitle a plaintiff, in her treble damage action, to a directed verdict if the plaintiff 
can show some injury resulting from the acts of the defendants. Also, the court properly 
exercised its discretion in explaining the effect of such a decree to the jury, and it was 
entirely discretionary with the court to refuse to give the jury the decree to take with them. 


See the Sherman Act annotations, Vol. 1, § 1640.326; Clayton Act annotations, Vol. 
1, § 2025.12. 


Conspiracy—Clearances—Legality.—Although clearances are restraints upon competi- 
tion, they are not illegal per se. The ultimate question in a case concerning clearances, 
after all the facts and circumstances have been considered, is whether the action of the 
defendant springs from business requirements or purpose to monopolize. 


See the Sherman Act annotations, Vol. 1,  1220.273. 
For the plaintiff: Harry Norman Ball, Philadelphia, Pa. 


For the defendants: Wolf, Block, Schorr and Solis-Cohen, Philadelphia, Pa., and 
Schnader, Harrison, Segal and Lewis, Philadelphia, Pa. 


of the Court is directed against one or two 
sentences, which have to be taken complete- 
ly out of context in order to furnish any 
basis for the plaintiff’s argument. I do not 
see how anyone who listened to the entire 
charge, or who reads it, could get the idea 
that when the Court, at one point, said, 


Sur Plaintiff’s Motions For New Trial 
and For Judgment 


[All Clearances Attacked] 


Kirkpatrick, Chief Judge [Jn full text 
except for omissions indicated by asterisks]: 
The plaintiff's chief criticism of the charge 


4 Ferguson v. Ford Motor Co., supra. 
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“Of course, if you determine that those 
clearances imposed generally were reason- 
able throughout the district there . . . that 
would be the end of the case,’ the Court 
was talking about the length of time of the 
various clearances—whether seven, fourteen 
or twenty-one days, for example—which is 
the meaning which the plaintiff apparently 
takes. 

There never was any question in the 
case about the reasonableness or unreason- 
ableness in point of time of any particular 
clearance. The plaintiff attacked the exist- 
ence of any and all clearances favoring 
competing theatres. In fact, one thing 
which she complained of was removing 
a clearance which had been imposed upon 
another theatre. The issue submitted to 
the jury was whether the sum total of the 
defendants’ dealings with the Main Line 
group of theatres resulted in an unreason- 


able restraint of competition. The inter- 
rogatories did not ask whether the 
clearances were reasonable but whether 


“changes in clearances and runs” among 
the Main Line theatres were reasonable. 


The Court was correct in charging that, 
if what the defendants did did not un- 
reasonably restrain competition, the fact 
that they may have acted in concert would 
not establish a violation of the Act, and 
that, therefore, if the jury found that there 
had been no unreasonable restraint, the 
question relating to the existence of a com- 
bination among the defendants need not 
be answered. This is the rule of Standard 
Oil Company of New Jersey v. United States, 
221 U. S. 1, and any number of other 
decisions following the case. 

The jury was charged fully and, I be- 
lieve, correctly upon the various matters 
which they were to consider in determining 
whether the restraint as a result of which 
the Bryn Mawr Theatre for a considerable 
period of time occupied a second-run posi- 
tion was reasonable or unreasonable. The 
charge recognized that it is the law that, if 
the purpose of a combination is to establish 
a monopoly, restraint, otherwise reasonable, 
may be unlawful. The Court charged, 


“On the other hand, as I say, if the real 
purpose here was simply to favor the 
Warner theatre, which was the Ardmore 
Theatre, for various reasons—you have 
heard about the situation in Philadelphia 
where Warner had a tremendous buying 
power, as did the Warner theatres all 
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over the country, and the condition of the 
whole industry, and the fact that these 
monopoly powers undoubtedly did, or at 
least were found by the decree of the 
court to exist—and if the sole purpose 
was not a reasonable business purpose 
but was merely to keep a favored theatre 
ahead of a competitor, then you could 
find that the clearances were unreason- 
able. That is one of the things you must 
ask yourselves.” 


The Court also charged, 


“Where a similarity of the business prac- 
tices of certain of the defendants results 
from nothing more than a common busi- 
ness solution of identical problems in a 
local competitive area, then you should 
find that there was no conspiracy.” 


Clearances of necessity are restraints upon 
conipetition, but clearances are not illegal 
per se, and after all the facts and circum- 
stances have been considered, the ultimate 
question in this case, as in all antitrust 
cases, is whether the action of the defend- 
ants “springs from business requirements 
or purpose to monopolize,” U. S. v. Columbia 
Steel Co. [1948-1949 TrapE Cases { 62,260], 
334 U. S. 495, 527. Evidence of an agree- 
ment or combination among defendants may 
disclose a purpose to monopolize, and in the 
present case all the evidence which the 
plaintiff offered bearing upon the question 
of concert of action among the defendants 
was received and the jury was instructed to 
consider it. 


[Effect of Government Decree] 


The plaintiff also argues not only that 
the Court’s instructions upon the scope and 
effect of the Paramount decree were in- 
adequate and incorrect, but also that, having 
offered the decree in evidence, she was en- 
titled to a directed verdict. 


As to the instructions: Emich Motors 
Corp. v. General Motors Corp. [1950-1951 
TRADE CASES § 62,778], 340 U. S. 558, 571 
et seg., allows a wide discretion to the 
trial judge in the difficult task of explaining 
to the jury what was really involved in an 
extremely complicated proceeding in an- 
other court and telling them what effect the 
many elaborate provisions of the decree in 
that proceeding should have upon their 
consideration of the case before them. The 
Court endeavored to discharge his duty in 
this respect by making the explanation as 
simple and as much to the point as possible, 
while preserving to the plaintiff every prac- 


Copyright 1953, Commerce Clearing House, Inc. 


Number 276—93 
9-24-53 


tical advantage to which the decree en- 
titled her. The Supreme Court, in the 
Emich case, said 


“As to the manner in which such ex- 
planation should be made, no mechanical rule 
can be laid down to control the trial 
judge, who must take into account the 
circumstances of each case. He must 
be free to exercise ‘a well-established 
range of judicial discretion.’” p. 571. 


I think that the explanation was adequate, 
and it was entirely discretionary with the 
Court to decline to give the jury the decree 
to take out with them—a document which 
would probably have merely bewildered 
them and brought on discussion of all 
sorts of extraneous matters. 


As to the plaintiff’s contention that she 
is entitled to judgment notwithstanding 
the verdict: The Emich case does not hold, 
as I understand the plaintiff to argue, that, 
with the Paramount decree in evidence, a 
plaintiff is entitled to a directed verdict if 
he can show some injury resulting from the 
acts of the defendants. The point of the 
Emich decision was that the decree in 
the Government suit is prima facie evidence, 
not only of the existence of a conspiracy, 
but also of the means used by the defend- 
ants to effectuate it. The case decided what 
matters the prima facie case covered, but 
there is nothing in the opinion to support 
the plaintiff’s argument that the presump- 
tions arising from the decree in favor of 
the United States are conclusive and incon- 
trovertible. It is hardly necessary to say 
that the references to estoppel in Section 5 
of the Clayton Act merely define the area 
which the prima facie case covers. 


[Right of Plaintiff To Sue] 


In view of the verdict, it is not strictly 
necessary to the disposition of the plain- 
tiff’s motions to pass upon the point made 
by the defendants that the plaintiff is not a 
person “injured in his business or property” 
within the meaning of the antitrust laws 
and, therefore, is not entitled to maintain 
this action, regardless of what was shown 
as to the alleged unlawful conspiracy. How- 
ever, I think that the defendants are en- 
titled, in the event of an appeal, to have 
a ruling upon it, and I shall, therefore, 
say that I agree that this plaintiff is not 
within the purview of the Act, and shall 
state my reasons briefly: 


Trade Regulation Reports 


Cited 1953 Trade Cases 
Harrison v. Paramount Pictures, Inc. 


68,697 


Parenthetically, the stipulation of counsel 
which governed the trial procedure does 
not, as the plaintiff argues, preclude the 
defendants from raising the question. That 
stipulation covered two points. The first 
was that the issues of liability and damages 
should be tried separately. The second was 
that the only question to be submitted to 
the jury in the trial of the issue of liability 
would be whether the defendants had vio- 
lated the antitrust laws. If the plaintiff has 
no right, whatever her proof, to recover 
against these defendants, there is no lia- 
bility. The question of the plaintiff’s right 
arises in connection with the isue of lia- 
bility, which is what is being tried, and has 
nothing to do with the postponed issue of 
damages. 


The plaintiff has not shown and does not 
allege that she has ever had any business 
transactions with the defendants. She is 
not in the business of operating a motion 
picture theatre. The percentage provision 
of the leases merely gave a basis on which 
her rent could be computed and did not 
make her a partner in the business or give 
her any interest in it. Nor is she in the 
real estate business. 


[Property Interest of Landlord] 


Whether or not any antitrust plaintiff has 
been injured in his property depends upon 
two things, first, what the nature of the 
property is and, second, how remote the 
injury is. 


“Injury (under Section 4 of the Clayton 
Act) “implies violation of a legal right.” 
Keogh v. Chicago & Nothwestern Railway 
Company et al., 260 U. S. 156. In the 
popular sense of the word, this plaintiff 
“owns” the building, but her “property” in 
it consists entirely of the right to the 
reversion after the expiration of the lease, 
plus the rights which she has retained by 
the leases in respect of it. There is no 
such thing as a conspiracy against a build- 
ing, and the plaintiff’s injury, if any, can 
only arise from a violation or impairment 
of such rights in the property as she has. 


The plaintiff contends that she has been 
injured in her property in two ways. First, 
she says that if the theatre had been oper- 
ated by the tenant showing pictures on 
first-run, the receipts would have been 
greater and she might have obtained a 
larger rental, by way of percentage, than 
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she did. The fact is that while she would 
have had a right to rental above the mini- 
mum, if earned, she had nothing more than 
a hope that it ever would be earned. The 
tenant could have operated the business, 
from whatever motive, so as to keep the 
percentage from ever exceeding the mini- 
mum, for example, by cutting admission 
charges, discontinuing advertising or showing 
nothing but foreign language or docu- 
mentary films, and there would be no right 
which the plaintiff could have asserted 
against him in that respect. 


Second, the plaintiff claims that the fact 
that the theatre operated as a second-run 
house for a considerable period of time 
during the terms of the leases has depre- 
ciated its value. Of course a history of suc- 
cessful and profitable operation is always 
a good thing for the value of any business 
property, but I do not know of any way 
in which a landlord can compel his tenant 
to run his business so that he will make 
money. A landlord can of course, by pro- 
visions in the lease, control the tenant’s 
operation as much as he pleases, as to the 
kind of business to be done, classes of com- 
modities to be sold or in a motion picture 
theatre the kind of picture to be shown, 
but this plaintiff did not do so. On the 
contrary her leases divested her of almost 
all rights in connection with the tenant’s 
operation of the business. As to the type of 
picture which the tenant could show, her 
rights were practically nil. The first two 
leases, those of 1926 and 1936, contain no 
restrictions whatever on the point. Leaving 
out of consideration numerous provisions 
relating to upkeep, repairs, subletting and 
default clauses, the only mention of opera- 
tion occurs in two clauses, one of which 
is nothing but a stipulation against undesir- 
able forms of entertainment and permits 
moving pictures, without limiting the type 
of picture to be shown, and the other pro- 
vides against the tenant’s closing the theatre 
entirely for more than three months in a 
year. The lease of 1946 adds to the provi- 
sion permitting showing motion pictures 
the words “on the earliest possible run”’— 
an expression allowing a good deal of lati- 
tude to the tenant. 


However that may be, it is apparent that 
if this landlord has any rights at all in the 
property which could be injured by a 
conspiracy to withhold first-run pictures, 
directed against or participated in by the 
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tenant, they are remote, uncertain and in- 
substantial. 

This is not a case in which by reason 
of the unlawful acts of the defendants a 
tenant has been forced to default in his 
rent. That situation need not be con- 
sidered here. Of course, this landlord did 
have a definite and substantial right to the 
minimum rental, but she has received that 
at all times, in full. 


[Remoteness of Injury] 


But even if it be assumed that the 
plaintiff had some property, some right, 
which was susceptible of injury, and that 
such injury could be traced to the acts of 
the defendants, the question of remoteness 
remains. This question takes on greater 
importance in the case of an antitrust 
plaintiff who has never had any business 
transactions with the defendants than in 
the case of one who claims injury through 
direct business dealings with them. The 
difficulties which would arise unless some 
consideration be given to the remoteness 
or indirectness of the injury are particularly 
apparent in the motion picture business, in 
which thousands of theatres are owned by 
persons who have nothing to do with the 
operation of them and no right to interfere. 
In this particular case, the complaint charges 
that from 1940 on the tenant was a party 
to an argreement with the defendants for 
the operation of the Bryn Mawr Theatre 
as a second-run house. There was nothing 
in his lease to prevent him from so operat- 
ing if he wished to, and it can be assumed 
that he found it more profitable to do so. 
In such a situation, where a tenant desires 
a particular kind of product, must the 
distributors seek out the owner of the 
building to ascertain whether they can 
safely give the tenant what he wants? It 
seems clear that unless a line is drawn 
excluding remote and indirect injuries to 
property owners in similar cases, an almost 
intolerable burden would be placed upon 
the whole industry. 


There are not a great many decisions 
dealing with the scope of the term “injury 
in hig business or property,” and such as 
there are far from being in accord or 
establishing any clearly defined rule. It is 
generally recognized that stockholders, credi- 
tors or employees of a corporation do not 
come within the Act. Inasmuch as such 
persons undeniably suffer injury to their 
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property when the corporation is injured, 
it would seem that the courts recognize that 
the Act does not give a right of action to 
everyone who can trace a financial loss, 
however remote, to a violation of the 
antitrust laws. 

In determining the scope of the Act it 
must be remembered that the treble damage 
feature is an enforcement provision and 
superimposes a penalty upon compensation. 
As such it should not be literally construed 
if unreasonable results would be reached 
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by so doing. Obviously, there must be a 
limit somewhere. It is not possible to 
formulate any general rule by which to 
determine what injuries are too remote 
to bring a plaintiff within the scope of the 
Act and I shall not attempt to do so. Each 
case must be dealt with on its own facts. 
All that is decided here is that this plain- 
tiff’s loss, if any, is beyond the limit of 
injuries cognizable under the antitrust laws. 


The motions are denied. 


[67,569] United States v. Henry S. Morgan, Harold Stanley, et al., doing business 


as Morgan Stanley & Co., et al. 


In the United States District Court for the Southern District of New York. Civil 


No. 43-757. Filed September 22, 1953. 


Case No. 907 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Conspiracy—Monopoly—Dismissal of Complaint—A complaint alleging that invest- 
ment banking firms conspired to restrain and monopolize the securities business was dis- 
missed as to each defendant on the merits and with prejudice. The court found that no 
conspiracy was ever conceived, constructed, continued or participated in by the defendants. 
Also, it was held that since there was no combination, the monopoly charges fell of their 
own weight. 


See the Sherman Act annotations, Vol. 1, J 1210, 1220.431. 


For the plaintiff: Richard B. O’Donnell, United States Attorney, Roscoe T. Steffen, 
Miss Margaret Brass, Herman Gelfand, Henry V. Stebbins, Holmes Baldridge, Victor H. 
Kramer, Harry G. Sklarsky, Walter K. Bennett, J. Francis Hayden, Mervin C. Pollak, 
John E. McCracken, and Robert S. Fougner. 

For the defendants: Cahill, Gordon, Zachry and Reindel; Cravath, Swaine and 
Moore; Sullivan and Cromwell; Breed, Abbot and Morgan; Davis, Polk, Wardwell, 
Sunderland and Kiendl; Shearman, Sterling and Wright; Gottlieb, Friendly and Hamilton; 
Marvin Emmet; Donovan, Leisure, Newton and Irvine; and Webster, Sheffield and 
Chrystie; all of New York, N. Y. Arthur H. Dean, Roy H. Steyer, Ralph M. Carson, 
Leighton H. Coleman, William Piel, Jr., William D. Whitney, G. S. Leonard, Frederick 
S. Beebe, S. L. Pittman, Loftus Becker, Mathias F. Correa, W. G. Claytor, H. A. Heydt, 
Edward L. Rea, John A. Wilson, William F. Hamilton, Walter Earle, Thomas K. Fisher, 
Henry S. Drinker, and Hugh B. Cox. 


Memorandum 


| Antitrust Action Dismissed] 
Meprina, Circuit Judge [In full text]: I 
have come to the settled conviction and 
accordingly find that no such combination, 
conspiracy and agreement as is alleged in 


containing numerous statements of fact in 
the nature of findings of fact and also con- 
clusions of law based thereon, the motions 
to connect and further to amend the com- 
plaint are denied, the several motions to 
dismiss the complaint are each granted and 
the complaint is dismissed as to each de- 


the complaint nor any part thereof was ever 
conceived, constructed, continued or partici- 
pated in by these defendants or any of them. 
Since there was no combination the mo- 
nopoly charges fall of their own weight. 
For the reasons stated in an extended 
opinion to be filed as soon as practicable, 
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fendant on the merits and with prejudice. 


Within 60 days after the filing of the 
opinion above referred to, the parties may 
submit proposed findings of fact and con- 
clusions of law in accordance with said 
opinion and supplemental thereto. 
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Bordonaro Bros. Theatres, Inc. v. Paramount Pictures, Inc. 

[] 67,570] Bordonaro Bros. Theatres, Inc. v. Paramount Pictures, Inc., RKO Radio 
Pictures, Inc., Warner Bros. Circuit Management Corporation. 


In the United States District Court for the Western District of New York. Civil 4722. 
Dated July 6, 1953. 
Sherman Antitrust Act 


Suit for Civil Damages—Attorney’s Fee—Amount of Award.—An award of attorney’s 
fees in the amount of $4,500, rather than $6,000, was held to be adequate and fair in a suit 
to recover damages during the period of time that elapsed between the date of the com- 
mencement of a prior action and the date of the termination of the unlawful practices. 
“There were no novel questions to tax the ingenuity or skill of counsel as the prior case 
had been charted and successfully completed.” Thus, a prima facie case against the defend- 
ants was available to counsel. Furthermore, the same attorneys and counsel had conducted 
the previous trial wherein the attorney’s fee on a jury verdict of $28,500 was stipulated at 


$18,000. The jury verdict in the present action was $7,500. 
See the Sherman Act annotations, Vol. 1, f 1640.390. 
For the plaintiff: Gray, Anderson, Schaffer and Rome (Francis Anderson and Joseph 


C. Bordonaro, of counsel), Philadelphia, Pa. 


For the defendants: 


Raichle, Tucker and Moore (James O. Moore and Frank G. 


Raichle, of counsel), Buffalo, N. Y., for Paramount Pictures, Inc. and Warner Bros. Circuit 
Management Corp.; and Sidney B. Pfeifer, Buffalo, N. Y., for RKO Radio Pictures, Inc. 


For a prior decision of the U. S. Court of Appeals, Second Circuit, see 1953 Trade 


Cases {] 67,464. 
[Attorney's Fee Claimed Excessive | 


Knicut, Chief Judge [Jn full text]: Plain- 
tiff has moved for an award of an attorney’s 
fee pursuant to 15 U. S. C. §15, returnable 
in this Court June 29, 1953. On the return 
day arguments were made, plaintiff request- 
ing a fee of six thousand dollars and defend- 
ants having opposed the motion solely on 
the ground that the amount sought was 
excessive. 


[Prior Action and Work Involved] 


This Court has had more or less intimate 
contact with two actions in this Court 
which arose through the conspiracy of de- 
fendants to the injury of plaintiff. Plaintiff 
has recovered jury verdicts against defend- 
ants in both actions, whose amounts have 
been trebled. In the present action the jury 
verdict was for $7500 and is the product of 
the efforts of plaintiff’s attorneys; the treb- 
ling of that amount is provided by statute. 
Bigelow v. RKO Radio Pictures, Inc. {1944- 
1945 TrapE Cases 57,402], 150 F. 2d 877, 
883; Twentieth Century-Fox F. Corp. v. 
Brookside Th. Corp. [1952 Trapr Cases 
{ 67,218], 194 F. 2d 846, 859, 

The uncontroverted affidavit of Francis 
Anderson, plaintiff’s counsel, in support of 
this motion states that eight days were 
spent in court in connection with the trial 
of this case and in addition that there were 
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two pre-trial oral examinations, one in Buf- 
falo and the other in Philadelphia, and two 
pre-trial conferences with the Court and at 
least 350 hours in marshaling of facts, ex- 
amination of law and preparation for trial. 


Having in mind that the same attorneys 
and counsel had conducted the previous 
trial in this Court, Burke, J. presiding, where 
like or identical issues, then unproved, were 
involved and the attorney’s fee on a jury 
verdict of $28,500 was there stipulated at 
$18,000, and that this action was to recover 
damages for continuation of that conspiracy 
which had theretofore been found and where- 
by the task of counsel had been made easier 
and concern for success had been practically 
eliminated, the award to be made should 
have consideration for the work and skill 
involved and the reasonableness of the amount 
measured by the standards of fees ordinarily 
charged in this district. Straus v. Victor 
Talking Machine Co., 297 F. 791, 805; William 
H, Rankin Co. v. Associated Bill Posters of 
U.S. ete., 42 F. 2d 152, 156; Dumas v. King, 
157 F. 2d 463; Milwaukee Towne Corp. v. 
Loew's, Inc. [1950-1951 TRrApE Cases { 62,891], 
190 F. 2d 561. It is not easy to decide what 
sum is just and reasonable in matters of 
this kind. This was not a pioneer case. 
There were no novel questions to tax the 
ingenuity or skill of counsel as the prior 
case had been charted and successfully com- 
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pleted. The record of that trial and the 
knowledge of the masterful preparation 
therefor were in the possession of plaintiff’s 
counsel. A prima facie case against the de- 
fendants was at hand so that it was only 
necessary to produce evidence of the con- 
tinuation of the conspiracy and make proof 
arising from such practice during the period 
of time elapsed between that date from the 
prior recovery and the date of the termina- 
tion of the conspiracy. The determination 
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In the United States District Court for the District of Kansas. 
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of the amount of the attorney’s fee should 
not be calculated on the basis of a contin- 
gent fee. Nor should the fee be determined 
by a different standard because it is to be 
paid by defendants rather than by plaintiff. 
It is my belief that an award of forty-five 
hundred dollars should be adequate and fair 
under the circumstances. 


Plaintiff is awarded the sum of forty-five 
hundred dollars for its attorney’s fee in this 
action. 


W. D. Fulton v. Loew’s Incorporated, et al. 


No. KC-199. Filed 


September 4, 1953, as modified by Order filed September 16, 1953. 


Clayton Antitrust Act and Sherman Antitrust Act 


Suit for Civil Damages—Applicable Statute of Limitations—Nature of Action—Recov- 
ery Period.—Aiter finding that corporate defendants were entitled to avail themselves of 
the Kansas statutes of limitations, it was held, in fixing the maximum period within which 
damages could be assessed by the jury, that a Kansas three-year statute of limitations, 
relating to actions upon a liability created by statute, other than a forfeiture or penalty, 
was applicable in an action for damages under the federal antitrust laws. In determining 
the nature of the action for the purpose of applying the applicable Kansas limitation statute, 
federal decisions rather than Kansas decision were held controlling. Since the majority 
of federal courts hold that the action is remedial and compensatory and not penal in nature, 
the above Kansas statute was held applicable. 


See the Sherman Act annotations, Vol. 1, { 1640.436; Clayton Act annotations, Vol. 
1, { 2024.19. 


For the plaintiff: William C. Boatright, Kansas City, Mo.; Willard L. Phillips and 
Thos. M. Van Cleave (of McAnany, Van Cleave and Phillips), Kansas City, Kan.; and 
Nick C. Spanos, Los Angeles, Calif. 


For the defendants: James C. Wilson (of Watson, Ess, Whittaker, Marshall and 
Engegas), Kansas City, Mo., and Louis R. Gates, Kansas City, Kan. 


for “threefold the damages” ’ where, as al- 


leged here, there has been a discrimination 
against the plaintiff to the injury of his 
business of owning and operating a motion 
picture theater, in Kansas City, Kansas. 
The present questions are important, al- 
though the court’s ruling cannot extend be- 
yond fixing the maximum period within 
which damages may be assessed by a jury. 
If the defendahts are correct, the period 
may not exceed one year prior to the filing 
of this suit on February 29, 1952. If either 
of the alternative contentions of the plain- 
tiff is upheld, the period may extend through- 
out the operation of the theater, i. e., since 


Opinion 
Mextorr, Chief Judge [/n full text except 
for omissions indicated by asterisks]: The 
present issue, tried to the court under Rule 
43(b) and involving no factual controversy, 
requires determination of two basic ques- 
tions: (1) May the corporate defendants, 
in this suit under the Sherman and Clayton 
Antitrust Acts,’ avail themselves of the 
Kansas statutes of limitation, if applicable? 
and (2) What is the period of limitation 

under the facts pleaded? 


[Defendants Can Plead Statute] 


It is conceded by counsel for each of the 
parties that there is no federal statute of 
limitations dealing specifically with a suit 


145 U.S. C. A., §§1, 2 and 15. 


Trade Regulation Reports 


1946. 


In connection with the first question, 
plaintiff, relying upon Weishaar v. Butters 


2Idem § 15. 
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Pump & Equipment Co.’ urges that the de- 
fendants not having obtained licenses to do 
business in the State of Kansas in compli- 
ance with a local statute,* cannot avail them- 
selves of the provisions of its statute of 
limitations. In the cited case, the trans- 
actions out of which the controversy arose 
were intra-state in character. The court held 
that the statute, although pleaded, was not 
available to the defendant. In its opinion 
reference was made to the holding in Doherty 
v. Kansas City Star, the court saying: 


“This court has held that a foreign cor- 
poration engaged in interstate commerce 
is entitled to plead the statute of limita- 
tions.” 


Plaintiff urges that the Doherty case “was 
obviously unsound” and attempts to spell 
out of some of the language used in the 
Weishaar case, an overruling of it. Defend- 
ants point out that the statute under which 
this case is brought authorizes suit only 
“ in the district in which the defendant 
resides or is found or has an agent . . .;” 
that there can be no question of the defend- 
ants’ amenability to suit in this state; that 
they, like The Star Company in the Doherty 
case, “needed no grant of authority from the 
charter board to come into this state and 
prosecute the various activities which com- 
prised and were incidental to [their] 
interstate commerce business;” and that any 
construction which would prohibit them 
from pleading the Kansas statute of limita- 
tions would amount to an unconstitutional 
discrimination against interstate commerce. 


No extended discussion of the question 
seems to be necessary. It is this court’s 
view the defendants have the better of the 
argument. The Doherty case has not been 
overruled by the Kansas Supreme Court. 
The citation of both it and the Weishaar 
case in the later case of Miller v, Commercial 
Credit Co, indicates that the court found 


$149 Kan. 842, 89 P. 2d 864. 

4G. S. Kan. 1935, 17-509. 

J AUBYI Chol, COA, byl 1S Play 

6156 Kan. 43, 131 P. 2d 716. 

7G. S. 1949, ‘60-306. Civil actions other than 
for recovery of real property. 

“Civil actions, other than for the recovery of 
real property, can only be brought within the 
following periods, after the cause of action 
shall have accrued, and not afterwards: ... 

“Second. Within three years: An action upon 
contract, not in writing, express or implied; an 
action upon a liability created by statute, other 
than a forfeiture or penalty. 

“Third. Within two years: An action for 
trespass upon real property; an action for tak- 
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no inconsistency in the rationale of the two 
cases; nor does this court discern any. The 
first question, therefore, is answered in the 
affirmative and it is held the defendants 
may avail themselves of the Kansas statutes 
of limitations to the extent applicable. 


[Government Actions] 


The other question is more difficult and 
the right answer is elusive. Plaintiff pleads 
the pendency of an action against the de- 
fendants (or most of them), brought by the 
United States, which was terminated at 
various dates (as to named defendants) be- 
tween November 8, 1948 and October 16, 
1950—possibly later as to some of the de- 
fendants. Speaking generally, plaintiff con- 
tends the assessment of damages should 
cover a period of three years preceding the 
filing of its complaint in this case, plus the 
period the antitrust suit was pending. De- 
fendants have pleaded the one, two and 
three-year Kansas statutes of limitation al- 
ternatively; but their argument is directed 
largely to the one-year statute. Their posi- 
tion, as stated upon brief, is: “If, as defend- 
ants contend; the one-year . .°. statute . = ~ 
is applicable ., the date on which the 
Government litigation terminated with re- 
spect to the various defendants is not signifi- 
cant because there is no tolling provision 
which would permit plaintiff to recover for 
anything which occurred more than one 
year prior to the filing of this action.” 


[Kansas Statutes] 


The Kansas statutes are set out in the 
margin.’ The parties have filed lengthy, 
well-prepared briefs and have also made 
available to the court briefs filed in a simi- 
lar case in the Western District of Missouri 
and the opinion recently entered by the 
learned Judge in that case. Here, as in the 
case alluded to, the parties differ sharply 


ing, detaining or injuring personal property, 
including actions for the specific recovery of 
personal property; an action for injury to the 
rights of another, not arising on contract, and 
not hereinafter enumerated; and action for re- 
lief on the ground of fraud—the cause of action 
in such case shall not be deemed to have accrued 
until the discovery of the fraud. 

“Fourth. Within one year: An action for 
libel, slander, assault, battery, malicious prose- 
cution, or false imprisonment; an action upon 
a statute for penalty or forfeiture, except where 
the statute imposing it prescribes a different 
limitation.”’ 
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as to how application of the state statute 
of limitations is to be made. Defendants 
argue that the action is one to recover more 
than mere compensatory damages; that it, 
under the Kansas interpretation, is penal in 
nature; and that this court is bound to 
adopt the Kansas construction of its statute. 
Plaintiff argues that the action, being fed- 
erally created, the court should look to the 
federal decisions to determine its nature; 
that the prevailing rule is that an action to 
recover under the Sherman and Clayton Acts 
is remedial and not penal in nature; and that 
the three-year statute—‘‘an action upon a 
liability created by statute, other than a 
forfeiture or penalty’”— applies. 


[Electric Theater Case] 


In the case pending in the Western Dis- 
trict of Missouri, to which reference has 
been made, the Honorable Albert A. Ridge, 
Judge, recently entered an opinion® in which 
it was said: 


“Whatever may be the judicial preroga- 
tive of state courts to construe their own 
statutes, we do not believe that they can 
ever assume the awesome role of Delphic 
Oracle on such a fundamental matter as 
to with finality characterize or classify a 
purely federal cause of action. It is true 
that a federal court will, particularly in 
diversity cases, apply state court construc- 
tion to a state-derived cause of action. 
But when state court construction, even of 
its own statutes, invades the province of 
characterization in a field divorced from 
state regulation, then clearly such an in- 
vasion of the federal judicial province is 
entitled to no consideration. The line of 
demarcation between statutory construc- 
tion and characterization is often elusive 
and distressingly vague. Yet, we cannot 
ignore the distinction. Although by fed- 
eral law we are directed to the state stat- 
ute of limitations in cases of this kind, 
we do not think that such procedural di- 
rective transforms state adjective law into 
a springboard from which state courts 
can assert a formative influence on fed- 
eral substantive law. Regardless of de- 
fendants’ protestations to the contrary, to 
allow an anti-trust action to be character- 
ized as one for a penalty or forfeiture, 
depending on state court stare decisis, 
would involve considerably more than 


8 The Electric Theater Co. v, Twentieth Cen- 
tury-Fox Corp., et al. (July 18, 1953, not yet 
published) [1953 TRADE CASES { 67,560]. 

DIR Ue S-. O90N 27s. Cheb ole Le ay 241 
(District Court 101 Fed. 900; Court of Appeals, 
6th Cir. 127 Fed. 23). 
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‘statutory construction’ for a limited pro- 
cedural purpose.” 


There a Kansas corporation, operating a 
motion picture theater three blocks from, 
and in competition with, the plaintiff’s theater, 
is suing the same defendants as here, under 
the antitrust statutes. The learned court 
held that “. . . the Kansas 3 year statute of 
limitation should be applied ., the cause 
of action [having accrued] in that 
State and there . [being an applicable] 
‘borrowing statute’ in the lex fori a 
Desirable as it may be that the result be the 
same in the two cases, this court should not 
shirk its responsibility to determine the ques- 
tions before it. Its task is, to say the least, 
not made less difficult by reason of the 
fact that there is extent an unreported deci- 
sion by a judge of this court, entered some 
fifteen years ago, holding the Kansas one- 
year statute of limitations applicable to an 
action brought under section 2 of the Clay- 
ton Act. True, in that case the learned 
Judge wrote no opinion and his order dis- 
missing the action could have been. bot- 
tomed upon his “Declaration on Questions 
of Law” preceding those which he made on 
the statutes of limitations issue—it was held 
that the transactions complained of in the 
petition were not in the course of interstate 
commerce, did not involve interstate com- 
merce, and the facts alleged did not con- 
stitute a cause of action under Section 2 
of the Clayton Act—; but it cannot be gain 
said he held, as defendants here point out, 
that under the Kansas statute, as inter- 
preted by its Supreme Court, the action was 
one upon a liability created by statute for 
a penalty and was barred after one year 
from the accruing of the alleged liability. 


What has been said merely points up the 
dilemma in which this court finds itself, ac- 
centuated by a memorandum filed since 
Judge Ridge’s opinion was entered in the 
Electric Theater case in which, it is stated, 
the ruling of the United States Supreme 
Court in Chattanooga Foundry & Pipe Works 
v. City of Atlanta® was “completely misap- 
plied.” It is urged that Hoskins Coal & 
Dock Corp. v. Truax-Traer Coal Co.” and 
Schiffman Bros., Inc. v. Texas Co.” are the 
better reasoned cases and that they, rather 


10 [1950-1951 TRADE CASES {[ 62,925] 191 F. 
2d 912 (C. A. 7—1951). 

11 [1952 TRADE CASES f 67,270] 196 F. 2d 
695 (C. A. T—1952). 

* o * 
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than the cases taking essentially the ap- 
proach taken by Judge Ridge, should be fol- 
lowed. Due consideration has been given 
to the argument; but, with all due deference 
to the Court of Appeals for the Seventh 
Circuit, it is felt the cases should not be 
followed. They take what the court later 
in this discussion will refer to as the “state” 
approach rather than the “federal” approach 
taken by Judge Ridge. In fairness to the 
defendants, however, a brief preliminary 
statement with reference to the Kansas deci- 
sions should be made. 


[Kansas Decisions] 


The Kansas decisions, it is believed, hold 
generally that an action wherein a defend- 
ant’s liability is greater than the damages 
actually sustained, is classed as being “upon 
a statute for penalty or forfeiture” and hence 
governed by the one year provision. * * * 


Whether the Kansas decisions declining, 
as a matter of policy, to enforce penalty 
statutes of another state can be held to be 
a construction of its statutes of limitations 
is questionable. * * * 


* * * This court, therefore, cannot hold 
categorically that in an action instituted in 
Kansas to recover more than actual dam- 
ages the one year statute would not be held 
to be applicable; so there seems to be no 
escape from choosing between the rationale 
of the Hoskins and Schiffman cases on the 
one hand and the views expressed by Judge 
Ridge on the other. 


[Federal Decisions] 


A majority of the federal courts construe 
the Chattanooga case as holding that a civil 
recovery under the Sherman and Clayton 
Acts is remedial and compensatory and not 
penal. Some of the cases in that category 
are set out in the footnote.” Many of them, 


“ Baush Mach. Tool Co. v. Aluminum Co. of 
America (C. C. A. 2), 63 F. 2d 778; Sullivan v. 
Associated Billposters and Distributors (C. C. A. 
2), 6 F. 2d 1000; Hansen Packing Co. v. Swift & 
Co. (D.C. S. D. N.Y.), 27 F. Supp. 364; Winkler- 
Koch Engineering Co. v. Universal Oil Prod. Co. 
(D. C. S. D. N. Y.) [1950-1951 TRADE CASES 
J 62,892}, 100 F. Supp. 15; Momand v. Universal 
Film Hachange (D. C. Mass.), 43 F. Supp. 996; 
Wolf Sales Co. v. Rudolph Wurlitzer Co. (D. C. 
Colo.) [1952 TRADE CASES f 67,321], 105 F. 
Supp. 506; Christensen v. Paramount Pictures 
(D. C. Utah) [1950-1951 TRADE CASES { 62,751], 
95 F. Supp. 446; Burnham Chemical Co. v. 
Borax Oonsolidated (C. C. A. 9) [1948-1949 
TRADE CASES f 62,322], 170 F. 2a 569: Foster 
& Kleiser Co. v. Special Site Sign Co. (C. C. A. 
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construing statutes similar to, or identical 
with, the Kansas statute, specifically hold 
such actions to be “upon a liability created 
by statute other than a forfeiture or pen- 
alty.” Learned counsel for the defendants 
caution against placing too much reliance 
upon cases from other states; for, as it is 
said, in some of them the state construction 
has been more liberal than in Kansas. That 
is indeed true; so a more fundamental ap- 
proach should be taken to the problem. 
However, the case of Momand v. Twentieth- 
Century Fox Film Corporation, 37 F. Supp. 
649, decided by the Honorable Alfred P. 
Murrah of the Tenth Circuit, assigned and 
sitting in Oklahoma as a District Judge, is 
not in that category, inasmuch as the Okla- 
homa statute was copied from Kansas and 
has received essentially the same construction 
by the courts of that state. (See Battles v. 
Conner Co. Treas., 79 P. 2d 232.) While it 
is true Judge Murrah was not called upon 
to decide, and did not decide, the issue now 
before this court, his basic approach to the 
question before him was the one counsel for 
the plaintiff here espouses and which seems 
to have been taken by Judge Ridge in the 
Electric Theater case and by Judge Knous 
in the Wolf Sales Co. v. Wurlitger case.” 


In the Momand case the nature of the cause 
of action under the Sherman Act was deter- 
mined according to federal decisions; and 
it was held categorically (l.c. 657): 


“The right of action created by Section 7 
of the Sherman Anti-Trust Act, is not a 
penalty but remedial, ... .” 


Once the action was characterized federally, 
the Oklahoma law was looked to, to see how 
it applied to that particular class of actions. 


The Momand case was decided in 1941. 
In 1944 the Court of Appeals for this (the 
Tenth) Circuit, in an opinion by the Hon- 
orable Orie L. Phillips, Chief Judge, in 


9), 85 F. 2d 742; Hicks v. Bekins Moving & 
Storage Co. (C. C. A. 9), 87 F. 2d 583; State of 
Oklahoma v. American Rovok Co. (C. C. A. 10) 
[1944-1945 TRADE CASES J 57,282], 144 F. 2d 
585: United States v. Joles (D. C. Mass.), 251 
Fed. 417; Shelton Electric Co. v. Victor Talking 
Mach. Co. (D. C. N. J.), 277 Fed. 433: United 
West Coast Theatres Corp. v. Southside Theatres 
@MACe Sab: Soe) [1950-1951 TRADE CASES 
62,591], 86 F. Supp. 109; Seaboard Terminals 
Corp. v. Standard Oil of New Jersey (D. C. 
S. D. N. Y.), 24 F. Supp. 1018; Reid v. Double- 
day & Co. (D. C. N. D. Ohio) [1953 TRADE 
CASES { 67,428], 109 F. Supp. 354: Dipson 
Theatres v. Buffalo Theatres (D. C. W. D. 
INES) Sah RED) 86s 
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State of Oklahoma ex rel. Phillips v. Ameri- 
can Book Co.,® said: 


“The action in behalf of private per- 
sons was to recover treble damages under 
the Federal Anti-Trust Act. It was predi- 
cated upon a liability created by statute. 
The state law of limitations is controlling. 
The period of limitations for such an ac- 
tion is three years. 12 O. S. 1941 § 95.” 
Perhaps, in the light of the above lan- 

guage, this court should hold, without further 
discussion, that the three-year Kansas stat- 
ute is applicable; but such a holding would, 
of necessity, be bottomed upon an assump- 
tion which this court is not free to make: 
wg., that characterization of the cause of 
action had been made by the court solely 
under the federal law. The decision was 
rendered prior to the Hoskins and Schiffman 
cases and those which take the “state” ap- 
proach;” so, at the risk of supererogation 
and unduly extending this opinion, that ap- 
proach and the “federal” approach will be 
examined briefly. 


[Federal and State Approaches] 


Campbell v. Haverhill,» holds that state 
statutes of limitations will be applied to 
federal causes of action created by Congres- 
sional legislation and enforceable only in the 
Federal courts (p. 614). 


“No laws of the several States have been 
more steadfastly or more often recog- 
nized as rules of decision in the 
courts of the United States, than statutes 
of limitations of actions, real and personal, 
as enacted by the legislature of a State, 
and as construed by its highest court.” ™ 
The cases taking the “state” approach to 
actions under the Sherman and Clayton 
Acts can be, and indeed have been, logi- 


cally rationalized on the above basis. 


But there is also strong reason to apply 
the “federal” approach although complete 
rationalization is admittedly difficult. That 
approach, it seems, starts with the initial 
premise that the nature of the action, as 
construed by the United States Supreme 
Court in the Chattanooga case, is remedial 
and compensatory and not penal. Clearly 
that was the holding, at least in so far as 


18 [1944-1945 TRADE CASES { 57,282] 144 F. 
2d 585, 587. 

19 Florida Wholesale Drug v. Ronson Art Metal 
Works [1953 TRADE CASES {f 67,483], 110 F. 
Sapp eto(s (CD GC. ON 1953) Cf. eid). 
Doubleday & Co. [1953 TRADE CASES f 67,428], 
109 F. Supp. 354 (D. C. N. D. Ohio, 1952). 
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the federal statute was concerned, else there 
would have been no reason ever to have had 
any concern with the state statute of limi- 
tations. Indeed, learned counsel for the de- 
fendants inferentially admit as much when 
they argue that Kansas has adopted a more 
“restrictive” interpretation of the word “pen- 
alty” than the Supreme Court adopted in 
the Chattanooga case. Whether the Supreme 
Court also construed the state statute per- 
taining to “statutory penalties” is not crystal 
clear. The three court opinions, it will be 
noted, each referred to three State statutory 
provisions: one, prescribing a limitation of 
one year for “statute penalties;” another 
a limitation of three years for “actions 
for injuries to personal or real prop- 
erty;” and a third a ten-year limitation “for 
all other cases not expressly provided for.” 
The lower courts held the one-year provi- 
sion not to be applicable; but the discus- 
sion of the penalty feature in the opinions 
was limited to the federal statute. In the 
Supreme Court the chief argument seems 
to have been directed to, the applicability of 
the three-year and the ten-year provisions, 
the District Court having held the three- 
year, and the Circuit Court of Appeals 
having held the ten-year provision appli- 
cable. The Supreme Court, citing Hunting- 
ons Oh elit, WAG Wh, Se CBA ESS, 118 'S, Ce 
224, 36 L. Ed. 1123, and Brady v. Daly, 175 
U. S. 148, 155-6, 20 S. Ct. 62, 44 L. Ed. 109, 
held that the federal statute, limiting the 
bringing of a “suit for any penalty 
or forfeiture, pecuniary or otherwise, ac- 
cruing under the laws” to five years, was 
not applicable. As to the State statute pro- 
viding for “statutory penalties” its discus- 
sion was limited to this statement: 


“As to the article touching actions for 
statute penalties, notwithstanding some 
grounds for distinguishing it from Rey. 
Stat. § 1047, which were pointed out, so 
far as this liability under the laws of the 
United States is concerned we must ad- 
here to the construction of it which we al- 
ready have adopted.” (p. 398) 


The cases taking the “federal” approach 
seems to apply the state statute of limita- 
tions to the cause of action given under 


2155 U. S. 610, 15 S. Ct. 217, 39 L. Hd. 280: 

21 The quotation is from Bauserman v. Blunt, 
147 U. S. 647, 652, 13 S. Ct. 466, 37 L. Ed. 316. 
See also Dibble v. Bellingham Bay Land Co., 
163° Us) Ss, 63, 1608S. Ct 939) 41s Leeiidied2, wana 
Pufahl v. Hstate of Parks, 299 U. S. 217, 57 
Se Cts fal ct in Wded3s: 
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the Sherman Act as if the construction of 
that Act by the Supreme Court were a part 
of it. Is not that a reasonable and permis- 
sible construction? Whether reasonable is 
the more readily ascertainable. It is cer- 
tainly reasonable for a lower federal court, 
when called upon to determine the nature 
of the cause of action under the Sherman 
and Clayton Acts, to apply the rationale of 
the Huntington v. Attrill and the Brady v. 
Daly cases and to hold that it is remedial and 
compensatory. Nor is the reasonableness of 
that approach affected because a state court 
might hold such an action to be a penalty if, 
e. g., it were called upon to enforce a stat- 
ute of a sister state. Whether permissible 
to take the view suggested is a more dif- 
ficult question. 


[Erte Railroad Case] 


The criticism, which some of the cases 
taking the “federal” approach direct against 
the Hoskins and Schiffman decisions, is that 
the learned court in those cases did not 
mention, or seem to give any effect to, the 
distinction which, at least since Erie R. Co. 
v. Tompkins,” should be kept in mind be- 
tween diversity cases and those involving 
exclusively federal rights. (Some of the 
cases indicating a disinclination to extend 
the doctrine into the field of exclusively 
federal jurisdiction are set out in the foot- 
note.) * Such criticism may not be too 
sound, in view of the sweep of the Campbell 
v. Haverhill case. Nor has this court been 
able to find much substantial support in the 
Holmberg v. Armbrecht™ and Cope v. Ander- 
son” cases for the approach suggested. They 
involved the question whether state statutes 
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of limitation have any application to equity 
actions in federal courts. The problems 
there dealt with have become largely aca- 
demic by the 1948 amendment to the Rules 
of Decision Act. 


But this court is, nevertheless, constrained 
to take the “federal” approach and believes 
it to be permissible. Federal law is disposi- 
tive of the time of accrual of a federal cause 
of action for the purpose of applying a state 
statute of limitations. Rawlings v. Ray.” It 
governs the question who is the real party 
in interest;"’ whether an amendment to a 
complaint relates back to the filing of the 
complaint so as to come within the limita- 
tions period; * and the time of commence- 
ment of an exclusively federal action.” The 
doctrine of Erie R. Co. is inapplicable to the 
“areas of judicial decision within which the 
policy of the law is so dominated by the 
sweep of federal statutes that legal relations 
which they affect must be deemed governed 
by federal law having its source in those 
statutes, rather than by local law.” Sola 
Electric Co. v, Jefferson Co.” It would un- 
duly extend this opinion to quote from the 
cases cited in footnote 17. Collectively they 
represent much study by a group of learned 
courts in a sincere effort to solve the very 
problem which is now plaguing this court. 
The solution which they found, including 
the summation of it in Judge Ridge’s opin- 
ion, will be followed here. 


When the decrees in the action brought by 
the United States became final as to the various 
defendants and their impingement upon the 
limitation issue, is not presently decided. In 
the event counsel cannot agree, those ques- 
tions will be determined at the trial. 


2304 U. S. 64, 58°S. Ct. 817, 82 L. Ed. 1188, 
114 A. L. R. 1487. 

>See, e. g., Board of Commissioners v. 
United States, 308 U. S. 343, 350, 60 S. Ct. 285, 
84 L. Ed. 313; concurring opinion of Mr. Justice 
Jackson in D’Oench, Duhme & Co. v. F. D. I. C., 
315 U. S. 447, 471-2, 62 S. Ct. 676, 86 L. Ed. 956; 
Royal Indemnity Co. v. United States, 313 U. S. 
289, 296, 61 S. Ct. 995, 85 L. Ed. 1361; Deitrick 
v. Greaney, 309 U. S. 190, 200-1, 60 S. Ct. 480, 
84 L. Ed. 694. 

#4327 U. S. 392, 66 S. Ct. 582, 90 L. Ed. 743. 

#* 331) U.S. 461, 67S. Ctr1340! 91 I, Ware 1602: 
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26 312 U.S. 96, 61 S. Ct. 473, 85 L. Ed. 605. 

** United States v. Aetna Surety Co., 338 U.S. 
366, 70 S. Ct. 207, 94 L. Ed. 171; Gas Service 
Co. v. Hunt, 183 F. 2d 417 (C. C. A. 10). 

*% Culver v. Bell & Loffland, 146 F. 2d 29; 
American Fidelity & Casualty Co. v. All Ameri- 
can Bus Lines, (C. C. A. 10) 179 F. 2d 7. 

* Bomar v. Keyes, 162 F. 2d 136. Cf. Ragan 
v. Merchants Transfer Co., 337 U. S. 530, 69 
S. Ct. 1233, 93 L. Hd. 1520. 
ae 3LiGUL Ss. LSwell(6, v631s. Ct. 1925 Sralinioas 
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[67,572] Michael C. Beckanstin vy. Liquor Control Commission. 
In the Connecticut Supreme Court of Errors, June Term, 1953. Filed July 21, 1953. 


Sherman Antitrust Act 


Price Fixing—Liquor Control Legislation—Validity—A provision of a Connecticut 
statute which directs wholesalers to fix and maintain prices at which they will sell to 
retailers alcoholic liquor which has been transported in interstate commerce is not violative 
of the Sherman Antitrust Act and therefore does not impinge upon the power of Congress 
to regulate interstate commerce. The 21st Amendment to the United States Constitution 
accords to the states the power to enact stch legislation unrestricted by the commerce 


clause. 


See the Sherman Act annotations, Vol. 1, J 1220. ~ 


For the plaintiff: Edward Seltzer, with whom, on the brief, were Julius B. Schatz 


and Arthur D. Weinstein. 


For the defendant: William L. Beers, Deputy Attorney General, with whom, on the 
brief, was George C. Conway, Attorney General. 


Appeal from the action of the defendant 
in suspending the wholesaler liquor permit 
of the plaintiff, brought to the Court of 
Common Pleas in Hartford County and 
tried to the court, Dwyer, J.; judgment dis- 
missing the appeal, from which the plaintiff 
appealed to this court. No error. 


[Liquor Permit Suspended] 


INctIs, Justice [Jn full text except for omis- 
sions indicated by asterisks]: The liquor con- 
trol commission suspended for forty-five days 
the wholesaler’s liquor permit on which the 
plaintiff was the permittee and the Eastern 
Liquor Company, Inc., was the backer. The 
suspension was based upon three violations 
of § 4306 of the General Statutes’ and three 
violations of §151-19 of the regulations 
promulgated by the commission.” Upon ap- 
peal the Court of Common Pleas rendered 
judgment sustaining the commission and 
from that judgment this appeal has been 
taken. 


* Kk 


1 Section 4306, insofar as it is pertinent to the 
ease, reads: ‘‘No manufacturer, wholesaler or 
out-of-state shipper permittee shall discriminate 
in any manner in price discounts between one 
permittee and another on sales or purchases of 
alcoholic liquors bearing the same brand or 
trade name and of like age and quality, nor 
shall he allow in any form any discount, rebate, 
free goods, allowance or other inducement for 
the purpose of making sales or purchases. 
Each manufacturer, wholesaler and out-of-state 
shipper permittee shall post with the liquor 
control commission the price of any brand of 
goods offered for sale in Connecticut, which 
price when so posted shall be the controlling 
price for the month following such posting. 
Notice of all manufacturer, wholesaler and 
out-of-state shipper permittee prices shall be 
given the permittee purchasers either by direct 
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[Sherman Act Not Violated| 


The plaintiff's second main claim is that 
§ 4306 is unconstitutional both because it 
violates the due process provision of §1 of 
the fourteenth amendment to the federal 
constitution and also because, in so far as 
it affects interstate commerce, it contravenes 
the commerce clause of the federal consti- 
tution (Art. I §8). 

23 Ee eh 


The contention of the plaintiff based upon 
the commerce clause is, in substance, that a 
state statute such as § 4306, which directs 
wholesalers to fix and maintain prices at 
which they will sell to retailers alcoholic 
liquor which has been transported in inter- 
state commerce, is violative of the Sherman 
Antitrust Act (26 Stat. 209, as amended, 15 
U. S. C. §1) and therefore impinges upon 
the power to regulate commerce which is 
exclusively in the Congress. Exactly this 
same contention was made in Schwartz vw. 
Kelly [1953 Trane Cases { 67,559], supra, 
with reference to § 904b of the Cumulative 


mail or advertising in a trade publication having 
circulation among the retail permittees.”’ 

2 Section 151-19 of the 1948 revision of the 
regulations (1952 Rev., § 204-19) reads in part: 
“Every holder of [a] manufacturer or whole- 
saler permit shall maintain a complete record 
of each sale of alcoholic liquors made by him, 
which shall include the number of cases or 
fractions thereof, the size of the containers of 
each brand, the price thereof, the name of the 
purchaser, a true and accurate statement of 
the terms and conditions on which such sale is 
made, and in addition thereto, shall simul- 
taneously furnish to the purchaser, with cach 
shipment for delivery, an invoice setting forth 
in detail the information set forth above. Any 
terms and conditions of the sale not stated on 
said invoice shall constitute a violation.”’ 
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Supplement of 1951, which compels permit- 
tees for the sale of liquor not to be con- 
sumed on the premises to charge the price 
established for branded liquor by the whole- 
saler. In that case, we held that the twenty- 
first amendment to the United States con- 
stitution accorded to the states the power 
to enact such legislation unrestricted by the 
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commerce clause. That case is conclusive 
of the contention made by the plaintiff in 
the present case. 

eK 


There is no error, 


In this opinion the other judges con- 
curred. 


it 67,573] United States v. Telescope Carts, Inc., et al. 


In the United States District Court for the Western District of Missouri, Western 
Division. Civil Action No. 6935. Filed September 24, 1953. 


Case No. 1085 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Consent Decree—Specific Relief—Compulsory Licensing of Patents—Reasonable 
Royalty—Provisions of License—Telescope Grocery Carts.—Defendants were each ordered 
by a consent decree to grant to any applicant a license or sublicense to manufacture and 
sell telescope grocery carts under certain existing patents and under patents acquired 
within five years from the date of the decree. Such licenses could be transferable or non- 
transferable; a uniform, nondiscriminatory, reasonable royalty could be charged; reasonable 
provisions could be made for the reporting and payment of royalties and for the cancella- 
tion of such licenses upon the failure to pay royalties; and such licenses could provide 
that the licensee shall affix to products manufactured under such licenses the number of 
the patent. However, the licenses had to provide that (1) the licensee could cancel the 
license at any time by giving thirty-days’ notice, and that (2) the licensee should imme- 
diately have the benefit of any more favorable terms contained in any license which is 
in existence at the time of the license or which is granted thereafter to any other licensee. 
Court determination of a reasonable royalty was provided for in the event the parties 
were unable to agree as to what constitutes a reasonable royalty. Copies of the decree 
had to be sent to present licensees and to applicants for licenses. 


See the Sherman Act annotations, Vol. 1, J 1535.40, 1590. 


Consent Decree—Practices Enjoined—Disposition of Patents.—Where a consent de- 
cree ordered each defendant to license patents concerning telescope grocery carts, each 
defendant was enjoined from making any disposition of such patents, unless it required 
as a condition of such disposition that the purchaser or licensee observe the requirements 
of the patent licensing provisions of the decree. The purchaser or licensee was required 
to file with the court an undertaking to be bound by such provisions of the decree. 


See the Sherman Act annotations, Vol. 1, § 1530.50. 


; Consent Decree—Practices Enjoined—Allocations of Markets.—Defendants were en- 
joined by a consent decree from entering into or enforcing any agreement or plan to 


allocate territories or markets for the manufacture, distribution, or sale of telescope gro- 
cery carts. 


See the Sherman Act annotations, Vol. 1, J 1220.204, 1530.90. 


For the plaintiff: Stanley N. Barnes, Assistant Attorney General; Earl A. Jinkinson 
Chief, Midwest Office, Antitrust Division; and Raymond D. Hunter, Bertram M. Long 
W. D. Kilgore, Jr, and Harry N. Burgess, Attorneys. 


For the defendants: Coleman H. Hayes, Arthur F. Schmahlfeldt, and Richard D. 
Mason for Folding Carrier Corporation and Sylvan D. Goldman; and J. M. Fisher and 
Albert C. Johnston for Telescope Carts, Inc. and Orla E. Watson. 
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Final Judgment 


Reeves, District Judge [In full text]: Plain- 
tiff, United States of America, having filed 
its complaint herein on May 21, 1951, and 
the defendants having appeared and filed 
their answers to said complaint denying the 
substantive allegations thereof; and the plain- 
tiff and said defendants, by their respective 
attorneys, having severally consented to the 
entry of this Final Judgment without trial 
or adjudication of any issue of fact or law 
herein, and without admission by any party 
in respect of any such issue, 


Now, therefore, before the taking of any 
testimony and without trial or adjudication 
of any issue of fact or law herein, and upon 
consent as aforesaid of all the parties hereto, 

It is hereby ordered, adjudged and de- 
creed as follows: 


I 


[Sherman Act Action] 


This Court has jurisdiction of the subject 
matter hereof and of all parties hereto. The 
complaint states a cause of action against 
the defendants under Sections 1 and 2 of 
the Act of Congress of July 2, 1890, entitled 
“An Act to protect trade and commerce 
against unlawful restraints and monopolies,” 
as amended, commonly known as the Sher- 
man Act. 


II 
[Definitions] 


As used in this Final Judgment: 


(A) “Telescope cart” means a cart and 
basket, and parts thereof, in combination, 
consisting of a wheeled carriage which will 
telescope one within the other, and a basket 
or baskets which telescope in a horizontal 
sliding direction when the baskets are in 
their normal position without the removal 
of the basket or baskets from the carriage. 
The basket is provided with a hinged rear 
gate to permit a like basket to telescope 
therethrough. 

(B) “Person” means an individual, part- 
nership, firm, association, corporation or 
other legal entity. 

(C) “Patents” means United States Let- 
ters Patent and applications therefor, all 
re-issues, continuations, divisions, or exten- 
sions thereof, and patents issued upon said 
applications, relating to telescope carts. 
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III 


[Applicability of Judgment] 

The provisions of this Final Judgment 
applicable to any defendant shall apply to 
such defendant, its successors, subsidiaries, 
assigns, officers, directors, agents, employees, 
and attorneys, and to those persons in active 
concert or participation with them who re- 
ceive actual notice of this Final Judgment 
by personal service or otherwise. 


IV 


[Licensing of Patents Ordered—Terms and 
Conditions] 


(A) Each defendant is ordered and di- 
rected, in so far as it has or may acquire 
the power or authority to do so to grant 
to any applicant making written request 
therefor a license or sublicense to manufac- 
ture, use and sell telescope carts under 
United States Letters Patent No. 2,479,530 
and any patent which may issue to or be 
acquired by any such defendant on telescope 
carts upon the Goldman patent applications 
Nos. 25262 and 71703 assigned to Orla E. 
Watson, or under any continuation, reissue 
or extension thereof or any other patent 
covering telescope carts issued to or ac- 
quired by any such defendant within five 
years from date hereof, such license or 
sublicense to be for the full unexpired term 
of the patent or patents. Said licenses or 
sublicenses shall contain no restriction what- 
soever except that: 


(1) The license or sublicense may be 
transferable or nontransferable. 

(2) A uniform, nondiscriminatory, rea- 
sonable royalty may be charged; 

(3) Reasonable provisions may be made 
for the periodic reporting and payment 
of any royalties due from the licensee or 
sublicensee and for periodic inspection of 
the books and records of the licensee or 
sublicensee by an independent auditor or 
any person acceptable to the licensee or 
sublicensee who shall report ot the licensor 
only the amount of the royalty due and 
payable; 

(4) Reasonable provision may be made 
for cancellation of the license or sublicense 
upon failure of the licensee or sublicensee 
to pay the royalties found to be due and 
payable or to permit the inspection of his 
books and records as hereinabove pro- 
vided; 


q 67,573 


68,710 


(5) The license must provide that the 
licensee or sublicensee may cancel the 
license or sublicense at any time by giving 
thirty days’ notice in writing to the licensor; 

(6) The license must provide that the 
licensee or sublicensee shall immediately 
have the benefit of any more favorable 
terms contained in any license or sublicense 
which is in existence at the time of the 
license or which is granted thereafter to 
any other licensee or sublicensee. 

(7) The license or sublicense may pro- 
vide that the licensee or sublicensee shall 
affix to any product manufactured or sold 
under such license or sudlicense the num- 
bers of the patent or patents under which 
the product is so manufactured or sold. 


(B) Upon receiving any application for a 
license or sublicense in accordance with the 
provisions of this Section IV, the defendant 
shall advise the applicant of the royalty it 
deems reasonable for the patent or patents 
to which the application pertains. If the 
parties are unable to agree upon what con- 
stitutes a reasonable royalty within sixty 
(60) days from the date application for the 
license was received by the defendant, the 
applicant therefor may apply forthwith to 
this Court for the determination of a rea- 
sonable royalty, and the said defendant 
shall, upon receipt of notice of filing such 
application, promptly give notice thereof to 
the Attorney General. In any such proceed- 
ing the burden of proof shall be upon the 
defendant or its assignee, vendee, or trans- 
feree, to establish the reasonableness of the 
royalty requested by it; and the reasonable 
royalty rates, if any, determined by the 
Court shall apply to the applicant and to 
the holders of all other licenses or sub- 
licenses issued under the same patent or 
patents. Pending the completion of negotia- 
tions or of any such Court proceeding, the 
applicant shall have the right to make, use, 
and vend under the patent or patents to 
which its application pertains, without pay- 
ment of royalty or other compensation, but 
subject to the following provisions: The 
defendant may apply to the Court to fix an 
interim royalty rate pending final determi- 
nation of what constitutes a reasonable roy- 
alty, if any. If the Court fixes such interim 
royalty rate, the defendant shall then grant, 
and the applicant shall accept, a license or 
sublicense as the case may be, providing 
for the periodic payment of royalties at such 
interim rate from the date of the making 
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of such application by the applicant. If the 
applicant fails to accept such license or sub- 
license or fails to pay the interim royalty 
therein provided, such action shall be ground 
for the dismissal of his application. Where 
an interim license or sublicense has been 
issued pursuant to these provisions, reason- 
able royalty rates, if any, as finally deter- 
mined by the Court shall be retroactive for 
the applicant and all other licensees or sub- 
licensees under the same patent or patents 
to the date the applicant filed his application 
with the Court for the fixing of a reasonable 
royalty. 


[Disposal of Patents Conditionally Prohibited] 


The defendants are jointly and severally 
enjoined and restrained from making any 
disposition of any of the patents or patent 
applications covered by Section IV of this 
Final Judgment or any rights with respect 
thereto, which deprives such defendant of 
the power or authority to grant licenses or 
sublicenses as hereinbefore provided for in 
Section IV, unless it requires as a condition 
of such disposition, that the purchaser, trans- 
feree, assignee, or licensee, as the case may 
be, shall observe the requirements of Sec- 
tion IV and V hereof, as applicable, and 
such purchaser, transferee, assignee, or li- 
censee shall file with this Court, prior to 
the consummation of said transaction, an 
undertaking to be bound by said provisions 
of this Final Judgment. 


VI 


[Enforcement of Agreements] 


Defendants Telescope Carts, Inc. and Orla 
E. Watson are jointly and severally en- 
joined and restrained from maintaining, ad- 
hering to or enforcing any contract, agree- 
ment or patent license existing on the date 
of this Final Judgment between such de- 
fendants, or either of them, and John Chatil- 
lon & Sons which grants or purports to 
grant to said John Chatillon & Sons any 
rights under any of the patents or patent 
applications to which Section IV of this 
Final Judgment may apply. 


VII 
[Contract Cancelled] 


That certain written contract dated June 
2, 1949, entered into by and between Orla 
E. Watson, as inventor, Telescope Carts, 
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Inc., as licensee, and Folding Carrier Corp., 
as sublicensee, to the extent, if any, that 
the same may still be in force and effect, 
is hereby declared to be cancelled, null and 
void, and the defendants are jointly and 
severally enjoined and restrained from re- 
newing, adhering to, maintaining or con- 
tinuing, or claiming any rights under, any 
of the provisions thereof. 


VIII 
[Allocation of Markets] 


The defendants are jointly and severally 
enjoined and restrained from entering into, 
adhering to, maintaining, furthering or enforc- 
ing, directly or indirectly, any combination, 
conspiracy, contract, agreement, understanding, 
plan or program to allocate or divide terri- 
tories or markets for the manufacture, dis- 
tribution or sale of telescope carts. 


IX 


[Copies of Judgment to Licensees | 


The defendants Orla E. Watson and Tele- 
scope Carts, Inc., are ordered and directed 
within sixty days after the entry of this 
Final Judgment to send a copy of this 
Final Judgment to each present licensee or 
sublicensee under any patent or patents to 
which Section IV of this Final Judgment 
may apply and to each applicant who has 
heretofore applied for and has not received 
a license to manufacture, use and sell tele- 
scope carts under any such patent or pat- 
ents. In the case of applicants who may 
apply for a license or sublicense to make, 
use and sell telescope carts pursuant to 
Section IV of this Final Judgment, a copy 
of this Final Judgment shall be sent promptly 
to each such applicant immediately after re- 
ceipt of any such application. 


Xx 


[Inspection and Compliance] 


For the purpose of securing compliance 
with this Final Judgment, duly authorized 
representatives of the Department of Jus- 
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tice shall, upon written request of the Attor- 
ney General, or the Assistant Attorney 
General in charge of the Antitrust Division, 
and on reasonable notice to any defendant, 
made to its principal office, be permitted (1) 
access during the office hours of said defendant 
to all books, ledgers, accounts, correspondence, 
memoranda, and other records and docu- 
ments in the possession or under the control 
of said defendant relating to any matters 
contained in this Final Judgment, and (2) 
subject to the reasonable convenience of 
said defendant and without restraint or in- 
terference from it to interview officers or 
employees of said defendant, who may have 
counsel present, regarding any such matters, 
and (3) upon such request the defendant 
shall submit such reports in writing to the 
Department of Justice with respect to mat- 
ters contained in this Final Judgment as 
may from time to time be necessary to the 
enforcement of this Final Judgment. No 
information obtained by the means provided 
in this Section X shall be divulged by any 
representative of the Department of Justice 
to any person other than a duly authorized 
representative of such Department, except 
in the course of legal proceedings to which 
the United States is a party for the purpose 
of securing compliance with this Final Judg- 
ment, or as otherwise required by law. 


XI 
[Jurisdiction Retained | 


Jurisdiction is retained for the purpose of 
enabling any of the parties to this Final 
Judgment to apply to this Court at any 
time for such further orders and directions 
as may be necessary or appropriate for the 
construction or carrying out of this Final 
Judgment, for the modification of any of 
the provisions thereof, and for the purpose 
of enforcement of compliance therewith 
and the punishment of violations thereof. 


XII 


The provisions of this Final Judgment 
shall take effect thirty (30) days after the 
date of its entry. 


[7 67,574] United States v. General Instrument Corporation, et al. 
In the United States District Court for the District of New Jersey. Civil Action No. 


8586. Filed August 11, 1953. 


Case No. 855 in the Antitrust Division of the Department of Justice. 
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Sherman Antitrust Act 


United States Equity Suits—Form of Decree—Dedication of Patents.—The dedication 
of patents was not required in order to free competition, where the case did not present 
“a situation where one enormous firm in the industry, overshadowing all competitors, owns 
a huge bundle of patents with which it maintained its dominance in violation of the anti- 
trust laws and with which, even were it compelled to license them to competitors at rea- 
sonable royalties, it could preserve a competitive edge by virtue of the drag such royalties 
would have on the success of its competitors.” In the present case, a sizable firm other 
than the defendants was able to compete against the defendants in spite of the defendants’ 
patent pooling arrangement and some of the key patents pooled have expired. Further- 
more, the other terms of the judgment will end the defendants’ cooperation with each 
other, and they will become competitors. The compulsory licensing of patents at rea- 
sonable, nondiscriminatory royalties together with the requirement of similar licensing 
of patents obtained within a period of five years from the date of the decree will suffice 
to free competition. 


See the Sherman Act annotations, Vol. 1, { 1610.411. 


United States Equity Suits—Form of Decree—Threatening Infringement Suits— 
Applicable Patents.—In view of the time that had elapsed in the litigation and the general 
circumstances of the industry, it was found unnecessary to extend a prohibition against the 
institution of infringement suits to patents issuing at a date later than the expiration of 
five years after the entry of the decree, even though applications were filed within that 
period. 


See the Sherman Act annotations, Vol. 1, § 1610.411. 


United States Equity Suits—Form of Decree—Reciprocal Licensing of Patents.—In 
view of the pattern of the conduct of defendants and their relatively dominant positions in 
the industry, it was found that a wholesome climate for competition could only be created 
by depriving the defendants of their ability to condition compulsory licensing of their 
patents upon reciprocal licensing up to the expiration of a five-year compulsory licensing 
period. 

See the Sherman Act annotations, Vol. 1, f 1610.411. 


United States Equity Suits—Form of Decree—Licensee Contesting Validity of Patent. 
—A provision in a proposed decree enjoining defendants from entering into any patent 
agreements which include a provision admitting the validity of any patent not issued at the 
time of such admission was appropriate in view of the defendants’ past behavior. Whether 
or not price restrictions were included, an agreement by a licensee not to contest the 
validity of a patent would unlawfully extend the scope of the monopoly granted under the 
patent laws. 


See the Sherman Act annotations, Vol. 1, § 1270, 1610.411. 


United States Equity Suits—Form of Judgment—Dissolution—Restraints Against 
Future Association.—Since competition in an industry could only thrive if defendants were 
made completely’ independent of each other, provisions of a proposed decree (which also 
provided for the dissolution of a jointly-owned company) guarding against a contingency 
wherein the defendants might defeat the terms of the decree by merging or entering 
into some other form of consolidation and preventing either of the defendants from 
eliminating the competition of other manufacturers by purchasing ownership or control 
of such manufacturers were appropriate. However, a similar provision, relating to acquisi- 
tions of assets and materials of competitors, was too broad if it should be construed to 
prevent either of the defendants from acquiring occasional items in the way of tools or 
licenses to patents for their individual use. 


See the Sherman Act annotations, Vol. 1, § 1610.450. 


' United States Equity Suits—Form of Decree—Restraint Against Performance of Ter- 
minated Contracts.—A provision of a proposed decree declaring that certain agreements 
are unlawful and enjoining the defendants from performing or enforcing the agreements 
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was partially deleted, where the agreements had been completely performed and termi- 
nated and there was no likelihood of their being reopened or supplemented. 


See the Sherman Act annotations, Vol. 1, J 1610.411. 


United States Equity Suits—Form of Decree—Scope of Prohibitions as to Third 
Parties.—To the extent that a provision in a proposed decree would restrain defendants 
in making agreements (involving provisions for valid territorial and marketing restric- 
tions) with persons who are not defendants, the provision was modified. Likewise, a 
provision which would have the effect of precluding the defendants from including valid 
price restrictions in patent licensing agreements with persons not defendants in the case 
was modified. The use of the word “severally” was modified so that another provision 
could not be construed to restrict the defendants from entering individually into contracts 
with firms not parties to the litigation. 

See the Sherman Act annotations, Vol. 1, J 1610.411. 

United States Equity Suits—Form of Decree—Miller-Tydings Act—Permissive Pro- 
vision.—A provision of a decree permitting, in effect, defendants to avail themselves of 


the benefits of the Miller-Tydings Act was appropriate, where there was no evidence that 
the defendants illegally operated under the provisions of the Act. 


See the Sherman Act annotations, Vol. 1, J 1250.121, 1610.411. 


United States Equity Suits—Form of Decree—Definition of Defendants.—‘“Defend- 
ants” were defined in a decree as “all the corporate parties as named in the complaint 
in this cause, their directors, officers and agents.” Since the individual defendants were 
officers, directors, or agents of the corporate defendants, this definition will remove any 
restraints imposed upon them if they disassociate themselves from their respective com- 
panies. If they return to their companies, they automatically come within the terms 
of the decree. 

See the Sherman Act annotations, Vol. 1, § 1610.411. 

For the plaintiff: Marcus Hollabaugh and Sigmund Timberg, Special Assistants 
to the Attorney General, Washington, D. C. 

For the defendants: Milton, McNulty and Augelli, by John Milton, Jersey City, N. J.; 
Maxwell James; and Elmer G. Van Name, Camden, N. J. 

For a prior opinion of the U. S. District Court, District of New Jersey, see 1948-1949 
Trade Cases { 62,510. 


Memorandum on Form of Final Judgment ““Tyefendants’ shall mean all parties de- 
M fendant as named in the complaint in 

ForMAN, Chief Judge [Jn full text except this cause except the individual defend- 
for omissions indicated by asterisks]: Fol- ants Nathan Hyman and Edward Hyman.” 


lowing the opinion in this case [1948-1949 ¥ ; 
Trave Cases § 62,510], 87 F. Supp., 157, the The defendants, relying on the case of 
plaintiff filed a proposed form of final judg- Hartford-Empire Co. v. United States [1944- 
ment in fifteen sections. The defendants 1945 TRADE CASES 157,319], 323 U. S. 386 
have objected to certain sections of the (1945), object to this definition on the 
judgment, proposed modifications thereof, ground that it would include all individual 
and have suggested the addition of a new defendants named in the case except as 
section. A hearing has been had and briefs Specifically excluded and would needlessly 
were filed. : hamper the individuals particularly if they 
yoke disassociated themselves from the corporate 


i : 5 ae defendants and sought fresh positions in 
The following is a disposition of the g ae 3 i 
: : the industry. ' 
arguments on the disputed sections: 


Section I, Paragraphs (F) and (I) As a substitute for plaintiff's proposal de- 


fendants suggest the following: 


Resauicons) hab “‘T)yefendants’ shall mean all the cor- 

For its Section I(F) the plaintiff pro- porate parties defendant as named in the 
poses the following: complaint in this cause and shall ex- 
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clude the individual defendants except 
where otherwise expressly named.” 


I shall accept the suggestion of the de- 
fendants modified as follows: 


““Tyefendants’ shall mean all the corpo- 
rate parties as named in the complaint 
in this cause, their directors, officers and 
agents.” 


The individual defendants in this case were 
officers, directors or agents of the com- 
panies and as such they are encompassed 
in the definition of “defendants” as long as 
they serve in such capacities. If they com- 
pletely disassociate themselves from their 
respective companies there is no reason to 
attempt to. restrain them from pursuing 
normal activities. If they return to their 
companies they automatically find them- 
selves under the cloud of the judgment. 


The plaintiff proposes as its Section I(1) 
the following: 


“*Patents’ shall mean United States 
Letters Patent and applications therefor, 
including all reissues, divisions, continua- 
tions or extensions thereof and patents 
issued upon said applications.” 


Defendants oppose this definition on the 
ground that taken in conjunction with the 
plaintiff’s. proposal contained later in its 
form of judgment covering compulsory 
licensing of patents within a period of five 
years from the date of the judgment, it 
would include patents which may be issued 
long after the expiration of the five year 
period upon applications made within that 
period. 


Inasmuch as this objection relates primarily 
to the question of licensing of future pat- 
ents we will recognize and deal with de- 
fendant’s objection subsequently but will 
accept the definition of “patents” as pro- 
posed by the plaintiff for inclusion in the 
judgment. 


Section V, Paragraph (A), Subpara- 
graphs (6), (7) and (8) 


[Performance of Terminated Contracts] 


In Section V, Paragraph (A), Subpara- 
graphs (6), (7) and (8) the plaintiff pro- 
posed the following: 


“(A) Each of the following agreements 
is hereby adjudged and decreed to be un- 
lawful under Sections 1 and 2 of the 
Sherman Act and is hereby terminated; 
and defendants are jointly and severally 
enjoined and restrained from the further 
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performance or enforcement of any of the 
provisions of said agreements and of any 
agreements amendatory thereof or sup- 
plemental thereto: ... 

(6) Agreement dated April 28, 1939, 
between De Jur Amaco and Radio and 
General; (7) Agreement dated June 10, 
1939, between Radio and General and 
(8) All contracts, agreements or under- 
standings to which defendants Develop- 
ment, Radio and General are jointly or 
severally parties covering the licensing of 
patents relating to variable condensers.” 


Defendants oppose the inclusion of Sub- 
paragraphs (6) and (7) on the ground that 
the contracts described therein were not 
held to be entirely illegal in the opinion 
filed in this case. They are characterized 
therein, 87 F. Supp. at p. 194 and concern 
restrictions in dealing with tools which 
were held to be illegal transactions in the 
eyes of the antitrust laws and cast a shadow 
on the general conduct of the defendants 
with relation to the said laws. But those 
contracts have been completely performed 
and terminated. There is no likelihood of 
their being reopened or supplemented in 
any way. In view of this there is no reason 
to enjoin the defendants from any further 
performance or enforcement of the pro- 
visions contained therein. The opinion con- 
tains a finding as to the extent of their 
illegality and it is unnecessary to repeat 
it in the judgment. Consequently Subpara- 
graphs (6) and (7) will be deleted. 


The defendants objected to the words “or 
severally” in Subparagraph (8) following 
the word “jointly” for the reason that it 
could be construed to restrict the parties 
from entering individually into contracts 
with firms not parties to this litigation and 
otherwise impede the defendants from pur- 
suing normal and legitimate business re- 
lationships. Such an interpretation should 
not be given and to avoid its possibility the 
words “any two or more of the” shall be 
interpolated between the word “which” and 
the word “defendants” This treatment will 
obviate the necessity of inserting the word 
“mutual” before the word “understandings” 
as suggested in proposed miscellaneous 
amendments. 


[Scope of Restraints] 
Defendants ask for the deletion of Sec- 
tion VI of the judgment as proposed by 
the plaintiff. It reads as follows: 


_ “(A) Each defendant is hereby en- 
joined and restrained from entering into, 
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performing, adopting, adhering to, main- 
taining or furthering, directly or indi- 
rectly, or claiming any rights under, any 
combination, conspiracy, contract, agree- 
ment, understanding or plan or program 
With any person engaged in the manu- 
facture or distribution of variable con- 
densers which has as its purpose or 
effect: 

“(1) Limiting, restraining or pre- 
venting the sale of tools, dies, fixtures, 
or jigs, used in the manufacture of 
variable condensers, to any person or 
for use in any specified territory; 

“(2) Limiting, reducing or restrict- 
ing the types, models, qualities or quan- 
tities of variable condensers which are 
or may be developed or manufactured; 

“(3) Excluding any manufacturer or 
distributor of variable condensers from 
any territory or market, or interfering 
with or restricting any such manufac- 
turer or distributor in competing in 
any territory or market; 

“(4) Fixing, maintaining or adhering 
to prices or price ranges or other 
terms and conditions of sale or dis- 
tribution of variable condensers; 

“(5) Limiting or restricting, in any 
manner, the exercise of independent de- 
cision in the acquisition of patents or 
patent rights. 

“(B) Each defendant is hereby en- 
joined and restrained from entering into 
any contract, agreement or understanding 
with the purpose or effect of admitting 
the validity of any patent not issued at 
the time of such admission.” 


The defendants contend that the re- 
straints of this section are too broad and 
would perpetually restrict them from en- 
gaging in normal and valid contracts un- 
related to any of the issues raised in this 
litigation. Specifically as to Subparagraph 
(1) of Paragraph A, the defendants submit 
that they would be precluded from making 
available to another manufacturer tools 
with which to make condensers in the event 
of a war emergency, when they were oper- 
ating at full capacity, and still retain any 
control over their tools. This provision is 
justified by the conduct of the defendants 
as found in the opinion herein, and the 
contingency cited by the defendants may 
be regarded as exposing them to a remote 
hazard, which hazard could be removed 
by an appeal to the court under the section 
providing for retention of jurisdiction. 

The defendants construe Subparagraphs 
(2) as prohibiting agreement between a 
distributor and a manufacturer wherein the 
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distributor orders the manufacturer to pro- 
duce a special model in accordance with a 
new design adopted by the distributor, be- 
cause thereby a prior model would be 
rendered obsolete and would be replaced. 
This the defendants submit would be a 
limiting or restricting of the given type or 
model in violation of this provision. This 
construction is far-fetched. The provision 
as proposed seen in the light of reason is 
an appropriate regulation to be observed by 
the defendants in this industry. 


To the extent that the defendants object 
to Subparagraph (3) on the ground that 
they would be perpetually restrained in 
making agreements with the distributors or 
manufacturers who are not defendants in 
this case involving provisions for valid 
territorial and marketing restrictions, the 
plaintiff's proposal is too broad. The de- 
fendants, however, should be enjoined from 
contracting between themselves in accord- 
ance with the terms of this Subparagraph. 
Hence Subparagraph (3) will be revised in 
a new paragraph (B) in the following 
manner: 


“(B) The defendants as between them- 
selves are hereby enjoined and restrained 
from entering into, performing, adopting, 
adhering to, maintaining or furthering, 
directly or indirectly, or claiming any 
rights under any combination, conspiracy, 
contract, agreement, arrangement, under- 
standing or plan or program which has 
as its purpose or effect: 


“(1) Excluding each other from any 
territory or market, or interfering with 
or restricting each other in competing 
in any territory or market;” 


It is probable that in the totality of the 
judgment proposed to be entered in this 
case restraints tantamount to this provision 
may be included. Nevertheless, this pro- 
vision is appropriate to emphasize that the 
design of the judgment will be to create 
the maximum area for competition between 
the defendants General and Radio and to 
dissolve as far as possible any barriers to 
such competition. 


As to Subparagraph (4) the defendants 
assert that it should be deleted because by 
its terms it would preclude valid price re- 
strictions contained in patent licensing 
agreements in which they might engage in 
the future. To meet this objection insofar 
as it concerns patent licensing to or from 
persons not parties to this case a proviso 
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shall be added to this subparagraph to read 
as follows: 

“except that this provision shall not apply 

to valid restrictions contained in patent 

licenses between a defendant and a per- 
son not a party to this case;”. 
Since Subparagraph (3) was removed from 
Paragraph (A) this subparagraph number 
(4) in plaintiff's proposed judgment with 
the foregoing proviso shall become Sub- 
paragraph (3) of Paragraph (A). 

The defendants contend that Subpara- 
graph (5) is too vague and ambiguous. 
This objection should be sustained insofar 
as its scope over the relationship of the 
defendants and all other persons is con- 
cerned. However, it has definitive meaning 
as between the defendants General and 
Radio in view of the findings in the opinion 
in this case. Hence the provision will be 
incorporated as Subparagraph (2) of the 
new Paragraph (B) as above directed. 


[Admitting Validity of Patents| 


The defendants object to the inclusion 
of plaintiff's Paragraph (B), asserting that 
it would preclude them from engaging in 
the common practice of giving or receiving 
a license upon a patent, the application for 
which has been filed but is still pending, 
in which license the validity of the patent, 
when issued, is admitted. They claim that 
they would be prejudiced in that competi- 
tors could obtain licenses containing such 
a provision but that licensors might refuse 
a license to them since it would not include 
a like provision. 

The Supreme Court has held that a licen- 
see may challenge the validity of a patent 
which he has been licensed to use, and that 
he is neither estopped from contesting the 
patent by acceptance of the license, Mac- 
Gregor v. Westinghouse Co. [1946-1947 
Trave Cases { 57,525], 329 U. S. 402 (1947) ; 
Sola Electric Co. v. Jefferson Co., 317 U. S. 
173 (1942), nor barred by his own covenant 
not to contest the patent, Katzinger Co. v. 
Chicago Mfg. Co. [1946-1947 TrapE CASES 
57,524], 329 U. S. 394 (1947). In’ all of 
the above cases the licenses contained price 
fixing provisions, but the case of Scott Paper 
Co. v. Marcalus Co., 326 U. S. 249 (1945), 
indicates that this factor was not the grava- 
men of those decisions. There, where no 
such provision was involved, the Court held 
that the assignor of a patent was not es- 
topped from contesting the validity of the 
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assigned patent in a suit on it brought 
against him by his assignee, * * * 

It would appear, therefore, that whether 
or not price restrictions were included, an 
agreement by a licensee not to contest the 
validity of a patent would unlawfully ex- 
tend the scope of monopoly granted under 
the patent laws beyond their boundaries 
into the domain where the public has an 
interest, to which such a private contract 
would be repugnant. Consequently it 
would seem appropriate here, in view of the 
defendants’ past behavior to enjoin inclu- 
sion of provisions admitting the validity of 
any patent not issued at the time of such 
admission in patent licenses engaged in by 
the defendants. Therefore, plaintiff's pro- 
posal in this respect will be included in the 
judgment. It will be designated as Para- 
graph (C) in Section VI as a result of 
previously discussed changes in the para- 
graphing of this section. 


Proposed Dedication of Patents— 
Sections VII and IX 


In) Parasraphe (8) vote Section Viiliethe 
plaintiff asks that patents relating to vari- 
able condensers now owned or controlled 
by Development be dedicated to the public, 
and in Paragraph (A) of Section IX the 
plaintiff asks that the same step be taken 
with regard to such patents owned or con- 
trolled by each defendant other than De- 
velopment, or jointly with any other 
defendant, prior to the date of the judg- 
ment, or transferred to it by Development 
pursuant to Section VII. The defendants 
strenuously object to these provisions, 
maintaining that dedication is not a per- 
missible requirement under existing law. 


This direction is in an area left open 
by the decision of the Supreme Court in 
United States v. National Lead Co. [1946- 
1947 Trape Cases § 57,575], 332 U. S. 319 
(1947) which substantially diluted its pro- 
nouncement in Hartford-Empire Co. vw. 
United States [1944-1945 TrapE CasEs 
157,319]. 323, U., Sie386(1945)\" int ewchtich 
the Court determined that dedication as 
directed by the district court was confisca- 
tory. * * * 

Under the present circumstances, how- 
ever, I do not believe that dedication of 
patents is required in order to free com- 
petition from the fetters fashioned by the 
defendant’s illegal activities. This is not 
a situation where one enormous firm in the 
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industry, overshadowing all competitors, 
owns a huge bundle of patents with which 
it maintained its dominance in violation of 
the antitrust laws and with which, even 
were it compelled to license them to com- 
petitors at reasonable royalties, it could 
preserve a competitive edge by virtue of the 
drag such royalties would have on the 
success of its competitors. 


In the present case a sizeable firm other 
than the defendants (American Steel Pack- 
age Company) was able to compete against 
the defendants in spite of the defendants’ 
patent pooling arrangement. Here, too, 
when the defendants’ cooperation with each 
other is ended and they are placed in a 
competitive stance as against each other 
by the terms of this judgment, the industry 
will not consist of a single great firm hold- 
ing the bulk of the patents. Rather, the 
patents and the share of production will 
be distributed fairly evenly between at least 
two competing companies. In addition, 
some of the key patents pooled in violation 
of the law have expired. In view of all of 
these considerations it would appear that 
compulsory licensing of patents held by the 
defendants at the date of the judgment at 
reasonable, non-discriminatory royalties to- 
gether with the requirement of similar li- 
censing of patents obtained within a period 
of five years from the date of the judgment 
would suffice to free competition in the 
variable condenser industry. 

Therefore, the plaintiff’s proposal requir- 
ing dedication of patents held by Develop- 
ment and other defendants at the date of 
the judgment will be denied. 


Paragraph (B) of Section VII will read: 


“(B) Defendant Development is hereby 
ordered and directed within 30 days 
following entry of this judgment to trans- 
fer or assign all patents or patent rights 
owned or controlled by it to the person 
(including other defendants) from whom 
such patents or patent rights were ac- 
quired—”. 


The defendants’ proposal for assignment 
by Development of two patents, Numbers 
1,928,310 of September 26, 1933 and 1,947,069 
of February 13, 1934, to General will be 
denied, as these patents have expired. De- 
fendants proposed that a third patent, No. 
2,064,620 of December 15, 1936, should be 
assigned by Development to Radio. Since 
this patent will have only about four 
months to run after the date of this judg- 
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ment it is assumed that its value can be 
of no great moment and provision will be 
made in the judgment for disposition of 
this patent as proposed by the defendants 
by adding the following clause to Para- 
graph (B) of Section VII: “except that 
Patent No. 2,064,620 of December 15, 1936 
shall be assigned by Development to 
Radio.” 


Section [X, Paragraph (A) providing for 
dedication of patents by defendants other 
than Development must be deleted. 


Section VIII 


[Dissolution Provisions] 


The plaintiff's proposed Section VIII 
reads as follows: 


“(A) Following the distribution of the 
assets of defendant Development and its 
dissolution pursuant to Section VII of this 
Judgment, each remaining defendant is 
hereby enjoined and restrained from 
holding, acquiring or claiming, directly 
or indirectly, any rights under any pat- 
ents, manufacturing or sale facilities, 
plants or other assets relating to the 
manufacture of variable condensers, in 
conjunction with any other defendant or 
any other person engaged in the manu- 
facture or variable condensers; 

“(B) Defendants are hereby jointly and 
severally enjoined and restrained from 
acquiring, directly or indirectly, by pur- 
chase, merger, consolidation or otherwise, 
after entry of this Judgment, ownership 
or control of the business, physical assets 
(including patents, tools, dies, fixtures 
and jigs), good will, capital stock or se- 
curities, or any part thereof, of any per- 
son engaged in the manufacture of vari- 
able condensers, except that nothing 
herein shall prevent an individual defend- 
ant from acquiring stock in a corporation 
of which he is, or was at any time be- 
tween July 17, 1946, and the date of this 
Judgment, an officer.” 


Defendants ask for the deletion of this 
entire section because it would prohibit any 
defendant for all time from achieving legal 
horizontal growth or expansion in variable 
condenser manufacture and from acquiring 
from a competitor even a tool or die, a 
patent in any field, a license to a patent, 
in conjunction with a competitor and any 
part of the capital stock of a competitor. 
The plaintiff contends that the findings in 
this case justify the prohibitions of this 
section in order to guard against a contin- 
gency wherein Radio and General should 
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be able to defeat the terms of this judgment 
by merging or entering into some other 
form of consolidation. Also it seeks here- 
by to prevent either Radio or General from 
eliminating the competition of other manu- 
facturers of variable condensers by purchasing 
ownership or control of such manufacturers. 


As has been indicated it is felt that com- 
petition can only thrive in this industry if 
the defendants General and Radio are made 
completely independent of each other. To 
further this end Paragraph (A) is appro- 
priate. 

Paragraph (B) appears to be too broad if 
it should be construed to prevent General 
or Radio from acquiring occasional items 
in the way of tools or licenses to patents for 
their individual use. It would appear necessary, 
however, to assure the separation of General 
and Radio as competitors and to prevent 
them either jointly or severally, from ac- 
quiring ownership or control of competitors 
in the variable condenser field for a sub- 
stantial period following entry of this judg- 
ment unless by the court’s permission after 
a showing that competition would not be 
substantially impaired under the reservation 
of jurisdiction clause of the judgment. Vari- 
able is too small a factor in the industry 
to bind it by these regulations. Accord- 
ingly, plaintiff's proposed Paragraph (B) 
will be modified to read as follows: 


“(B) Defendants, General and Radio, 
are hereby enjoined and restrained from 
acquiring directly or indirectly by pur- 
chase, merger, consolidation or otherwise 
the ownership or control of the business 
of the other, and, whether jointly or 
severally, for a period of seven years 
after the entry of this Judgment of any 
other person engaged in the manufacture 
of variable condensers.” 


Plaintiff’s proposed proviso in said Para- 
graph (B) permitting an individual defend- 
ant from acquiring [to acquire] stock in a 
corporation of which he is or was at any 
time between July 17, 1946, and the date of 
the judgment au officer will be deleted as 
conferring no right upon such an individual 
that he does not already possess and as 
unnecessary. 


Sections IX and X 


[Institution of Infringement Suits] 


In Section IX (B) (2) plaintiff proposes 
that the defendants should be enjoined from 
threatening or instituting suits for acts of 
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infringement of any patent owned or con- 
trolled by any defendant and issued or ap- 
plied for within five years after the entry 
of this judgment, unless there had been a 
refusal to enter into a license agreement 
after request so to do by such defendant as 
provided for in Section X. Defendants ob- 
ject to the extension of the judgment to 
those applications for patents which may 
be made during the five year period and 
upon which applications the actual patents 
may not issue until several years aiter the 
five year period. They suggested the elimi- 
nation of this proposed feature of the judg- 
ment relating to patent applications made 
during the five year period by the sub- 
stitution of a new definition of the word 
“patents” for that proposed by the plaintiff. 
They also suggest the elimination of the 
words “or applied for’ from Section IX, 
Paragraph (B) (2) and Section X, Para- 
graph (A). In this way, they submit, the 
judgment would control only those applica- 
tions upon which patents would actually 
be issued during the five year period. 


In the light of the time that has elapsed 
in this litigation and the general circum- 
stances of the industry it would appear un- 
necessary to extend this injunction and 
license requirement to patents issuing at a 
date later than the expiration of five years 
after the entry of judgment, even though 
applications were filed within that period. 
However, there is no fault to be found 
with the plaintiff’s definition of patents, and 
as has been previously indicated, that will 
not be disturbed. The words “or applied 
for” will be deleted from plaintiff’s pro- 
posed Section IX, Paragraph (B) (2) and 
Section X, Paragraph (A), which will ac- 
complish the result the defendants seek. 


[Reciprocal Licensing] 


The defendants requested an addition to 
Section X, Paragraph (B) in the following 
language: 


“Such grant may, at the option of the 
licensor, be conditioned upon the recipro- 
cal grant of a license by the applicant, at 
a reasonable royalty, under any and all 
patents covering variable condensers, now 
issued or pending, or issued within five 
years from the date of this decree, if any, 
owned or controlled by such applicant. 
Such license or reciprocal license may, at 
the option of either party, contain a pro- 
vision for the inspection of the books 
and records of the licensee by an inde- 
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pendent auditor who shall report to the 
licensor only the amount of royalty due 
and payable and no other information ;—.” 


The defendants buttress this request with 
the decision in United States v, National Lead 
Co. [1946-1947 Trane Cases § 57,575], 332 
U. S. 319 (1947), in which a provision for 
reciprocal licensing was approved. That 
was a different situation from the one that 
obtains here. In view of the pattern of the 
conduct of General and Radio in this case 
and their relatively dominant positions in 
the industry, it would appear that a whole- 
some climate for competition can only be 
created in this instance by depriving them 
of their ability to condition compulsory 
licensing of their patents upon reciprocal 
licensing up to the expiration of the five 
year period. The period during which they 
will be thus limited is entirely reasonable. 
No advantage or disadvantage will accrue 
to the defendants as between themselves by 
lack of the right to compel reciprocity, for 
each may apply for non-exclusive licenses 
to another. The advantage that non-de- 
fendants may enjoy by being able to de- 
mand licenses from the defendants without 
reciprocating can only act as a proper 
stimulant towards competition, having in 
mind the limited period during which it 
may occur. Hence the proposal of de- 
fendants of this addition to Section X, 
Paragraph (B) must be declined. See 
United States v. United States Gypsum Co., 
340 U. S. 76, 93-94 (1950). 


Defendants’ Proposed Section XVI 


[Miller-Tydings Act] 
Defendants propose as Section XVI of 
the judgment the addition of the following: 


“This judgment shall not be con- 
strued to forbid normal business trans- 
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actions of any of the corporate defendants 
with its selling agents or consignees, 
persons or corporations rendering serv- 
ices to it, or customers; or to prohibit 
transacting with citizens or corporations 
of foreign nations; or to prevent any de- 
fendants from availing of the benefits of 
the Acts of Congress of August 17, 1937 
commonly known as the Miller-Tydings 
Act, or (save as elsewhere in the judg- 
ment provided) of the benefits of the 
Patent Laws.” 


The plaintiff objected to the inclusion of 
the clause referring to the Miller-Tydings 
Act and argued that defendants should be 
enjoined from invoking any benefits under 
that law for a period of time as required 
in the judgment in the case of United States 
v. Bausch & Lomb Co. [1944-1945 Trane 
Cases ¥ 57,224], 321 U. S. 707 (1944). In 
that case the defendants operated under the 
provisions of the Miller-Tydings Act. There 
was no evidence here of such involvement 
upon the part of the defendants. In fact, 
it is apparent that the operations of these 
defendants do not lend themselves to a 
method of business under which the Miller- 
Tydings Act could be advantageously in- 
voked. Furthermore, there would seem to 
be no necessity for precluding them from its 
coverage in a legitimate way for any limited 
period of time such as suggested by the 
plaintiff. 


The parenthetical clause “(save as else- 
where in the Judgment provided)” should 
be eliminated and the Section should com- 
mence with the words “Except as otherwise 
specifically provided in this Judgment.” 
With this modification the section should 
be added to the judgment. 


Let a judgment in conformity with the 
foregoing be submitted on or before Sep- 
tember 14, 1953. 


[67,575] United States v. Minneapolis Electrical Contractors Association, et al. 


In the United States District Court for the District of Minnesota, Fourth Division. 
Civil Action No. 3715. Dated September 26, 1953. 


Case No. 1077 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Consent Decree—Practices Enjoined—Participation in Trade Association Activities— 
Electrical Contractors, Jobbers, Association, and Union.—Electrical contractors, jobbers, 
trade associations, and a union were enjoined by a consent decree from organizing, partici- 
pating in the activities of, or contributing anything of value to any trade association, 
knowing that the purposes or activities of such association are in any manner inconsistent 
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with the provisions of the decree. However, it was provided that the provisions of the 
decree should not prohibit the defendants from engaging in activities related solely to a 
labor dispute or collective bargaining, otherwise legal under labor laws applicable to such 
defendants. 


See the Sherman Act annotations, Vol. 1, § 1230, 1280.101, 1530.30, 1540, 1590. 


Consent Decree—Practices Enjoined—Channelization Programs.—Jobbers of electrical 
equipment were enjoined by a consent decree from (1) refusing to sell to any person where 
the reason for such refusal is because such person is not an electrical contractor or does 
not hold a master electrician’s license, (2) refusing to buy from any manufacturer where 
the reason for such refusal is because such manufacturer has sold or intends to sell to any 
person or class of persons, and (3) urging any person to refuse to sell electrical equipment 
to, or install electrical equipment for, any person or class of persons, for the purpose of 
establishing or adhering to any channelization program. Electrical contractors were en- 
joined from doing specified acts for the purpose of establishing or adhering to any channeli- 
zation program. The above defendants, including electrical contractors’ associations and a 
union, also were enjoined from entering into any plan to establish or adhere to any chan- 
nelization program. 


See the Sherman Act annotations, Vol. 1, J 1260, 1530.90. 


Consent Decree—Practices Enjoined—Union Activities—A union was enjoined by 
a consent decree from (A) refusing to install electrical equipment because such equipment 
was not sold by an electrical contractor or was purchased directly from a jobber or manu- 
facturer, and from (B) urging any person not to sell or install electrical equipment for the pur- 
pose of establishing or adhering to any channelization program. 


See the Sherman Act annotations, Vol. 1, J 1280.101, 1530.30. 


Consent Decree—Practices Enjoined—Refusal To Sell—Permissive Provision— 
Credit Information—An individual was enjoined by a consent decree from refusing to 
sell electrical equipment to any person because such person has sold or intends to sell 
electrical equipment to any third person and from urging any person not to sell such 
equipment to any third person. However, it was provided that the prohibitions should not 
be construed to prevent the exchange of credit information and financial information 
relating to credit between the individual and others. 


See the Sherman Act annotations, Vol. 1, § 1260.101, 1530.90, 1540. 


For the plaintiff: Stanley N. Barnes, Assistant Attorney General; Edward R. Kenney 
and John H. Waters, Trial Attorneys; and Edwin H. Pewett, William D. Kilgore, Jr., 
Charles F. B. McAleer, and Harry N. Burgess, Attorneys. 


For the defendants: Dorsey, Colman, Barker, Scott and Barber, by Henry Halladay, 
Minneapolis, Minn., for Minneapolis Electrical Contractors Ass’n, Midwest Electric 
Council, Inc., Skeldon & Green Electric, Inc., and Albert J. Fleming; Nichols, Mullin, 
Farnand and Lee, by Chester L. Nichols, Minneapolis, Minn., for Local Union No. 292, 
International Brotherhood of Electrical Workers; Leonard, Street and Deinard, by Bene- 
dict Deinard, Minneapolis, Minn., for Midwest Electric Co.; and Felhaber and Larson, 
by Gustav A. Larson, St. Paul, Minn., for St. Paul Electrical Contractors Association, 
Midwest Electric Council, Inc., Kehne Electric Co., Inc., and Tieso & Kostka Electric 
Co. 


Final Judgment 

Norppyr, District Judge [In full text]: 
Plaintiff, United States of America, having 
filed its complaint herein on April 30, 1951; 
and the defendants having appeared and 
filed their several answers to said complaint 
denying any violation of law; and the plain- 
tiff and said defendants, by their respective 
attorneys, having severally consented to the 
entry of this Final Judgment without trial 


{ 67,575 


or adjudication of any issue of fact or law 
herein, and without admission by any party 
in respect to any such issue; and the Court 
having considered the matter and being 
duly advised; 


Now, therefore, before the taking of any 
testimony and without trial or adjudica- 
tion of any issue of fact or law herein and 
upon consent, as aforesaid, of all the parties 
hereto, 
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It is hereby ordered, adjudged and de- 
creed, as follows: 


i 
[Sherman Act Action] 


This Court has jurisdiction of the subject 
matter hereof and of all parties hereto. The 
complaint states a cause of action against 
the defendants under Section 1 of the Act 
of Congress of July 2, 1890, entitled, “An 
Act to protect trade and commerce against 
unlawful restraints and monopolies,’ as 
amended, commonly known as the Sherman 
Act. 

II 


[Definitions] 


As used in this Final Judgment: 

(A) Defendants shall mean: Minne- 
apolis Electrical Contractors Association; 
St. Paul Electrical Contractors Association; 
Midwest Electric Council, Inc.; Midwest 
Electric Company; Kehne Electric Com- 
pany, Inc.; Tieso & Kostka Electric Com- 
pany; Skeldon & Green Electric, Inc.; 
Local Union #292, International Brother- 
hood of Electrical Workers; and Albert J. 
Fleming. 

(B) “Person” shall mean any individual, 
partnership, firm, corporation, association, 
trustee, or other business or legal entity; 

(C) “Electrical Equipment” shall mean 
all types and kinds of electrical equipment 
which are customarily affixed to or perma- 
nently installed in residential, commercial 
or other buildings by skilled labor, includ- 
ing but not limited to, electrical wiring, 
lighting fixtures, switches and switch boxes, 
fuse boxes, insulators, cable, conduits and 
other equipment used or required to provide 
a complete electrical lighting and power 
system in said buildings; 

(D) “Contractors” shall mean those per- 
sons engaged in the business of installing, 
altering, or repairing electrical equipment 
and in the sale of electrical equipment to 
consumers; 

(E) “Jobbers” shall mean those persons 
engaged in the business of purchasing elec- 
trical equipment from manufacturers and 
reselling said equipment to electrical con- 
tractors and others; 

(F) “Union” shall mean Local Union 
#292, International Brotherhood of Elec- 
trical Workers; 

(G) “Channelization Program” shall mean 
any plan, program or course of action the 
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purpose or effect of which is to limit or 
restrict the sale or distribution of electrical 
equipment by manufacturers or jobbers 
thereof. Without in any manner limiting 
the generality of the foregoing, the term 
“channelization program” shall specifically 
include any plan, program or course of ac- 
tion the purpose or effect of which is to 
restrict the sale or distribution of electrical 
equipment by manufacturers thereof solely 
to jobbers and the sale or distribution of 
electrical equipment by jobbers thereof 
solely to electrical contractors, or any plan, 
program of course of action having a like 
or similar purpose or effect. 


(H) “Labor dispute’ shall mean any 
controversy concerning terms, tenure or 
conditions of employment, or concerning 
the association or representation of persons 
in negotiating, fixing, maintaining, chang- 
ing, or seeking to arrange terms or condi- 
tions of employment, regardless of whether 
the disputants stand in the proximate re- 
lation of employer and employee. 


III 
[Applicability of Judgment] 

The provisions of this Final Judgment 
applicable to a defendant, shall apply only 
to such defendant, its or his officers, agents, 
servants, employees, and attorneys, and to 
those persons in active concert or partici- 
pation with them who receive actual notice 
of this Final Judgment by personal service 
or otherwise. For the purpose of this Final 
Judgment a defendant and the respective 
officers, agents, servants, employees and 
attorneys thereof, shall be deemed to be one 
person. 


avs 
[Trade Association Activities] 


(A) The defendants are jointly and sev- 
erally enjoined and restrained from organ- 
izing, forming, joining, belonging to, par- 
ticipating in the activities of, or contributing 
anything of value to any trade association 
or similar organization, knowing that the 
purposes or activities of said association or 
organization are in any manner inconsistent 
with any of the provisions of this Final 
Judgment. 

(B) The provisions of this Final Judg- 
ment shall not prohibit the defendants from 
engaging in activities related solely to a 
labor dispute or collective bargaining, other- 
wise legal under labor laws applicable to 
such defendants. 
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V 
[Channelization Programs Prohibited | 


The defendants are jointly and severally 
enjoined and restrained from entering into, 
maintaining, adhering to, or furthering, 
directly or indirectly, or claiming any rights 
under any provision of any contract, agree- 
ment, understanding, plan or program, 
with any other person to: 

(A) Establish, renew, maintain or ad- 
here to any channelization program; 


(B) Hinder, restrict, limit or prevent 
the sale of electrical equipment to any per- 
son; 

(C) Hinder, restrict, limit or prevent 
any person from selling electrical equip- 
ment to or installing electrical equipment 
for any other person; 

(D) Refuse or threaten to refuse to sell 
electrical equipment to any person or class 
of persons; 

(E) Refuse to buy or threaten to refuse 
to buy electrical equipment from any person; 


(F) Refuse or threaten to refuse to 
install electrical equipment for any person. 


el 


The defendant jobbers are jointly and 
severally enjoined and restrained from 
doing any of the following acts for the pur- 
pose or with the effect of establishing, re- 
newing, maintaining or adhering to any 
channelization program: 


(A) Refusing to sell or threatening to 
refuse to sell electrical equipment to any 
person where the reason for such refusal 
is, in whole or in part, because such person 
is not an electrical contractor, or does not 
hold a master electrician’s license; 


(B) Refusing or threatening to refuse to 
buy electrical equipment from any manu- 
facturer where the reason for such refusal 
is, in whole or in part, because such manu- 
facturer has sold, does sell, or intends to 
sell electrical equipment to any person or 
class of persons; 

(C) Urging, influencing or requiring or 
attempting to urge, influence or require any 
other person to refuse to sell electrical 
equipment to, or install electrical equipment 
for, any person or class of persons. 


VII 


The defendant contractors are jointly and 
severally enjoined and restrained from do- 
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ing any of the following acts for the pur- 
pose or with the effect of establishing, re- 
newing, maintaining or adhering to any 
channelization program: 

(A) Establishing, maintaining or adhering 
to any plan or program or course of con- 
duct to refuse to install electrical equipment 
purchased from some other person or not 
purchased from such defendant; 


(B) Refusing or threatening to refuse 
to buy electrical equipment from any manu- 
ufacturer or jobber where the reason for 
such refusal is, in whole or in part, because 
such manufacturer or jobber has sold, does 
sell, or intends to sell electrical equipment 
to any person or class of persons; 

(C) Urging, influencing or requiring or 
attempting to urge, influence or require any 
person not to sell electrical equipment to, 
or install electrical equipment for, any 
person. 


VIII 
[Union Activity Enjoined| 


The Defendant Union is enjoined and 
restrained from: 


(A) Refusing to install electrical equip- 
ment because such equipment: 


(1) was not sold by an electrical con- 
tractor, or 


(2) was purchased directly from a job- 
ber or manufacturer; 


(B) Urging, influencing or requiring or 
attempting to urge, influence or require any 
person not to sell or install electrical equip- 
ment for the purpose or with the effect of 
establishing, renewing, maintaining or ad- 
hering to any channelization program. 


IX 
[Refusal To Sell] 


(A) The defendant Albert J. Fleming 
is enjoined and restrained from: 


(1) Refusing or threatening to refuse 
to sell electrical equipment to any person 
because such person has sold, does sell 
or intends to sell electrical equipment to 
any third person; 

(2) Urging, influencing or requiring or 
attempting to urge, influence or require 
any person not to sell electrical equip- 
ment to any third person. 


(B) The provisions of this Section IX 
shall not be construed to prevent the ex- 
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change of credit information and financial 
information relating to credit between de- 
fendant Albert J. Fleming and others. 


x 
[Copies of Judgment] 


Each of the defendant Associations is 
ordered and directed to furnish to each 
of its present members and to each of its 
future members a copy of this Final Judg- 
ment, and to obtain and keep on file re- 
ceipts showing delivery of said copies. 


XI 
[Inspection and Compliance] 


For the purpose of securing compliance 
with this Final Judgment duly authorized 
representatives of the Department of Justice 
shall, on written request of the Attorney 
General, or the Assistant Attorney General 
in charge of the Antitrust Division, and on 
reasonable notice to any defendant made to 
its principal office, be permitted, (A) access 
during the office hours of such defendant to 
all books, ledgers, accounts, correspondence, 
memoranda and other records and documents 
in the possession or under the control of 
such defendant relating to any matters con- 
tained in this Final Judgment, and (B) 
subject to the reasonable convenience of 
said defendant and without restraint or 
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interference from it, to interview officers 
or employees of said defendant, who may 
have counsel present, regarding any such 
matters, and (C) upon such request, the 
defendant shall submit any such reports 
in writing to the Department of Justice 
with respect to matters contained in this 
Final Judgment as may from time to time 
be necessary to the enforcement of this 
Final Judgment. No information obtained 
by the means provided in this Section XI 
shall be divulged by any representative of 
the Department of Justice to any person 
other than a duly authorized representative 
of the Department, except in the course 
of legal proceedings to which the United 
States is a party for the purpose of securing 
compliance with this Final Judgment or as 
otherwise required by law. 


XII 
[Jurisdiction Retained] 


Jurisdiction is retained for the purpose 
of enabling any of the parties to this Final 
Judgment to apply to this Court at any 
time for such further orders and directions 
as may be necessary or appropriate for the 
construction or carrying out of this Final 
Judgment, and for the purpose of the en- 
forcement of compliance therewith and the 
punishment of violations thereof. 


United States v. General Electric Company, International General Electric 


Company, Incorporated, Westinghouse Electric Corperation (sued as Westinghouse 
Electric & Manufacturing Company), Corning Glass Works, American Blank Company, 
Empire Machine Company, N. V. Philips’ Gloeilampen-Fabrieken, Consolidated Electric 
Lamp Company, Sylvania Electric Products, Inc. (sued as Hygrade Sylvania Corpo- 
ration), Ken-Rad Tube & Lamp Corporation, Chicago Miniature Lamp Works, and Tung- 
Sol Electric, Inc. (sued as Tung-Sol Lamp Works Incorporated). 


In the United States District Court for the District of New Jersey. Civil Action No. 
1364. Dated October 2, 1953. 


Case No. 575 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


United States Equity Suits—Injunctive Reliefi—Termination of Foreign Agreements. 
—Foreign agreements of a domestic manufacturer of incandescent lamps were terminated 
insofar as they pertained to lamps, lamp parts, and lamp machinery. It was found un- 
necessary and beyond the scope of the case to terminate all such agreements because they 
dealt not only with incandescent lamps but also with other products and because these 
other aspects of the agreements were being litigated in other suits. 


See the Sherman Act annotations, Vol. 1, § 1610.411. 


United States Equity Suits—Injunctive Relief—Dedication of Patents——A manufac- 
turer of incandescent lamps, which was found to have monopolized the incandescent 
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lamp industry and found to have achieved its dominant position in the industry by its 
extension of patent control, was required to dedicate to the public all of its existing patents 
on lamps and lamp parts. This requirement is not for the purpose of imposing a penalty 
for misuse of patents and violation of the antitrust laws; it is only a justified dilution 
of the patent control made necessary in the interest of free competition in the industry. 
Likewise, a foreign company over which the court had personal jurisdiction was required 
to dedicate its United States patents because it was found to have been a part of a con- 
spiracy also found to exist. Licensees of the manufacturer also were subjected to the 
dedication requirement because they benefited from illegal activities found to exist. 


See the Sherman Act annotations, Vol. 1, f 1610.411. 


United States Equity Suits—Injunctive Relief—Compulsory Licensing of Patents— 
Reciprocal Licensing —Where a manufacturer of incandescent lamps was required to 
license all of its patents on lamp machinery, it was found necessary to deny the manu- 
facturer the right to demand reciprocal licensing. If the manufacturer were granted the 
right of reciprocal licensing, it would once again be in a position of being able to channel 
all developments through itself. 


However, with respect to the requirement that the manufacturer license its future 
patents (including, by definition, only those patents owned within a period of five years 
from the date of the judgment) on lamps, lamp parts, and lamp machinery, the manu- 
facturer was permitted to condition the licensing of its patents upon the receipt of a 
license from an applicant. Unless the provision for reciprocity is included, the defendants 
other than the manufacturer as well as independent producers would be able to acquire 
licenses from the manufacturer, but the manufacturer would be unable to acquire licenses 
from them. This would result in an unnecessary benefit to the other defendants. 


The patents could be licensed on a reasonable, nondiscriminatory royalty basis. 
See the Sherman Act annotations, Vol. 1, J 1610.411. 


United States Equity Suits—Injunctive Relief—Technological Information—The re- 
quirement that a manufacturer of incandescent lamps furnish to any person, who receives 
a license from the manufacturer pursuant to the terms of the judgment, copies of its detail 
and assembly blueprints of lamp machinery and the requirement that the manufacturer 
furnish to any person, who utilizes a dedicated patent or a licensed patent on lamps and 
lamp parts, a written description of methods and processes used by the manufacturer 
were found to afford a sufficient distribution of technical information. A proposal that 
a manual be prepared and that copyrights to the manual be assigned to the Government 
was deemed too broad. 


See the Sherman Act annotations, Vol. 1, f 1610.411. 


United States Equity Suits—Injunctive Relief—Divestiture of Production Facilities. 
—Although a manufacturer of incandescent lamps has been found to have monopolized 
the incandescent lamp industry, it will not be ordered to divest itself of its plant, machinery, 
equipment and auxiliary facilities representing one-half of its productive capacity measured 
by its average annual production for specified years. The court found that (1) most of the 
illegal practices found to exist have been abandoned, (2) there presently exists in the 
industry some healthy, growing firms which are no longer dependent upon the manu- 
facturer, (3) the integrated nature of the manufacturer’s organization indicates that 
divestiture would be an extra-ordinarily difficult and expensive undertaking, (4) the public 
would suffer, (5) the manufacturer’s research facilities would be impaired, and (6) the 
national defense effort relies heavily on the manufacturer’s production and research. The 
court also stated, in effect, that divestiture in the face of a national and world economy the 
future course of which is unpredictable does not commend itself as within the realm of 
the exercise of a reasonable discretion. 


See the Sherman Act annotations, Vol. 1, § 1610.450. 
United States Equity Suits—Injunctive Relief—Divestiture—Foreign Investments.— 


A manufacturer of incandescent lamps and its international company will not be required 
to divest themselves of stock or other financial interests in competing foreign companies 
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in order to prevent limitations on imports and exports which were found to exist. 
The present case did not present a situation where the properties to be divested were the 
fruits of an illegal combination and where the acquisitions themselves were in violation 
of the antitrust laws. Furthermore, the firms competing with the manufacturer are in 
strong positions, and none of the foreign firms in which the manufacturer has interests 
is in a position to sell in the United States market. Such relief is unnecessary to end the 
prohibited practices, and the requirement of divestiture at the present time would definitely 
run counter to the announced policy of the United States to encourage American capital 
to invest abroad. 


See the Sherman Act annotations, Vol. 1, J 1610.450. 


United States Equity Suits—Injunctive Relief—Trade-Mark.—A manufacturer of 
incandescent lamps, which was found to have monopolized the incandescent lamp industry, 
was enjoined from making any use of a trade-mark in connection with more than one 
per cent of its sales of lamps in any calendar year. The manufacturer also was enjoined 
for a period of three years from (1) authorizing any other person in the United States 
to use the trade-mark in connection with lamps not manufactured by or for it and from 
(2) using the trade-mark of any other person on its lamps sold in the United States. 


See the Sherman Act annotations, Vol. 1, § 1610.411. 


United States Equity Suits—Injunctive Relief—Competitive Bidding—A manufac- 
turer of incandescent lamps, which was found to have monopolized the incandescent 
lamp industry, was enjoined, in connection with any transaction involving public bodies 
or other purchasers upon a competitive bidding basis, from initiating or participating 
in any plan, regarding the terms or specifications of the invitation for bids to be issued, 
with the intent to influence any purchaser of lamps to (1) disqualify any other manu- 
facturer from submitting a bid, (2) limit the issuance of invitations to bid for such con- 
tracts to the manufacturer, (3) provide for the issuance of invitations specifying the 
manufacturer’s lamps by name, (4) discriminate in the issuance of any invitations, or (5) 
reject all bids submitted for such contracts and readvertise for new bids for such 
contracts. 


See the Sherman Act annotations, Vol. 1, { 1610.411. 


United States Equity Suits—Injunctive Relief—Foreign Company.—A foreign com- 
pany which was ordered to license United States patents was not required to grant an 
immunity from suit with respect to corresponding foreign patents. Other provisions of 
the decree also were formulated in view of the company’s domestic and foreign activities. 


See the Sherman Act annotations, Vol. 1, f 1610.411. 


For the plaintiff: Leonard J. Emmerglick, Special Assistant to the Attorney General; 
John S. James, Special Attorney; Marcus H. Hollabaugh, Special Assistant to the At- 
torney General; and Stanley N. Barnes, Assistant Attorney General, of counsel. 


For the defendants: Katzenbach, Gildea and Rudner, by George Gildea (Whitney 
North Seymour, Alexander C. Neave, Albert C. Bickford, Quincy D. Baldwin, Gerard 
Swope, Jr., George G. Gallantz, Armand F. Macmanus, John A. Evans, of counsel), for 
General Electric Company and International General Electric Company. Piiney, Hardin 
and Ward, by Arthur J. Martin, Jr. (Ropes, Gray, Best, Coolidge and Rugg by Warren 
F. Farr, John B. Hopkins, and Charles Rugg; and Arthur L. B. Richardson, of counsel), 
for Sylvania Electric Products, Inc., Edgar W. Hunt (Sullivan and Cromwell, by George 
C. Sharp, Emory H. Sykes, and Howard T. Milman, of counsel) for N. V. Philips’ 
Gloeilampenfabrieken. Stryker, Tams and Horner, by Josiah Stryker (Cravath, Swaine and 
Moore, by Donald C. Swatland, of counsel), for Westinghouse Electric & Manufacturing 
Company. Richard Eyre for Tung-Sol Electric, Inc. David Erickson (Hughes, Hubbard, 
Blair and Reed, by Edwin Foster Blair, of counsel), for Consolidated Electric Lamp 
Company. Greene and Hellring, by Israel B. Greene and Bernard Hellring, for petitioner 
Bond Lamp Works. Kessler and Kessler, by Arthur J. Brothers, for Jewel Lamp Com- 
pany, et al. Joseph L. Rauh, Jr., for Max Ettinger and Herbert J. Howard, Intervenors 
on Application of Government for Interim Relief. 


Trade Regulation Reports { 67,576 


68,726 


Court Decisions 
U. S. v. General Electric Co. 


Number 277 (Ex. Ed.)—14 
10-12-53 


For a prior opinion of the U. S. District Court, District of New Jersey, see 1948- 1949 
Trade Cases J 62,352. For the consent judgment as to Corning Glass Works, see 1946- 
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Opinion 
ForMAN, Chief Judge [In full text except 
for exhibits A and B and the Appendix]: 
Following the filing of an opinion in this 
case, reported in [1948-1949 TrapE CASES 
J 62,352] 82 F. Supp. 753 (N. J. 1949), the 
Government and General Electric* submitted 
proposed forms of judgments to implement 
the said opinion. Philips, Westinghouse, 
Sylvania and Tung-Sol also offered sug- 
gested provisions in regard to portions of 
the proposed judgment which would affect 
them, and they and other defendants were 
heard with regard to aspects of the judg- 
ment by which they would be affected. 
Hearings concerning the proposed remedies 
and the Government’s application for inter- 
im relief were had at which testimony was 
offered, oral arguments made and briefs 
were submitted. Following will be found 
the provisions of the judgment which are 
deemed to be applicable in this case. After 
each provision an annotation will follow 
discussing the origin and reason for its 

inclusion in the judgment. 


Final Judgment 


Plaintiff, United States of America, hav- 
ing filed it complaint herein on January 
27, 1941, and the defendants, and each of 
them, having appeared and filed their 
answers to such complaint, and American 
Blank Company and Empire Machine Com- 
pany having been dissolved prior to the 
commencement of the action, and an order 
having been entered herein dismissing the 
complaint as to them; and Corning Glass 
Works and plaintiff having entered into 
a consent judgment on March 7, 1946; and 
Westinghouse Electric Corporation (sued 
as Westinghouse Electric and Manufactur- 
ing Company) and plaintiff having entered 
into a consent judgment on April 10, 1942; 
and said Westinghouse Electric Corpora- 
tion having acquired the lamp assets of 
defendant Ken-Rad Tube & Lamp Com- 
pany, and an order having been entered 
herein dismissing the complaint as to said 
Ken-Rad Tube & Lamp Company; and 
this action having come on for trial; and 
the Court, after the taking of evidence, 


and considering the briefs and arguments sub- 
mitted by the parties, having filed its 
opinion herein on January 19, 1949, which 
was certified as the Findings of Fact and 
Conclusions of Law; and the Court after 
taking further evidence, and after consider- 
ing further arguments and briefs submitted 
by the parties, having filed an opinion on 
October 2, 1953 as to the remedies, and 
having directed entry of Judgment pursuant 
to Rule 52 of the Rules of Civil Procedure; 


Now therefore, it is this .... day of .... 
1953, ordered, adjudged and decreed as 
follows: 

SECTION I 
JURISDICTION 


This Court has jurisdiction of the sub- 
ject matter of this cause of action and 
each of the parties thereto, and the 
complaint states a cause of action against 
the defendants, and each of them, under 
Sections 1 and 2 of the Sherman Act. 


The foregoing language of the title and 
recital is proposed by General Electric ex- 
cept for a modification referring to this 
opinion suggested by the plaintiff. Section 
I, “Jurisdiction,” was proposed by the Goy- 
ernment. The title and recital as modified 
and Section I were acceptable to the parties. 


SECTION II 
DEFINITIONS 
As used in this Judgment: 


A. “Lamps” means any electrical de- 
vice the primary purpose of which is 
to convert electric energy into light with- 
in the visible spectrum by means of an 
incandescent filament. As so defined 
“lamps” does not include fluorescent or 
electric discharge lamps, photo-flash 
lamps or the so-called arc or enclosed 
arc lamps. 


B. “Lamp parts” means any part, ma- 
terial or element made for, used in, or 
constituting an integral part of, an incan- 
descent lamp (such as, but not limited to, 
glass bulbs, tubing and cane, bases, wire 
and gases). 

C. “Lamp machinery” means any ma- 
chinery used in the manufacture or as- 
sembly of incandescent lamps or lamp 
parts, including glass parts. 


* The shortened name for this defendant as 
well as for the others will be used in this 
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D. “Patent” (or “patents”) means any 
existing United States Letters Patent and 
Applications, and any divisions, continua- 
tions, reissues and extensions of such 
patents, relating, but only in so far as 
they relate, to lamps, lamp parts or lamp 
machinery, owned or controlled by any 
of the defendants, or under which any 
of them has a right to grant licenses or 
sublicenses, at the date of this Judgment. 


E. “Future patent” (or “patents’) 
means any United States Letters Patent 
and Applications, and any divisions, con- 
tinuations, reissues and extensions of such 
patents, relating, but only in so far as 
they relate, to lamps, lamp parts or lamp 
machinery, owned or controlled by any 
of the defendants, or under which any 
of them has a right to grant licenses 
or sublicenses, within a period of five 
years from the date of this judgment. 


F. “United States” means the United 
States of America, its territories and pos- 
sessions. 


G. “Subsidiary” of a defendant cor- 
poration means a corporation more than 
50% of whose stock entitled to vote upon 
election of directors (other than preferred 
stock entitled to vote upon the failure 
of the corporation to pay certain divi- 
dends) is owned or, directly or indirectly, 
controlled by such defendant corporation. 


H. “Person” means an individual, part- 
nership, firm, association or corporation. 
For the purpose of this definition, and, 
as used in this Judgment, a corporate 
defendant and its subsidiaries shall be 
considered to be one person. 

I. “General Electric’ means defendant 
General Electric Company, a New York 
corporation, with its principal places of 
business in New York, N. Y. and Sche- 
nectady, N. Y. 

J. “International” means defendant In- 
ternational General Electric Company, 
Incorporated, a New York corporation 
with its principal place of business in 
New York, N. Y. 

K. “Philips” means the defendant N. 
V. Philips’ Gloeilampenfabrieken, a cor- 
poration organized under the laws of 
Holland. with its principal place of busi- 
ness at Eindhoven, Holland. 

L. “Consolidated” means the defend- 
ant Consolidated Electric Lamp Com- 
pany, a Massachusetts corporation, with 
its principal place of business at Lynn, 
Massachusetts. 

M. “Sylvania” means the defendant 
Sylvania Electric Products, Inc., with its 
principal place of business at Salem, 
Massachusetts, and sued herein as Hy- 
grade Sylvania Corporation. 
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N. “Chicago Miniature” means the de- 
fendant Chicago Miniature Lamp Works, 
an Illinois corporation, with its principal 
place of business at Chicago, Illinois. 

O. “Tungsol” means the defendant 
Tung-Sol Electric, Inc., a Delaware cor- 
poration, with its principal place of 
business at Newark, New Jersey, and 
sued herein as “Tung-Sol Lamp Works, 
Incorporated.” 

P. “Defendants” means the defendants 
General Electric, International, Sylvania, 
Philips, Consolidated, Chicago Miniature 
and Tungsol. 

Q. The term “lamp agency agreement” 
means an agreement whereby any de- 
fendant appoints another person its lamp 
agent to distribute lamps owned by said 
defendant. 


Dennitronss Ate Bb © Harries lian) lem ieee 
O and P are not disputed substantially. 


Definition D combines plaintiff’s proposed 
definitions D and E with the clarifications 
suggested by General Electric and Philips. 


Definition E incorporates plaintiff’s pro- 
posed definition F over the objection of 
defendants General Electric, Philips and 
Tungsol except that the period during 
which the provision shall be effective is 
reduced from ten years to five years. This 
will be dealt with further under Section 
V entitled “Patents and Technology”. 


Definition G incorporates the words 
“more than” before “50%” and strikes out 
the words following it, “or more’, in plain- 
tiff’s proposed definition H which was 
identical with General Electric’s proposed 
definition F. 


Definition K incorporates the Govern- 
ment’s proposed definition L except for 
the word “formerly” which followed the 
words “place of business” and eliminates 
the second sentence thereof. 


Definition Q incorporates General Elec- 
tric’s proposed definition Q which as ori- 
ginally submitted read as follows: “The 
term ‘lamp agency agreement’ means a 
written agreement whereby General Elec: 
tric appoints another person its lamp agent 
to distribute lamps owned by General 
Electric.” 


Philips requested 1) that there be in- 
serted at the point in the judgment where 
patents are defined a list of those defend- 
ants which will be affected by Section V 
relating to patents and technology, as it 
appears hereinafter, and 2) that as to it, 
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“patents” should be defined as those it 
possessed as of December 31, 1950, (when 
the IGE-Philips agreement was terminated) 
and not the date of the judgment. These 
requests must be denied. 


SECTION TIL 
APPLICABILITY OF JUDGMENT 


‘The provisions of this Judgment ap- 
plicable to any defendant shall apply to 
such defendant, and to each of its sub- 
sidiaries, officers, directors, employees, 
successors, assigns and all other persons 
acting under, through or for such de- 
fendant and shall apply to operations 
and activities in or affecting commerce as 
defined by the antitrust laws of the 
United States. 


After the words “and all other persons 
acting” the Government’s proposed judg- 
ment included the phrase “or claiming to 
act”. The Government’s proposal con- 
cluded with the clause “and shall apply to 
all acts of such defendants whether acting 
directly, or indirectly, through its subsidi- 
aries, or other agents.” These suggestions 
will be omitted as they are unnecessary. 

General Electric asked that its lamp 
agents be specifically exempted from the 
reach of the judgment by the provision 
“other than lamp agents as herein defined” 
after the words “through or for such other 
defendant”. If a lamp agent is not a party 
to this suit, as General Electric contends, 
of course he would not be bound by the 
judgment, and there is no necessity to so 
specify. It is, on the other hand, conceiv- 
able that a lamp agent might serve General 
Electric in such a manner as to constitute 
a genuine agent, and in such a situation it 
should not be inferred that he would be 
exempt from this judgment. 

General Electric and Philips sought to 
limit the applicability of the judgment to 
activities which are in or affect commerce 
as defined in Section 1 of the Clayton Act. 
As written the standard has been broadened 
to the “anti-trust laws of the United States” 
generally. 


ADJUDICATIONS 


Objection was made by General Electric 
and other defendants to inclusion in the 
judgment of the Government’s section en- 
titled “Adjudications,’ which amounts to a 
recital of the illegal acts of the various 
defendants. Inasmuch as the earlier opinion 
in this case constitutes findings of fact and 
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conclusions of law, no purpose can be served 
by including this section in the decree. Con- 
sequently it has been deleted. 


SECTION IV 


INJUNCTION AGAINST PERFORMANCE 
oF AGREEMENTS 


A. Each of the contracts, agreements 
or patent licenses referred to in Exhibit 
A hereto annexed [not reproduced] is 
hereby terminated, and each of the de- 
fendants who is or was a party thereto 
is enjoined and restrained from observing, 
performing, renewing or adhering to each 
such contract, agreement or patent li- 
cense. 


B. Each of the contracts, agreements 
or patent licenses referred to in Exhibit 
B hereto annexed [not reproduced] is 
hereby terminated in so far as it pertains 
to lamps, lamp parts, and lamp machin- 
ery, and each of the defendants who is 
or was a party thereto is enjoined and 
restrained from observing, performing, 
renewing or adhering to each such con- 
tract, agreement or patent license in so 
far as it so pertains. 

C. Nothing contained in this Section 
IV shall be deemed (a) to terminate the 
rights of any defendant to use on a non- 
exclusive and unrestrictive basis, any 
patent or foreign patent under which any 
such defendant has heretofore been li- 
censed, or (b) to terminate the power, 
if any, of any such defendant to issue 
sub-licenses or immunities under any 
such patent or foreign patent. 


The Government’s proposed judgment 
groups together both domestic and foreign 
agreements found to have violated the anti- 
trust laws of the United States and read 
as follows: 


“The contracts, agreements and patent 
licenses listed in Exhibit A to this Judg- 
ment are hereby declared and adjudged to 
be illegal and in violation of Sections 1 
and 2 of the Sherman Act, and are hereby 
declared to be cancelled.” 


Pursuant to General Electric’s suggestion 
the two types of contracts will be grouped 
separately, as they will receive different 
treatment. 


The Government proposes that these con- 
tracts be declared and adjudged illegal and 
in violation of Sections 1 and 2 of the 
Sherman Act. It maintains that as the 
Court is exercising the equitable remedy of 
rescission, it should make known its grounds 
therefor in the judgment. General Electric 
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contends that as it has been decided not 
to include adjudications in the judgment 
this exception should not be made. This 
view has been accepted, for there is ample 
indication in the opinion in this case why 
these contracts should be terminated. 


The domestic agreements listed are ter- 
minated in their entirety in language fol- 
lowing General Electric’s proposal with the 
addition of the word “renewal.” Philips 
objected to the failure of the Government’s 
proposal to limit its application to lamps, 
lamp parts and lamp machinery. In Philips’ 
proposal, however, the foreign and domestic 
agreements were listed together as in the 
Government’s. The force of Philips’ ob- 
jection is dissipated in classification of the 
agreements into domestic and foreign and 
the limitation of the effect of the judgment 
on foreign agreements. 

The Government would also terminate 
the foreign agreements in toto, but as they 
deal not only with incandescent lamps but 
also with other products, and as these 
other aspects of the foreign contracts are 
being litigated in other suits, it is unneces- 
sary and beyond the scope of this case 
to dispose of them here. Consequently, 
General Electric’s proposal as to them is 
accepted, adding the word “renewing”. 


Subsection C incorporates the substance 
of a provision proposed by both the Govern- 
ment and General Electric with the addition 
twice of the words “or foreign patent,” 
as agreed by the parties. 


SE CRON AY: 
PATENTS AND TECHNOLOGY 
{Dedication of Patents—Lamps and Parts] 


A. The defendants are each, jointly 
and severally, ordered and directed, forth- 
with upon entry of this Judgment, to 
dedicate to the public any and all existing 
patents on lamps and lamp parts. 


Paragraph A is the Government’s pro- 
posal, except that the provision as applied 
to lamp machinery is eliminated and the re- 
quirement for dedication goes only to 
patents for lamps and lamp parts. Licens- 
ing of patents on lamp machinery is treated 
separately in Paragraph B of this Section. 


This direction is in an area left open by 
the decision of the Supreme Court in United 
States v. National Lead Co. [1946-1947 TRADE 
Cases 957,575], 332 U. S. 319 (1947) which 
substantially diluted its pronouncement in 


Hartford Empire Co. v. United States [1944- 
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1945 Trape Cases { 57,319], 323 U. S. 386 
(1945) in which the Court determined that 
dedication as directed by the district court 
was confiscatory. In the National Lead case 
the Court said: 


“While it has been contended that, be- 
cause of the decision of this Court in 
Hartford-Empire Co. v. United States, 323 
U. S. 386, the District Court was not free 
in the present case to require the issuance 
of royalty-free licenses, we feel that, with- 
out reaching the question whether royalty- 
free licensing or a perpetual injunction 
against the enforcement of a patent is 
permissible as a matter of law in any 
case, the present decree represents an 
exercise of sound judicial discretion.” p. 
338. Cf. United States v. Aluminum Co. 
of America [1950-1951 Trane CAsEs 
{ 62,646], 91 F. Supp. 333 (S. D. N. Y. 
1950). 


The foregoing language certainly casts a 
shadow on the ruling in the Hartford Empire 
case as being a hard and fast determination 
against royalty free licenses, and suggests, 
if indeed it does not invite, the application 
of such a measure when and where the cir- 
cumstances of patent abuse prescribe it. 


There is a distinction between the appli- 
cation of the Supreme Court’s ruling in the 
Hartford-Empire case as it addresses itself 
to the licensing of existing patents on lamps 
and lamp parts of the defendants and the 
licensing of patents on lamp making ma- 
chinery. I have held that General Electric’s 
attempt to maintain control over the lamp 
industry has been largely by way of extend- 
ing its basic patents on lamps and lamp 
parts. To compel the completely free use 
of these patents is not to impose upon Gen- 
eral Electric and other defendants penalties 
for misuse of patents and violation of the 
antitrust laws, but rather to check the in- 
trusion of advantages thereby gained into 
the mechanics of competition in the lamp 
industry. 

Where the profit margin on the produc- 
tion of lamps is as narrow as it is at the 
present time any licensing fees may prove 
an important factor in limiting or inhibiting 
the growth of competition. In view of the 
fact that General Electric achieved its dom- 
inant position in the industry and maintained 
it in great measure by its extension of 
patent control the requirement that it con- 
tribute its existing patents to the public is 
only a justified dilution of that control made 
necessary in the interest of free competition 
in the industry. 
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In another instance in the case of United 
States v. Imperial Chemical Industries [1952 
TrapE Cases 9 67,282], 105 F. Supp. 215 (S. 
D. N. Y. 1952), the court followed literally 
the language of the Hartford Empire case 
and declined to order royalty free licensing. 
However, that case was based on violation 
of Section 1 of the Sherman Act. Violations 
of both Sections 1 and 2 have been found 
in this case. 


General Electric and the other defendants 
are mounted upon an arsenal of a huge 
body of patents that can easily overwhelm 
and defeat competition by small firms de- 
siring to stay in or gain a foothold in the 
industry. These operators may well be 
unequipped to engage in litigation on the 
validity of one patent after another at what 
could be incalculable expense. In order to 
avoid it they could be required to shoulder 
royalties which could prove to be the very 
factor that would push them out of the 
competitive circle of the market. 


In the circumstances such as these it 
would appear that royalty free licensing 
of patents on lamps and lamp parts is an 
essential remedy as a preventive against a 
continuance of monopoly in this industry. 
It would appear to be no more objectionable 
as confiscatory than where compulsory 
licensing is ordered. In the latter case the 
owner admittedly is permitted to receive 
a royalty but he nevertheless loses a mon- 
opoly inherent in his ownership of the 
patent, and the royalty he is forced to ac- 
cept at times is not one that he fixes. Roy- 
alty free licensing and dedication are but 
an extension of the same principle, not to be 
directed indiscriminately, of course, but 
well within the therapeutic measures to be 
administered under circumstances such as 
were made to appear in this case. 


At a conference held September 21, 1953, 
concerned with the provisions of this judg- 
ment General Electric asserted a wide dif- 
ference between a provision for the dedica- 
tion of patents and for compulsory free 
licensing thereof. It vigorously opposed 
invoking the remedy of dedication. In this 
it was supported by other defendants. 


The Government strenuously opposed any 
departure from the theory of dedication 
which it argued was equitable and feasible. 

General Electric urged four main reasons 
why the application of a provision for dedi- 


cation would be unfair and inequitable as 
follows: 
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First, manufacturers of products other 
than lamps would be benefited by such 
dedication which should not be within the 
contemplation of this judgment since it 
should concern itself only with the lamp 
field. Secondly, that Westinghouse and 
Corning should make available any patents 
they have of an existing character in re- 
ciprocation for grants by the defendants. 
Thirdly, that manufacturers who sought to 
practice the patents merely to make lamps 
for their own use should not profit by dedi- 
cation. Fourthly, that since the definition 
of patents includes applications a problem 
would arise as to how to dedicate an appli- 
cation, and that there would be no incentive 
to complete the prosecution of applications 
if they were to terminate in the futility of 
dedication. In each of these instances it 
was argued that royalty free licensing would 
accomplish all the necessary relief sought 
by dedication and without the above com- 
plications. 

The first objection is met by the con- 
sideration that the abuse of patents relating 
to lamps and lamp parts was the basis for 
judgment against the defendants. These 
actions justified invalidation of the patents 
themselves and if their use in other fields 
now becomes practical it flows from the 
fact that all monopoly originally granted 
in the patent has been dissolved. 


As to the second objection, Westinghouse 
and Corning terminated the case against 
them by giving consent decrees many years 
ago. In those decrees provision was made 
for drastic royalty free licensing of their 
patents among the other disabilities which 
were prescribed governing their conduct. 
In Section IV of the Westinghouse decree 
it was, among other things, required to is- 
sue licenses “royalty free and without re- 
striction as to the products to be treated 
or manufactured, or as to the use 
to be made of such pateiits, .’ Under 
dedication as provided herein Westinghouse 
and Corning will, it is true, enjoy free ac- 
cess to defendants’ patents in this classifi- 
cation. This is an advantage achieved by 
them by virtue of their accepting early the 
burdens of the decrees filed against them. 
Any inequities arising thereby may be said 
to be outweighed by the factor of advan- 
tage that may accrue, particularly to West- 
inghouse, in its engagement in competition 
with General Electric. The plea of Sylvania 
and Tungsol that failure to compel reci-. 
procity by Westinghouse falls with par- 
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ticularly heavy inequity on them must be 
treated with considerable diminution from 
a practical sense. Over the years they 
could have had Westinghouse’s patents 
which existed at the time of the Westing- 
house decree on a royalty free basis, and 
while it is true that under the terms thereof 
they would be required to reciprocate by 
granting theirs, it must be remembered 
that at that time Westinghouse was in a 
position as the holder of patents to make 
many more grants than the smaller de- 
fendants. There seems to be no reason 
strong enough at this time to encompass 
Westinghouse and Corning in a judgment 
that would reform, or even partake of the 
nature of a change in, the decrees which 
were entered against them in this case. 

As to the third objection, that manufac- 
turers who incorporate lamps in their prod- 
ucts, such as airplanes or automobiles, will 
be able to practice dedicated patents and 
thereby enjoy unwarranted profit, much 
the same reasoning may be applied as in 
the case of the first objection, to wit, the 
use of the patents in fields other than lamp 
making. There is no inconsistency, as al- 
leged by General Electric, in the provision 
for dedication and the provision which will 
follow in Section V, Subparagraph D (1) 
which permits a license to contain a pro- 
vision that if the licensee manufactures 
lamps primarily for his own use including 
the use of the lamp as a component part 
of other products, the license shall be effec- 
tive only as to lamps not so used. The lat- 
ter subparagraph refers to future patents, 
while it is to be remembered that the re- 
quirement of dedication prevails only as to 
existing patents as defined in the judgment. 
As previously explained the validity of 
these has been impaired by their abuse. 
Consequently, the more drastic treatment 
with regard to their use is justified. 

The fourth objection goes to the prob- 
lem of dedicating applications for patents 
which come within the definition of patents 
as provided in the judgment. Admittedly 
the applicant may see fit to decline to prose- 
cute his application in the light of the fact 
that it must terminate in dedication to the 
public. No more baleful or inequitable re- 
sult occurs here than in the dedication of 
the patent itself. 

Sylvania further argued that under the 
definition of patents in the judgment there 
is included not only patents that are owned 
but those under which a party may have 
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the right to grant licenses and that ob- 
viously one not owning the patent itself 
could not fulfill the direction to dedicate it. 
Of course, this is so, and a defendant can 
only be required to dedicate pursuant to 
this provision of the judgment such interest 
in the patent of which he may be possessed. 


Philips objects to its inclusion in this 
patent dedication requirement on the basis 
that it was only peripherally associated 
with the conspiracy and that such inclusion 
constitutes an attempt by this court to 
regulate the economic policies of foreign 
nations where conduct proscribed by the 
antitrust laws is perfectly legal. The Gov- 
ernment rightly contends that Philips is 
subject to the in personam jurisdiction of 
this court, that the decree in this respect 
purports to require licensing of Philips’ 
United States patents, and that the court 
can and should provide effective relief for 
violation of the antitrust, laws. As set forth 
in the opinion in this case Philips knowingly 
violated the United States antitrust laws. 
It is eminently appropriate that its United 
States patents be made available to the 
incandescent lamp industry as part of the 
program of restoring strong competitors, so 
long suppressed as a result of the con- 
spiracy of which Philips was a part. It is, 
therefore, included in the requirements of 
Section V Paragraph A. 


General Electric’s former “B” licensees 
also object to their inclusion in the patent 
dedication section. They contend, in sub- 
stance, that they took General Electric 
licenses and agreed to those provisions 
found to violate the antitrust laws as a 
means of survival. They insist that they 
now constitute the best available sources 
of competition to General Electric and that 
this competition should not be weakened 
by requiring them to dedicate their patents 
to any applicants in the industry. While 
this argument has some force in relation 
to future patents, it is insufficient to war- 
rant freeing the former “B” licensees from 
the requirement of dedicating existing patents. 
The ‘“B” licensees as well as General Elec- 
tric benefitted from the illegal arrangement 
described in the opinion, and it is no coin- 
cidence, therefore, that they now provide 
stronger competition to General Electric 
than the firms which were not involved in 
the conspiracy. One reason for their suc- 
cess was access to General Electric patents 
relating to incandescent lamps in addition 
to whatever patents they themselves devel- 
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oped. It is reasonable to attempt to place 
the independent lamp manufacturers in as 
good a position to compete by making 
available to them all the patents that were 
available to the licensees. To this end, the 
former “B” licensees should be required to 
dedicate their patents as provided in Section 
V, Paragraph A. 


[Licensing—Lamp Machinery] 


B. Each defendant is ordered and di- 
rected to grant, to the extent that it has 
the power to do so, to any applicant mak- 
ing written request therefor in connection 
with the manufacture by the applicant in 
the United States of lamps, lamp parts 
or lamp machinery a non-exclusive license 
under any, some or all of said defendants’ 
patents on lamp machinery for their full 
unexpired terms to make, use and vend 
lamp machinery. A license shall also be 
granted to a United States applicant who 
contracts with ,a foreign manufacturer 
for construction for such applicant of 
lamp machinery to be used in the United 
States. 


Although the requirements of free com- 
petition in the manufacture of lamps and 
their parts have necessitated the direction 
to General Electric and the other defend- 
ants to dedicate their existing patents on 
lamps and lamp parts, it would not appear 
that this relief is required with regard to 
freeing existing patents covering lamp 
machinery. Unquestionably General Elec- 
tric has made the greatest strides in the 
development of machinery for the manu- 
facture of lamps. It has confined this 
manufacture for its own purposes and those 
of the “B” licensees exclusively. However, 
there are manufacturers adequately equipped 
to produce efficient machinery if access 
to patents held by General Electric and the 
other defendants (in only small measure) 
over such machinery is made available. 
Moreover, when General Electric will furnish 
blueprints of such machinery as will be 
hereinafter provided the ability of ma- 
chinery manufacturers to produce satis- 
factory machines definitely will be assured. 


In the interest of freeing United States 
applicants for machinery licenses, to order 
their machines constructed abroad for use 
afterwards in this country, provision is made 
in this section and hereinafter to immunize 
not only the applicant for the license but any 
foreign manufacturer who constructs the 
lamp machinery from liability for the in- 
fringement of United States patents or their 
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foreign counterparts covering such machinery 
to the extent that he is filling an applicant’s 
order. 


General Electric’s proposals contained a 
provision to the effect that a defendant need 
not grant a license under existing patents 
unless the applicant, upon request, agreed to 
license that defendant under any, some or 
all of its patents. General Electric con- 
tended that absent such a provision other 
members of the industry would be able to 
develop while blocking General Electric’s 
development. It noted that Westinghouse 
and Corning, which have signed consent 
decrees, could demand patent licenses from 
General Electric, while the latter would be 
unable to compel them to reciprocate. It 
maintains that its position is supported by 
United States v. National Lead Co., supra, in 
which reciprocal patent licensing was ordered. 


Inasmuch as provision has been made for 
dedication of existing patents on lamps and 
lamp parts, this proposal is pertinent only 
to provisions as to the licensing of patents 
on lamp machinery. As to these I am in- 
clined to agree with the assertion of the 
Government that provision for reciprocal 
licensing would tend to perpetuate the situa- 
tion of industry dominance by General Elec- 
tric which the decree is designed to end. 
For many years General Electric conducted 
the bulk of the research in the industry. In 
addition, it received cross licenses in what- 
ever patents were held by its licensees. To 
attempt to dissipate the effect of the great 
advantage which accrued to General Elec- 
tric primarily, but also to its former licensees, 
and which must necessarily project itself 
into the future even after the formal termi- 
nation of the illegal arrangements, it is ad- 
visable to require the defendants to license 
whatever machinery patents they have with- 
out possessing the correlative right to demand 
licenses in return. As a practical matter 
prohibition against demanding reciprocal 
licensing upon the part of the defendants 
will exclude the defendants only from the 
right to the developments made by independent 
lamp producers and machinery manufac- 
turers, for they are entitled under the judg- 
ment to demand licenses from each other. 
Were General Electric granted the right of 
reciprocity, since it would be the overwhelm- 
ingly largest source from which to demand 
licenses, once again it would be in a position 
of being able to channel all developments 
through itself. Therefore the proposal of 
General Electric for reciprocal licensing will 
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be declined. Precedent for this refusal is 
found in United States v. United States Gyp- 
sum Co. [1950-1951 Trape Cases { 62,729], 
340 U. S. 76, 93-94 (1950). 

Consideration has been given to the pro- 
posals of General Electric, Sylvania and 
other defendants that a proviso should be 
added to this paragraph requiring Westing- 
house and Corning to grant reciprocal li- 
censes under their patents on lamp machinery 
as a condition to obtaining a license under 
the defendants’ patents on lamp machinery. 
For reasons heretofore discussed in con- 
sidering the defendants’ objections to dedi- 
cation the proposal for reciprocal licensing 
by Westinghouse and Corning in this para- 
graph must be denied. 


[Licensing—Future Patents] 


C. (1) General Electric is ordered and 
directed to grant, to the extent that it 
has the power to do so, to any applicant 
making written request therefor in connec- 
tion with the manufacture by the applicant 
in the United States of lamps, lamp parts 
or lamp machinery, a non-exclusive license 
under any, some or all of said General 
Electric’s future patents, as herein defined, 
and for their full unexpired terms, to 
make, use and vend lamps, lamp parts or 
lamp machinery. 

(2) The provisions of this Section, how- 
ever, shall not require General Electric to 
license any applicant, including any other 
defendant or Westinghouse Electric Cor- 
poration or Corning Glass Works, under 
any of its future patents, unless said ap- 
plicant agrees upon request to grant to 
General Electric, upon a reasonable royalty 
and for the full unexpired term of each 
licensed patent, a non-exclusive license to 
make, use and vend lamps, lamp parts and 
lamp machinery under any, some or all, 
(as General Electric may request), of the 
patents and applications, if any, relating 
to lamps, lamp parts and lamp machinery 
owned or controlled by said applicant or 
under which it then has the right to grant 
licenses or sub-licenses. 


Section V, Paragraph C relates to licens- 
ing of future patents. The Government pro- 
posed that all defendants be required to 
license for a reasonable royalty future pat- 
ents. The former “B” licensees and Philips 
strongly objected to their inclusion in this 
provision, maintaining that once they had 
disassociated themselves from General Elec- 
tric they constituted either actual or poten- 
tial competition to General Electric and that 
the force of such competition should not be 
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weakened by compulsory patent licensing of 
General Electric, as well as others. There is 
substance to this argument. By the time this 
decree is signed the prohibited agreements 
between General Electric and the other de- 
fendants will have been terminated for a 
substantial period of time, and the effects of 
the illegal practices should have begun to 
wear off. If these former licensees can de- 
velop new products and processes, it would 
be desirable that they carry them forward 
without the necessity of licensing, among 
others, General Electric. Having made avail- 
able to the independent manufacturers the 
patents they were able to use while joined 
in the conspiracy with General Electric as 
well as those developed for a period after 
that time, it would seem that no more should 
be required of the defendants other than 
General Electric to place the independent 
producers in a competitive stance as to 
patents. Consequently, these defendants will 
not be required to license their future patents. 


As to General Electric, however, different 
considerations govern. It maintains that it 
too should not be required to license future 
patents, on the basis that such a provision 
would tend to make the rest of the industry 
dependent on it and discourage other con- 
cerns from engaging in research. This pos- 
sibility does not weigh as heavily as the fact 
that partly as a result of its past illegal be- 
havior General Electric is far ahead of the 
other firms not only as to available tech- 
nological developments but also as to re- 
search facilities. This is a matter which does 
not cure itself as soon as the actual illegal 
practices are stopped. As the Government 
points out, the momentum achieved carries 
on. As in the case of United States v. Na- 
tional Lead Co, supra, it is appropriate here 
to require this defendant to license, at rea- 
sonable royalties, patents acquired during a 
limited period following the judgment. This 
should operate to overcome some of the 
obstacles placed in the way of competitors 
by past illegal behavior. 


As was indicated in the definition of 
“future patents” in Section II, Paragraph E, 
the Government proposed that the term in- 
clude patents owned by any defendant within 
a period of ten years from the date of this 
judgment. The Government’s contention 
that the effect of the conspiracy will not be 
eradicated as of the date of the judgment 
has been established, but, in view of the fact 
that General Electric terminated the objec- 
tionable agreements some time ago, it would 


q 67,576 


68,734 


seem that the definition of “future patents” 
should be restricted to include only those 
patents owned by any defendant within a 
period of five years from the date of this 
judgment. 

Philips also objects to the provision that 
patent licenses under this Section are limited 
to applicants who manufacture in the United 
States, asserting that it would be required 
to license its patents to United States firms 
which manufacture in this country but that 
it could not take advantage of compulsory 
licensing itself, for its plants are outside of 
this country. While Philips can take advan- 
tage of the licensing provisions only if it 
contemplates manufacturing within this coun- 
try, it is advisable as a practical matter that 
the judgment be so limited. 

The Government would deny to General 
Electric as to future patents the right to 
condition its compliance with a request for 
patent licenses upon an applicant’s agree- 
ment to license General Electric under any, 
some Or all of its patents. Such a provision 
was not included as to existing patents, but 
as was noted, all the other defendants are 
subject to existing patent dedication require- 
ments, and therefore no requirement for 
reciprocity was necessary in order to permit 
any defendant to obtain licenses from any 
other defendant. As to future patents, how- 
ever, unless a provision providing for reci- 
procity is included, all of the defendants 
other than General Electric as well as in- 
dependent producers will be able to acquire 
licenses from General Electric, but General 
Electric will be unable to acquire licenses 
from them. This is an unnecessary boon to 
these other defendants. As a result of the 
provisions relating to dedication or licensing 
of existing patents both the defendants and 
the independent firms will be assured of 
access to the technical developments of Gen- 
eral Electric up to the date of the decree, 
for which, in the case of the independents, 
they will not have to surrender any patent 
licenses of their own. While it is advisable 
to permit competitors to have access to 
General Electric patents developed within 
five years of this judgment, it would not 
seem necessary to prevent General Electric 
from asking for licenses from an applicant 
in return. General Electric’s proposal that 
it be permitted to condition licensing of its 
patents upon receipts of a license or licenses 
from an applicant will, therefore, be accepted 
as to future patents. 
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| Licensing Regulations] 


D. (1) This Section, however, shall not 
prevent the inclusion, in any such license 
to make, use or vend lamps, of a provision 
that if the licensee is or becomes a person 
who engages in the manufacture of lamps 
primarily for use, (which includes the use 
of a lamp as a component part of other 
products or equipment) by or for him, his 
parent, subsidiary or affiliate, then such 
license shall be effective only as to lamps 
not so used. 


(2) The defendants are each enjoined 
and restrained from including any restric- 
tion or condition whatsoever in any license 
or sub-license granted by them pursuant 
to this Section, except that each such li- 
cense or sublicense may contain any, some 
or all of the following provisions: (a) a 
provision for the payment to the licensor 
of a reasonable, non-discriminatory com- 
pensation in the nature of a royalty or 
otherwise (herein referred to as a “royal- 
ty’); (b) reasonable provisions for per- 
riodic inspection of the books and records 
of the licensee by an independent auditor, 
or by any other person acceptable to the 
licensee and licensor, who shall report to 
the licensor only the amount of royalty 
due and payable; (c) reasonable provi- 
sions for cancellation of the license upon 
failure of the licensee to pay the royalties 
or to permit the inspection of his books 
or records as hereinabove provided; (d) 
that the license shall not be transferable; 
(e) a license under any patent or patents 
on lamp machinery may also contain a 
provision that such license does not grant 
to such licensee or his vendee any license 
or implied license under any patent on 
lamps or lamp parts, and that a notice to 
that effect shall be affixed by such licensee 
to each machine sold under such license; 
and (f) such other terms and provisions 
as this Court shall approve if application 
for such approval is made after reasonable 
notice to the Attorney General. 


(3) Each license issued pursuant to this 
Section shall provide that: (a) the licensee 
may cancel the license at any time after 
one year from the initial date thereof by 
giving thirty (30) days’ notice in writing 
to the licensor; and (b) the licensor shall 
notify each licensee of the issuance and 
terms of each license granted pursuant to 
this Section and each licensee shall have 
the right, upon written request, to ex- 
change its license for any other such li- 
cense granted by the licensor and involving 
the same patent or patents, in the event 
such other license be upon more favorable 
terms. 


(4) Upon receipt by any defendant of a 
written request for a license under the 
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provisions of this Section, such defendant 
shall advise the applicant, in writing, of 
the royalty which it deems reasonable for 
the patent or patents to which the re- 
quest pertains. If the parties are unable 
to agree upon a reasonable royalty within 
sixty (60) days from the date such request 
for a license was received by said defend- 
ant, the applicant therefor may forthwith 
apply to this Court for the determination 
of a reasonable royalty, and said defend- 
ant shall, upon receipt of notice of the 
filing of such application, promptly give 
notice thereof to the Attorney General or 
the Assistant Attorney General in charge 
of the Antitrust Division. The reasonable 
royalty rates, if any, determined by the 
Court, shall apply to the applicant and 
to all other subsequent licensees under the 
same patent or patents. Pending the com- 
pletion of negotiations or any such pro- 
ceedings, the applicant shall have the rights 
requested under this Section to make, have 
made, use or vend under the patent or 
patents to which its application pertains 
without payment of royalty or other com- 
pensation as above provided, except as 
provided in Paragraph D (5) of this Section. 


(5) Where the applicant has the right to 
make, have made, use or vend as provided in 
Paragraph D (4) of this Section, said appli- 
cant or the defendant may apply to this 
Court to fix an interim royalty rate pending 
final determination of what constitutes a rea- 
sonable royalty. If the Court fixes such in- 
terim royalty rate, such defendant shall then 
issue, and the applicant shall accept, a 
license or, as the case may be, a sub- 
license, providing for the periodic pay- 
ment of royalties as such interim rate 
from the date of the filing of the applica- 
tion for a license. If the applicant fails 
to accept such license, or sublicense, or 
fails to pay the interim royalty in accord- 
ance therewith, such action shall be ground 
for the dismissal of his application, and 
his rights under this Section shall termi- 
nate. The reasonable royalty rate deter- 
mined by this Court shall apply to the 
license granted to such applicant from the 
date of his application for a license, and 
may be charged to each subsequent li- 
censee under the same patent or patents, 
unless this Court shall fix a different rate 
of royalty upon application of any such 
subsequent licensee pursuant to this Section. 


(6) Upon the written request of any 
person using patents pursuant to the pro- 
visions of this Section, any defendant, ex- 
cept Philips, to which such request is 
made shall grant to such person to the 
extent it has the power to do so, an un- 
restricted unconditional and non-exclusive 
grant of immunity from suit by such de- 
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fendant, with respect to any lamps or 
lamp parts made in the United States or 
sold under a patent used pursuant to the 
terms of this Judgment, under any foreign 
patents corresponding to the patent or 
patents used by such person, provided, 
however, that General Electric shall not 
be required to grant any such immunity 
to any licensee under its future patents, 
including any other defendant or West- 
inghouse Electric Corporation or Corning 
Glass Works unless such licensee, upon 
request, shall agree to give General Elec- 
tric a reciprocal grant of immunity under 
such licensee’s foreign patents, if any, 
corresponding to its United States patents, 
if any, under which said General Electric 
is licensed by it. 

(7) If a licensee licensed pursuant to 
Section V, Paragraph B elects to have lamp 
machinery manufactured for it by a foreign 
manufacturer, the licensor shall to the extent 
it has the power to do so grant immunity 
from suit under corresponding foreign 
patents held by it to the foreign manu- 
facturer on machinery manufactured for 
use by the licensee in the United States. 
This sub-paragraph D (7) shall not apply 
to Philips. j 
The Government objected to (f) of sub- 

paragraph D (2) on the ground, chiefly 
that it would tend to invite unnecessary 
delay in the consummation of license agree- 
ments but it conceded that under the re- 
servation of jurisdiction provision in the 
judgment an avenue of court intervention 
could be opened. Under such circumstances 
the objection is substantially diluted and the 
subsection may be retained. 


Regulatory provisions D(1), the balance 
of D(2), D(3), D(4) and D(5) are not in 
controversy substantially. 


[Objections of Foreign Company | 


Sub-paragraph D(6) has been made ap- 
plicable to persons using dedicated or li- 
censed patents. As originally drafted, Philips 
argued that it would be required to grant 
to a licensee upon request an unrestricted, 
unconditional and non-exclusive grant of 
immunity from suit by it with respect to 
products made or sold under a license granted 
pursuant to this judgment, under any foreign 
patents corresponding to the patent or pa- 
tents under which the licensee is licensed. 


Philips claims that this requirement would 
have been illegal as an interference by a 
United States court in patent administration 
of the Netherlands. It would require Phil- 
ips to license all American applicants, though 
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it need not license applicants of other na- 
tionalities. Philips asserts that the provision 
is grossly unfair and is unnecessary to ac- 
complish the purposes of the decree, It 
points out that other defendants are United 
States concerns whose foreign patents would 
be ancillary to their United States patents, 
and that immunities from suit under their 
foreign patents corresponding to their United 
States patents would apply only to articles 
made in the United States in competition 
with other American manufacturers. 


As to itself, Philips continues, all its 
laboratories and other factories are located 
abroad, and whatever United States patents 
it has are ancillary to its foreign patents. 
This manufacturing conducted abroad com- 
petes with foreign concerns, some of which 
also engaged in the illegal activity described 
in the opinion in this case, but which will 
not be subject to the requirements of this 
judgment as to their patents. 

The Government’s position is that there 
is no doubt of the court’s power to compel 
licensing of Philips’ United States patents, 
and that it follows that the power exists to 
require Philips to grant immunity from suit 
by it on its corresponding foreign patents 
in the event that United States manufac- 
turers utilize Philips’ United States patents 
and export the products made. The Govern- 
ment contends that without the requirement 
of a grant of immunity from suit by Philips, 
Philips could make compulsory licensing of 
its United States patents meaningless as far 
as foreign commerce is concerned, It states 
that Philips will not be required to do any- 
thing in respect to its Dutch patents, and 
that it will merely be required to refrain 
from using them so as to defeat the licensee’s 
freedom to export. 

The Government established that the con- 
duct of Philips which violated the antitrust 
laws subjects it to the antitrust laws of the 
United States and that as the court has in 
personam jurisdiction over Philips it can 
grant effective relief against Philips, United 
States v. Sisal Sales Corp., 274 U. S. 268 
(1927); United States v. National Lead Co. 
[1944-1945 TrapE Cases J 57,394], 63 F. 
Supp $13,.0524-525). (Sab Dag NoicY. 01945); 
affirmed [1946-1947 Trane Cases § 57,575], 
332 U. S. 319 (1947); cf. American Banana 
Co. v. United Fruit Co., 213 U. S. 347 (1909). 
It does not establish that the particular re- 
lief it seeks against Philips in this paragraph 
is necessary to that end. 
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Philips, as it maintains, is in a different 
position from the United States defendants. 
It does not manufacture in this country, 
and, as a practical matter, does not offer 
actual, or within the near future potential, 
competition with General Electric or the 
other domestic manufacturers, It will not 
be able to utilize the compulsory patent 
dedication or licensing provisions to its own 
advantage since such dedication and licens- 
ing are applicable only to manufacturing 
within the United States. Its dominant 
interest is in its foreign patents, not in the 
ancillary patents it has taken out in the 
United States. The reverse is true of the 
American manufacturers, whose dominant 
interest is normally in their United States 
patents. Philips’ activities are conducted in 
areas of the world where different stand- 
ards of industrial behavior prevail than are 
acceptable in this country, but it is only 
where such activities overflow their proper 
boundaries so as to affect domestic and 
foreign commerce of the United States that 
it becomes a concern of this country to 
suppress them. 

The great factor in the monopolization of 
the incandescent lamp industry grew out of 
the activities of the defendants in connec- 
tion with United States patents as exploited 
by General Electric and its satellites. Philips’ 
participation came about not so much through 
the patent avenue as by its direct agree- 
ments to allocate markets. Having in mind 
this and the relatively small potential of 
United States manufacturers exporting lamps 
it would hardly seem that any substantial 
contribution would be made to freeing com- 
petition in either domestic or foreign com- 
merce by attempting in this judgment to 
compel Philips to place itself in the com- 
plicated situation of being required to grant 
immunity from suit on its foreign patents 
in so far as transactions in lamps outside 
of the limits of the United States are con- 
cerned. It would seem that Philips’ con- 
tribution to the suppression of competition 
in this country would be undone in so far 
as patents are concerned if it is required to 
dedicate or license its existing United States 
patents on demand as is provided in Section 
V, Paragraph A. 

Thus Philips will not be compelled to 
grant an immunity from suit with regard to 
products made or sold under a patent de- 
dicated or licensed pursuant to the terms 
of this judgment under any corresponding 
foreign patents. Therefore the words “ex- 
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cept Philips” have been added after the 
first appearance of the word “defendant” in 
Section V, Paragraph D(6). 

The proviso in Paragraph D(6) concern- 
ing reciprocity has been amended consistent 
with the holding heretofore made that Gen- 
eral Electric may demand reciprocal patent 
licenses only as to licensing of its future 
patents. 


Paragraph D(7) has been inserted in 
order to insure freedom to United States 
manufacturers to purchase lamp making 
machinery abroad utilizing defendants’ ma- 
chine patents on the same basis as provision 
has been made for the manufacture of ma- 
chinery domestically. 


At the said conference of September 21, 
1953, Philips proposed an additional pro- 
vision to be added as subparagraph (8) 
requiring other defendants including West- 
inghouse and Corning to grant reciprocal 
licenses to Philips for any grants made by 
Philips as required in this section. The 
effort has been made to insulate Philips 
against interference with its normal business 
abroad except where its activities would 
have an appreciable effect upon the com- 
merce of the United States. Competition in 
the United States would not be furthered 
by the reciprocity provision now sought by 
Philips as practical considerations militate 
against Philips’ exporting its lamps to this 
country as has been discussed elsewhere in 
this opinion. Futhermore, fairness to Philips 
does not require the incorporation of this 
provision. 


[Technological Information| 


E. (1) Any manufacturer of lamps or 
lamp parts in the United States or person 
preparing to engage in such manufactur- 
ing who utilizes a dedicated patent, or 
patents, or who receives a patent license 
from General Electric covering lamps or 
lamp parts pursuant to this Section dur- 
ing a period of three years from the date 
of this Judgment may demand from it at 
any time during that three year period, at 
a charge covering costs, a written descrip- 
tion (including copies of its blue prints 
and standardizing notices) of the methods 
and processes used by it at the date of 
the dedication or license in its commercial 
practice under the licensed or dedicated 
patents in connection with the manufac- 
ture of lamps and lamp parts. 

E, (2) General Electric is ordered and 
directed to furnish or make available, at 
cost to any person engaged or preparing 
to engage in the manufacture of lamps 
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or lamp machinery in the United States 
and who receives a license from General 
Electric pursuant to this Judgment, mak- 
ing a written request therefor within three 
years after the date of this Judgment, 
copies of any and all of its detail and 
assembly blueprints and drawings of such 
machinery developed or manufactured by 
or for General Electric and used by it at 
any time up to three years from the date 
of this Judgment in its commercial pro- 
duction of lamps in the United States, 
together with any and all equipment no- 
tices relating to such machinery, and the 
names and addresses of manufacturers of 
lamp machinery known to General Elec- 
tric at the date of this Judgment, includ- 
ing the kind of machinery made by each 
manufacturer. Nothing in this Paragraph 
shall be deemed to prevent a United 
States manufacturer of lamps, lamp parts 
or lamp machinery from contracting with 
a foreign manufacturer to make lamp 
machinery for it for use in the United 
States utilizing such information as is ob- 
tainable in this subparagraph. 


{Government Proposals| 


The Government proposed that General 
Electric should be ordered for a period of 
one year after the date of the judgment to 
furnish to any applicant copies of all stand- 
ardizing notices and assembly blueprints 
used by it at the date of the judgment in the 
manufacture and assembly of lamps, lamp 
parts or lamp machinery and charge there- 
for no more than the actual cost of repro- 
ducing the same. It further proposed that 
within the same period General Electric 
should prepare a manual containing com- 
plete technical information relating to its 
methods, processes and manufacturing tech- 
niques used by it in its production of lamps 
and lamp parts and a complete index of 
standardizing notices and machinery blue- 
prints relating to the manufacture and as- 
sembly of lamps and lamp parts together 
with a notice stating that copies of ma- 
chinery blueprints may be purchased upon 
request to General Electric at a cost not in 
excess of the expenses of General Electric. 


General Electric is to be ordered to assign 
copyrights to the said manual and annual 
supplements thereto to the Library of Con- 
gress, Washington, D. C. It is to maintain 
the manual in a current manner for a pe- 
riod of five years after the date of judgment 
by the issuance of supplements at not more 
than annual intervals and for a period of 
five years after the date of the judgment is 
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to furnish upon request at least one copy 
of the manual and annual supplements to 
any and all manufacturers of lamps, lamp 
parts or lamp machinery in the United 
States including any defendant. Provisions 
are proposed that in the event that the 
manual and supplements disclose informa- 
tion inadequate to enable a licensee of a 
patent, or patents, to utilize such patent or 
patents, upon notice to General Electric the 
court may make such order for further dis- 
closure cf methods and processes as shall 
appear to be appropriate. 


These proposals of the Government are 
deemed too broad. There would seem to 
be no necessity for the dedication of a book 
of General Electric’s practices and proce- 
dures anticipating, as it were, requests for 
information that may or may not be made 
upon it. The language that I have adopted 
is more consistent with the narrower grants 
made by the courts and seems to afford a 
sufficient distribution of technical informa- 
tion to those who deserve and require it. 
The provision concerning information with 
regard to lamps and lamp parts in subpara- 
graph E(1) follows the principle laid down 
in United States v. National Lead Co., supra, 
wherein the Court said: 


“The requirement for the exchange of 
technical knowledge under the present de- 
cree is merely that included in paragraph 
7, which is as follows: 

““During a period of three years from 
the date of this decree such license or 
reciprocal license may at the option of 
either party contain a provision for the 
imparting in writing at a reasonable charge, 
by the licensor to the licensee, of the 
methods and processes used by the former 
at the date of the license in its commer- 
cial practice under the licensed patents 
in connection with the production of ti- 
tanium pigments.’ 

The limited scope of this access to tech- 
nical information is apparent. On the 
other hand, there is reason to believe that 
the knowledge which thus can be secured 
may be vital in giving value to the com- 
pulsory licenses which are a central fea- 
ture of the decree.” 332 U. S. at p. 355 


Subparagraph E(2) is largely in the lan- 
guage offered by General Electric itself with 
regard to technical knowledge of lamp mak- 
ing machinery. The changes consisted of 
requiring the information to be furnished at 
cost only and covering machinery developed 
or manufactured for a period of three years 
from the date of judgment. A proviso is 


{| 67,576 


Court Decisions 
U. S. v. General Electric Co. 


Number 277 (Ex. Ed.)—26 
10-12-53 


also added to permit a manufacturer of 
lamps to contract with a foreign machinery 
manufacturer to construct lamp machinery 
for it to use in the United States utilizing 
the information authorized in this subpara- 
graph. 

The evidence in the case supported the 
view that competitors lacked technical in- 
formation as to the building of lamp making 
machinery. Present the machinery, it would 
appear that there would be no great im- 
pediment to the production of the lamps, 
and the provisions above adopted appear to 
make adequate information available to ap- 
propriate parties. 

The text of paragraphs E(1) and E(2) 
as above set forth reflects some changes 
urged by both the Government and Gen- 
eral Electric at the conference of September 
21, 1953, none of which, with but one 
exception, was particularly controversial. 
The exception existed in the Government’s 
demand for the elimination in Paragraph 
E(2) of the word “assembly” between 
“Vamp” and “machinery” and the words in 
parenthesis ‘‘(including coiling, flare making 
and base filling machinery)”, so that Gen- 
eral Electric would be directed by this 
paragraph to furnish or make available to 
qualified applicants the “know how” of the 
manufacture of lamp machinery generally 
including thereby lamp parts not confined 
to lamp assembly machinery as provided in 
the original draft of the judgment. Gen- 
eral Electric argued against broadening the 
direction to grant know how of lamp ma- 
chinery beyond the field of lamp assembly 
machinery because as it asserted, no evi- 
dence had been produced either in the hear- 
ings on relief or elsewhere in the case that 
any manufacturers required know how as to 
machinery other than lamp assembly ma- 
chinery. Indeed, it argued, that, to the 
contrary, the evidence disclosed that cer- 
tain manufacturers desired know how only 
as to assembly machinery and that others 
were quite competently providing their own 
lamp parts and machinery for making them. 
It complained that it would be exceedingly 
burdensome to be obliged to furnish know 
how for lamp assembly machinery and that 
this burden would be greatly magnified if 
the limitation of lamp assembly machinery 
were to be enlarged to lamp making ma- 
chinery generally. 


But notwithstanding the lack of evidence 
pinpointed to specific individual necessity 
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for the use of General Electric’s know how, 
the Government’s argument is persuasive 
that it should be made available along with 
the grant of patent licenses for lamp mak- 
ing machinery and that the direction to 
grant know how for lamp machinery must 
be in the broad sense contemplated by the 
definition in Section II and not limited to 
lamp assembling machinery as it appeared 
in the original draft of the judgment prior 
to the conference of September 21, 1953. 


[Restrictions as to Patents] 


F. The defendants are each, jointly 
and severally, enjoined and restrained 
from: 

(1) Instituting or threatening to insti- 
tute, maintaining or continuing, any ac- 
tion, suit or proceeding under Sections 
Zol et seq, Of Mtle so- United States 
Code (1953), against any person for acts 
or infringement of existing patents on 
lamps or lamp parts. 

(2) Instituting or threatening to insti- 
tute any action, suit or proceeding under 
Sections 281 et seq., of Title 35, United 
States Code (1953), against any person 
for acts of infringement of such defend- 
ant’s existing patents on lamp machinery 
alleged to have occurred prior to the date 
of this Judgment, except by way of coun- 
terclaim in any action brought by any 
person against said defendant. 

(3) Making any disposition of patents 
or foreign patents, or rights thereunder, 
which deprives them, or either of them, 
of the power or authority to dedicate 
such patents or to issue the licenses, or 
grants of immunity, required by Section 
V of this Judgment, unless such defend- 
ant sells, transfers or assigns said patents 
or rights, and requires, as a condition of 
such sale, transfer or assignment, that the 
purchaser, transferee or assignee thereof 
shall observe the provisions of Section V 
of this Judgment with respect to the pat- 
ents or rights so acquired, and the pur- 
chaser, transferee or assignee shall file 
with this Court, prior to the consumma- 
tion of said transaction, an undertaking 
to be bound by the provisions of said 
Section V of this Judgment with respect 
to the patents or rights so acquired, This 
provision shall not apply to the foreign 
patents of Philips corresponding to its 
United States patents. 

(4) Conditioning the sale or lease of 
lamp machinery upon the grant by the 
purchaser or lessee thereof to such de- 
fendant of a right or option to repurchase 
or reacquire the same on the termination 
of a license under any patent or patents. 
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Subparagraphs F(1) and F(2) relate to 
suits by defendants upon existing patents. 
Insofar as such patents are dedicated, the 
Government’s proposal in this respect is 
appropriate. Insofar as such patents are 
subject to compulsory licensing, General 
Electric’s proposal should pertain. There- 
fore, to the extent that dedication is re- 
quired, the Government’s proposal has been 
adopted, and to the extent that licensing 
has been ordered, General Electric’s pro- 
posal is incorporated in the judgment. 


Subparagraph F(3) is substantially the 
proposal of the Government except that 
Philips is excluded from its regulation pur- 
suant to its objection. Subjecting Philips 
to this provision would, as it argues, expose 
its European business to ruptures not nec- 
essary or required for the relief sought in 
this action. 

Subparagraph F(4) was proposed by 
General Electric. It implements a holding 
of the Court on the subject of repurchase 
or recapture options in lease and sales 
agreements covering machinery. 

At the conference of September 21, 1953, 
Sylvania asked for the elimination of Para- 
graph F(2) because it acted as a nullifica- 
tion of the right elsewhere granted under 
the terms of the judgment to the defendants 
to negotiate reasonable royalties with re- 
spect to licenses on lamp machinery. The 
date of the judgment, however, appears to 
be an appropriate time from which the de- 
fendants may enforce their rights as granted 
in the judgment and the proposal by Syl- 
vania to eliminate this paragraph must be 
declined. 

At the same time Philips proposed that 
it should be exempted from the operation 
of Paragraph F(4) since there was no evi- 
dence that it had engaged in the practice 
interdicted in the paragraph. However in 
the light of the general aspects of the case 
the measure is a reasonable precaution and 
should apply to all defendants including 
Philips. 

The Government’s proposed Subpara- 
graph D(4) would restrain the defendants 
from “conditioning the grant of a license 
under any patent or patents, or of techni- 
cal information, on lamps, lamp parts or 
lamp machinery, upon the grant or accept- 
ance by the licensee of a license under any 
other patent or patents issued or to be 
issued.” The manner in which the defend- 
ants are to utilize their patents and, in the 
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case of General Electric, technical informa- 
tion, to promote competition in the lamp 
industry, has already been spelled out in 
this Section. It is intended that except 
where specified to the contrary, the de- 
fendants are to be free to use their patents 
and technical information as any independ- 
ent lamp manufacturer may use his patents 
and technical information. The Govern- 
ment’s proposed injunction in this respect 
goes much further and would, in view of 
its more comprehensive definition of “pat- 
ent”, perpetually deprive any defendant of 
the right to negotiate for a reciprocal license 
or exchange of patent rights with the owner 
of another patent. This is unnecessary to 
accomplish the purposes of the judgment, 
and consequently the Government’s pro- 
posed Subparagraph D(4) will be rejected. 


General Electric offered a substitute pro- 
posal embodied in its Subparagraph D(3), 
which would restrain the defendants from 
“conditioning the grant of a license under 
any patent or patents on lamps, lamp parts 
or lamp machinery upon the acceptance by 
the licensee of a license under any other 
patent or patents issued or to be issued 
upon lamps, lamp parts or lamp machinery, 
except where the exercise of the license 
requested would result in infringement of 
any such other patent or patents.” Where 
this judgment requires a defendant to li- 
cense a patent upon a reasonable royalty, it 
is clear that no consideration or condition 
other than that royalty may be demanded. 
Hence this proposal would add nothing to 
what is already required of the defendants. 
For that reason it, too, will be omitted from 
this judgment. 

The Government’s proposed Section VIII, 
Paragraphs D(5) and D(6) are omitted on 
the grounds submitted by General Electric 
tric and other defendants. The provisions 
seek to regulate technical information and 
the sale of lamps, lamp parts or lamp ma- 
chinery to an extent not warranted by the 
evidence in the case. 


As a substitute for its proposed Section 
VIII, Paragraph D(7), the Government 
accepted a proposal urged by Westinghouse 
which is a modification of Sub-paragraph 
(7) and a supplementary Sub-paragraph 
(8). They read as follows: 


= DDR Mne defendants are each, jointly 
and severally, enjoined and _ restrained 
from: 
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“«(7) For a period of fifteen years after 
the date of this judgment, receiving or 
using rights under any existing or future 
license or other grant of rights from any 
licensor or grantor (domestic or foreign), 
or accepting a license or other grant ot 
rights from any such licensor or grantor, 
with respect to any United States or for- 
eign patent or patents or technical infor- 
mation relating to lamps, lamp parts or 
lamp machinery, or performing its own 
obligations to such licensor or grantor 
undertaken or to be undertaken in 
connection with such license or grant, 
unless such licensor or grantor under- 
takes to grant upon request similar 
licenses and rights, and performs such 
undertaking and grant, all upon reason- 
able and non-discriminatory terms and 
conditions, to any applicant in the United 
States, who shall have the right to apply 
to this Court for appropriate relief if the 
licensor or grantor shall fail so to per- 
form; provided, however, that the fore- 
going provisions shall not prevent the 
continued use by any defendant, after a 
default by any such licensor or grantor 
in such undertaking, of rights or informa- 
tion received in good faith from such li- 
censor or grantor and actually used by 
such defendant prior to such default; and 
provided further that, in the event of any 
dispute as to the compliance by any de- 
fendant with the requirements of this 
paragraph (7), such defendant may not 
be adjudged in contempt until after the 
determination of such dispute by this 
Court and the expiration of a period, in 
which to comply with such determination, 
of thirty days after such determination 
becomes final and binding against such 
defendant because of affirmance by the 
Court of last resort or expiration of the 
time for review of such determination, 


““(8) For a period of fifteen years 
aiter the date of this judgment, entering 
into any agreement, understanding or ar- 
rangement to acquire, in any manner, or 
acquiring, in any manner, pursuant to any 
existing agreement, understanding or ar- 
rangement, from any person engaged, 
directly or through subsidiaries, in the 
manufacture of lamps, lamp parts or lamp 
machinery, title to, or the right to grant 
licenses or sub-licenses under, any United 
States or foreign patent or patents, or 
technical information, relating to lamps, 
lamp parts or lamp machinery.’ ” 


The Government and Westinghouse claim 


that this device is essential to give ac- 
cess to American manufacturers other than 


eneral Electric to foreign and domestic pat- 
Westinghouse par- 
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ticularly sought to show that European 
manufacturers were cold to their overtures 
for such licenses by reason of the over- 
powering influence of General Electric on 
the European market. The ‘“B” licensees, 
especially Sylvania, joined General Electric 
in their resistance to these regulations. In 
effect, they claim that this would be a 
completely impractical, unnecessary and 
harmful burden upon them. Philips like- 
wise objected citing the particular hardships 
that would be visited upon it as a European 
manufacturer. 


Sylvania apparently has been able to avail 
itself of arrangements with European firms, 
and I am constrained to agree with the ob- 
jectors that the proposed requirements would 
go too far and could very well stifle ex- 
change of technical information and patent 
licensing. With the requirement that no 
arrangement could be made with any de- 
fendant that would not be open upon the 
same basis to every other manufacturer of 
lamps in the United States, it is hard to 
conceive of a willingness upon the part of 
firms here and abroad to virtually tie them- 
selves into such arrangements. I am per- 
suaded that there is already room for 
competition with General Electric for ac- 
cess to licenses for patents and technical 
information, and in view of the other 
measures provided in this judgment means 
will be afforded for steady growth in this 
field. Of course, the power and influence 
built up by General Electric and IGE in 
their areas of foreign operations have cre- 
ated for them a position which was bound 
to attract to them European manufacturers 
seeking their good will. This trend it would 
appear has begun to dissipate and the ex- 
ertion of energy and ingenuity upon the 
part of others than General Electric should 
bring them into free and rewarding com- 
petition with it. 


The Government’s proposed Section VITI, 
Paragraph E reads as follows: 


“Defendant General Electric is en- 
joined and restrained from granting a 
license under any patent or patents, or 
technical information, on lamps, lamp 
parts or lamp machinery, unless it under- 
takes to grant similar licenses. and techni- 
cal information to any applicant upon 
reasonable and non-discriminatory terms 
and conditions.” 


It withdrew this proposal upon the con- 
dition that a provision is inserted in the 
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judgment requiring General Electric to 
license patents for a period of ten years 
from the date of the judgment. It would 
appear that the five year requirement for 
patent licensing is an adequate fulfillment 
of the ten year condition, and consequently 
this provision will not be included in the 
Judgment. 


SE GROIN Wil 
COMPETITIVE BIDDING AND TRADEMARKS 


Defendant General Electric, in connec- 
tion with any transaction involving public 
bodies or other purchasers upon a com- 
petitive bidding basis, is enjoined and 
restrained from: 


A. Initiating, preparing or participating 
in, in any manner, any agreement, under- 
standing, plan or program, regarding the 
terms or specifications of the invitation 
for bids to be issued by any such public 
body or other purchaser with the intent 
to influence or induce any purchaser of 
such lamps to (1) disqualify or dis- 
courage any other lamp manufacturer 
from submitting a bid, (2) limit the is- 
suance of invitations to bid for such con- 
tracts to General Electric, (3) provide for 
the issuance of invitations or of notice 
in connection therewith specifying Gen- 
eral Electric lamps by name, brand or 
their equal, (4) discriminate in the is- 
suance of any such invitations or notices 
against any other manufacturer of lamps 
or (5) reject all bids submitted for such 
contracts and readvertise for new bids 
for such contracts. 


B. General Electric is enjoined and re- 
strained from making any use of the 
United States trade-marks “Mazda” in 
connection with more than 1% of its 
sales of lamps in any calendar year. 


C. General Electric is enjoined and re- 
strained for a period of three years from 
the date of this Judgment from: 


(1) Directly or indirectly authorizing 
any other person in the United States, 
to use in any manner, in connection with 
lamps not manufactured by or for Gen- 
eral Electric, any United States trade- 
mark owned or controlled and used 
by General Electric in the United 
States in connection with lamps, except 
with respect to lamps sold by such 
person to General Electric; 

(2) Using, in any manner, in connec- 
tion with lamps manufactured by or for 
General Electric and sold in the United 
States, any United States trademark 
known by it to be owned or controlled 
and used by any other person in con- 
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nection with lamps manufactured by 
or for such other person and sold in 
the United States, except where such 
sale is made by General Electric to 
such trademark owner. 


This Section is a combination of the 
Government’s proposed Section JX and 
General Electric’s proposed Section VIII 
covering competitive bidding and_ trade- 
marks as modified at the conference of 
September 21, 1953. I must decline to fol- 
low General Electric’s suggestion that the 
provisions of Paragraph A shall apply to 
all defendants in their dealings with public 
bodies for the reason that with the excep- 
tion of Westinghouse no defendant in this 
case was inculpated. It would appear rea- 
sonable to implement the findings contained 
in the opinion in this case with the above 
language set forth in Paragraph A insofar 
as General Electric is concerned, modifying 
the Government’s proposal by eliminating 
reference to lamp parts, concerning which 
there were no transactions. 


There is agreement on Paragraph B. I 
agree that Paragraph C as proposed by 
General Electric, is more precise than that 
proposed by the Government. Hence Gen- 
eral Electric’s language will be used. 


GOVERNMENT’S PROPOSED 
SH Cmi@iNex 


DISTRIBUTION 
Paragraphs 1 and 2 


In this Section the Government proposes 
a dissolution of General Electric’s agency 
system of distributing its lamps. This was 
the subject of the Government’s attack on 
the trial of the case. It resulted in findings 
by the Court that the system was valid 
under the decision of the Supreme Court in 
the 1926 case, Umted States v. General Elec- 
tric, 272 U. S. 476. Now the Government 
proposes ingeniously that despite these 
findings the requirements of relief in this 
judgment justify the banning of the agency 
system even though it be considered valid 
and not in violation of the antitrust laws. 
I am persuaded that to follow the Govern- 
ment’s proposal would be to do by indirec- 
tion that which I have declined to do by 
direction. If the agency system is invalid 
it is so because it permits General Electric 
to engage in a form of price fixing in viola- 
tion of the antitrust laws. If it is struck 
down there is little question but that re- 
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tailers would be free to sell lamps at prices 
of their own choice. This can only be found 
by the Supreme Court in a holding affecting 
its former decision. Confronted with the 
same question in the from of a relief pro- 
vision I must decline to grant the proposal 
now made by the Government to incorpo- 
rate this proposal in the judgment. 


Paragraphs 3 and 4. 


Paragraphs 3 and 4 of the Government’s 
Section X provide for injunctions restrain- 
ing General Electric from price fixing and 
discriminating against purchasers of its 
lamps, lamp parts or machinery by reason 
of the engagement of the purchaser in 
dealing with such products of other manu- 
facturers. Since I have found no _ basis 
for charges made by the Government against 
General Electric for such conduct and 
there is no reason to believe that it will 
in the future resort to expedients of this 
nature, these provisions will not be written 
into the judgment. 


SECTION VII 
GENERAL INJUNCTIONS 


A. The defendants with the exception of 
Philips, are each jointly and severally, 
enjoined and restrained from combining 
and conspiring, and from entering into, 
adhering to, renewing, maintaining, or 
furthering, directly or indirectly, or 
claiming any rights under, any contract, 
agreement, or understanding, with any 
other person engaged in the manufac- 
ture of lamps, lamp parts, or lamp machin- 
ery to: 


(1) Allocate or divide fields, markets, 
customers, or territories, for the manu- 
facture, sale or distribution of lamps, 
lamp parts, or lamp machinery; 


(2) Fix, determine, maintain, adhere 
to prices, differentials, discounts, or 
other terms or conditions for the sale 
of lamps, lamp parts, or lamp ma- 
chinery to be sold to or by third 
persons; 


(3) Sell or distribute lamps or lamp 
parts pursuant to any sales or dis- 
tribution plan, program or method; 

(4) Reduce, restrict, or limit, in any 
manner, the kinds, quantities, sizes, 
styles, or qualities of lamps, lamp parts 
or lamp machinery which may be 
manufactured by any person; 

(5) Exchange price lists, or any 
other information not generally avail- 
able to the trade, relating to prices, 
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costs, discounts, differentials, or other 
terms and conditions of sale of lamps, 
lamp parts, or lamp machinery, except 
in connection with a purchase or sale, 
or proposed purchase or sale of lamps, 
lamp parts or lamp machinery from or 
to such other person. 


B. The defendants with the exception 
of Philips, are each jointly and severally 
enjoined and restrained from combining 
or conspiring, and from entering into, ad- 
hering to, renewing, maintaining, or fur- 
thering, directly or indirectly, or claiming 
any rights under, any contract, agree- 
ment, or understanding, with any other 
person, to: 


(1) Sell, or cause to be sold, lamps, 
lamp parts, or lamp machinery, upon 
the condition or understanding that 
the purchaser thereof shall not resell 
the same, or that the purchaser thereof 
shall resell the same only in the United 
States; 

(3) Reduce, restrict or prevent im- 
ports into, or exports from, the United 
States of lamps, lamp parts, or lamp 
machinery. 


The provisions of this Paragraph B 
shall not apply to those provisions in a 
lamp agency agreement, (as herein de- 
fined), which pertain to the authority of 
the lamp agent to sell or otherwise dis- 
pose of lamps owned by the defendant 
appointing said agent. 

C. Defendant Philips is enjoined and 
restrained from entering into any con- 
tract, agreement or understanding with 
any defendant or any other United States 
manufacturer of lamps, lamps parts or 
lamp machinery providing: 

(1) that Philips refrain from export- 


ing to or producing in the United 
States, lamps, lamp parts or lamp 
machinery; or 

(2) that such defendant or other 


manufacturer refrain from exporting 
from the United States to any other 
country, lamps, lamp parts or lamp ma- 
chinery produced in the United States. 


I have accepted the Government’s pro- 
posed Paragraph A, sub-paragraphs (1), 
(2), (3) and (4), with the following modi- 
fications: (a) Philips has been excepted 
from among the defendants in Paragraph 
A. As argued by it, application of these 
provisions in the light of its foreign manu- 
facturing would complicate its existence 
beyond the necessities of this judgment. A 
separate paragraph referring to Philips is 
added in this section and will be com- 
mented upon below. (b) In Paragraph A 
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(2), on the suggestion of General Electric, 
the words “influence, or attempt to influ- 
ence” are deleted, since they are vague and 
not susceptible to reasonable certain definition. 

In Sub-paragraph (4) General Electric 
objected to the use of the words “sizes, 
styles or qualities” as enjoining lawful ac- 
tivities toward essential and useful stand- 
ards for products. I decline to excise these 
words since the reference in the paragraph 
is to reduction, restriction or limitation of 
the factors in question. It would appear 
that competition would be better served 
by the retention of the injunction as framed 
by the Government. 

Sub-paragraph (5) proposed by General 
Electric has been substituted for the Gov- 
ernment’s Sub-paragraph 5 because it more 
precisely defines the word “information” 
and clarifies the provision so as to permit 
ordinary transactions in the purchase or 
sale or proposed purchase or sale of lamps, 
lamp parts or lamp machinery. 


The Government’s proposal Paragraph 
B with the elimination of Philips is ac- 
cepted with the following modifications: 
(a) Sub-paragraph (2) is deleted on Gen- 
eral Electric’s objection as being contrary 
to the findings of the Court in the case, 
and not otherwise essential to the objectives 
of this judgment. (b) In Sub-paragraph 
(3), our Sub-paragraph (2), the final clause 
“by the use of patents or trademarks, or 
otherwise;” is deleted on the objection of 
General Electric. It appears that the word- 
ing of the sub-paragraph as accepted is 
broad enough to cover any effort by sub- 
terfuge to violate it by the use of patents 
or trade-marks without specific mention of 
them. The deletion avoids any miscon- 
struction of the sub-paragraph in relation 
to legitimate agreements and licenses. (c) 
The Government’s proposed Sub-paragraph 
(4) has been deleted, as lacking precision 
and as being susceptible of misapplication to 
lawful activities. 

The proposal of General Electric, incorpo- 
rated as our concluding clause in Paragraph 
B is consistent with the holding in this case 
that the lamp agency system of General 
Electric will not be terminated in this judg- 
ment. On the suggestion of Sylvania and 
Tungsol at the conference of September 21, 
1953 it has been given general application 
to each defendant by the use of the last 
words in the clause—“Owned by the de- 
fendant appointing said agent”. 
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General Electric’s further proposal of- 
fered as “C” saving its rights under patents 
and usual business transactions not in re- 
straint of trade or commerce is declined 
particularly in view of the treatment of its 
proposed provision entitled “Statutory 
Rights” dealt with in Section VIII hereof. 


In Paragraph C part of Philips’ proposal 
has been incorporated. Philips also pro- 
posed an additional paragraph specifically 
excluding contracts, agreements or under- 
standing between Philips or any of its sub- 
sidiaries or between such subsidiaries and 
excluding application of the paragraph to 
the availability of patent or trade-mark 
laws to Philips or concerns dealing with it. 
This paragraph is declined as being too 
broad an exemption, susceptible of misinter- 
pretation. It is held unnecessary to the 
protection of Philips in its legitimate pur- 
suits particularly in view of the specific 
exception granted to Philips from the other 
defendants in this Section. 


The defendants other than Philips ob- 
ject to being included in any of the pro- 
visions of this Section on the ground that 
in no instance were they found to have 
committed any of the acts sought to be 
enjoined and also because the Government’s 
proposed restraint might expose them to 
hazards in their pursuit of legitimate busi- 
ness objectives. However, it appears that 
their conduct merits their inclusion in this 
Section. The deletions from the Govern- 
ment’s proposals would seem to dissipate 
such hazards, and the Section appears 
justified as a means of closing off avenues 
of temptation in the future. 


SECTION VIII 


Sratutory RIGHTS 


Nothing contained in this Judgment shall 
have any effect with respect to operations 
or activities of any defendant which relate 
exclusively to acts and operations outside 
of the United States and which are not 
violative of the Anti-Trust Laws; nor shall 
anything contained in this Judgment pre- 
vent any defendant from availing itself of 
the benefits of the Act of Congress of 
April 10, 1918, commonly called the Webb- 
Pomerene Act, or the Act of Congress of 
August 17, 1937 commonly called the 
Miller-Tydings Act, or of any present or 
future Act of Congress, including, except 
as elsewhere provided in this Judgment, 
the Patent Laws. 
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The Government proposed that General 
Electric and IGE should be jointly and sev- 
erally restrained from availing themselves 
in connection with lamps, lamp parts or 
lamp machinery of the benefits of the Webb- 
Pomerene Act, the Miller-Tydings Act and 
the Federal Trade Commission Act of 1951 
subject to a proviso that upon the expira- 
tion of ten years from the date of the judg- 
ment the said defendants might apply to the 
Court for relief from the provisions of the 
section upon their showing that competition 
has been restored in the manufacture, sale 
and distribution of lamps, lamp parts and 
lamp machinery and that relief from the 
provisions of the section would not ad- 
versely affect such competition. General 
Electric objected that the defendants in this 
case had not been shown to have conducted 
themselves under those statutes in a man- 
ner which would justify the restraints from 
their benefits as proposed by the Govern- 
ment, and that the proposal was a punitive 
provision. It offered as against the Govern- 
ment’s proposal a provision making clear 
that the judgment was not to prejudice the 
rights of the defendants under the legisla- 
tion mentioned. 

I have declined the Government’s pro- 
posal and accepted the proffered provision 
of General Electric for the reasons stated 
by it and in the light of the fact that simi- 
lar provisions were approved and ordered 
by the Supreme Court in Hartford Empire 
Co. v. United States, supra, at p. 430. (1945) 
and United States v. United States Gypsum 
Co., supra, at p. 103 (1950). 


Domestic DIVESTITURE 
[Government's Proposals] 


One of the most controversial proposals 
which the Government asks be included in 
the final judgment is its demand that Gen- 
eral Electric divest itself “of its plants, ma- 
chinery, equipment and auxiliary facilities, 
representing one-half of its productive capa- 
city measured by its average annual produc- 
tion for the years 1948 and 1949, for (1) the 
assembly of large lamps, (2) the assembly of 
miniature lamps, (3) the assembly of Christ- 
mas tree lamps, (4) the manufacture of glass 
and glass parts used in the manufacture of 
lamps, (5) the manufacture of bases used in 
the manufacture of lamps and (6) the manu- 
facture of tungsten filament and leading-in 
wire used in the manufacture of lamps.” 
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Though the Government proposes that 
General Electric file within six months of 
the date of the judgment a plan for this 
divestiture, the Government in its own brief 
and during the course of the hearings on 
the proposed judgment has indicated the 
outline of a plan by which it claims divesti- 
ture could be undertaken in a practical man- 
ner. It notes that from 1912 to 1925 General 
Electric operated its Lamp Department in 
two distinct divisions, each being integrated 
and each of which manufactured its own 
parts, conducted research and sold its own 
products through independent facilities. The 
separate engineering divisions were not 
united until 1930 and the sales divisions were 
not merged until 1931. In effect the Gov- 
ernment contemplates the reversal of the 
subsequent coordination program. It asserts 
that research would not be affected because 
it does not insist on a division of the re- 
search program. It claims that restoration 
of the two lamp divisions and divorcement 
of one of them from General Electric would 
not entail undue disruption, maintaining that 
General Electric has duplicate facilities and 
could effect the split of the lamp program 
by some shifting around of machines over 
a period of time. 

It would leave to General Electric’s judg- 
ment the planning of this division, but would 
require the construction of the two compo- 
nents so that they would be equally effective 
business edifices. General Electric would 
not know which member would be divorced 
and sold, for the Government would have 
that choice left to the Court after the divi- 
sion had been consummated. 

The Government insists that competition 
can be restored to the incandescent lamp 
industry only by means of splitting General 
Electric’s lamp production into two com- 
ponents, which would become independent 
concerns. It points to the size of General 
Electric as compared to the other producers 
of incandescent lamps, noting that as of the 
beginning of 1952 General Electric con- 
trolled about 60% of the business and earned 
about 90% of the profits. It claims that un- 
less this enormous producer is cut down in 
size mere injunctions and the ending of the 
conspiracy between General Electric and its 
former licensees cannot prevent it from us- 
ing its power to manipulate prices. The 
Government asserts that General Electric’s 
figures indicating that by 1950 its relative 
position in the industry was declining and 
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that the position of other producers was 
increasing are deceptive and that regardless 
of these figures, the fact remains that Gen- 
eral Electric is in a position to destroy its 
competitors should it choose to do so. 

To support its contention that General 
Electric can at will eliminate competition, 
the Government points out that in 1950 
General Electric’s profits from the sale of 
all incandescent lamps was $30,694,000. With 
this margin of profits, the Government main- 
tains, General Electric could reduce the 
price of standard bread and butter lamps 
by 2 cents a lamp and still make a substan- 
tial profit. But such a reduction, which 
would have to be met by other producers, 
would transform their profit showing into a 
deficit, a situation which would ultimately 
drive them out of business. As an example 
the Government notes that in 1949 General 
Electric sold 356,124,000 lamps for general 
lighting, 150 watt and below. Had it sold 
each lamp for 2 cents less than the actual 
price, General Electric’s revenue would have 
been reduced by $7,122,480. Deducting this 
figure from General Electric’s consolidated 
profit for the Lamp Department in 1949 of 
$35,336,000 would leave General Electric a 
profit of $28,213,520 before taxes. On the 
other hand, had Westinghouse sold its 
167,391,000 lamps, 150 watt and below, for 2 
cents less in 1949, its receipts for that year 
would have declined by $3,347,820. In 1949 
Westinghouse’s profit from its lamp busi- 
ness was only $1,054.645 before taxes. At a 
price reduced by 2 cents Westinghouse 
would have had to have taken a loss of about 
$2,000,000 in order to maintain the percent- 
age of the business which it enjoyed in 1949, 


[Defendant's Contentions] 


General Electric, of course, strenuously 
opposes the suggestion that its Lamp De- 
partment be split into two competing units. 
It justifies this position by the proposition 
that all the specific violations of the anti- 
trust laws which the Court found can be 
eliminated by less drastic action. 


General Electric insists that the evidence 
supports its contentions that it no longer 
holds an objectionable position of preemi- 
nence in the lamp industry and that the 
other lamp producers are strong, growing 
concerns able to provide effective competi- 
tion. It claims that it no longer has control 
over or power to control Westinghouse, 
Sylvania or any of the ex-“B” licensees, and : 
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that its position must now be measured by 
its own business only. Figures are pre- 
sented indicating that during the period be- 
tween 1946 and 1950, inclusive, General 
Electric’s percentage of the volume of do- 
mestic sales of all incandescent lamps has 
declined from 59.1% to 53.9% on a value 
basis and from 62.7% to 54.9% on a quantity 
basis. This decline it maintains was ab- 
sorbed by General Electric’s competitors 
who increased their sales and have built new 
plants and equipment. 


Furthermore, General Electric asserts that 
divestiture is not feasible. It claims that to 
reverse the process of coordination which 
was evidenced in the combination of the 
two lamp divisions would involve tremendous 
waste and inefficiency, especially as General 
Electric does not have duplicate facilities, as 
the Government maintains, in its various 
levels of production. Rather, production is 
specialized in the sense that most plants 
produce items not produced elsewhere. To 
create a new, independent lamp company 
would require the uprooting of machines, 
the disruption of production and distribu- 
tion plans whose efficiency in the past has 
been demonstrated. Though the Government 
disclaims any intent to divest General Elec- 
tric’s research facilities, General Electric 
asserts that research would necessarily be 
impaired if it were devoted to a program 
of half its present size, causing great loss to 
the public and to the national defense effort. 
General Electric insists that employee bene- 
fit plans would be placed in jeopardy, causing 
a loss of morale and consequent impairment 
of General Electric’s work. 


[Divestiture as a Remedy] 


It is well established that the task before 
the Court in framing a judgment is to be 
“as effective and fair as possible in prevent- 
ing continued or future violations of the 
Antitrust Act in the light of the particular 
case.”, United States v. National Lead Co., 
supra, at p. 335 (1947). Divestiture as a 
remedy “is not to be used indiscriminately, 
without regard to the type of violation or 
whether other effective methods, less harsh, 
are available,” Timken Roller Bearing Co. 
v. United States [1950-1951 Trape Cases 
J 62,837], 341 U. S. 593, 603 (1951). Divesti- 
ture is, nevertheless, a recognized remedy 
and if such a drastic step is necessary to re- 
store competition, it will be ordered even 
though it is a painful experience to the 
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defendant and its stockholders, United States 
v. Corn Products Co., 234 Fed. 964, 1018 
(SED Neayee1916)F 

In situations where the defendant’s viola- 
tion of the antitrust laws consists of acquir- 
ing a monopoly in an industry by means of 
predatory practices, divestiture of the ille- 
gally acquired businesses has been consid- 
ered an appropriate means of restoring 
competition by compelling a defendant to 
cough up its illegally acquired facilities, 
United States v. American Tobacco Co., 221 
U. S. 106 (1911); United States v. E. I. 
du Pont de Nemours & Co., 188 Fed. 127 
(Del. 1911). In the recent case of United 
States v. Crescent Amusement Co. [1944-1945 
Trave Cases § 57,316], 323 U. S. 173 (1944) 
the defendant motion picture exhibitors were 
found to have unreasonably restrained trade 
in motion picture films and to have monop- 
olized the exhibition of films. The combina- 
tion was found to have utilized its buying 
power in order to restrict the ability of 
competitors to license films and to have 
eliminated competitors by acquiring their 
property. Holding that divestiture was a 
proper remedy the Court stated: 


“The Court has quite consistently rec- 
ognized in this type of Sherman Act case 
that the government should not be con- 
fined to an injunction against further vio- 
lations. Dissolution of the combination 
will be ordered where creation of the 
combination is itself the violation (cases 
cited). Those who violate the Act may 
not reap the benefits of their violations 
and avoid an undoing of their unlawful 
project on the plea of hardship or incon- 
venience. That principle is adequate here 
to justify divestiture of all interest in 
some of the affiliates since their acquisi- 
tion was part of the fruits of the con- 
spiracy.” p. 189. 


Quite clearly the present case is not like 
those just cited, for even though General 
Electric is the giant of the incandescent 
lamp industry, it did not, as was explained 
in the opinion in this case, achieve its posi- 
tion by such illegal means. Initially Gen- 
eral Electric was the result of a merger of 
three firms which were exploiting the Edi- 
son patents. By control of these and later 
patents, General Electric was long able to 
maintain its position of supremacy in the 
industry. By the time the patents expired, 
General Electric had forged far ahead in 
the field, and at that point, in an effort to 
maintain its position, it engaged in most of 
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the activities found to have violated the 


antitrust acts. 


Divestiture, however, is not confined to 
depriving a defendant of the fruits of its 
illegal acts. In Schine Theatres v. United 
States [1948-1949 Trape Cases { 62,245], 334 
U. S. 110 (1948), the Supreme Court held 
that the trial court must make a finding as 
to what the defendant acquired by means 
of its predatory behavior, but it added: 


“While such an inquiry is the starting 
point for determining to what extent di- 
vestiture should be ordered, the matter 
does not end there. For it may be that 
even after appellants are deprived of the 
fruits of their conspiracy, the Schine cir- 
cuit might still constitute a monopoly 
power of the kind the Act condemns . . ., 
in spite of the restrictive provisions of the 
decree. Monopoly power is not con- 
demned by the Act only when it was un- 
lawfully obtained. The mere existence of 
the power to monopolize, together with 
the purpose or intent to do so, constitutes 
an evil at which the Act is aimed.” pp. 
129, 130. 


Consistent with this statement in the 
Schine case are the divestitures ordered in 
United States v. Aluminum Co. of America 
{1950-1951 TrapE Cases J 62,646], 91 F. 
Supp. 333 (S. D. N. Y. 1950) and United 
States v. Pullman Co., 50 F. Supp. 123 (E. D. 
Penna. 1943), affirmed [1946-1947 TRApE 
Cases § 57,550], 330 U. S. 806 (1946). In 
each of those cases the defendants owned 
all or nearly all of the industry in question. 
In neither case were there identifiable fruits 
garnered through violations of the antitrust 
acts. Yet in each case the court ordered 
divestiture as a means of furthering compe- 
tition. 

Divestiture in those cases, however, is 
readily distinguishable from the divestiture 
the Government now seeks. In both of them the 
business unit detached from the defendant 
corporation was already a separate cor- 
porate and economic entity. In the Alumi- 
num Company case the defendant’s stock- 
holders were required to relinquish their 
shares in either Alcoa or in a strong Cana- 
dian aluminum concern which, if separated, 
‘would be in a position to compete effec- 
tively against Alcoa in the United States. In 
the Pullman Company case separation of the 
company providing sleeping car services from 
the company which manufactured sleeping 
cars was ordered. Such situations are a far 
cry from the relief sought here where the 
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Government proposes to take apart a highly 
organized, unified business entity. 


If the circumstances warrant it, however, 
this drastic remedy, even in the case of a 
unified business entity, may be called for. 
Though all the illegal practices which Gen- 
eral Electric engaged in are enjoined by the 
decree, it is possible that its size alone might 
constitute a violation of the antitrust acts, 
United States v. Aluminum Co. of America 
[1944-1945 Trane Cases § 57,342], 148 F. 
2d 416 (2nd Cir. 1945). If such were the 
situation divestiture might be necessary even 
though it resulted in the splitting of an eco- 
nomic entity. 


“ce 


, the final judgment must secure 
the establishment of those ‘competitive 
conditions’ which the Anti-Trust Acts, 
15 U. S. C. A. §1 et seq., demand. Dis- 
solution is one remedy which may be 
necessary to that end; and in any event it 
will not depend upon the single issue 
whether ‘Alcoa’ at the time of the judg- 
ment shall have a monopoly of the ingot 
market. On the contrary, it will depend 
upon what is ‘Alcoa’s’ position in the in- 
dustry at that time: i.e., whether it must 
be divided into competing units in order 
to conform with the law. The continu- 
ance of the monopoly in ingot aluminum 
may in the court’s judgment be enough 
to justify dissolution; but its absence will 
forbid neither dissolution, nor any other 
remedy.” Untted States v. District Court 
[1948-1949 Trane Cases § 62,336], 171 F. 
2d 285, 286 (2nd Cir. 1948). 


There would appear to be no case in which 
divestiture was ordered where there were 
no recognizable fruits of behavior illegal 
under the antitrust acts and where the di- 
vestiture consisted of splitting a defendant 
which was a corporate and economic entity. 
Nevertheless, the various opinions in the 
Aluminum Company litigation indicate that 
under certain circumstances such a divesti- 
ture would be appropriate. 

The inquiry in the type of situation which 
is presented here is whether or not competi- 
tion exists in the industry in question and 
can reasonably be expected to continue to 
exist. If competition exists and gives prom- 
ise of continuing, divestiture is unnecessary 
and therefore inappropriate. In United 
States v. National Lead Co., supra, the viola- 
tion of the Sherman Act was found in patent 
pooling and in related agreements restrain- 
ing interstate and foreign commerce. Af- 
firming the district court’s ruling denying 
the Government’s request for a divestiture 
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order which would require the defendants 
du Pont and National Lead each to sub- 
mit a plan for the divestiture by it of one of 
its two principal titanium plants, together 
with the related physical properties, the 
Supreme Court stated: 


“There is no showing that four major 
competing units would be preferable to 
two, or, including Zirconium and Virginia 
Chemical, that six would be better than 
four. Likewise, there is no showing of 
the necessity for this divestiture of plants 
or of its practicability and fairness. The 
findings of fact have shown vigorous and 
effective competition between National 
Lead and du Pont in the field. The gen- 
eral manager of the pigments department 
of du Pont characterized the competition 
with Zirconium and Virginia Chemical as 
‘tough’ and that with National Lead as 
‘plenty tough’. Such competition suggests 
that the District Court would do well to 
remove unlawful handicaps from it but 
demonstrates no significant basis for weak- 
ening its force by divesting each of the 
two largest competitors of one of its prin- 
cipal plants. It is not for the courts to 
realign and redirect effective and lawful 
competition where it already exists and 
needs only to be released from restraints 
that violate the antitrust laws. To sepa- 
rate the operating units of going concerns 
without more supporting evidence than 
has been presented here to establish either 
the need for, or the feasibility of, such 
separation would amount to an abuse of 
discretion wap pa ODDO: 


The Supreme Court noted that competi- 
tion was already a reality in the National Lead 
case and that, therefore, divestiture was un- 
necessary. It should be observed, however, 
that in the situation pertaining in that case 
there were in existence two competing firms 
of approximately the same size and effective- 
ness. The present case involves an industry 
where one producer, General Electric, towers 
over other manufacturers of the product. In 
such a situation the existence of competition 
and the likelihood of its continuation if it 
does exist is still the key to the question of 
the necessity of divestiture. 

The nature of the court’s inquiry in the 
case where one producer is the predominant 
factor in a field is indicated by Judge Knox’s 
exhaustive opinion in United States v. Alumi- 
num Co. of America, supra, as it pertained 
to the proposal to divest Alcoa’s domestic 
facilities. When the trial of the case ended 
in 1940 Alcoa was the sole producer of pri- 
mary aluminum in the United States. Be- 
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tween that time and the date of the entry of 
judgment, great c&anges took place in the 
domestic aluminum industry. During the 
war a number of aluminum plants were built 
for the United States, Alcoa expanded its 
own facilities, and Reynolds Metal Company, 
a new domestic producer, entered the in- 
dustry. After the war the Surplus Property 
Board disposed of much of the Government’s 
plant and equipment. The principal recipients 
of the surplus property were Reynolds Metal 
Company and a third producer of primary 
aluminum in the United States, Kaiser Alu- 
minum and Chemical Corporation. With the 
industry thus constituted Judge Knox had 
to decide whether divestiture of Alcoa was 
required. He noted that competition was the 
key factor. 


“The criteria applicable to this case as 
above described necessitate two basic in- 
quiries: (1) whether competitors flourish, 
and the extent to which they flourish, and 
whether they do so at the sufferance of 
Alcoa; (2) whether a foreseeable change 
in market conditions can secure an altera- 
tion in Alcoa’s present condition, either 
by expansion where any competitor can- 
not, or by perserverance where any com- 
petitor would fail.” pp. 346, 347. 


“Kaiser, along with Reynolds, has been 
a substantial beneficiary of the surplus 
property disposal program. The competi- 
tive abilities of these two firms, when com- 
pared to Alcoa, will largely determine the 
issues involved herein.” p, 355. 


Judge Knox noted the relevant factors in 
evaluating the position of a defendant fight- 
ing against a Government divestiture pro- 
posal. 


“In determining the extent of permis- 
sible power that is consistent with the 
anti-trust laws in a particular industry, 
the following factors are relevant: the 
number and strength of the firms in the 
market; their effective size from the stand- 
point of technological development, and 
from the standpoint of competition with 
substitute materials and foreign trade; 
national security interests in the mainte- 
nance of strong productive facilities, and 
maximum scientific research and develop- 
ment; together with the public interest 
in lowered costs and uninterrupted pro- 
duction.” p. 347. 


Thereupon Judge Knox examined in great 
detail the domestic aluminum industry, and 
the potentialities of the competitive forces 
in it, concluding that despite the relatively 
weak positions of Reynolds and Kaiser with 
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respect to Alcoa and in view of its disadvan- 
tages and doubtful value, domestic divesti- 
ture of Alcoa at that time would not be 
ordered, as Reynolds and Kaiser gave prom- 
ise of remaining as competitors. 


In the present case tre problem is very 
similar to that in the Aluminum Company 
case after the war. General Electric is the 
giant in the field of incandescent lamps. 
Westinghouse and the former “B” licensees 
were at one time co-conspirators with Gen- 
eral Electric in monopolizing the industry. 
That condition no longer exists, and other 
sections of this judgment will, among other 
things, enjoin practices found to have been 
illegal. There are now a number of lamp 
producers which are independent of General 
Electric and which constitute possible com- 
petitors. It is necessary to examine the 
position of these other lamp producers to 
determine if they give promise of providing 
continuing competition against General Elec- 
tric or whether they are so weak and Gen- 
eral Electric so strong that they cannot 
reasonably be expected to survive save at 
the sufferance of General Electric. If the 
former condition exists divestiture would 
not be necessary. If the latter exists, dives- 
titure might be required. 


[Price Reduction Contention] 


Before examining the strength of compe- 
titive elements in the incandescent lamp 
industry it would be well to dispose of the 
Government’s proposition that by the simple 
device of reducing the price of each lamp by 
2 cents General Electric could still operate 
at a profit and would cause all other lamp 
producers to operate at a loss and thus could 
drive them out of business at will. Certainly 
the figures which the Government utilizes 
to reach this alarming conclusion are im- 
portant factors, for relative profits and rela- 
tive volumes of sales are among the elements 
to be considered in determining if effective 
competition can prevail. The Government’s 
simple mathematical computation, however, 
consisting of multiplying a year’s output of 
lamps by 2 cents and subtracting the result- 
ing figure from the year’s profit in order to 
determine what the profit or loss would be 
were the price of lamps 2 cents less, is a 
most unrealistic approach. A vast number 
of interrelated factors would have to be con- 
sidered in order to estimate the effect of a 
2 cent price reduction on profits. If past 
experience be a guide, such a reduction would 
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result in an increased demand for lamps. 
The extent of the increase would have to be 
estimated, as would the manner in which it 
would be apportioned among the various 
producers. The cost situation of each pro- 
ducer would have to be considered. Perhaps 
General Electric would be found to have 
reached the point of diminishing returns, 
so that an increased output would be less 
profitable to it; perhaps economies could 
be introduced by other producers if their 
output were greater. 


There had been a series of price reduc- 
tions in the past, after which other lamp 
firms continued to prosper. In 1942 a group 
of lamp manufacturers sought to intervene 
in this case to enjoin a price reduction of 
3 cents per lamp then being put into effect 
by General Electric. The petitioners claimed 
that the reduction would put them out of 
business. Despite denial of the petition, the 
petitioners remain in the field. In sum, the 
Government’s conclusion that General Elec- 
tric could drive other lamp producers out of 
business by reducing its prices by 2 cents 
is so highly speculative and based on so few 
of the relevant factors necessary to reach 
such a conclusion that it cannot be con- 
sidered a ground for divestiture. 


[Competitive Position of Defendant] 


Since the opinion in this case was filed 
most of the illegal practices in which the 
defendants were found to have engaged have 
been abandoned. Consequently, the lamp 
producers which were formerly tied to Gen- 
eral Electric are now independent of that 
concern, and it is necessary to determine if 
they have the strength to provide competi- 
tion in the incandescent lamp industry. In 
1949 General Electric itself possessed total 
assets of $1,171,278,920. The next largest 
firm is Westinghouse, whose total assets 
amounted to $699,704,570. All of the former 
“B” licensees, with the exception of Kenrad 
which was purchased by Westinghouse, re- 
main in existence. Their assets in 1949 were 
as follows: Sylvania—$69,920,977; Consoli- 
dated—$4,649,642; Tungsol—$8,282,830; and 
Chicago Miniature—$219,564. A number of 
other firms, referred to as the independents 
in the opinion in this case, also produce 
incandescent lamps. 


The relative position of the major pro- 
ducers is revealed by certain table prepared 
by the Government from the exhibits relat- 
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ing to relief.* From these tables it is readily 
apparent that General Electric still looms 
large in the industry, supplying in 1950 54.1% 
of the sales in dollars of all domestic in- 
candescent lamps, 56.1% of the sales of large 
incandescent lamps, 53.4% of the sales of 
domestic miniature incandescent lamps and 
64.8% of the sales of Christmas tree incan- 
descent lamps. Nevertheless, a significant 
role is played by other producers. In 1950, 
measured by sales, Westinghouse produced 
24.8% and Sylvania 10.6% of all domestic 
incandescent lamps. Of the sales of large 
incandescent lamps Westinghouse supplied 
26.9% of the total and Sylvania 9.5% in 1950. 
Westinghouse produced 23.4% of all minia- 
ture incandescent lamps and Tungsol 19.8%. 
As to Christmas tree lamps, Westinghouse’s 
share of sales in 1950 was 27%. 


More important than the percentages of 
production in any given year is the indica- 
tion that during the five years, 1946-1950 
inclusive, General Electric’s share of the 
business has declined while other companies 
have increased their share of the total. In 
1946 General Electric supplied 58.8% of the 
sales of all domestic incandescent lamps and 
in 1950 supplied 54-1%. In 1946 Westinghouse 
had 17.6% of the market, which increased 
to 24.8% in 1950. Sylvania’s share rose from 
7.7% in 1946 to 10.6% in 1950. This decline 
in General Electric’s position is observable 
in the fields of large incandescent lamps, 
miniature lamps and Christmas tree lamps, 
and in each of those fields one or more other 
firms have registered increases. Perhaps the 
most notable change is in Christmas tree 
lamp production where General Electric’s 
share declined from 75.2% in 1946 to 64.8% 
in 1950, and Westinghouse’s share rose from 
6.4% in 1946 to 27% in 1950. 

The Government charges that this decline 
in General Electric’s share of the market 
was artificially induced by General Electric 
for the purpose of preventing divestiture in 
this suit. This contention is not established 
by the evidence. It should be noted, how- 
ever, that the increases in the percentage of 
sales of firms other than General Electric 
were not made entirely at the expense of 
General Electric. Much of the increase came 
from the decline in the relative significance 
of the independents, but the term “independent’’ 
should not be permitted to be illusory, for 
Westinghouse, Sylvania and the other “B” 
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licensees for almost all purposes now and 
for all purposes under this judgment will be 
as independent of General Electric as any of 
the so-called “independents”. 


The Government points to General Elec- 
tric’s profits as compared with the profits 
of the other firms as an indication of Gen- 
eral Electric’s inordinate power in the lamp 
industry. Before federal income taxes in 1949 
General Electric on a capital investment of 
$94,482,597 earned a profit of $36,007,057, 
or 38.1% on its capital investment. In the 
same year the figures for its former licensees 
were as follows: Westinghouse: capital in- 
vestment — $47,103,665, profit — $1,390,406, 
percent of capital investment—3; Sylvania: 
capital investment—$8,500,000 profit—$234,478, 
percent of capital investment—2.8; Consoli- 
dated: capital investment—$1,889,915, profit 
—$187,857, percent of capital investment—9.9 ; 
Tungsol: capital investment — $1,931,502, 
profit—$684,344, percent of capital invest- 
ment—35.4; Chicago Miniature: capital in- 
vestment—$210,730, profit—$768, percent of 
capital investment—.4. These figures suggest 
the tremendous earning power of General 
Electric. The figures concerning the percent 
of profit on capital investment, however, are 
of doubtful value, for, as General Electric 
has pointed out, there is no showing that all 
the firms used the same accounting methods. 


An examination of companies other than 
General Electric in the incandescent lamp 
field shows that on the whole they are healthy, 
growing concerns. In 1945 Westinghouse 
purchased the lamp assets of Kenrad. In 
1946 it purchased a site in Little Rock, 
Arkansas, and began construction of a lamp 
factory at Richmond, Kentucky. It has seven 
plants now as compared to three in 1939. 
Westinghouse’s investment in fixed assets 
used in the lamp business increased from 
$7,099,000 in 1939 to $17,286,000 in 1949, an 
increase of 143.6%. In comparison, General 
Electric’s increase was from $20,443,000 in 
1939 to $44,053,000 in 1949, an increase of 
115.5%. 


Furthermore, the evidence indicates that 
Westinghouse is approaching a high degree 
of integration and self-sufficiency in the pro- 
curement of lamp components. It makes or 
has made for it all of the highspeed auto- 
matic machinery which it uses in the produc- 
tion of all kinds of lamps; it manufactures 
94% of its requirements of lamp bases; it 


* See Appendix, Tables 1, 2, 3 and 4 attached 
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makes its own glass tubing and miniature 
bulbs; and it makes nearly all of its own 
wire for lamps. Westinghouse now sells 
lamp bases and wire to others in addition 
to using them in its own business, thus com- 
peting with General Electric in this field. 


Ona smaller scale Sylvania too has shown 
growth, not only in the fluorescent field but 
also in the production of incandescent lamps. 
Its investment in incandescent lamp facilities 
and sales has increased. It now produces 
more than its own parts and conducts more 
of its own research, having built new facil- 
ities to this end. 


In its field, miniature and sealed beam 
lamps, Tungsol has, since the institution of 
this antitrust suit, undertaken extensive ex- 
pansion of its plant and equipment. In 1946, 
for instance, it expended about $1,600,000, 
doubling its facilities over those possessed 
in 1941. It now makes some of its own 
machinery, buys some from outside sources, 
blows its own miniature bulbs, and buys 
bases from Westinghouse and General Elec- 
tric. In their own fields of the incandescent 
lamp industry other firms, such as Radiant 
Lamp Corporation and Consolidated, have 
demonstrated their ability to keep pace with 
modern developments. 


[Competition Exists] 


Thus there now exist in the incandescent 
lamp industry some healthy, growing firms 
which are no longer tied to General Electric’s 
apron strings. There is every indication that 
despite the fact that General Electric is by 
far the largest firm the others will continue 
to prosper and will remain as competitors 
of General Electric. In the Aluminum Com- 
pany case Kaiser and Reynolds were in part 
somewhat artificial creations of the Govern- 
ment surplus property disposal program. Their 
financial positions were relatively weak. They 
were new-comers in a field long preempted 
by Alcoa. Yet the chance that they would 
continue to offer competition was considered 
good enough so that domestic divestiture 
was not required of Alcoa. 


“. . Unless fully persuaded—as I am 
not—that a divestiture of Alcoa’s proper- 
ties should take place, I am most reluc- 
tant to attempt to tamper unnecessarily 
with economic and industrial forces from 
which the public has reaped substantial 
benefits, and from which, also it can con- 
tinue to be served, and without detriment, 
in my opinion, to the national welfare. 
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“The vertical divestiture of an integrated 
concern so as to create, at a minimum, 
another fully integrated and effective com- 
petitor would be, in its nature, a highly 
speculative—and even hazardous—venture. 
A corporation, designed to operate effec- 
tively as a single entity, cannot readily be 
dismembered of parts of its various oper- 
ations without a marked loss of efficiency.” 
United States v. Aluminum Co. of America, 
supra, p. 416. 


If present competition and the promise of 
future competition be the criteria by which 
it is determined whether or not to order the 
divestiture of a defendent in an antitrust 
suit, there is far less reason to order Gen- 
eral Electric to be divested than there was 
to order Alcoa to divest itself of a portion of 
its plant and equipment. For here there are 
many more than two competitors, and some 
of these competitors are established firms 
having long experience in production of 
lamps. They are financially sound and appear 
to be developing and growing. 


[Difficult and Expensive Undertaking] 


There are other reasons why divestiture 
would be inappropriate in this case. In the 
first place, in spite of the Government’s con- 
tention that splitting General Electric’s Lamp 
Department into two parts would be the 
simple matter of recreating the two lamp 
divisions abandoned in 1925, the evidence 
concerning the present organization of Gen- 
eral Electric indicates that such devestiture 
would be an extraordinarily difficult and ex- 
pensive undertaking. Since 1925 General 
Electric has labored successfully to create 
integrated lamp production, which labor would 
have to be undone to effect divestiture. 


Duplication of manufacturing facilities 
exists primarily with respect to bread and 
butter lamps which are produced in four 
widely separated plants. The reason for this 
is that the plants were already in existence, 
it permits better geographical distribution of 
these high demand types, each plant sup- 
plying the warehouses nearest it, and it aids 
in keeping down the number of employees 
in each plant to the optimum number of 500 
or 600. As for the thousands of other lamp 
products made by General Electric, duplica- 
tion of manufacturing facilities is the ex- 
ception, not the rule. For example, General 
Electric produces 206 types of bases. Of 
these, 189 are produced only at the Provi- 
dence Base Works, 14 are produced only at 
the Conneaut Base Works, and the remain- 
ing three types are produced in both plants. 
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As a result of plant specialization, the 
various plants are dependent upon the serv- 
ices rendered to each other. For example 
the Mahoning Glass Works is the only plant 
at which pressed glass is made for sealed 
beam lamps. It supplies the pressed glass 
parts used at the Lexington Lamp Works 
and at Trumbull Lamp Works. Lexington 
Lamp Works assembles incandescent sealed 
beam automobile head-lamps of the 4030 
type. It receives its filament coils from the 
Trumbull Lamp Works. 


[Public Would Suffer] 


A further reason to deny the Government’s 
divestiture proposal is that the public would 
undoubtedly suffer were the plan imple- 
mented. Though General Electric has en- 
gaged in illegal conduct in the past, the fact 
remains that in addition to earning high 
profits it has served the public well. As a 
result of its research and efficiency the price 
of a 60 watt lamp was reduced from 45 cents 
in 1922 to 10 cents in 1942. The national 
defense effort relies heavily on General Elec- 
tric’s process production and research. Gen- 
eral Electric is now performing over 50 
projects for the Government. These projects 
are dependent upon the availability of the 
unified facilities of General Electric for 
successful completion. 


[Research Facilities] 


Apparently the Government recognizes the 
importance of leaving General Electric’s re- 
search facilities intact, for it excepts them 
in its divestiture proposal, asking only that 
General Electric’s manufacturing facilities 
be split. The Government does not explain, 
however, how half of General Electric’s 
manufacturing plant will be able to support 
the same amount of research as is now en- 
gaged in. Absent such explanation, it must 
be assumed that General Electric’s research 
would suffer from divestiture even though 
it was not itself divested. 


[National and World Economy] 


Although the purchaser of the proposed 
divested unit would receive lamp for lamp, 
machine for machine, plant for plant dupli- 
cates of those remaining to General Electric, 
he would get no part of the research depart- 
ment. The new operator would face the old 
General Electric fortified not only by the 
retention of this asset of admitted prime im- 
portance but also with capital presumably, 
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a not inconsequential sum, representing the 
amount he had paid for his purchase. Would 
a buyer undertake this risk? Could he sur- 
vive as a successful competitor? On the 
other hand would he become so successful 
as to swallow up the old General Electric 
and thus become the new giant of the in- 
dustry? Resolving all other doubts in favor 
of the Government would the only result be 
the addition of another firm’s following the 
price lead of General Electric for lamps as 
is readily observable in other industries? 
These are only some of the imponderables 
to which the Government gives no answer, 
merely a reiteration of its abiding faith that 
the natural exercise of the immutable laws 
of free competition somehow will solve the 
problems that present themselves. The risk 
of the surgery suggested by the Government 
in the face of a national and world economy 
the future course of which is completely un- 
predictable does not commend itself as within 
the realm of the exercise of a reasonable 
discretion. 
[Summation] 


In sum, divestiture of General Electric is 
neither feasible nor in the public interest. 
There are now healthy competitors of Gen- 
eral Electric in the incandescent lamp field, 
and these competitors give promise of thriv- 
ing and growing in the future. The viola- 
tions of the antitrust act which General 
Electric and the other defendants were found 
to have committed can be eliminated by 
means of the other provisions of the judg- 
ment and thereby as effective competition 
as is possible in an industry requiring great 
capital investment, research and know-how 
can be preserved. As divestiture of General 
Electric is not necessary to foster competi- 
tion, the Government’s request therefor will 
be denied. 


SE GILTON EX 
ForrIGN INVESPfMENTS 


_ General Electric and International each 
is enjoined and restrained, so long as it 
holds a stock or any other financial in- 
terest in any foreign company (1) from 
receiving from such foreign company 
any assignment, license, right to sublicense, 
or grant of immunity under a patent, or 
from entering into any agreement with 
such foreign company to receive techni- 
cal information from it, relating to lamps, 
lamp parts or lamp machinery, under, 
pursuant to or in connection with any 
agreement or understanding that other 
manufacturers thereof in the United States 
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shall be denied thereto, (2) from using 
its stock or other financial interest, or its 
representation on the Board of Directors 
of any foreign company to influence or to 
attempt to influence such foreign com- 
pany to deprive such other manufacturers 
of access to any patent owned or con- 
trolled by such foreign company, or to 
any technical information of such foreign 
company, relating to lamps, lamp parts or 
lamp machinery, and (3) from using its 
stock or other financial interest, or its 
representation on the Board of Directors 
of any foreign company to prevent or to 
attempt to prevent such foreign company 
from entering into competition in the 
United States in the field of lamps, lamp 
parts or lamp machinery. Within thirty 
(30) days of the entry of this Judgment 
General Electric and International each 
shall notify each foreign company in which 
it holds stock or other financial interest 
of the terms of this Section and shall 
request such company to deal with appli- 
cants for licenses of patents or technical 
information relating to lamps, lamp parts 
or lamp machinery and with respect to 
competition in the United States pre- 
cisely as if General Electric and Inter- 
national had no interest in the Company. 


This Section shall apply to all com- 
panies in which General Electric and 
International may take a stock or other 
financial interest in the future in which 
case the notice provided for in Subdivi- 
sion (3) of the foregoing paragraph shall 
be given within thirty (30) days after 
such acquisition and shall also be con- 
strued to apply to any individual or other 
business entity as well as corporations, 
provided, however, that this Section shall 
not apply to General Electric’s or Inter- 
national’s relations with their subsidiaries 
as defined in Section (2) of this judgment. 


[Divestiture Proposed] 


The opinion in this case found that IGE 
was the manipulator which brought the 
Phoebus Cartel into existence for the pur- 
pose of stabilizing the European market 
and preventing importation of incandescent 
lamps into the United States, and that Gen- 
eral Electric’s activities in the United States 
were geared to the Phoebus Agreement and 
were controlled by it. Thus the licenses 
granted by General Electric to Westing- 
house and the former “B” licensees were 
framed so as to prevent export of lamps 
to Europe, the obligation imposed on Gen- 
eral Electric in consideration for the Eu- 
ropean firm’s avoidance of the United 
States markets. 
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To prevent the repetition of such a situa- 
tion the Government proposes that de- 
fendants General Electric and IGE divest 
themselves of stock or other financial interests 
in competing foreign lamp, lamp parts or lamp 
machinery companies, excepting from the 
order foreign wholly owned subsidiaries. 
Canadian General Electric Company, Ltd., 
which is 95.4% owned by General Electric, 
would also be excepted from the order. As 
originally proposed the order would enjoin 
General Electric and IGE from ever ac- 
quiring less than the entire interest of any 
foreign company engaged in the lamp busi- 
ness. At the argument this suggestion 
among others was withdrawn. 


Holdings of General Electric or IGE in 
nine foreign companies would be affected 
by such a provision. They are as follows: 


1. Soc. Riumite Osram-Clerici. IGE ob- 
tained a 20% stock interest in this Italian 
company in 1950. Fifty percent of the 
stock is owned by an Italian Electric 
utility company and 30% by the distribu- 
tor in Italy of IGE’s radio and electronic 
products. IGE has no representation on 
the board of directors and the net worth 
of its equity was about $150,000 in Jan- 
uary, 1951. 


2. General Electrik Turk Anonim Ortak- 
ligt. This Turkish investment dates from 
1948. IGE owns 60% of the stock and 
designates three of the five directors. 
Turkish banking interests own 25% of the 
stock, and Vehbi Koc, head and principal 
owner of IGE’s lamp distributor in Turkey, 
owns 15% thereof. The net worth of 
IGE’s equity was $1,210,000 in January, 
1951. 

3. Electromate SA. This Chilean in- 
vestment dates from 1945. IGE has a 
29.8% stock interest and IGE’s lamp 
distributor in Chile owns 23.85%. Between 
them they are entitled to elect 4 of the 
10 directors and have a minority vote in 
respect to 5 others. Two Chilean Gov- 
ernmental agencies, and others, own the 
remaining 46.36% of the stock. The net 
worth of IGE’s equity was $360,000 in 
January, 1951. 


4. Osram Kongern. IGE has a 21.45% 
equity in this unincorporated German 
concern. Other participants are a German 
electrical apparatus manufacturing firm, 
a German manufacturer of communica- 
tions and other electrical equipment, and 
a subsidiary thereof, and a German utility 
company. The net worth of IGE’s equity 
was $2,700,000 in January, 1951. Osram 
was one of the European firms that 
participated in the Phoebus agreement. 
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5. United Incandescent Lamp & El. Co., 
Ltd. The investment in this Hungarian 
company dates from 1921. On December 
28, 1949, IGE owned 10.64% of the stock. 
Since that time the company has been 
virtually a nationalized concern in which 
IGE has no voting power, no directors 
and an equity of unknown value. This 
company participated in the Phoebus 
agreement. 


6. Compagnie des Lampes. Investment in 
this French company dated from 1921. 
IGE owns 21.60% of the voting shares 
and 33.47% of the non-voting shares. 
It has no representation on the board of 
directors. In January, 1951, the net worth 
of IGE’s equity in the voting shares was 
$510,000 and in the non-voting shares 
$580,000. This company participated in 
the Phoebus agreement. 


7. Philips Holding Company — Philips 
Lamp Works. Investment in these Nether- 
lands companies dates from 1920. The 
Holding Company has three classes of 
shares—priority (which are the control 
and directorship shares), preference and 
ordinary. IGE has no priority shares, 
002% of the preferred shares and 3.28% 
of the ordinary shares. IGE has 6.03% 
of the ordinary shares of the Lamp Works. 
It has no representation on the board 
of directors of either company. As of 
January, 1951, the net worth of IGE’s 
equity in the Holding Company was $200 
in preference shares and $1,830,000 in 
ordinary shares and in the lamp Works 
it was $3,405,000 in ordinary shares. 
Philips was a party to the Phoebus Agree- 
ment and, as indicated in the opinion, 
knowingly violated the antitrust laws of 
the United States. 


8. Tokyo-Shibaura Electric Co., Lid. In- 
vestment in this Japanese company dates 
from an investment in a _ predecessor 
company in 1905. As a result of war 
measures IGE now has no stock or repre- 
sentation on the board of directors. As of 
January, 1951, it had a recognized right 
to 56,232,703 yen and by a Japanese Cab- 
inet Order has a right, upon payment of 
626,726,550 yen, to re-establish the 24.11% 
participation which it had on November 
30, 1941. The balance of the stock is 
held by the Japanese public. This com- 
pany was a party to the Phoebus Agree- 
ment. 


9. Associated Electrical Industries, Ltd. 
Investment in this British company dates 
from investment in British Thomson- 
Houston Co., Ltd., in 1894. IGE owns 
10.15% of the preference shares with a 
voting power of 1.84%, and 33.33% of 
the ordinary shares with a voting power 
of 27.27%. IGE has designated one of 
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the 15 directors. The net worth of IGE’s 
equity in the preference shares was 
$760,000 and in the ordinary shares was 
$20,924,000 in January, 1951. British 
‘Thomson-Houston Co., Ltd., was a party 
to the Phoebus Agreement. 


[ Contentions] 


The Government contends that these 
General Electric or IGE holdings lent them- 
selves to consummation of the wilful and 
flagrant breach of the antitrust laws em- 
bodied in the Phoebus Agreement and its 
implementation. Divestiture of these hold- 
ings, it insists, is essential in order to pre- 
vent a repetition of such conduct. It is 
also deemed necessary to remove the pos- 
sible restraint on competition with General 
Electric in the United States which partial 
ownership of and representation on the 
boards of these firms by General Electric 
and IGE may induce. Similarly, the Gov- 
ernment contends, as long as General 
Electric has any ownership in these firms 
it will be tempted to use the influence result- 
ing from such ownership to prevent foreign 
companies from exchanging research data 
and patents with the smaller American 
lamp firms. Furthermore, the Government 
argues that the aims of the United States 
foreign aid program would be furthered 
were foreign lamp companies to export to 
the United States and were United States 
lamp firms to export abroad, a develop- 
ment which would be encouraged were 
General Electric to surrender its holdings 
in foreign firms. 

General Electric, on the other hand, in- 
sists that the Court found unlawful the 
agreements with foreign lamp companies 
and not the investments in certain foreign 
companies and that complete and effective 
relief can be given by injunction against 
making and adhering to agreements of the 
kind found to have been unlawful; further 
action in the form of forced sale of present 
holdings of partial interest in foreign com- 
panies would be unnecessary. In addition, 
General Electric contends that this pro- 
posal would conflict with the program of 
foreign aid, for it would discourage new 
General Electric investment abroad, where 
practical considerations often require an 
American firm to share ownership with 
natives of the country in which it invests. 


[Alcoa Case Not Applicable] 


Certain of the cases which the Govern- 
ment cites to support its demand for di- 
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vestiture of partially owned foreign lamp 
companies are not particularly pertinent 
here, for they concern divestments required 
where the divested properties were the 
fruits of an illegal combination and where 
the acquisition was itself in violation of 
the antitrust laws, Schine Theatres v. United 
States [1948-1949 Trape Cases J 62,245], 
334 U. S. 110 (1948); United States v. Cres- 
cent Amusement Co. [1944-1945 TRrapE CASES 
ot SlOleeo2o Wi Ssal/ on 1944) 0 Neither 
do I believe that the case of United States 
v. Aluminum Co. of America [1950-1951 
TRADE CASES § 62,646], 91 F. Supp. 333 (S. D. 
N. Y. 1950) is helpful in the situation found 
here. In that case the same eleven stock- 
holders possessed a majority of the shares 
of both Alcoa, the American firm, and 
Aluminum Limited, a Canadian firm, which 
was the largest producer of aluminum in 
the world. Judge Knox had declined to 
order domestic divestiture of Alcoa on the 
grounds that effective competition against 
Alcoa might reasonably be expected from 
Kaiser and Reynolds. But he concluded 
that joint control of the two giants, Alcoa 
and Aluminum Limited, not only tended 
to remove Aluminum Limited as a United 
States competitor of Alcoa, but it also was 
a threat to the very existence of the two 
fledgling United States firms which were 
to provide competition with Alcoa. Con- 
sequently the judgment required that the 
stockholders divest themselves of their stock 
in either Alcoa or Aluminum Limited. 

The situation presented in the Aluminum 
Co. case is not paralleled here. Several of the 
lamp firms competing with General Electric 
are in strong positions, unlike Kaiser or 
Reynolds. None of the foreign firms in 
which General Electric has partial interests 
is in a position to sell in the United States 
market, and, together with General Electric, 
thus be in a position to threaten the exist- 
ence of United States firms. 


[Timken Case] 


It is not disputed that, if the circum- 
stances warrant it, the Supreme Court will 
sustain a district court order requiring a 
defendant in an antitrust case to divest it- 
self of partially owned foreign companies, 
United States v. National Lead Co., supra. 
The recent case of Timken Roller Bearing 
Co. v. United States [1950-1951 TrapE CASES 
{ 62,837], 341 U. S. 593 (1951), however, 
emphasized that such a divestiture is not 
to be required unless necessary to correct 
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the situation caused by the violation of the 
law. Speaking in a concurring opinion, 
Mr. Justice Reed stated: 


“What we have is an American corpo- 
ration dominant in the field of tapered 
roller bearings, producing between 70 
and 80 percent of the American output. 
In 1947 its gross sales were over $77,000,000. 
This is a distinctive type of bearing, com- 
peting successfully for adoption by in- 
dustry with other antifriction bearings. 
Timken produces about 25% of all United 
States antifriction bearings. As there 
were no findings of facts tending to show 
violation of the Sherman Act otherwise 
than through formal agreements for 
partition of territory, we assume appel- 
lant’s conduct was otherwise lawful. 

“In such circumstances, there was, of 
course, no occasion for the lower court 
to order any splitting up of a consolidated 
entity. Cf. Standard Oil Co. v. United 
States, 221 U. S. 1; United States v. 
American Tobacco Co., 221 U. S. 106. 
There has been no effort to create num- 
erous smaller companies out of Timken 
so that there will be no dominant indi- 
vidual in the tapered roller bearing field. 
The American company had had a normal 
growth and development. Its relations with 
English and French Timken were close 
and American Timken had stock and 
contracts for further stock in both for- 
eign companies of value in the develop- 
ment of its foreign business. Such business 
arrangements should not be destroyed 
unless necessary to do away with the 
prohibited evil.” 


[Divestiture Denied] 


In the present case I am inclined to fol- 
low the result in the Timken case, for it 
appears that not only is the Government’s 
proposal unnecessary to end the prohibited 
evils but it also is not consistent with the 
present economic foreign policy of the 
United States. 

Of the foreign firms which the Govern- 
ment’s proposal would affect, three, the 
Italian, the Turkish and the Chilean, were 
not acquired by General Electric or IGE 
until long after this case had been instituted, 
and in no way had they any bearing upon 
the Phoebus Agreement. As has been indi- 
cated, the other foreign firms affected by 
the Government’s proposal did participate 
in the Phoebus Agreement. Other foreign 
firms in which General Electric and IGE 
had no interest, however, were members 
of the cartel formed by the Agreement, and 
while the fact that General Electric and 
IGE partially owned some of the members 
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may have facilitated the Agreement, such 
partial ownership was not necessary in order 
to consummate the Agreement. Other por- 
tions of this judgment will restrain General 
Electric’s and IGE’s practices abroad with 
respect to restricting competition in the 
United States. This Section will govern 
their conduct as regards foreign firms which 
they partially own. As a practical matter, 
I do not believe that the sale of such partial 
interests would contribute materially to the 
desired result of promoting competition in 
this country. 


In addition, requiring divestiture of par- 
tially owned firms at this time would defi- 
nitely run counter to the announced policy 
of the United States to encourage American 
capital to invest abroad. The Government 
itself recognizes the importance of this 
matter as evidenced by the withdrawal of 
that part of its proposal which would, among 
other things, restrain future foreign invest- 
ments by General Electric or IGE. Log- 
ically, it would seem that recognition of 
the value of future foreign investments 
betokens a recognition that it is desirable 
that existing foreign investments remain 
intact rather than being sold, a step which 
would entail withdrawal of American capi- 
tal from abroad and nullification exchange- 
wise of an equivalent amount of investment 
in the foreign country involved. 


To counter this the Government suggests 
that with General Electric’s and IGE’s in- 
terest in foreign lamp companies with- 
drawn, these foreign companies would be 
freed to export to the United States, thus 
improving foreign trade balances. As mat- 
ters now stand, United States manufacturers 
have been freed by this judgment to export 
lamps, and there is no reason to believe 
that, were economic conditions propitious, 
foreign firms would refrain from exporting 
to the United States. I am constrained to 
believe that it is not General Electric’s or 
IGE’s partial ownership of these foreign 
firms which mitigates against export by 
them to this country. Rather it is the var- 
ious economic and political barriers which 
stand in the way of such trade, matters 
over which courts have no control. 


The recent case of United States v. Im- 
pertal Chenucal Industries {1952 TRADE CASES 
(07,282) OSM A SupparZlSa(SaeD weve 
1952), does not dictate that divestiture 
should be ordered here. There divestiture 
of foreign companies owned jointly by 
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United States and British corporations 
which had conspired to divide the world 
market in explosives and chemicals was 
ordered, but in that case the jointly owned 
foreign firms were organized for the specific 
purpose of doing the unlawful acts, which 
was not the basis of General Electric’s 
and IGE’s foreign investments. 


[Restraints Imposed] 


Consequently the Government’s proposal 
that General Electric and IGE be divested 
of foreign companies which they partially 
own will be denied. In its place, however, 
will be substituted this Section IX, a modi- 
fication of General Electric’s proposal gov- 
erning certain of its and IGE’s conduct in 
respect to partially owned foreign lamp 
companies. 


General Electric’s proposal has been 
changed in a number of respects. It is 
made applicable to any foreign company 
other than their subsidiaries as defined in 
Section 2 of this judgment in which it or 
IGE has a partial interest and is not con- 
fined, as suggested, to those partially owned 
companies which participated in the Phoebus 
Agreement. This is necessary in order that 
the judgment be fully effective. 


A provision has been added restraining 
General Electric or IGE from preventing 
or attempting to prevent partially owned 
foreign companies from entering into com- 
petition in the lamp industry in the United 
States. This is included on the theory that 
it may in the future become feasible for 
foreign firms to compete in this country. 


General Electric and IGE are required 
to notify partially owned foreign firms, 
within 30 days of this judgment, of the 
terms of this Section and to request that 
they deal with applicants for patent licenses 
and technical information relating to lamps, 
lamp parts and lamp machinery as if Gen- 
eral Electric and IGE had no interest. In 
addition, provisions have been added speci- 
fying that this Section applies to partial 
ownership of companies acquired in the 
future, that it applies to any foreign partially 
owned business entity, whether a corporation 
or otherwise. These added provisions were 
deemed necessary to insure that General 
Electric and IGE will not engage in en- 
couragement of discriminatory practices by 
partially owned foreign firms other than 
those which participated in the Phoebus 
Agreement. 
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As originally proposed in the Draft of 
Judgment considered at the conference 
of September 21, 1953, this section would 
have applied to all partially owned corpo- 
rations excluding only wholly owned sub- 
sidiaries of General Electric or IGE or 
those in which they owned all the stock 
except nominal shares outstanding. At the 
conference General Electric protested that 
the breadth of such a limitation would work 
undue hardship in the relationships with 
their foreign subsidiaries as defined in Sec- 
tion II of the Judgment (where more than 
50% of the stock is owned). The Govern- 
ment opposed any change in the Section 
as originally drawn asserting that by asso- 
ciation of General Electric or IGE in relation 
with other owners, such as another defend- 
ant in this case, where they would own a 
bare 51% of the stock they would escape 
from the safeguards set up in this Section. 
In such case, however, the entity would 
come within the definition of subsidiary as 
contemplated in Section II of this Judg- 
ment, and would be subject to all the re- 
straints imposed by the general injunctions 
contained therein. In the provision as origi- 
nally written General Electric’s objection 
would appear to have justification and rela- 
tionships with foreign subsidiaries could 
not be maintained in practice. Hence the 
Section was reformed to meet this objection. 


The Government also called attention to 
the fact that this Section does not touch 
four signatories to the Phoebus Agreement, 
namely, Anderson, Meyer and Co., Ltd., 
Australian General Electric Co., Ltd., Gen- 
eral Electric Co. of Cuba and Cia. Mexi- 
cana de Lampara Elec., S. A. (Mexico). 
The respective stock interest of General 
Electric in each of these foreign companies 
represented by voting power was 84.1%, 
100%, 100% and 66.7%. These subsidiaries 
will, therefore be governed by the general 
provisions of the Judgment since they come 
within the definition of subsidiaries. 


SECTION X 


ACCESS OF DEPARTMENT OF JUSTICE TO REC- 
ORDS AND INTERVIEWS; REPORTS 


A. Except as to Philips, for the pur- 
pose of securing compliance with this 
Judgment, duly authorized representa- 
tives of the Department of Justice shall, 
on written request of the Attorney Gen- 
eral or an Assistant Attorney General, 
and on reasonable notice to any defend- 
ant, made to it at its principal place of 


U. S. uv. General Electric Co. 


business, and subject to any legally recog- 
nized privilege (1) be permitted reason- 
able access, during office hours, to all 
books, ledgers, accounts, correspondence, 
memoranda and other records and docu- 
ments in the possession or under the con- 
trol of said defendant, relating to any 
matters contained in this Judgment, and 
during the times that such representa- 
tives shall have such access, counsel for 
said defendant may be present, and (2) 
subject to the reasonable convenience of 
said defendant, such representatives shall 
be permitted to interview officers or em- 
ployees of said defendants regarding any 
such matters, at which interviews counsel 
for such officers or employees interviewed 
and counsel for said defendant may be 
present. 


B. For the purpose of securing com- 
pliance with this Judgment, duly author- 
ized representatives of the Department 
of Justice shall, on written request of the 
Attorney General or an Assistant At- 
torney General and on reasonable notice 
to the defendant Philips made to the 
principal office of the defendant, be per- 
mitted, subject to any legally recognized 
privilege, 


(1) reasonable access, during office 
hours, to all such books, ledgers, ac- 
counts, correspondence, memoranda, 
and other records and documents of 
the defendant Philips as may then be 
located in the United States in the 
possession or under the control of the 
defendant Philips, relating to any mat- 
ters contained in this Judgment, and 
during the times that such representa- 
tives shall have such access, counsel for 
said defendant may be present. 


(2) subject to the reasonable con- 
venience of the defendant Philips and 
without restraint or interference from 
it, to interview such officers or em- 
ployees of the defendant Philips as may 
be in the United States, who may have 
counsel present, regarding any such 
matters, and 


the defendant Philips, on such request, 
shall submit such reports in respect of 
any matters as may from time to time 
be reasonably necessary for the proper 
enforcement of this Judgment. 


C. Information obtained pursuant to 
the provisions of this Section shall not 
be divulged by any representative of the 
Department of Justice to any person 
other than a duly authorized representa- 
tive of the Department of Justice, except 
in the course of legal proceedings to which 
the United States is a party, or as other- 
wise required by law. 
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Paragraph A is accepted as submitted by 
General Electric, and is identical with the 
proposal of the Government except for a 
provision for the presence of counsel and 
the deletion of the last sentence in the Gov- 
ernment’s proposal which provided for re- 
ports to be made to the Attorney General, 
the like of which were disapproved in United 
States v. Bausch & Lomb Co. [1944-1945 
TRADE CASES 9) 57,224 |,e 321 Us eS: 7070725 
(1944). Philips is excepted from this para- 
graph but is dealt with in the following 
Paragraph B. 


[International Complications] 


I am persuaded that international compli- 
cations posed by the provision for investiga- 
tion of Philips in the Netherlands, as argued 
by Philips, make the application of the fore- 
going Paragraph A to Philips impractical. 
The suggestions made by Philips go about 
as far as they can. They have been in- 
corporated in the judgment under these 
circumstances in Paragraph B with one modi- 
fication. The words “and for no other pur- 
pose” following the first phrase in the said 
paragraph have been deleted as unnecessary. 
It is realized that the provisions can be 
frustrated by the removal from the United 
States by Philips of representatives and 
records, books and documents but this is 
inherent in Philips’ position as a foreign 
manufacturer. On the other hand, if Philips 
changes its status and enters this country 
for the purposes of manufacturing, distri- 
bution or otherwise engaging in physical 
competition in the lamp industry here, then 
provision has been made for the right of 
the Government to make application to have 
Philips brought under more suitable regu- 
lations as will be found in Section XI en- 
titled “Activities of Philips”. 


SECTION XI 
ACTIVITIES OF PHILIPS 


A. Philips shall not be in contempt 
of this Judgment for doing anything out- 
side of the United States which is required 
or for not doing anything outside of the 
United States which is unlawful under 
the laws of the government, province, 
country or state in which Philips or any 
other subsidiaries may be incorporated, 
chartered or organized or in the territory 
of which Philips or any such subsidiaries 
may be doing business. In any such case, 
Philips shall advise the plaintiff thereof 
as promptly as is practical and thereupon 
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the plaintiff may apply to the Court, with 
full opportunity to the defendant Philips 
to be heard for such relief consistent with 
the provisions of this Judgment as the 
Court may deem proper. 

B. In the event that Philips shall enter 
the United States for the purpose of manu- 
facturing, selling, distributing or other- 
wise competing in commerce in the United 
States in lamps, lamp parts or lamp ma- 
chinery, the plaintiff may make applica- 
tion to have Philips subjected to such 
provisions of this Judgment as govern 
the other defendants as will be appro- 
priate to Philips’ new circumstances. 


Paragraph A is proposed by Philips as a 
safeguard to its protection from _ being 
caught between the jaws of this judgment 
and the operation of laws in foreign countries 
where it does its business. It appears war- 
ranted for this purpose and has accordingly 
been incorporated in the judgment. 


Paragraph B has been incorporated for 
the purpose mentioned in the foregoing 
Section X. 


In the light of the elimination of Philips 
from the operation of the Government’s 
proposed Section VIII B7 and the safe- 
guards granted to it in this Section and 
otherwise in this judgment, its proposed 
Section XV for further assurances is deemed 
unnecessary. 


At the conference on September 21, 1953 
Philips registered objection to Paragraph 
B of this Section contending that if, in the 
future, it commenced to do business in the 
United States it should be subjected to 
nothing more than the requirements of ad- 
hering to the antitrust laws as they apply 
to others. The Government urged that the 
paragraph should be retained, asserting 
that it should not be required in such event 
to institute proceedings anew against Phil- 
ips for incidents which flowed from the 
basis of this suit. Since the Government’s 
position seems well taken the paragraph 
will be retained. ! 


SE CRION: xi 
RETENTION OF JURISDICTION 


Jurisdiction of this cause is retained 
for the purpose of enabling any of the 
parties to this Judgment to apply to the 
Court at any time for such further orders 
and directions as may be necessary or appro- 
priate for the construction or carrying 
out of this Judgment, for the modification 
or termination of any of the provisions 
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thereof, for the enforcement of compli- 
ance therewith and for the punishment of 
violations thereof. 


The above proposal is undisputed, con- 
ventional, and therefore incorporated in the 
Judgment. 

SECTION XIII 
OPINION AS FINDINGS 
The opinion of the Court, filed herein 
on the 2nd of October 1953, is adopted 
as further findings of fact upon the evi- 


dence submitted at the hearing on rem- 
edies and for interim relief. 


This Section was proposed by the Gov- 
ernment at the conference of September 21, 
1953 and provides that this opinion shall 
be regarded as findings of fact and conclu- 
sions of law as required by Rule 52 of the 
Federal Rules of Civil Procedure. 


INTERIM RELIEF 


A final matter which should be disposed 
of is the Government’s request for “interim” 
relief in the form of requiring General 
Electric to sell or lease to two independent 
manufacturers units of lamp making ma- 
chinery on terms fixed by the Court. Solar 
Electric Corporation, which manufactures 
a so-called “insect repellent” lamp and which 
also distributes incandescent lamps through 
an affiliate, Certified Electric Company, seeks 
two units of General Electric automatic 
machinery for miniature lamps and five 
units for large incandescent lamps. Save 
Electric Corporation, which at one time 
manufactured an “insect repellent” lamp 
and now specializes in a green lamp, Ver- 
daray, and an infra red lamp, Penetray, 
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would like to have eight units from Gen- 
eral Electric in order that it can manu- 
facture bread and butter lamps up to 150 
watt. Representatives of each company 
testified that they could not obtain ma- 
chinery equivalent to that used by Gen- 
eral Electric and its former licensees and 
consequently could not compete with them. 
The Government urges that this situation 
be remedied by making units of General 
Electric available to them and thus fur- 
thering competition in the lamp industry. 


It would seem, however, that other sources 
of automatic lamp machinery are available 
to Solar and Save. Such companies as 
Standard Tool & Machinery Co. and Barth 
Stamping and Machine Works are in a 
position to make such machinery and other 
competitors have bought machinery from 
them. The judgment will provide that Gen- 
eral Electric’s blueprints for lamp machinery 
shall be made available to the industry, and 
Solar and Save may use them in ordering 
such machinery as they desire. This relief 
will now be open to all competitors of 
General Electric and renders unnecessary 
the preferential treatment of Solar and 
Save on a basis of compelling General 
Electric to furnish them with machinery, 
particularly since it does not build machinery 
for sale. 


As set forth under Section XIII this 
opinion shall constitute findings of fact 
and conclusions of law upon the evidence 
taken and arguments made on the questions 
of remedies and interim relief in this case. 
A final judgment in the form herein shall 
be submitted for signature. 


[7 67,577] Switzer Brothers, Inc., Robert C. Switzer, and Joseph L. Switzer v. Harry 
P. Locklin and Elmer J. Brant, general partners doing business under the firm name of 


Radiant Color Company. 


In the United States Court of Appeals for the Seventh Circuit. October Term and 
Session, 1953. No. 10856. Dated October 8, 1953. 


Appeal from the United States District Court for the Northern District of Illinois, 


Eastern Division. 


Sherman Antitrust Act 


Patent Infringement Suit—Counterclaim Alleging Antitrust Violations—Intervenor’s 
Right to File—An intervenor in a patent infringement suit was entitled as a matter of 
right to file its counterclaim alleging that the plaintiffs used the patents upon which the 
suit was predicated in a manner violative of the antitrust laws. On a preliminary issue, 
it was held that the trial court’s denial of the right to file the counterclaim which sought 
an injunction was appealable. 


See the Sherman Act annotations, Vol. 1, { 1660. 
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For the plaintiffs: Albert L. Ely, Jr., Cleveland, Ohio; M. Hudson Rathburn, Chicago, 


Ill.; and Waino M. Kolehmainen, Chicago, III. 


? 


For the intervening defendants: William J. Marshall, Jr., Chicago, Ill, and Carl 


Hoppe, San Francisco, Calif. 


Before Major, Chief Judge, FINNEGAN and Swarm, Circuit Judges. 


[Infringement Sut] 


Major, Chief Judge [Jn full text except for 
omissions indicated by asterisks]: Switzer 
Brothers, Inc., Robert C. Switzer and Joseph 
L. Switzer (hereinafter referred to as Swit- 
zers) filed suit against seventeen defendants 
(hereinafter referred to as the original de- 
fendants), for the infringement of United 
States patents No. 2,475,529 and No. 2,417,384. 
It was alleged that certain of the defendants 
infringed one patent and that other defend- 
ants infringed the other. On January 7, 
1953, the District Court granted Harry P. 
Locklin and Elmer J. Brant, general part- 
ners doing business as Radiant Color Com- 
pany (hereinafter referred to as Radiant), 
leave to intervene and to file an answer 
instanter, but in the same order denied it 
leave to file a counterclaim. From such de- 
nial Radiant appeals. 


While there is some disagreement between 
the parties as to the contested issues, we 
think they may be aptly stated as follows: 
(1) whether this court has jurisdiction to 
entertain the appeal under section 1292, 
Title 28 U. S. C. A., and (2) if so, whether 
the District Court erred in its denial of 
Radiant’s application to file a counterclaim. 
On the jurisdictional issue, Switzers hereto- 
fore filed a motion to dismiss the appeal, 
which was denied without prejudice to their 
right to renew at the hearing on the merits, 
which has been done. 


A brief statement of the facts appears to 
be essential as a premise for the legal ques- 
tions which we are called upon to decide. 
While Radiant was not named as an original 
defendant, the complaint among other things 
alleged that certain of the original defend- 
ants procured the alleged infringing material 
from Chicago Cardboard Co. (an original 
defendant) and Radiant, a principal of said 
Chicago Cardboard Co. The complaint fur- 
ther alleged that defendant Chicago Card- 
board Co., “acting as a distributor for and 
agent” of Radiant, further infringes patent 
No. 2,475,529, by selling the alleged infring- 
ing material “obtained from said Radiant 
Color Company.” The complaint prayed for 
relief, including the issuance of “A prelimi- 
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nary and permanent injunction against de- 
fendants and those in privity with defend- 
ants, and each of them, against further 
infringement. ay 


Radiant filed its motion to intervene, ac- 
companied by a proposed answer and coun- 
terclaim, on June 19, 1952. Switzers filed 
their written objections to this proposed 
intervention on July 8, 1952. On July 17, 
1952, the defendants (except one which had 
been previously dismissed), all having pre- 
viously answered the complaint, entered their 
consent to the intervention by Radiant. On 
this same date, Chicago Cardboard Co. 
amended its original answer to include a 
counterclaim for alleged violation of anti- 
trust laws. Switzers moved to strike this 
counterclaim, which motion has not been 
acted upon so far as the instant record dis- 
closes. The attorneys who represent Radi- 
ant also represent the original defendants, 
including Chicago Cardboard Co. 


[Antitrust Violations Alleged] 


Radiant’s answer, which the court per- 
mitted to be filed in connection with its 
leave to intervene, and Radiant’s counter- 
claim, which the court refused leave to be 
filed, both alleged violation of the antitrust 
laws by Switzers, the former defensively 
and the latter offensively. Defensively, the 
answer sought dismissal of the complaint on 
the grounds that the violations asserted 
constituted unclean hands and misuse and, 
offensively, the counterclaim sought “a pre- 
liminary and final injunction against further 
violation of the antitrust laws by plaintiffs 
[Switzers] and those controlled by plain- 
tiffs,’ together with an accounting for dam- 
ages, triple damages, costs and reasonable 
attorney fees. All defendants in their an- 
swers pleaded violation of the antitrust laws 
defensively and, in addition, Chicago Card- 
board Co. sought to plead such violations 
offensively by way of counterclaim, to which, 
as already noted, Switzers have interposed 
an objection. 


[Appealable Order] 


* * * Thus, the question on the juris- 
dictional issue is whether the denial of the 
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right to file a counterclaim which sought 
an injunction is appealable. Our attention 
is not called to any case and we know of 
none directly in point; however, Radiant 
relies upon General Electric Co. et al. v. 
Marvel Rare Metals Co. et al., 287 U. S. 430, 
433; In-a-Floor Safe Co. v. Diebold Safe & 
Lock Co., 91 F. 2d 341, 342, and Hancock Oil 
Co. v. Universal Oil Products Co., 115 F. 2d 
45, 47, which it is argued by analogy sup- 
port the appealability of the order. With 


this we agree. 
* OK OK 


We think, and so hold, that we 
have before us an appealable order. 


[Right to File Counterclaim] 


There remains for disposal the question 
as to whether the District Court erred in 
its denial of Radiant’s application to file its 
counterclaim. As already noted, the record 
is silent as to the premise upon which the 
court permitted Radiant’s intervention, with 
leave to answer. It is also silent as to the 
reason for denial of its application for leave 
to file a counterclaim. Switzers argue that 
Radiant is not entitled to file its counter- 
claim as a matter of right, that in any 
event the claim comes only within the terms 
of Rule 13 (b} which makes it a discre- 
tionary matter with the court, and that no 
abuse of discretion has been shown. Much 
reliance is placed upon Chandler & Price 
Co. v. Brandtjen & Kluge, Inc. et al., 296 
U. S. 53 (heretofore referred to in connec- 
tion with the jurisdictional issue). In our 
view, that case furnishes little, if any, sup- 
port to this contention. Without undertak- 
ing to discuss the case in detail, it may be 
noted that the matter considered was the 
rights of an intervenor under the old equity 
rules. We need not discuss the extent, if 
any, to which the rights of an intervenor 
have been liberalized by the Rules of Civil 
Procedure because, in any event, the Chan- 
dler case is readily distinguishable on its 
facts. There, the counterclaim set up an 
independent cause of action for the infringe- 
ment of a patent owned by intervenor and 
not related in any manner to the plaintiff’s 
patent upon which suit was instituted. In 
contrast, we have a situation where the 
patents upon which Switzers’ suit is predi- 
cated are alleged in the counterclaim to 
have been used by them in a manner vio- 
lative of the antitrust laws. It therefore 
cannot be said that the subject matter of 
the counterclaim is unrelated to the patents 
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in suit. Also, in the Chandler case the con- 
troversy between the intervenor and the 
plaintiff was one in which the original 
defendant had no interest. Here, the orig- 
inal defendants have an interest in the con- 
troversy; in fact, they as well as the inter- 
venor all charge Switzers with the misuse 
of the patents upon which suit has been 
brought, in violation of the antitrust laws. 
Furthermore, the complaint in the Chandler 
case alleged no cause of action and no 
wrongdoing against the intervenor. In con- 
trast, Switzers charged Radiant by name 
and act with being a participant in the 
wrong-doing alleged against the original 
defendants and sought injunctive relief against 
Radiant as a privy. More fatal to the re- 
liance which Switzers placed upon Chandler 
is the fact that the counterclaim in that 
case bore no relation to the “subject matter 
of the opposing party’s claim,” an essential 
requisite both of a counterclaim under Rule 
13 (a) and a permissive counterclaim under 
Rule 13 (b). In other words, the counter- 
claim there before the court was neither 
compulsory nor permissive as defined by 
paragraphs (a) and (b) of Rule 13. 

Without the aid of authority, it would be 
our view that Radiant’s counterclaim comes 
within the terms of Rule 13 (a) as a claim 
which “arises out of the transaction or 
occurrence that is the subject matter of 
the opposing party’s claim and does not re- 
quire for its adjudication the presence of 
third parties of whom the court cannot ac- 
quire jurisdiction.” The relation which a 
counterclaim such as is presented in the 
instant situation sustains to the complaint in 
a patent infringement suit is aptly described 
by Judge Campbell in Douglas v. Wisconsin 
Alumni Research Foundation et al. {1948-1949 
TRADE CASES J 62,332], 81 F. Supp. 167, 170, 
as follows: 


“In an action for patent infringement, 
the subject matter is the patent, its use, 
and its infringement. And since it is 
recognized as a valid affirmative defense, 
misuse by the patentee must also be in- 
cluded as a necessary ingredient of the 
subject matter. It is logically related to, 
and intimately interwoven with, the other 
elements so as to render it indispensable 
to the whole. Nor does the mere fact 
that a separate right of action is granted 
by statute for misuse by the patentee, 
alter its character. More than one right 
of action can be created by a single trans- 
action, but the method of enforcing these 
rights can be restricted or qualified. Rule 
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13 (a) is an example of this type of 
restriction. A defendant has a right to 
defend on the ground of misuse, and he 
also has a right to maintain a counter- 
claim for damages for that same misuse; 
but he is restricted insofar as he must 
assert the one while asserting the other.” 


In American Mills Company v. American 
Surety Company of New York, 260 U. S. 
360, the court, in construing former equity 
Rule 30, held in effect that in an equitable 
action a defendant must set forth by coun- 
terclaim any cause of action arising out of 
the subject matter of the complaint; other- 
wise, a defendant is barred from maintain- 
ing an independent action. In other words, 
a defendant had no option in the matter. 
By analogy, the same reasoning should 
control here. 

This view, however, is impaired by a 
statement in Mercoid Corp. v. Mid-Continent 
Investment Co. et al. [1944-1945 Trane CASES 
7 57,201], 320 U. S. 661, made in connection 
with a discussion as to whether the defend- 
ant’s failure to file a counterclaim based 
upon antitrust violation in a previous patent 
infringement suit was res judicata. Relative 
thereto, the court stated (page 671): 


“That claim for damages is more than a 
defense; it is a separate statutory cause 
of action. The fact that it might have 
been asserted as a counterclaim in the 
prior suit by reason of Rule 13 (b) of 
the Rules of Civil Procedure does not 
mean that the failure to do so renders 
the prior judgment res judicata as re- 
spects it.” 


The counterclaim in the instant case is in 
precisely the same category as that which 
the Supreme Court was discussing. Accept- 
ing the statement of the Supreme Court 
at face value, as we must, it appears that 
Radiant’s counterclaim was “permissive” 
under paragraph (b). We understand it to 
be the position of Switzers that the word 
“permissive” means that permission must 
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be obtained from the court before such a 
counterclaim can be filed, and it therefore 
is a matter of discretion. We do not so 
understand. Both the words “compulsory” 
in paragraph (a) and “permissive” in para- 
graph (b) are descriptive of the rights of 
the pleader. Neither has any bearing upon 
the right or duty of the court when a 
counterclaim is presented. This reasoning 
is consistent with and supported by the 
rationale of both the American Mills Com- 
pany case, supra, and the Mercoid case, supra. 
See also Moore v. New York Cotton Exchange 
et al., 270 U. S. 593, 609, and Barber Asphalt 
Corp. et al. v. La Fera Grecco Contracting 
Co. et al., 116 F. 2d 211, 216. If the coun- 
terclaim is compulsory, it must be presented 
in connection with the main suit and, upon 
failure to do so, the claimant is barred from 
seeking the same relief in an independent 
action. Failure to file the counterclaim in 
res judicata of the relief which might have 
been obtained thereby. On the other hand, 
if the counterclaim is permissive, it is 
optional with the claimant whether he will 
plead it. Failure to do so does not render 
the judgment in the case res judicata. The 
point is, however, that a party who has a 
counterclaim, either compulsory or permis- 
sive in form, has a right to file it. In the 
one situation failure precludes an independ- 
ent action, while in the other it does not. 


With the conclusion thus reached, we 
think it unnecessary to discuss the con- 
tention of Radiant that in any event the 
refusal to allow the filing of the counter- 
claim was an abuse of the court’s discretion. 
In the first place, as heretofore noted, there 
is nothing in the record to indicate the 
court’s reason for its refusal and, secondly, 
Radiant was entitled as a matter of right 
to file its counterclaim. 

The order appealed from is reversed and 
the cause remanded, with directions to pro- 
ceed in conformity with the views herein 
expressed. 


[] 67,578] 
E, J. Belisomo. 


Calvert Distillers Corporation v. Frank P. Robilio, Sidney Driger, and 


In the Tennessee Supreme Court. Dated October 9, 1953. 


Shelby Equity. 


Tennessee Fair Trade Act , 


Resale Price Maintenance—Enforcement of Established Price—Non-Signers—Denial 
of Injunction—Petition for Rehearing.—A petition to rehear a ruling that a trial court had 
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not abused its discretion in denying an injunction against non-signers of fair trade contracts 
because the McGuire Act had not been passed on by federal courts of last resort was 
denied. Although a federal Court of Appeals has upheld the constitutionality of the 
McGuire Act, there were other reasons showing that the trial court did not abuse its dis- 


cretion. 


See the Resale Price Maintenance Commentary, Vol. 2, J 7092, 7306, 7354; State Laws 


annotations, Vol. 2, § 8804. 


For the prior opinion of the Tennessee Supreme Court, see 1953 Trade Cases { 67,540. 


For the appellant: Sam F. Walker, and Waring, Walker, Cox and Lewis, Memphis, 


Tenn. 
As amict curiae: 
Opinion on Petition to Rehear 


HaAmILton S. Burnett, Justice [Jn full 
text]: We have before us a courteous, dig- 
nified and forceful petition to rehear in this 
matter. We have given the matter a very 
thorough investigation as well as much thought 
and aiter doing so are constrained to the 
same opinion that we had when the original 
Opinion in this cause was delivered. 


[Recent Case on McGuire Act] 


The petition to rehear is largely a forceful 
aggument against the reason that we assigned 
in our original opinion for holding that the 
Chancellor had not abused his discretion in 
denying the injuction against the appellees 
herein. The reason that we assigned was 
that since the McGuire Act had not been 
passed on by Federal Courts of last resort 
it was entirely possible that this Act would 
not change the effect of the holding of Su- 
preme Court of the United States in Schweg- 
mann Bros. v. Calvert Distillers Corp. [1950- 
1951 Trapve Cases § 62,823], 341 U. S. 384, 
95 L. ed. 1035, 71 S. Ct. 745. In the petition 
to rehear an exceptionally able argument is 
made of why the reasons heretofore as- 
signed by us are not now applicable because 
on June 30th, of this year the United States 
Court of Appeals for the Fifth Circuit in the 
case of Schwegmann Bros, Giant Super Mar- 
ket, et al. v. Eh Lilly & Co, [1953 TRaAvE 
Cases § 67,516], held that the McGuire Act 
was constitutional, and that since the pass- 
age of the McGuire Act the Sherman Anti- 
trust Act did not make these Fair Trade 
Acts unconstitutional. Along with the peti- 
tion to rehear is a certified copy of this opin- 
ion, the majority opinion of which was 
written by Rives, Circuit Judge. Judge 
Holmes who also sat in this case wrote a 
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very strong dissenting opinion. It is a three 
to two opinion. Regardless of this fact and 
the reasons assigned in the petition to re- 
hear we think that of course there are a 
number of other reasons that might appear 
of why the Chancellor in the instant case 
did not abuse his discretion in denying the 
injunction. 


[Case Pending as to Other Defendants] 


A very valid reason appears to us that 
there were some seven or more defendants 
in the instant suit by the distilling company. 
Four, as we remember, of the defendants 
answered and the suit as to them is still 
pending in the Chancery Court of Shelby 
County while the parties before us did not 
answer but a pro confesso was allowed to be 
taken and in their instance the Chancellor 
refused to grant an injunction against them. 
We think, if for no other reason, the Chan- 
cellor did not abuse his discretion in this 
action because there was still before him, 
pending in his court, four other people in 
the same category who had answered. It 
would thus appear that these four are mak- 
ing a legitimate defense and it was en- 
tirely proper for the Chancellor not to 
enjoin the ones before us while he still had 
four others in the same category, that is, as 
far as violation of the Fair Trade Act is 
concerned, before him. We, therefore, think 
that he was entirely within his rights in not 
granting the injunction as to these before 
us until he had determined the merits of 
the controversy as to the four remaining 
before him. 

Of course in that case a question of the 
applicability of the McGuire Act, Antitrust 
Act and other things may be raised and 
passed on there, and as we see it, it would 
not be proper for us to apply the applica- 
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bility of the McGuire Act under our Anti- 
trust Act until the matter is thrashed out 
below. 


We therefore are constrained to overrule 
the petition to rehear. 


[167,579] Bill Vann v. George E. Toby. 


In the Texas Court of Civil Appeals, Fifth Supreme Judicial District, Dallas, Texas. 
No. 14,637. Delivered May 29, 1953. 


From District Court of Grayson County. 


Sherman Antitrust Act and Texas Trusts and Conspiracies Against Trade Law 


Contract in Restraint of Trade—Exclusive Sales Rights—Agreement Not To Sell 
Other Products—Legality— Although the grant of the exclusive right to a distributor to 
sell street markers which were manufactured under a secret process did not, of itself, 
render a contract between the owner of the process and the distributor violative of the 
Texas antitrust laws, an oral condition of the contract providing that the distributor should 
not during the life of the contract sell any other street markers did render the contract 
illegal under the federal and Texas antitrust laws. 


See the Sherman Act annotations, Vol. i, 1660; State Laws annotations, Vol. 2, 
J 8835, 8836. 


State Laws—Legality of Contract—Oral Obligations.—If written and oral obligations 


are considered together as one contract, and the oral portion is condemned by the antitrust 
statutes, the entire contract is void. 


See the State Laws annotations, Vol. 2, J 8835, 8836. 


* 
State Laws—Antitrust Statutes—Effect on Trade—The Texas antitrust statutes are 
not intended to regulate restrictions in trade but to prohibit them entirely without regard 


to their immediate effect on trade. 


See the State Laws annotations, Vol. 2, J 8835, 8836. 
For the appellant: Van Zandt and Sanford, Sherman, Texas. 


For the appellee: Neilson Rogers and George Hamilton, Sherman, Texas. 


[Breach of Contract Suit] 


CraM_ErR, Associate Justice [Jn full text ex- 
cept for omissions indicated by asterisks]: 
This action was by Toby against Vann for 
actual damages of $11,558.16 and exemplary 
damages of $7,500 growing out of an al- 
leged breach by Vann of a part written and 
part oral contract entered into by the par- 
ties about January 1, 1948. The written por- 
tion, omitting formal parts, was: 


“This contract and agreement, this day 
entered into by and between Bill Vann, 
owner of the Cooperative Contact Com- 
Pany, of Sherman, Grayson County, Texas, 
and George E. Toby, of Dallas, Dallas 
County, Texas. (1) George E. Toby, in- 
ventor and sole owner of the Toby Street 
Marker, on which patent has been ap- 
plied for, appoints the Cooperative Con- 
tact Company as sole Distributor of the 
said Toby Street Marker, throughout the 
United States, for a period of 24 months 
from this date. (2) The Cooperative Con- 
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tact Company agrees to dilligently prose- 
cute the sale of the Toby Street Marker, 
and to pay George E. Toby a royalty of 
ten cents (10¢) per marker on all street 
markers sold. Payments of royalty to be 
made on the 10th of each month cover- 
ing all street markers sold during the 
preceding month. (3) The Cooperative 
Contact Company agrees that during the 
period of this contract and agreement, 
George E. Toby will be Sales Manager 
of the Toby Street Marker Sales Depart- 
ment of the Cooperative Contact Com- 
pany. (4) It is mutually agreed that in 
addition to royalty, George E. Toby will 
be paid salesman’s commission on all 
Toby Street Markers sold within the 
State of Texas. (5) It is undestood that 
George E. Toby will incorporate the Toby 
Street Marker Company of Texas, and 
that when charter is issued formal con- 
tract will then be drawn up between said 
corporation and Bill Vann, owner of the 
Cooperative Contact Company covering 
the terms and conditions of this contract 
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and agreement. (6) Orders for shipment 
on street markers sold will be forwarded 
to the manufacturer thereof, as designated 
by Mr. George E. Toby, and upon ship- 
ment, the Cooperative Contact Company 
will pay said manufacturer in full, for the 
cost of producing said Toby Street Markers, 
and all accounts from customers are pay- 
able to the Cooperative Contact Com- 
pany. (7) It is understood and agreed 
that payment for all street markers sold 
will be made directly to the Cooperative 
Contact Company of Sherman, Texas, 
and that it will pay all salesman’s com- 
missions. “a 
The oral portion alleged and testified 
to was as follows: Bill Vann represented 
to Toby that if he would permit him to 
exclusively distribute the street markers, 
he, Vann, would not handle or distribute 
any Other street markers during the life of 
their contract. 


[Alleged Breach] 


Toby alleged a breach of the contract 
by Vann, (a) by failing to comply with 
paragraph 2 thereof in that on or about 
April 5, 1949 he and his agents began to 
suppress by literature and advertising the 
sale of “Toby Street Markers” and began 
to manufacture and sell a street marker of 
different origin by circulating literature 
and advertisements through his agents, etc., 
to prospective customers; by failing to pay 
Toby some $7,639.16 commissions and royal- 
ties due under the contract; and, in the 
alternative, plead that on or about January 
1, 1948, prior to execution of the contract, 
Vann represented to Toby that if he would 
permit him to exclusively distribute the 
markers he would not handle or distribute 
any other street markers during the life 
of the contract here, but that notwith- 
standing such representation, Vann, as soon 
as his business became profitable, violated 
such representations and began the manu- 
facture of an identical marker (except for 
the color, blue instead of black letters) 
which he called “the new improved Royal 
Blue Street Marker.” * * * Vann answered 
by general denial but admitted entering 
into the contract; * * * denied the oral 
agreement not to handle or distribute any 
other street markers during the life of the 
contract. 

* Ok | x 


[Errors Claimed] 


Vann’s points 1 and 3 to 8 inclusive, in 
substance assert error of the court in ren- 
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dering judgment for Toby, because: (1) 
Toby’s action is founded wholly upon an 
illegal combination and conspiracy in re- 
straint of trade; because there was error 
(3) an overruling special exception No. 16 
and (4) in permitting Toby to testify on 
direct examination that prior to the making 
of the contract in question Vann promised 
to market no street marker except Toby’s 
during the life of the contract. (5) The 
court’s error in overruling exception 10 to 
the charge complaining of the submission 
of issue 11; and (6) error in overruling the 
objections to submission of issue 17; (7) 
in overruling Vann’s exceptions to Toby’s 
pleading that before the contract was signed 
Vann agreed he would not market or dis- 
tribute any other than Toby’s marker; (8) 
permitting Toby to testify he would not 
have signed the contract but for such 
representation. 


[Oral Promise Part of Contract] 


The street marker, at the times involved 
here, was not a patented article, but there 
was an application for a patent pending. 
There was no evidence, however, as to 
whether the application had or had not 
been finally acted upon by the Commis- 
sioner of Patents. The evidence shows the 
marker in question was made in molds, 
some of such molds being furnished by 
Toby, and that Toby endeavored to con- 
trol, and by the patent to prohibit, the use 
thereof by others; that the molds and forms 
were part of a secret process for making 
the street markers not generally known to 
the public. The material question raised by 
points 1 and 3 to 8 inclusive, is whether or 
not the oral promise was a part of the 
contract, and if so, did the contract as a 
whole violate and was it condemned by 
our Antitrust statutes. The general rule 
is that if a contract is upon several ma- 
terial considerations, one of which is unlaw- 
ful, the contract is void. Applying such rule 
here, if the written and roal obligations, 
etc., be considered together as one contract, 
and the oral portion is condemned by our 
Antitrust statutes, the entire contract is 
void. Edwards County v. Jennings et al., 
89 Tex. 618, 35 S. W. 1053; 9 Tex. Digest, 
Contracts, #137; Fred Miller Brewing Co. 
v. Coonrod, 230 S. W. 1099, error ref. 


Our Antitrust statutes are not intended 
to regulate restrictions in trade, but to 
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prohibit them entirely without regard to 
their inimediate effect on trade. Comer v. 
Burton-Lingo Co., 58 S. W. 969. 


The points 1 and 3 to 8 inclusive first 
attack the oral agreement made at the time 
of the execution of the written agreement. 
The oral agreement provided that Vann 
would market no other street markers than 
Toby‘s during the life of the written con- 
tract. It is undisputed that both parties 
to this proceeding are resident citizens 
of Texas and that the contract covered 
sales over the entire United States. The 
evidence raised the issue and the verdict 
thereon settled the question that the oral 
arrangement was intended by the parties 
to be a part of their contract. Not being 
inconsistent with the provisions of the 
written contract, it became a material com- 
ponent part of the whole contract. In this 
type of case the conduct and acts of the 
parties were admissible to show the con- 
tract void. Under our Antitrust statutes 
it is the actual conduct of the parties under 
the contract as a whole which controls 
antitrust litigation. 


Here Toby himself asserts Vann’s breach 
of the contract, because he, Toby, found 
in Iowa Park, Texas, advertising of the 
“Royal Blue” marker by Vann which was 
prohibited under their agreement. Toby, by 
taking advantage of the provision of the 
oral portion of the contract to claim a 
breach of the written portion by Vann, 
now seeks to deny the oral portion as a 
part of their whole understanding and 
contract. 


[Legality of Exclusive Right as to Defendant} 


The written and oral promises and the 
conduct of the parties thereunder show 
that a material part thereof was the con- 
dition that during the term of the contract 
Vann would not handle or distribute any 
other street marker than Toby’s and Vann 
was to have the exclusive sales rights to 
Toby’s street marker. Considering first the 
question of the exclusive sales rights granted 
to Vann by Toby, we are of the opinion 
that Toby had a secret process for the 
manufacture of Toby’s street markers in 
the molds which he furnished to manu- 
facturers designated by him under the 
contract, and is protected in his right as 
against Vann under the rule that one who 
invents or discovers a secret process of 
manufacture “ whether a proper sub- 
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ject for a patent or not, has not an exclu- 
sive right to it as against the public, or 
against those who in good faith acquire 
knowledge of it, yet he has a property in it, 
which a court of chancery will protect 
against one who in violation of contract 
and breach of confidence undertakes to 
apply it to his own use, or to disclose it 
tonthirds persomseme mune ECON an GomlesmllOoss 
Patents, sec. 45; Hartman v. Park, 145 Fed. 
358-378; Smoley v. New Jersey Zinc Co., 24 
Fed. Supp. 294-299; Allen-Qualley Co. v. 
Shellmar Pro. Co., 31 Fed. 2d 293-296; Glass 
wa Ionnme, 2 Ss WW. Ss), Gakosr sRSllg 
Brown & Root v. Jaques, 98 S. W. 2d 257; 
Boucher v. Wissman, 206 S. W. 2d 101, 
ref. n. r.e. 


Under the above authorities Toby’s grant 
of the exclusive sales right to Vann did 
not, of itself, bring this case within our 
statutes, Arts. 7426 R. C. S., and 1632 Penal 
Code. 


[Agreement Not To Sell Unlawful] 


On the attack that the contract was with- 
in our statute because of the oral condition 
that Vann should not during the life of the 
contract sell any other street markers than 
Toby’s, we have reached a different con- 
clusion. Fuqua v. Pabst Brewing Co., 38 
S. W. 29; 58 C. J. S. 1034, Monopolies, 
sec. 54; the headnote there stating: “Con- 
tracts under which a purchaser of goods is 
obligated not to purchase from competitors 
of the seller and not to sell competitors’ 
goods are generally invalid where they sub- 
stantially lessen competition.” Wright v. 
Southern Ice Co., 144 S. W. 2d 933, error 
ref.; citing the C. J. S. citation (Note 95); 
Armstrong v. Rawleigh Medical Co., 178 
S. W. 582; Manufacturers’ Finance Corp. v. 
Forth Worth Paper Co., 68 S. W. 2d 307; 
14 Tex. Law Review 293 and appendix at 
p. 304. 


It matters not that the contract was for 
sales of the street marker throughout the 
United States. The contract here violates 
both the Federal and our State Antitrust 
statutes. 58 C. J. S., p. 1035, states: 


“Contracts for the sale of goods, which 
assume to obligate the purchaser not to 
sell the goods of any other manufacturer 
than his vendor, are void under the fed- 
eral anti-trust statutes where the con- 
tract may substantially lessen competition 
or tend to create a monopoly; but not 
otherwise. .. .” 
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Point 1 and points 3 to 8 inclusive are 
sustained. 


Under our view of the contract, its in- 
validity under the Antitrust statute bars a 
recovery by either party as against the 
other, and therefore makes it unnecessary 
to consider other points which involve only 
matters that would, if sustained or over- 
ruled, involve only the question of whether 
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the judgment below should be affirmed, or 
reversed and remanded for another trial. 


For the reasons stated above and the 
sustaining of Vann‘s point 1 and points 3 to 
8 inclusive, the judgment below is reversed 
and judgment is here rendered that Toby 
take nothing by this suit. 


Reversed and rendered. 


[| 67,580] Westinghouse Electric Corporation v. Lyons. 


4 In the Supreme Court of New York County, State of New York. Special Term, Part 
VI. 130 N. Y. L. J. 657. Dated October 6, 1953. 


Sherman Antitrust Act 


Sherman Act as a Defense—Suit for an Accounting—Validity of Agency Contract.— 
The defense to a suit for an accounting that the contracts designating the defendants 
agents of the plaintiff for the distribution of lamps were unenforceable because they vio- 
lated the antitrust laws was neither sustained nor established. 


See the Sherman Act annotations, Vol. 1, J 1660. 


For the plaintiff: Cravath, Swaine and Moore, New York, N. Y. 
For the defendant: N. Atlas, New York, N. Y. 


[Contracts Not Violative of Antitrust Laws] 

Levey, Justice [In full text except for 
omissions indicated by asterisks]: The plain- 
tiff is seeking a decree requiring defendants 
to account for moneys collected from the 
sale of merchandise consigned to them for 
sale. 


Beginning July 1, 1944, and annually 
thereafter to July 1, 1951, by virtue of 
duly executed contracts, the defendants 


were designated by the plaintiff as their 
agents for the distribution of lamps. Monthly 
reports were to be submitted to the plaintiff 
setting forth direct sales to consumers and 
those also to “served agents”, meaning 
smaller agents of the plaintiff, and in the 
latter instances defendants were given addi- 
tional compensation ranging from 5 to 6 
per cent. The plaintiff now claims that the 
defendants by falsely reporting many of 
their “direct sales’ as sales to “served agents” 
obtained for themselves very substantial 
allowances to which they were not entitled. 
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The defendants maintain, however, that 
the plaintiff is not entitled to an accounting, 
contending that (1) the written agreements 
between the parties were modified by parol; 
(2) the acceptance of the defendants’ monthly 
statements with knowledge of their falsity 
constituted a series of accounts stated; (3) 
the alleged contracts were unenforceable 
because they violated the antitrust laws. 

Finally, the third defense of illegality, 
based upon violation of antitrust laws, has 
neither been sustained nor established (see 
Umited States v. General Electric Co., 272 
U. S., 476; United States v. General Electric 
[1948-1949 Trane CAses { 62,352], 82 F. 
Supp., 753). 

In view of all of the foregoing I have 
concluded that an accounting, as prayed for, 
is warranted and justified and accordingly 


I so decree. 
* Ok Ox 
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[7 67,581] Opinion of the Attorney General of the State of Minnesota. 


Addressed to Attell P. Felix, Morrison County Attorney, Little Falls, Minnesota, 
by Charles E. Houston, Assistant Attorney General, for J. A. A. Burnquist, Attorney 
General of Minnesota. Dated September 30, 1953. 


Minnesota Fair Trade Act 


Resale Price Maintenance—Selling Below Established Price—Giving of Sales Slips— 
Redemption After Accumulation.—A retailer’s practice of issuing sales slips to customers, 
who are advised to accumulate them, and of redeeming such slips in merchandise or 
cash equal to two per cent of the face amount of the slips when accumulated sales slips 
totaling one hundred dollars or more are presented is not prohibited by the Minnesota 
Fair Trade Act, unless the fair trade contract expressly covers the situation. If the 
discount of two per cent does not represent more than the value of the articles not 
covered by the fair trade contract, the Act would not apply. 


See the Resale Maintenance Commentary, Vol. 2, J 7314; State Laws annotations, 
Vol. 2, § 8424. 


In your letter to the Attorney General, “T have established by independent in- 
you refer to an opinion rendered December vestigation that a retail establishment pays 
27, 1947, File 681-B [1948-1949 Trapr CAsEs 2 to 3% (depending on the premium com- 
J 62,214], relating to the giving of trading pany it is doing business with) of its 


stamps in connection with sales of mer- total sales for trading stamps.” 
chandise, including such articles as are You ask these 
described in the Fair Trade Act, MSA 
325.08-325.14. You relate these QUESTIONS: 
FACTS: “1, Would the above practice be in 


violation of Sec. 325.08 to 325.14? 


“2. Would the above practice, or the 
issuance of trading stamps, be in viola- 
tion of Sec. 325.52?” 


“A. Instead of issuing trading stamps 
at the time of purchase, the customer is 
advised to accumulate sales slips. 

“B. When accumulated sales slips to- 
taling $100 or more are presented to the 
retail establishment making the sale, the Opinion 


sales slips are redeemed by the retail ae 
establishment in merchandise or cash Copy of opinion of the Attorney General 


equal to 2% of the face amount of the to which you refer is enclosed. It is my 
sales slips so presented. opinion that the rule stated in that opinion 
“The practice appears to be identical applies to the facts which you state. Un- 
with the common practice involving trad- less the Fair Trade contract expressly 
ras stamps with the following exceptions: covers this fact situation, I consider that 
pee eceReeNS HES, eater aise by the the Fair Trade law does not prohibit the 
= : & stamps: practice which you describe. If the dis- 
b. The sales slips are exchanged for count of 2% does not represent more than 


cash or merchandise at the retail establish- ; 
ment making the sale, instead of mailing the value of the articles not covered by the 


or presenting them to a separate premium Fair Trade contract, I cannot see that the 
corporation. Fair Trade law would apply. 


[67,582] Federal Trade Commission v. Carter Products, Incorporated. 


In the Supreme Court of the United States. No. 114. October Term, 1953. Dated 
October 12, 1953. 


On petition for writ of certiorari to the United States Court of Appeals for the 
Ninth Circuit. 
Federal Trade Commission Act 


Review of Federal Trade Commission Order—Fair Hearing—Setting Aside of Order 
on Appeal—Remand of Proceeding.—A judgment of a Court of Appeals setting aside an 
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order of the Federal Trade Commission on the ground that the respondent was deprived 
of a fair hearing was vacated. The cause was remanded to the Court of Appeals with 
directions to reinstate its prior judgment and order after amending it so that it specif- 
ically authorizes the Commission to open the proceeding for further evidence and a new 
order consistent with the opinion of the Court of Appeals. 


See the Federal Trade Commission Act annotations, Vol. 2, § 6125, 6125.311, 6125.518, 
6425.41, 6630.41, 6630.43. 

For the petitioner: Robert L. Stern, Acting Solicitor General, Washington, D. C., and 
Wm. T. Kelley, General Counsel, Federal Trade Commission, Washington, D. C. 

For the respondent : William L. Hanaway, New York, N. Y., and Brobeck, Phleger and 
Harrison, San Francisco, Cal. (Breed, Abbot and Morgan, and Stoddard B. Colby, of counsel). 


Vacating and remanding a judgment of the U. S. Court of Appeals, Ninth Circuit, 
1953 Trade Cases { 67,421, in Dkt. 4970. 


order consistent with the Court of Appeals 
opinion herein. Cf. Reilly v. Pinkus, 338 


PER CurtaAM [In full text]: Certiorari is 
granted and the judgment of the Court of 


Appeals is vacated. The cause is remanded 
to the Court of Appeals with directions to 
reinstate its prior judgment and order after 
amending it so that it specifically authorizes 
the Federal Trade Commission to open this 


U. S. 269, 277; Labor Board v. Donnelly 
Garment Co., 330 U. S. 219, 224-228. 


Mr. Justice Douctas dissents. 


THE CHIEF JusTICcCE took no part in the 


proceeding for further evidence and a new consideration or decision of this case. 


[| 67,583] United States v. Bendix Aviation Corporation, Hydraulic Brake Com- 
pany, Wagner Electric Corporation, E. I. du Pont de Nemours & Company, General 
Motors Corporation, Bendix-Westinghouse Automotive Air Brake Company, and West- 
inghouse Air Brake Company. 


In the United States District Court for the Southern District of New York. Civil 
Action No. 44-284. Dated October 7, 1953. 


Case No. 910 in the Antitrust Division of the Department of Justice. 


Clayton Antitrust Act and Sherman Antitrust Act 


Consent Decree—Specific Relief—Licensing of Patents—Technological Information— 
Braking Systems.—A manufacturer of braking systems was ordered by a consent decree 
to grant to any applicant a royalty-free, non-exclusive license to make and vend braking 
systems under specified patents and to grant to any applicant a non-exclusive license to 
make and vend braking systems under patents which are issued to, acquired by, or applied 
for by the manufacturer prior to five years from the date of the decree. Other manufac- 
turers were ordered to grant to any applicant a non-exclusive license to make and vend 
braking systems under specified patents and under patents which are issued to, acquired 
by, or applied for by the manufacturers prior to five years from the date of the decree, 
except patents which are based on inventions or discoveries of officers or employees of 
the manufacturers, which patents are not dominated by one or more patents owned or 
controlled by the manufacturers at the date of the decree. All the manufacturers, except 
where otherwise indicated, were permitted to charge a reasonable royalty and to include 
other provisions in the licenses. Formulae, conventional material specifications, detailed 
parts drawings showing dimensions, tolerances and finishes, and assembly drawings were 
required to be furnished to such licensees. 


See the Sherman Act annotations, Vol. 1, § 1535.40, 1590. 


Consent Decree—Practices Enjoined—Pricing Practices.—Manufacturers of braking 
systems were each enjoined from (1) entering into any understanding with any distrib- 
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utor to fix or determine the prices, differentials, discounts or other terms of sale at which 
the distributor resells braking systems, and (2) threatening ruinous price wars against 
others engaged in the manufacture or sale of braking systems, or institutinng price wars 
for the purpose of inducing any person to refrain from or discontinue the manufacture 
or sale of braking systems. 


See the Sherman Act annotations, Vol. 1, J 1240, 1530.10. 


Consent Decree—Practices Enjoined—Exclusive Dealing and Related Practices.— 
Manufacturers of braking systems were each enjoined from (1) offering to make any 
agreement for the sale of braking systems, or fixing a price therefor, or discount from, 
or rebate upon, such price, to or with any distributor on the condition that such distrib- 
utor shall sell or deal in braking systems manufactured or sold by the manufacturer only, 
or shall not buy or distribute braking systems made or sold by others, and (2) cancelling 
any distributor contract because such distributor sells or deals in braking systems manu- 
factured by others, except upon certain other conditions. 


See the Sherman Act annotations, Vol. 1, § 1530.40; Clayton Act annotations, Vol. 1, 
J 2023.10. 


Consent Decree—Practices Enjoined—Licensing Patents on Condition that Validity 
of Patent Will Not Be Contested.—Manufacturers of braking systems were each enjoined 
from granting any patent license upon the condition that the licensee shall not contest 
the validity or scope of the patent after the termination of such license, or of any patents 
not covered by such license. 


See the Sherman Act annotations, Vol. 1, § 1270.101, 1530.50. 


Consent Decree—Practices Enjoined—Patents.—A consent decree provided that except 
as permissible or proper under the law of the United States relating to patents, manu- 
facturers of braking systems are enjoined from requiring as a condition of any license 
which either of them may issue any provision that (1) limits the source for the purchase 
of any braking system parts, (2) limits the disposition of a licensed product after pur- 
chase or manufacture, or (3) requires that approval by such manufacturer or any other 
person be obtained as to any source of supply for braking systems. 


See the Sherman Act annotations, Vol. 1, § 1530.50. 


Consent Decree—Practices Enjoined—Refraining from Competing—Allocation of 
Territories—Manufacturers of braking systems were each enjoined from (1) threatening 
to manufacture any product not then manufactured by it for the purpose of inducing or 
intimidating any other person to refrain from the manufacture and sale of such systems, 
(2) refraining from competing with any other person upon the condition that such other 
person will not compete with it, and (3) entering into any agreement to allocate territo- 
ries or to prevent the importation into or exportation from the United States of braking 
systems. 


See the Sherman Act annotations, Vol. 1, § 1530.90. 


Consent Decree—Practices Enjoined—Acquisitions and Affiliations —A manufacturer 
of braking systems was enioined from having any officer or director who is at the same 
time an officer or director of a second manufacturer; however, it was provided, among 
other things, that this provision no longer would be operative if a third manufacturer 
shall dispose of all of its shares of capital stock of the second manufacturer. Manufac- 
turers of braking systems each were enjoined from disposing of any of their capital stock 
or any substantial portion of their assets to a specified manufacturer, or causing any direc- 
tor, officer, or executive employee of such other manufaturer concurrently to serve as a 
director, officer, or executive employee of any such defendant. The acquisition of other 
manufacturers of braking systems also was enjoined. 


See the Sherman Act annotations, Vol. 1, $1210, 1530.80. 


For the plaintiff: Stanley N. Barnes, Assistant Attorney General, and Marcus Holla- 
baugh, W. D. Kilgore, Jr., James L. Minicus, E. Winslow Turner, and Alfred Karsted, 
Attorneys. 
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For the defendants: Hughes, Hubbard, Blair and Reed, by Charles C. Tillinghast, 
Jt., for Bendix Aviation Corp. and Hydraulic Brake Co.; and Chadbourne, Parke, White- 
side, Wolff and Brophy, by Horace G. Hitchcock, for Bendix-Westinghouse Automotive 


Air Brake Co. 


For a consent decree entered into by Westinghouse Air Brake Company, see 1948-1949 
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Final Judgment 

Kwox, District Judge [In full text except 
for Schedules A, B, and C]: The plaintiff, 
United States of America, having filed its 
complaint herein on December 9, 1947; the 
defendants Bendix Aviation Corporation, 
Hydraulic Brake Company and Bendix- 
Westinghouse Automotive Air Brake Com- 
pany (hereinafter sometimes referred to 
collectively as “the said defendants”) hav- 
ing appeared and filed their several answers 
to such complaint denying the substantive 
allegations thereof; and the plaintiff and the 
said defendants by their respective at- 
torneys herein having severally consented 
to the entry of this Final Judgment without 
trial or adjudication of any issue of fact 
or law herein and without admission in 
respect of any such issue; 

Now therefore, before any testimony has 
been taken herein, and without trial or ad- 
judication of any issue of fact or law herein 
or admission by any party signatory hereto 
in respect of any such issue, and upon the 
consent of the plaintiff and the said de- 
fendants, it is hereby 


Ordered, adjudged and decreed, as follows: 


i 
[Clayton and Sherman Acts] 

This Court has jurisdiction of the subject 
matter herein and of all the parties signa- 
tory hereto. The complaint states a cause 
of action against each of the said defendants 
under Sections 1 and 2 of the Act of Con- 
eress of July 2, 1890, entitled “An Act to 
protect trade and commerce against unlaw- 
ful restraints and monopolies”, as amended, 
commonly known as the Sherman Act, and 
under Section 3 of the Act of Congress of 
October 15, 1914, entitled “An Act to Sup- 
plement Existing Laws Against Unlawful 
Restraints and Monopolies, and for other 
Purposes”, commonly known as the Clayton 
Act. 

Wi 
[Definitions] 

As used in this Final Judgment: 

(A) “Bendix” means defendant Bendix 
Aviation Corporation, a corporation organ- 
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ized and existing under the laws of the 
State of Delaware with a place of business 
at South Bend, Indiana; 


(B) “B-W” means defendant Bendix- 
Westinghouse Automotive Air Brake Com- 
pany, a corporation organized and existing 
under the laws of the State of Delaware 
with a place of business at Elyria, Ohio; 


(C) “HB” means defendant Hydraulic 
Brake Company, a corporation organized 
and existing under the laws of the State 
of California with a principal place of busi- 
ness at Detroit, Michigan; 


(D) “G-M” means defendant General 
Motors Corporation, a corporation organ- 
ized and existing under the laws of the 
State of Delaware with a principal place of 
business at Detroit, Michigan; 


(E) “Wagner” means defendant Wagner 
Electric Corporation, a corporation organ- 
ized and existing under the laws of the 
State of Delaware with a principal place of 
business at St. Louis, Missouri; 


(F) “duPont” means defendant E. I. 
duPont de Nemours & Company, a corpo- 
ration organized and existing under the laws ot 
the State of Delaware with its principal place 
of business at Wilmington, Delaware; 


(G) “Westinghouse Air’ means defend- 
ant Westinghouse Air Brake Company, a 
corporation organized and existing under 
the laws of the Commonwealth of Pennsyl- 
vania with a principal place of business at 
Wilmerding, Pennsylvania; 

(H) “Braking System” means any ap- 
paratus and each part thereof, commonly 
known or referred to as such, which is used 
to retard or to bring to a stop by frictional 
means industrial equipment or automotive 
vehicles (outside of the railway, aircraft 
and marine fields), including actuating equip- 
ment and means and replacement parts; 

(1) “Patent” means United States Letters 
Patent, and all reissues and extensions 
thereof, covering Braking Systems; 

(J) “Person” means any individual, part- 
nership, corporation, association, firm, trustee 
or other business or legal entity; 
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(K) “Officer” means any individual hold- 
ing the office of President, a Vice-President, 
Secretary, Treasurer or Comptroller of Ben- 
dix, HB, B-W or GM, or who shall perform 
functions corresponding to the functions 
of any such office at the date of entry of this 
Final Judgment. 

III 


[Applicability of Provisions] 


The provisions of this Final Judgment 
applicable to any defendant signatory hereto 
shall apply to such defendant, its Officers, 
directors, agents, employees, successors, as- 
signs and controlled or wholly-owned sub- 
sidiaries, and to all other Persons acting 
under, through or for such defendant, but 
shall not apply to transactions or agree- 
ments involving relationships solely between 
a parent and any controlled or wholly- 
owned subsidiaries thereof. Insofar as foreign 
trade and commerce are concerned, the 
provisions of this Final Judgment shall! not 
apply to activities which are not in or in 
restraint of the trade and commerce of the 
United States. 

IV 


[Licensing of Patents] 


(A) Any other provision of this Section 
IV to the contrary notwithstanding, HB 
is ordered and directed to grant to any 
applicant making written request therefor, 
a royalty-free, non-exclusive license to make, 
use and vend Braking Systems under any, 
some or all of the Patents listed in Schedule 
A, hereto [not reproduced]. 


(B) HB is ordered and directed, in so 
far as it has or shall have the power to do 
so, to grant to any applicant making written 
request therefor, a non-exclusive license to 
make, use and vend Braking Systems under 
any, some or all Patents now existing 
(other than those listed in Schedule A, 
hereto [not reproduced]) or which are 
issued to, acquired by or applied for by HB 
prior to five (5) years from the date of 
entry of this Final Judgment. 

(C) Bendix is ordered and directed, in so 
far as it has or shall have the power to do 
so, to grant to any applicant making written 
request therefor a non-exclusive license to 
make, use and vend Braking Systems under 
(1) any, some or all Patents owned or con- 
trolled by Bendix on the date of entry of 
this Final Judgment (including without 
limitation the Patents listed in Schedule B, 
hereto [not reproduced]), and (2) any, 
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some or all other Patents now existing or 
which are issued to, acquired by or applied 
for by Bendix prior to five (5) years from 
the date of entry of this Final Judgment, 
except Patents which are based on in- 
ventions or discoveries of Officers or em- 
ployees of Bendix made while affiliated 
with or employed by Bendix, which Patents 
are not dominated by one or more Patents 
owned or controlled by Bendix at the 
date of this Final Judgment. 

(D) B-W is ordered and directed, in so 
far as it has or shall have the power to do 
so, to grant to any applicant making written 
request therefor a non-exclusive license to 
make, use and vend Braking Systems under 
(1) any, some or all Patents owned or 
controlled by B-W on the date of entry of 
this Final Judgment (including without 
limitation the Patents listed in Schedule C, 
hereto [not reproduced]), and (2) any, some 
or all other Patents now existing or which 
are issued to, acquired by or applied for 
by B-W prior to five (5) years from the 
date of entry of this Final Judgment, except 
Patents which are based on inventions or 
discoveries of Officers or employees of 
B-W made while affiliated with or employed 
by B-W, which Patents are not dominated 
by one or more Patents owned or controlled 
by B-W at the date of this Final Judgment. 

(E) Each of the said defendants is en- 
joined and restrained from including any 
restriction or condition whatsoever in any 
license granted by its pursuant to the provi- 
sions of this Section except that (1) the 
licenses may be non-transferable; (2) a 
reasonable royalty may be charged, pro- 
vided such royalty is non-discriminatory as 
between royalty-paying licensees; (3) rea- 
sonable provisions may be made for periodic 
inspection of the books and records of the 
licensee by an independent auditor or any 
Person acceptable to the licensee who shall 
report to the licensor only the amount of 
the royalty due and payable; (4) reasonable 
provision may be made for cancellation of 
the license upon failure of the licensee to 
pay the royalties or to permit the inspection 
of its books and records as hereinabove 
provided; (5) reasonable provision may be 
made for marking the Braking Systems 
manufactured, used or sold by the licensee 
under the license with the numbers of the 
licensed Patents covering such Systems; 
and (6) the license must provide that the 
licensee may cancel the license at any time 
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after one (1) year from the initial date 
thereof by giving thirty (30) days’ notice 
in writing to the licensor. 


(F) Upon receipt of a written request 
for a license under the provisions of this 
Section, the defendant to whom such re- 
quest is addressed shall advise the applicant 
in writing of the royalty which it deems 
reasonable for the Patent or Patents to 
which the request pertains. If the parties 
are unable to agree upon a _ reasonable 
royalty within sixty (60) days from the date 
such request for the license is received by 
such defendant, the applicant therefor may 
forthwith apply to this Court for the deter- 
mination of a reasonable royalty, and such 
defendant shall, upon receipt of notice of 
the filing of such application to this Court, 
promptly give notice thereof to the At- 
torney General. In any such proceeding the 
burden of proof shall be on such defendant 
to establish the reasonableness of the roy- 
alty requested. Pending the completion of 
any such proceeding on such application, 
the applicant shall have the right to make, 
use and vend Braking Systems under any 
Patents (required to be licensed hereunder) 
to which its application pertains without 
payment of royalty but subject to the pro- 
visions of Subsections (G) and (H) of this 
Section. 


(G) Where the applicant has the right to 
make, use and vend under any Patents pur- 
suant to Subsection (F) of this Section, 
said applicant or the defendant concerned 
may apply to this Court to fix an interim 
royalty rate pending final determination of 
what constitutes a reasonable royalty. If 
this Court fixes such interim royalty rate, 
such defendant shall then issue and the 
applicant shall accept a license or, as the 
case may be, a sublicense, providing for 
the periodic payment of royalties at such 
interim rate for any manufacture, use or 
sale under such Patents from the date of 
the filing of such application for the deter- 
mination of a reasonable royalty. If the 
applicant fails to accept such license or 
fails to pay the interim royalty in accord- 
ance therewith, such action shall be ground 
for the dismissal of his application, and his 
rights under this Section IV shall terminate 
as to the Patents which were the subject 
of such application. 

(H) Irrespective of whether an interim 


license has been issued pursuant to Sub- 
section (G) above, reasonable royalty rates, 
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if any, once finally determined by this Court 
shall apply to the applicant and all other 
royalty-paying licensees under the same 
Patent or Patents with respect to any 
manufacture, use or sale from the date the 
applicant files his application with this 
Court, except that any such other licensee 
holding a license under the same Patent or 
Patents shall have the right, at his option, 
not to have such royalty rate apply to any 
manufacture, use or sale by it. 


(1) Nothing in this Final Judgment shall 
prevent this Court, in any such proceeding, 
from considering, and the applicant from 
attacking, the validity or scope of any of 
said Patents in determining what shall con- 
stitute a reasonable royalty rate, nor shall 
this Final Judgment be construed as im- 
porting any validity or value to any of said 
Patents. 


(J) Each of the said defendants is en- 
joined and restrained from instituting or 
threatening to institute or maintaining any 
suit or proceeding against any Person (ex- 
cept by way of set-off or counter-claim or 
defense in any action or proceeding brought 
by any Person against it) to restrain or 
enjoin, or collect damages for, infringement 
(by reason of the meanufacture, sale or use 
of Braking Systems) of (1) any Patents 
listed in Schedule A, hereto [not repro- 
duced], or (2) any Patents (not listed in 
Schedule A) as to which such defendant is 
required by this Section IV to grant li- 
censes, unless, for ninety (90) days after 
having been requested so to do by such 
defendant after the entry of this Final 
Judgment, such Person has failed or re- 
fused to enter into a license agreement as 
provided for in this Section IV, or has 
failed or refused to pay or agree to pay 
an amount acceptable to said defendant for 
any unauthorized use of such Patents. 


(K) Each of the said defendants is en- 
joined and restrained from making any 
sale or other disposition of any of said 
Patents which deprives it of the power 
or authority to grant the licenses herein- 
above provided for, unless it sells, transfers 
or assigns such Patents and requires as 
a condition of such sales, transfer or assign- 
ment that the purchaser, transferee or 
assignee shall observe the requirements of 
this Section IV with respect to the Patents 
so acquired and the purchaser, transferee 
or assignee shall file with this Court, prior 
to consummation of said transaction, an 
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undertaking to be bound by the provisions 
of this Section IV with respect to the 
Patents so acquired. 


V 
| Technological Information] 


Each of the said defendants is ordered 
and directed upon written request of any 
licensee under the provisions of Section IV 
of this Final Judgment to furnish to such 
licensee formulae, conventional material 
specifications, detailed parts drawings show- 
ing dimensions, tolerances and finishes, and 
assembly or sub-assembly drawings relat- 
ing to the invention covered by the licensed 
Patent where such are in its possession 
and are reasonably necessary to enable a 
manufacturer to practice the invention cov- 
ered by such Patent, the furnishing of such 
information to be subject to payment to 
such defendant therefor of its actual cost 
in furnishing such formulae, specifications 
and drawings. Any defendant may require 
as a condition of the furnishing of such 
information that the licensee (1) maintain 
such information in confidence and use it 
only in connection with its own manu- 
caturing operations, and (2) agree, upon 
termination or cancellation of the license, 
to return such formulae, specifications and 
drawings and any reproductions thereof to 
the licensor. 

VI 


[Practices Prohibited] 


The defendants Bendix and B-W, and 
defendant HB so long as it is owned or 
controlled by any defendant in this cause, 
are each hereby enjoined and restrained 
from: 


(A) Threatening to manufacture any 
product not then manufactured by it for 
the purpose of, whether with or without 
the effect of, inducing or intimidating any 
other Person to refrain from the manu- 
facture, distribution or sale of Braking 
Systems; 

(B) Refraining from competing with any 
other Person upon the condition, agreement 
or understanding that such other Person 
will not compete with it in the manu- 
facture, distribution or sale of Braking 
Systems; 

(C) Entering into, adhering to, maintain- 
ing or furthering, directly or indirectly, any 
contract, agreement or understanding with 
any distributor to fix or determine, or which 
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requires such distributor to adhere to or 
maintain, the prices, differentials, discounts 
or other terms or conditions of sale relating 
to price at which such distributor resells 
Braking Systems to others; 

(D) Threatening ruinous price wars 
against others engaged in, or to its knowl- 
edge contemplating engaging in, the manu- 
facture, distribution or sale of Braking 
Systems; or instituting price wars for the 
purpose of inducing or intimidating any 
such Person to refrain from or discontinue 
the manufacture, distribution or sale of 
Braking Systems; 

(E) Offering to make or making any 
sale, or making or adhering to any agree- 
ment for the sale, of Braking Systems, or 
fixing a price therefor, or discount from, 
or rebate upon, such price, to or with any 
distributor on the condition, agreement or 
understanding that such distributor shall 
sell, handle or deal in Braking Systems 
manufactured or sold by such defendant 
only, or shall not buy, sell, distribute or use 
Braking Systems made or sold by others 
than such defendant; 


(F) Cancelling or threatening to cancel, 
or refusing to continue, any distributor con- 
tract or agreement, because such distributor 
sells or deals in Braking Systems manufac- 
tured or sold’ by others than such defend- 
ant; provided, however, that nothing 
contained in this Subsection (F) shall be 
deemed to prohibit such defendant in good 
faith from cancelling or refusing to continue, 
or expressing its intention to cancel or to 
refuse to continue, any distributor contract 
or agreement for failure of such distributor 
to make fair and reasonable efforts to 
distribute Braking Systems which are 
manufactured or sold by such defendant; 


(G) Granting or continuing any Patent 
license, express or implied, relating to 
Braking Systems, upon any condition, 
agreement or understanding that the licensee 
shall not contest the validity or scope of any 
Patents covered by such license after ter- 
mination of such license, or of any Patents 
not covered by such license. 


VII 


Each of the said defendants is enjoined 
and restrained from entering into, adhering 
to, maintaining or furthering, directly or 
indirectly, any contract, agreement, under- 
standing, plan or program with any manu- 
facturer of Braking Systems: 
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(A) To allocate or divide territories, 
markets or fields for the manufacture, dis- 
tribution, sale or use of Braking Systems; 


(B) To fix, determine, maintain or adhere 
to prices, differentials, discounts or other 
terms or conditions of sale relating to price 
for Braking Systems to third Persons; 


(C) To prevent, limit or restrict the im- 
portation into or exportation from the 
United States, its territories or possessions, 
of Braking Systems. 


Provided, however, that Subsection (A) 
of this Section is not intended to prohibit 
any lawful agreement, between any of the 
said defendants and any manufacturer of 
vehicles or industrial equipment employing 
Braking Systems, relating to such defend- 
ant’s manufacture, distribution or sale of 
Braking Systems for vehicles or industrial 
equipment produced by such manufacturer; 
and provided further that this Section VII 
is not intended to prohibit a patent license 
or patent conveyance which, standing alone, 
would not be violative of the antitrust laws. 


WAT 


(A) Bendix is enjoined and restrained 
from: 


(1) After ninety (90) days following 
the entry of this Final Judgment, having 
any Officer or director who is at the 
same time an Officer or director of B-W; 
provided, however, that the provisions of 
this subsection no longer shall be opera- 
tive if at any time Westinghouse Air shall 
dispose of all of its shares of capital 
stock of B-W, unless disposition of such 
shares, in an amount in excess of 10% 
of the outstanding capital stock of B-W, 
shall be made to any Person, other than 
Bendix or B-W, engaged in the manu- 
facture of Braking Systems competitive 
with any Braking Systems manufactured 
by either Bendix or B-W; and provided 
further that in the event Bendix shall 
acquire direct or beneficial ownership of 
all of the shares of outstanding capital 
stock of B-W, the provisions of this sub- 
section shall not be operative during the 
period or periods of such ownership; 


(2) Having any Officer or director who 
is at the same time an Officer or director 
of Westinghouse Air; 


(B) Each of the said defendants is en- 
joined and restrained from: 
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(1) Selling or otherwise disposing of 
any of its capital stock, or any substan- 
tial portion of its assets relating primarily 
to the manufacture of Braking Systems 
for others than GM, to GM, or causing, 
authorizing or permitting any director, 
Officer or executive employee of GM 
concurrently to serve as a director, Officer 
or executive employee of any such de- 
fendant; 

(2) Acquiring, directly or indirectly, 
with any manufacturer of brakes or Brak- 
ing Systems or of vehicles employing 
Braking Systems (or, with any such 
manufacturer, causing the formation of) 
any other Person engaged in or for the 
purpose of engaging in the manufacture, 
distribution or sale of Braking Systems. 


(C) Except as permissible or proper 
under the law of the United States relating 
to patents, Bendix and HB are enjoined 
and restrained from requiring as a condition 
of any license which either of them may 
issue under Patents owned or controlled 
by such defendant covering Braking Sys- 
tems any provision that: 


(1) Limits the source for the purchase 
of any Braking System parts; 


(2) Limits the disposition of a licensed 
product after purchase or manufacture; 


(3) Requires that approval by such de- 
fendant or any other Person be obtained 
as to any source of supply for Braking 
Systems. 


IX 


[Performance and Termination 
of Agreements] 


Bendix is enjoined and restrained from 
adhering to, maintaining, furthering, re- 
viving or continuing, or making any claim 
under or with respect to: 


(A) The agreement dated April 15, 1935, 
between duPont and Wagner, as amended; 


(B) The agreements dated November 13, 
1934, between Bendix, Bragg-Kleisrath Cor- 
poration, Lathan Corp., Inc., and others, as 
amended; 

(C) The agreement dated November 16, 
1938, between Bragg-Kleisrath Corporation 
and Dudley F. Searle, as amended; 

(D) The agreeemnt dated August 26, 
1940, between Bendix, HB and W. T. Wood 
(Holdings) Ltd., as amended. 
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(A) HB is ordered and directed to ter- 
minate within ninety (90) days after the date 
of entry of this Final Judgment the agree- 
ments dated August 8, 1924, and December 
3, 1924, between HB and Wagner, and any 
agreements amendatory thereof or supple- 
mental thereto, and HB is enjoined and 
restrained from entering into, adhering to, 
maintaining or furthering, directly or in- 
directly, or claiming any rights under, any 
contract, agreement, understanding, plan or 
program which has as its purpose or effect 
the continuing or renewing of either of the 
above agreements or any similar contract, 
agreement, understanding, plan or program be- 
tween Wagner and HB; provided, however, 
that nothing contained in this Final Judgment 
shall be construed (1) to prohibit HB and 
its licensees from claiming and exercising 
after the termination of said agreement of 
December 3, 1924, any rights arising out 
of Paragraph 12 of said agreement upon 
the termination thereof; or (2) to prohibit 
the conveyance by HB to Wagner of such 
rights as may be claimed by HB to “Lock- 
heed” trade-marks and domestic or foreign 
registrations thereof, or license to use the 
said trade-marks under foreign registrations 
thereof, or the demand or receipt by HB 
of consideration for such conveyance or 
license; provided, further, that this Final 
Judgment shall not constitute any bar or 
estoppel against the plaintiff taking any 
action under the antitrust laws with respect 
to any future action by HB regarding rights 
obtained by Wagner under any such con- 
veyance or license. 

(B) HB is enjoined and restrained from 
adhering to, maintaining, furthering, re- 
viving or continuing, or making any claim 
under or with respect to: 

(1) The agreement dated April 15, 
1935, between duPont and Wagner, as 
amended; or 

(2) The agreements dated August 26, 
1940, between Bendix, HB and W. T. 
Wood (Holdings) Ltd., as amended. 


XI 
(A) The following agreements, and any 
agreements or arrangements amendatory 
thereof or supplemental thereto having been 
terminated: 
(1) Agreement dated April 1, 1932, be- 


tween B-W and’ Canadian Westinghouse 
Company, Ltd.; 
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(2) Agreement executed August 28, 
1934, between B-W and Compagnie des 
Freins Westinghouse; 

(3) Agreement executed August 28, 
1934, between B-W and Westinghouse 
Bremsen, g.m.b.h.; 

(4) Agreement executed August 28, 
1934, between B-W and Westinghouse 
Brake & Saxby Signal Co., Ltd.; 

(5) Agreement executed September 4, 
1934, between B-W and Compagnia Itali- 
ana Westinghouse Freni a Signali; 


defendant B-W is hereby enjoined and 
restrained from adhering to, maintaining, 
furthering, reviving or continuing, or mak- 
ing any claim under or with respect to any 
of the agreements above listed. 

(B) Defendant B-W is enjoined and re- 
strained from the performance of the so- 
called “1931 agreement” between B-W and 
Westinghouse Pacific Coast Brake Com- 
pany of California, which agreement, made 
effective as of January 1, 1931, consists of 
a transmittal letter dated June 12, 1931, 
of a service sales agreement executed April 
22, 1931 and two memoranda of conferences 
dated February 23rd and 25th, 1931, and 
any agreements or arrangements amend- 
atory thereof or supplemental thereto. De- 
fendant B-W_ is further enjoined and 
restrained from adhering to, maintaining, 
furthering, reviving or continuing, or mak- 
ing any claim under or with respect to the 
Said so-called 1931 agreement. 


XII 
[Permissive Provision] 


Nothing in this Final Judgment shall 
prevent or prohibit any said defendant from 
availing itself of the benefits of (a) the Act 
of Congress of April 10, 1918, commonly 
called the Webb-Pomerene Act, (b) the Act 
of Congress of August 17, 1937, commonly 
called the Miller-Tydings Act, or (c) the 
Act of Congress of July 14, 1952, commonly 
called the McGuire Act. 


XIII 
[Inspection and Compliance] 


For the purpose of securing compliance 
with this Final Judgment, duly authorized 
representatives of the Department of Justice, 
upon written request of the Attorney Gen- 
eral or the Assistant Attorney General in 
charge of the Antitrust Division, and on 
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reasonable notice to the defendant made 
to its principal office, shall be permitted, 
subject to any legally recognized privilege 
to be determined by the Court, (1) access 
during the office hours of the defendant 
to all books, ledgers, accounts, correspond- 
ence, memoranda and other records and 
documents in the possession or under the 
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divulged by any representative of the De- 
partment of Justice to any Person other 
than a duly authorized representative of 
such Department, except in the course of 
legal proceedings to which the United 
States is a party for the purpose of securing 
compliance with this Final Judgment or as 
otherwise required by law. 


control of the defendant relating to any 
matters contained in this Final Judgment, 
and (2) subject to the reasonable con- 
venience of the defendant and without 
restraint or interference from it, to inter- 
view Officers or employees of the defendant, 
who may have counsel present, regarding 
any such matter; and upon such request 
the defendant shall submit such written re- 
ports with respect to any of the matters 
contained in this Final Judgment as from 
time to time may be necessary for the pur- 
pose of enforcement of this Final Judg- 
ment. No information obtained by the 
means provided in this Section shall be 


XIV 
[Jurisdiction Retained] 


Jurisdiction is retained for the purpose 
of enabling any of the parties to this Final 
Judgment to apply to this Court at any time 
for such further orders and directions as 
may be necessary or appropriate for the 
construction and carrying out of this Final 
Judgment, for the modification of any of 
the provisions thereof, and for the purpose 
of the enforcement of compliance therewith 
and the punishment of violations thereof. 


[67,584] United States v. The Goff-Kirby Company, The Clifton Coal & Supply 
Company, The Collinwood Shale Brick & Supply Company, The Zone Coal & Supply 
Company, St. Clair Coal & Supply Company, The Geist Coal & Supply Company, The 
Ideal Builders Supply & Fuel Company, The Queisser Builders Supply Company, Inc., 
South Euclid Concrete Company, The Mayfield Builders Supply Company, City Material 
& Coal, Inc., The Pacific Builders Supply Company, Cuyahoga-Dunham Supply Company, 
and Arnold Breckling, doing business as The Breckling Coal & Supply Company. 


In the United States District Court for the Northern District of Ohio, Eastern Divi- 
sion. Civil Action No. 26537. Filed October 5, 1953. 


Case No. 980 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Consent Decree—Practices Enjoined—Price Fixing—Dealers of Hard Building Ma- 
terials—Dealers of hard building materials were enjoined by a consent decree from entering 
into any understanding with any other dealers of such materials, trade association, or 
central agency of or for building material dealers, to fix or maintain prices, pricing sys- 
tems, discounts or other terms of sale to third parties in a specified area. The dealers also 
were enjoined from contributing to, or participating in, any plan to foster the preparation 
or circulation of any publication which (1) sets forth standard, group, average, or approxi- 
mate prices, pricing systems, discounts or other terms of sale, or (2) reports prices, dis- 
counts or other terms of sale of any dealer in the area in advance of the same being made 
generally available to the customers of said dealer. Each dealer was enjoined from com- 
municating its own prices or price lists in advance of the same being made generally 
available to the customers of the dealer. 


See the Sherman Act annotations, Vol. 1, J 1240.141, 1530.10, 1590. 
For the plaintiff: Stanley N. Barnes, Assistant Attorney General; John J. Kane, Jr., 


District Attorney; Robert B. Hummel, Chief of the Great Lakes Office; and W. D. Kil- 
gore, Jr., Harry N. Burgess, Lester P. Kauffmann, and Norman H. Seidler, Attorneys. 


For the defendants: John R. Kistner for Goff-Kirby Company; King A. Wilmot 
(Green, Lausche and Wilmot) for the Clifton Coal & Supply Company; Maurice F. 
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Hanning (McAfee, Grossman, Taplin, Hanning, Newcomer and Hazlett) for The Collin- 
wood Shale Brick & Supply Company; Leonard S. Danaceau (Kahn & Danaceau) for 
The Zone Coal & Supply Company; Leonard S. Danaceau (Kahn & Danaceau) for St. 
Clair Coal & Supply Company; Williain H. Thomas and Arnold M. Edelman for The Geist 
Coal & Supply Company; John D. Drinko, John R. Baskin, and Richard F. Stevens 
(Baker, Hostetler & Patterson) for The Ideal Builders Supply & Fuel Company; Leonard 
S. Danaceau (Kahn & Danaceau) for The Queisser Builders Supply Company, Inc.; 
Charles D. Marsh (Nicola and Marsh) for South Euclid Concrete Company; Victor S. 
Leanza (Leanza, Bernard & Hodous) for The Mayfield Builders Supply Company; 
Harold Fallon (Rosenfeld, Palay & Fallon) for City Material & Coal Inc.; Galvin and 
Galvin, by Harold Galvin, for The Pacific Builders Supply Company; Verne L. Harris 
for The Breckling Coal & Supply Co.; and Elsie R. Tarcai for Cuyahoga-Dunham Supply 


Company. All attorneys of Cleveland, Ohio. 


For a prior memorandum opinion of the U. S. District Court, Northern District of 
Ohio, Eastern Division, see 1948-1949 Trade Cases ff 62,504. 


Final Judgment 


Freep, District Judge [Im full text]: Plain- 
tiff, United States of America, having filed 
its complaint herein on May 31, 1949, and 
the defendants having appeared and filed 
their respective answers to such coimplaint 
denying the substantive allegations thereof, 
and all parties hereto by their attorneys 
herein having severally consented to the 
entry of this final judgment without trial 
or adjudication of any issue of fact or law 
herein and without admission by any party 
in respect of any such issue; 

Now, therefore, before any testimony has 
been taken and without adjudication of any 
issue of fact or law herein, and upon con- 
sent of all the parties hereto, it is hereby 

Ordered, adjudged, and decreed, as follows: 


7 
4 


[Sherman Act Action] 

The Court has jurisdiction of the subject 
matter hereof and the parties hereto, and 
the complaint states a cause of action 
against defendants and each of them under 
Section 1 of the Act of Congress of July 


2, 1890, as amended, commonly known as 
theysherimane cts (los Ua Sa Gress): 


IT 
[Definitions] 

As used in this final judgment: 

(A) The term “Cleveland area” includes 
the counties of Cuyahoga, Lake, Geauga 
and Medina, in the State of Ohio. 

(B) The term “hard building material’ 
refers to those materials, supplies and fix- 
tures, other than lumber and lumber mill 
products, utilized in the construction, altera- 
tion or repair of homes, dwellings, residential 
apartments, industrial buildings, institutional 
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buildings and commercial buildings, and in- 
cludes, among other items, sand, stone, 
gravel, slag, cement, lime, gypsum, plaster, 
brick, lath, and insulation. 

(C) The term “building material dealer” 
refers to a corporation, partnership, or indi- 
vidual engaged in the purchase of hard 
building material in large lots or quantities 
from producers or manufacturers thereof 
for resale to building contractors, private 
builders, home owners and industrial users. 


Ted 
[Applicability of Judgment] 

The provisions of this Final Judgment 
applicable to any defendant shall apply to 
such defendant, its subsidiaries, officers, 
agents, directors, servants and employees 
and to those persons in active concert or 
participation with them who receive actual 
notice of this Final Judgment by personal 
service or otherwise. 


IV 
[Pricing Practices] 


The defendants are jointly and severally 
enjoined and restrained from entering into, 
adhering to, maintaining or furthering any 
contract, combination, conspiracy, agree- 


ment, understanding, plan or program with 


any other defendant or with any other build- 
ing material dealer, trade association, or 
central agency of or for building material 
dealers, to fix, determine, establish or main- 
tain prices, pricing systems, discounts or 
other terms or conditions of sale to third 
parties for hard building materials in the 
Cleveland area, whether by means of the 
utilization of the prices, pricing systems, 
discounts or other terms or conditions of 
sale contained in any publication or other 
document designated by the said defend- 
ants or any of them, or by any other means. 
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V 
[Price Publications] 


The defendants are jointly and severally 
enjoined and restrained from contributing 
to or participating in any plan, scheme or 
project to foster, promote or support finan- 
cially or otherwise, the preparation, publica- 
tion, distribution, use or circulation of any 
publication or other document which: 


(A) Sets forth or purports to set forth 
standard, group, average or approximate 
prices, pricing systems, discounts or other 
terms or conditions of sale for hard build- 
ing materials in the Cleveland area; or 

(B) Reports or purports to report prices, 
discounts or other terms or conditions of 
sale for hard building materials of any 
building material dealer in the Cleveland 
area in advance of same being made gen- 
erally available to the customers of said 
dealer. 

WAL 
[Price Lists] 


Each defendant is hereby enjoined from 
communicating in any manner to any other 
defendant or any other building material 
dealer, or to any trade association or central 
agency in the Cleveland area of or for build- 
ing material dealers, its own prices or price 
lists for hard building materials in advance 
of the same being made generally available 
to the customers of said defendant. 


Vil 
[Inspection and Complhance] 


For the purpose of securing compliance 
with this judgment, and for no other pur- 
pose, duly authorized representatives of 
the Department of Justice shall, on written 
request of the Attorney General, or the 
Assistant Attorney General in charge of the 
Antitrust Division, and on reasonable notice 
to any defendant, made to its principal 
office, be permitted subject to any legally 
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recognized privilege, (a) reasonable access, 
during the office hours of such defendant, 
to all books, ledgers, accounts, correspond- 
ence, memoranda, and other records and 
documents in the possession or under the 
control of such defendant, relating to any 
matters contained in this judgment, and (b) 
subject to the reasonable convenience of 
such defendant, and without restraint or 
interference from it, to interview officers 
and employees of such defendant, who may 
have counsel present, regarding any such 
matters. For the sole purpose of securing 
compliance with this judgment any defend- 
ant upon the written request of the Attorney 
General, or the Assistant Attorney General 
in charge of the Antitrust Division, shall 
submit such reports with respect to any of 
the matters contained in this judgment as 
from time to time may be necessary for 
the purpose of enforcement of this judg- 
ment. No information obtained by the 
means permitted in this paragraph shall be 
divulged by any representative of the De- 
partment of Justice to any person other 
than a duly authorized representative of 
the Department of Justice except in the 
course of legal proceedings to which the 
United States is a party for the purpose of 
securing compliance with this Judgment 
or as otherwise required by law. 


Win 
[Jurisdiction Retained] 


Jurisdiction of this action is retained for 
the purpose of enabling any of the parties 
to this judgment to apply to the Court at 
any time for such further orders and direc- 
tion as may be necessary or appropriate 
for the construction or carrying out of 
this judgment, for the modification or ter- 
mination of any of the provisions thereof, 
for the enforcement of compliance therewith 
and the punishment of violations thereof. 


Notice by Clerk hereby waived. 


[] 67,585] United States v. General Electric Company and International General 


Electric Company Incorporated. 


In the United States District Court for the District of New Jersey. Civil Action No. 


4575. Dated October 6, 1953. 


Case No. 814 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act and Wilson Tariff Act 


Consent Decree—Practices Enjoined—Agreements with Foreign _Manufacturers— 
Electrical Equipment.—A manufacturer of electrical equipment was enjoined by a consent 
decree from entering into any understanding with any foreign manufacturer to (1) allo- 
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cate or divide territories or markets, (2) limit any person in the manufacture, use, distribu- 
tion, or sale of electrical equipment, (3) limit the importation into or exportation from 
the United States, (4) leave any person free from competition, (5) refrain from competi- 
tion in obtaining rights to patents, and (6) determine or prescribe the terms or conditions 
upon which licenses are granted to others. The use of stock or other financial interest 
in any foreign manufacturer to enter into understandings described above also was 
prohibited. 

See the Sherman Act annotations, Vol. 1, § 1021.361, 1220.204, 1530.50, 1530.70, 1590. 


Consent Decree—Specific Relief—Patent Licensing—Electrical Equipment.—An elec- 
trical equipment manufacturer was ordered by a consent decree to grant to any applicant 
a non-exclusive license to make, use and vend electrical equipment under any patents 
acquired by the manufacturer from the foreign manufacturers named as co-conspirators. 
The granting of licenses under necessary patents (owned or controlled by the manu- 
facturer which are needed to enable a licensee to practice the invention under the acquired 
patents) also was ordered. Provisions pertaining to reasonable royalties, inspection of a 
licensee’s books and records, cancellation of the license upon failure to pay the royalties 


or permit inspection, and transferability of the license could be included in the license. 
See the Sherman Act annotations, Vol. 1, J 1535.40. 


For the plaintiff: Stanley N. Barnes, Marcus A. Hollabaugh, Donald E. Van Kough- 
net, W. D. Kilgore, Jr., and William F. Tompkins, Attorneys. 


For the defendant: 


Final Judgment 
[Consent to Entry of Decree] 


ForMAN, District Judge [In full text ex- 
cept for Exhibits B and C]: The plaintiff, 
United States of America, having filed its 
complaint herein on January 18, 1945; the 
defendants General Electric Company and 
International General Electric Company, 
Incorporated, having appeared and filed 
their answers to the complaint denying the 
substantive allegations thereof; the defend- 
ant International General Electric Com- 
pany, Incorporated, having thereafter been 
merged on July 31, 1952 with the defendant 
General Electric Company; and the plain- 
tiff and the defendant General Electric 
Company by their attorneys having severally 
consented to the entry of this Judgment 
without trial or adjudication of any issues 
of fact or law herein and without this Judg- 
ment constituting evidence or an admission 
by either of them in respect to any such 
issue; 

Now, therefore, before any testimony has 
been taken and without trial or adjudication 
of any issue of fact or law herein, and upon 
consent of the parties as aforesaid, it is 
hereby 


Ordered, adjudged and decreed as follows: 
MW 


[Sherman Act and Wilson Tariff Act] 


This Court has jurisdiction of the sub- 
ject matter herein and of the parties hereto, 
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James R. E. Ozias and Cahill, Gordon, Zachry and Reindel. 


and the complaint states a cause of action 
against the defendants under Section 1 of 
the Act of Congress of July 2, 1890, com- 
monly known as the Sherman Antitrust 
Act, as amended, and under Section 73 of 
the Act of Congress of August 27, 1894, 
commonly known as the Wilson Tariff Act, 
as amended. 


II. 
[Definitions] 
As used in this Judgment: 


(A) “Electrical equipment” means _ all 
equipment, devices, and systems (except 
electric lamp and radio equipment, devices, 
and systems) which concern the generation, 
transmission, and utilization of electric 
energy including: generators, transformers, 
and switch-gear essential for the generation 
and distribution of electric energy; motors 
of various types which serve as the sources 
of power for other industries; motors, mag- 
nets, switches, and heating elements for 
incorporation in other manufactured prod- 
ucts; and electrical appliances such as re- 
frigerators and heating devices for household 
use. 


(B) “Person” means an individual, part- 
nership, firm, association or corporation. 
For the purpose of this Judgment a defend- 
ant and its subsidiaries shall be considered 
to be one person. 


(C) “Subsidiary” of a corporation means 


a corporation more than 50% of whose 
stock entitled to vote upon the election 
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of directors (other than preferred stock so 
entitled to vote upon the failure of the 
corporation to pay certain dividends) is 
owned or, directly or indirectly, controlled 
by such other corporation. 


(D) “Foreign manufacturers” means All- 
gemeine Elektricitacts Gesellschaft, Com- 
pagnie Francaise Pour |’Exploitation des 
Procedes Thomson-Houston, Associated Elec- 
trical Industries Limited, Tokyo Shibaura 
Denki Kabushiki Kaisha, Societe d’Electri- 
cite et de Mecanique (Procedes Thomson- 
Houston & Carels Societe Anonyme) and 
Compagnia Generale di Elettricita. 


(E) “Acquired patents” means any United 
States patents, patent applications, or rights 
to grant licenses under patents or patent 
applications, directed to electrical equipment 
and heretofore acquired by defendant Gen- 
eral Electric Company from the foreign 
manufacturers named as co-conspirators in 
the complaint and listed in subparagraph 
(D) of this Section, and shall include all 
reissues, divisions, continuations or exten- 
sions of said patents, and any patents which 
may issue upon said applications. A list of 
the patents so acquired and which defend- 
ant General Electric Company now owns 
or controls is attached hereto and marked 
Exhibit “A” [not reproduced]. 


(F) “Necessary patents” means any United 
States patents, patent applications, or rights 
to grant licenses under patents or patent 
applications, directed to electrical equipment 
and owned or controlled by defendant Gen- 
eral Electric Company, which must be 
licensed to enable a licensee to practice the 
inventions of the acquired patents defined 
in subparagraph (E) of this Section, and 
shall include all reissues, divisions, con- 
tinuations or extensions of said patents, 
and any patents which may issue upon said 
applications. 


IM fe 
[Foreign Activities] 


The provisions of this Judgment appli- 
cable to defendant General Electric Com- 
pany shall apply to such defendant, its 
officers, directors, agents, employees, repre- 
sentatives, subsidiaries, successors, assigns, 
and all other persons acting under, through 
or for such defendant, and to operations 
and activities outside the United States 
insofar as affecting the foreign or domestic 
commerce of the United States. 
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IW, 
[Termination and Modification of Agreements | 


(A) Defendant General Electric Com- 
pany is hereby ordered and directed to 
terminate and cancel each of the agree- 
ments listed in Exhibit “B” [not repro- 
duced] attached to this Judgment which 
has not heretofore expired or terminated 
or been cancelled. 


(B) Defendant General Electric Com- 
pany is hereby ordered and directed prior 
to December 31, 1953, to terminate and 
cancel each of the agreements listed in 
Exhibit “C” [not reproduced] attached to 
this Judgment which shall not theretofore 
have terminated or been cancelled, or to 
cause the name to be modified and amended 
insofar as necessary so that it shall not be 
in conflict with any provision of this 
Judgment. 

(C) Defendant General Electric Com- 
pany is hereby enjoined and restrained from 
entering into, maintaining or furthering, any 
contract, agreement or understanding to con- 
tinue or renew any provision of any of the 
agreements listed in (A) and (B) of this 
Section IV which is in conflict with any 
provision of this Judgment. 

(D) Nothing contained in this Section 
shall be deemed to terminate any right of 
defendant General Electric Company to 
use on a non-exclusive and unrestrictive 
basis any patent under which such defend- 
ant has heretofore been licensed or to ter- 
minate any power of such defendant to 
issue sub-licenses or immunities under any 
such patent. 

We 

[Agreements with Foreign Manufacturers] 

(A) Defendant General Electric Com- 
pany is hereby enjoined and restrained from 
entering into, maintaining or furthering any 
contract, agreement or understanding with 
any foreign manufacturer as defined in this 
Judgment, or any of its subsidiaries, suc- 
cessors, assigns, officers, agents or em- 
ployees, to: 

(1) allocate or divide territories or 
markets for the production, sale or other 
distribution of electrical equipment; 

(2) exclude any person from or restrain 
or limit any such person in the manufac- 
ture, use, distribution or sale of electrical 
equipment; 

(3) limit, restrain or prevent the im- 
portation into or exportation from the 
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United States, its territories, or posses- 
sions, of electrical equipment; 


(4) refrain from competition or leave 
any person free from competition in any 
territory, field or market in the manu- 
facture, use, distribution or sale of elec- 
trical equipment; 

(5) refrain from competition in the 
manufacture, use, sale or distribution of, 
or in obtaining rights to, patents and 
technological information relating to elec- 
trical equipment; 


(6) determine or prescribe the terms 
or conditions upon which licenses or 
immunities under any patent, invention, 
or technological information relating to 
electrical equipment shall be made avail- 
able by the grantor to others. 


Nothing in the foregoing provisions of 
this Section V shall be construed to pro- 
hibit, without more, licenses or conveyances 
of patent rights or technical information, 
whether on an exclusive basis or otherwise. 


(B) Defendant General Electric Com- 
pany is further enjoined and restrained from 
using its stock or other financial interest 
in any foreign manufacturer, as defined in 
this Judgment, to directly or indirectly in- 
fluence or to attempt to influence such 
manufacturer to enter into any contract, 
agreement or understanding in conflict with 
any provision of (A) of this Section. 


Vale 


[Non-Exclusive Licenses Under 
Acquired Patents| 


(A) Defendant General Electric Com- 
pany is hereby ordered and directed to 
grant, to the extent that it has the power 
to do so, to any applicant making written 
request therefor a non-exclusive license 
under any, some or all of the acquired 
patents, as defined herein and listed in 
Exhibit “A” [not reproduced] attached to 
this Judgment, and for their full unexpired 
terms, to make, use and vend electrical 
equipment. 


(B) (1) Defendant General Electric Com- 
pany is enjoined and restrained from includ- 
ing any restriction or condition whatsoever 
in any license or sub-license granted by 
it pursuant to this Section, except that 
each such license or sub-license may contain 
any, some or all of the following provi- 
sions: (a) a provision for the payment to 
the licensor of a reasonable, non-discrimina- 
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tory compensation in the nature of a royalty 
or other monetary consideration (herein 
referred to as a “royalty”); (b) reasonable 
provisions for periodic inspection of the 
books and records of the licenses by an 
independent auditor, or by any other per- 
son acceptable to the licensee and licensor, 
who shall report to the licensor only the 
amount of royalty due and payable; (c) rea- 
sonable provisions for cancellation of the 
license upon failure of the licensee to pay 
the royalties or to permit the inspection 
of his books or records as hereinabove pro- 
vided; (d) that the license shall not be 
transferable; and (e) such other terms and 
provisions as this Court shall approve if 
application for such approval is made after 
reasonable notice to the Attorney General. 

(2) Each license issued pursuant to this 
Section shall provide that: (a) the licensee 
may cancel the license at any time after 
one year from the initial date thereof by 
giving thirty (30) days’ notice in writing 
to the licensor; and (b) the licensor shall 
notify each licensee of the issuance of each 
license granted pursuant to this Section 
involving the same patent or patents; and 
each licensee shall have the right, upon 
written request, to exchange its license for 
any other such license granted by the li- 
censor and involving the same patent or 
patents, in the event such other license be 
upon more favorable terms. 


(3) Upon receipt by the defendant of a 
written request for a license under the pro- 
visions of this Section, the defendant shall 
advise the applicant, in writing, of the 
royalty which it deems reasonable for the 
patent or patents to which the request per- 
tains. If the parties are unable to agree 
upon a reasonable royalty within sixty 
(60) days from the date such request for a 
license was received by the defendant, the 
applicant therefor may forthwith apply to 
this Court for the determination of a reason- 
able royalty, and the defendant shall, upon 
receipt of notice of the filing of such ap- 
plication, promptly give notice thereof to 
the Attorney General or the Assistant At- 
torney General in charge of the Antitrust 
Division. The reasonable royalty rates, if 
any, determined by the Court shall apply 
to the applicant and to all other subsequent 
licensees under the same patent or patents. 
Pending the completion of negotiations or 
any such proceedings, the applicant shall 
have the rights requested under this Sec- 
tion to make, have made, use or vend the 
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patent or patents to which its application 
pertains without payment of royalty or 
other compensation as above provided, ex- 
cept as provided in Paragraph B (4) hereof. 

(4) Where the applicant has the right to 
make, have made, use or vend as provided 
in Paragraph B (3) hereof, said applicant 
or the defendant may apply to this Court 
to fix an interim royalty rate pending final 
determination of what constitutes a reason- 
able royalty. If the Court fixes such interim 
royalty rate, the defendant shall then issue, 
and the applicant shall accept, a license or, 
as the case may be, a sub-license, providing 
for the periodic payment of royalties at 
such interim rate from the date of the filing 
of the application for a license. If the appli- 
cant fails to accept such license, or sub- 
license, or fails to pay the interim royalty 
in accordance therewith, such action shall 
be ground for the dismissal of his applica- 
tion, and his rights under this Section shall 
terminate. The interim royalty rate deter- 
mined by this Court shall apply to the 
license granted to such applicant from the 
date of his application for a license, and 
may be charged to each subsequent licensee 
under the same patent or patents, unless 
this Court shall fix a different rate of 
interim royalty upon application of any 
such subsequent licensee pursuant to this 
Section. 


(5) Upon the written request of any li- 
censee licensed pursuant to the provisions 
of this Section, the defendant shall grant 
such licensee, to the extent it has the power 
to do so, an unrestricted, unconditional and 
non-exclusive grant of immunity from suit 
by such defendant, with respect to any 
products made or sold under a license 
granted pursuant to the terms of this Judg- 
ment, under any foreign patents corres- 
ponding to the patent or patents under 
which such licensee is licensed. 


WAU 


[Non-Exclusive Licenses Under 
Necessary Patents] 


(A) Defendant General Electric Com- 
pany is hereby further ordered and directed 
to grant to any applicant licensed under 
the provisions of Section VI of this Judg- 
ment, but only to the extent necessary to 
enable said applicant to practice the in- 
ventions of the acquired patents licensed 
under such Section, a non-exclusive license 
under any, some or all of the necessary 
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patents as defined herein and for their 
full unexpired terms, to make, use and 
vend electrical equipment. 


(B) Licenses granted under this Section 
VII shall be subject to and in conformity 
with the provisions of Section VI (B) of 
this Judgment. 

VIII. 
[Inspection and Compliance | 

For the purpose of securing compliance 
with this Judgment, duly authorized repre- 
sentatives of the Department of Justice shall, 
upon written request of the Attorney Gen- 
eral, or the Assistant Attorney General in 
charge of the Antitrust Division, and on 
reasonable notice to defendant General Elec- 
tric Company, to its principal office, be 
permitted, subject to any legally recog- 
nized privilege, (1) access during the office 
hours of said defendant to all books, ledgers, 
accounts, correspondence, memoranda, and 
other records and documents in the pos- 
session or under the control of said defend- 
ant relating to any matters contained in 
this Judgment, and (2) subject to the rea- 
sonable convenience of said defendant and 
without restraint or interference from it, to 
interview officers or employees of said de- 
fendant, who may have counsel present, 
regarding any such matters, and upon re- 
quest said defendant shall submit such 
written reports as might from time to time 
be reasonably necessary to the enforcement 
of this Judgment. No information obtained 
by the means provided in this Section shall 
be divulged by any representative of the 
Department of Justice to any person other 
than a duly authorized representative of 
such Department, except in the course of 
legal proceedings to which the United 
States is a party for the purpose of secur- 
ing compliance with this Judgment or as 
otherwise required by law. 


IDX, 
[Jurisdiction Retained] 


Jurisdiction of this cause is retained for 
the purpose of enabling any of the parties 
to this Judgment to apply to this Court at 
any time for such further orders and direc- 
tions as may be necessary or appropriate in 
relation to the construction of or carrying 
out of this Judgment, for the modification 
or termination of any of the provisions 
thereof, and for the purpose of the enforce- 
ment of compliance therewith and the pun- 
ishment of violations thereof. 
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[1 67,586] United States v. Henry S. Morgan, Harold Stanley, Perry E. Hall, John 
M. Young, Allan Northey Jones, Francis T. Ward, Alfred Shriver, Sumner B. Emerson, 
Herbert S. Hall, Walter W. Wilson, John Story Wright, Samuel B. Payne, Cortelyou 
L. Simonson and Clarence Stanley, doing business as Morgan Stanley & Co., a co- 
partnership; George W. Bovenizer, Sir William Wiseman, John M. Schiff, Gilbert W. 
Kahn, Frederick M. Warburg, Benjamin J. Buttenweiser, Hugh Knowlton, Elisha Walker, 
Percy M. Stewart and Robert F. Brown, doing business as Kuhn, Loeb & Co., a co- 
partnership; J. Ford Johnson, John W. Cutler, Edwin A. Fish, Burnett Walker, Charles 
B. Harding, Edward B. Smith, Jr., Irving D. Fish, Fred E. Koechlein, W. Edwin Wil- 
liams, Edward C. Sayers, Ralph B. Johnson, William B. Harding, Ogden Phipps, Karl 
Weisheit, Philip W. Brown, W. F. Johnston, Holden K. Farrar, Norbert W. Markus, 
James Cheston 4th, C. Cheever Hardwick and Charles Kennard, doing business as 
Smith, Barney & Co., a co-partnership; Robert Lehman, Allan S. Lehman, John Hertz, 
John M. Hancock, Monroe C. Gutman, Paul M. Mazur, William J. Hammerslough, 
William S. Glazier, John R. Fell, Joseph A. Thomas, Frederick L. Ehrman, Philip H. 
Isles, Harold J. Szold, Frederick L. Schuster, Paul E. Manheim and Arthur H. Bunker, 
doing business as Lehman Brothers, a co-partnership; Charles F. Glore, J. Russell Forgan, 
Halstead G. Freeman, John F. Fennelly, Wright Duryea, James W. Pope, Edward F. 
Hayes and Rudolph E. Vogel, doing business as Glore Forgan & Co., a co-partnership; 
Edwin S. Webster, Jr., Chandler Hovey, Albert H. Gordon, Orus J. Matthews, Frederick 
L. Moore, John G. Flint, Amyas Ames, William C. Wilkes, John R. Chapin, H. Albert 
Russell, Walter V. Moffitt, Harry C. Clifford and Alfred Rauch, doing business as 
Kidder, Peabody & Co., a co-partnership; Walter E. Sachs, Howard J. Sachs, Henry S. 
Bowers, Sidney J. Weinberg, Ernest Loveman, Miles J. Cruickshank, Robert V. Horton, 
Alfred E. Hamill, James C. Hemphill, Walter F. Blaine, T. Spencer Shore, Gustave L. 
Levy and Walter J. Creely, doing business as Goldman, Sachs & Co., a co-partnership; 
Harold T. White, Francis M. Weld, Harold B. Clark, Alexander M. White, Jean Cat- 
tier, Francis Kernan, William J. K. Vanston, J. Preston Rice, Dimitri Yassukovich, 
Clarence E. Goldsmith, Benjamin S. Clark, David Weld, Harold T. White, Jr., William 
C. Hammond, Jr., E. Jansen Hunt and J. C. Ransom, doing business as White, Weld 
& Co., a co-partnership; Lloyd S. Gilmour, James P. Magill, Henry L. Bogert, William 
Rufus Brent, Edward T. Herndon, B. Frederick Barton, John F. Power, Loring Dam, 
Basil B. Elmer, Alvin F. Kramer and H. Lawrence Jones, doing business as Eastman 
Dillon & Co., a co-partnership; Edward H. York, Jr., Edward Starr, Jr., Thomas S. 
Gates, Jr.. H. Gates Lloyd, Edward H. Hopkinson, Jr., William L. Day, Robert H. Lee, 
Clarence W. Bartow and Walter H. Steel, doing business as Drexel & Co., a co-partner- 
ship; The First Boston Corporation; Dillon, Read & Co., Inc.; Blyth & Co., Inc.; 
Harriman Ripley & Co., Incorporated; Stone & Webster Securities Corporation; Harris, 
Hall & Company (Incorporated); Union Securities Corporation, and The Investment 
Bankers Association of America. 


In the United States District Court for the Southern District of New York. Civil 
Action No. 43-757. Dated October 14, 1953; as corrected by Order of February 4, 1954. 


Case No. 907 in the Antitrust Division of the Department of Justice. 


Conspiracy — Investment Banking — Traditional Bankers, Historical Position, and 
Reciprocity — Evidence.— A charge that investment bankers agreed not to compete 
among themselves for and in the merchandising of security issues, and to divide among 
themselves the merchandising of the security issues obtained by each of the investment 
bankers from issuers, (1) by recognizing and deferring to the claims of the defendant 
traditional bankers to manage and co-manage and control the merchandising of the 
securities of particular issuers, (2) by determining their respective participations and 
positions in buying groups in accordance with the concept of historial position, and 
(3) by reciprocally exchanging participations in the buying groups which they manage, 
was not established by the evidence. 


See the Sherman Act annotations, Vol. 1, J 1220.431. 


Conspiracy—Investment Banking—Compulsory Public Sealed Bidding—Evidence.— 
There was no evidence to prove joint action by conspiratorial combination among invest- 
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ment bankers adopting policies with respect to competitive bidding or opposition to 
public sealed bidding on security issues. The views expressed by individuals connected 
with a few of the defendant firms on this issue were conceded to have been formed in 
good faith. 


See the Sherman Act annotations, Vol. 1, J 1220.431. 


Conspiracy — Investment Bankers— Agreement with Insurance Companies as to 
Purchases of Security Issues—Evidence.—No competent evidence was offered to prove 
an alleged agreement between investment bankers and leading life insurance companies 
regarding bids by such insurance companies for the purchase of security issues, purchases 
of security issues by the insurance companies, and other matters. Meetings between the 
insurance companies and the investment bankers to discuss the problem of insurance 
company purchases of security issues were not induced by the investment bankers as 
alleged in the complaint, but were called by the New York State Superintendent of 
Insurance. 


See the Sherman Act annotations, Vol. 1, J 1220.431. 


Conspiracy — Syndicate System — Drafting and Use of Agreements — Evidence. — 
Investment bankers, in the drafting and use of syndicate agreements (which contain 
provisions relative to price maintenance, the trading account or stabilization, withholding 
commissions, uniform concessions and reallowances, authorizations to the manager to act 
for the group in such matters as group sales, etc.), acted as separate entities and were 
motivated solely by normal, ordinary business considerations. With reference to the 
development and use of the syndicate system, there was no concert of action, no agree- 
ment, and no conspiracy. Furthermore, there was a conspicuous lack of uniformity. 


See the Sherman Act annotations, Vol. 1, J 1220.431. 


Conspiracy—Investment Bankers—Domination and Control of Financial Affairs of 
Issuers—Directorships and Solicitation of Proxies.—Investment bankers were found not 
to have combined for the purpose of dominating and controlling the financial affairs of 
issuers by the use of directorships and the solicitation of proxies, nor to have dominated 
or controlled the financial affairs of issuers by the use of directorships and the solicitation 
of proxies. The variety of policies of the investment bankers toward directorships on 
the board of issuers disclosed no conspiratorial pattern, but rather indicated the contrary. 
Also, there was no evidence of the practice of systematically causing a wide distribution 
of the stock issues of an issuer and then getting control of the proxy gathering machinery 
of their issuers so that they could secure votes for perpetuating a friendly management 
or for ousting an unfriendly management. 


See the Sherman Act annotations, Vol. 1, J 1220.431. 


For the plaintiff: Victor H. Kramer, Richard B. O’Donnell, Walter K. Bennett, 
Margaret H. Brass, Harry G. Sklarsky, Francis E. Dugan and Herman Gelfand. 


For the defendants: Breed, Abbott & Morgan for Eastman, Dillon & Co.; Herman 
A. Heydt, Jr., of Counsel. Cahill, Gordon, Zachry & Reindel for Dillon, Read & Co. Inc. 
and Stone & Webster Securities Corporation; Mathias F. Correa, R. Graham Heiner, 
Loftus E. Becker, David Ingraham and Lawrence W. Keepnews, of Counsel. Covington 
& Burling for Smith, Barney & Co.; W. Graham Claytor, Jr. and William Stanley, Jr., 
of Counsel. Cravath, Swaine & Moore for Kuhn, Loeb & Co. and Union Securities 
Corporation; Wm. Dwight Whitney, Geo. Stephen Leonard and Henry R. Nolte, Jr., of 
Counsel, Davis Polk Wardwell Sunderland & Kiendl for Morgan Stanley & Co. and 
Harriman Ripley & Co., Incorporated; John W. Davis, Ralph M. Carson, Leighton H. 
Coleman, Edward R. Wardwell, Francis W. Phillips, George Edward Cotter and Warren 
W. Eginton, of Counsel. Donovan, Leisure, Newton & Irvine for Harris, Hall & Com- 
pany (Incorporated); Roy W. McDonald, Thomas K. Fisher, Douglas V. Lewis, John 
J. O’Connell, Jr. and John F. Seiberling, Jr., of Counsel. Drinker, Biddle & Reath and 
Emmet, Marvin & Martin for Drexel & Co.; Henry S. Drinker and John G. Williams, 
of Counsel. Shearman and Sterling & Wright for White, Weld & Co.; Walter K. Earle and 
Lauretta D. Robinson, of Counsel. Sullivan & Cromwell for Blyth & Co., Inc., Glore, Forgan & 
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Co., Goldman, Sachs & Co. and Lehman Brothers; Arthur H. Dean, Edward H. Green, Eustace 
Seligman, John F. Dooling, Jr., William Piel, Jr., Roy H. Steyer, Francis E. Barkman, Robert 
Lockwood, William H. Buchanan, Jr., Roderick J. Kirkpatrick, John R. Miller, Anthony 
Chandler and Marvin S. Sloman, of Counsel. Sullivan & Cromwell and Choate, Hall & 
Stewart for The First Boston Corporation; Arthur H. Dean, William Piel, Jr., Roy H. 
Steyer and Robert T. Quittmeyer, of Sullivan & Cromwell, and Robert Proctor and 
Brinley Hall, of Choate, Hall & Stewart, of Counsel. Webster, Sheffield & Chrystie for 
Kidder, Peabody & Co.; Bethuel M. Webster, Edward L. Rea and Bancroft G. Davis, 


of Counsel. 


For a prior memorandum opinion of the U. S. District Court, Southern District of 


New York, see 1953 Trade Cases {] 67,569. 
Opinion 
INTRODUCTION 


Mepina, Circuit Judge [In full text except 
for omissions indicated by asterisks]: This 
is a civil action in equity to restrain the 
continuance of certain alleged violations of 
Sections 1 and 2 of the Sherman Act (Act 
of Congress of July 2, 1890, c. 647, 26 Stat. 
209; alice Wem San Ca Secunda aliaicmenanced 
that defendants entered into a combination, 
conspiracy and agreement to restrain and 
monopolize the securities business of the 
United States and that such business was 
thereby unreasonably restrained and in part 
monopolized. 


The “securities business” which is the 
subject of these charges in defined in the 
complaint in terms that are uncertain and 
in part contradictory. In the clarifying 
process of pretrial hearings and trial, how- 
ever, counsel for plaintiff receded in part 
from the allegations of the complaint. As 
finally redefined, plaintiff’s position is that 
the “security issues” to which the charges 
of the complaint should be understood to 
relate are intended to include new issues, 
and secondary offerings registered with the 
Securities and Exchange Commission under 
the Securities Act of 1933, of securities of 
domestic and foreign business corporations 
and foreign governmental units and foreign 
municipalities, offered to or placed with 
investors in the United States, but to ex- 
clude domestic railroad equipment trust 
certificates, all notes and serial notes repre- 
senting term loans by commercial banks, 
all general and revenue obligations of 
domestic governmental units and domestic 
municipalities, and all unregistered second- 
ary offerings of any securities. 

The combination, conspiracy and agree- 
ment to restrain and to monopolize and 
the actual restraint effected thereby are 
claimed to have embraced every method 
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and type of transaction by which issues of 
the above-defined securities have been trans- 
ferred from the issuers (or from sellers of 
blocks of such securities in registered sec- 
ondary offerings) to the hands of investors, 
whether underwritten by investment bank- 
ers or nonunderwritten, whether privately 
placed or publicly offered to existing security- 
holders or the general public, and whether 
in negotiated transactions or at public sealed 
bidding, with the exception, however, of 
direct offerings by issuers to their security- 
holders in which investment bankers are 
not employed as agents or underwriters. 
The part of the securities business which 
is charged to have been monopolized by 
the defendants in the course of and through 
the operation of the conspiracy is claimed 
to have consisted of all new issues of the 
above-defined securities, and all registered 
secondary offerings thereof, which have 
been underwritten by investment bankers 
in negotiated transactions and _ publicly 
offered to existing security-holders or to 
the general public. 


THE OFFENSE AS CHARGED IN THE COMPLAINT 


The complaint charges an integrated, 
over-all conspiracy and combination formed 
“in or about 1915” and in continuous opera- 
tion thereafter, by which the defendants as 
a group “developed a system” to eliminate 
competition and monopolize “the cream of 
the business” of investment banking. The 
prolixity of the complaint and its various 
involutions are such that it will be conven- 
ient to summarize and paraphrase its 
contents, as was done in the trial brief sub- 
mitted at the opening of the trial by counsel 
for the government. The mortar to cement 
together the various parts of this extraordi- 
nary document is provided by a series of 
definitions, many of which bear little re- 
semblance to the meaning of the various 
words or phrases used in the business. 
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The central theme is what has been re- 
ferred to throughout the case as “the triple 
concept” of “traditional banker,” “historical 
position” and “reciprocity.” To quote from 
the brief above referred to: 


“Under the traditional banker concept 
that banker who first manages an under- 
writing for a particular issuer is deemed 
entitled to manage in the future all addi- 
tional security issues offered by such issuer. 
‘ Under the concept of historical 
position once a banker participates as a 
member of a buying group in the pur- 
chase of the securities of a particular 
issuer, such banker is deemed entitled to 
participate on substantially the same terms 
as a member of the buying group in all 
future issues offered by such issuer. Under 
the concept of reciprocity the defendant 
banking firms recognize a mutual obliga- 
tion to exchange participations with one 
another in the buying groups which they 
respectively manage.” 


In this connection the complaint specifi- 
cally charges that: 


“Each defendant banking firm keeps a 
reciprocity record to show the business 
it has given to each of the other defend- 
ant banking firms and the husiness it has 
received from each of such firms.” 


And that: 


“Over a period of time, the amount of 
gross spreads which one of such firms 
enables another to earn by selecting it 
for participation in buying groups is sub- 
stantially equivalent (with due allowance 
for differentials in prestige and under- 
writing strength) to the amount of gross 
spreads it has earned in the same period 
of time, as a participant in buying groups 
formed and managed by such other firm.” 


As it is evident that no such parcelling 
out of the investment banking business could 
function so long as the management of 
issuers was free to choose and deal with 
any investment banking house it wished, 
there is alleged in the complaint as one of 
the terms agreed upon by the defendants, 
and as part of the conspiracy and combina- 
tion, that there should be a species of con- 
trol over issuers so as to “preserve and 
enhance their control over the business of 
merchandising securities:” 


“(1) by securing control over the finan- 
cial and business affairs of issuers, by 
giving free financial advice to issuers, by 
infiltrating the boards of directors of 
issuers, by selecting officers of issuers 
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who were friendly to them, by utilizing 
their influence with commercial banks 
with whom issuers do business.” 


One of the terms of the agreement said to 
have been made by the members of the 
combination and conspiracy is that when a 
“representative” of one of the 17 defendant 
banking houses becomes a director of an 
issuer, this is understood by all the rest to 
be the equivalent of “raising a red flag,” 
and thus warning the others to keep off. 


As a measure of combined control over 
issuers and the several hundred other in- 
vestment banking houses against whom the 
conspiracy was to operate, it is charged in 
the complaint that in 1915 “the modern 
syndicate method of distributing securities 
was invented by defendant banking firms 
and their predecessors,” and that defend- 
ants agreed that with certain modifications 
this method should be utilized by defend- 
ants to stabilize the business “by fixing and 
controlling the prices, terms, and conditions 
of purchase, sale and resale of securities.” 
This “device” is said to be manipulated by 
defendants in various ways, all as part of 
the general plan or scheme. For example, 
it is alleged that defendants as managers 
of such syndicates not only further the ends 
of the combination or conspiracy by dealings 
among themselves, but that they some- 
times exclude other firms from participa- 
tions or selling group positions, and sometimes 
include such firms “which might other- 
wise attempt to compete with defendant 
banking firms;’ and by means of this 
“device” defendants “agree among them- 
selves upon a uniform, non-competitive 
price’ which, having thus been “fixed” by 
them, is foisted upon issuers, by what can 
only euphemistically be called “negotiation,” 
in view of the domination and control 
exercised or attempted to be exercised over 
the issuers by defendants. It is worthy of 
note that the allegations with reference to 
the syndicate system and its so-called price- 
fixing features are made solely in reference 
to the charge of the integrated, over-all 
combination and conspiracy. 

Certain statutory and regulatory provi- 
sions of great significance, which became 
effective in 1934, 1941 and 1944 are reflected 
in other phases of the combination and con- 
spiracy as charged. 

In 1933 the Congress passed the Glass- 
Steagall Act,’ pursuant to the terms of 
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which commercial banks and their security 
affiliates were required to go out of the in- 
vestment banking business, if the banks de- 
sired to continue taking deposits and 
performing their other banking functions. 
The deadline was June 16, 1934. The affili- 
ates were accordingly dissolved; and such 
banking houses as had bond departments or 
otherwise engaged directly in the invest- 
ment banking business, with very few ex- 
ceptions, elected to continue their banking 
functions and restricted their operations in 
the field of securities to governmental and 
other issues specifically exempted from the 
operation of the new law. Thousands of 
employees of these institutions were forced 
to make new connections, and many joined 
the staffs of some of the 17 defendant in- 
vestment banking houses. 


It is the theory of the complaint that the 
pre-existing and flourishing combination 
and conspiracy met this situation by a fur- 
ther agreement among the conspirators to 
the effect that certain of the defendant 
firms should succeed to or “inherit” the 
conspiratorial “rights” therefore parcelled 
out to the commercial banks and their affili- 
ates by the operation of “the triple concept” 
above described, and that the combination 
or conspiracy should accordingly, and it is 
alleged did, continue to operate as before. 
This is the predecessor-succesor phase of 
the case in a nutshell, The complaint orig- 
inally read as though certain firms became 
and were the real successors of others in a 
legal sense whereas what was intended to be 
pleaded, as disclosed by an amendment of 
the complaint made in the course of pre-trial 
conferences, is that the “successors” were 
such only in the sense that the alleged con- 
spirators so agreed as part of the operation 
of their integrated, over-all combination and 
conspiracy. 

In 1941 the Securities and Exchange 
Commission promulgated a rule requiring 
securities of companies, affected by the 
provisions of the Public Utility Holding 
Company Act of 1935, to be sold by com- 
pulsory public sealed bidding, and similar 
action, relative to debt securities of 
railroads, was adopted by the Interstate Com- 
merce Commission in 1944, In this con- 
nection and in very comprehensive terms 
the complaint charges that these 17 de- 
fendants as part of the same integrated, 
over-all combination and conspiracy agreed 
to discredit the use of competitive bidding, 
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private placements and agency sales as 
methods of disposing of security issues. The 
competitive bidding phase of the charge is 
divided roughly into three parts: (1) Op- 
position to campaigns which resulted in the 
adoption of the rules above referred to. 
(2) Refusal to submit sealed competitive 
bids and the adoption of a great variety of 
“devices” for the purpose of sabotaging the 
new rules and hence defeating the purposes 
of the two governmental agencies which 
had made public sealed bidding compulsory 
with respect to a not inconsiderable area 
of security issues. Such “devices” were al- 
leged to have included: the organization of 
over-large syndicates, the grant of partici- 
pations equal to those of the manager, the 
reduction of management fees and the mer- 
ger of accounts. (3) After certain insur- 
ance companies had bid in a large issue of 
securities of the American Telephone & 
Telegraph Company in the fall of 1941, it is 
charged that a certain agreement was made 
on December 5, 1941 and “approved” on 
May 5, 1942, by virtue of which the insur- 
ance companies were to be eliminated as 
direct bidders for security issues. 


According to the complaint the means 
adopted by the conspirators to accomplish 
their ends were many and various. They 
seem to include, under the heading of 
“customs and practices,” said to have been 
agreed upon to effectuate the design of the 
conspirators, many of the alleged abuses 
which over the years have been charged 
against investment banking houses in gen- 
eral, but which have not as yet been affected 
by specific legislation. 

This in brief is framework and the es- 
sence of the charge against these 17 de- 
fendant investment banking firms. Much 
of the detail is omitted for the moment 
in the interest of clarity. Many of the 
charges against defendants were from time 
to time abandoned and removed from the 
case and no further reference will be made 
to ‘them. 

Thus “the substantial terms’ of the 
“continuing agreement and concert of ac- 
tion” originally alleged against the group 
of 17 in paragraph 44 of the complaint in- 
cluded: (1) an agreement to cement their 
relationships with issuers by securing clear- 
ances from such issuers before making their 
investment banking facilities available to 
competing business enterprises and by re- 
fusing to act as advisers or underwriters 
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for small business concerns; (2) an agree- 
ment to utilize their domination and control 
to encourage and promote consolidations, 
mergers, expansions, refinancings and debt 
refundings to increase their investment 
banking business; and (3) an agreement to 
concentrate the business of purchasing and 
distributing security issues in a single mar- 
ket. These were all withdrawn by counsel 
for the government. 


The following “customs and practices,” 
alleged in paragraph 45 to have been “for- 
mulated and adopted” by agreement of the 
group of 17 were originally included but 
later dropped: (1) the formation of “standby 
accounts” for all security issues of a par- 
ticular issuer to prevent the assembling of 
competing groups and thus discourage is- 
suers from disposing of issues at competitive 
bidding; (2) in the event of insolvency 
Or reorganization of issuers with whom a 
“traditional banker” relationship existed with 
a member of the group, to cause a partner, 
officer or other nominee to be appointed to 
influence protective committees for the benefit 
of such “traditional bankers”; and (3) sub- 
sequent to the divorcements required by 
the Investment Companies Act of 1940, con- 
tinuing to influence managing investment 
companies or trusts in which capital had 
been “strategically invested” so that voting 
powers would be exercised “in the interests 
of defendant banking firms.” 

Such other issues as were removed from 
the case by consent need not be specified, 
except as they may be hereinafter re- 
ferred to. 

The complaint bears every evidence of 
careful and prolonged preparation, its ar- 
ticulation is close and compact, every word 
is carefully chosen and fitted exactly in 
its proper place. Thus it is the 17 defendant 
banking houses, arrayed against the bal- 
ance of the investment banking industry, 
and alleged to be acting in combination to 
monopolize “the cream of the business,” 
and divide it up among themselves by 
excluding those investment banking houses 
which are not part of the conspiracy. If 
the charge is true the restraints are ingen- 
iously devised to create a controlled rather 
than a free market at every level. The 
operation of “the triple concept” prevents 

1 American Tobacco Co. v. United States 
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competition as between defendants them- 
selves; the domination and control over 
issuers and the “fixing” of the price to be 
paid issuers for their security issues de- 
prives issuers of a free market in which to 
raise the money they need; non-defendant 
firms are deprived of an opportunity to 
compete for the business; the trading op- 
erations of dealers and brokers are restricted 
during the period of the continuance of 
syndicates formed for the distribution of 
new security issues; and investors are de- 
prived of an opportunity to purchase securi- 
ties in a free market. 


And all this is said to have gone on for 
almost forty years, in the midst of a plethora 
of congressional investigations, through two 
wars of great magnitude, and under the 
very noses of the Securities and Exchange 
Commission and the Interstate Commerce 
Commission, without leaving any direct doc- 
umentary or testimonial proof of the forma- 
tion or continuance of the combination and 
conspiracy. The government case depends 
entirely upon circumstantial evidence. 


CERTAIN ALLEGED UNIFYING ELEMENTS 
ABANDONED OR DISPROVED 


During the prolonged and extensive pre- 
trial conferences, there was much discussion 
of the method to be pursued by the goy- 
ernment in attempting to prove that these 
17 defendant investment banking houses 
had formed a combination and were acting 
jointly as a group. As pointed out in my 
memorandum of April 9, 1951, filed with 
Pre-trial Order No. 3 (United States v. 
Morgan, 11 F. R. D. 445, 454-5) the unify- 
ing elements of the alleged conspiracy were 
obscure, as no industry-wide uniformity 
was charged, there was no powerful group 
such as the “Big Three” operating against 
independents in the American Tobacco Co.’ 
case, no letter or series of agreements pre- 
senting a definite plan to which others 
might consciously adhere as in the /nterstate 
Circmt” and Masonite Corp.? cases and there 
appeared to be many non-defendant invest- 
ment banking firms which were larger, had 
more capital and did more business than 
some of the defendants herein. Certain 
aspects of the present case, however, which 
have since been abandoned or disproved 

2 Interstate Circuit v. United States (1939), 
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seemed to have relevance to this important 
phase of the case. 


The first of these was the fact that it 
was claimed that defendants and_ their 
“predecessors” had invented the syndicate 
system to further their plan or scheme. 
This charge, which was evidently the basis 
for the allegation that the conspiracy was 
formed “in or about 1915,” has been conclu- 
sively disproved and has been virtually 
abandoned. 


The second such possible unifying ele- 
ment was the Investment Bankers Associa- 
tion, originally joined and for many months 
of the trial continued as a defendant and 
alleged co-conspirator. Each of the defendant 
firms was and had for many years been a 
member of this Association, particularly 
during the period when the Association, 
through its officers and committees took a 
strong position against the adoption of rules 
and regulations requiring compulsory public 
sealed bidding for certain types of new Sse- 
curity issues. On motion of the government, 
however, the Investment Bankers Associa- 
tion was, with my approval, eliminated as 
a defendant and the charge that it was a 
co-conspirator was withdrawn. The name 
of its president Emmett F. Connely, was, 
however, continued in the list of alleged 
co-conspirators, evidently because he had 
made a speech on October 7, 1941 criticizing 
the purchase of the American Telephone & 
Telegraph bonds by a group of certain large 
insurance companies at public sealed bid- 
ding and one or two men connected with 
some of the defendant firms had in one 
form or another expressed their approval 
of the speech. 

Perhaps the most impressive indication 
of joint action by the defendants lies in the 
detailed and explicit allegation of the com- 
plaint relative to reciprocity. Not only is 
it charged that each defendant banking firm 
keeps a reciprocity record io show the busi- 
ness it has given to each of the other de- 
fendant banking firms and the business 
received from them; but also that over a 
period of time the profits from such partici- 
pations are substantially equivalent, with 
due allowance for differentials in prestige 
and underwriting strength. If substantiated, 
these allegations would indicate some sys- 
tematic and continuous arrangement between 
the defendants to pay one another off in 
return for the alleged agreement to defer 
to one another as “traditional bankers.” 
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Here again, however, there was not merely 
a failure of proof but an affirmative demon- 
stration that the allegations are without 
foundation in fact. 


No evidence of any kind, whether by way 
of alleged reciprocity records, deposition 
proof or documents, was produced on this 
phase of the case against Dillon Read, 
Drexel, Glore Forgan, Morgan Stanley, 
Smith Barney, Union Securities and White 
Weld; nor were any alleged reciprocity 
records introduced against Harriman Ripley 
and Kuhn Loeb. Such records as were 
received in evidence were of the most dis- 
parate character. They covered different 
periods of time, included nondefendant firms 
as well as defendant firms, and were so 
fragmentary and different in character one 
from the other as to make it clear that 
they had not been prepared as the result 
of any joint action whatever. No calcula- 
tions of reciprocal obligations, such as would 
have been required by the operation of the 
conspiracy as alleged, could possibly have 
been made from these miscellaneous and 
incomplete loose leaf books and cards. 


A careful scrutiny of the documents re- 
ceived in evidence on this part of the case, 
taken in connection with the so-called reci- 
procity records and such testimony as was 
taken by deposition, indicate that a few 
individual defendant firms, motivated by 
various considerations of a purely business 
character, and acting separately and not in 
combination, did no more than is often 
found done by business men generally. In 
the course of a business relationship it is 
a natural and normal thing for those in the 
same industry occasionally to seek business 
on the basis of business given. Were there 
some uniformity or some common pattern 
the case would be different. As it is, there 
is a pattern of no pattern; and I find that, 
considering all the evidence in the record, 
including the stipulated statistical data, the 
reciprocity charge has been disproved. 


THE APPLICABLE LAW RELATIVE TO 
CONSPIRACY 


The Sherman Act is not an open door 
through which any court or judge may pass 
at will in order to shape or mould the 
affairs of business men according to his 
own individual notions of sound economic 
policy. Nor was it ever intended by the 
Congress that judges should determine 
such policy questions as: the desirability 
of compulsory sealed bidding for new secu- 
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rity issues; the propriety of officers or part- 
ners of investment banking firms accepting 
directorships on the boards of issuers; the 
good or bad effects of the solicitation of 
proxies by investment bankers; and whether 
investment bankers should be permitted to 
advise issuers concerning their financial af- 
fairs, the formulation of long range plans 
for expansion and refunding, the setting up 
of specific security issues and kindred sub- 
jects and also perform services and assume 
risks in connection with the registration 
and distribution of such security issues. 
The regulation of such matters is a legis- 
lative function and the series of statutes 
which have becomes law since the great 
depression of 1929 and the following years 
bear ample testimony to the fact that the 
Congress is mindful of its power to regulate 
such matters, by reason of their connection 
with interstate commerce. 

What the Sherman Act does is to declare 
illegal “every contract, combination 
or conspiracy” in restraint of trade or com- 
merce and to make guilty of a misdemeanor 
“every person who shall monopolize, or 
attempt to monopolize, or combine or con- 
spire with any other person or persons, to 
monopolize any part of the trade or com- 
merce’ among the states or with foreign 
nations. The task of the judge is to deter- 
mine whether the conduct challenged in the 
litigation contravenes the prohibitions of the 
statute. This is no mandate to the judiciary 
to decide anti-trust cases according to indi- 
vidual ideas of expediency, which may 
change according to the personal philosophy 
or even the political affiliation of the judge. 
It is the combination or joint action of the 
many which is the essence of the offense. 
Unless there is some agreement, combina- 
tion or conspiracy the Sherman Act is not 
applicable. 

But it is supposed by some that the re- 
quirement of combination is a mere empty 
phrase to which one must indeed do lip- 
service, but which may easily be got around 
by finding agreement, combination or con- 
spiracy when in truth and in fact no agree- 
ment, combination or conspiracy exists, 
provided the result obtained seems de- 
sirable and in the public interest. This is 
not the law but only another aspect of the 
false but seductive doctrine that the end 
justifies the means which, so far as I know, 
has never been taken lodgment in American 
jurisprudence; and I hope it never will. 
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True it is that conspiracies whether by 
business men or others engaged in unlawful 
schemes are often hard to detect. No direct 
proof of agreement between the wrongdoers 
is necessary; circumstantial evidence of the 
illegal combination is here as elsewhere 
often most convincing and_ satisfactory. 
But, when all is said and done, it is the 
true and ultimate fact which must prevail. 
Either there is some agreement, combina- 
tion or conspiracy or there is not. The 
answer must not be found in some crystal 
ball or vaguely sensed by some process 
of intuition, based upon a chance phrase 
used here or there, but in the evidence 
adduced in the record of the case which 
must be carefully sifted, weighed and con- 
sidered in its every aspect. This is an ardu- 
ous but necessary task. 


Especially is this true in a case such as 
the present one where the great bulk of the 
documentary evidence is initially received 
against a particular defendant and only sub- 
ject to connection against the others in the 
event that the combination or conspiracy is 
proved. According to well established prece- 
dents such documents may be used circum- 
stantially against all; but this works both 
ways as the probative force of such proof, 
when considered circumstantially may not 
tend to support the factual conclusion that 
the combination or conspiracy existed but 
rather the contrary. In any event it is well 
settled that statements contained in such 
documents, received subject to such connec- 
tion, may not be used to establish the truth 
of their contents, except as against the 
particular defendant against whom such 
documents are received generally. And it 
is well that this is so for much that is 
contained in casual memoranda and even in 
messages, reports, teletypes and diary en- 
tries is mere rumor and gossip, which fre- 
quently turns out to be unreliable hearsay. 
Once the conspiracy is established, however, 
all such statements become those of agents 
of the group, to be considered against all 
the defendants as part of the proofs in the 
case generally. 


PART I 
THE INVESTMENT BANKING BUSINESS 


It would be difficult to exaggerate the im- 
portance of investment banking to the na- 
tional economy. The vast industrial growth 
of the past fifty years has covered the 
United States with a network of manufac- 
turing, processing, sales and distributing 
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plants, the smooth functioning of which is 
vital to our welfare as a nation. They vary 
from huge corporate structures such as the 
great steel and automobile companies, rail- 
roads and airlines, producers of commodities 
and merchandise of all kinds, oil companies 
and public utilities, down to comparatively 
small manufacturing plants and stores. The 
variety and usefulness of these myriad en- 
terprises defy description. They are the 
result of American ingenuity and the will to 
work unceasingly and to improve our stand- 
ard of living. But adequate financing for 
their needs is the life blood without which 
many if not most of these parts of the 
great machine of business would cease to 
function in a healthy, normal fashion. 


The initial inquiry in any anti-trust case 
must be into the character and background 
of the industry involved. In a case such 
as this, which covers so long a period of 
time and a multiplicity of issues and which 
is largely documentary in character, it is 
not too much to say that it is impossible to pass 
upon questions of credibility of witnesses 
and to understand and interpret the thou- 
sands of miscellaneous exhibits, including 
memoranda, letters, diary entries, teletype 
inter-ofiice messages and so on without 
some fairly adequate understanding of the 
way in which the business is and has been 
conducted. Thus we turn to the evolution 
and growth of the investment banking busi- 
ness and the way it functions in the modern 
American scheme of financial affairs. 


By way of prefatory comment and to 
facilitate orientation, it may be helpful first 
to describe some of the major factors. The 
central thought, as in every anti-trust case, 
must be the character and scope of competi- 
tive effort or the lack of competitive effort. 


The principal factors which one must 
constantly bear in mind are: (1) the evolu- 
tion of the syndicate system from its incep- 
tion prior to the turn of the century, and 
its function in the issuance and distribution 
of securities; (2) the impact on the invest- 
ment banking business of economic forces 
and a series of acts of Congress including 
the Banking Act of 1933, the Securities Act 
of 1933, the Securities Exchange Act of 1934 
and the Public Utility Holding Company 
Act of 1935, and the various amendments 
to these statutes, supplemented by rulings 
and regulations of the Securities and Ex- 
change Commission and the Interstate Com- 
merce Commission; and (3) the complete 


{| 67,586 


Court Decisions 
U.S. v. Morgan 


Number 278-—88 
10-21-53 


and comprehensive static and statistical data 
which show the details of every relevant 
security issue in the period from January 1, 
1935, to December 31, 1949. 


While the complaint alleges that the syndi- 
cate system was invented at or about the 
time of the Anglo-French Loan in 1915 by 
the defendants and their “predecessors,” it 
has been conclusively established, as already 
stated, that the syndicate system as a means 
of issuing and distributing security issues 
was in use at least as early as the 1890's; 
and in this early period price maintenance 
was to some extent used, as it was appreci- 
ated even in those days that the problem of 
placing upon the market a large bulk of new 
securities required careful management and 
planning lest the very quantity involved 
should depress the price and make distri- 
bution within a reasonable time difficult if 
not impossible. 


The present method for issuing and dis- 
tributing new security issues thus has its 
roots in the later part of the nineteenth 
century. It is the product of a gradual evo- 
lution to meet specific economic problems 
created by demands for capital, which arose 
as the result of the increasing industrializa- 
tion of the country and the growth of a 
widely dispersed investor class. It was born 
in large part because of, and gradually 
adapted itself to, conditions and needs which 
are peculiar to the business of raising capital. 


IV 
How THE INVESTMENT BANKER FUNCTIONS 


It was extremely difficult, in the midst of 
the conflicting statements of counsel and 
the welter of miscellaneous documents which 
followed one another into the record with- 
out witnesses to describe the attendant cir- 
cumstances, to get any adequate grasp of 
just what investment bankers did. Finally, 
when Harold L. Stuart of Halsey Stuart 
& Co. was called as a government witness 
and remained on the witness stand for many 
months the light began to dawn. I watched 
him closely for many weeks, asked ques- 
tions which were designed to test his forth- 
rightness and credibility and checked his 
testimony with the utmost care against 
many of the documents already in evidence 
and much of the testimony taken by depo- 
sition, which had already been read into 
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the record. I became convinced that this 
man, who probably knows as much if not 
more about the investment banking business 
than any other living person, was a man of 
complete integrity upon whose testimony I 
could rely with confidence. 

Thereafter, and with the consent and ap- 
proval of counsel for all parties, I went with 
counsel for both sides to the office of Hal- 
sey Stuart & Co. and watched one of the 
large issues “go through the hopper.” 1 
examined the bundles of securities, the 
tickets and slips from which the various 
book entries were to be made, watched the 
deliveries and snooped into every nook and 
cranny of what was going on. This was all 
done with the understanding that anything 
that occurred would be placed upon the rec- 
ord if anyone so desired; and, with a similar 
understanding, the greater part of two weeks 
was spent in my chambers with Stuart and 
various assistants and members of his staff 
going over every aspect and practically 
every document connected with two typical 
security issues from beginning to end. One 
was a negotiated underwritten issue and 
the other an issue brought out at public 
sealed bidding. Neither of these issues had 
any relation whatever to this case and noth- 
ing of a controversial character was in- 
cluded. But the result was that for the 
first time I felt possessed of the necessary 
background, and could thereafter, with a 
modicum of assurance, interpret and assess 
the probative value of the documents which 
constituted the greater part of plaintiff’s 
proof. As Stuart continued to testify as a 
witness for many weeks thereafter, the facts 
relative to the actual operation of the in- 
vestment banking business were fully de- 
veloped in the record. 

The types of issues, methods of raising 
money and the general apparatus of finance 
which I am about to relate are the ABC’s 
of investment banking, known to every in- 
vestment banker but not to others. 

The problem before an issuer is in no real 
sense that of selling a comodity or a manu- 
factured article. In essence what the issuer 
wants is money and the problem is how and 
on what terms he can get it. Basically, it 
is simply a question of hiring the money. 

Thus a knowledgeable issuer, and most 
of them are definitely such, will scan the 
possibilities, which are more numerous than 
one might at first suppose. 

The available types of transactions include 
many which may be consummated by the 
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issuer without using any of the services of 
an investment banker. In other words, the 
raising of a particular sum may be engi- 
neered and consummated by the executive 
or financial officers of an issuer according 
to a plan originated and designed by them; 
and this may be done after prolonged col- 
laboration with one or more investment 
bankers, whose hopes of being paid for the 
rendition of some sort of investment banking 
services never reach fruition. [hus the 
necessary funds may be raised by: 


1. A direct public offering by the issuer 
without an investment banker. 


2. A direct offering to existing security- 
holders without an investment banker. 

3. A direct private placement without 
an investment banker. 

4. A public sealed bidding transaction 
without the assistance of an investment 
banker. 


5. Term bank loans, commercial mort- 
gage loans, lease-backs and equipment 
loans by commercial banks, life insurance 
companies and other institutions. 


Where the services of an investment 
banker are used, the typical transactions are 
even more varied. The principal ones are: 


1. A negotiated underwriten public of- 
fering. 

2. An underwritten public offering 
awarded on the basis of publicly invited 
sealed bids, an investment banker having 
been retained on a fee basis to shape up 
the issue. 


3. A negotiated underwritten offering 
to existing security-holders. Here the 
investment banker enters into a commit- 
ment to “stand by” until the subscription 
or exchange period has expired, at which 
the investment banker must take up the 
securities not subscribed or exchanged. 


4, An underwritten offering to existing 
security-holders awarded on the basis of 
publicity invited sealed bids, an invest- 
ment banker having been retained on a 
fee basis to render the necessary assist- 
ance. 

5. A non-underwritten offering to exist- 
ing security-holders, with an investment 
banker acting as agent of the seller on a 
negotiated basis. 


6. A private placement with an invest- 
ment banker acting as agent of the seller 
on a negotiated basis. 
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There are many and sundry variations of 
the types of transactions just described, de- 
pending on the designing of the plan, the 
amount of risk-taking involved and the 
problems of distribution; and these varia- 
tions are reflected in the amount of compen- 
sation to be paid to the investment banker, 
which is always subject to negotiation. And 
it is worthy of note that, where the services 
of an investment banker are availed of in 
the preparation of an issue for publicly in- 
vited sealed bids, then pursuant to SEC, 
ICC and FPC rulings, the investment banker 
who has rendered financial advisory serv- 
ices for a fee cannot bid on the issue. 


Moreover, the static data reveal numerous 
instances where combinations of these types 
of transactions are used. The avenues of 
approach to the ultimate goal of hiring the 
money on the most advantageous terms, and 
in ways peculiarly suited to the requirements 
of the particular issuer at a given time and 
in a certain state of the general securities 
market, are legion. And issuers, far from 
acting in isolation, are continually consult- 
ing and seeking advice from other qualified 
financial advisers such as their commercial 
bankers and others. 


Sometimes an issuer knows pretty well in ad- 
vance which type of transaction it wishes to 
use. More often this is not determined until 
every angle has been explored. In either 
event, the methods to be followed present 
a complex series of possibilities, many of 
which involve intricate calculations of the 
effective cost of the money and a host of 
other features affecting the capital struc- 
ture of the issuer, plans for future financing, 
problems of operation of the business and 
so on. 

Generally the money is needed for a spe- 
cial purpose at a particular time, which may 
or may not be determined at the will of 
the issuer. Examples are: for expansion, 
the building of a new plant, the purchase of 
existing facilities, the scrapping of one set 
of elaborate and costly machines and their 
replacement by others more efficient and up- 
to-date, or for refunding. Often it is 
deemed important by the management that 
there be a wide distribution of the securities 
or that they be placed with investors in a 
particular geographical locality or among 
those who utilize the services of the issuer 
or purchase its products. When good will 
is involved or favorable treatment of exist- 
ing security-holders is desired, the issuer 
may have sound reasons for not wishing 
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to obtain the highest possible price for the 
issue. 

lf a given type of transaction is tentatively 
selected, the issuer has before it an almost 
infinite number of possible features, each of 
which may have a significant bearing on the 
attainment of the general result. The metli- 
od to be pursued may be through an issue 
of bonds of preferred or common stock or 
some combination of these. If a debt issue 
is contemplated there are problems of secu- 
rity and collateral, debentures or convertible 
debentures, serial issues, sinking fund pro- 
visions, tax refund, protective and other 
covenants, coupon rates and a host of other 
miscellanea which may affect the rating 
(by Poor’s or Moody’s, Fitch or Standard 
Statistics), or the flexibility necessary for 
the operation of the business and the general 
saleability of the issue in terms of market 
receptivity. These details must each be 
given careful consideration in relation to 
the existing capital structure and plans for 
the future. If equity securities seem prefer- 
able on a preliminary survey, the available 
alternatives are equally numerous and the 
problems at times more vexing. What will 
do for one company is not suitable for an- 
other, even in the same industry. At times 
prior consolidations and _ reorganizations 
and an intricate pattern of prior financing 
make the over-all picture complicated and 
unusually difficult. But in the end, some- 
times after many months of patient effort, 
just the right combination of alternatives 
is hit upon. 


The actual design of the issue involves 
preparation of the prospectus and registra- 
tion statement, with supporting documents 
and reports, compliance with the numerous 
rules and regulations of the SEC or ICC or 
FPC and the various Blue Sky Laws passed 
by the several States. In view of the stag- 
gering potential liabilities under the Secu- 
rities Act of 1933 this is no child’s play, as 
is known only too well by the management 
of issuers. 


This hasty and far from complete recital 
of available alternatives will suffice to indi- 
cate the milieu in which the investment 
banker demonstrates his skill, ingenuity and 
resourcefulness, to the extent and to the 
extent only that an issuer wishes to avail itself 
of his services. It is always the hope of 
the investment banker that the issuer will 
use the full range of the services of the in- 
vestment banker, including the design and 
setting up of the issue, the organizataion of 
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the group to underwrite the risk and the 
planning of the distribution. If he cannot 
wholly succeed, the investment banker will 
try to get as much of the busines as he can. 
Thus he may wind up as the manager or co- 
manager, Or as a participant in the group of 
underwriters with or without an additional 
selling position; or he may earn a fee as 
agent for a private placement or other trans- 
action without any risk-bearing feature. Or 
someone else may get the business away 
from him. 


Thus we find that in the beginning there 
is no “it.” The security issue which eventu- 
ates is a nebulous thing, still in futuro. 
Consequently the competition for business 
by investment bankers must start with an 
effort to establish or continue a relationship 
with the issuer. That is why we hear so 
much in this case about ingenious ways to 
prevail upon the issuers in particular in- 
stances to select this or that investment 
banking house to work on the general 
problem of shaping up the issue and handling 
the financing. This is the initial step; and 
it is generally taken many months prior to 
the time when it is expected that the money 
will be needed. It is clear beyond any 
reasonable doubt that this procedure is due 
primarily to the wishes of the issuers; and 
one of the reasons why issuers like this 
form of competition is that they are under 
no legal obligation whatever to the invest- 
ment banker until some document such as 
an underwriting agreement or agency con- 
tract with the investment banker has actually 
been signed. 

Sometimes an investment banking house 
will go it alone at this initial stage. At 
times two or three houses or even more will 
work together in seeking the business, with 
various understandings relative to the man- 
agership or co-managership and the amount 
of their underwriting participations. These 
are called nucleus groups. Occasionally one 
comes across documents pertaining to such 
nucleus groups which seem to contemplate 
the continuance of the group for future 
business, only to find that in a few weeks 
or less the whole picture has changed and 
some realignment of forces has taken place. 


The tentative selection of an investment 
banker to shape up the issue and handle the 
financing has now been made; and there 
ensues a more or less prolonged period 
during which the skilled technicians of the 
investment banker are working with the 
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executive and financial advisers of the issuer, 
studying the business from every angle, 
becoming familiar with the industry in which 
it functions, its future prospects, the char- 
acter and efficiency of its operating policies 
and similar matters. Much of this informa- 
tion will eventually find its way in one form 
or another into the prospectus and registra- 
tion statement. Sometimes engineers will 
be employed to make a survey of the busi- 
ness. The investment banker will submit 
a plan of the financing, often in writing; 
and this plan and perhaps others will be 
the subject of discussions. Gradually the 
definitive plan will be agreed upon, or per- 
haps the entire matter will be dropped in 
favor of a private placement, without the 
services of an investment banker. Often, 
and after many months of effort on the part 
of the investment banker, the issuer will 
decide to postpone the raising of the money 
for a year or two. 


In the interval between the time when 
the investment banker is put on the job and 
the time when the definitive product begins 
to take form, a variety of other problems 
of great importance require consideration. 
The most vital of these, in terms of money 
and otherwise, is the timing of the issue. 
It is here, with his feel and judgment of 
the market, that the top-notch investment 
banker renders what is perhaps his most 
important service. The probable state of 
the general security market at any given 
future time is a most difficult thing to 
forecast. Only those with ripe trading 
experience and the finest kind of general 
background in financial affairs and practical 
economics can effectively render service of 
this character. 


At last the issue has been cast in more or 
less final form, the prospectus and registra- 
tion statement have been drafted and deci- 
sion relative to matters bearing a direct 
relation to the effective cost of the money, 
such as the coupon or dividend rate, sinking 
fund, conversion and redemption provisions 
and serial dates, if any, are shaped up sub- 
ject to further consideration at the last 
moment. The work of organizing the syndi- 
cate, determining the participation positions 
of those selected as underwriters and the 
making up of a list of dealers for the selling 
group or, if no selling group is to be used, 
the formulation of plans for distribution by 
some other means, have been gradually 
proceeding, practically always in consulta- 
tion with the issuer, who has the final say 
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as to who the participating underwriters 
are to be. The general plans for distribu- 
tion of the issue require the most careful 
and expert consideration, as the credit of 
the issuer may be seriously affected should 
the issue not be successful. Occasionally an 
elaborate campaign of education of dealers 
and investors is conducted. 


Thus, if the negotiated underwritten pub- 
lic offering route is to be followed, we come 
at last to what may be the parting of the 
ways between the issuer and the investment 
banker—negotiation relative to the public 
offering price, the spread and the price to 
be paid to the issuer for the securities. 
These three are inextricably interrelated. 
The starting point is and must be the de- 
termination of the price at which the issue 
is to be offered to the public. This must 
in the very nature of things be the price 
at which the issuer and the investment 
banker jointly think the security can be put 
on the market with reasonable assurance of 
success; and at times the issuer, as already 
indicated in this brief recitai of the way 
the investment banker functions, will for 
good and sufficient reasons not desire the 
public offering price to be placed at the 
highest figure attainable. 


Once agreement has been tentatively 
reached on the public offering price, the 
negotiation shifts to the amount of the con- 
templated gross spread. This figure must 
include the gross compensation of all those 
who participate in the distribution of the 
issue: the manager, the underwriting par- 
ticipants and the dealers who are to receive 
concessions and reallowances. Naturally, 
the amount of the spread will be governed 
largely by the nature of the problems of 
distribution and the amount of work in- 
volved. The statistical charts and static 
data indicate that the amount of the con- 
templated gross spreads is smallest with the 
highest class of bonds and largest with 
common stock issues, where the actual work 
of selling is at its maximum. While no two 
security issues are precisely alike and they 
vary as the leaves on the trees, it is apparent 
that the executive and financial officers of 
issuers may sit down on the other side of 
the bargaining table confidently, and with- 
apprehension of being imposed upon, as 
data relating to public offering prices, 
spreads, and net proceeds to issuers from 
new security issues registered under the 
Security Act of 1933 are all public infor- 
mation which are publicized among other 
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means by the wide distribution of the 


prospectuses for each issue. 


And so in the end the “pricing” of the 
issue is arrived at as a single, unitary deter- 
mination of the public offering price, spread 
and price to the issuer. 


With public sealed bidding issues the 
whole procedure is radically different. The 
issue is designed and shaped up by the 
management of the issuer, with or without 
the services of an investment banker. As 
the problems of distribution are not the 
same, due particularly to the high quality 
of the securities generally involved, their 
sale in bulk to institutional investors, and 
the fact that, as no one knows in advance 
who the successful bidder will be, there is 
no time available for preparing the market 
or setting up any elaborate distribution ma- 
chinery, the formation of the underwriting 
group follows a different pattern; and the 
issuer is not concerned with the public 
offering price but only with receiving the 
highest amount bid for the issue. How- 
ever, when the participating underwriters 
in a public sealed bidding account confer 
at their “price meetings” before agreeing 
upon the amount of the bid to be submitted 
on their behalf by the manager, they first 
make up their minds on the subject of the 
price at which they think the entire issue 
can be sold to the public. 

After the bids are opened, and without 
reference to the issuer, the underwriters in 
the winning account promptly decide among 
themselves the public offering price, the 
method of sale and the amount of any con- 
cessions or allowances. The difference be- 
tween the bid price and the public offering 
price thus arrived at is the spread or an- 
ticipated gross compensation of the partici- 
pants and the manager. 

This very brief outline has been tele- 
scoped into bare essentials by way of gen- 
eral background. As a matter of fact no 
two security issues present quite the same 
problems; some are relatively simple and 
follow somewhat standardized lines, espe- 
cially in many public sealed bidding trans- 
actions. The methods and practices of the 
various defendant investment banking firms 
vary greatly. The competitive pattern of 
the different firms will be found to depend 
largely on the background, the personnel 
and matters of policy peculiar to each firm. 
But one thing stands out. This record has 
not revealed a single issuer which can 
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fairly be said to be the “captive” of any 
or all or any combination of these seventeen 
defendant firms. The reason why private 
placements of new debt issues, with or 
without the services of an investment banker, 
imcreased from 14% of the total of all 
such issues in 1936 to 72.4% of the total 
of all such issues in 1948, is because the 
issuers were free to choose and did choose 
to use this type of transaction to raise the 
funds they needed, rather than to go by the 
negotiated underwritten route or any of 
the others which were available. And it is 
equally clear that, although there has never 
been any rule, regulation or statutory or 
other law preventing issuers from resorting 
of their own free choice to public sealed 
bidding as a means of raising capital, issuers 
have done so only in rare and exceptional 
cases, unless compelled to resort to public 
sealed bidding by the mandate of the SEC 
or the ICC or some state regulatory body 
having jurisdiction. 


PAR 1 


THE SEVENTEEN DEFENDANT INVESTMENT 
BANKING FirMs 
* * * 
PARA tt Ti 
THE SYNDICATE SYSTEM 


During the prolonged pretrial sessions, 
some of which were of a formal character, 
in the courtroom and reported, and many 
others, described as powwows, were in 
chambers without the presence of a re- 
porter, and during many months of the 
trial, the government position relative to 
the so-called price-fixing phase of the case 
was strictly in accordance with the charge 
as formulated in the complaint. No attack 
was made on the syndicate system as such, 
but the defendants were said to have abused 
the system in the course of the formation 
and operation of the over-all, integrated 
combination and conspiracy vis-a-vis the 
hundreds of other firms in the investment 
banking industry. This system, supposed 
to have been invented by defendants “and 
their predecessors” was claimed to be one 
of the terms of the conspiracy. The gov- 
ernment’s original position was made too 
clear for any possible misunderstanding in 
the course of the clarification process which 
took so much time and proved in the end 
so helpful to all concerned. 
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Thus the following colloquies took place: 


“The Court: . You say as to such 
things as this so-called price-fixing ar- 
rangement, that these are illegal in and 
of themselves even if done by one group 
of underwriters in connection with a par- 
ticular transaction. 

“Mr. Bladridge: Yes, but we are not 
pressing that position here, your Honor. 
We are pressing our over-all charge of 
conspiracy among those who have been 
named defendants.” 


And again, later: 


“The Court: But let us look at it right 
straight in the eye. Suppose we come out 
of this and find there was no concert of 
action between these defendants at all, 
absolutely none, because that is what 
they have been contending. If there was 
no concert of action, no combination, no 
conspiracy, then I say the whole matter 
would fall and it would not be left for 
me to do what I was talking about earlier 
this morning, namely, find that separate 
contracts or separate specific underwritten 
negotiated issues by the syndicate method 
were illegal. That is right at the point, 
isn’t it, Mr. Whitney? 

“Mr. Whitney: Yes, sir. 

“Mr. Baldridge: We are not asking 
for relief, your Honor, outside the over- 
all conspiracy. 

“The Court: I guess that is enough. 

“Mr. Baldridge: As I explained this 
morning, two or three price-fixes are 
illegal outside the conspiracy, but we are 
not pressing that. 

“The Court: Well, I think we have 
had a very useful discussion about this 
matter. But I still would like to have 
the briefs, just so I can get my legal 
thinking straight on this matter.” 


This is what has been described during 
the trial as the government’s first position 
on the subject of the syndicate system. In 
the meantime the various discussions and 
colloquies were making it plain that many 
of the 10,640 documents which had been, 
or were in the course of being, authenticated 
and printed for introduction in evidence as 
part of the government’s case, showed a 
vigorous state of competition between the 
seventeen defendant firms and others as 
well. These documents had been selected 
out of hundreds of thousands of other 
documents examined by government in- 
vestigators because each contained some 
phrase or clause upon which reliance was 
placed; and it had not been realized that 
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the balance of many of the documents indi- 
cated that a particular defendant or some- 
times several of them were doing the various 
things the government counsel were claim- 
ing they had combined and agreed not to 
do. And so the number of documents in- 
tended to be used was cut down by gov- 
ernment counsel to about 4,000. As the 
trial progressed and document after docu- 
ment was placed in evidence it was apparent 
that government counsel were gradually 
disproving their own charges. This was 
especially clear after Harold L. Stuart had 
on cross-examination furnished the back- 
ground which was essential to an under- 
standing of the contents of many of the 
documents. 


The result of all this was that finally gov- 
ernment counsel attempted to accomplish 
what they had said in the beginning was 
not one of their contemplated objectives. 
Having assured me that the sole issue was 
the existence or non-existence of the over- 
all, integrated combination and conspiracy 
charged in the complaint, they entered upon 
a series of maneuvers, which, if successful, 
would have brought into the case two new 
and additional charges the effect of either 
of which, if sustained by me, would have 
been to outlaw many of the clauses cus- 
tomarily used in syndicate agreements by 
the entire investment banking industry, with 
the approval and cooperation of the SEC. 


Thus it was claimed that the cross-exami- 
nation by Arthur H. Dean of Harold L. 
Stuart was a consent, express or implied, 
to the inclusion in the case of “some other 
conspiracy” than that charged in the com- 
plaint, namely a conspiracy, not by the 
seventeen against all the rest of the invest- 
ment banking firms, but one participated in 
by the industry as a whole. After due con- 
sideration, I rejected this contention, as it 
was clear to me that nothing could have 
been further from Mr. Dean’s intention 
than any such broadening of the issues. 

Then it was asserted that the issue had 
somehow been in the case all along despite 
government counsel’s disclaimer. Again, 
after careful examination of the question 
and a study of the record, I expressed the 
view that the sole issue was that of the 
existence or non-existence of the over-all 
conspiracy. But I agreed to give the matter 
further consideration after all the govern- 
ment’s proofs were in. I have done this, 
and now decide that the 
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spiracy” is not before me. The subject will 
be discussed again in a subsequent portion 
of this opinion. 


At last government counsel did what they 
should have done as soon as they decided 
to shift their ground and attack the syndi- 
cate system and the entire investment bank- 
ing industry. It was well known that 
various clauses of underwriting and selling 
group agreements containing various types 
of clauses relative to the public offering 
price, resale price maintenance, withholding 
of commissions, uniform concessions and 
reallowances and stabilization were in com- 
mon use throughout the industry; the SEC 
had held that the fixed-price method of 
issuing new securities gave no offense to 
the Sherman Act; and the entire process 
was inextricably interwoven into the texture 
of a long series of Acts of the Congress 
and the subject of numerous rules, regula- 
tions, releases and memoranda issued by 
the SEC. No wonder government counsel 
hesitated to take the responsibility of at- 
tempting to tear apart a system which 
seemed to the Congress and to the SEC 
to be of such utility to the American economy, 
and which was the result of over fifty years 
of gradual growth. But attack it they 
finally did. 


Formal motion papers were served and 
an application made to amend the com- 
plaint. Passing over the intermediate formu- 
lations of the new charge, which were so 
vague as merely to add to the confusion, 
the motion in end result became one to 
add to the complaint the following new 
paragraphs: 


“VIII. The Contracts in Restraint of Trade 


“47, Since at least January 1, 1942 to 
date, each defendant has entered into, and 
threatens to continue to enter into, and 
unless enjoined by this Court will enter 
into, contracts with various investment 
bankers and security dealers in unreason- 
able restraint of the interstate commerce 
described in this complaint and in viola- 
tion of Section 1 of the Sherman Act. 
These contracts are commonly referred 
to by defendants as ‘Agreements among 
Underwriters’, and ‘Selling Agreements’ or 
‘Dealer Offering Letters’, and are those 
employed by defendants as syndicate 
managers in the merchandising of secu- 
rity issues. Each such contract continues 
in full force and effect for a stated period 
of time provided therein. Each purchaser 
under such a contract purchases, usually 
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severally, a part of the security issue 
named in the contract and acquires title 
thereto. Each of these contracts contains, 
among other things, a fixed schedule of 
sale and resale prices for the securities 
named in the contract including 

“(a) the public offering price applicable 
to all retail sales made to the public by 
members of the buying group or by the 
syndicate manager as agent for the mem- 
bers of the buying group or by members 
of the selling group; 

“(b) the price applicable to sales made 
by members of the buying group, acting 
through the syndicate manager, to selected 
dealers who are included in the selling 
group; 

“(c) the price applicable to sales made 
by members of the buying or selling 
groups, to dealers not members of the 
selling group. 

“48. Each of the defendants, when a 
party to any of such contracts, has agreed 
for the period of time provided therein 
(a) to maintain the fixed schedule of 
prices, and (b) to authorize the syndicate 
manager to stabilize the price of the secu- 
rities named in the contract by making 
purchases and sales of such securities in 
the open market or otherwise. Each of 
the defendants has frequently agreed in 
such contracts that if the syndicate man- 
ager shall so purchase any securities 
delivered to a member of the buying or 
selling group, the syndicate manager is 

_ authorized to withhold, or if already paid, 
to obtain the return of a sum of money 
calculated in accordance with the provi- 
sions of the contract as a penalty from 
such member. 

“AQ. Each of the defendants, when act- 
ing as syndicate manager of a buying 
group or both a buying group and a 
selling group engaged in merchandising 
a security issue, has policed the price 
schedules contained in the contracts relat- 
ing to that issue and has induced or 
attempted to induce the members of the 
buying and selling groups to adhere to 
the schedule.” 


After hearing extensive oral argument, 
studying the numerous memoranda sub- 
mitted by counsel for various parties and 
deliberating on the matter for several weeks, 
I denied the motion. Thereafter counsel 
for the government urged me to reconsider 
the matter and I again took it under ad- 
visement, with the understanding that I 
would not decide it until all the govern- 
ment’s proofs were in and I had the benefit 
of the connecting statements to be made 
pursuant to my Pretrial Order No. 3 and 
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such briefs as might be submitted by coun- 
sel in support of and in opposition to the 
respective motions to dismiss at the end of 
the government’s case. 


Thus we come to a consideration of the 
government’s first position. 


ile 


Dip THE SEVENTEEN DEFENDANT INVESTMENT 
BANKING Firms Use THE SyNpIcATE 
SYSTEM AS A CONSPIRATORIAL DeE- 
VICE IN CONNECTION WITH ANY 
INTEGRATED OVER-ALL 
CoMBINATION ? 


There are in evidence about 1,300 under- 
writing papers, colloquially referred to as 
“syndicate agreements.” They cover a pe- 
riod of well upwards of thirty years, some 
of them much older, and they contain a 
great variety of provisions relative to price 
maintenance, the trading account or stabili- 
zation, withholding commissions (the so- 
called “penalty” clauses), uniform conces- 
sions and reallowances, authorizations to 
the manager to act for the group in such 
matters as group sales, dealer sales, syndi- 
cate and price termination, extension or 
price reduction and so on. I have spent 
many weeks studying these syndicate agree- 
ments and my conclusion, based on the 
evidence as a whole, is that, in the drafting 
and use of these agreements these defendant 
firms acted as separate entities and were 
motivated solely by normal, ordinary busi- 
ness considerations. These firms played 
their several parts, just as did other promi- 
nent and leading investment banking houses, 
in the evolution of the syndicate system as 
described in the preliminary portion of this 
opinion devoted to the history of the in- 
vestment banking business. Different firms 
had different policies, and these are often 
reflected in the draftsmanship by some of 
the leading law firms, who sometimes enter- 
tained different views on questions of law. 
At times the forms of agreement used by a 
single firm on various occasions differ 
markedly one from another. There is a 
conspicuous lack of uniformity. Indeed, 
Morgan Stanley eliminated price mainten- 
ance clauses from its underwriting and sell- 
ing agreements as long ago as 1938; it 
gave up selling agreements entirely in 1946; 
and its withholding commissions clause, for 
failure to place securities with investors, 
was for a time eliminated from its under- 
writing agreements and later restored. Price 
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maintenance clauses were omitted from 
Harriman Ripley agreements in 1943. There 
is a bewildering variety of clauses used 
from time to time in their syndicate agree- 
ments by the other defendant firms. 


Of course there is a certin fundamental 
similarity in those features which are char- 
acteristic of the system. In view of the 
evolution of the syndicate system over the 
years how could it be otherwise. The un- 
derwriters are formed into a group, broad 
powers are delegated to the manager, there 
are provisions for group and dealer sales 
and with respect to concessions, reallow- 
ances and so on. In a moment we shall 
find that all these similarities and others 
are reflected in the forms, registration state- 
ments, prospectuses and reports required 
by the SEC pursuant to the authority of 
the Congress. 


But government counsel would have me 
believe that the very variety of the clauses 
used by the different defendant firms is 
some evidence of subtle connivance; that 
some changes were due to fear engendered 
by this or that investigation or by the filing 
of the brief in the PSI* case by the Anti- 
trust Division of the Department of Justice 
attacking the single-price security offering 
as violative of the Sherman Act. Doubtless 
the filing of this brief attacking price main- 
tenance clauses, stabilization clauses and the 
rest did cause a near-panic among some 
investment bankers, both defendants and 
non-defendants. And why not? It is not 
a very pleasant prospect for a business man, 
who thinks he has been complying with 
the law, and who has been following as best 
he can the directions of the Congress and 
the SEC, to find himself face to face with 
a possible indictment and the onerous ex- 
pense connected with defending oneself 
against an antitrust charge. But the reac- 
tion of the different defendant firms to the 
filing of that brief was as various and 
sometimes as contradictory as could well be 
imagined. Some continued as before, some 
did not. Even Halsey, Stuart & Co. gave 
up using price maintenance clauses for a 
year or so and then came back to them 
because Stuart thought they could not do 
business without them. 


Finally, I was asked to make a micro- 
scopic examination of a long series of 
clauses in a succession of Morgan Stanley 
agreements, which were supposed to demon- 
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strate that the abandonment by Morgan 
Stanley of price maintenance clauses in 1938 
was merely colorable. It will suffice to 
say that I find each and every one of these 
changes, and other changes made by Harri- 
man Ripley and by other defendants, were 
made in good faith and for proper reasons, 
having nothing to do with any other invest- 
ment banking house or any conspiracy or 
combination or any attempt at concealment 
or subterfuge. 


The net result of this phase of the gov- 
ernment’s case is that these defendant firms 
used the syndicate system, just as did other 
investment banking houses so far as this 
record discloses, according to their several 
and separate views of what was thought by 
them to be suitable and helpful in connec- 
tion with each security issue as it came 
along. There was, with reference to the 
development and use of the syndicate sys- 
tem, no concert of action, no agreement and 
no conspiracy, integrated, over-all or other- 
wise. 


Ha, 


ALTERNATE CLAIMS BELATEDLY ATTEMPTED TO 
Bre ASSERTED AGAINST THE INVESTMENT 
BANKING INDUSTRY AS A WHOLE 


The government’s second position, con- 
cerning what government counsel have 
termed “some other conspiracy,” not spe- 
cifically alleged in the complaint but said 
to be vaguely included by implication or 
by consent, and its third position, stated in 
the papers supporting the motion to amend 
the complaint, involve alternative claims 
against the investment banking industry 
as a whole. In other words, in the event 
that it should be determined as matter of 
fact that no such combination or conspiracy 
as is alleged in the complaint ever existed, 
government counsel would have two new 
and additional strings to their bow. 


Despite assurances that no attack was 
being made upon the syndicate system ex- 
cept insofar as it was abused by the opera- 
tion of the alleged over-all, integrated 
conspiracy, government counsel ultimately 
decided, as above stated, that they would, 
if permitted to do so, ask for an adjudica- 
tion that the provisions of syndicates rela- 
tive to the public offering price, resale price 
maintenance, stabilization and withholding 
commission clauses, uniform concessions 
and reallowances, and termination periods 
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for the life of syndicates or the continuance 
of price restrictions, were illegal per se 
under the Sherman Act. It needs no argu- 
ment to demonstrate that these positions 
are diametrically opposed to the original 
claim that these seventeen defendant in- 
vestment banking firms entered into a con- 
spiracy and combination to keep “the cream 
of the business” for themselves and exclude 
the rest of the investment banking industry 
irom participation therein. Moreover, there 
is nothing in the claim that counsel for 
certain of the defendants consented to the 
broadening of the issues by reason of his 
cross-examination of Harold L. Stuart. The 
evidence thus elicited had a direct bearing 
upon the history of the syndicate system 
and completely demolished the government 
claim that the syndicate system had been 
invented by defendants “and their prede- 
cessors” in or about 1915; other questions 
related to matters which constituted indis- 
pensable background material relative to 
the nature of the investment banking busi- 
ness. Even though counsel for some de- 
fendants at one time urged me to grant 
the motion to amend and thus broaden the 
issues and even to adjudicate concerning 
the “some other conspiracy,” counsel for 
other defendants vigorously opposed the 
granting of the motion and insisted that 
the “some other conspiracy’ was not an 
issue legitimately arising out of the state 
of the pleadings and the proofs. In the 
end counsel for all defendants aligned them- 
selves in opposition to the inclusion of these 
two new groups of issues. y 


It is clear to me that neither of these 
matters is before me as of right. There are 
many reasons why, in the exercise of dis- 
cretion, they should be kept out of the case. 
Indeed, under the circumstances of this 
case it might well be an abuse of discretion 
to treat these issues as justiciable herein 
and to decide them. 


True it is that the questions involved are 
important to the investment banking in- 
dustry as a whole; it is stated that these 
questions have never before been decided 
by any court; and much time and effort 
have been expended during this long trial 
in extensive and scholarly research, the sub- 
mission of voluminous briefs and in pro- 
longed and helpful argument by counsel. 


But I question the wisdom of establishing 
a precedent which may add to the already 
too-heavy burden of expense resting upon 
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defendants in a sprawling, circumstantial- 
evidence type of case such as the present 
one, by permitting the government to shift 
in mid-trial from one alleged conspiracy to 
a new and different one. The injustice of 
thus enlarging the issues in this case is 
especially manifest when one considers that 
much additional evidence would in all prob- 
ability have to be received, despite protes- 
tations to the contrary by counsel for the 
government; and the setting of an inte- 
grated, over-all combination and conspiracy 
case, with its multiplicity of miscellaneous 
issues, does not seem to me to be an appro- 
priate one in which to determine the legality 
of a specific underwriting or selling agree- 
ment made in connection with an issue of 
new securities by a particular issuer man- 
aged by one of the defendant firms. In- 
deed, the discussion of “specific agreements” 
is misleading, as the effect of the procedure 
urged upon me by government counsel 
would be to put together large numbers 
of agreements containing, and not contain- 
ing, various types of clauses of the character 
above described, and, out of the general 
resulting admixture, try to reach some sort 
of determination of the legality of syndicate 
agreements in general. This would be 
highly prejudicial to the defendants. 


As I said during the trial, in a colloquy 
with one of the government counsel: 


“Tt seems to me you keep talking about 
specific price agreements, but what you 
are really talking about is a general fog 
in which hundreds of syndicate agree- 
ments, by different parties, over long 
periods of time, are all put in the pot 
together and stirred around, making a 
general stew; and out of such a mess as 
that I do not believe good law can rea- 
sonably be expected to come.” 


The most satisfactory way to arrive at 
definitive factual and legal conclusions, which 
could be tested on appeal and serve as 
precedents for others in similar circum- 
stances, would be to bring before a court 
of competent jurisdiction the question of 
the legality under the Sherman Act of a 
single group of agreements relating to a 
specific security issue. In such a case there 
would necessarily be before the court evi- 
dence or appropriate offers of proof of all 
the attendant circumstances, such as the 
amount of the issue, the state of the market, 
the number and relative percentage posi- 
tions of the underwriting participants, and 
the amount of their underwriting strength, 
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the selling group or dealer arrangements 
and a host of other factors such as were 
considered in the PSI’ case by the SEC. 
The period of completed or actual continu- 
ance of the syndicate agreement or mainte- 
nance of the public offering price may be 
too long; other provisions may, under the 
peculiar circumstances of a given situation, 
make the entire arrangement in a particular 
case unreasonable. It seems scarcely likely 
that such a case could continue to a con- 
clusion, as here, without a single witness to 
testify to the facts surrounding the making 
of the syndicate agreements under attack. 
To proceed in the manner I have just 
suggested would avoid all the confusion 
inevitably attendant upon an attempt to 
decide these questions on a record such as 
we have in this case, which would furnish 
counsel for the government with a species 
of grab-bag out of which they could pick 
whichever type of clause suited the con- 
venience of the moment as the discussion 
shifted this way and that. It is difficult 
for me to see how it would be “in further- 
ance of justice” to permit this to be done. 


Added to all this is the fact that the 
bringing in of such new issues could hardly 
fail to prolong the trial, a circumstance of 
no mean moment in a case which has 
already covered a period of upwards of 
three years of trial and pretrial; and the 
result might be the burden and expense of 
an appeal which would otherwise not have 
been prosecuted. One must not be blind 
to the possibilities of oppression in these 
overly-long and unduly complicated anti- 
trust cases. 


Having in mind the possibility that I may 
have fallen into error in refusing to enter- 
tain and decide these new issues, it seems 
fitting that I should briefly set forth such 
views as I have on the subject of the valid- 
ity of these syndicate agreements in gen- 
eral. The subject is a thoriuy one and not 
without a certain fascination. Literally 
months of my time before and after daily 
court sessions have been consumed in the 
study of its various aspects. The following 
discussion of the questions of law affecting 
the syndicate system in general, is by way 
of dictum. 


To begin with, the history and develop- 
ment of the syndicate system as set forth 
in the preliminary portion of this opinion 
demonstrates that the modern syndicate 
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system in general use today by the invest- 
ment banking industry is nothing more nor 
less than a gradual, natural and normal 
growth or evolution by which an ancient 
form has been adapted to the needs of those 
engaged in raising capital. By no stretch 
of the imagination can it be considered a 
scheme or plan or device to which invest- 
ment bankers have from time to time 
adhered. There is nothing conspiratorial 
about it; nor, on the record now before 
me, can these defendant firms or anyone 
fairly be said to have formed at any time 
any combination or conspiracy to operate 
under the syndicate system. 


But the Sherman Act applies not alone 
to conspiracies and combinations but to 
“aereements” as well, and we are now con- 
cerned with written agreements and other 
contractual arrangements in connection with 
the underwriting and distribution of secu- 
rity issues. When such agreements contain 
price maintenance clauses binding on the 
underwriters, resale price maintenance clauses 
binding on the selling groups or selected 
dealers, stabilization and repurchase or with- 
holding commissions clauses, specified and 
uniform concessions and reallowances and 
termination provisions of 15, 20 or 30 days, 
with some powers of extension, or change 
in the public offering price, under various 
conditions: do any of these clauses, or any 
combination of them, constitute per se vio- 
lations of the Sherman Act? 


The group of problems thus propounded 
suggests-a number of pertinent preliminary 
questions: Has the rule of reason been 
abandoned to make way for a cliche or 
rubric to the effect that any agreement 
relative to price maintenance is taboo, irre- 
spective of whether it fosters and promotes 
rather than restricts and restrains compe- 
tition, irrespective of whether it is intended 
to or does or can affect general market 
prices, and irrespective of any and all other 
factors? If there remain some vestiges or 
at least the hard core or perhaps the in- 
tegral whole of the rule of reason, should 
the courts inquire into the substance of 
the nexus of agreements and relationships 
as between the various parts of the under- 
writing and distributing team and the issuer, 
or look merely at the superficial and formal 
aspects of the transaction? If the Con- 
gress, engaged in the elimination of harmful 
practices, after numerous and prolonged 
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Investigations, passed a series of statutes 
into the terms of which the established 
procedures of investment bankers relative 
to the public offering price, stabilization 
and so on have been inextricably inter- 
woven, thus indicating that the members 
of the Congress were implementing the 
operation of a system which they regarded 
as generally legal and proper, what weight 
should a court give to such attitude on the 
part of the Congress, in determining whether 
or not the practices thus implemented are 
violations of the Sherman Act, in view of 
the circumstance that no general exemption 
from the provisions of the Sherman Act is 
set forth in such legislation? And, finally, 
if the SEC, organized as an administrative 
body to supervise the functioning of these 
Acts of Congress, after careful deliberation 
and consideration of the views submitted 
both in writing and by oral argument by 
the Antitrust Division of the Department 
of Justice, filed a long and well considered 
opinion to the effect that the particular 
agreements in the case before it, which 
contained price maintenance clauses, resale 
price maintenance clauses, stabilization and 
“penalty” clauses and a long period of con- 
tinuance of the syndicate, were in every 
respect legal and not per se or any other 
sort of violations of the Sherman Act, what 
weight should a court give to this pronounce- 
ment by the commissioners, who probably knew 
more about the practical workings of the syndi- 
cate system than any other public body? 
Moreover, it is interesting to observe that 
no one will ever know the extent to which 
the machinery and apparatus of the syndi- 
cate system of today have been moulded 
into their present state, not merely by the 
provisions of the Securities and Banking 
Acts and the amendments thereto and State 
Blue Sky laws, but by informal conferences 
between investment bankers and their coun- 
sel on the one hand, and SEC, ICC, FPC 
and various state commissioners and mem- 
bers of their technical staffs on the other, 
and by the numerous published releases, 
suggestions and deficiency memoranda issued 
by one or another of these administrative 
bodies. No court can turn back the hand 
of time; and the plain unvarnished truth 
of the matter is that the intricate, highly 
sensitive and flexible syndicate system which 
now serves its purpose so well, is perhaps 
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to a large extent the product of legislation 
by the Congress and administrative rulings 
by those functioning under the authority 
of the Congress. The eggs cannot now be 
unscrambled. And if they could, cu bono? 
We must not forget that the law is a living, 
dynamic force at all times responsive to the 
needs of society, and not a mere game in 
the playing of which judges move about 
quotations from earlier cases as one would 
shift kings and queens on a chess-board.* 


A. 
THE RULE oF REASON 


The law is full of perplexities which 
mystify lawyers and laymen alike. Much 
of the difficulty is caused by endless and 
at times futile discussion of decisions ren- 
dered in earlier cases, with liberal quota- 
tions from opinions intended to apply to 
particular situations. This in turn leads to 
discussion of other cases and further quo- 
tations and the making of distinctions and 
explanations. Much of the confusion, espe- 
cially in the field of antitrust law, is due 
to the fact that the breadth and scope of 
the Sherman Act are so general and so 
beneficent that lawyers and even judges 
often fail to heed repeated admonitions that 
each case must necessarily stand on its 
own legs, and that the conclusions reached 
in each depend largely upon the peculiar 
characteristics of the particular industry 
involved. That is why discussion of “loose- 
knit” and “close-knit,” “vertical” and “hori- 
zontal” combinations, wholesale and retail 
“merchandizing,”’ and “good intentions,” the 
“elimination of trade abuses,” “hardship” 
and so on is mere mumbo-jumbo which, 
far from leading to a solution of the ques- 
tions of law involved, adds to the general 
confusion. Probably this is just another 
manifestation of how human nature works. 
Those of ripe experience in any craft re- 
joice in every opportunity to surround their 
skills with an air of mystery, by using an 
esoteric terminology; and lawyers who are 
specialists in patent, admiralty and antitrust 
cases are no exception to the general run 
of mankind. 

In any event, plaintiff here relies espe- 
cially upon general statements about price- 
fixing in the following cases: United States 
v. Trenton Potteries (1927), 273 U. S. 392; 
United States v. Socony-Vacuum Oil Co. 


1Cf. opinion of Judge Wyzanski, in United 
States v. United Shoe Machinery Corporation, 
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(1940), 310 U. S. 150; United States vw. 
National Association of Real Estate Boards 
(1950) [1950-1951 TRrapE Cases {[ 62,621], 
339 U. S. 485; Kiefer-Stewart Co. v. Seagram 
& Sons (1951) [1959-1951 Trape Cases 
J 62,737], 340 U. S. 211; Umted States v. 
Masonite Corp. (1942), 316 U. S. 265; Dr. 
Miles Medical Co. v. Park & Sons Co. (1911), 
220 U. S. 373; United States v. Bausch & 
Lomb Co. (1944) [1944-1945 TrapEe CASES 
§ 57,224], 321 U. S. 707; and United States 
v. Paramount Pictures (1948) [1948-1949 
(RADE NE G@ASESH(|O2:2444| nO S4 Ue Some Loe 
Many others are referred to in the oral 
arguments and briefs but these are the ones 
chiefly relied upon, and the others do no 
more than apply the same principles to 
differing sets of facts. 

Defendants, on the other hand, quote 
extensively from: Board of Trade of Chi- 
cago v. United States (1918), 246 U. S. 231; 
United States v. Columbia Steel Co. et al. 
(1948) [1948-1949 Trape CASES J 62,260], 
334 U. S. 495; Appalachian Coals, Inc. v. 
United States (1933), 288 U. S. 344; Prairie 
Farmer Pub. Co. et al. v. Indiana Farmer's 
Guide Pub. Co., 88 F. 2d 979 (7 Cir. 1937), 
cert. denied, 301 U. S. 696, rehearing denied, 
302 U. S. 773; United States v. New York 
Coffee and Sugar Exchange, Inc. (1924), 263 
U. S. 611, and many others, including most 
or all of those relied on by the government. 


I can find nothing in any of these cases 
which would permit me to conclude that 
the rule of reason has been abandoned or 
discarded. Moreover, the basic principles 
of the Chicago Board of Trade and the 
Appalachian Coals cases have never been 
repudiated. Indeed, these cases have been 
cited by the Supreme Court again and 
again over the years. 


My own opinion is that the situation 
before me now is sui generis—none of the 
cases cited by either side is precisely appli- 
cable. Despite all the general condemna- 
tion of price-fixing, I find nothing in any 
of these cases which can be regarded as 
controlling precedent here or which binds 
me to hold the clauses of these syndicate 
agreements now under attack to be illegal 
per se under the Sherman Act. 


We may accordingly, by an original and 
independent process, apply the rule of rea- 
son to the general methods used by the 
investment banking industry in making an 
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orderly distribution or placement of a new 
issue of securities on behalf of an issuer. 


That the underwriters and the members 
of the selling group or selected dealers have 
a certain practical relationship with the 
issuer, and form a team and act together 
under the supervision of the manager, is not 
disputed. Each performs his function or 
functions in an integrated, unitary trans- 
action. They have a common purpose, they 
work together toward it, using jointly the 
efforts, reputation, and experience of all; 
and their community of endeavor has a 
value in the practical world which negates 
any possible inference that their association 
is a mere cloak for an agreement to fix 
prices in restraint of trade. 


Those who participate as underwriters 
or dealers are in no sense competitors. 
When we speak of competitors nothing but 
confusion will follow unless we first deter- 
mine what is the “it” for which the com- 
petitors are supposed to be competing. 
Perhaps a few months before the issue 
under discussion some of the participants 
were engaged in the underwriting and dis- 
tribution of a quite different issue of secu- 
rities, and others of another. But that 
can have nothing to do with the issue we 
are talking about. If, as is certainly the 
case, these participants and dealers are 
banded together in the enterprise of under- 
writing and distributing a particular issue, 
then by very definition they cannot be 
competitors. The necessary relation that 
each bears to the issuer makes it clear that 
they do not and cannot enter the syndicate 
as competitors, despite the fact that occa- 
sionally representatives or agents of one 
or two of the firms in the team may try 
to sell the bonds or stocks to the same 
customer. As SEC Commissioner Robert 
S. Healey wrote in the PSI? case, which 
will be more fully discussed later: “Having 
combined, it was proper for each quasi-partner 
to agree not to cut his partners’ throats.” 


The utility and reasonableness of the 
entire operation, and the fact that func- 
tionally it serves a legitimate business and 
trade-promoting purpose, is amply demon- 
strated by its unchallenged growth by a 
gradual process of evolution over a period 
of a half-century, more or less. 


Furthermore, the syndicate system has 


no effect whatever on general market prices, 
nor do the participating underwriters and 


1See infra, pp. 146 ff. [not reproduced]. 
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dealers intend it to have any. On the con- 
trary, it is the general market prices of 
securities of comparable rating and quality 
which control the public offering price, as 
explained in the preliminary part of this 
opinion. Whether by bringing out one issue 
Or many, none of these defendants nor any 
group of them acting together, have ever, 
so far as appears in this record, been so 
foolhardy as to attempt to control or in 
any manner affect general price levels in the 
securities market. The particular issue, 
even if a large one, is but an infinitesimal 
unit of trade in the ocean of security issues 
running into the billions, which constitutes 
the general market. 


According to plaintiff’s claim, the pur- 
chase of a security issue from an issuer 
and its distribution to the public via under- 
writers and dealers is just the old story of 
a purchase and resale of commodities or a 
manufacturer's product with the well-worn 
scheme of price restrictions all down the 
line. But is it? In reality the investor 
either lends money to the issuer, if the 
issue consists of bonds or debentures, or 
he makes a continuing investment in the 
issuer’s capital, if the issue is preferred or 
common stock. The document in the form 
of a bond or stock certificate, which is 
“sold” and delivered to the investor, is 
merely evidence of a relationship which is 
created, and the relationship survives loss 
or destruction of the document. 


Of even greater significance are the basic 
underlying characteristics of the relation- 
ship between the issuer, the investor and 
the group of underwriters and dealers, who 
together serve the issuer in making the 
single, entire, unitary transaction possible 
by shaping up the issue, underwriting the 
risk and planning and carrying out the dis- 
tribution. Purchases and sales, wholesaling 
and retailing, of commodities and manufac- 
tured products provide no parallel even 
remotely resembling the complicated and 
unitary group action necessary to the suc- 
cessful underwriting and distribution of a 
new and unseasoned security issue. 


Defendants advance two arguments on 
the facts: 


(1) “That the function of the invest- 
ment banker in the capital funds market 
is not merely to buy and sell as a trader 
or wholesaler, but to furnish integrated 
investment banking services to the issuer 
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who is seeking expert assistance in raising 
capital by a security issue flotation”; and 


(2) “that the underwriting syndicate is 
an ad hoc common enterprise, limited in 
number of participants, in purpose, and 
in duration; and it is a reasonable busi- 
ness combination having the purpose and 
effect of efficiently promoting, rather than 
restraining, trade.” 


I agree with both of these contentions, 
which are amply sustained by the evidence, 
and I make findings of fact accordingly. 


Against this factual background of sub- 
stance, such a purely fortuitous and inci- 
dental feature as the taking of title by the 
underwriters in severalty, as they now do, 
because of the changes in the law relative 
to general liability for material errors in 
registration statements, and in the amount 
and incidence of the tax on transfers, as ex- 
plained in the preliminary part of this 
opinion on the history of the investment 
banking business, cannot possibly be con- 
trolling. To make it so would indeed make 
the law as ass. Nor does it make sense to 
separate the underwriting participants from 
the selected dealers as one might separate 
the sheep from the goats, simply because 
of the formal transfer of title from one to 
the other. It is axiomatic under the Sher- 
man Act that matters of form must always 
be subordinated to matters of substance. 
Basically the underwriting participants and 
the dealers who constitute the selling group 
are in the same boat together, pulling in 
unison toward the same mark. 

It matters not whether the members of 
the team be called “partners,” “quasi- 
partners,” “joint adventurers” or what not; 
the significant fact vis-a-vis the Sherman 
Act is that they are acting together in a 
single, integrated, unitary, cooperative en- 
terprise, the purpose of which is not “rais- 
ing, fixing, pegging, or stabilizing the price” 
of anything, nor the exercise of any manner 
of control over general market prices, but 
solely the distribution of a new security 
issue in an orderly manner. 


It is for these reasons that the classic 
words of Justice Brandeis in the Chicago 
Board of Trade case have such pertinency. 
He wrote: * 


“But the legality of an agreement or 
regulation cannot be determined by so 
simple a test, as whether it restrains 
competition. Every agreement concern- 


1246 U.S. 231, 238. 
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ing trade, every regulation of trade, re- 
strains. To bind, to restrain is of their 
very essence. The true test of legality is 
whether the restraint imposed is such as 
merely regulates and perhaps thereby 
promotes competition or whether it is 
such as may suppress or even destroy 
competition. To determine that question 
the court must ordinarily consider the 
facts peculiar to the business to which 
the restraint is applied; its condition 
before and after the restraint was im- 
posed; the nature of the restraint and its 
effect, actual or probable.” 


The application of the rule of reason in 
accordance with this simple, fundamental 
formula does not leave the outcome in 
doubt on the facts we have before us here. 
It is upon the basis of these facts, peculiar 
to the business of raising new capital for 
issuers, whether by syndicates of under- 
writers proceeding in negotiated transac- 
tions or by public sealed bidding, that the 
Congress and the SEC evidently arrived at 
the same conclusion that I arrive at, namely, 
that the fixed-price type of public offering 
of new securities viewed in the large, and 
on the basis of methods now in common use 
by the investment banking industry, gives 
no offense to the Sherman Act. 


But this is not to say that there may not 
some day come before the courts a series 
of underwriting agreements relating to some 
specific issue of securities in the future 
which, by virtue of the contemplated or 
actual period of continuance of price re- 
strictions or the number and underwriting 
strength of the participants or the existence 
of other factors or attendant circumstances 
which we cannot now know, will warrant 
the courts in making findings of fact from 
which the conclusion of law will inevitably 
follow that such agreements are illegal 
under the Sherman Act. Nor do I say that 
there has never been any such in the past. 


* OK OK 


SoME INTERIM OBSERVATIONS 


Before leaving the syndicate system and the 
general subject of the history and develop- 
ment of the investment banking business, it 
will perhaps be helpful to consider, in a 
preliminary and tentative fashion, the bear- 
ing of such matters upon the charge of an 
integrated, over-all conspiracy and concert 
of action between these 17 defendant in- 
vestment banking firms. If, on the import- 
ant and fundamental phase of the case 
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which has just been examined, there was no 
joint action nor any combination by the 
seventeen acting as a group, lack of such 
concerted action among them may likewise 
appear in other phases of the case as well. 
The process of reasoning by which the use 
of the syndicate system, the opposition to 
the campaign for compulsory public sealed 
bidding, the alleged “Pink” agreement, the 
so-called infiltration of boards of directors 
of issuers and a host of other minor issues 
were brought in to support the “triple 
concept” charge of “traditional banker”, 
“historical position” and “reciprocity” was 
that only in such fashion could the alleged 
conspiracy be proved. There is much to be 
said in support of this reasoning; but the 
converse of it is equally sound. As each 
of these several props to the government 
charge is disproven and thus eliminated, 
the structure as a whole finds less and less 
support. The principal factual issue in the 
case from first to last has been whether or 
not there was any joint action, combination 
or conspiracy as between the seventeen de- 
fendant firms, 


It was only after the connecting state- 
ments and oral arguments at the close of 
plaintiff's case, and after some months 
of study of the evidence as a whole, that I at 
last came fully to appreciate why govern- 
ment counsel, and defense counsel as well, 
had so earnestly insisted that all the principal 
phases of the charge must be taken into 
consideration. At first it seemed to me that 
the “triple concept” charge could well have 
been thoroughly examined and the rest 
eliminated or greatly reduced in scope. But 
as I proceeded to study the mass of detail 
it became more and more apparent that 
counsel for the government had perhaps 
taken the only course open to them. The 
basis facts about “reciprocity” and “his- 
torical position” were such that it might 
well in the end be clear that the “traditional 
banker” part of the “triple concept” could 
scarcely stand up in’ isolation and without 
substantial support from the balance of the 
alleged conspiratorial scheme. In the final 
analysis, it might come down factually to 
one of two possibilities: either the all per- 
vasive, integrated, over-all conspiracy existed 
or there was no conspiracy at all. Differ- 
ently expressed, one might be forced by the 
facts of the case to the conclusion that 
nothing short of the entire scheme as 
charged, with its theoretically perfect articu- 
lation and symmetry could have been ex- 
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pected by hard-headed and experienced 
business men in their sound minds, to have 
had even the slightest hope of success. Ina 
circumstantial evidence case there must al- 
ways be the possibility of a negative as well 
as of a positive answer. 

It now appears that counsel for the 
government have been led astray in connec- 
tion with their claims relative to the syndi- 
cate system by a fundamental, factual 
misconception of the way investment bankers 
in general function and have functioned for 
many years. It will soon appear that this 
same misconception of the basic facts runs 
through the entire case. The problem of 
elucidating this mass of evidence and doing 
so in such fashion as to hold up to view 
from time to time the framework con- 
structed in the complaint is not easy of 
solution. It must be constantly kept in 
mind that we are dealing with a multiplicity 
of alleged restraints all supposed to be 
cunningly devised and fitted together by 
these defendants. 


It would put the whole case out of focus 
and perspective if I proceeded to discuss 
the “triple concept” of “traditional banker”, 
“historical position” and “reciprocity” with- 
out first reviewing the evidence which it is 
claimed demonstrates that, in other ways, 
the seventeen defendant investment banking 
firms combined and conspired together to 
dominate and control the financial affairs 
of issuers, so that new issues of the securi- 
ties of such issuers should be brought out 
by the negotiated underwritten method in 
connection with which the “triple concept” 
could operate, and then be parceled out to 
the conspiratorial “traditional bankers”. For, 
if issuers were free agents, they could al- 
ways turn to any one or more of the dozens 
of other competent and well-equipped in- 
vestment bankers, said to be eager to get 
the business but unable to do so because 
of the operation of the combination and 
conspiracy of the seventeen. Private place- 
ments and agency transactions were always 
available, too. The fact that certain of the 
leading firms had, as is alleged, agreed not 
to compete for business against their co- 
conspirators who were “traditional bank- 
ers’, would not bind such other leading 
firms as Halsey Stuart, Merrill Lynch Pierce 
Fenner & Beane, Salomon Bros. & Hutzler, 
Lazard Freres, Paine Webber Jackson & 
Curtis and many others who were admit- 
tedly not in the alleged combination or con- 
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spiracy. No amount of judicious parcelling 
out of occasional participations to these so- 
called independent firms would suffice to 
induce them to refrain from competing for 
the much more lucrative managerships, which 
carried so much kudos, and were con- 
cededly coveted by all investment bankers 
so staffed as to be able to handle the busi- 
ness. In the absence of substantial domina- 
tion and control of issuers, as alleged, the 
“triple concept” charge may come down to 
mere dialectics. 


PAR LV) 


Dip THE SEVENTEEN DEFENDANT INVESTMENT 
BANKING FirMsS COMBINE FOR THE Pur- 
POSE OF DOMINATING AND CONTROLLING 
AND Dip TuHeEy In Fact DoMINATE 
AND CONTROLL THE FINANCIAL 
AFFAIRS OF ISSUERS BY DIREC- 
TORSHIPS AND SOLICITATION 
oF PROXIES ? 


As with so many other phases of the case 


‘the government charge of domination and 


control of issuers by the 17 defendant firms 
acting in concert underwent a very con- 
siderable shrinking process ag the trial pro- 
ceeded; and substantially all that remained 
at the close of the case was the “red flag” 
or “signpost” claim, supplemented by a cer- 
tain amount of fragmentary material relat- 
ing to the possible use of confidential in- 
formation by one or two of the defendant 
firms and a showing that at times a director 
who was a partner, officer or employee of 
one of the defendant firms withdrew from 
the meeting when the issue was voted on 
or otherwise showed consciousness of the 
inconsistency between his position as a di- 
rector and his interest arising out of the 
profit his firm might make out of the trans- 
action, and other miscellanea all of which 
have been carefully considered, but which 
require no discussion other than as stated 
herein. 


The charge in the complaint as amended 
is comprehensive and explicit. Paragraph 44 
alleges: 


“44. The conspiracy has consisted of a 
continuing agreement and concert of ac- 
tion among the defendants, the substantial 
terms of which have been that defendants: 


“FE, Agree to influence and control the 
management and financial activities of 
issuers, among other means— 
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(1) By severally securing the appoint- 
ment or election of directors, officers and 
members of protective committees, of 
issuers who, in addition to the perform- 
ance of their duties, as such, would pro- 
mote the interests of securing further 
underwriting business for each of the 
several defendant banking firms. 

“(2) By causing the voting power of 
Jarge blocks of stock held by investment 
trusts and others in security issuing com- 
panies to be exercised in the interests 
of securing further underwriting business 
for the defendant banking firms. 

“(3) By inducing and utilizing friendly 
or allied stockholders of issuers, com- 
mercial banks, and other financial institu- 
tions serving the financial needs of issuers 
to influence such issuers to favor defend- 
ant banking firms in the sale of security 
issues.” 


This is supplemented by the following 


paragraph, 


“45. During the period of time covered 
by this complaint, and for the purpose of 


forming and effectuating the conspiracy,’ 


the defendants, by agreement and concert 
of action, have done the things they 
agreed to do as hereinabove alleged, and, 
among others, the following acts and 
things: 

“A. Defendants formulated and adopted, 
subsequently operated, and now operate 
pursuant to, among others, the following 
restrictive customs and practices: 


“(10) Defendant banking firms main- 
tain and preserve their relationships with 
issuers by achieving and continuously 
exercising an effective degree of influence 
and contro] over the financial and busi- 
ness affairs of issuers. In many instances, 
they have severally caused one or more 
of their partners, officers, or other nomi- 
nees to be appointed or elected to the 
board. of directors or as an officer of 
issuers for whom they severally act as 


financial adviser or from whom they 
severally purchase security issues. Such 
appointees thereafter develop, and are 


in a position to exert, within the issuers’ 
organization, strategic influence against 
the employment of other investment bankers 
and against the disposal of security issues 
by methods or under circumstances not 
favored by defendant banking firms ....” 


The charge about “members of protective 
committees” in subdivision (1) of Para- 
graph 44E was eliminated; subdivision (2) 
of Paragraph 44E, together with its counter- 
part Paragraph 45A (11), was withdrawn 
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in its entirety; the charge in Paragraph 
44E (3), as supplemented by Paragraph 
45A (12) and (13) relative to utilizing the 
influence of “commercial banks, and other 
financial institutions serving the financial 
needs of issuers” was withdrawn, except as 
to J. P. Morgan & Co. and the Guaranty 
Trust Company of New York, and no sub- 
stantial evidence was offered in support 
of the charge as thus limited. Further 
allegations on the subject of domination and 
control, relating to ‘securing clearances 
from issuers before making available 
to competing business enterprises” the facili- 
ties of defendant firms, refusing “to act 
as advisers or as underwriters for small 
business concerns,” the encouragement and 
promotion of “consolidations, mergers, ex- 
pansions, refinancings, and debt refund- 
ings,’ and the alleged agreement “to con- 
centrate the business of purchasing and dis- 
tributing security issues in a single market,” 
contained in Paragraph 44F, G and H, were 
all abandoned and withdrawn. The refer- 
ence to influence and control of “business” 
affairs of issuers in Paragraph 45A (10) 
was deleted. 


There were many colloquies on the sub- 
ject of whether government counsel intended 
to charge joint or group action by the 17 
defendant firms on the subject of director- 
ships. It is plain to me that such is the 
clear meaning of the allegations above 
quoted, but counsel for the government 
seemed reluctant to take this view. 


Probably the government position is suffi- 
ciently clearly stated in the following: 


“The Court: Either this matter of 
directors goes to the heart of the case 
or it is just on the periphery, and if it 
is just on the periphery and relates only 
to a few defendants and is not something 
that they agreed to and adhered to to- 
gether, then its importance is certainly 
less than it would be if it was one of the 
terms of the alleged agreement. 

“Mr. Kramer: The part your Honor 
read [Paragraph 45A(10)], the govern- 
ment says, is not a term of the conspir- 


acy, but it does relate to each of the 
defendants.” 


And, about six months later: 


“The Court: I thought the thrust of 
the directorship was the idea that I was 
told at the very opening of the trial, a 
red flag to the other conspirators to hold 
off. hadn’t understood that it was 
illegal or any violation of the Sherman 
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Act for a firm, an investment banking 
firm, to have a man on the Board and to 
tell him, ‘Now, Joe, you go out and get 
this business. We really want it,’ 

“Mr Piel: That is right. I don’t think 
Mr. Kramer contends anything different 
from that. 

“The Court: All right. 


“Mr. Piel: But he does claim that the 
alleged conspiracy has as one of its terms 
that representatives of the defendant con- 
spirators will go on boards of directors 
not to represent their own firms but to 
represent the conspiracy to influence and 
control the affairs of the issuers. 

“The Court: That is right. 


“Mr. Kramer: That is right, not only 
to represent their own firms. 


“Mr. Piel: That is the other half of his 
claim on the subject. 


“Mr. Kramer: That is very well put.” 


Throughout the case government counsel 
have frankly recognized the fact that the 
use of a directorship to further competition 
for investment banking business gives no 
offense to the Sherman Act. Thus in the 
closing statements one of the government 
counsel said: 


“If this was a free, open competitive 
business without a conspiracy operating 
therein, what conditions would we find? 


“4. You would find a member of an 
investment banking firm on a board of 
directors of an issuer, and that aside from 
the moral or legal question as to whether 
they are entitled to so act, but you would 
find that, your Honor, because one of the 
keenest competitive maneuvers there is in 
the investment banking business would 
be to put a director on a board of an 
issuer; he would be the man the issuer 
might be looking forward to for financial 
advice.” 


And the record discloses many other ways 
in which having a partner, officer or em- 
ployee on a board of directors of an issuer 
may be used competitively. 


In fact, as we shall see, there were about 
as many different policies toward director- 
ships as there are defendant firms in the 
case. Goldman Sachs and Lehman Brothers, 
largely influenced by the character of their 
business and their historical background, 
had partners and employees on the boards 
of directors of a large number of issuers, 
especially in the marketing and merchandis- 
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ing field, but also generally. Earle Bailie, 
who was Chairman of the Board of Union 
Securities, wrote to Fitzpatrick of the 
Chesapeake & Ohio Railway Company in 
1938, when Bailie was a director of the 
(Ce ee (ON 


“The ideas 1 have expressed above are 
simply my preliminary thoughts on the 
subject which I am passing on to you for 
whatever they are worth. I have not 
discussed them with any other director. 
I have not, of course, discussed them with 
any banker. You already know my ideas 
about the propriety of unauthorized con- 
versations with bankers by directors... 
I do not want my firm to have any finan- 
cial connections with the Chesapeake & 
Ohio or any of its affiliated companies, as 
long as I am a director of the Cheasa- 
peake & Ohio.” 


In strong contrast to the course previ- 
ously followed by J. P. Morgan & Co., 
Morgan Stanley had and maintained a 
policy of keeping to a minimum, participa- 
tion by its partners on the boards of direc- 
tors of issuing companies. In the entire 
period 1935-1949, Stone & Webster did not 
manage a single underwritten new negoti- 
ated transaction for an issuer on whose 
board of directors there was any officer or 
employee of that defendant firm. 


It would serve no useful purpose to 
attempt to resolve the controversy over 
whether or not these directors were the 
“representatives” of their respective firms. 
It is natural enough that they should some- 
times be referred to as “representatives” of 
this or that investment banking house. But 
no legal connotation was intended or is to 
be inferred as a general proposition. Some- 
times they were put on for the specific 
purpose of representing their firms in a 
limited way; in many instances they were not. 


PROXIES 


3efore proceeding to discuss the evidence 
it will be well to mention another subject 
which loomed large in the beginning, but 
which has now receded into the shadows. 
One of the “practices” charged against all 
the defendants in the government’s trial 
brief on the facts, was that of systematically 
causing a wide distribution of the stock 
issues of an issuer and then getting “control 
of the proxy gathering machinery of their 
issuers so that they could secure votes for 
perpetuating such a friendly management 
or for ousting an unfriendly management.” 
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Proof of this phase of the case collapsed 
entirely; and there was no reference what- 
ever to it in the closing statements of 
counsel for the government, who assured 
me: “We haven't left out anything that we 
think your Honor ought to consider or 
needs to consider in ruling on the motions 
to dismiss.” This was in accordance with 
the spirit and intent of my Pretrial Order 
No. 3, so that my consideration of this 
colossal record should not be made so bur- 
densome as to prevent a determination of 
the issues within a reasonable period of 
time. 


There was some evidence that Goldman 
Sachs helped a few issuers in connection 
with proxy gathering; there are incidental 
references to the subject in evidence intro- 
duced against two or three other defendant 
firms. As to the rest the record is silent. 
There is no evidence whatever to support 
the claim that a wide distribution of stock 
issues was ever made by any defendant for 
such a purpose; and the most that can be 
inferred against Goldman. Sachs is that the 
solicitation of proxies in the few instances 
where this was done, notably for the B. F. 
Goodrich Company, was at the request of 
the management and probably as a service 
which might ingratiate the firm with the 
executives of the company and thus give the 
firm some competitive or other advantage 
later on. The charge as made is without 
any foundation in fact. 

Were there any domination and control 
of issuers one would suppose that numerous 
witnesses would be available to testify in 
support of the charge. The documents in 
evidence bring into sharp relief a consider- 
able number of company executives of 
dynamic and fearless personalities, who 
were far from being “in the pockets” of 
the defendant banking firms or any of them. 
And yet only one financial or executive 
officer of an issuer was called. Robert R. 
Young, Chairman of the Board of the 
Chesapeake & Ohio Railway Company, 
proved an unfortunate choice. It is diffi- 
cult for me to picture him as under the 
influence and control of anyone; and any- 
one who tried to influence and control him 
would probably live to regret it. He seemed 
eager to renew his old controversy with the 
Guaranty Trust Company of New York, 
which went back to 1938 and 1939, and 
issued fulminations against what he called 
“The House of Morgan”, composed of 
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J. P. Morgan & Co., Morgan Stanley and 
the Guaranty Trust Company of New York, 
and Earle Bailie, Tri-Continental and Se- 
lected Industries together as “a Morgan 
banking satellite’; but such picturesque ex- 
pressions added little of probative force to 
the case; and he frankly admitted that he 
never had any trouble finding investment 
banking house, including a number of the 
defendant firms, to compete for his business. 


The government might have called J. 
Spencer Love, President of Burlington Mills, 
but it did not. And a scrutiny of the numer- 
ous Burlington Mills documents in evidence 
plainly shows the reasons for not calling 
him, despite some of the statements in 


his letters. 
* * * 


THe EvipeNnce GENERALLY APPLICABLE TO 
DirectorsHips Disctoses No Con- 
SPIRATORIAL PATTERN BUT RATHER 
THE CONTRARY 


From stipulated data set forth in the rec- 
ord, counsel for the government prepared 
17 “directorship charts,” one for each of 
the defendants. The chart for each defend- 
ant lists every new negotiated underwritten 
security issue during the 15-year period, 
1935-1949, offered by an issuer whose board 
of directors at the time of the issue in- 
cluded a partner, officer or emloyee of that 
defendant. From these charts it appears 
according to the claim of government coun- 
sel “that when a defendant had a director 
on the board and an issue was done, that 
that defendant who had the man on the 
board acted as either manager or co-manager 
in approximately 86 per cent of the cases.” 
No attempt was made to show the circum- 
stances under which any of these men be- 
came directors; the charts do not indicate 
those instances where a defendant firm 
was the managing underwriter for the is- 
suer before one of its partners, officers, or 
employees went on the board, nor which 
investment banking house managed issues 
brought out by the issuer after the partner, 
officer or employee left the board, nor the 
private placements or offerings to security 
holders made without the services of any 
investment banker while such partner, officer 
or employee was on the board. Moreover, 
in computing its figure of 86% correlation 
between directorships and managerships 
counsel for the government included a 
large number of instances in which the de- 
fendant firm with a director on the board 
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of an issuer co-managed issues of that 
issuer together with one or more other 
investment bankers, either defendants or 
non-defendants. If the other co-managing 
firm had no partner, officer or employee 
on the board of the issuer, and there were 
many instances of this, it would seem that 
such issues should not be included in the 
figures used to arrive at the aggregate of 
86%. Nor is any explanation offered for 
the fact that in numerous instances invest- 
ment bankers from two or more firms were 
on the board of the same issuer at the 
same time. 


The charts would seem to add little of 
real evidentiary value to support the “red 
flag” or “signpost” theory, in the absence 
of some proof of attendant circumstances, 
as it requires little argument to demon- 
strate that in many cases the men in ques- 
tion were invited by the management to 
come on the board of directors because a 
prior relationship with them had demon- 
strated their ability and usefulness, as with 
Hammerslough and Burlington Mills, and 
the mutual confidence reflected in such a 
relationship would make it probable that 
the issuer would turn to the director’s own 
investment banking firm when bringing out 
a new issue of securities, even though there 
were no conspiracy whatever in operation. 
Moreover, one must not be blind to the 
fact that the men who served on these 
boards in such considerable numbers were 
in most cases men of wide experience, and 
of proven competence and judgment, many 
of whom had in one way or another ren- 
dered conspicuous service to the nation; 
and, in the natural course of events, they 
were doubtless urged and importuned by 
company executives to join this or that 


Blyth 
Dillon Read 
Drexel 
Eastman Dillon 
First Boston 
Glore Forgan 
Goldman Sachs 

Harriman Ripley 
Harris Hall 
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board of directors, wholly apart from con- 
siderations having to do with the raising 
of capital. 


For my own enlightenment I have pre- 
pared a chart (subject to a checking of my 
figures by counsel for the respective par- 
ties) and have included therein an enumer- 
ation of the total number of issues of new 
negotiated underwritten security transactions, 
$100,000 and larger, managed by each of 
the defendants during the 15-year period, 
so that a comparison can be made with the 
government directorship charts. Pro-rating 
co-managerships, it appears that the defend- 
ants managed, in all, a total of 139.7 new 
negotiated underwritten security issues of- 
fered by issuers during the 15-year period, 
1935-1949, at a time when a partner, officer 
or employee of one or more of the defend- 
ants was on the board of directors of that 
issuer. But the defendant firms managed 
a pro-rated total of 1117.0 of such issues, 
with or without directorships, during the 
same period. Thus, only 12.5% of defend- 
ants’ business in these issues was obtained 
from issuers upon whose boards there was 
any partner, officer or employee of a de- 
fendant at the time of the issues. And 
almost half of this “directorship” business 
was done by three firms, Goldman Sachs, 
Lehman Brothers and Kuhn Loeb, the 
older firms who had in the early days be- 
come more or less accustomed to have a 
partner on the board of an issuer because 
of their sponsorship of the issue, and as a 
measure of protection for the investors to 
whom the securities were sold. 


The variety of policies of the 17 defend- 
ant firms toward directorships are also to 
some extent reflected in the chart, which 
follows: 


A B (e 
Number of Percentage of 
Managerships Managerships 
Total When Where 
Number Partner, Director 
of Officer or on Board 
Manager- Employee to Total 
ships a Director Managerships 
eS 52, 13.0 9.5% 
87.7 al 2.4 
14.5 25 WH 
36.3 5.5 15.2 
122.4 8.0 6.5 
47.7 6.3 1373 
49.6 Pf) 55.4 
54.6 6.5 11.9 
24.0 2.0 8.3 
65.8 3.0 4.6 
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Number of Percentage ot 
Managerships Managerships 
Total When Where 
Number Partner, Director 
of Officer or on Board 
Manager- Employee to Total 
ships a Director Managerships 
Kithn guocbeeta tee eee 69.5 19.6 28.2 
Wehman Brothersuescs set ore 81.1 19,7 24.2 
Wikereacin Sueinloy 26 bs nasc asus cabo ce 128.3 4.0 Sell 
Ssounttint SRNR ade edoncues: cee aloe 4.5 Del 
Siro tke WWIGIOSROE occ he ne coe 43.5 — 0.0 
WintonmSectiiiticcim= anna mtn n rare 30.7 9.5 30.9 
Whiter Wieldiigne: (ile Ses pee see ee 35.9 6.0 16.7 
i Otalsy 2 eke feck, 7G beeen eee ene 1117.0 139.7 12.5% 


The documents relied upon to support 
the government case make the lack of any 
conspiratorial pattern all the more apparent. 
There were 89 such documents in all, in 
connection with which 17 additional docu- 
ments were considered on behalf of certain 
defendants. A large number of the govern- 
ment documents were concentrated in the 
period 1934-1937; and they were all received 
against Blyth, Dillon Read, Goldman Sachs, 
Kuhn Loeb and Lehman Brothers. In the 
closing statements government counsel in 
effect conceded that they had practically 
nothing on directorships against: Eastman 
Dillon, Drexel, Glore Forgan, Harris Hall, 
Kidder Peabody, Morgan Stanley, Smith 
Barney, Stone & Webster and White Weld. 
A sampling will indicate that there was 
ample basis for the concession, despite the 
charts above referred to. 


The government chart with reference to 
Eastman Dillon contains but four issuers. 
The first directorship complained of was 
in 1940 and the first issue complained of 
was in 1944, The complete story about the 
Eastman Dillon directorships is set forth 
in a chart prepared by its counsel, based 
upon the static and stipulated data, in the 
nature of a brief for the information of the 
court. It includes all security issues offered 
during the 15-year period by every issuer 
which, at any time during that period, had 
a partner or employee of Eastman Dillon 
on its board of directors. Of the 25 ne- 
gotiated underwritten new issues of such 
issuers, Eastman Dillon was manager or 
co-manager of, or agent for the seller for, 
18 issues. Eastman Dillon was manager or 
co-manager of, or agent for the seller for, 
10 of these 18 issues at a time when East- 
man Dillon had no director on the board; 
and of the remaining eight, four related to 
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Suburban Propane Gas, of which Eastman 
Dillon was one of the promoters. 


The government tabulation with respect 
to Glore Forgan indicates that there were 
12 negotiated new underwritten security 
issues for 7 different issuers, during the 
15-year period, which were offered at a 
time when a partner of Glore Forgan was 
on the board of directors of the issuer. 
Of these, Glore Forgan was the sole man- 
ager of only 4 and co-managed 7. The 
remaining issue, which was the only one 
listed for one of the issuers, was managed 
alone by Lehman Brothers. And an exami- 
nation of all the new security issues offered 
by 13 issuers during this period (except at 
public sealed bidding), each of such issuers 
having offered at least one issue during that 
period while a partner of Glore Forgan 
served as a director thereof, indicates that 
of the 34 such issues, 17 were not managed 
by Glore Forgan. Ten of such issues were 
offered without the services of any invest- 
ment banker, and 7 were managed alone 
by other defendant firms. 


Similarly, with respect to Kidder Pea- 
body, of the four issuers who brought out 
negotiated new underwritten issues during 
this period at a time when a partner of 
Kidder Peabody was on the board, the se- 
curity issues of two of them were managed 
by other defendant firms. Of the eight 
issuers represented on the government’s 
Smith Barney chart, Smith Barney man- 
aged or co-managed the issues of only 
four of them. Desipte Stone & Webster 
“representation” on the boards of two is- 
suers, who offered three negotiated new 
underwritten issues during this period, Stone 
& Webster neither managed nor co-man- 
aged any of them. Proof against others of 
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these nine defendant firms can be analyzed 
in like manner. 


As to three of the defendant firms, First 


Boston, Harriman Ripley, and Union Se- 
curities government counsel claims that, 
despite the absence of documents intro- 


duced against these firms on the director- 
ships issue, there is some significance in the 
static data, or other proof. 


* * * 


Some FurtHER INTERIM OBSERVATIONS 


It is because the allegation of domination 
and control of issuers presents one of the 
fundamental and crucial controverted issues 
of fact in the case, that I have gone to such 
pains to review the evidence in detail and 
in this comprehensive fashion. After all the 
talk about domination and control of issuers 
which is to be found in the TNEC hearings, 
and in the course of other investigations by 
numerous public officials over the years, it 
was to be expected that substantial evidence 
would be produced at this trial in support 
of the specific and detailed allegations in 
the complaint on this subject. Certainly 
there was nothing to prevent government 
counsel from having access to every living 
witness and every shred of documentary 
evidence in existence. Partners, officers and 
employees of investment banking houses 
were subject to subpoena before the Grand 
Jury, which considered these issues for 
many months but found no indictment 
against any of the defendants. While I was 
adamant in refusing to permit any prying 
into the proceedings before the Grand Jury, 
and would take the same position if I were 
to go through this whole weary process 
again, there is ample indication in the long 
record now before me to indicate that truck- 
loads of documents were produced before 
the Grand Jury. The precise number of the 
hundreds of thousands of documents, from 
the files of issuers and defendant and non- 
defendant investment banking houses, which 
were examined, tabulated and photostated 
by government investigators, will probably 
never be known. The intimate and confi- 
dential character of hundreds of the docu- 
ments in evidence would seem to indicate 
that there was no suppression of evidence 
whatever by anyone. 

And yet, as is shown by the detailed 
summary just concluded, the result is noth- 
ing but a hodge-podge of confusion. Mons 
parturibat deinde murem prodidit. No judge 
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or court could possibly make a finding of 
domination and control of the financial 
affairs of issuers, by defendants or anyone 
else, on the basis of such proofs. The myth 
of domination and control of issuers by 
investment bankers, at least in the post- 
Securities Act period with which we are 
principally here concerned, which was fos- 
tered by the ex parte TNEC proceedings 
and blown up by the long continued propa- 
ganda in favor of compulsory public sealed 
bidding should, perhaps, be given a decent 
burial and quietly laid to rest. 

There is further significance, however, in 
this discussion of the evidence on director- 
ships. It illustrates the method pursued, 
and the strategy and tactics employed, in 
a documentary case such as this. Mere 
fragments are culled from a host of miscel- 
laneous documents, in complete disregard 
of the transactions revealed by the context 
in which these words or phrases are used. 
But mere “words” are as empty air. The 
facts concerning the transactions in the 
course of which these “words” are used 
must constitute the building materials out 
of which court judgments are constructed. 


Moreover, the same clear indication of 
the lack of any combination or concert of 
action by and between the seventeen de- 
fendant firms, which appeared in connection 
with the consideration of the evidence on 
the so-called price-fixing phase of the case 
and the operation of the syndicate system, 
is found again in the proofs relating to 
alleged domination and control of the 
financial affairs of issuers and the use of 
directorships and proxies. In a circum- 
stantial evidence case of this character the 
lack of such joint action on these important 
and basic issues cannot fail to be matter 
of grave consequence. 


PART V 
Tue “TRIPLE CoNcEPT” 
The definition of “traditional banker” 
contained in paragraph 22 (II) of the 


complaint will be hereinafter referred to. 
The “triple concept” is alleged in para- 
graphs 44 and 45. Thus, omitting the ref- 
erences in subdivisions A (1) and (5) which 
relate to the syndicate system, discussed in 
Part III of this opinion, paragraph 44 (A) 
of the complaint as amended alleges as 
follows: 
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“44. The conspiracy has consisted of a 
continuing agreement and concert of ac- 
tion among the defendants, the substan- 
tial terms of which have been that 
defendants: 


“A, Agree not to compete among 
themselves for and in the merchandis- 
ing of security issues, and to divide 
among themselves, on a mutually satis- 
factory basis, the merchandising of the 
security issues obtained by each of the 
defendant banking firms from issuers, 
among other means— 


“(2) By recognizing and deferring 
to the claims of the defendant tradi- 
tional bankers to manage and co-man- 
age and control the merchandising of 
the securities of particular issuers. 


“(3) By determining their respective 
participations and positions in buying 
groups in accordance with the concept 
of historical position. 

“(4) By reciprocally exchanging par- 
ticipations in the buying groups which 
they manage. 


The reference to the same subject in 
paragraph 45 as amended is as follows: 


“45. During the period of time covered 
by this complaint, and for the purpose 
of forming and effectuating the con- 
spiracy, the defendants, by agreement 
and concert of action, have done the 
things they agreed to do as hereinabove 
alleged, and, among others, the following 
acts and things: 


“A. Defendants formulated and 
adopted, subsequently operated, and 
now operate pursuant to, among others, 
the following restrictive customs and 
practices: 


“(1) Whenever an issuer agrees to 
permit one of the defendant banking 
firms to manage the merchandising of a 
security issue, the other defendant 
banking firms recognize this as estab- 
lishing a continuing banker-client rela- 
tionship and recognize such firm as the 
traditional banker for the issuer, ex- 
clusively entitled to act thereafter for 
the issuer in merchandising its future 
security issues. A defendant tradi- 
tional banker’s recognized exclusive re- 
lationships in this respect continue 
indefinitely and, upon dissolution or re- 
organization of an investment banking 
firm acting as traditional banker, the 
other defendant banking firms agree as 
to which defendant banking firm or 
firms, if any, they will thereafter recog- 
nize as the successor or successors to 
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the previously recognized relationships 
of such firm as traditional banker. 
When one of the defendant banking 
firms is the traditional banker for an 
issuer, none of the other defendants 
will discuss or undertake the merchan- 
dising of new security issues for that 
issuer. Defendant banking firms ob- 
serve an ethic not to compete and re- 
fuse to ‘poach on each other’s preserves.’ 


“(3) Defendant banking firms, in 
forming buying groups, select on a 
reciprocal basis, other defendant bank- 
ing firms as underwriters. Over a pe- 
riod of time, the amount of gross 
spreads which one of such firms en- 
ables another to earn by selecting it for 
participation in buying groups is sub- 
stantially equivalent (with due allow- 
ance for differentials in prestige and 
underwriting strength) to the amount 
of gross spreads it has earned in the 
same period of time, as a participant 
in buying groups formed and managed 
by such other firm. Each defendant 
banking firm keeps a reciprocity record 
to show the business it has given to 
each of the other defendant banking 
firms and the business it has received 
from each of such firms. 


“(4) Defendant banking firms claim 
and accord to each other a continuing 
right to participate in the merchandis- 
ing of all of the security issues of a 
particular issuer by respectively de- 
manding and receiving from each other 
recognition of their historical position 
with respect to such issues. Once a 
defendant banking firm has been se- 
lected as an underwriter in a buying 
group formed to merchandise a security 
issue, it is recognized by the other 
defendant banking firms as having cer- 
tain proprietary rights or _ historical 
position and is granted an opportunity 
to participate in every buying group 
thereafter formed to merchandise future 
security issues of the same issuer, and 
the extent of the participation and 
group position offered to such firm is 
usually the same. The historical posi- 
tion of an investment banking firm de- 
volves through ‘inheritance’ upon the 
defendant banking firm or firms agreed 
upon by defendants as successor or 
successors of such firm. 


“(5) The defendant banking firms 
employ their traditional banker and 
historical position concepts as devices 
to exclude other investment bankers 
from participation in the buying and 
selling groups they form and manage. 
Whenever such exclusion is not pos- 
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sible or practical, they avoid, or attempt 
to avoid, competition by inducing pos- 
sible competitors to join with them in 
their buying groups.” 

Plaintiff wholly failed to prove the “reci- 
procity” part of the “triple concept” as 
appears in the introductory part of this 
opinion under the sub-title, Certain Alleged 
Unifying Elements Abandoned or Dis- 
proved, which precedes Part I.’ 


SEMANTICS 


It must now be plain that a goodly por- 
tion of the time spent in formulating the 
complaint, and preparing for the presenta- 
tion of the government’s case at the trial, 
was devoted to semantics. There is a cer- 
tain amount of this in every case; and the 
subject need not long detain us. Here we 
need only briefly comment on the subject 
by way of background to the discussion of 
the “triple concept” and “successorships.” 

Counsel for certain of the defendant firms 
assert that some of the fundamental mis- 
conceptions of counsel for the government, 
relative to the simple ABCs of the invest- 
ment banking business, arose from an 
overly-persistent reading of the TNEC 
proceeds, where, it is claimed, those who 
conducted the proceedings sought to put 
into the mouths of the investment-banker 
witnesses, words carefully selected for their 
“dynamic power,’ seemingly innocent enough 
on their face, but having a hidden, but 
nevertheless very real, opprobrious mean- 
ing, detrimental to the interests of invest- 
ment bankers. From an examination of the 
various extracts from testimony given in 
the TNEC proceedings by witnesses con- 
nected with defendant firms and others, I 
cannot find this charge substantiated, al- 
though the ex parte character of the 
investigation and the absence of any oppor- 
tunity given to the investment bankers to 
state their side of the case, together with 
what often seems to me to be an unfair 
sort of questioning of the witnesses, give 
me the impression that the TNEC pro- 
ceedings can scarcely be considered as a 
repository of uniformly dependable in- 
formation on the subject of what invest- 
ment bankers did generally in the 30s and 
prior thereto. This view is supported, at 
least to some extent, by the absence of any 
conclusions or recommendations on the 
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subject of investment banking in the TNEC 
Report, and the similar absence of any 
reference to investment banking in any of 
the 43 monographs published by the 
ERNE G4 
That the draftsmen of the complaint, and 
government counsel in the pretrial proceed- 
ings, and during the trial, persistently used 
words of the character above described in 
their references to various acts and trans- 
actions of the several, separate defendant 
firms, is too clear for reasonable debate. 
It cannot fairly be said that there was any 
general currency among investment bank- 
ers, defendant or non-defendant, of such 
words or phrases as: “caretaker” accounts, 
“infiltration” of boards of directors, “red 
flag,” “signpost” or “reciprocity.” True it 
is that the words “reciprocity” or “reci- 
procal”’ appear two or three times, but that 
is without significance; and the others are 
mere characterizations of counsel, which 
are repeated so often, sometimes in ques- 
tions put to witnesses giving testimony on 
deposition, and sometimes in argument or 
colloquy, that, unless one is watchful, it is 
easy to get the impression that the defend- 
ants, or some of them, brought these words 
into the case. 
On the other hand, some of the words, 
such as “regular banker,” “historical posi- 
vs ” “Successor,” “predeces- 


tion,” “inheritance, 
< “satisfactory relationship” do 


sor” and 
appear in documents or in testimony of 
such a character that the words cannot be 
considered as having been suggested by 
counsel for the government. One of the 
questions in the case, which can only be 
resolved after a careful consideration of the 
evidence as a whole, has to do with the 
frequency with which such words are used, 
and by whom, and with what meaning. It 
must constantly be borne in mind that the 
essence of the charge is the alleged com- 
bination, conspiracy and joint action of the — 
seventeen defendant firms. 

It is alleged in the complaint that “tra- 
ditional banker” is “the term used by de- 
fendant banking firms to describe an 
investment banker who has managed and 
participated in one or more syndicates to 
purchase the security issues of a particular 
issuer on a negotiated basis.” I find against 
the government on this. None of the 
very numerous documents emanating from 


1See supra, pp. 9, 11-12 [pages 68,789, 68,790, 


herein]. 
2See supra, pp. 184-5 [not reproduced]. 
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the files of one or another of the defendant 
firms contains this phrase. While Joseph 
H. King of Union Securities and Henry L. 
Bogert of Eastman Dillon gave some testi- 
mony on deposition to the effect that they 
had heard the term used, I am inclined to 
give more weight to the testimony of Har- 
old Stanley on the point, in view of the 
state of the documents. If, after examining 
hundreds of thousands of miscellaneous 
documents in the files of defendant firms, 
and of issuers, many of them of the most 
intimate and confidential character, not a 
single document containing this term could 
be unearthed, this is strong corroboration of 
Stanley’s statement that he first heard the 
term during the TNEC proceedings in 1939 
and 1940. It has been bandied about to 
such an extent since then that a certain 
amount of confusion on the subject is not 
to be wondered at. 


When I inquired about the references to 
‘satisfactory relationship” in connection 
with the “triple concept,” I was told by 
government counsel that “satisfactory re- 
lationship” and “traditional banker” meant 
the same thing. As I pondered on all this, 
after it had been explained by government 
counsel that “successors” and ‘“predeces- 
sors” as alleged did not mean real suc- 
cessorship but were all part of a species of 
conspiratorial lingo, I had a vague notion 
that plaintiff’s theory was that “satisfactory 
relationship” was some sort of double-talk 
claimed to be used by “the defendants” for 
“traditional banker,’ and that this was 
equally true of the “negotiation” of a price 
for a security issue, the description by in- 
vestment bankers of themselves as “ex- 
perts” and the issuers as “clients,” and of 
the references in the depositions by various 
investment bankers connected with some of 
the defendant firms to the investment bank- 
ing business as having “professional charac- 
teristics.” So also, selecting as a basis 
for the assertion a word used by Harold 
L. Stuart in his testimony before the 
ICC, the description in depositions by 
these witnesses of the extensive work done 
by investment bankers in formulating plans, 
shaping up issues and discussing financial 
matters with issuers, is referred to by goy- 
ernment counsel as “bunk.” Quotation 
marks placed around many of the words 
in government briefs filed during the first 
year or so of the trial, when viewed in 
retrospect, strongly support the view that 
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government counsel claimed that “the de- 
fendants” used words with hidden mean- 
ings. But the multiplicity of the issues and 
the general confusion prevented me from 
understanding the matter sufficiently to in- 
sist upon some clarification by counsel for 
the government. At last, during the con- 
necting statements by government counsel, 
at the close of the taking of the govern- 
ment’s proofs in support of its charge, I 
began to see clearly that what had been 
insinuated from the beginning was that 
these seventeen defendant firms were in 
every sense of the word conspirators, con- 
sciously engaged in an illegal undertaking, 
and that they had ingeniously devised a 
language all their own to conceal their 
operations, just as counterfeiters or boot- 
leggers might use a sort of canting speech. 
From this point of view, talk about “‘satis- 
factory relationships” would be a cover-up 
for “traditional bankers,” “negotiation” of a 
price for an offering of securities would 
mean a price forced upon an issuer under 
the control and domination of the “tradi- 
tional banker,’ references to “inheritance” 
and ‘‘successors” and “predecessors” would 
mean, to the initiates, the foisting upon an 
issuer of an investment banking firm which 
had been selected by the co-conspirators to 
take over the conspiratorial “rights” of 
some banking house, and member of the 
conspiracy, which had been forced by the 
Glass-Steagall Act to give up investment 
banking; and every time one of the co- 
conspirators in testimony or in a document 
mentioned a sense of responsibility to the 
public, or a duty to be “fair” to investors, 
or referred to “ethics” or “professional 
characteristics” of the business, or indicated 
any disposition to do other than selfishly 
feather his own nest, this was deceitful talk, 
a sort of special language agreed upon and 
designed by the co-conspirators to cover up 
their real purpose, which was to surround 
the entire operations of the investment 
banking industry with a series of unlawful 
restraints, and monopolize “the cream of 
the business” for themselves. 


At the close of the evidence such charges 
seemed extravagant, and the then chief trial 
counsel for the government, whose under- 
standing of the early proceedings was 
naturally limited, as he first came into the 
case in the fall of 1952, vigorously denied 
that such insinuations had ever been in- 
tended. But they may again rear their 
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ugly heads; and it is well to have every- 
thing out in the open. 

This brings me to one of the most re- 
markable and one of the most significant 
shifts of theory made by counsel for the 
government. The “traditional banker” alle- 
gations of the complaint are clear and un- 
ambiguous. When one of the defendant 
firms managed an issue of securities for an 
issuer, it was charged that he thus became 
the “traditional banker,’ and that “the 
other defendant banking firms recognize 
this as establishing a continuous banker- 
client relationship and recognize such firm 
as the traditional banker for the issuer, 
exclusively entitled to act thereafter for the 
issuer in merchandising its future security 
issues.” This made sense in a practical, 
work-a-day world of profit-seeking business 
men; it was workable, assuming the “pay- 
off,’ by the practices of “historical position” 
and “reciprocity,” all of which are also 
alleged in the complaint, as we have already 
observed. It made sense vis-a-vis the Sher- 
man Act, too, because it was patently arti- 
ficial and could not reasonably be accounted 
for as a normal and to-be-anticipated result 
of the ebb and flow of natural, unrestrained 
competitive effort. All a member of the 
conspiracy would be required to do would 
be to consult one of the standard security 
manuals, see which, if any, member of the 
seventeen alleged conspiratorial firms, or 
other alleged co-conspirator, had managed 
the last issue of the issuer under considera- 
tion, and he would then know that he was 
supposed not to compete for the business 
of that issuer, but rather to defer to his 
co-conspirator, who thus clearly appeared 
to be the “traditional banker.” It is also 
clear from the allegations of the complaint 
quoted in the preliminary portion of this 
part of the opinion, that the “triple concept” 
only applied as between the seventeen de- 
fendant firms and to other firms who had 
joined the combination and conspiracy and 
who were referred to throughout the trial 
by government counsel as “co-conspirators.” 
It would not matter whether or not the 
relationship between the issuer and the 
“traditional banker” was “satisfactory,” or 
slightly impaired or wholly bad. Even if 
the relationship was so bad as to be prac- 
tically non-existent, one would be forced to 
infer from the allegations of the complaint 
that no member of the conspiracy could 
compete for the business previously done by 
the “traditional banker,’ without some new 
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agreement among the co-conspirators, such 
as the obtaining of “clearance” or “per- 
mission” from the “traditional banker.” 

This “concept” of “traditional banker’ was 
so thoroughly demolished during the trial 
that counsel for the gcvernment, during 
the connecting statements at the close of 
the government’s case, virtually abandoned 
the theory of the complaint and urged upon 
me a new and quite different theory, de- 
scribed as “this lesser chazge,” claimed in 
some way to be included in the “greater” 
one alleged in the complaint. This “lesser 
charge” was that there was a “code” among 
the co-conspirators according to the terms 
of which the “traditional banker” was the 
one who had brought out the last issue, 
providing his relationship with the issuer 
was still “satisfactory.” Sometimes this is 
referred to merely as an “ethic” to the 
effect that members of the conspiracy “will 
not interfere with satisfactory relationships, 
so long as they remain satisfactory,” with- 
out reference to the leadership of the last 
security issue of the issuer; and there are 
numerous references by government coun- 
sel to alleged refusals by defendant firms 
to interfere with “satisfactory relationships” 
where the defendant firms claimed to have 
the “satisfactory relationships” had not 
managed the last prior security issue. 
These twists and turns are very confusing 
and they led to much argument which need 
not be summarized. That they indicate 
some fundamental weakness in the central 
theme of the government’s case seems 
probable. 

But I cannot enter upon a discussion of 
the evidence relating to the “triple concept” 
without first pausing to appraise the effect 
of this fundamental change of theory. In 
the first place it dilutes the charge to such 
an extent as to make it almost impossible to 
conceive of the existence of any such con- 
spiracy. How is one to know with any 
degree of certainty whether in a given situ- 
tion the relationship between the issuer and 
the investment banker who brought out the 
last issue has continued to be “satisfac: 
tory’? Then, too, there are so many dif- 
ferent degrees of “satisfactory relationships” 
that, on the same set of facts one person 
might infer that the relationship was “‘sat- 
isfactory,’ and another might reach the 
opposite conclusion. No standard is even 
suggested. Moreover, the plaintiff has the 
burden of proof, and it would seem that the 
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very least the law should require by way 
of evidence to support this “lesser charge,” 
is proof by plaintiff, in respect to a given 
issuer, that the relationship between the 
issuer and the investment banker who 
brought out the last issue has or has not 
continued to be “satisfactory,” as govern- 
ment counsel endeavor to demonstrate that 
there is a deferral to the “traditional bank- 
er” on the one hand, or endeavor to explain 
competition by one of defendant firms, on 
the other. Surely there can be no pre- 
sumption on a subject such as_ this, 
especially where the initial “satisfactory re- 
lationship” is proved by nothing more than 
evidence that the alleged “traditional bank- 
er’ managed the last issue. 


Then, too, proof of the operation of the 
conspiratorial scheme as alleged in the com- 
plaint would disclose a pattern of behavior 
far removed from anything which could 
be considered as due to normal, ordinary 
business judgment, whereas evidence sup- 
porting the new and “lesser charge” might 
do little more than show that investment 
bankers, like people in other lines of busi- 
ness, only go after business that they have 
some reasonable expectation of securing, 
which is pretty close to the exercise of 
normal and ordinary business judgment. 


It is difficult to put out of one’s mind the 
thought that this “lesser charge” is nothing 
more than a maneuver to cover up the lack 
of evidence to support the charge as formu- 
lated in the complaint. Anyone can see 
that, if the relationship between an issuer 
and an investment banking house is such 
that the investment banking house has 
brought out a long and continuous series of 
issues, and goes back uninterruptedly for 
many years, as in some of the instances 
already described in his opinion, it would 
be a mere waste of time for another invest- 
ment banking house to formulate elaborate 
plans for future financing and otherwise 
do the things necessary to be done, in order 
seriously to compete for the business of 
that issuer. It is little wonder that, under 
such circumstances, many of the witnesses 
who testified on deposition said that they 
would not go after such business, they 
would not waste their time. After all, as 
testified by Harold L. Stuart, there is no 
point in doing this sort of thing unless “in- 
vited” to do so by the issuer, who generally 
resents the ringing-door-bell type of 
approach. 
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If what is complained of is merely that, 
as a result of successful competitive effort, 
the seventeen defendant firms have too 
large a slice of the business, “more than 
their fair share’ as it were, whatever that 
may mean, then the avenue of approach 
would seem to be to the Congress for new 
legislation on the subject, as was done in 
the case of public utility holding companies, 
prior to the passage of the Public Utility 
Holding Company Act of 1935. 


In the view of government counsel, this 
new maneuver provides a solution for all 
their difficulties. Thus, without calling a 
witness to describe the negotiations or the 
attendant circumstances or anything else, 
government counsel would place the de- 
fendants in the following dilemma. If the 
documents or deposition evidence show 
competition by one or more of the defend- 
ant firms for the business of an issuer 
whose last security issue was managed by 
another defendant firm, this shows that the 
relationship of that firm with the issuer 
could not have been “satisfactory,’ espe- 
cially if the competing defendant firm 
succeeds in getting the management or co- 
management of the next issue. On the 
other hand, if the defendant firms do not 
compete for the business, then they are 
“deferring” to the “traditional banker.” It 
is difficult to take this seriously. 


Furthermore, how is the new theory 
about “satisfactory relationships” to fit into 
the allegations of the complaint as amended 
with reference to “predecessors” and “suc- 
cessors”? At the beginning I was told 
that the conspirators parcelled out among 
themselves by agreement the conspiratorial 
“rights” possessed by the various banking 
institutions who were members of the con- 
spiracy, but who had to drop out on June 
16, 1934, when the Glass-Steagall Act took 
effect. How is one to “inherit” a “satis- 
factory relationship,’ which must neces- 
sarily be of a personal character, as between 
specific individuals or groups of individ- 
uals? Moreover, a “relationship” is a two- 
way street; it would not be practicable for 
investment bankers to agree among them- 
selves as to which one as “successor” would 
have at any time an “existing satisfactory 
relationship” with an issuer, unless the lat- 
ter is also a party to the scheme, which is 
not claimed. 


But let us for the moment lay aside these 
shifts of theory and examine in detail plain- 
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tiff’s specific contentions as made at the 
close of the evidence, and the state of the 
proofs relative thereto. 

At various parts of this large record are 
to be found very numerous instances of 
competition by each and every one of the 
principal defendant firms, and by the others 
as well, which are contradictory of the 
existence and operation of the alleged 
“triple concept.” Only an opinion of in- 
ordinate length and prolixity could cover 
even a sampling of this competition, which, 
in view of the many issuer situations which 
are the subject of extended comment here- 
in, seems unnecessary. General findings 
relative to such competition by the several 
defendant firms may be submitted in due 
course. The evidence pertaining to the 
“traditional banker” part of the case, how- 
ever, which we are about to discuss, must 
be evaluated against the extensive back- 
ground of the competition just referred to. 

The inferences to be drawn from the 
words and phrases emphasized by govern- 
ment counsel depend in no small measure, 
as government counsel have contended 
from the beginning, upon the state of the 
proofs as a whole. We shall find that the 
fatal, underlying defect in the approach 
by government counsel, which affects each 
of the principal factual supports of the 
theory of an integrated, over-all combina- 
tion and conspiracy as alleged, is the mis- 
conception of the facts relative to the 
functioning of the entire investment bank- 
ing industry, which has already been 
pointed out. Just as the operation of the 
syndicate system of today is the result of 
many decades of gradual, functional growth 
and development, so also will it be found 
that the habits and preferences of issuers 
and the whole pattern of competitive be- 
havior of these seventeen defendant firms 
and other investment bankers as well, such 
as Halsey Stuart, are likewise the result of 
a similar gradual, functional growth and 
development. At the very heart of the case 
lies the fundamental principle which is 
implicit in every anti-trust case, and which 
government counsel have never disputed, 
that the Sherman Act was not designed to 
compel businessmen in any industry to 
compete in any particular way, but rather 
to break up and dissolve monopolistic or 
restraining combinations, conspiracies or 
agreements not to compete. 
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“HISTORICAL PosITION” 


After some vacillation on the subject on 
the part of government counsel, it is now 
agreed by all that the “reciprocity” and 
“historical position” parts of the “triple 
concept,’ even if proved, would not in 
themselves give any offense to the Sher- 
man Act. In other words, if the proof 
fails as to the “traditional banker” feature 
of the “triple concept,” the others have 
no significance. 


The evidence concerning “historical posi- 
tion” puzzled me for a long time, and the 
situation was not cleared up until after I 
heard the testimony of Harold L. Stuart. 
The competition for participations in the 
various underwritings, and to some extent 
even for positions in the selling groups, is 
intense, as many of the investment banking 
houses have large selling organizations and 
they need a constant and substantial amount 
of securities to sell. The documents are 
full of such words as “claims” and “rights,” 
sometimes based upon work done in the 
past in connection with the distribution of 
the securities of a particular issuer, but 
more generally based upon the underwriting 
position of the claimant in the last or some 
previous security issue by the same issuer. 
There is a good deal of dissatisfaction with 
the participations which are finally allotted, 
and practically every investment banker 
seems always to be using various argu- 
ments to get a better position than before, 
or at least a position which is no worse than 
before. 


At first blush one would suppose that the 
assertion of a “claim” or “right” to a certain 
position, based on the records of the prior 
issues, would indicate some sort of under- 
standing or agreement. But this seemed 
hardly consistent with the fact that an in- 
vestment banker who had at any time in 
the past participated in the underwriting of 
an issue of the particular issuer, seemed to 
have the “right” to make the “claim,” no 
matter how long ago he had thus parti- 
pated and wholly irrespective of the fact 
that there had been numerous intervening 
issues in which he had not participated at 
all. If they all made “claims” there would 
not be enough participations to satisfy the 
“claims.” While there might be some 
“declinations,” one could never be certain 


of that. Moreover, such ‘claims’ were as- 
serted by defendant and non-defendant 
firms alike. 
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Several partners or officers of some of 
the defendant firms had testified on deposi- 
tion that the references in the documents 
to “claims” or “rights” were really in the 
nature of arguments supporting the re- 
quests for participations, and that these 
were “considered,” together with all avail- 
able relevant data affecting distributing 
ability and underwriting strength, and a 
decision made strictly on the merits. I was 
skeptical about this before I heard Stuart’s 
testimony. 

I questioned Stuart on the subject and 
iound that the fact was as some represen- 
tatives of defendant firms had already tes- 
tified on deposition; and a further study of 
the documents shows that this testimony 
is thoroughly in accord with the general 
tenor of the documents which, more often 
han not, set forth arguments which go to 
the merits in support of their “claim.” 
Moreover, “claims” based on “historical po- 
sition” are made throughout the industry 
as a whole, and not by any single group, 
such as the seventeen investment banking 
houses made defendants in this case. 


The upshot of the matter is that a partici- 
pant in prior issues has already had expe- 
rience in the distribution of the securities 
of that particular issuer and thus must 
know a good deal about the company and 
the type of investor, individual or institu- 
tional, who would be in the market for 
securities of this character; and the very 
fact of prior participation as an underwriter 
is some indication of sufficient underwriting 
strength to support the risk involved. Ac- 
cordingly, it would not be fair to deny 
him a reasonable hearing on his application 
for a participating position similar to or 
better than the one he had before. Hence, 
in the patter of the trade, he is said to have 
a “right” to present his “claim.” Stuart 
waxed quite eloquent on the subject, using 
such expressions as “moral right” and “de- 
cent commercial ethics.” But, as I had 
already been informed by the others, the 
catch is that neither the manager nor the 
issuer, to whom these “claims” are not in- 
frequently addressed, is under any obliga- 
tion to honor the claim. All that is 
required is that the “claim” be “given con- 
sideration,” which means a consideration of 
the whole picture on the merits, including 
present underwriting strength, past per- 
formance, improvement or deterioration in 
distribution facilities and so on. Stuart 
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evidently considers it morally wrong to 
exclude a participant who has been doing 
“a good job.” There is nothing conspira- 
torial about this; and I find no discrimina- 
tion against non-defendant firms, despite 
the considerable number of letters written 
by a few of the defendants to non-defend- 
ant firms, which give as an excuse for not 
granting or recommending participations 
the fact that there are “obligations” to 
firms who participated in the last issue, or 
too many “historical” claims, or that the 
list could not be extended beyond “those 
underwriters who participated in the vari- 
ous past issues.” These letters are mere 
“polite refusals,” calculated to give the 
least offense to the applicant. Occasionally 
a document will indicate some selfish rea- 
son for including a particular firm as a 
participant, without too much regard for 
the merits; but this is true of a very few 
defendant firms, and has little significance. 


While these “historical position” requests 
are described in the complaint as “proprie- 
tary rights” and are alleged to be “usually” 
granted, counsel for the government con- 
ceded that the most the plaintiff's evidence 
showed was that they were “frequently” 
allowed. There is no substantial evidence 
to sustain the definition of “historical posi- 
tion” in the complaint as a “term used by 
defendant banking firms to describe the 
recognized claim of an underwriter to con- 
tinue to participate in future syndicates to 
merchandise security issues of the same 
issuer.” 


At times the positions of the underwriters 
in successive issues of a particular issuer 
were the same, or more or less so; more 
often they were not. Moreover, new under- 
writers were often added to the syndicate 
which was being formed to underwrite the 
next security issue, and underwriters who 
had been participants in the syndicate 
which had underwrittei the previous issue 
were frequently eliminated. And there is 
abundant proof that issuers had the final 
say, and that in many cases the issuers 
gave directions and made suggestions rela- 
tive to including this or excluding that 
investment banking firm from the list of 
participants, or changing their positions up 
or down, as we have already had occasion 
to observe. While it is difficult to general- 
ize on the subject, however, it seems to 
me that the issuers more or less left it to 
the manager to make up the group, as the 
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manager would be in a better position to 
know who should be included. 


In instances too numerous for detailed 
discussion, both defendant and non-defend- 
ant firms were denied a participation in a 
forthcoming issue, despite, “claims” asserted 
on the basis of “historical position”; and 
even the “polite refusals’ are inconsistent 
to some extent with the theory of over-all 
conspiracy, as in most such cases, although 
the letters would indicate that the firm 
sending the letters was more or less bound 
by the “historical positions” of the partici- 
pants in the last issue, it is established by 
the static data that the underwriting groups 
being made up, or having already been 
constituted at the time the letters were 
sent, included non-defendant firms who 
had not participated as underwriters in the 
previous issue of the same issuer. 


That all managerial houses give some 
consideration to the positions and percen- 
tages of the participating underwriters in 
past issues of the same issuer seems not in 
substantial dispute. Otherwise, I do not 
see how they could make up the under- 
writing groups without lost motion, and 
considerable waste of time collecting data, 
which is necessarily reflected in the past 
positions and percentages. 


* * * 


THe ALLEGED “PRACTICE” OF ‘TRADITIONAL 
BANKER” AND “SUCCESSORSHIPS” 


As we are now dealing with the central 
theme of the government charge, I shall 
follow the course pursued when analyzing 
and evaluating the plaintiff's proofs on the 
subject of alleged domination and control 
of issuers, discussing the evidence prin- 
cipally relied on as against each of the seven- 
teen defendant firms. I shall follow the 
order in which the defendant firms are 
named in the complaint, so that reference 
can easily be made to the basic facts rela- 
tive to each firm, described, also in the 
same order, in Part II of this opinion, 
under the title, The Seventeen Defendant 
Banking Firms. 


1 See supra, p. 58 [not reproduced]. 
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ARG Val 


ALLEGED CONSPIRATORIAL OPPOSITION OF THE 
SEVENTEEN DEFENDANT BANKING FirMS TO 
“SHOPPING AROUND,” AND TO THE CAMPAIGN 
FoR Compulsory Puriic SrALep BIppING; 
AND THE ALLEGED ADOPTION OF DEVICES TO 
SABOTAGE SEC Rute U-50 anp CompuLsory 
Pusiic SEALED BIDDING IN GENERAL 


There is considerable evidence in the 
record on this subject, which was in the 
beginning said to be an important part of 
the government case, as it was supposed 
to lend support to the “traditional banker” 
concept, and also to constitute substantial 
proof of the way in which the 17 defendant 
banking firms carried out some of the 
essential terms of the conspiratorial scheme. 


The charge against “the defendants” on 
this phase of the case is comprehensive and 
has many aspects. Boiled down to es- 
sentials, government counsel undertook to 
prove: (1) that “the defendants” were 
opposed to public sealed bidding generally; 
(2) that they agreed “to prevent, restrain, 
minimize, and discredit the use of com- 
petitive bidding, private placements, agency 
purchases, and agency sales” by various 
means, and by “seeking to prevent the 
adoption by duly authorized Federal and 
State administrative agencies of rules and 
regulations requiring security issues to be 
sold at competitive bidding,” and that they 
sought to “induce” and “coerce” issuers not 
to resort to competitive bidding, private 
placements or agency transactions; and (3) 
that “the defendants” further agreed to 
“eliminate and prevent” competition for 
security issues offered at competitive bid- 
ding and “to circumvent” or sabotage the 
regulatory orders of Federal and State ad- 
ministrative agencies requiring competitive 
bidding, by “forming overly-large” «public 
sealed bidding accounts, and by the elimina- 
tion of potential competing accounts through 
the “device” of inducing leading investment 
bankers to join defendants’ accounts by 
offering them substantially equal participa- 
tions with that of the manager, and by 
reducing substantially or eliminating defend- 
ants’ management fees. 

As part of this phase of the over-all, 
integrated conspiracy and combination, “the 
defendants” are further charged with en- 
fering into an agreement to induce institu- 
tional investors to refrain from making bids 
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for security issues offered at competitive 
public sealed bidding. This will be the 
subject of comment in Part VII of this 
opinion, relating to the so-called “Pink” 
agreement. 


We need not tarry over the charge re- 
lating to private placements and agency 
transactions. This has been overwhelm- 
ingly disproved. Indeed, the effort to sus- 
tain this part of plaintiff's allegations was 
no more than perfunctory. The only firm 
thoroughly committed to opposition to 
private placements appears to be Halsey 
Stuart, which apparently would have most 
if not practically all security issues dis- 
posed of by public sealed bidding, a field 
in which Halsey Stuart, with its large 
capital, specialized pricing experience and 
know-how, has met with such conspicuous 
success. 


As with every other feature of this com- 
plicated case, we shall find that here again 
there was no joint action whatever by any 
conspiratorial combination. The views ex- 
pressed by individuals connected with a 
few of the defendant firms, and the policies 
adopted by some of them, with respect to com- 
petitive bidding and “shopping around,” are 
conceded to have been formed in good faith. 
It is not disputed that the views thus expressed 
were the genuine views of those who formu- 
lated them; nor is it claimed that they lack 
merit or were part of any artificial camouflage 
or pretense. Indeed, there is proof that these 
same views were shared by many non-de- 
fendant investment banking firms not named 
as co-conspirators, and by issuers and in- 
vestors as well. 


GENERAL VIEWS ON COMPETITIVE BIDDING AND 
THE ADVANTAGES TO ISSUERS ARISING 
Out or Continuinc BANKER RE- 
LATIONSHIPS 


Fundamentally, the contentions of gov- 
ernment counsel on this and other phases 
of the case stem from a misconception of 
the investment banking business. And yet 
the advantages to an issuer, which are in- 
cidents of a continuing relationship with a 
good investment banker, seem too obvious 
for comment. In every business the cus- 
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tomer feels that there are cogent reasons 
why he should continue with the firm 
which has rendered good service in the 
past. But with a series of security issues, 
the saving in the time and labor of the 
officers and employees of an issuer, which 
would have to be spent in teaching a new 
investment banker the intricacies of the 
business, and the financial set up of the 
company, are a matter of real consequence; 
and it must not be forgotten that many 
of the matters to be discussed are of such 
a character that company officials desire 
to have such conversations only with those 
whom they trust, and in whose integrity 
and competence they have complete con- 
fidence. 


The views expressed by Harold Stanley 
in his memorandum of November 29, 1939, 
for submission to the TNEC, make sense 
to me; the wonder is, why did the TNEC 
fail to accept it and make it part of the 
record of their proceedings." Whenever an 
investigating body, thought to have posi- 
tive views on a subject, refuses to hear the 
other side, the effect may be, at least to 
some extent, to impair the validity of the 
very proceedings themselves. In view of 
the failure by plaintiff to produce in this 
adversary proceeding any convincing testi- 
mony of the domination of even a single 
issuer by any one, or all, or any combina- 
tion of the defendant firms, it is interesting 
to read Stanley’s denial of “banker domina- 
tion,’ and his forthright challenge on the 
subject, which follow: 


“One critic has recently gone so far 
as to say that, even though competitive 
bidding has some disadvantages, it should 
be made universal because it is the only 
way in which companies can be freed 
from ‘banker domination.’ Whatever may 
have been said pro and con about the 
existence of so-called ‘banker domination’ 
in the past, the truth is that it simply 
does not exist to-day, and any contention 
to the contrary must be based only on 
ignorance or wilful misinterpretation of 
the facts. Allegations of ‘banker domina- 
tion,’ like those of the ‘spider web’ theory 
of control, have been repeated so often 
and arbitrarily, and so fancifully, that 
they shape the thinking on economic 


1 Numerous documents were placed in evi- 
dence in this case by government counsel, 
chiefly in the nature of compilations of statisti- 
cal data, which had been prepared by some of 
the defendant firms at the request of and sent 
to Morgan Stanley. While it was claimed by 
government counsel that this indicated some 
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monopoly power, it soon became evident that 
the information had been solicited in an en- 
deavor to fulfill demands by the TNEC for this 
information, and that no inferences of con- 
spiratorial combination or monopoly power 
were justified. 
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questions of many well-meaning and in- 
teligent citizens who have never stopped 
to analy ze the matter or who have had 
little opportunity to form their own views 
about industry at first hand. For the 
most part such talk has been advanced 
by persons who have had no practical 
experience in banking or in industry and 
by Setar intent on creating sentiment 
for the abolition of private enterprise.” 


Morgan Stanley and Kuhn Loeb had op- 
posed competitive bidding for years and 
had refused to submit sealed bids, perhaps 
with some exceptions in the case of Kuhn 
Loeb; and representatives of each had in- 
sisted on the advantages which accrue to 
issuers from continuing banker relation- 
ships. As early as October 25, 1922, and 
long prior to the ruling with respect to 
equipment trust certificates, Kuhn Loeb had 
submitted a lengthy memorandum to the 
ICC on “The Marketing of American Rail- 
road Securities,” opposing compulsory pub- 
lic sealed bidding. Individuals connected 
with a few of the other defendant firms had 
expressed somewhat similar views. Edward 
B. Hall of Harris Hall took the same 
position in a speech he made as president 
of The Investment Bankers Association at 
the Bond Club of New York on April 21, 
1937. This had nothing to do with any 
conspiracy. 

Without attempting again to consider the 
evidence applicable to each of the 17 de- 
fendant firms, it will suffice to say, that as 
to some there is no proof in the record that 
they had formulated any policy or enter- 
tained any views on the subject, and as to 
others, the stipulated static data prove that 
they actively managed and participated in 
numerous public sealed bidding accounts, 
long before public sealed bidding was made 
compulsory as to certain types of securities 
of certain classes of issuers hereinafter re- 
ferred to. 


THE Eston—YoOuNG—HALSEY 
Stuart CAMPAIGN 


The less said about the fight for com- 
pulsory public sealed bidding the better. It is 
an unsavory subject. Success, to the extent 
covered by the SEC Rule U-50, effective 
May 7, 1941, concerning the securities of 
issuers affected by the Public Utility Hold- 
ing Company Act of 1935, and by the ruling 
in Ex parte 158* by the ICC, effective July 
1, 1944, relative to debt issues of railroad 
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securities, came partly as the result of argu- 
ments addressed to the merits, but partly 
also, and in no small measure, as the result 
of a campaign of misrepresentation and 
pressure, political and otherwise, described 
by Young as “putting the heat on,” in 
which revenge for real or fancied wrongs 
played no small part. 

The idea perhaps originated with the loss 
of the Insull business by Halsey Stuart, 
which in the 1925-1931 period had amounted 
to the amazing total of $2,250,000,000. 
Whether or not such was its origin, the 
campaign was in full swing shortly after 
the purchase by Halsey Stuart and Otis of 
a $30,000,000 issue of Chesapeake & Ohio 
Refunding and Improvement Mortgage 
Bonds on December 10, 1938. The in- 
genuity displayed by Eaton and Young, in 
outwitting Harold Stanley and Elisha 
Walker, deserves description, but I shall 
pass it by. Harold L. Stuart was unaware 
of much that was done, and later believed 
statements that Morgan eines and Kuhn 
Loeb had made a bid, whereas the proof 
before me establishes in the clearest pos- 
sible manner that they did not. 


Thereafter, in one financing after an- 
other, the pressure campaign of “putting 
the heat on,” forced one issuer after an- 
other to resort to public sealed bidding, 
despite the wishes of the management to 
negotiate with Morgan Stanley. The diff- 
culty was that there was no forum at which 
the misstatements of fact could be exposed, 
and the prospect of a public exchange of 
vituperation with Eaton and Young was 
far from alluring, to say nothing of the 
distaste for threatened stockholders’ suits, 
telegrams to political figures in high places, 
news releases and magazine articles. 


It seems a pity that the whole subject 
could not have been threshed out in a man- 
ner more in keeping with its importance to 
our national economy, rather than in such 
an atmosphere of bitter invective. While 
there is doubtless much to be said on each 
side, and the subject is far more difficult 
and complicated than one unfamiliar with 
such matters would at first suppose, it is 
clear to me that it is no part of my func- 
tion to pass on the merits of the controversy 
over competitive public sealed bidding; and 
I shall not do so. 


Morgan Stanley and Kuhn Loeb lost a 
$12,000,000 issue of Cincinnati Union Ter- 


1 (1944) 257 ICC 129. 
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minal, which came out at public sealed 
bidding on February 14, 1939, after Eaton 
and Young had “put the heat on.” Naturally 
under the circumstances, Morgan Stanley 
and Kuhn Loeb, who were working to- 
gether as a group, submitted no bid; to 
have done so would merely have played into 
the hands of their adversaries. But other 
defendant firms did submit bids. Lehman 
Brothers, with Eastman Dillon in its ac- 
count, won. First Boston, whose account 
‘ncluded Kidder Peabody, was second; and 
Halsey Stuart and Otis submitted the lowest 
bid. 


Morgan Stanley commenced a particularly 
complicated negotiation with Terminal Rail- 
road of St. Louis on February 9, 1939; there 
were frequent meetings with the Finance 
Committee and counsel, as a result of which 
the proposed issue was formulated and the 
various documents prepared. But nothing 
was of any avail against the hundreds of 
telegrams to directors, Interstate Commerce 
Commissioners, political figures, life insur- 
ance executives and the presidents of the 
16 guarantor railroads. The old misrepre- 
sentations were renewed, press releases 
given to the Associated Press, Time Maga- 
zine and newspapers; and the management 
gave in. 


The most curious feature of the whole 
affair is that it is supposed to be some 
proof of conspiracy, when it is shown not 
only that Morgan Stanley submitted no bid, 
but also that it politely refused to accept 
from the Terminal Railroad of St. Louis 
the compensation offered for its services 
rendered in formulating the plan and shap- 
ing up this complicated transaction. To 
have accepted compensation when none was 
legally due, would have furnished Eaton 
and Young with another weapon to use 
against Morgan Stanley in the next en- 
gagement, which followed shortly there- 
after. 


Had the offer been accepted, the amount 
of compensation paid would doubtless have 
been large, and perhaps government coun- 
sel expected this factor to affect my judg- 
ment. A judge, when on unfamiliar ground, 
must be careful not to infer wrongdoing, 
simply because the figures in dollars are so 
much higher than he has been accustomed 
to deal with. When, in the early stages of 
the trial, evidence was offered of the com- 
missions or fees paid to J. P. Morgan & 
Co. in connection with the Anglo-French 
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Loan in 1915, without any proof of what 
had been done to warrant the payment of 
such amounts, I inquired of counsel for the 
government whether it was claimed that 
the amount was exorbitant, as one of the 
allegations of the complaint charged that 
an effect of conspiracy was that exorbitant 
spreads had been foisted upon issuers. As 
soon as counsel for the government were 
informed that I would have to be guided 
by expert testimony on such a subject, of 
which I knew nothing, the matter was taken 
under advisement, and the charge of ex- 
orbitant spreads was later withdrawn. 


Eaton, Young and Halsey Stuart pursued 
the same tactics in connection with other 
security issues in 1939, 1940, 1941 and 1943; 
but there is no occasion to follow the 
details. 


As we shall see when we come to the 
informal conference at the SEC, attended 
by those invited to express their views re- 
lating to the then proposed Rule U-50, 
Stanley and Stuart had a conversation just 
after the conclusion of one of the sessions, 
which Stuart describes in his testimony in 
this case, as follows: 


“The Witness: I think I said to this 
effect: ‘Can’t you see by the attitude of 
the Commissioners that they are in favor 
of competitive bidding, because all you 
fellows that have been up there before 
them today, they have put you on the 
defensive?’ and he said, ‘No, I don’t 
think so,’ he said, ‘I think we are going 
to beat it’ I think that was it.’ 


Stanley would not have felt so confident 
had he known that Stuart had, according 
to his testimony before me, been assidu- 
ously conferring with the SEC commis- 
sioners and members of the staff, over a 
long period of time, explaining the virtues 
and advantages of public sealed bidding. 
Stuart knew that his persistent and long 
continued efforts had succeeded in impress- 
ing the very men who, thereafter, were not 
convinced by the arguments made at the 
opeu hearing by Stanley and the other in- 
vestment bankers, defendants and non- 
defendants, and institutional investors, who 
were in attendance in response to the invita- 
tion to come and express their views. 


It will serve no useful purpose to trace 
further the trail of the Eaton-Young-Halsey 
Stuart campaign, except to say that after 
their initial success before the SEC with 
Rule U-50, this combination redoubled their 
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efforts until they were rewarded by the 
much more significant victory evidenced by 
the ICC ruling in 19442 


RESPONSES TO REQUESTS FROM SEC 10 Ex- 
PRESS VIEWS RELATIVE TO PROPOSED RULE 
U-50 AND FurTHER AMENDMENTS 
TO RULE U-12F-2 


On December 28, 1938, pursuant to au- 
thority found in the Public Utility Holding 
Company Act of 1935, the SEC promulgated 
Rule U-12F-2, effective March 1, 1939. It 
contains elaborate provisions, and was 
amended from time to time. We are con- 
cerned only with a reference therein to a 
requirement that, under certain states of 
fact, no payment of an underwriter’s fee 
would be approved where “there is liable 
to be or to have been an absence of arm’s- 
length bargaining with respect to the trans- 
action.” In the course of time various 
applications for exemption were made to 
the SEC, and these were occasionally granted 
on condition that there be “shopping around” 
among a number of investment banking 
houses, rather than a negotiation solely 
with the firm which had brought out prior 
issues. This proved in practice to be un- 
satisfactory to all concerned. Accordingly, 
on March 4, 1940, the Public Utilities Divi- 
sion of the SEC sent out form letters, en- 
closing a copy of Rule U-12F-2, stating 
“Wiel "are willing to consider tech- 
niques which may be less burdensome from 
the standpoint of the issuer and more 
effective from the standpoint of the Com- 
mission,” in meeting the requirement of 
competitive conditions and arm’s-length bar- 
gaining. The numerous investment bankers 
to whom this letter was sent were invited 
“to submit not later than March 18, 1940, 
a written memorandum,” relative to a ques- 
tion asking for suggestions concerning 
methods which might be used to attain the 
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desired end. The letter itself described 
“one method, in addition to the present 
‘affiliate’ rule... has been a requirement 
of proof, that the issuer has ‘shopped 
around’ among investment bankers for the 
most favorable terms.” Another method is 
the possible “use of sealed bids.” The letter 
adds “There may well be others.” 


Incredible as it may seem, the written 
replies to this formal invitation by an ad- 
ministrative body of the United States 
Government, asking citizens to express their 
views on a subject which vitally concerned 
their property interests, were offered in 
evidence by government counsel as some 
proof of the existence of the conspiracy 
charged in the complaint, despite the fact 
that it is not questioned but that the views 
expressed were honestly held and were sub- 
mitted in good faith. 


Hall, of Harris Hall, wrote: 


“We think that ‘shopping around’ for 
terms is a particularly unintelligent ap- 
proach to the question which has been 
asked.” 


A long and well reasoned memorandum by 
Blyth has this to say: 


“This suggestion [“shopping around’ ], 
if it is properly understood, ignores the 
realities involved in doing business and 
is an ineffectual and unnecessary pro- 
cedure.” 


While many of the defendant firms sub- 
mitted no memoranda, others pointed out 
that the naming a price “far in advance of 
the offering data leads to unrealistic price 
offers,” and that one could not tell what 
was being “shopped around,” as the issue 
might be in the formative stages of being 
shaped up. Certain deposition testimony 
on the subject is to the same effect, with 
greater detail. 


1 Certain comments in the ICC ruling in Ha 
parte 158, 257 ICC 129, 156, are of interest: 

“While there is a growing tendency on the 
part of railroad management to exercise its 
choice of method in the marketing of securities. 
most of the railroads continue to market the 
bulk of their securities through private nego- 
tiation with Kuhn, Loeb & Company and 
Morgan Stanley & Company. While these firms 
get by far the larger part of railroad financing, 
no facts indicating that this is due to domina- 
tion of the railroads or to any sinister relation- 
ship have been brought to our attention. In 
our 52nd annual report to Congress (1938) we 
called attention to the fact that banker influence 
on railroad managements had at times been 
marked, but not always bad, and that there 
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was little evidence that it was dominant at that’ 
time, the great railroad banker being the 
Reconstruction Finance Corporation. No evi- 
dence of banker domination of the railroads 
has been shown in this proceeding. The record 
indicates that railroads have given and continue 
to give the bulk of their business to the two 
firms because of the quality of service rendered 
and because the railroads have seen no reason 
to make a change. Nor have proponents called 
to our attention any facts showing or tending 
to show that the bankers maintain their posi- 
tion in railroad financing by distribution of 
patronage, coercion of other investment bank- 
ers, or favoritism of such bankers because of 
interlocking relationships.”’ 


{ 67,586 


68,826 


My own conclusion is that the machinery 
of “shopping around,” which favored the 
less scrupulous bargainer, had little to com- 
mend it. 


The next step was another formal invita- 
tion to attend an open conference on January 
27, 1941, at the SEC office in Washington, 
this time to express views concerning the 
contents of a Report of the Public Utility 
Division Staff, entitled “The Problem of 
Maintaining Arm’s-Length Bargaining and 
Competitive Conditions in the Sale and Dis- 
tribution of Securities of Registered Public 
Utility Holding Companies and their Sub- 
sidiaries,’ which made a strong plea for 
compulsory public sealed bidding, and at 
least to some extent must reflect the good 
work Stuart had been carrying on for some 
time with some of the commissioners and 
members of the staff, as he testified. 


Some carefully prepared memoranda were 
submitted expressing various views. Dillon 
Read thought that the SEC “has become a 
strong advocate’ and should defer action 
until the matter could be taken up at a 
public hearing “before committees of Con- 
gress.’ A committee report of the NASD 
to the Board of Governors, expressed the 
view that the proposed action “is a step 
toward the complete control by government 
of the private capital market.” Significantly, 
on the conspiracy issue, this report was 
made by a committee composed of, Francis 
Kernan, Jr., of White Weld, the chairman, 
and William H. Brand, of the Securities 
Co. of Milwaukee, Sidney P. Clark of 
E. W. Clark & Co. of Philadelphia, Albert 
H. Gordon of Kidder Peabody and Ralph 
Hornblower of Hornblower & Weeks. 


A large number of investment bankers, 
from defendant and non-defendant firms, 
representatives of insurance companies and 
others attended the hearing. They were 
urged to make themselves comfortable, “un- 
button their vests,” “put their feet on the 
table,’ “and talk in the freest possible 
fashion.” The commissioners who conducted 
the hearing would doubtless be as much 
surprised as I was, to learn that the senti- 
ments thus frankly expressed, pursuant to 
formal invitation, constitute no small part 
of the evidence offered on this trial on the 
competitive bidding issue. 


What witnesses before investigating bodies, 
administrative agencies or elsewhere, may 
say or do in carrying out an illegal scheme 


1See supra, pp. 362 ff [not reproduced]. 
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or conspiracy may of course be used, and 
should be part of the evidence proffered in 
a subsequent court proceeding, in which 
the existence of such illegal conspiracy is 
an issue. But here we are dealing with 
concededly honest expressions of opinion, 
in response to an invitation from public 
officials to state views on an important 
public question, with respect to which there 
was ample room for honest difference of 
opinion, on the merits. The witness or 
speaker, whether or not under oath, is 
placed. in the position of remaining silent, 
telling the truth about his thoughts on the 
subject under consideration, or pretending 
to agree with what he thinks the public 
officials want him to say. If the exercise 
by American citizens of their constitutional 
rights in expressing their honest views on 
public questions vitally affecting their eco- 
nomic interests, can thus be used against 
them on a conspiracy charge in an anti- 
trust suit, whither are we bound? It is all 
well enough for government counsel to con- 
cede that the individuals in question had a 
right to express their views; the fact still 
remains that, if this procedure is to be con- 
sistently followed, many will hesitate to 
come before such public bodies and express 
views at variance with what is considered, 
perhaps erroneously, likely to be, or to 
become, the official policy. The purpose of 
free speech is to bring enlightenment and 
to insure our future welfare by forthright 
discussion of any and all matters affecting 
personal liberties and property rights. One 
of the surest ways to weaken and disinte- 
grate these precious liberties, and to dis- 
courage communication between a citizen 
and his government, is to encourage such 
procedure: as was here adopted in an at- 
tempt to bolster up a charge of conspiracy. 


ALLEGED OveErRLY-LARGE SYNDICATES 
OTHER “Devices” TO SABOTAGE 
Pusiic SEALED BIDDING 


AND 


While government counsel claim that 
there were other overly-large syndicates, 
the discussion of Pacific Gas & Electric? 
will suffice. In fact there were no such 
overly-large syndicates formed by any de- 
fendant or group of defendants. 

The claim that participations were given 
equal to those of the manager, and that the 
management fees in public sealed bidding 
transactions were considerably less than 
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those paid in negotiated transactions, and 
that these were “devices” adopted by “the 
defendants” in consummation of the alleged 
illegal enterprise, finds no other support 
than the misconception of the way invest- 
ment bankers function, which has already 
been referred to. It will suffice to refer 
to what has already been written in Part I 
of this opinion. 


But what about the plight of the little 
fellow? Unfortunately for him, the record 
shows that compulsory public sealed bidding 
has made the big firms bigger, and the little 
fellow is worse off than he was before. 
This was predicted by Stanley and by 
others; but to no avail. Government coun- 
sel claim that this has no relevance to the 
case, because the Sherman Act was never 
intended “to hold an umbrella” over the 
little fellow, or the inefficient, as a protec- 
tion against competition by those more 
favored by nature or by circumstance. 
They are right about this. 


In the final triennial, 1947-1949, Halsey 
Stuart ranked No. 1, with 36.60% of the 
dollar volume of public sealed bidding 
financing. The small spreads above referred 
to have reduced the participation of the 
smaller dealers and local investment bankers. 
Under present day conditions the public 
sealed bidding accounts provide few se- 
curities for the small dealers to sell. 


The whole process of so regulating an 
industry that everyone will have a reason- 
able opportunity to secure his so-called 
“share of the business” is not as simple as 
it may appear to some, which is only to say 
that the approach to a solution of such a 
problem should not be by way of the courts, 
in a so-called conspiracy case, but within 
the framemork of the constitution of a free 
people, entitled to have their voices heard. 


EAA ey a 


THE “INSURANCE AGREEMENT,’ ALLEGED TO 
Have Been Mane on Decemser 5, 1941, 
AND “APPROVED” ON May 5, 1942 


” 


This subject is introduced by paragraph 
44D (4) of the complaint which alleges: 


“44. The conspiracy has consisted of a 
continuing agreement and concert of ac- 
tion among the defendants, the substantial 
terms of which have been that defendants: 


“TD, Agree to eliminate and prevent 
competition for security issues offered at 
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competitive bidding and to circumvent 
regulatory orders of Federal and State 
administrative agencies requiring com- 
petitive bidding in the sale of security 
issues, among other means— 


“(4) By inducing institutional investors 
to refrain from making bids for security 
issues offered at competitive bidding in 
return for the preferential allotment to 
such investors of substantial blocks of 
the securities purchased by defendant 
banking firms.” 


The “agreement” is alleged in great detail 
in paragraph 45C of the complaint as 
follows: 


“45. During the period of time covered 
by this complaint, and for the purpose of 
forming and effectuating the conspiracy, 
the defendants, by agreement and concert 
of action, have done the things they 
agreed to do as hereinbefore alleged, and, 
among others, the following acts and 
things: 


“C. On or about December 5, 1941, at 
New York City, representatives of most 
of the defendant banking firms met with 
representatives of Metropolitan Life In- 
surance Company, The Prudential Insur- 
ance Company of America, The Equitable 
Life Assurance Society of the United 
States, New York Life Insurance Com- 
pany, Mutual Life Insurance Company 
of New York, and Home Life Insurance 
Company, and entered into an agreement 
(herein referred to as the ‘insurance 
agreement’). At New York City on May 
5, 1942, at a subsequent meeting attended 
by representatives of most of the defend- 
ant banking firms and a larger number of 
life insurance companies (hereinafter re- 
ferred to as the ‘insurance companies’), 
the insurance agreement was approved 
and adopted by such representatives. The 
aforesaid meetings, and similar meetings, 
held during the months of October and 
November, 1941, were held at the invita- 
tion of the Superintendent of Insurance 
of the State of New York, which invita- 
tion has been induced by the defendants. 
Under the terms of the insurance agree- 
ment, the defendant banking firms and 
the insurance companies have concertedly 
done and now do, among other things, 
the following: 


“(1) Defendant banking firms advise, 
influence, and induce issuers to set up 
their security issues to meet the require- 
ments and preferences of the insurance 
companies as to price, size of issue, type 
of security yield, and other terms. 
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“(2) Defendant banking firms have re- 
tained for direct or group offering to the 
insurance companies approximately 50 
percent of every issue in which such 
companies indicate an interest, and have 
determined the amount to be so offered 
to each of such companies by giving 
weight to two factors: first, the size of 
such companies, as determined by their 
assets, and second, in the case of refund- 
ing issues by giving weight to the amount 
of securities which any individual insur- 
ance company would lose through the re- 
tirement of the outstanding issue. 


“(3) Defendant banking firms charge 
the insurance companies the full public 
offering price for all securities sold to 
them under the insurance agreement. 


“(4) Defendant banking firms refrain 
from acting, and discourage other invest- 
ment bankers from acting, as agent for 
institutional investors in agency purchases 
of securities. 


“(5) The insurance companies, individ- 
ually and collectively— 


“a. Prepared and furnished to defend- 
ant banking firms a preferential list of 27 
life insurance companies owning 87.8 per- 
cent of the total admitted assets of all 
life insurance companies in the United 
States, to which direct or group allot- 
ments under the insurance agreements 
are made by defendant banking firms. 


“b. Refrain from bidding for the pur- 
chase of security issues offered for sale 
at competitive bidding. 


“c. Discourage issuers from offering 
security issues for sale at competitive 
bidding, and support and cooperate with 
the defendant banking firms in opposing 
all extensions of the use of competitive 
bidding. 

“d. Refrain from soliciting issuers to 
sell their security issues through private 
placement, and reduce substantially the 
volume of their security issue purchases 
through private placement. 


“ee 


e. Refrain from making agency pur- 
chases of security issues. 


“f. Reduce substantially their purchases 
of securities from investment bankers not 
parties to the insurance agreement. 


“(6) A special committee composed of 
members named by the parties to the 
insurance agreement was organized and 
other persons were employed (a) to main- 
tain liaison between defendant banking 
firms and the insurance companies, (b) to 
receive and investigate complaints against 
violators of the insurance agreement, and 
(c) to report the results of its investiga- 
tions to the insurance agreement parties.” 
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That an agreement so ambiguous and un- 
workable should have been entered into by 
the officials of leading life insurance com- 
panies and investment bankers of wide prac- 
tical experience, at the invitation of the 
Superintendent of Insurance of the State of 
New York, seems improbable on the face 
of the charge as made. We shall find, 
despite the 79 documents introduced in evi- 
dence on this issue, that no competent 
evidence whatever was offered to prove that 
such an agreement was made; circumstan- 
tial inferences from some of the documents 
indicate that no agreement of any kind was 
made; and the stipulated static data indicate 
that the subsequent course of events fol- 
lowed no such pattern. 


The situation presented is simple; and 
it becomes complicated only because coun- 
sel for the government refused to call any 
of the 40 or 50 people present at either 
or both of the conferences referred to, in 
spite of repeated assurances that witnesses 
would be called. The record shows that 
many if not all of them were alive and 
available. Instead, following the plan of a 
“documentary case,’ the invitations to at- 
tend, the replies, and a host of miscellaneous 
papers were placed in evidence, no single 
one of which, or any number of them 
together, proved the making of an agree- 
ment, but indicated the contrary. Because 
of the absence of direct and competent 
proof, a finding that no such agreement was 
made would not be justified, and I shall do 
no more than record the failure of plaintiff 
to prove the making of the agreement as 
alleged. 


On September 29, 1941, a $90,000,000 
issue of American Telephone & Telegraph 
Debentures was bought in at public sealed 
bidding by three large life insurance com- 
panies, the Metropolitan, Mutual and New 
York Life, whose bid was higher than those 
submitted by a Morgan Stanley account, 
which came second, and by Halsey Stuart 
and Mellon Securities. Lehman Brothers, 
Glore Forgan and Eastman Dillon were in 
the Halsey Stuart account and several other 
defendant firms were in the Morgan Stanley 
account. 


The first in the sequence of events which 
followed, according to the documents in 
evidence, was a telephone conversation on 
the morning of September 30, 1941, between 
New York State Superintendent of Insur- 
ance Louis H. Pink and Emmett F. Con- 
nely, then president of the Investment 
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Bankers Association. There having been 
some comment in the newspapers, Connely 
apparently called Pink, and the conversation 
was followed by a letter from Connely 
asking for an expression of opinion as to 
whether or not the insurance companies 
were permitted by law to make such pur- 
chases. Upon investigation it was found 
that the insurance companies were clearly 
within their rights, and an opinion to that 
effect was rendered by Pink’s counsel, and 
the correspondence was pudlished in the 
press. 


In his letter to Connely, dated November 
7, 1941, Pink stated: 

“Some objection has also been raised 
in the insurance field because the large 
life companies are able to combine and 
purchase practically all of the securities 
to the disadvantage of the small com- 
panies.” 


This is the first time that this question 
appears in any of the documents; and the 
record shows that, in the meantime, Pink 
had called a meeting of insurance company 
executives on October 15, 1941. No witness 
testified to what occurred at that meeting, 
nor do the documents contain any state- 
ment of who were present or what was said. 
Pink thereupon appointed a committee of 
insurance company officials, with James A. 
Fulton of the Home Life, one of the smaller 
companies, as chairman, to look into the 
matter; and it was conceded by government 
counsel, and it is the fact, that Superintend- 
ent Pink was vested with power by law to 
explore the problem thus presented, Pink 
called a meeting of this committee on No- 
vember 25, 1941, and a meeting of the repre- 
sentatives of 31 or more insurance companies 
on November 26, 1941. Again the record 
gives no inkling of what occurred at either 
meeting. 

The next move by Pink was a letter to 
various investment bankers and insurance 
company officials calling a meeting to be 
held at the offices of the New York State 
Insurance Department, in New York City, 
on December 5, 1941, “to talk over the 
problem of life insurance investments.” 
Much time was consumed during the trial 
on the subject of who was present. As 
to all but a very few there was no doubt; 
but as to the others there is little to guide 
me, which is explainable, as the attack on 
Pearl Harbor came only two days later. 
If requested I shall make findings in accord- 
ance with comments on the record made by 
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me as the various voluminous answers to 
interrogatories, and answers to demands for 
admissions were being offered in evidence 
and considered. Representatives of several 
non-defendant firms, including Halsey Stuart, 
and numerous executives of life insurance 
companies, including Beebe of the Mutual, 
Ecker of the Metropolitan, Stedman of the 
Prudential and Harrison of New York Life, 
in addition to Fulton of the Home Life 
and Superintendent Pink, and others, were 


present. It is conceded that no representa- 
tives of Eastman Dillon, Glore Forgan, 
Harris Hall, Kidder Peabody, Lehman 


Brothers, Stone & Webster, White Weld 
or Union Securities attended any of the 
meetings or had anything whatever to do 
with the alleged “insurance agreement.” 


I find as a fact that none of the meetings 
were induced by “the defendants,” as alleged 
in the complaint, or by any of them. 


Again, the record is silent as to what 
was said at the meeting of December 5, 
1941. Such meager references to this meet- 
ing as are found in the documents in evi- 
dence would indicate that no agreement 
whatever was made by or between any of 
the participants. Government counsel re- 
peatedly assured me that witnesses would 
be called, but none was called, despite the 
fact that on November 20, 1951, I signed 
a subpoena ad testificandum addressed to 
Donald C. Slichter of the Northwestern 
Mutual. Government counsel finally decided 
not to call him or anyone else. 


In the beginning, Fulton had requested 
Sidney Mitchell of Bonbright, an alleged 
co-conspirator, to work with his committee 
of insurance officials, so that the members 
of that committee might have an investment 
banker with whom to consult. At some 
time prior to May, 1942, Coggeshall of First 
Boston was requested by Fulton to take 
Mitchell’s place, when Mitchell was called 
to Washington; and there are some letters 
passing thereafter between Coggeshall and 
Fulton. 


Finally, Pink called another meeting for 
May 4, which was put over to May 5, 1942, 
and certain representatives of life insurance 
companies and defendant and non-defendant 
investment banking firms again conferred 
with Pink. We are not informed as to 
what took place. 


After the meeting and on May 14, 1942, 
Fulton made an extensive report to Pink, 
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copies of which were sent to those who 
attended the meetings; and there the matter 
ended. One of Pink’s later letters states, 
“While no definite action has been taken, 
greater effort is being used by everyone to 
distribute such investments as are offered 
more equitably and more widely.” Fulton’s 
report contains this sentence: 


“Tt should be emphasized that neither at 
this meeting [the first one with the insur- 
ance company officials] nor at any of 
the subsequent conferences which were 
held, were any agreements or understand- 
ings arrived at that would in the slightest 
degree restrict the freedom of action of 
anyone.” 


The fact that, after the meeting of May 5, 
1942, Coggeshall sent out a list of life insur- 
ance companies, ranked by assets, which 
had been prepared by Mitchell of Bon- 
bright, is of little significance, particularly 
as the stipulated static data indicate that 
life insurance companies continued to bid 
for security issues, and no pattern of uniform 
or consistent action on the part of invest- 
ment bankers or life insurance companies 
followed in the wake of these meetings. 


RARE Vy 
Conclusion 


There are many features of this extraor- 
dinary and perhaps unparalleled case which 
have not been commented on; the issuer 
situations referred to run into the hundreds; 
and my effort to channel the proofs into 
an area composed of the security transac- 
tions of only 100 issuers, proved wholly 
futile. But it is believed that every signifi- 
cant feature of the case, and each of the 
principal contentions of government coun- 
sel, has been commented on sufficiently to 
disclose the state of the evidence and my 
findings of fact and legal conclusions rela- 
tive thereto. And this has heei done in so 
complete a manner that any errors on my 
part may readily be discovered. 


ADMINISTRATIVE FEATURES AND STATISTICS 
OF THE TRIAL 


My four pretrial orders’ indicate my 
efforts to clarify the issues and simplify the 
trial, to the extent that preliminary clarifica- 
tion and simplification were possible. This 
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reduced discussion on the admissibility of 
evidence to a minimum. The system of 
marking exhibits demonstrated its useful- 
ness in a variety of ways and worked well. 
My notes, made during the progress of the 
proceedings in open court, with elaborate 
cross-references, afforded a fairly complete 
and accurate digest of the evidence, docu- 
mentary and testimonial, and served as a 
ready means of locating exhibits and elimi- 
nating futile discussion of what had taken 
place. The filing and cross-reference sys- 
tem installed in my chambers made the 
various original exhibits, charts and statis- 
tical tables, memoranda, and miscellaneous 
affidavits, motion papers, notices and lists, 
at all times available without delay. The 
direction that counsel for the government 
present plaintiff’s evidence seriatim, accord- 
ing to an arrangement satisfactory to them, 
saved much confusion. The difficulties 
caused by thus dispersing the various ex- 
cerpts from the deposition testimony, taken 
in the pretrial discovery proceedings, were 
overcome by the presence of separate vol- 
umes containing the numerous depositions, 
which were thus at all times at hand, when 
I desired to read the deposition of any 
particular witness in sequence. 

In many anti-trust cases thousands of 
documents, such as invoices or reports, may 
readily be tabulated and the net results 
observed without reading each exhibit. Here 
the mass of documents referred to innumer- 
able conversations and transactions which 
could only be pieced together after a method- 
ical reading of each, and the identification 
of the official positions and connections of 
those whose names appeared in the various 
letters, memoranda, diary entries, telegrams 
and reports. I could find no way to avoid 
this; and the numerous colloquies, which 
at first glance seem unduly to increase the 
size of the transcript, were the only means 
I could hit upon to make it possible for me 
intelligently to weigh and determine the 
probative value of the thousands of items 
of documentary evidence. 


Nothing whatever was admitted “for what 
it was worth,” and it is only fair to counsel 
for the government to say that nothing was 
offered on the basis of this vague formula. 
On the other hand, it must be frankly ad- 
mitted, that in a complicated conspiracy 


1 Pre-trial Order No. 1, June 10, 1948 (not 
published); Pre-trial Order No. 2 and Opinion, 
May 25, 1950, 10 F. R. D. 240: Pre-trial Order 
No. 3 and Opinion, April 9, 1951, 11 F. R. D. 
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F. R. D. 300. 
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case the presiding judge has little alterna- 
tive to going along with counsel, when 
assured that the proffered evidence will be 
connected up later and will serve in the 
end to complete the “mosaic” of joint action 
and conspiracy. In my judgment, the only 
hope of cutting these conspiracy cases down 
to size, lies in the exercise of a sound dis- 
cretion by the Department of Justice. The 
trial judge, desirous of doing full justice to 
all parties, can hardly lop off particular seg- 
ments of the case at a time when it is im- 
possible to be sure that they will or will not, 
in the end, fit together. 


The connecting statements at the end of 
the government’s case were indispensable. 
Without them I should have had no other 
alternative, as a practical matter, than to 
compel the defendant firms, perhaps with 
the exception of the peripheral ones, to go on 
with their defense; and this might well have, 
quite unnecessarily, prolonged the trial for 
another two years. 


Plaintiff filed its 56-page complaint on 
October 30, 1947; answers of all defendants, 
denying the material allegations and total- 
ling 213 pages, were filed on March 17, 
1948. In the three years which elapsed prior 
to the opening of the trial itself a total of 
28 days of pre-trial hearings were held, the 
transcript of which occupied 1709 printed 
pages. 

The great quantity and variety of matters 
presented to the Court at these extensive 
pre-trial hearings are generally described 
in the opinion filed with Pre-Trial Order 
No. 2 on May 25, 1950 (10 F. R. D. 240). 
In summary, counsel for the government 
took 21 separate depositions, at one of which 
the Court presided; these depositions were 
taken on 80 separate days from February 
16, 1948 to May 22, 1950, and occupied 
6,848 printed pages of transcript. In addi- 
tion during this period approximately 10,640 
documents, consisting of some 43,252 pages, 
were submitted by counsel for the govern- 
ment to the defendants for authentication 
and were printed by the parties. There were 
also served and filed by the various parties 
some 26 separate demands for admissions 
and groups of interrogatories which, to- 
gether with the 192 objections and responses 
thereto, totalled 3,864 pages. 

The trial itself opened on November 28, 
1950, and continued for a total of 309 court- 
room days, through May 19, 1953. The 
Court also held off-the-record “powwows” 
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with all counsel on 25 separate days. The 
stenographic trial transcript constituted 


23,962 printed pages, or between 5,000,000 
and 6,000,000 words. 

Some 4,469 separate documents, totalling 
20,474 pages, were included in the exhibits 
introduced in evidence or marked for iden- 
tification (other than stipulated data). There 
were also introduced in evidence as “plain- 
tiff’s and defendants’ exhibits” extraordi- 
nary extensive and detailed stipulated 
statistical and other data constituting 10,168 
sheets or pages. An additional 2,967 pages 
of similar material were marked for identifi- 
cation. Thus all documents and stipulations 
introduced or marked at the trial came to a 
total of 33,609 pages, which, with the steno- 
graphic transcript, result in a trial record of 
some 57,571 pages in all. 

After the filing of the complaint and prior 
to the submission of final briefs, the Court 
was required to consider some 196 pre-trial 
and interim motions, briefs and memoranda, 
as well as 376 separate charts and tables 
prepared from stipulated data by the vari- 
ous parties. This pre-trial and interim ma- 
terial came to a total of 3,846 pages. In 
addition, final briefs and reply briefs of all 
parties amounted to a total of 3,247 pages. 
A grand total of 597 separate motions, 
briefs, memoranda, charts and tables thus 
have been submitted to and consideerd by 
the Court, consisting of some 7,093 pages. 


Altogether there have been printed in 
connection with this litigation from start to 
finish approximately 100,000 pages of mate- 
rial, and the Court has been required to 
consider as well some 5,000 additional pages 
of unprinted motions, afhdavits, memoranda 
and similar matter. 


Summary, Rulings on Motions 
and Dismissal 


The seventeen defendant firms have all 
done business in much the same way, as 
occurs in any industry. But each has fol- 
lowed its own course, formulated its own 
policies, and competed for business in the 
manner deemed by it to be most effective, 
in view of its history and background, its 
standing in the industry, its capital, rela- 
tively large or small, its own particular busi- 
ness affiliations and contacts, the capacities 
of its own officers or partners and its own 
personnel as individual human beings, and 
its own facilities for the distribution of se- 
curities. Some specialize in debt issues, 
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some in flotations of common stocks; some 
depend especially upon participations and 
some do not. Obviously, each of them 
cannot compete for the management of 
every security issue. No one of them has 
enough trained men or sufficient capital 
even to compete for any great number of 
issues at the same time. To attempt to do 
so would result in complete failure. 


Except for those instances where prac- 
tically the entire industry developed a func- 
tional device to enable its members to 
compete for the financings of issuers, as 
with the syndicate system, which has for 
many years been recognized as the Ameri- 
can way of bringing out new issues of se- 
curities, or, the defendant firms or individual 
members thereof, with some exceptions, 
genuinely and in good faith held the same 
views, as in the case of the controversy 
over compulsory public sealed bidding by 
regulatory flat, these seventeen defendant 
banking firms went their own several and 
separate ways. If they had in fact acted in 
combination or as a unit to divide the busi- 
ness among themselves, and to form a 
monopoly vis-a-vis the other firms in the 
industry, as alleged, the pattern of such 
combination, no matter how cleverly dis- 
guised or concealed, must surely have 
emerged, after such prolonged and contin- 
uous scrutiny as has gone on in this case 
for almost three years. But it did not. 

Government counsel at no time disputed 
or sought to minimize the burden resting 
upon plaintiff to establish joint action by 
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the defendant banking firms, consciously 
pursuing the alleged plan or scheme in 
concert. At no time was I urged by govern- 
ment counsel to find conspiracy, unless con- 
vinced that an actual conspiracy had been 
formed and was in operation. Accordingly, 
I have weighed the evidence in light of the 
conceptions of conspiracy urged by govern- 
ment counsel, and in terms of the doctrines 
of conspiracy laid down by the Supreme 
Court.’ 

I have come to the settled conviction 
and accordingly find that no such combina- 
tion, conspiracy and agreement as is alleged 
in the complaint, nor any part thereof, was 
ever made, entered into, conceived, con- 
structed, continued or participated in by 
these defendants, or any of them. 


Since there was uo combination, the 
monopoly charges fall of their own weight. 

Many findings of fact and conclusions 
of law are stated in this opinion. Within 60 
days after the filing thereof, the parties may 
submit for my consideration further pro- 
posed findings of fact and conclusions of 
law, in accordance with this opinion and 
supplemental thereto. 


The motions to connect, and further to 
amend the complaint, are denied; each of 
the several motions to dismiss the complaint 
is granted, and the complaint is dismissed 
as to each defendant on the merits and with 
prejudice. 

[Appendix entitled “Summary Descrip- 
tion of Statistical Compilations, Tables and 
Charts” is not reproduced. ] 


[67,587] Hat Corporation of America v. United Hatters, Cap and Millinery Workers 


International Union, et al. 


In the United States District Court for the District of Connecticut. 


No. 4554. Dated September 4, 1953. 


Civil Action 


\ 


Clayton Antitrust Act 


Practice and Procedure—Jurisdiction of Federal Court—Alleged Illegal Contract Not 
in Existence—No Accomplished Violation of the Antitrust Laws.—A suit to en join a union 
from continuing a strike was not within the jurisdiction of a federal court as a suit arising 
under federal law where the complaint did not allege any accomplished violation of the 
federal antitrust laws, but merely alleged that such a violation would occur if the employer 
acceded to the union’s demand that a non-diversion clause be included in a labor contract. 


See the Clayton Act annotations, Vol. 1, J 2036. 


1See,e. g., Interstate Circuit v. United States 
(1939), 306 U. S. 208; United States v. Masonite 
Corp. (1942), 316 U. S. 265; American Tobacco 
Co. v. United States (1946) [1946-1947 TRADE 
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CASES { 57,468], 328 U. S. 781; United States 
v. Paramouni Pictures, Inc. (1948) [1948-1949 
TRADE CASES { 62,244], 334 U. S. 131. 
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For the plaintiff: Pullman, Comley, Bradley and Reeves, Bridgeport, Conn. 


For the defendants: Norman Zolot, Bridgeport, Conn. 


Memorandum of Decision 


Hincxs, District Judge [/n full text except 
for omissions indicated by asterisks]: This is 
a suit in equity brought originally to the 
Superior Court for Fairfield County, State 
of Connecticut, praying for an injunction to 
enjoin the defendants, all of whom are labor 
unions and officers thereof, from maintain- 
ing and aiding in a strike, from picketing, and 
from inducing common carriers and truck- 
men and their employees to refuse to serve 
the plaintiff. The complaint also prays “dam- 
ages in such amount as may be assessed by 
the court./ 


[Removal from State Court] 


The suit was removed to this Court and 
the plaintiff has filed a motion to remand 
which is now before the Court for decision. 


The removal was accomplished and a re- 
mand is presently resisted upon the defend- 
ants’ assertion that the suit is a “civil action 
of which the district courts have original 
jurisdiction founded on a claim or right 
arising under the Constitution, treaties or 
laws of the United States” within the mean- 
ing of the Removal Act, 28 U. S. C. A. 
1441(b). Whether this is so is the deter- 
minative question, the answer of which must 
depend upon the content of the complaint. 


Broadly stated it is the plaintiff’s conten- 
tion that this suit is not such an action but 
is rather a suit seeking equitable protection 
from a common law conspiracy and for the 
recovery of incidental damages resulting 
therefrom and accruing to date of trial,—in 
short a suit such as, irrespective of any 
federal right, is cognizable by the State 
Court. Since the burden is on the defend- 
ants who removed the case to sustain their 
contention that the suit is one arising under 
federal law, I will turn directly to a con- 
sideration of the particular grounds on which 
they seek to base their contentions. 


[No Antitrust Violation] 


First, they contend that the suit is founded 
on a right arising under the federal Anti- 
trust laws. This contention is based upon 
Par. 31 of the complaint which alleges that 
the so-called non-diversion clause in the 
labor contract proposed by the defendants, 
if accepted by the plaintiff and incorporated 
into an operative contract, “would constitute 
a violation of the laws of the United States 
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prohibiting restraints of trade and monopo- 
lies, etc.”” But Paragraph 31 must of course 
be read in its context and looking to the 
context, we see that Par. 26 alleges a com- 
mon law conspiracy on the part of the de- 
fendants to obstruct and injure the plaintiff’s 
business by coercing the plaintiff to enter 
into a union contract containing the non- 
diversion clause and that Paragraphs 28 to 
35 are descriptive only of the nature, scope 
and effect that such a clause, if included in 
an accomplished labor contract, would have. 
The complaint does not allege that a con- 
tract containing such a clause has been en- 
tered into: it does not allege any accomplished 
violation of the Antitrust laws. On the con- 
trary, it is perfectly plain that the complaint 
is brought only to enjoin a conspiracy in 
violation of state law which by way of de- 
scription is stated by succeeding paragraphs 
to have various incidental illegal objectives. 
I hold that the complaint here is not one 
“founded on a claim or right arising under 
...’ theAntitrust laws of the United States. 
Gully v. First National Bank, 299 U. S. 109. 
Here, as in American Well Works Co. v. Layne 
& Bowler Co., 241 U. S. 257, the references 
in the complaint to the Antitrust laws of the 
United States are only incidental to a com- 
mon law tort on which its suit is based, and 
hence does not arise under federal law. 

Rambusch Decorating Co. v. Brotherhood 
of Painters, Decorators and Paperhangers of 
America, et al., 105 F. 2d 134 does not support 
the defendants’ position on this point. For 
quite apart from the fact that that was not a 
removal case and did not directly involve 
a construction of the Removal Act, the Ram- 
busch opinion sustained the presence of fed- 
eral jurisdiction because the complaint directly 
sought to invalidate an existing (not a pro- 
posed) contract on the sole ground that it 
contravened the Antitrust laws. The action 
there was thus founded upon an alleged 
contract right the legality of which was 
wholly dependent upon federal laws. That 
is not the situation here where the complaint 
asserts a right to protection from a common 
law conspiracy cognizable by the law of 
the State. 

The defendants’ assertion that suits founded 
on the Antitrust laws are removable and 
that the co-existence of a non-federal claim 
cannot defeat removal is completely irrele- 
vant to this situation here. For beyond dis- 
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pute where there is a claim which may be 
founded either on one law or another the 
choice is one for the plaintiff. The Fair v. 
Kohler Die and Specialty Co., 228 U. S. 22. 
*) kx 

[Court Without Jurisdiction] 


Concluding, therefore, that, notwithstand- 
ing all the contentions of the defendaiuts, 
this action is not one within the purview of 
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the Removal Act (1) because it is one not 
founded on federal law and (2) because it 
is one of which the district courts do not 
have original jurisdiction, it follows that the 
motion to remand should be granted with 
such costs to the plaintiff as are provided 
for by 28).Us S. Ca Ay 1447. 


An order in accordance with the fore- 
going will be entered herewith. 


[67,588] Maola Ice Cream Company of North Carolina, Inc. v. Maola Milk and 
Ice Cream Company. 


In the Supreme Court of North Carolina. Fall Term, 1953. No. 19—Beaufort. 
Dated October 7, 1953. 
Appeal by the defendant from Bone, J., May Civil Term 1953. Beaufort. 


North Carolina Monopolies and Trusts Law 


State Laws—Contract of Sale—Division of Territory—Oral Agreement—Purpose— 
Reasonableness.—An oral agreement, which was made in conjunction with a written 
agreement relating to the sale of an ice cream plant and the assignment of a trade name, 
that limited the use of the trade name to the territory previously served by the plant was 
illegal on three grounds. (1) Such an agreement must be in writing and signed by the 
party who agreed not to enter into business within the prescribed territory. (2) The 
division of territory was not merely for the purpose of conveying the plant with the right 
to use the trade name but also for the purpose of shutting off competition. (3) If the 
agreement is considered as a restrictive agreement and not an agreement for the division 
of territory, it was unreasonable because the restriction was greater than was required 


for the protection of the seller. 


See the State Laws annotations, Vol. 2, J 8635. 


For the plaintiff: Rodman and Rodman. 


For the defendant: R. E. Whitehurst. 


Civil action to restrain the defendant per- 
manently from engaging in unfair competi- 
tion, in which a temporary restraining order 
was granted, 

Sar ae 


In the lower court the defendant demurred 
ore tenus to the amendment to the complaint. 
The demurrer was overruled, and the de- 
fendant excepted, assigning error. 

The lower court heard evidence and issued 
a restraining order pendente lite against the 
defendant, to which order the defendant filed 
several exceptions assigning error. 


The defendant appeals to the Supreme Court. 


[Allegations] 


Parker, Justice [In full text except for 
omissions indicated by asterisks|: The plain- 
tiff bases its action upon unfair competition. 
These facts are clearly stated in the com- 
plaint and amended complaint. 1. In 1935 
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F, E. Mayo & Co., Inc. owned an ice cream 
plant in Washington and another ice cream 
plant in New Bern: from both plants the 
company manufactured, distributed and sold 
ice cream under the trade-name or trade- 
mark “Maola.” 2. During the time the com- 
pany owned both plants there existed between 
the two plants a well defined division of 
territory. The territory served by the Wash- 
ington plant consisting generally of that part 
of Eastern North Carolina north of Vance- 
boro, and that served by the New Bern plant 
the town of Vanceboro and southwardly. 
3. In 1935 the company sold to H. L. Barnes 
and wife, the defendant’s predecessors in 
title, the New Bern plant, and it was clearly 
understood, and the agreement of sale so 
provided, that the use of the trade-name 
“Maola” was limited to the territory there- 
tofore served by the New Bern plant. 4. 
From then until March 1953, with one or 
two rare exceptions along the border of the 
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respective territories, the territorial division 
theretofore existing was observed by the 
defendant and its predecessor and the plain- 
tiff and its predecessors. 5. In March 1953, 
the defendant purchased a dairy in Williams- 
ton, North Carolina, in territory theretofore 
continually and exclusively served by the 
plaintiff and its predecessors, and from said 
dairy began the distribution and sale of ice 
cream products in cartons carrying an iden- 
tical trademark ‘“‘Maola,” as those used by 
plaintiff. 6. That this has created untold 
confusion and uncertainty on the part of 
the buying public as to the identity of the 
manufacturer, is unfair competition, and un- 
less the defendant is restrained from such 
acts in plaintiff’s territory, plaintiff will suffer 
irreparable injury. 7. A predecessor in title 
of plaintiff in 1944 registered in the Secre- 
tary of State’s office the trademark “Maola,” 
and in 1947 the trademark was assigned to 
plaintiff, who is now the owner. 


[Sale and Assignment] 


It is well established law that F. E. Mayo 
& Co., Inc. had the legal right to sell and 
assign its New Bern plant with the business 
of that plant and the right to use the trade- 
name or trademark “Maola” on ice cream 
there manufactured, distributed and sold, 
and Barnes and wife succeeded to all the 
rights of the transferor with respect to the 
use and enjoyment thereof, except as such 
use and enjoyment may have been restricted 
by a valid contract. Cowan v. Fairbrother, 
118 N. C. 406, 24 S. E. 212; Sea Food Co. v. 
Way, 169 N. C. 679, 86 S. E. 603; Lilly & Co. 
v. Saunders, 216 N. C. 163, 4S. E. 2d 528, 
125 A. L. R. 1308; 52 Am. Jur. pp. 526 and 
50160 Gy US AD..94 10S Cu peoles ine 
rights of the parties with respect to the use 
of trade-names or trademarks involved in 
a transaction may be governed or restricted 
by contract between them. Sea Food Co. v. 
Way, supra; 52 Am. Jur. p. 530; 63 C. J. p. 518. 


Goodwill exists as property merely as an 
incident to other property rights, and is not 
susceptible of being owned and disposed of 
separately from the property right to which 
it is incident. Goodwill may adhere to the 
reputation acquired by an established busi- 
ness, the right to use a particular name or 
trademark. 38 C. J. S. pp. 951 and 952, 
where the cases are cited. 


[Vendor's Right to Compete] 


A sale of a business and its goodwill car- 
ries with it the implied obligation that the 
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seller will in good faith do nothing to 
impair the advantages and benefits which 
the purchaser has acquired by the purchase. 
While there is some authority apparently to 
the contrary, the weight of authority seems 
to be that, in the absence of agreement as 
to the right to compete, the vendor of a 
premises and its goodwill is not precluded 
from engaging in a similar business in the 
vicinity, provided he does not interfere with 
the purchaser’s enjoyment of the premises 
sold, and provided that he does not engage 
in unfair competition. Sea Food Co. v. Way, 
SUPYOs Sol Ga oe Dao o7. 


The plaintiff alleges in its pleadings that 
F, E. Mayo & Co., Inc. owned the Wash- 
ington and New Bern Plants, and used the 
trade-name or trademark “Maola,” on prod- 
ucts sold from both plants; that in 1935 
Mayo & Co., sold the New Bern plant with 
the right to use the trademark “Maola’”’ to 
a predecessor in title of the defendant. If 
that were the entire contract, it would seem 
that the defendant had a legal right to buy 
a dairy in Williamston and distribute and 
sell its products there under the trademark 
“Maola” in rivalry with the plantiff without 
being guilty of unfair competition, as there 
is no allegation in the plaintiff’s pleadings 
that the defendant has changed its cartons 
and the way “Maola” is placed on the car- 
tons from the manner it has customarily used 
them with intent to confuse the buying public. 


[Territorial Limitation on Use of Tradename] 


However, the plaintiff alleges in its plead- 
ings that there existed between the Washing- 
ton and New Bern plants a well defined 
division of territory served by each: the 
territory served by the Washington plant 
consisting generally of that part of Eastern 
North Carolina north of Vanceboro, and 
that served by the New Bern plant the 
town of Vanceboro and southwardly, and 
that in the sale of the New Bern plant in 
1935 to defendant’s predecessor in title it 
was clearly understood and the agreement 
of sale so provided that the use of the 
trade-name ‘““Maola” was limited to the ter- 
ritory theretofore served by the New Bern 
plant. There is no allegation in plaintiff’s 
pleadings that the agreement of sale was in 
writing, and signed by H. L. Barnes and wife. 


{Limitation Illegal] 


The plaintiff contends that when the 
defendant in March 1953 purchased a dairy 
in Williamston and began the distribution 
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and sale of its products under the trade- 
name ‘“‘Maola,” it was guilty of unfair com- 
petition and that in its complaint and 
amended complaint it has alleged a good 
cause of action for unfair competition. That 
raises for our determination the question 
as to whether the restriction or more cor- 
rectly the division of territory in the agree- 
ment declared upon in plaintiff’s pleadings 
is valid and enforceable. It seems to be 
illegal on three grounds. 


[Not in Writing] 


First. If the alleged agreement was a 
limitation upon Barnes and his wife, and 
their successors in title, to do business any 
where in the state of North Carolina, the 
agreement was not in writing signed by 
Barnes and his wife. P. L. N. C. 1913, Ch. 
41, sec. 4, now G. S. Ch. 75, sec. 4, requires 
such an agreement to be in writing and 
signed by the party who agreed not to enter 
into any such business within such territory 
to be enforceable. 


[Purpose of Division of Territory] 


Second. It clearly appears from the al- 
leged agreement that the division of ter- 
ritory was not merely for the purpose of 
conveying to Barnes and his wife, and 
their successors, the New Bern plant with 
the right to use the name “Maola” and to 
obtain all the patronage of that plant, but 
also for the purpose of shutting off com- 
petition by preventing Barnes and his wife 
and their successors from engaging in the 
ice cream business under the trade-name 
“Maola” within all that part of Eastern 
North Carolina north of Vanceboro. There 
is no allegation that the plaintiff is serving 
ice cream products in all Eastern North 
Carolina or was in 1935. Such a division 
of territory was not necessary to afford 
fair protection to Mayo & Co., and inter- 
fered with the interests of the public as it 
prevented, if enforceable, Barnes and his 
wife, and their successors, from selling its 
products under the name “Maola” any where 
in North Carolina north of WVanceboro. 
Such an agreement would suppress and 
stifle competition, and is void. Culp vw. 
Love, 127 N. C. 457, 37 S. E. 476; Shute v. 
Shute, 176 N. C. 462, 97 S. E. 392; 3 A. L. R. 
Anno. 250; Hill v. Davenport, 195 N. C. 271, 
141 S. E. 752. 


In Shute v. Shute, supra, this court held 
the part of the 


that an agreement on 
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vendee of a cotton gin plant that he would 
not engage or be interested in ginning 
cotton, or buying cottonseed or seed cotton, 
for a period of ten years, on the north 
side of a certain creek in the county, and 
would remove a gin plant which he was 
then operating within such territory, the 
vendor binding himself not to build or 
cause to be built any ginning plant in such 
county on the south side of such creek 
for a period of ten years, was void, because 
it appeared upon the face of the agreement 
that this division of the territory was not 
for the purpose of conveying to the vendee 
the right to obtain all the patronage of 
the establishment which the vendor sold 
to him, but for the purpose of shutting off 
competition, by preventing the vendee from 
putting up any other plant or being inter- 
ested in the establishment of any other 
plant within all that part of the county 
north of the creek. 


[Restrictive Agreement Unreasonable] 


Third. If the agreement declared upon is 
considered as a restrictive agreement, and 
not an agreement for division of territory, 
is it reasonable in its terms and purposes? 
The answer is No. In the earlier cases there 
was a tendency to establish as the standard 
for determining the reasonableness of the 
contract, the duration of the contract as to 
time and the extent of the territory in 
which it was to operate. We have held in 
earlier cases that the limitation as to space 
must be set out with the same definiteness 
as would be required in a deed of con- 
veyance. Hauser v. Harding, 126 N. C. 
295, 35 S. E. 586; Shute v. Heath, 131 N. C. 
Zola AZE Seema 


Under changed conditions and in the 
effort to make goodwill a valuable asset 
these tests have been abandoned, and the 
true test now is whether the restraint is 
such as to afford a fair protection to the 
interests of the party in whose favor it is 
given, and not so large as to interfere 
with the interests of the public. Sea Food 
Co. v. Way, supra; Hill v. Davenbort, supra; 
Comfort Spring Corp. v. Burroughs, 217 
N. C. 658, 9 S. E. 2d 473; Sonotone Corp. v. 
Baldwin, 227 N. C. 387, 42 S. E. 2d 352. 
Contracts in partial restraint of trade are 
still contrary to public policy and void if 
nothing shows them to be reasonable. Kadis 
v. Britt, 224 N. C. 154, 29 S. E. 2d 543, 152 
A. L. R. 405. Tested by this standard the 
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agreement that the defendant and its prede- 
cessor in title should not engage in the 
ice cream business under the name ‘“Maola” 
in Eastern North Carolina north of Vance- 
boro—and there is no allegation in plain- 
tiff’s pleadings that it is now or was in 1935 
reselling ice cream over all such territory— 
is greater than is required for the pro- 
tection of the plaintiff, is detrimental to the 
public interest, and is unreasonable and 
void. 

Cab Co. v. Creasman, 185 N. C. 551, S. E. 
787; Extract Co. v. Ray, 221 N. C. 269, 20 
S. E. 2d 59; Hanover Star Milling Co. v. 
Wiercal; mcrae Sats OOm leeds ti lo: 
United Drug Co. v. Rectanus, 248 U. S. 90, 
63 L. Ed. 141, cases relied upon by the 
plaintiff, have different factual situations. 
In none of those cases had one party bought 
from the other a business with the right to 
use a trade name. 
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As to the alleged registration of the 
trademark “Maola” in the Secretary of 
State’s office by the plaintiff in 1944, the 
plaintiff has alleged in his complaint that 
its predecessor in title sold the New Bern 
plant with the right to use the trademark 
“Maola” to Barnes and wife in 1935. 


Construing the complaint and amended 
complaint liberally with a view to sub- 
stantial justice between the parties, and 
making every intendment in favor of the 
pleader, (G. S. 1-151; McKinney v. High 
Point, 237 N. C. 66, 74 S. E. 2d 440) we 
are of [the] opinion that the complaint and 
amended complaint fail to state a cause of 
ACHON- cei 

There was error in overruling the de- 
fendant’s demurrer ore tents. The order 
issuing a restraining order pendente lite 
will be vacated. 

The judgment below is reversed. 


Jounson, J., Dissents. 


[] 67,589] Opinion of the Attorney General of the State of Kentucky. 


Addressed to Alden Grimes, Campbell-Mithun, Inc., Advertising, 1370 Northwestern 
Bank Building, Minneapolis, Minnesota, by Earle V. Powell, Assistant Attorney General, 
for J. D. Buckman, Jr., Attorney General of Kentucky. Dated October 5, 1953. 


Kentucky Unfair Practices Act 


State Laws—Unfair Trade Practices—Giving of Premiums to Stimulate Sales.—The 
giving of coupons or premiums to stimulate the sale of dairy products in periodic or 
seasonal sales campaigns does not constitute a violation of the laws prohibiting the sale 
of products below cost for the purpose of destroying competition. 


See the State Laws annotations, Vol. 2, J 8308. 


[Use of Premiums in Selling] 


This is in reply to your letter of recent 
date relative trade practices involving the 
giving of coupons or premiums to stimulate 
the sale of dairy products. 


There are several statutory regulations in 
this state in regard to unfair trade practices, 


which prohibit the selling of products at 
below cost, in order to destroy competition. 
However, we are of the opinion that the 
use of premiums or coupons in periodic or 
seasonal sales campaigns would not con- 
stitute a violation of such laws in this state. 


If I can be of further service to you 
please let me know. 


[1 67,590] Opinion of the Attorney General of the State of Minnesota. 


Addressed to James W. Clark, Commissioner, Business Research and Development, 
St. Paul, Minnesota, by Geo. B. Sjoselius, Deputy Attorney General, for J. A. A. Burnquist, 
Attorney General of Minnesota. Dated October 14, 1953. 


Minnesota Fair Trade Act 


Resale Price Maintenance—Sales Not Affected by Established Price—Sales by Navy 
and Post Exchanges.—The Minnesota Fair Trade Act does not apply to the sale of fair 
traded merchandise by Navy and Post Exchanges. Such exchanges are instrumentalities 
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ot the United States Government, and the legislation imposing certain conditions on the 
operation of the exchanges does not require the compliance with the provisions of a state 


fair trade act. 


See the Resale Price Maintenance Commentary, Vol. 2, { 7276; State Laws annota- 


tions, Vol. 2, {] 8424. 


[Sales of Fair Trade Items by Army or Navy] 


This will acknowledge your letter of 
October 6, 1953, addressed to Attorney 
General J. A. A. Burnquist, which has 
been referred to the undersigned for attention. 


You state: 


“The U. S. Air Force and Navy, in 
operating a Post Exchange or Ship Serv- 
ice Store within the borders of Minnesota, 
often sell fair traded merchandise to their 
members below the fair trade prices as 
established in Minnesota by the manu- 
facturer. These sales are selective and 
are restricted to members of the armed 
y »? 


forces only 


You ask: 


“Do these sales by a government agency 
such as described above come within the 


purview of M. S. A. 1945, Section 325.08?” 


Your question is answered in the negative. 


In Tennessee v. Davis, 100 U. S. 257, 263, 
the Supreme Court of the United States said: 


“The United States is a government 
authority extending over the whole terri- 
tory of the Union, acting upon the States 
and upon the people of the States. While 
it is limited in the number of its powers, 
so far as its sovereignty extends it is 
supreme. No State government can ex- 


clude it from the exercise of any authority 
conferred upon it by the Constitution, 
obstruct its authorized officers against its 
will, or withhold from it, for a moment, 
the cognizance of any subject which that 
instrument has committed to it.” 


[Act Not Applicable] 


The regulations of the U. S. Department 
of the Navy and of the U. S. Department 
of Air Forces authorize the establishment 
respectively of Navy Exchanges (Ship Service 
Stores) and Post Exchanges and provide 
for the operation thereof. It follows that 
Navy Exchanges and Post Exchanges are 
instrumentalities of the U. S. government. 
The officers and men who operate Navy 
Exchanges and Post Exchanges do so in 
accordance with the directives of the U. S. 
government. The Congress of the United 
States has enacted some legislation impos- 
ing certain conditions on the operation of 
Navy Exchanges and Post Exchanges but 
we have been unable to find any such en- 
actment which relates to compliance with 
the provisions of a state fair trade act.’ 
From consideration of the foregoing facts, 
it is our conclusion that the state fair trade 
act does not apply to sale of fair traded 
merchandise by Navy Exchanges or Post 
Exchanges. 


[] 67,591] United States v. Bendix Aviation Corporation, Hydraulic Brake Company, 
Wagner Electric Corporation, E. I. du Pont de Nemours & Company, General Motors 
Corporation, Bendix-Westinghouse Automotive Air Brake Company, and Westinghouse 


Air Brake Company. 


In the United States District Court for the Southern District of New York. Civil 


Action No. 44-284. Dated October 7, 1953. 


Case No. 910 in the Antitrust Division of the Department of Justice. 


Clayton Antitrust Act and Sherman Antitrust Act 


Consent Decree—Specific Relief—Licensing of Patents—Technological Information— 
Braking Systems.—A manufacturer of braking systems was ordered by a consent decree 
to grant to any applicant a non-exclusive license to make, use, and vend hydraulic braking 
systems under patents now existing and owned or controlled by the manufacturer or 
which are issued to or applied for by the manufacturer prior to five years from the date 
of the decree, except patents which are based on inventions or discoveries of officers or 
employees of the manufacturer made while affiliated with or employed by the manufacturer 
and which patents are not dominated by one or more patents owned or controlled by the 


1 See Title 34 U. S.C. A. § 542. 
{ 67,591 
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manufacturer at the date of the decree. A reasonable royalty could be charged in granting 
such licenses. Reasonable royalty rates, if any, once finally determined by the court are 
to apply to the applicant and all other royalty-paying licensees under the same patent, 
except that any such other licensee shall have the right, at his option, not to have such 
royalty rate apply to it. Technological information was to be furnished to the licensees; 
however, the manufacturer could require the licensee to maintain such information in 
confidence, to use it only in connection with its own operations, and to agree to return 
such information upon the termination of the license. 


See the Sherman Act annotations, Vol. 1, § 1535.40, 1590. 


Consent Decree—Practices Enjoined—Allocation of Markets—Limitation on Manu- 
facture—Permissive Provision—A manufacturer of braking systems was enjoined from 
entering into any plan with any manufacturer of braking systems to allocate markets or 
refrain from or limit the manufacture of braking systems. However, the decree provided 
that the above prohibitions are not intended to prohibit any lawful agreement between 
the manufacturer and any manufacturer of vehicles or industrial equipment employing 
braking systems relating to the manufacturer’s manufacture, distribution, or sale of braking 
systems for vehicles or industrial equipment produced by such manufacturer. 


See the Sherman Act annotations, Vol. 1, J 1220.204, 1530.90, 1540. 


Consent Decree—Practices Enjoined—Pricing Practices—A manufacturer of braking 
systems was enjoined from entering into any plan with any manufacturer of braking 
systems to fix prices, differentials, discounts or other terms or conditions of sale relating to 
the price for braking systems to third persons. The manufacturer was enjoined from 
conditioning the sale, distribution or use of any discount, differential or other term of 
sale upon the purchaser or distributor complying with any resale price schedule established 
by the manufacturer. Also, agreements with any distributor which fix or prescribe prices 
were prohibited. 


See the Sherman Act annotations, Vol. 1, § 1240.141, 1250, 1530.10. 


Consent Decree—Practices Enjoined—Exclusive Dealing Practices.——A manufacturer 
of braking systems was enjoined from conditioning the sale, distribution or use of any 
discount, differential or other term or condition of sale of braking systems upon the pur- 
chaser, distributor or user not buying, selling, using, servicing or distributing braking 
systems manufactured or sold by or for others than the manufacturer. The manufacturer 
also was enjoined from cancelling or threatening to cancel, or refusing to continue, any 
distributor contract because such distributor sells or deals in braking systems manufactured 
or sold by others than the manufacturer. 


See the Sherman Act annotations, Vol. 1, J 1220.203, 1530.40; Clayton Act annotations, 
Vol. 1, § 2023.10. 


Consent Decree—Permissive Provision—McGuire Act.—A consent decree provided 
that nothing in the decree shall prevent or prohibit the defendant from availing itself of 
the benefits of the McGuire Act. 


See the Sherman Act annotations, Vol. 1, J 1540. 


Consent Decree—Applicability of Judgment—Subsidiaries—Foreign Trade.—A con- 
sent decree provided that the provisions of the decree shall not apply to transactions or 
agreements involving relationships solely between a parent and any controlled or wholly 
owned subsidiaries thereof. The decree also provided that, insofar as the foreign trade and 
commerce are concerned, the provisions of the decree shall not apply to activities which 
are not in or in restraint of the trade and commerce of the United States. 


See the Sherman Act annotations, Vol. 1, J 1510.14. 


For the plaintiff: Stanley N. Barnes, Assistant Attorney General, and Marcus A. 
Hollabaugh, W. D. Kilgore, Jr., James L. Minicus, E. Winslow Turner, and Alfred Karsted, 


Attorneys. 
For the defendant: Fowler Hamilton, R. Walston Chubb, and Jos. J. Gravely. 
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Final Judgment 


Knox, District Judge [Jn full text] : Plain- 
tiff, United States of America, having filed 
its complaint herein on December 9, 1947; 
the defendant, Wagner Electric Corporation, 
having appeared and filed its answer to such 
complaint denying any violation of law and 
the substantive allegations thereof; plaintiff 
and defendant Wagner Electric Corpora- 
tion, by their respective attorneys herein, 
having severally consented to the entry of 
this Final Judgment without trial or ad- 
judication of any issue of fact or of law, 
and without admission by either party con- 
senting hereto in respect of any such issue; 

Now, therefore, before any testimony 
has been taken herein and without trial or 
adjudication of any issue of fact or law 
herein or admission by defendant Wagner 
Electric Corporation in respect of said 
issue, and upon consent of plaintiff and 
defendant Wagner Electric Corporation, it 
is hereby Ordered, adjudged and decreed, 
as follows: 


I 
[Clayton and Sherman Acts] 


This Court has jurisdiction of the subject 
matter herein and of both of the parties 
signatory hereto. The complaint states a 
cause of action against the defendant Wag- 
ner Electric Corporation under Sections 1 
and 2 of the Act of Congress of July 2, 
1890, entitled “An Act to protect trade and 
commerce against unlawful restraints and 
monopolies” as amended, commonly known 
as the Sherman Act, and under Section 3 
of the Act of Congress of October 15, 1914, 
entitled “An Act to Supplement Existing 
Laws Against Unlawful Restraints and 
Monopolies and for Other Purposes,” com- 
monly known as the Clayton Act. 


il 
[Definitions | 


As used in this Final Judgment: 


(A) “Wagner” means Wagner Electric 
Corporation, a corporation organized and 
existing under the laws of the State of Dela- 
ware with a principal place of business at 
St. Louis, Missouri; 


(B) “Hydraulic” means Hydraulic Brake 
Company, a corporation organized and exist- 
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ing under the laws of the State of Cali- 
fornia with a principal place of business at 
Detroit, Michigan; 


(C) “Braking system” means any ap- 
paratus and each part thereof, commonly 
known or referred to as such, which is used 
to retard or to bring to a stop by frictional 
means industrial equipment or automotive 
vehicles (outside of the railway, aircraft 
and marine fields), including actuating equip- 
ment and means and replacement parts; 


(D) “Hydraulic braking system” means 
any braking system which utilizes a con- 
fined column of liquid through which force 
is transmitted; 


(E) “Person” means any individual, part- 
nership, firm, corporation, association, trustee, 
or any other business or legal entity; 


(F) “Patent” means United States Let- 
ters Patent, and all re-issues and extensions 
thereof, covering braking systems. 


ha 
[Applicability of Judgment) 


The provisions of this Final Judgment 
applicable to defendant Wagner shall apply 
to defendant Wagner, its officers, directors, 
agents, subsidiaries, employees, sticcessors 
and assigns, and to all other persons acting 
under, through or for defendant Wagner, 
but shall not apply to transactions or agree- 
ments involving relationships solely between 
a parent and any controlled or wholly owned 
subsidiaries thereof. Insofar as the foreign 
trade and commerce are concerned, the 
provisions of this Final Judgment shall not 
apply to activities which are not in or in 
restraint of the trade and commerce of the 
United States. 


IV 
[Agreements Terminated—Trademark | 


Defendant Wagner is ordered and di- 
rected to terminate within ninety (90) days 
after the date of entry of this Final Judg- 
ment the license agreements entered into 
between Wagner and Hydraulic dated De- 
cember 3, 1924, and August 8, 1924, and 
any agreements amendatory thereof or sup- 
plemental thereto, and defendant Wagner is 
enjoined and restrained from entering into, 
adhering to, maintaining or furthering, di- 
rectly or indirectly or claiming any rights 
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under, any contract, agreement, understand- 
ing, plan or program which has as its pur- 
pose or effect the continuing or ‘renewing 
of either of the agreements above listed or 
any similar contract, agreement, under- 
standing, plan or program between Wagner 
and Hydraulic, provided, however, that 
nothing contained in this Final Judgment 
shall be construed to prohibit conveyance 
to Wagner and payment therefor by Wag- 
ner, of such rights as may be claimed by 
Hydraulic to the trademark “Lockheed” 
(referred to in said agreements) under 
domestic or foreign registrations, or license 
to use the said trademark under foreign 
registrations thereof; provided, further, that 
this Final Judgment shall not constitute 
any bar or estoppel against the plaintiff 
taking any action under the antitrust laws 
with respect to any future action by Wagner 
regarding rights obtained by Wagner under 
any such conveyance or license. 


V 
[Patent Licensing—Reasonable Royalty] 


(A) Defendant Wagner is ordered and 
directed, in so far as it has or shall have 
the power to do so, to grant to any appli- 
cant making written request therefor, a 
non-exclusive license to make, use and vend 
hydraulic braking systems under any, some 
or all patents now existing and owned or 
controlled by Wagner or which are issued 
to or applied for by Wagner prior to five 
(5) years from the date of entry of this 
Final Judgment, except patents which are 
based on inventions or discoveries of officers 
or employees of Wagner made while affili- 
ated with or employed by Wagner and 
which patents are not dominated by one 
or more patents owned or controlled by 
Wagener at the date of this Final Judgment. 

(B) Defendant Wagner is enjoined and 
restrained from including any restriction or 
condition whatsoever in any license granted 
by it pursuant to the provisions of Section V 
except that (1) the license may be non- 
transferable; (2) a reasonable royalty may 
be charged, provided such royalty is non- 
discriminatory as between royalty-paying 
licensees; (3) reasonable provision may be 
made for periodic inspection of the books 
and records of the licensee by an independent 
auditor or any person acceptable to the 
licensee who shall report to the licensor 
only the amount of the royalty due and 
payable; (4) reasonable provision may be 


Trade Regulation Reports 


Cited 1953 Trade Cases 
U.S. v. Bendix Aviation Corp. 


68,841 


made for cancellation of the license upon 
failure of the licensee to pay the royalties 
or to permit the inspection of his books 
and records as hereinabove provided; (5) 
reasonable provision may be made _ for 
marking the braking systems manufactured, 
used or sold by the licensee under the li- 
cense with the numbers of the licensed 
patent or patents covering such system; and 
(6) the license must provide that the licensee 
may cancel the license at any time after one 
(1) year from the initial date thereof by giving 
thirty (30) days’ notice in writing to Wagner. 

(C) Upon receipt of a written request 
for a license under the provisions of this 
Section, defendant Wagner shall advise the 
applicant in writing of the royalty which it 
deems reasonable for the patent or patents 
to which the request pertains. If the parties 
are unable to agree upon a reasonable roy- 
alty within sixty (60) days from the date 
such request for the license was received 
by defendant Wagner, the applicant there- 
for may forthwith apply to this Court for 
the determination of a reasonable royalty, 
and defendant Wagner, shall, upon receipt 
of notice of filing of such application to this 
Court, promptly give notice thereof to the 
Attorney General. In any such proceeding 
the burden of proof shall be on defendant 
Wagner to establish the reasonableness of 
the royalty requested. Pending the com- 
pletion of any such proceeding on said 
application, the applicant shall have the 
right to make, use and vend hydraulic 
braking systems under any patents (required 
to be licensed hereunder) to which its ap- 
plication pertains without payment of royalty, 
but subject to the provisions of Sub-sections 
(D) and (F) of this Section. 


(D) Where the applicant has the right 
to make, use and vend under any patents 
pursuant to Sub-section (C) above, said 
applicant or defendant Wagner may apply 
to this Court to fix an interim royalty rate 
pending final determination of what con- 
stitutes a reasonable royalty. If this Court 
fixes such interim royalty rate, defendant 
Wagner shall then issue and the appellant 
shall accept a license, or, as the case may 
be, a sub-license, providing for the periodic 
payment of royalties at such interim rate 
for any manufacture, use or sale under 
such patents from the date of the filing of 
such application for the determination of a 
reasonable royalty. If the applicant fails 
to accept such license or fails to pay the 
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interim royalty in accordance therewith, 
such action shall be ground for the dismissal 
of his application, and his rights under this 
Section shall terminate as to patents which 
were the subject of such application. 


(E) Nothing in this Final Judgment shall 
prevent this Court, in any such proceeding, 
from considering and the applicant from 
attacking the validity or scope of any of 
said patents in determining what shall con- 
stitute a reasonable royalty rate, nor shall 
this Final Judgment be construed as im- 
porting any validity or value to any of said 
patents. 


(I) Irrespective of whether an interim 
license has been issued pursuant to Sub- 
section (D) above, reasonable royalty rates, 
if any, once finally determined by this Court 
shall apply to the applicant and all other 
royalty-paying licensees under the same 
patent or patents with respect to any manu- 
facture, use or sale from the date the appli- 
cant files his application with this Court, 
except that any such other licensee holding 
a license under the same patent or patents 
shall have the right, at his option, not to 
have such royalty rate apply to any manu- 
facture, use or sale by it. 


(G) Defendant Wagner is enjoined and 
restrained from making any sale or other 
disposition of any of said patents which 
deprives it of the power or authority to 
grant the licensees hereinbefore provided 
for, unless it sells, transfers or assigns such 
patents and requires as a condition of such 
sale, transfer or assignment that the pur- 
chaser, transferee or assignee shall observe 
the requirements of this Section V with 
respect to the patents so acquired and the 
purchaser, transferee or assignee shall file 
with this Court, prior to consummation of 
said transaction, an undertaking to be bound 
by the provisions of this Section V with 
respect to the patents so acquired. 


VI 
[Technological Information| 


Defendant Wagner is ordered and directed 
upon written request of any licensee under 
the provisions of Section V of this Final 
Judgment to furnish to such licensee formu- 
lae, conventional material specifications, de- 
tailed parts drawings showing dimensions, 
tolerances and finishes, and assembly or 
sub-assembly drawings relating to the in- 
vention covered by the licensed patent where 
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such are in its possession and are reason- 
ably necessary to enable a manufacturer to 
practice the invention covered by such pat- 
ent, the furnishing of such information to 
be subject to payment to such defendant 
therefor of its actual cost in furnishing such 
formulae, specifications and drawings. De- 
fendant Wagner may require as a condition 
of the furnishing of such information that 
the licensee (1) maintain such information 
in confidence and use it only in connection 
with its own manufacturing operations, and 
(2) agree, upon termination or cancellation 
of the license, to return such formulae, 
specifications and drawings and any repro- 
ductions thereof to the licensor. 


VII 
|Practices Enjoined| 


Defendant Wagner is enjoined and re- 
strained from: 


(A) Entering into, adhering to, main- 
taining or furthering, directly or indirectly, 
any contract, agreement, understanding, 
plan or program with any manufacturer of 
braking systems to 


(1) allocate or divide territories, mar- 
kets or fields, for the production, dis- 
tribution, sale or use of braking systems; 


(2) fix, determine, maintain or adhere 
to prices, differentials, discounts or other 
terms or conditions of sale relating to 
price for braking systems to third per- 
sons; 


(3) refrain from, curtail, limit or re- 
strict the manufacture or supply, or access 
to sources of supply, of braking systems. 


Provided, however, that the provisions of 
this subparagraph (A) are not intended to 
prohibit any lawful agreement between the 
defendant Wagner and any manufacturer 
of vehicles or industrial equipment employ- 
ing braking systems relating to Wagner’s 
manufacture, distribution or sale of braking 
systems for vehicles or industrial equipment 
produced by such manufacturer. 


(B) Granting or continuing any patent 
license, express or implied, relating to brak- 
ing systems, upon any condition, agreement 
or understanding that the licensee shall not 
contest the validity or scope of any patents 
covered by such license after termination 
of such license, or of any patents not cov- 
ered by such license. 
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VIII 


Defendant Wagner is enjoined and re- 
strained from: 


(A) Conditioning the sale, distribution 
or use of any discount, differential or other 
term or condition of sale of braking systems 
upon: 


(1) The purchaser, distributor or user 
not buying, selling, using, servicing or 
distributing braking systems manufac- 
tured or sold by or for others than 
defendant Wagner. 


(2) The purchaser or distributor com- 
plying with any resale price schedule 
established by defendant Wagner. 


(B) Entering into any contract or agree- 
ment with any distributor which fixes or 
prescribes prices, differentials, discounts or 
other terms or conditions for the sale of 
braking systems to third persons. 


(C) Cancelling or threatening to cancel, 
or refusing to continue, any distributor con- 
tract or agreement, because such distributor 
sells or deals in braking systems manufac- 
tured or sold by others than defendant 
Wagner. 


Provided, however, that nothing contained 
in this Section VIII (C) shall be deemed 
to prohibit defendant Wagner, in good 
faith, from cancelling or refusing to con- 
tinue, or expressing its intention to cancel 
or refuse to continue, any distributor con- 
tract or agreement for failure of such dis- 
tributor to make fair and reasonable efforts 
to distribute braking systems which are 
manufactured or sold by defendant Wagner. 


(D) Except as permissible or proper 
under the law of the United States relating 
to patents, requiring as a condition of any 
license which Wagner may issue under 
patents owned or controlled by it covering 
hydraulic braking systems any provision 
that: 

(1) Limits the source for the purchase 
of any braking system parts; 


(2) Limits the disposition of a licensed 
product after purchase or manufacture; 


(3) Requires that approval by Wagner 
or any other person be obtained as to 
any source of supply for braking sys- 
tems. 
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IX 
[Permissive Provision] 


Nothing in this Final Judgment shall 
prevent or prohibit defendant Wagner from 
availing itself of the benefits of (a) the 
Act of Congress of April 10, 1918, com- 
monly called the Webb-Pomerene Act, (b) 
the Act of Congress of August 17, 1937, 
commonly called the Miller-Tydings Act, 
or (c) the Act of Congress of July 14, 1952, 
commonly called the McGuire Act. 


x 
[Inspection and Compliance] 


For the purpose of securing compliance 
with this Final Judgment, duly authorized 
representatives of the Department of Jus- 
tice, upon written request of the Attorney 
General, or the Assistant Attorney General 
in charge of the Antitrust Division, and 
on reasonable notice to defendant Wagner, 
made to its principal office, shall be per- 
mitted, subject to any legally recognized 
privilege to be determined by the Court, 
(1) access during the office hours of de- 
fendant Wagner to books, ledgers, accounts, 
correspondence, memoranda and other rec- 
ords and documents in the possession or 
under the control of defendant Wagner 
relating to any matter contained in this 
Final Judgment and (2) subject to the 
reasonable convenience of defendant Wag- 
ner and without restraint or interference 
from it to interview officers and employees 
of defendant Wagner, who may have coun- 
sel present, regarding any such matters, and 
upon such request defendant Wagner shall 
submit such written reports with respect 
to any of the matters contained in this 
Final Judgment as from time to time may 
be necessary for the purpose of enforce- 
ment of this Final Judgment. No informa- 
tion obtained by the means provided in 
this Section X shall be divulged by any 
representative of the Department of Justice 
to any person other than a duly authorized 
representative of such Department, except 
in the course of legal proceedings to which 
the United States is a party for the purpose 
of securing compliance with this Final Judg- 
ment or as otherwise required by law. 
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Leonia Amusement Corp. v. Loew's Inc. 


XI as may be necessary or appropriate for the 
construction and carrying out of this Final 
Judgment, for the modification of any of 

Jurisdiction is retained for the purpose the provisions thereof, and for the purpose 
of enabling any of the parties to this Final of the enforcement of compliance therewith 
Judgment to apply to this Court at any and the punishment of violations thereof. 
time for such further orders and directions 


{Jurisdiction Retained] 


[67,592] Leonia Amusement Corporation, Julius Charnow, Louis A. Charnow, 
and Max L. Charnow, individually and as officers, directors, and trustees in dissolution 
of Leonia Amusement Corporation v. Loew’s Incorporated, Warner Bros. Pictures Inc., 
Warner Bros. Pictures Distributing Corporation, Columbia Pictures Corporation, 
Columbia Pictures Distributing Corporation, Paramount Pictures Corporation, Paramount 
Pictures Inc., Paramount Film Distributing Corporation, United Paramount Theatres 
Inc., “John Smith,” “Richard Smith,” and “Samuel Smith,” said names being fictitious, the 
persons intended being the Trustees in dissolution of Paramount Pictures, Inc., RKO 
Radio Pictures, Inc., RKO Pictures Corporation, RKO-Keith Orpheum Theatres Inc., 
RKO Theatres Corporation, Radio-Keith-Orpheum Corporation: “John Doe,” “Richard 
Roe,” and “Samuel Roe” said names being fictitious, the persons intended being the 
Trustees in dissolution of Radio Keith Orpheum Corporation; Twentieth Century Fox 
Corporation, Universal Pictures Corporation Inc.; Universal Film Exchanges, Inc., and 
United Artists Corporation. 


In the United States District Court for the Southern District of New York. Civ. 
74-244. Dated October 20, 1953. 


Clayton Antitrust Act 


Suit for Civil Damages—Statute of Limitations—Applicable Statute—The time 
within which a former operator of a motion picture theatre must commence its action 
to recover treble damages under the antitrust laws was determined by a New York 
statute of limitations which provided that an action to recover upon a liability created 
by statute, except a penalty or forfeiture, must be commenced within six years after 
the cause of action has accrued. The court determined that the statutes of limitations of 
New York, the state where the action was commenced, were applicable; that the nature 
of the claim, being a federal matter which was to be determined by application of federal 
law, was not penal; and that the above New York statute of limitations, as construed by 
New York court decisions, would be held to be applicable to this type of suit by the 
New York courts. 


See the Sherman Act annotations, Vol. 1, { 1640.436; Clayton Act annotations, 
Vol. 1, § 2024.10. 


Suit for Civil Damages—Running of Statute of Limitations—Suspension—Pendency 
of Government Suit—The second paragraph of Section 5 of the Clayton Act, which 
provides for the suspension of the running of statutes of limitations, must be read and 
interpreted in light of the first paragraph of the section in determining whether or not 
a Government antitrust suit is pending within the meaning of the second paragraph of the 
section. Congress intended that antitrust suits should be considered pending until 
the entry of a judgment or decree which finally disposes of all the allegations of 
antitrust violations. The mere reservation in a final decree of the right to apply for 
a modification required by changed conditions does not change the final character of 
the decree. The final judgment referred to in the first paragraph is, in effect, res judicata 
of all the issues in an antitrust action; there must be no allegation of wrongdoing reserved 
for determination in the action. 


See the Sherman Act annotations, Vol. 1, § 1640.453; Clayton Act annotations, 
Vol. 1, § 2025.12. 
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Suit for Civil Damages—Running of Statute of Limitations—Suspension—Pendency 
of Government Suit——In determining the period of time which a state statute of limita- 
tions was suspended by the pendency of a Government antitrust action, a court held 
that a Government suit, which involved several defendants, terminated as to one defendant 
when an order severing that defendant from the action was entered, terminated as to 
other defendants when the period for the filing of an appeal from a final judgment expired, 
and terminated as to other defendants when the Supreme Court denied petitions for 
rehearing after the court affirmed a final decree entered against the defendants. As to one 
of the defendants, a consent decree was held not to have terminated the Government 
action because the decree reserved to the Government the right at the end of a three-year 
trial period to seek further relief, which right was exercised at the end of the period. 


See the Sherman Act annotations, Vol. 1, § 1640.453; Clayton Act annotations, Vol. 1, 
{ 2025.12. 

Suit for Civil Damages—Motion to Dismiss—Corporations Created Pursuant to 
Government Decree.—In an action for treble damages, a motion to dismiss made by 
two corporations which were created pursuant to the terms of a Government antitrust 
decree and which were successors to the defendant subject to the decree was granted. 
A continuing conspiracy was not alleged, and it was not alleged that injury was sustained 
when the two successor corporations were in existence. The court, however, did not 
determine whether, by reason of the receipt of assets or by an expressed assumption, the 
successor corporations may eventually be held liable for the acts of their predecessor 
corporation 1f such liability is established. 


See the Sherman Act annotations, Vol. 1, f 1640.127, 1640.261. 


For the plaintiffs: Sperry, Weinberg and Ruskay (Joseph A. Ruskay and Joseph 
H. Muller, of counsel). 

For the defendants: Dwight, Royall, Harris, Koegel and Caskey; O’Brien, Driscoll 
and Raftery; Phillips, Nizer, Benjamin and Krim; Schwartz and Frohlich; Austin C. 
Keough; Herbert B. Lazarus; R. W. Perkins; J. Robert Rubin; Adolph Schimel; J. Miller 
Walker (John F. Caskey, Saul Friedberg, Louis D. Frohlich, Edward C. Raftery, and E. 
Compton Timberlake, of counsel). 


For a prior opinion of the U. S. District Court, Southern District of New York, see 
1953 Trade Cases {[ 67,419. 


dividual plaintiffs are the trustees in dis- 
solution of this corporation.’ 


The complaint alleges that defendants 


Opinion 
[Statute of Limitations] 


Ryan, District Judge [Jn full text except 
for chart at footnote 36]: This suit came 
on to be heard on an order of Chief Judge 
Knox, entered with the consent of all, 
directing that a separate trial be had of 
“the defense under the statute of limitations.” 


Suit was filed on April 1, 1952 to recover 
threefold the damages alleged to have been 
sustained by plaintiffs by reason of unlawful 
acts of the defendants and the costs of suit, 
including a reasonable attorney’s fee.’ 

Plaintiff, Leonia Amusement Corporation, 
a dissolved New York corporation was the 
lessee and operator of the Leonia Theatre, 
located in Leonia, New Jersey. The in- 


engaged in a combination and conspiracy 
in violation of the antitrust laws to injure 
plaintiffs in their operation of the Leonia 
Theatre and that, pursuant to this con- 
spiracy, defendants refused to license mo- 
tion pictures distributed by them to Leonia 
Theatre on the run and with the clearance 
desired. As a result of these alleged un- 
lawful acts, plaintiffs claim they were put 
out of business and forced to sell their 
lease of the Leonia Theatre on September 
1, 1935. Plaintiffs allege no interest in the 
theatre since that date. 


All the defendants have filed answers 
pleading the three-year statute of limita- 


1Section 4 of the Clayton Act, 15 U. S. 


Cc. A. 15. 
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2The complaint does not purport to state a 


claim in favor of the individual plaintiffs other 


than as trustees in dissolution. 
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tions of New York,® some of the defendants * 
have in addition pleaded the six-year statute 
of limitations of New York,® and the six- 
year statute of limitations of New Jersey ° 
pursuant to the provisions of Section 13, 
New York Civil Practice Act.’ 


It is not disputed that plaintiffs’ claims, 
wholly and finally, accrued on September 
1, 1935, and defendants have conceded that 
the statute of limitations was suspended 
while the suit of United States v. Paramount 
Pictures et al. was pending against them. 


Plaintiffs contend that the Paramount 
suit was pending from July 20, 1938 until 
at least October 16, 1950; that the six-year 
statute of New York is applicable, and that 
this statute was suspended during all the 
time the Paramount suit was pending. 


All of the defendants urge that the suit is 
to recover a penalty within the meaning 


of Section 49 (3) of the New York Civil 
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Practice Act. In the event that the suit be 
held to be one brought to recover upon a 
liability created by statute, within the mean- 
ing of Section 48 (2) of the New York 
Civil Practice Act, and not one to recover 
a penalty or forfeiture, the consenting de- 
fendants alternatively urge that the Para- 
mount suit was not pending against them 
within the meaning of Section 5 of the 
Glaytom Act (Sec. 16 ilitlen! s5Us = Grae) 
during the period from the entry of the 
decree of November 20, 1940 to August 
7, 1944, when the United States filed an 
application for modification of that decree. 


[Applicable Statute | 


This separate trial presents no factual 
issues * and but two major questions of law. 
I consider now the first of these: 


What statute of limitations is applicable to 
the claims pleaded in the complaint? 


3 Section 49 of the New York Civil Practice 
Act provides: 

“The following actions must be commenced 
within three years after the cause of action 
accrued: 


“3. An action upon a statute for a penalty 
or forfeiture where the action is given to the 
person aggrieved or to that person and the 
people of the state, except where the statute 
imposing it prescribes a different limitation.” 

*These defendants are Twentieth Century- 
Fox-Film Corporation, Loew’s Incorporated, 
Warner Bros. Pictures, Inc., Warner Bros. Pic- 
ture Distributing Corporation, Paramount Film 
Distributing Corporation, Paramount Pictures, 
Inc,, Paramount Pictures Corporation, United 
Paramount Theatres, Inc., RKO Radio Pictures, 
Inc., RKO Pictures Corporation and RKO-Keith- 
Orpheum Theatres, Inc. At times, these defend- 
ants are referred to herein as the consenting 
defendants. 

> Section 48 of the New York Civil Practice 
Act provides: 

“The following actions must be commenced 
within six years after the cause of action has 
accrued: 


“2. An action to recover upon a liability 
created by statute, except a penalty or for- 
feiture.”’ 

‘New Jersey 
provides: 

“Six years; certain enumerated actions. All 
actions in the nature of trespass quare clausum 
fregit, trespass, detinue, trover, actions of re- 
plevin for the taking away of goods and chat- 
tels, actions in the nature of debt, founded upon 
a lending or contract without a specialty or 
for arrears of rent due on a parol demise. 
actions of account, actions in the nature of 
actions upon the case shall be com- 
menced within six years next after the cause 


of any such action has accrued, and not there- 
ACCT ree: 
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Revised Statutes, Sec. 2.24-1 


7 Section 13 of the New York Civil Practice 
Act provides: 

“Limitation where cause of action arises out- 
side of the state. Where a cause of action arises 
outside of this state, an action cannot be 
brought in a court of this state to enforce such 
cause of action after the expiration of the time 
limited by the laws either of this state or of 
the state or country where the cause of action 
arose, for bringing an action upon the cause of 
action, except that where the cause of action 
originally accrued in favor of a resident of this 
state, the time limited by the laws of this state 
shall apply. Where such cause of action, 
whether originally accrued in favor of a resi- 
dent or non-resident, arose in a foreign country 
with which the United States or any of its. 
allies was then or subsequently at war, or in 
territory then or subsequently occupied by the: 
government of such foreign country, the period 
between the commencement of the war, or the 
occupation of such country, and the termination 
of hostilities with such country, or the termina- 
tion of such occupation, is not a part of the 
time limited in this article for commencng the 
action’) was 

§ [1946-1947 TRADE CASES { 57,470] 66 F. 
Supp. 323 (S. D. N. Y., 1946); [1946-1947 TRADE: 
CASES { 57,526] 70 F. Supp. 53 (S. D. N, Y., 
1947); [1948-1949 TRADE CASES f 62,244] 334 
U. S. 131 (1947); [1948-1949 TRADE CASES. 
{ 62,473] 85 F. Supp. 881 (S. D. N. Y., 1950); 
339 U. S. 974 (1950); 340 U. S. 857 (1950). 


* Section 5 of the Clayton Act, 15 U.S.C.A. 16. 


* The proceedings in the Paramount suit are 
found in the files of this court. Although, for 
the convenience of the court, various filed 
papers have been received in evidence, I have 
taken notice of all the proceedings had in that 
suit. Cf. National Fire Ins. Co. v. Thompson,. 
281 U. S. 331, 336 (1930); Lockhart v. Johnson, 
181 U. S. 516, 520 (1901); Criscwolo v. Atlas 
Imperial Diesel Engine Co. (C. C. A. 9 (1936)),. 
S40, 205278, 275: 
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It is settled that there is no federal 
Statute of limitations governing actions 
under the antitrust laws for threefold the 
damages sustained™ and that the statutes 
of limitations of the state in which the 
action is commenced are applicable.” The 
Rules of Decision Act * has been steadfastly 
applied in actions at law to statutes of 
limitations of the state in those cases where 
the federal act contains no limitation period.“ 


Plaintiffs seek to enforce a right created 
by federal statute; jurisdiction does not 
depend upon diversity of citizenship and 
Erie v. Tompkins is not applicable. Deter- 
mination of the nature of the claims pleaded 
is a federal matter and is to be reached by 
application of federal law.* Having so 
decided the nature of the claim, we are 
required to ascertain by local law the 
particular state statute of limitations which 
affects the enforcement of the claim. When 
doing this we are bound by the decisions 
of the state courts on the construction and 
interpretation to be given these state statutes.” 


Of course, the varying state statutes will 
result in lack of uniformity of the limitation 
period; that this is so, absent an applicable 
federal statute of limitations, has long been 
recognized and accepted.“ But uniform 
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interpretation of a federal statute is a matter 
of federal concern; it can only be achieved 
by reserving that power of interpretation to 
the federal courts; it was not surrendered 
by the Rules of Decision Act.® 


[Nature of Claim] 


The problem, therefore, is twofold: (a) 
what in federal law is the essential nature of a 
claim arising under Section 4 of the Clayton 
Act as amended; * and (b) what New York 
statute of limitations would the New York 
courts hold applicable to this type or class 
of claim. (Jn fact, this precise question 
could not come before the New York courts 
for decision, for a suit to recover threefold 
damages sustained by reason of a violation 
of the federal antitrust laws cannot be 
brought in a state court.) 


In many private antitrust suits filed in 
district courts, within New York it has 
been held that the six-year statute of limi- 
tations” was applicable.” It is true that 
in two of these suits” the defendants did 
not question the applicability of the six-year 
statute as sufficient to bar the claims 
pleaded, but a reading of these decisions 
is indicative of a general acceptance by the 
court and bar that the six-year statute 


1 Chattanooga Foundry v. Atlanta, 203 U. S. 
390 (1906): Hoskins Coal and Dock Corp, Vv. 
Truax Traer Coal Co. [1950-1951 TRADE CASES 
962,925), 191 F.2d 912 (C..A. 7, 1951) cert...den: 
342 U. S. 947 (1952); Schiffman Bros. v. Texas 
Co. [1952 TRADE CASES {f 67,270], 196 F. 2d 
695.(C. A..7th, 1952). 

122 ‘‘We take it that in the absence of a con- 
trolling act of Congress federal courts of equity, 
in enforcing rights arising under the statutes 
of the United States, will without reference to 
the Rules of Decision Act adopt and apply local 
statutes of limitations which are applied to like 
causes of action by the state courts. Cf. Mason 
uv. United States, 260 U. S. 545; Jackson County 
v. United States, 308 U. S. 343:’’ Russell v. 
Todd, 309 U. S. 280, 293 (1940). 

1S Stabs iors 2ouu a Sa Co An DEC. nLG02; 

4 Campbell v. City of Haverhill, 155 U. S. 610 
(1895); Chattanooga Foundry & P. Works v. 
Atlanta, 203 U. S. 390 (1906); Pufahl v. Estate 
of Parks, 299 U. S. 217 (1936); Russell v. Todd, 
supra; Holmberg v. Armbrecht, 327 U. S. 392 
(1946). 

1%In Momand v. Twentieth-Century Fox Film 
Corporation, 37 F. Supp. 649 (D. C. Okla., 
1941), the court noted that (p. 652): 

‘It is readily conceded that the definition 
given to the right of action by the Federal law 
is binding. Stated otherwise the nature of the 
cause of action, created and granted by the 
Sherman Anti-Trust Act, is to be determined by 
the Federal decisions.”’ 

See also, Hlectric Theatre Co. v. Twentieth- 
Century Fox Corp., D. C. Mo., July 18, 1953 
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[1953 TRADE CASES { 67,560], and W. D. Ful- 
ton v. Loew’s Incorporated, D. C. Kan. Sept. 4, 
1953 [1953 TRADE CASES f{ 67,571], unreported. 

16 When examining state law to determine the 
applicable statute of limitations, federal courts 
are required to construe the state statutes as 
they would be construed by state courts. 
Dibble v. Bellingham Bay Land Co., 163 U. S. 63 
(1896); Bauserman v. Blunt, 147 U. S. 647 
(1893); Pufahl v. Hstate of Parks, supra. 

uw Great Western Telegraph Company  v. 
Purdy, 162 U. S. 329 at 339 (1896). 

8 Williamson v. Columbia Gas and Electric 
Corp., 29 F. Supp. 198, affd. 110 F, 2d 15 
(C. C. A. 3), cert. den. 310 U. S. 639. 

ISO tale role LSeU Ss, CoA el: 

20 Sec, 48(2), N. Y. C. P..A. 

21 Seaboard Terminals Corporation v. Stand- 
ard, Oil~Co., 24.8 >.Supp; 10188(Sa,Dsa Nig Xa; 
1938), aff'd on other points, 104 F. 2d 659 
(C. C. A. 2nd, 1939); Pastor v. American Tele- 
phone & Telegraph Co., 76 F. Supp. 781 (S. D. 
N. Y. 1940); Alden-Rochelle v. American Soc. of 
C., A. & Publishers, 3. FR: D. 157 (S. D..N. Y., 
1942); Dipson Theatres v. Buffalo Theatres, 8 
F. R. D. 86 (W. D. N. Y., 1948); Bascom Laun- 
der Corporation v. Farny [1950-1951 TRADE 
CASES, {| 62,706], 10) Fs Re D. 4216S: "DANS Y-; 
1950); and Winkler-Koch Engineering Co. v. 
Universal Oil Prod. Co. [1950-1951 TRADE 
CASES { 62,892], 100 F. Supp. 15 (S. D. N. Y., 
1951). 

22 Pastor Vv. American Telephone & Telegraph 
Co. and Alden-Rochelle v. American Soc. of 
C., A. & Publishers, supra. 

q 67,592 


68,3848 


applied. Likewise, district courts in other 
states have held that the statute of limita- 
tions of the particular state covering penal- 
ties does not apply to an action under the 
antitrust laws.” 


But defendants urge that to the extent 
that these decisions cite and rely upon the 
Chattanooga case,* such reliance is mis- 
placed; and to the extent that they refer to 
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private suits to recover threefold damages 
for antitrust violations as not being for a 
“penalty” under federal law, they are in 
conflict with conclusions reached by other 
federal courts,” and contrary to the legis- 
lative history of the antitrust laws. 

I accept the defendants’ historical recitals 


of the Chattanooga decisions.” I read Chatta- 
nooga as saying that a suit for treble dam- 


(a) California: Burnham Chemical Co. v. 
Borax Consolidated [1948-1949 TRADE CASES 
162,322 170) Bs 2d) 569) (Ca Cay Ave Sth 1945). 
Levy v. Paramount Pictures [1952 TRADE 
CASES {f 67,327], 104 F. Supp. 787 (N. D. Calif., 
1952); United West Coast Theatres Corp. v. 
South Side Theatres [1950-1951 TRADE CASES 
| 62,591], 86 F. Supp. 109 (S. D. Calif., 1949) ; 

(b) Colorado: Wolf Sales Co. v. Rudolph 
Wurlitzer Co. [1952 TRADE CASES f 67,321], 
105 F. Supp. 506 (D. Colo., 1952) ; 

(ec) New Jersey: Shelton Electric Co. v. Vic- 
tor Talking Mach. Co., 277 Fed. 483 (D. N. J., 
1922); 

(d) Ohio: Reid v. Doubleday & Co. [1953 
TRADE CASES f 67,428], 109 F. Supp. 354 
(N. D. Ohio, 1952); 

(e) Oklahoma: Momand v. Universal Film 
Eachange, 43 F. Supp. 996 (D. Mass., 1942); 
Momand v. Twentieth-Century Fox Film Cor- 
poration, 37 F. Supp. 649 (W. D. Okla., 1941); 

(f) Utah: Christensen v. Paramount Pictures 
{1950-1951 TRADE CASES f 62,751], 95 F. Supp. 
446 (D. Utah, 1950). 

24 City of Atlanta v. Chattanooga Foundry & 
Pipe Co., 127 Fed. 23 (C. C. A. 6, 1903), rev’ing 
101 Fed. 900 (C. C. E. D. Tenn., 1900); aff'd 
sub nom. Chattanooga Foundry & P. Works v. 
Atlanta, swpra. 

2% American Banana Co. v. United Fruit Co., 
153 Reda 943 (SD. Ne Ya 190M) Clarig Ot Co. 
v. Philips Petroleum Co, [1944-1945 TRADE 
CASES { 57,358], 148 F. 2d 580, 582 (C. C, A. 
8th, 1945), cert. den. 326 U. S. 734 (1945); The 
Derby Oil Company v. Universal Oil Producis 
Company, unreported (D. Kansas, August 26, 
1938); Harvey v. Booth Fisheries Co. of Dela- 
ware, 228 Fed. 782 (W. D. Wash., 1915); Haskell 
v. Perkins, 28 F. 2d 222 (D. N. J., 1928); Tre- 
buhs Realty Co. v. News Syndicate Co. [1952 
TRADE CASES { 67,336], 107 F. Supp. 595, 599 
(S. D. N. Y., 1952); Greer, Mills € Co. v. Stol- 
ler, ie Beds 1ye3(CoCe, Wa Dee Moo m1 S96): 
Bigelow v. RKO Radio Pictwres, [1944-1945 
TRADE CASES { 57,402], 150 F. 2d 877, 883 
(C. C. A. 7th, 1945); Maltz v, Sax, 134 F. 2d 2, 4 
(C. C. A. 7th, 1943); Fleitmann v. Welsbach Co., 
240 U. S. 27, 29 (1916); Schiffman Bros. v. Texas 
Co, [1952 TRADE CASES f 67,270], 196 F. 2d 
695 (C. A. 7th, 1952); Milwaukee Towne Corp. 
v. Loew’s, Inc. [1950-1951 TRADE CASES 
f 62,891], 190 F. 2d 561, 570 (C. A. 7th, 1951), 
cert. den. 342 U. S. 909 (1952); Hoskins Coal & 
Dock Corp. v. Truax Traer Coal Co. [1950-1951 
TRADE CASES { 62,925], 191 F. 2d 912, 914 
(C. A. 7th, 1951), cert. den. 342 U. S. 947 (1952); 
Nicholas DeLuca, et al. v. Loew’s Inc., et al., 
unreported (N. D. Ill., opinion by Judge Sul- 
livan, dated February 26, 1953): Decorative 
Stone Co. v. Building Trades Council, 23 F. 
2d 426, 427 (C. C. A. 2nd, 1928), cert. den, 277 
U. S. 594 (1928); Hlizabeth Arden Sales Cor- 
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poration v. Gus Blass Co. [1944-1945 TRADE 
CASES { 57,400], 150 F. 2d 988, 997 (C. C. A. 
8th, 1945); H. J. Jaeger Research Laboratories 
y. Radio Corp. of America, 90 F. 2d 826, 828 
(CHOC MAG Srdet93 ie 

2In City of Atlanta v. Chattanooga Foundry 
& Pipe Co., 101 Fed. 900 (C. C., E. D. Tenn, 
1900), the district court considered two actions 
brought to recover damages under Section 7 of 
the Sherman Act (Act of July 2, 1890, ch, 647; 
26 Stat. 209). Following the decision of the 
Supreme Court in Addyston Pipe & Steel Co. v. 
United States, 175 U. S. 211 (1899), plaintiffs 
alleged that, by reason of the unlawful combi- 
nation, defendants had advanced the price of 
their steel pipe, and that plaintiffs were in con- 
sequence compelled to pay an exorbitant and 
unfair price. The defendants interposed as a 
defense the Tennessee statutes of limitation of 
one and three years as found in the Code of 
Tennessee (Shannon’s Revisal), $$ 4469, 4470. 
The former section prescribed a limitation of 
one year to actions for statutory penalties and 
injuries to the person. The latter prescribed a 
limitation of three years for injuries to prop- 
erty, real and personal. To these pleas, plain- 
tiffs demurred upon the ground that § 1047 of 
the Federal Revised Statutes applied to the 
action. That federal statute read: 

“No suit or prosecution for any penalty or 
forfeiture, pecuniary or otherwise, accruing 
under the laws of the United States, shall be 
maintained, except in cases where it is other- 
wise specially provided, unless the same is com- 
menced within five years from the time when 
the penalty or forfeiture accrued ....” 

The district court, relying upon Huntington v. 
Attrill, 146 U. S. 657 (1892), held that the fed- 
eral statute of limitations applied only to 
actions maintainable by the United States. It 
then proceeded to analyze the Tennessee stat- 
utes of limitation. It held that the one-year 
statute (§ 4469) was not applicable, construing 
the word ‘‘penalty’’ therein to mean the same 
as in the rejected federal statute. It held appli- 
cable the three-year statute (§ 4470), which read 
as follows: 

“Actions for injuries to personal or real 
property; actions for the detention or conver- 
sion of personal property, within three years 
from the accruing of the cause of action.” 

Specifically it held that the causes of action 
barred by Section 4470 included ‘‘every species 
of injury to personal property included in the 
more general or collective name of torts or civil 
wrongs”’ (101 Fed. at 910). 

The appeal was heard by a Circuit Court of 
Appeals, including Circuit Judge Lurton, who 
wrote the opinion, and who had theretofore 
been a Justice and Chief Justice of the Supreme 
Court of Tennessee. The Circuit Court of Ap- 
peals (127 Fed. 23 [6th Cir., 1903]) agreed that 
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ages under the antitrust laws is not one to 
recover a statutory penalty or forfeiture 
within the meaning of Section 1047 of the 
Federal Revised Statutes™ and appreciate 
that this ruling must be weighed with the 
holding that this statute applies only to 
actions brought by the Government. But 
it also was necessary for the Court to 
classify the suit as to its nature and type 
in order that decision might be made as to 
the particular Tennessee statute of limita- 
tions applicable. This was especially so 
since one of the statutes (Section 4469, 
Code of Tennessee), considered as possibly 
applicable, prescribed a limitation of one 
year for statutory penalties and injuries 
to the person; and another (Section 4470, 
Code of Tennessee) a three-year limitation 
“for injuries to personal or real property.” 


The Court of Appeals for the Sixth 
Circuit in Chattanooga, when considering 
the nature of the claims pleaded, wrote 
C2AR Beds at p-628): 


“We find ourselves in agreement with 
the court below in holding that an action 
under the seventh section of the act of 
July 2, 1890, c. 647, 26 Stat. 210 (U. S. 
Comp. St. 1901, p. 3202), is not a penal 
action The seventh section alone 
gives any remedy to one injured by such 
a forbidden combination or contract, and 
that measures the relief by the ‘damages 
by him sustained,’ costs of suit, and his 
reasonable attorney’s fees. The remedy is 
not given to the public, for no one may 
bring the action save the person ‘who 
shall be injured,’ etc., and the recovery 
is for the sole benefit of the person so 
injured and suing. Jt is not reasonable 
to construe the remedy so conferred as a 
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penal action, for that would be to add to 
the punishment by fine or imprisonment 
imposed by the other sections of the act 
an additional punishment by way of 
pecuniary penalty. The plain intent is to 
compensate the person injured.” 


The ruling of the court which follows (at 
p. 29), 


“True, the compensation is to be three 
times the damage sustained. But this 
enlargement of compensation is not enough 
to constitute the action a penal action, 
within the meaning of section 1047, Rev. 
Si (Usss Compe sty 19015 pi727/)ee 


did not render the holding which preceded 
it mere dictum, for it was a holding as to 
the nature of the action and was necessary 
to the ultimate decision reached. 


Judge Cardozo so read Chattanooga and 
wrote in Cox v. Lykes Brothers, 237 N. Y. 
376 at pages 379-380: 


“In harmony with this ruling are 
decisions of the Supreme Court of the 
United States excluding from the class 
of penalties an action against the infringer 
of the copyright of a dramatic composi- 
tion, who must pay not less than $100 
for the first and $50 for every subsequent 
performance (Brady v. Daly, 175 U. S. 
148) and an action under the anti-trust 
law for the recovery of treble damages. 
(Chattanooga Foundry & Pipe Works v. 
City of Atlanta, 203 U. S. 390, affg. 127 
Fed. Rep. 23).” 


In Sullivan v. Associated Billposters and 
Distributors, 6 F. 2d 1000 (C. C. A. 2, 1925), 
where the question presented was whether 
a claim for treble damages under Section 
7 of the Sherman Act (which is now Sec- 


Section 1047, swpra, was not applicable and that 
the one-year Tennessee statute of limitations 
was also not applicable. The Circuit Court of 
Appeals then held that the cause of action was 
not one for an injury to property within the 
meaning of the Tennessee three-year statute, 
Section 4470. It pointed out that the English 
Statute of 21 James I, c. 16, operated upon the 
form of action and was therefore no longer 
applicable in Tennessee, where the rule had 
been adopted that the statute of limitations 
applicable depends upon the nature and char- 
acter of the action, not upon its form. The 
court concluded that the ten-year Tennessee 
statute (§ 4473), the catch-all provision, applied. 
The Supreme Court of the United States 
granted certiorari. The unanimous opinion of 
the Court was written by Mr. Justice Holmes 
and is reported sub nom. Chattanooga Foundry 
v. Atlanta, 203 U. S. 390 (1906). The Supreme 
Court held that the limitation of five years in 
the Federal Revised Statutes, Section 1047, to 
any ‘‘suit or prosecution for any penalty or 
forfeiture, pecuniary or otherwise, accruing 
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under the laws of the United States’’ did not 
apply, relying upon Huntington v. Attrill, 146 
U. S. 657 (1892), and Brady v. Daly, 175 U. S. 
148 (1899). The Supreme Court concurred with 
the Circuit Court of Appeals that the plaintiffs’ 
cause of action fell within the catch-all statute 
(Code of Tennessee [Shannon’s Revisal], § 4473), 
saying (203 U. S. at 398): 

“Although the decision is appealed from, as 
this question involves the construction of local 
law we cannot but attribute weight to the 
opinion of the judge who rendered the judg- 
ment, in view of his experience upon the 
Supreme Court of Tennessee.” 

27 Section 2462, 28 U. S. C. A. provides: “Ex- 
cept as otherwise provided by Act of Congress, 
an action, suit or proceeding for the enforce- 
ment of any civil fine, penalty, or forfeiture, 
pecuniary or otherwise, shall not be entertained 
unless commenced within five years from the 
date when the claim first accrued, if within 
the same period, the offender or the property 
is found within the United States in order that 
proper service may be made thereon.’’ 
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tion lS) RitlelS Ua Se G. AS) arsunvivied 
against the estate of a defendant who had 


died pending litigation, the court said 
(at p. 1009): 

“The provisions are clearly 

remedial. A statute may be penal 


in one part and remedial in another. If 
a statute which is penal in part gives a 
remedy for an injury to the person in- 
jured to the extent that it gives such a 
remedy it is a remedial statute, irre- 
spective of whether it limits the recovery 
to the amount of actual loss sustained or 
as cumulative damages as compensation 
for the injury.” * 
It was to this punitive portion of Section 
7 (now Section 15) allowing treble damages 
that Mr. Justice Holmes referred ten years 
after the Chattanooga decision in Flettmann 
uv. Welsbach Street Lighting Co., 240 U. S. 
27 (1926), when he wrote (p. 29): 


6“ 


we agree with the courts below 
that when a penalty of triple damages is 
sought to be inflicted, the statute should 
not be read as attempting to authorize 
liability to be enforced otherwise than 
through the verdict of a jury in a court 
of common law.” 
This was not an abandonment of his opinion 
in Chattanooga that a suit brought under 
Section 7 (now Section 15) was not a 
penalty. Nor do I read Hoskins Coal & 
Dock Corp. v. Truax Traer Coal Co. [1950- 
1951 Trape Cases § 62,925], 191 F. 2d 912 
Ce IN 7S ARID). teers, lon, BER IU S, Oey 
(1952), as giving to Chattanooga a different 
interpretation. There, the court was con- 
sidering an Illinois statute which provided, 
iter alia, that actions to recover damages 
for a “statutory penalty’ shall be com- 
menced within two years (Ill. Rev. Statutes, 
Chap. 83, Sec. 15); following Chattanooga, 
the court examined the state decisions to 
ascertain what type actions were affected by 
the state statute. It concluded that the 
decisions indicated that under Illinois law, 
whenever a suit was for an amount greater 
than the actual, compensatory damages, it 
was deemed one brought to recover a pen- 
alty within the Illinois statute. This was 
entirely in accord with Chattanooga. 


In United Copper Sec. Co. v. Amalgamated 
Gopper Goi, 232 Fed. 575:(C. CA. 2.11916); 
at page 577, the court noted: 


*8 See also: Bausch Mach. Tool Co. v. Alumi- 
num Co. of America, 63 F. 2d 778 (C. C. A. 2, 
1933); State of Oklahoma v. American Book Co. 
{1944-1945 TRADE CASES { 57,282], 144 F. 2d 
585 (C. C. A. 10, 1944); Hicks v. Bekins Moving 
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“There can, of course, be no pretense 
that section / of the Sherman Act pro- 
vides a penalty. It awards civil damages, 
which are made exemplary by virtue of 
being trebled.” 


The conclusion I have reached as to the 
nature of a suit brought under Section 15 
(Section 7 of the Sherman Act) was ex- 
pressed by the court in Strout v. United 
Shoe Machinery Co., 195 Fed. 313 (D. C. 
Mass., 1912) when it wrote (p. 317): 


“It is not in its nature and substance 
a penal action; its vindication does not 
rest with the state; it has been held re- 
peatedly to be a civil remedy for private 
injury, compensatory in its purpose and 
effect. It provides for the recovery of 
threefold damages sustained by the plain- 
tiff, which are held to be exemplary dam- 
ages. People’s Tobacco Co. v. American 
Tobacco Co., 170 Fed. 396, 95 C. C. A. 566; 
Atlanta v. Chattanooga Foundry & Pipe Co. 
(C. C.), 101 Fed. 900; Huntington v. 
Attrill, 146 U. S. 657, 13 Sup. Ct. 224, 36 
L. Ed. 1123; Loewe v, Lawlor, 208 U. S. 
2/4, 28 Sup. Ct 301, 52 17 phd 483aule 
iNasi, (Cag. Bile.” 


And, I find that attempting to analyze 
the “free-wheeling utterances” ” in the Con- 
gressional Record to ascertain the elusive 
Congressional intent is neither necessary 
nor helpful, for the statute which grants 
plaintiffs the right to file this suit is in plain 
and understandable language. 


[Applicable State Statute] 


Having so determined the essential nature 
of the suit, I turn to consider the second 
aspect of the problem—what New York 
statute of limitations would the New York 
courts hold applicable to this type or class 
of claims? 


The question now presented is whether 
a suit to enforce a private right granted by 
statute for three times the damage sustained 
by reason of acts declared to be unlawful— 
a suit which provides a civil remedy for 
individual injury, compensatory in purpose 
and effect—would be held by New York 
courts to be an action for a penalty within 
the meaning of Section 49 (3), or one to 
recover upon a statutory liability, except a 
penalty or forfeiture, within the meaning 


& Storage Co., 87 F. 2d 583 (C. C. A. 9, 1937): 
United States” v. Joles, 251 Fed. 417 (D. C. 
Mass., 1917). 

29 Frankfurter, J. in United States v. Public 
Utilities Commission, 345 U. S. 295, 321 (1953). 
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of Section 48 (2) of the New York Civil 
Practice Act. 

The New York decisions recognize a dis- 
tinction between (a) damages which are 
entirely compensatory; (b) those which are 
exemplary but related to the actual damage 
(Layton v. McConnell, 61 App. Div. 447, 
2d Dept. 1901; Syfert v. Lenett Realty Corp., 
124 Misc. 871 (Sup. Ct. Kings Co., 1925)); 
and (c) those which are in the nature of a 
statutory penalty. The line of demarcation 
betwen (b) and (c) determines what statute 
applies to this suit. I find this to be the 
rule: under New York law, when recovery 
may be had not only for the actual mone- 
tary damage but also for three times this 
amount and this treble recovery is inci- 
dental to and dependent upon the verdict 
returned and the operation of law, the suit 
is not deemed one of a statutory penalty as 
the term is used in Section 49 (3). 

I am asked to accept as authority to the 
contrary Hoskins Coal & Dock Corp. vw. 
Truax Traer Coal Co., supra, where the 
Illinois statute applicable to penalties was 
applied. There, however, the statutes estab- 
lishing periods of limitation differed from 
those of New York, especially in that there 
was no provision analogous to Section 48 
(2). Of necessity, consequently, the I1linois 
statute in question (Ch. 83, Sec. 15, Ill. Rev. 
St. 1951) which uses the word “penalty” ® 
was broadly interpreted to include a suit 
which would be covered by Section 48 (2) 
if brought in New York.” 

The distinction between damages which 
while exemplary are directly related in 
amount to the actual damage, and those 
which are entirely punitive and penal, as 
pointed out in Layton v. McConnell and 
Syfert v. Lenett has been applied not only 
to suits arising under New York statutes 
but also to those under federal statutes. 


In Di Bitetto et al. v. Sussman, 279 App. 
Divs! 083/212 4N We S2d356s (Apps Div. 


30 This statute provides that ‘‘aciions for dam- 
ages... for a statutory penalty, . .. shall be 
commenced within two years next after the 
cause of action accrued.”’ 

31 Schiffman Bros. Vv. Texas Co. [1952 TRADE 
CASES { 67,270], 196 F. 2d 695 (C. A. 7, 1952). 

32 This section provides that in any action 
under this subsection, the seller shall be liable 
“for reasonable attorney’s fees and costs as 
determined by the court, plus whichever of the 
following sums is greater: (1) Such amount 
not more than three times the amount of the 
overcharge, or the overcharges, upon which the 
action is based as the court in its discretion 
may determine, or (2) an amount not less than 
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2d Dept. 1952), an action brought under 
Section 205 (e) of the Federal Emergency 
Price Control Act of 1942,* the court wrote 
(p. 1033): 


“The statute is to be interpreted as. 
consistent with Federal court decisions; 
and accordingly the action is for damages 
and not for a penalty. United States v. 
Harris, 89 F. Supp. 537; Porter v. Mont- 
gomery, 163 F. 2d 211; Fields v. Washing- 
LO V/s eed Ole tatoo sm atniat 
summary judgment is not prohibited by 
subdivision 3 of Rule 113 of the Rules of 
Civil Practice. Von Doemming v. Cross, 
81 N. Y. S. 2d 35; Wachtel v. Schelberg, 
186 Misc. 406 and several other cases 
similarly decided, did not consider the 
Federal court interpretations of the statute. 
The papers establish that the granting of 
the motion for summary judgment was 
not proper inasmuch as appellant is en- 
titled to prove that the violation was 
not wilful.” 

The law of New York as stated by the 
Appellate Division in this case must be 
accepted rather than those decisions follow- 
ing Wachtel v. Schelberg, 186 Misc. 406, 
which was decided by the City Court of 
the City of New York. That there was in 
the New York Supreme Court prior to the 
Di Bitetto case a difference of opinion is 
revealed in Von Doemming v. Cross, 81 
N. Y¥. S. 2d 35 (N. Y. Co., 1948) and Stem 
v. Aintablian, 100 N. Y. S. 2d 90 (Onondaga 
Co., 1950). The Appellate Division of the 
Supreme Court, Second Department, which 
decided Di Bitetto, is a court superior in 
jurisdiction to both the City Court and 
trial and special terms of the Supreme 
Court. In Di Bitetto, the court accepted 
the nature of the action as determined by 
the federal court and noted, in rejecting the 
holding of Wachtel, that the lower court 
“did not consider the Federal court inter- 
pretations of the statute.” * 


Any doubt as to what limitation period 
the New York courts would apply to the 


$25 nor more than $50, as the court in its dis- 
eretion may determine: Provided, however, 
That such amount shall be the amount of the 
overcharge or overcharges if the defendant 
proves that the violation of the regulation, 
order, or price schedule in question was neither 
willful nor the result of failure to take prac- 
ticable precautions against the occurrence of 
the violation.’”’ (50 U. S. C. A, App. 1895). 

23 Particularly did the City Court and the 
decisions following it overlook the statement 
in Kessler v. Fleming, 163 F. 2d 464 (C. C. A. 9, 
1947) (at 468): 

“Tt is reasonably clear that Congress imposed 
the sanction as a measure of civil redress. As 
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instant suit should the occasion ever arise 
by Congressional grant of concurrent juris- 
diction to the state courts, is removed upon 
consideration of the New York decisions as 
to the statute applicable to actions brought 
under Section 16 (b) of the Fair Labor 
Standards Act of 1938 (29 U. S. C. A. 
/anN(6). ((e))) Ne 


There is no essential difference between 
the nature of the incidental recovery of 
treble damages given by the antitrust laws 
and the incidental recovery “as liquidated 
damages” given by the Fair Labor Stand- 
ards Act. The multiple damages provided 
for in both statutes can only be determined 
after a finding has been made as to the 
actual damage sustained. The federal 
courts have determined that an action 
brought under either statute is not penal 
and that the recovery of compensatory 
damages thereunder is not rendered penal 
by reason of the provision for multiple or 
exemplary damages. 


I conclude that the statutory right of ac- 
tion to recover treble damages under the 
antitrust law is not an action for recovery 
of a penalty within the meaning of three- 
year statute (Sec. 49 (3) N. Y. Civil Prac- 
tice Act) as this statute has been construed 
by the New York courts, but that is comes 
within the limitation of the six-year statute 
(Sec. 48 (2)). 


[Pendency of Government Suit] 


This brings us to consideration of the 
question: 


observed in Crary v. Porter, 8 Cir., 157 F. 2d 
410, 414, increased or multiple damages are not 
authorized to be assessed under Sec. 205(e) of 
the Act as a substitute for criminal punishment. 
Criminal sanctions for violations are separately 
provided for in See. 205(b) Multiple or 
exemplary damages whose allowance depends 
upon the recovery of actual damages, have 
never, so far as we are aware been regarded 
as amounting to a penalty. The view that the 
treble damage sanction is remedial rather than 
punitive has been taken in other cases aside 
from Crary v. Porter, suwpra.’’ 

Secs 216(b), 29 We SiG: Avsprovides: 

“(b) Any employer who violates the provi- 
sions of section 206 or section 207 of this title 
shall be liable to the employee or employees 
affected in the amount of their unpaid minimum 
wages, or their unpaid dvertime compensation, 
as the case may be, and in an additional equal 
amount as liquidated damages. Action to re- 
cover such liability may be maintained in any 
court of competent jurisdiction by any one or 
more employees for and in behalf of himself 
or themselves and other employees similarly 
situated. No employee shall be a party plain- 
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During what period was the suit of Umted 
States v. Paramount pending within the mean- 
ing of Section 5 of the Clayton Act (15 
UtSaAGaAr 10) 


The second paragraph of Section 5 of 
the Clayton Act providing for the suspen- 
sion of “the running of the statute of limi- 
tations in respect of each and every private 
right of action arising under said laws and 
based in whole or in part on any matter 
complained of in said suit or proceeding 
shall be suspended during the pendency there- 
of,’ must be read and interpreted in light of 
the first paragraph which provides that the 
final judgment entered in such suit “to 
the effect that a defendant has violated said 
laws shall be prima facie evidence against 
such defendant in any suit or proceeding 
brought by any other party against such 
defendant under said laws as to all matters 
respecting which said judgment or decree 
would be an estoppel as between the parties 
thereto. .’ Tt is clear that the Con= 
gress intended that antitrust suits should be 
considered “pending” until the entry of a 
judgment or decree which finally disposes 
of all the allegations of antitrust violations. 


Mere reservation in a final decree of the 
right of either of the parties to apply for a 
modification required by changed condi- 
tions which make further operations under 
the decree as drawn unjust or inequitable, 
does not change its final character. This 
equitable power to modify resides in the 
court at all times.” The reservation applies 
only to the measure of injunctive or direc- 


tiff to any such action unless he gives his con- 
sent in writing to become such a party and 
such consent is filed in the court in which such 
action is brought. The court in such action 
shall, in addition to any judgment awarded 
to the plaintiff or plaintiffs, allow a reasonable 
attorney's fee to be paid by the defendant, 
and costs of the action.’’ 

8 This was pointed out by Judge Cardozo in 
United States v. Swift & Co., 286 U. S. 106 
(1932), at page 114: 

““We are not doubtful of the power of a court 
of equity to modify an injunction in adaptation 
to changed conditions, though it was entered 
by consent .... Power to modify the decree 
was reserved by its very terms, and so from 
the beginning went hand in hand with its re- 
straints. If the reservation had been omitted, 
power there still would be by force of principles 
inherent in the jurisdiction of the chancery. 
A continuing decree of injunction directed to 
events to come is subject always to adaptation 
as events may shape the need. . .. The result 
is all one whether the decree has been entered 
after litigation or by consent.’’ 
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tive relief; it does not disturb the adjudica- 
tion of the allegations of antitrust acts. 


“The final judgment that is contem- 
plated by Section 5 of the Clayton Act, 
supra, is a judgment that is in effect ‘res 
judicata’ of all issues in an antitrust ac- 
tion, and not such as is only a partial 
determination of some of the issues.” 
(Dickinson v. Twentieth Century-Fox Film 
Corp., unreported, D. C. W. D: Mo., 
March 7, 1949.) 


There must be no allegation of wrongdoing 
reserved for determination in the action. 


In Berman v. United States (302 U. S. 
211, 213 (1937)) it was held that a decree 
was final “ ‘when it terminates the litigation 

on the merits’ and ‘leaves nothing to 
be done but to enforce by execution what 
has been determined,’”’; and, in Simons Co. 
v. Grier Bros. Co. (258 U. S. 82, 88 (1922)), 
the Court said that a final decree was “one 
that finally adjudicates upon the entire 
merits, leaving nothing further to be done 
except the execution of it.” 


The consent decree of November 20, 
1940, was to operate for a “trial period of 
three years.” It held further proceedings 
in the suit against the consenting defendants 
in abeyance during that time. The suit 
continued pending, although as to them 
quiescent. The provision with respect to 
arbitration (Articles V through X of the 
decree of November 20, 1940) has been held 
not to be “a permanent system of arbitra- 


tion” (334 U. S. 176). 


Section XXIII, subdivision (d) provided 
that any party might apply at any time 
more than three years after the date of 
the decree for any modification of it. It 
was exactly this course which was followed 
by the Government when on August 7, 
1944 it moved for a modification of the 
decree. This motion was not pressed by 
the Government. It was followed by the 
Government’s motion, heard on March 5, 
1945, to set the suit down for trial. 


The order of Judge Goddard of March 
5, 1945, granting the application of the 
Government, set the suit down for trial 
upon the merits. What followed was in- 
deed a trial of all the issues raised by the 
amended and supplemental complaints and 
answers. 

It appears undisputed that on the trial of 


Fifth and Walnut v. Loew's et al., Judge 
Liebell ruled that the decree of November 
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20, 1940 did not terminate the pendency 
of the Paramount suit. He held 


that the statute was tolled by 
the pendency of this Paramount suit in 
this court, and it was so tolled at least up 
to the time that the plaintiffs’ action that 
we have been trying here was started on 
July 11, 1946, and that is all we are con- 
cerned with” (Trial Record, p. 2100a aff. 
I7GnE 2d 587). 


And, further with reference to the decree 
of December 31, 1946, he ruled 


“We have therefore this situation: that 
there was a final decree in this case, the 
one of December 31, 1946, and it has been 
ceversed: | Lhat much is) clear. ‘So: it 
is no longer the final decree. And that 
being so, I don’t see how, under Section 
16 of the anti-trust laws, you have the 
right to offer any part of that record as 
prima facie evidence of anything in this 
action” (Trial Record, p. 2108a). 


Writing of the decree of November 20, 
1940, the court in Christensen v. Paramount 
Pictures [1950-1951 TrapE Cases § 62,751], 
95 F. Supp. 446 (D. C. Utah, 1950), noted 
(p. 454): 


“This consent decree involved no ad- 
judication, no merger, and was not res 
judicata as to any issue raised by the 
complaint. Surely such decree provides 
a most insecure foundation for private 
rights of action ‘based in whole or in part 
on any matter complained of’ in United 
States v. Paramount. If the statute 
is not suspended, the plaintiff has no sure 
basis for recovery on his private right of 
action under such a decree.” 


And, in Twentieth Century-Fox F. Corp. v. 
Brookside Th. Corp. [1952 TRADE CASES. 
7 67,218], 194 F. 2d 846 (C. A. 8, 1952), 
the court held (pp. 857-58) : 


“We think it clear that the consent 
entered in the Paramount case was not 
in reality a final decree. It certainly did 
not terminate the litigation and it was. 
not intended as a final decree terminating 
the litigation. The consent decree en- 
tered in the Paramount case reserved to 
the United States the right at the end 
of a three year trial period to seek the 
relief prayed for in the amended com- 
plaint. At the end of the three year 
period the United States moved for trial 
against all the defendants. We conclude 
that the Paramount case was pending 
until the final decree entered therein was 
either affirmed by the Supreme Court or 
the time for appeal had expired. The 
statute of limitations was therefore not 
available to the defendants.” 
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In all the litigation which has followed 
Paramount, no court has held that the con- 
sent decree of November 20, 1940 termi- 
nated that suit within the meaning of the 
provisions of Section 5 of the Clayton Act 
(ist USS Ch VAR oO) Si aindecdtthes count 
which tried the action held to the contrary 
in the following language: 


“Counsel for the five major defendants 
and their subsidiaries contend that the 
consent decree has, in some respects at 
least, the effect of a final judgment which 
may not be modified. But we cannot 
see how such a position is consistent 
with the language of Section XXIII (d), 
which permits ‘.. . . any of the parties 
to this decree to apply to the Court at 
any time more than three years after the 
date of the entry of the decree for any 
modification thereof. That period has 
expired, and therefore everything relating 
to rights under and remedies for viola- 
tion of the Sherman Act is, therefore, 
open for consideration, even as between 
consenting parties; and certainly nothing 
has hitherto been decided which affected 
the non-consenting parties” [1946-1947 
Trade CASES § 57,470] (66 F. Supp. 323, 
333) (Si DENY 1.946): 


With this conclusion reached, the expedit- 
ing court then proceeded to determine all 
the issues raised by the pleadings. The 
trial court made findings of fact and con- 
clusions of law and entered a decree dated 
December 31, 1946. It concluded: 


“The consent decree entered herein on 
November 20, 1940, does not foreclose 
enforcement in this suit at this time of 
any rights or remedies, which the plain- 
tiff may have against any of the defend- 
ants by virtue of violations of the Sherman 
Act by them, except such acts as were in 
accord with such decree during the period 
it was in force.” [1946-1947 TrapEe CasEs 
Tevesall (AY Is Sue: Sse Al (Se IDE INE We 
1947), conclusion of law #4.) 


The Supreme Court later noted (334 U. S. 
131, 141, footnote 3): 


“Before trial, negotiations for a settle- 
ment were undertaken. As a result, a 
consent decree against the five major 
defendants was entered November 20, 
1940. The consent decree contained no 
admission of violation of law and adjudi- 
cated no issue of fact or law, except that 
the complaint stated a cause of action. 
The decree reserved to the United States 
the right at the end of a three-year trial 
period to seek the relief prayed for in 
the amended complaint. After the end of 
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the three-year period the United States 
moved for trial against all the defendants. 


Judge Clark, considering the decree en- 
tered in Paramount of December 31, 1946, 
wrote in Fifth and Walnut v. Loew’s et al., 
[1948-1949 Trapve Cases § 62,453], 176 F. 
2d 587 (C. A. 2, 1949), cert. den. 338 UL S. 
894, rehearing den. 338 U. S. 940, at page 593: 


“While the issue has not been finally 
and authoritatively determined, yet both 
the statutory wording and the existing 
precedents require a definite terminus of 
the litigation. Thus the statute explicitly 
requires ‘a final judgment or decree’ and 
does not refer, for example, to a final 
decision—a point of contrast made re- 
cently in the Supreme Court with respect 
to appealable orders. Cohen v. Beneficial 
Industrial Loan Corp., 1949, 69 S. Ct., 1221. 
It must obviously be so far final that the 
rules of estoppel by judgment apply. 
Restatement, Judgments, Sec. 41 and com- 
ments, a, d, and e, Sec. 68 and com- 
ments, 1942.” 


In fact, the record in the Paramount suit 
shows that the appealing defendants as- 
signed as error (assignment of error No. 
34), that portion of the decree which pro- 
vided in Section V that the consent decree 
of November 20, 1940 should be of no fur- 
ther force or. effect, except insofar _as) ut 
might be necessary to conclude arbitration 
proceedings then pending. The Supreme 
Court, however, affirmed with certain modi- 
fications not here relevant [1948-1949 Trapr 
CASES { 62,244] (334 U.S. 131). 

I conclude that the decree of February 
8, 1950, terminated the Paramount suit as 
to the defendants, Universal, United Artists 
and Columbia, who filed no appeal, and that 
it became final on April 8, 1950 when the 
period for filing an appeal expired. As to 
defendants, Loew’s, Fox and Warner, who 
appealed the decree of February 8, 1950, 
the Paramount suit was terminated on Oc- 
tober 16, 1950 when the Supreme Court 


denied the petitions for rehearing (340 
UWeSe857)s 


Pursuant to the judgment of November 
8, 1948, RKO Pictures Corporation and 
RKO Theatres Corporation were organized 
on November 20, 1949 and acquired certain 
assets of Radio-Keith-Orpheum Corpora- 
tion, which was then dissolved. 

Pursuant to the judgment of March 3, 
1949, Paramount Pictures Corporation and 
United Paramount Theatres, Inc. (now 
known as American Broadcasting-Para- 
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mount Theatres, Inc.) were oragnized on 
November 15, 1949 and acquired certain 
assets of Paramount Pictures Inc., which 
was then dissolved. 


[Dismissals] 


Plaintiffs have consented to dismissal of 
the RKO defendants. The motion to dis- 
miss made by the two new Paramount 
corporations is granted (United States v. 
Wiliam S. Gray & Co. [1944-1945 Trane 
CASES! T7351 |, 59 ES Supp) 069.5... -Ne Ye, 
1945)). The statute of limitations had 
run against the plaintiffs as to everyone 
not a party to United States v. Paramount 
Pictures by September 1, 1941. A continu- 
ing conspiracy is not alleged; no injury on 
the claims pleaded was sustained by plain- 
tiffs after September 1, 1935; these succes- 
sor corporations were not then in existence. 
It is not determined whether, by reason of 
receipt of assets or by an expressed assump- 
tion, they may eventually be held liable 
for the acts of their predecessor corpora- 
tions if such liability is established. 

The suit is also dismissed as to the non- 
existent Columbia Pictures Distributing 
Corporation. 


There appears no just reason for delay 
in the entry of judgment dismissing this 
suit as to these defendants and the clerk 
is directed to enter judgment accordingly 
CRile 54. BO ROC PA 


[Defense Falls] 


There remains but mathematical compu- 
tation to ascertain whether this suit was 
timely brought. Defendants have submitted 
a chart * showing the dates of some perti- 
nent events. IJ find the following: 
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A. That plaintiffs sold their interest in 
the Leonia Theatre on September 1, 1935; 
on this date the statute of limitations began 
to run. 


B. That the Paramount suit was filed July 
20, 1938; as of that date the statute of limi- 
tations was tolled after having run a period 
of two years, ten months and nineteen days. 


C. That the Paramount suit terminated as 
to Universal, United Artists and Columbia 
on April 8, 1950. 


D. That the Paramount suit terminated 
as to Loew’s, Fox and Warner on Octo- 
ber 16, 1950. 


E. That the Paramount suit terminated 
as to the defendant Paramount Pictures, 
Inc. on April 21, 1949 when the order sever- 
ing that defendant from the action was 
entered. 


F. That this suit was commenced on April 
1, 1952; that as to the defendants named in 
(C) one year, eleven months and twenty- 
two days elapsed between the termination 
of the Paramount suit and the institution 
of plaintiffs’ suit; as to the defendants 
named in (D) one year, five months and 
fifteen days; and as to the defendant named 
in (E) two years, eleven months and ten days.” 


I conclude that this suit is timely brought 
since the total elapsed time as to defend- 
ants in (C) was four years, ten months and 
eleven days, as to defendants in (D), four 
years, four months and four days, and as 
to defendant in (E) five years, nine months 
and ten days.* 


I conclude that the defense of the statute 
of limitations falls. 


36 [Chart not reproduced. ] 

37 Since the Paramount suit was pending 
during the effective period of the Wartime 
‘Tolling Act (56 Stat. 781, amended 59 Stat. 306, 
15 U. S. C. A. 16 note) consideration of the 
applicability of this act to this suit is un- 
necessary. 

88 The ultimate issue presented at this sepa- 
rate trial is whether the claims pleaded are 
barred in toto as to each particular defendant. 
Factual findings as to when the statute was 
tolled subsequent to September 1, 1935 have 
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been made only because necessary to decision. 
Whether any defendant may be held liable 
for wrongful acts committed within a specific 
period, be it of short or long duration, is re- 
served for later determination. This must be 
so for I have concluded that the defense of the 
statute of limitations must fall as to all except 
the RKO defendants and because the defendants 
have conceded that the statute was suspended 
during the pendency of the Paramount suit 
only for the purpose of this separate trial. 


{| 67,592 


Number 279-—-112 


68,856 Court Decisions a 
Red Rock Bottlers, Inc. v. Red Rock Cola Co. poe 
[1 67,593] Red Rock Bottlers, Inc. v. Red Rock Cola Company and Red Rock 
Company. 


In the United States District Court for the Northern District of Georgia, Atlanta 
Division. Civil Action No. 3892. Filed October 13, 1953. 


Clayton Antitrust Act 


Suit for Civil Damages—lIllegal Contracts—Injury to Business or Property.—A dis- 
tributor of a cola concentrate failed to establish that it was injured in its business or 
property as a result of operations under illegal contracts prohibiting it from dealing in 
carbonated and nonalcoholic beverages not manufactured by the defendants. Likewise, 
the defendants, in a counterclaim, failed to establish that they were injured in their busi- 
ness or property as a result of provisions of the contracts prohibiting them from selling 
their products to any one other than the distributor. The evidence conclusively estab- 
lished that the distributor and the defendants benefited and derived substantial overall 
profit from operations under the contracts. Even assuming that the fact of injury had 
been established, any profit which either the distributor or the defendants might have 
made had they not been subject to the restrictive provisions of the contracts, would have 


been for the most part the direct result of benefits derived under the contracts. 
See the Clayton Act annotations, Vol. 1, § 2024.49. 


For the plaintiff: MacDougald, Troutman, Sams and Schroder, Atlanta, Ga. 


For the defendants: Scott Hogg, Atlanta, Ga., and Smith, Kilpatrick, Cody, Rogers 


and McClatchey, Atlanta, Ga. 


For a prior opinion of the U. S. District Court, Northern District of Georgia, Atlanta 
Division, see 1952 Trade Cases {[ 67,375; and for a prior opinion of the U. S. Court of 
Appeals, Fifth Circuit, see 1952 Trade Cases { 67,247. 


SLOAN, District Judge [/n full text except 
for omissions indicated by asterisks]: Prior 
to the trial of this action, the entire com- 
plaint was dismissed by plaintiff as to the 
various individuals originally named as par- 
ties defendant, and the First and Third 
Causes of Action alleged in the complaint 
were dismissed by plaintiff as to the 
corporate defendants, Red Rock Cola Com- 
pany and Red Rock Company. Conse- 
quently, the trial herein related only to the 
claim asserted in the Second Cause of 
Action against the above-named corpora- 
tions, and to the counterclaim of said cor- 
porate defendants against the plaintiff. 


[Injury to Business or Property] 


Summary judgment to the extent speci- 
fied in findings and conclusions filed by the 
Court on January 16, 1953, was entered 
herein on February 10, 1953. Thereafter, 
following a pre-trial conference, the issues 
remaining for disposition of trial were de- 
termined, by the Court’s order dated July 
13, 1953, to be as follows: 


“J. Has the plaintiff suffered any in- 
jury to its business or property which 
would justify the recovery of damages 
under Section 4 of the Clayton Act by 
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reason of the provisions in the contracts 
between the parties prohibiting plaintiff 
from dealing in carbonated and nonalco- 
holic beverages not manufactured by the 
corporate defendants, and if so, what is. 
the amount of such damages. 

“2. Whether defendants are entitled to. 
any relief under their counterclaim, and 
if so, the amount of damages, if any, that 
the defendants have suffered by reason of 
the provisions of the contracts prohibiting 
the corporate defendants from selling 
their products to any one other than the 
plaintiff.” 


In such order, the Court held that the 
contracts between the parties were entire 
rather than severable, and were invalid in 
their entirety. It was further held that 
damages, if any, resulting from the termina- 
tion of such contracts could not be recov- 
ered. 


Conclusions of Law 


[1.] The conclusions of law contained 
in this Court’s previous opinion filed on 
February 10, 1953 in connection with plain- 
tiff’s motion for summary judgment on the 
alleged Second Cause of Action, are incor- 
porated herein by reference. Likewise in- 
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corporated herein by reference are the legal 
rulings contained in this Court’s order 
dated July 13, 1953, which were entered 
following the pretrial conference. 


2. A violation of the Antitrust Laws is 
deemed to result in public injury. Appro- 
priate action with respect thereto may be 
taken by the proper public authority for 
the protection of the public interest, without 
a showing of specific injury or damage to 
an individual or group of individuals, On 
the other hand, a private party is entitled 
to recover treble damages on the basis of 
such violation only upon a showing oi 
actual injury to his business or property 
as a direct consequence thereof. This is 
apparent from the language of the statute 
affording a private right of action for treble 
damages (15 U. S. ©. A. Sec. 15), and the 
decisions of the courts are uniformly to 
this effect. See Turner Glass Corporation 
uv. Hartford-Empire Co. [1948-1949 TraprE 
CASESE 02-579 els cieks 2de4O nthe Cin 
1949) certs dens GS 60. 5455070 St.Ce7 
(1949), and cases therein cited. 


3. In a private civil action for treble 
damages, the fact of actual pecuniary loss 
suffered by the plaintiff as a proximate 
result of a violation of the Anti-Trust Laws 
must be evidenced by clear proof. There 
can be recovery only if it is shown that 
some damage has resulted necessarily, im- 
mediately and directly from such violation. 
If it is uncertain whether any damage has 
been sustained as the result of the violation 
complained of, recovery must be denied. 
Story Parchment Company v. Patterson Parch- 
ment Paper Company, 282 U. S. 555, 51 S. 
Ct. 248 (1931). 


4. Once the fact of injury to plaintiff’s 
property or business is definitely estab- 
lished, the rule as to proof of the amount 
of damages suffered is more liberal. It is 
“enough if the evidence show the extent 
of the damages as a matter of just and 
reasonable inference, although the result be 
only proximate. The wrongdoer is not en- 
titled to complain that they cannot be meas- 
ured with the exactness and precision that 
would be possible if the case, which he 
alone is responsible for making, were other- 
wise.” Story Parchment Company v. Pat- 
terson Parchment Paper Company, supra. See 
also, Bigelow v. R. K. O. Radio Pictures 
[1946-1947 Trape Cases { 57,445], 327 U. S. 
251, 66 S. Ct. 574 (1946), and Eastman Kodak 
Company v. Southern Photo Materials Com- 
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jROLAN, alle NUE Sy Gh AY 4S, (Ce, ZO (Ca): 
Despite the liberality of the rule in this 
connection, the amount of damages may 
not be determined by mere speculation or 
guess. There must be relevant data in the 
evidence on which a reasonable and prob- 
able estimate of the amount of damages 
suffered can be based. Story Parchment 
Company v. Patterson Parchment Paper Com- 
pany, supra; Bigelow v. R. K. O. Radio Pic- 
tures, supra; Eastman Kodak Company v. 
Southern Photo Materials Company, supra. 


5. The chocolate flavor being a new prod- 
uct to plaintiff, and the marketing of it 
being an unestablished future business, an- 
ticipated profits from same would be too 
speculative and remote for recovery. 


6. In the present case, the fact of injury, 
which as above stated must be established 
by clear proof, has not been shown by the 
plaintiff with respect to its Second Cause 
of Action, nor by the defendants with re- 
spect to their counterclaim. Not only have 
the plaintiff and the defendants respectively 
failed to establish by evidence that injury 
to their business or property resulted from 
the execution of or operations under these 
illegal contracts, on the contrary, the evi- 
dence conclusively shows that both plaintiff 
and the defendants have benefited and have 
derived substantial overall profit from oper- 
ations under such contracts. 


7, Furthermore, even on the assumption 
that either the plaintiff or the defendants 
have proved the fact of injury resulting 
to them from the violations of the Antitrust 
Laws complained of, the evidence does not 
afford any basis, even under the liberal 
rule above stated, for computing the amount 
of damages on either side. There is no 
direct, or even probable or inferential proof 
which would justify the Court in conclud- 
ing that the distribution by plaintiff of a 
chocolate milk base in the period 1948-1950 
would have resulted in a profit which could 
be expressed in approximate figures, or in 
any profit at all. While defendants’ evidence 
as to the profit which would have been 
derived during such period through direct 
distribution of its products to individual 
bottlers is reasonably precise, nevertheless 
this period cannot be separated from the 
remainder of the period of operations under 
the contracts for the purpose of the com- 
putation of damages. Any profit which 
either the plaintiff or the defendant com- 
panies might have made during the period 
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subsequent to the end of sugar rationing, 
had they not been subject to the restrictive 
provisions of the contracts of which they 
respectively complain, would have been for 
the most part the direct result of benefts 
derived under these very contracts. 

8. The Court being of the opinion, from 
the conclusions above stated, that neither 
the plaintiff nor the corporate defendants 
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are entitled to recover in this action, there 
is no necessity for a ruling as to whether 
there would be a right of recovery under 
defendants’ counterclaim had there been 
adequate proof of damages with respect 
thereto. 

Let counsel for the defendants submit a 
judgment in accordance herewith. 


[] 67,594] 
pany. 


In the United States Court of Appeals for the Fourth Circuit. 


June 5, 1953. Decided July 24, 1953. 


Westinghouse Electric Corporation v. Bulldog Electric Products Com- 


No. 6544. Argued 


Appeal from the United States District Court for the Northern District of West 


Virginia, at Wheeling. Civil. 


Sherman Antitrust Act 


Patents—Infringement Suit—Misuse of Patents as a Defense.—Where a trial court 
had granted a summary judgment of dismissal of a patent infringement suit on the 
ground that the plaintiff had been guilty of illegally using the patents in restraint of 
trade and a court of appeals reversed this judgment and remanded the case to the trial 
court which then held the defense to be unfounded and dismissed the suit on other 
grounds, the court of appeals, on reviewing the latter ruling, found nothing in the record 
to support the contention that the defense was valid. 


See the Sherman Act annotations, Vol. 1, § 1220.503, 1220.518, 1270.201, 1270.2408,, 
1270.251, 1270.376. 


For the appellant: Carl S. Lloyd (James M. Guiher and Ralph H. Swingle on brief). 


For the appellee: Arthur W. Dickey and Jacob L. Keidan (C. Lee Spillers; Good- 
win, Spillers and Mead; S. Eugene Bychinsky; Butzel, Levin, Winston and Quint; Cyrus 
G. Minkler, and Harness, Dickey and Pierce on brief). 


Affirming a judgment of the U. S. District Court, Northern District of West Virginia, 
106 F. Supp. 819 (opinion). For a prior decision of the U. S. Court of Appeals, Fourth 
Circuit, see 1950-1951 Trade Cases { 62,547, reversing and remanding a judgment of the 
U. S. District Court, Northern District of West Virginia, 1948-1949 Trade Cases §] 62,400. 


Before Parker, Chief Judge, and Soper and Doster, Circuit Judges. 

[Infringement Sut] defense, and as to one of the patents in 
suit, alleged a failure to disclaim certain 
claims of this patent which had been held 
to be invalid. 


Dosig, Circuit Judge [In full text except 
for onussions indicated by asterisks]: This 
is an appeal from a final judgment of the 
United States District Court for the North- Four only of the seven patents sued upon 
ern District of West Virginia, entered Sep- are relied upon on this appeal, namely 


tember 5, 1952, dismissing a complaint of 
Westinghouse for infringement by Bulldog 
of seven patents, six of which relate to 
electric circuit breakers and one to a circuit 
breaker panelboard. The complaint was in 
usual form charging infringement of the 
seven Westinghouse patents. The answer 
denied validity and infringement of all of 
the patents in suit, set up an unclean hands 
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Jennings Reissue 19,887 (claims 1, 5, 6 and 
9 only); Hodgkins 2,073,103 (claims 31, 32, 
33 and 39-44); Jennings 2,190,517 (claims 
15, 19-23, 25 and 27-35); and Swingle 
2,329,362 (claims 27, 53, 54, 69, 70) and 
76-80). The questions involved are the 
validity and infringement of these patents. 
The elaborate opinion of the District Judge 
is reported in 106 F. Supp. 819. 
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THe DEFENSE OF UNCLEAN HANDS OR and it is not necessary to add to what was 
Misuse oF PATENTS said by Judge Parker in his opinion on the 
This case was before us once before on former appeal. The District Court held this 
this issue [1950-1951 Trape Cases J 62,547], defense to be unfounded. 
179 F. (2d) 139. The District Court had * Ok OX 
granted a summary judgment of dismissal 
on the ground that plaintiff had been guilty 
of illegally using the patents in suit in re- 
straint of trade. We reversed this judgment 
and sent the case back to the District Court. 


[That portion of the opinion relating to 
the validity and infringement of patents is 
omitted as not being within the scope of 
the Rerorts. | 


For the reasons stated, the judgment of 
the District Court, dismissing the plaintiff’s 
complaint, is affirmed. 


Bulldog stoutly insists that upon the evi- 
dence adduced at the instant trial, this de- 
fense is valid. We find nothing in the 
present record to support this contention, Affirmed. 


[7 67,595] United States v. Bearing Distributors Company, et al. 


In the United States District Court for the Western District of Missouri, Western 
Division. Civil Action No. 6895. Dated October 27, 1953. 


Case No. 1076 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Consent Decree — Specific Relief — Licensing of Patents — Practices Prohibited — 
Tractor Cabs. — Manufacturers of tractor cabs were ordered by a consent decree to grant 
to any applicant a license to manufacture, use, and sell tractor cabs under specified pat- 
ents and under any other patent relating to tractor cabs issued to or acquired by any 
such manufacturer within five years from the date of the decree. A uniform, reasonable 
and nondiscriminatory royalty could be charged upon any license issued. The decree 
enjoined the manufacturers from making any disposition of any of the patents subject 
to the above order, unless the manufacturer requires as a condition of such disposition 
that the purchaser or licensee shall observe the requirements of specified provisions of 
the decree. Also, the manufacturers were enjoined from instituting any proceeding for 
infringement of any of the patents alleged to have occurred prior to the date of the decree. 


See the Sherman Act annotations, Vol. 1, § 1535.40, 1590. 


Consent Decree—Practices Enjoined—Patents.—Manufacturers of tractor cabs were 
enjoined from granting to any other person any power or authority to hinder, restrict, 
limit, or prevent such manufacturer from granting a license under any patent or patents 
owned or controlled by such manufacturer to any person. 


See the Sherman Act annotations, Vol. 1, § 1270, 1530.50. 


Consent Decree—Practices Enjoined—Price Fixing—Manufacturers of tractor cabs 
were enjoined from entering into any plan with any person to fix, establish, or determine 
the prices, or the terms or conditions relating to prices, for the sale of tractor cabs to any 
third person. 

See the Sherman Act annotations, Vol. 1, J 1240.141, 1530.10. 

Consent Decree — Practices Enjoined — Allocation of Markets. — Manufacturers of 
tractor cabs were enjoined from €ntering into any plan with any other defendant or any 
manufacturer of tractor cabs to allocate or divide territories, markets, dealers, or dis- 
tributors for the manufacture, distribution, or sale of tractor cabs. 


See the Sherman Act annotations, Vol. 1,  1220.204, 1530.90. 
Consent Decree—Applicability of Decree—Wholly-Owned Subsidiaries.——A decree, 


in setting forth the application of the decree to the defendants, provided that “any defendant 
and a wholly-owned subsidiary thereof shall be considered as one person.” 


See the Sherman Act annotations, Vol. 1, f 1510.14. 
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For the plaintiff: Stanley N. Barnes, Assistant Attorney General; Marcus aN Holla- 
baugh, Earl A. Jinkinson, Raymond D. Hunter, and Bertram M. Long, Special Assistants 
to the Attorney General; and W. D. Kilgore, Jr., Harry N. Burgess, and Charles F. B. 
McAleer, Attorneys. 


For the defendants: John G. Madden and James E. Burke (Madden and Burke), 
Kansas City, Mo., for Comfort Equipment Co. (successor to Bearing Distributors Co.); 
John E. Sebat (Jones, Sebat and Swanson), Danville, Ill, for Cab-Ette Co., Inc. and 
Lee Flora: Rudolph L. Lowell, Des Moines, Ia., for Fort Dodge Tent and Awning Co. 
and Michael A. Halligan; and Fred M. Roberts, Kansas City, Mo., for Clyde E. Clapper. 


For an opinion of the U. S. District Court, Western District of Missouri, Western 


Division, see 1950-1951 Trade Cases {] 62,942. 


Final Judgment 


Reeves, District Judge [/n full text]: 
Plaintiff, United States of America, having 
filed its complaint herein on April 27, 1951, 
Comfort Equipment Company, a corpora- 
tion, formerly Bearing Distributors Com- 
pany, having been made a party defendant 
herein, and the defendants having appeared 
and filed their answers to said complaint 
denying the substantive allegations thereof; 
and the plaintiff and said defendants, by 
their respective attorneys, having severally 
consented to the entry of this Final Judg- 
ment without trial or adjudication of any 
issue of fact or law herein, and without 
admission by any party in respect of any 
such issue, 

Now, therefore, before the taking of any 
testimony and without trial or adjudication 
of any issue of fact or law herein, and 
upon consent as aforesaid of all the parties 
hereto, 


It is hereby ordered, adjudged and decreed 
as follows: 


I 
[Sherman Act Action] 


This Court has jurisdiction of the subject 
matter hereof and of all parties hereto. 
The complaint states a cause of action 
against the defendants under Sections 1 
and 2 ot the Act of Congress of July 2, 
1890, entitled “An Act to protect trade and 
commerce against unlawful restraints and 
monopolies,’ as amended, commonly known 
as the Sherman Act. 


II 
[ Definitions | 


As used in this Final Judgment: 
(A) “Person” means an individual, part- 


nership, firm, association, corporation or 
other legal entity. 
{| 67,595 


(B) “Tractor cabs’ means an accessory 
or device for a tractor or similar machinery, 
made of canvas or similar material, and 
sometimes designated as a heating unit, 
which when affixed or fastened to a tractor, 
or similar machinery, provides an enclosed 
space in which the driver of the tractor, or 
similar machinery, is heated and protected 
from the weather. 


(C) “Patents” means United States Let- 
ters Patent and applications therefor, all 
reissues, continuations, divisions or exten- 
sions thereof, and patents issued upon said 
applications, relating to tractor cabs. 


INDE 
[Applicability of Judgment] 


The provisions of this Final Judgment 
applicable to any defendant shall apply to 
such defendant, its successors, subsidiaries, 
assigns, officers, directors, agents, employees, 
and to those persons in active concert or 
participation with them who receive actual 
notice of this Final Judgment by personal 
service or otherwise. For the purpose of 
this Final Judgment any defendant and a 
wholly-owned subsidiary thereof shall be 
considered as one person. 


IV 
[Licensing of Patents Ordered] 


(A) Each defendant is ordered and di- 
rected, in so far as it has or may acquire 
the power or authority to do so, to grant 
to any applicant making written request 
therefor a license to manufacture, use and 
sell tractor cabs under United States Patent 
No. 2,452,834 and Patent No. 2,461,974 and 
any other patent relating to tractor cabs 
issued to or acquired by any such defend- 
ant within five years from date hereof, such 
license to be for the full unexpired term 
of the patent or patents. Said licenses shall 
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contain no restriction whatsoever 


that: 


except 


(1) The license may be nontransferable; 


(2) A uniform, reasonable and nondis- 
criminatory royalty may be charged upon 
any license issued; 

(3) Reasonable provisions may be made 
for periodic inspection of the books and 
records of the licensee by an independent 
auditor or by any person acceptable to 
the licensee who shall report to the 
licensor only the amount of the royalty 
due and payable; 


(4) Reasonable provision may be made 
for cancellation of the license upon failure 
of the licensee to pay the royalties found 
to be due and payable or to permit the 
inspection of his books and records as 
hereinabove provided; 

(5) The license must provide that the 
licensee may cancel the license at any 
time by giving ninety days’ notice in 
writing to the licensor; 

(6) The license or sub-license must 
provide that the licensee shall immedi- 
ately have the benefit of any more favor- 
able terms granted any other licensee. 


(B) Upon receiving any application for 
a Jicense in accordance with the provisions 
of this Section IV, the defendant shall 
advise the applicant of the royalty it deems 
reasonable for the patent or patents to 
which the application pertains. If the par- 
ties are unable to agree upon what con- 
stitutes a reasonable royalty within sixty 
(60) days from the date the application for 
the license was received by the defendant, 
the applicant therefor or the defendant 
may forthwith petition this Court for the 
determination of a reasonable royalty, and 
the said defendant shall, upon receipt of 
notice of filing such petition, promptly give 
notice thereof to the Attorney General. 
In any such proceeding the burden of proof 
shall be upon the defendant to establish 
the reasonableness of the royalty requested 
by it; and the reasonable royalty rates, if 
any, determined by the Court shall apply 
to the applicant and to all other licensees 
under the same patent or patents. Pending 
the completion of negotiations or of any 
such Court proceedings, the applicant shall 
have the right to make, use and vend under 
the patent or patents to which its applica- 
tion pertains, without payment of royalty 
or other compensation, but subject to the 
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following provisions: The defendant may 
petition the Court to fix an interim royalty 
rate pending final determination of what 
constitutes a reasonable royalty, if any. 
If the Court fixed such interim royalty rate, 
the defendant shall then grant, and the 
applicant shall accept, a license providing 
for the periodic payment of royalties at such 
interim rates from the date of the making 
of such application by the applicant. If the 
applicant fails to accept such license or fails 
to pay the interim royalty therein provided, 
such action shall be ground for the denial 
or dismissal of his application. Where an 
interim license has been issued pursuant 
to these provisions, reasonable royalty rates, 
if any, as finally determined by the Court 
shall be retroactive for the applicant and 
all other licensees under the same patent 
or patents to the date the applicant filed 
his application for a license. 


(C) Nothing in this Final Judgment shall 
prevent any applicant for a license from 
attacking in any proceeding or controversy 
the validity or scope of any of the patents 
subject to this Final Judgment nor shall 
this Final Judgment be construed as im- 
porting any validity or value to any such 
patent. 


WW 
[Disposition of Patents] 


The defendants are jointly and severally 
enjoined and restrained from making any 
disposition of any of the patents or patent 
applications subject to Section IV of this 
Final Judgment, or any rights with respect 
thereto, which deprives such defendant of 
the power or authority to grant licenses as 
hereinbefore provided for in Section IV, 
unless the defendant requires as a condition 
of such disposition that the purchaser, trans- 
feree, assignee or licensee, as the case may 
be, shall observe the requirements of Sec- 
tions IV and V hereof, as applicable, and 
such purchaser, transferee, assignee or li- 
censee shall file with this Court, prior to the 
consummation of said transaction, an under- 
taking to be bound by said provisions of this 
Final Judgment. 


VI 
[Infringement Suits] 


Defendants are jointly and severally en- 
joined and restrained from instituting any 
proceeding, judicial or administrative, for in- 
fringement of any of the patents to which 
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Sections IV and V of this Final Judgment 
may apply alleged to have occurred prior 
to the date of the entry of this Final Judg- 
ment. 


VII 
[Restriction on Licensing] 


The defendants are jointly and severally 
enjoined and restrained from, in any man- 
ner, granting to any other person, any 
power or authority, whether by contract, 
agreement or otherwise, to hinder, restrict, 
limit or prevent such defendant from grant- 
ing a license under any patent or patents 
owned or controlled by such defendant to 
any person. 

WA 


[Agreement Terminated | 


That certain contract dated August 3, 
1948 entered into by and between Lee 
Flora, Clyde E. Clapper, Michael A. Halli- 
gan, Cab-Ette Company, a corporation, Fort 
Dodge Tent and Awning Company, a cor- 
poration, and Bearing Distributor Company, 
a corporation, to the extent, if any, that the 
same may still be in force and effect, is 
hereby declared to be cancelled, null and 
void, and the defendants are jointly and sev- 
erally enjoined and restrained from renew- 
ing, adhering to, maintaining or continuing, 
or claiming any rights under, any of the 
provisions thereof. 


Ix 
[Price Fixing—Allocation of Markets] 


(A) The defendants are jointly and sev- 
erally enjoined and restrained from enter- 
ing into, adhering to, maintaining furthering 
or enforcing, directly or indirectly, any 
combination, conspiracy, contract, agree- 
ment, understanding, plan or program with 
any person to fix, establish, or determine 
the prices, or the terms or conditions re- 
lating to prices, for the sale of tractor cabs 
to any third person; 


(B) The defendants are jointly and sey- 
erally enjoined and restrained from enter- 
ing into, adhering to, maintaining, furthering 
or enforcing, directly or indirectly, any 
combination, conspiracy, contract, agree- 
ment, understanding, plan or program with 
any other defendant or any manufacturer of 
tractor cabs to allocate or divide territories, 
markets, dealers or distributors for the 
manufacture, distribution or sale of tractor 
cabs. 
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xX 
[Copies of Decree] 


The defendants Clapper and Flora are 
ordered and directed within sixty days after 
the entry of this Final Judgment to send 
a copy of this Final Judgment to each of 
their present licensees under any patent or 
patents to which Section IV of this Final 
Judgment may apply and to each applicant 
who has, in writing, heretofore applied for 
and has not received a license to manufac- 
ture, use or sell tractor cabs under any 
such patent or patents. In the case of 
applicants who may apply for a license to 
make, use or sell tractor cabs pursuant to 
Section IV of this Final Judgment, a copy 
of this Final Judgment shall be sent promptly 
to each such applicant immediately after 
receipt of any such application. Each de- 
fendant, not a patentee, shall upon inquiry 
from an applicant for a license, advise the 
applicant to whom the application should 
be addressed, if known. 


XI 
[McGuire Act] 


Nothing contained in this Final Judgment 
shall prevent the defendants from availing 
themselves of the benefits, if any, of the 
Act of Congress of July 14, 1952, commonly 
known as the McGuire Act, or of the Act 
of Congress of 1937, commonly known as 
the “Miller-Tydings proviso to Section 1 
of the Act of Congress of July 2, 1890 en- 
titled ‘An Act to protect trade and com- 
merce against unlawful restraints and 


oy” 


monopolies’ ”. 
XII 
[Inspection and Compliance] 


For the purpose of securing compliance 
with this Final Judgment, duly authorized 
representatives of the Department of Justice 
shall, upon written request of the Attorney 
General, or the Assistant Attorney General 
in charge of the Antitrust Division, and on 
reasonable notice to any defendant, made 
to its principal office, be permitted (1) ac- 
cess during the office hours of said defendant 
to all books, ledgers, accounts, correspond- 
ence, memoranda and other records and 
documents in the possession or under the 
control of said defendant relating to any 
matters contained in this Final Judgment, 
and (2) subject to the reasonable conveni- 
ence of said defendant and without restraint 
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or interference from it to interview officers 
or employees of said defendant, who may 
have counsel present, regarding any such 
matters, and (3) upon such request the de- 
fendant shall submit such reports in writing 
to the Department of Justice with respect 
to matters contained in this Final Judgment 
as may from time to time be necessary to the 
enforcement of this Final Judgment. No 
information obtained by the means pro- 
vided in this Section XII shall be divulged 
by any representative of the Department of 
Justice to any person other than a duly 
authorized representative of such Depart- 
ment, except in the course of legal proceed- 
ings to which the United States is a party 
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for the purpose of securing compliance with 
this Final Judgment, or as otherwise re- 
quired by law. 

XIII 


[Jurisdiction Retained] 


Jurisdiction is retained for the purpose of 
enabling any of the parties to this Final 
Judgment to apply to this Court at any time 
for such further orders and directions as 
may be necessary or appropriate for the 
construction or carrying out of this Final 
Judgment, for the modification of any of 
the provisions thereof, and for the purpose 
of enforcement of compliance therewith and 
the punishment of violations thereof. 
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Inc.; The Philip Carey Mfg. Co.; Robert Hutton & Co., Inc.; The R. C. Mahon Co.; 
Schreiber Roofing Co.; The Chas. Sexauer Roofing Company; Sullivan-Bernhagen Co., 
Inc.; William G. Busch; William W. Busch; Clarence L. Candler; Gerald W. Norrison; 
O. Dallas Wood; Thomas Marshall; R. C. Mahon; G. Walter Scott; Harold G. Schreiber; 
Frank Dempsey; E. G. Bush; William P. Sullivan, Sr.; T. F. Beck; Bernard Beck; A. J. 
Bershback; Don Chaffee; Arthur Hesse; and Joseph A. Wittstock. 


In the United States District Court for the Eastern District of Michigan. Criminal 
Action No. 33452. Filed October 13, 1953. 


Case No. 1149 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Criminal Prosecution—Sufficiency of Indictment—Allegation of Restraint in Inter- 
state Commerce—Local Price Fixing—An indictment charging that a local trade 
association, roofing contractors, and building contractors entered into a combination and 
conspiracy, the purpose and effect of which was to establish, fix, and maintain high prices 
in the sale of materials for and the installation of built-up roofing; that the materials 
moved in a continuous flow of interstate commerce from out-of-state manufacturers to the 
ultimate owner or builder at the site of installation; and that the acts performed pursuant 
to the combination and conspiracy consituted an unreasonable restraint of trade in the 
sale of materials for and the installation of built-up roofing sufficiently alleged a restraint 
in interstate commerce. The fixing of the price at which a commodity is sold locally at the 
end of an interstate journey is equally as offensive as the fixing of the price at which sales 
across state lines are made. The effects of price fixing have acquired such recognized 
status in the antitrust law that when such a charge is made, the court is compelled to 
take cognizance of such effects in reading the indictment. It is immaterial whether the 
defendants fixed the price of materials or whether they fixed the contract price which 
includes both the cost of the materials and the cost of their installation. 


See the Sherman Act annotations, Vol. 1, f 1630.210. 


Criminal Prosecution—Sufficiency of Indictment—Surplusage—Lawful Practices.— 
Although alleged practices of a trade association may not in themselves constitute viola- 
tions of the Sherman Act, the pattern which may be established by proof of the alleged 
practices could reveal such a violation; therefore, a motion to strike such allegations as 
surplusage was denied. 


See the Sherman Act annotations, Vol. 1, § 1630.341. 
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Criminal Prosecution—Immunity—Officers and Agents of Corporate Defendants.— 
Motions made by individual defendants who were acting as officers and agents of cor- 
porate defendants, and who surrendered documents and papers of the corporate defend- 
ants in response to subpoenas addressed to the corporate defendants, to dismiss an 
indictment as to them because they are entitled to immunity pursuant to Sections 32 and 33 of 
Title 15, U. S. Code, were denied. It did not appear that the individual defendants testified 
or appeared before the grand jury. A corporation does not enjoy the privilege against 
self-incrimination nor do the statutory provisions confer immunity upon a corpora- 
tion for evidence furnished in obedience to the subpoenas. Since the individual defendants 
as officers and agents of the corporate defendants could not have claimed the privilege, 
they cannot invoke the immunity provisions. 


See the Sherman Act annotations, Vol. 1, f 1630. 


Criminal Prosecution—Statute of Limitations—Sufficiency of Allegations.—An indict- 
ment will not be dismissed where it alleges that the acts and practices complained of were 
all performed continuously up until the date of the return of the indictment and within 
the period of three years prior to that date. A contention of a defendant that it withdrew 
from a defendant trade association more than three years prior to the return of the 
indictment, and, therefore, it could not be guilty of the practices complained of against 
the association, misconstrued the charge of the indictment which was directed against the 
defendants because of their participation in a conspiracy to organize and use the associa- 
tion for illegal purposes. The indictment alleged that the defendants did forbidden acts, 
and a defendant could participate in the conspiracy as alleged without being a member 
of the association. 


See the Sherman Act annotations, Vol. 1, J 1630.445. 


Criminal Prosecution—Sufficiency of Indictment—Authority of Officers and Agents 
for Corporate Acts.—A motion by an individual defendant to dismiss an indictment, which 
alleges that the acts said to be done by a defendant corporation were “authorized, ordered, 
or done by the officers, agents, or directors of said defendant,” because it failed to allege 
that such corporate acts were duly authorized was denied. Where an indictment charges 
a corporation with an offense, it need not indicate the parties for whose acts the corpora- 
tion is being charged. If the indictment need not list the names of the parties through 
whom the corporation acted, it need not make allegations as to their authority. 


See the Sherman Act annotations, Vol. 1, J 1630.395. 


For the plaintiff: Philip A. Hart, John W. Neville, Newell A. Clapp, Marcus A. 
Hollabaugh, and John J. Mulney. 


For the defendants: Arthur I, Gould, Detroit, Mich., for Busch and others; Smith and 
Huffaker, Detroit, Mich., for Sullivan-Bernhagen Co., Inc. and others; David E. Roberts, 
Detroit, Mich.; Beaumont, Smith and Harris, Detroit, Mich. for R. C. Mahon Co., 
R. C. Mahon, and G. Walter Scott; Friedman, Meyers and Keys, Detroit, Mich., for 
Schreiber Roofing Co. and others; Dickinson, Wright, Davis, McKean and Cudlip, 
Detroit, Mich., and Taft, Stettinius and Hollister, Cincinnati, Ohio, for Philip Carey 
Mfg. Co.; Edward P. Frohlich, Detroit, Mich., for J. D. Candler Roofing Co., and 
others; George S. Dixon and Edmund M. Brady, Detroit, Mich., for Don Chaffee and 
others; Julian G. McIntosh, Detroit, Mich., for Arthur Hesse; Clark, Klein, Brucker 
and Waples, Detroit, Mich., for Detroit Sheet Metal and Roofing Contractors Ass’n, 
Inc., Robert Hutton & Co., Inc., Chas. Sexauer Roofing Co., Joseph A. Wittstock, Thomas 
Marshall, and E. G. Bush; Fred R. Walker, Detroit, Mich., for T. F. Beck, O. Dallas 
Wood, Wallace Candler, Inc., and A. J. Bershback; and Smith and Huffaker, Detroit, 
Mich., for John D. Busch & Sons, Inc. and others. 


< 


Opinion Sherman Act, 15 U. S.C. A. This legisla- 

Levin, District Judge [Jn full text]; tion, with certain exceptions with which 
There are numerous motions before the We are not here concerned, makes illegal 
Court, made on behalf of the various de- ¢very contract, combination, or conspiracy 
fendants, to dismiss an indictment against in restraint of trade among the several 
them charging violation of Section 1 of the states or with foreign lands. In addition, 
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there is a motion by certain of the defend- 
ants to strike alleged surplusage from parts 
of the indictment. 


MTR INDICTMENT 


The defendants named are the Detroit 
Sheet Metal and Roofing Contractors As- 
sociation, Inc., hereinafter referred to as 
the Association, which is described as a 
trade association of roofing and sheet metal 
contractors; nine corporations which are 
described as roofing contractors; twelve 
individual defendants who are described as 
having been associated with or employed 
by one of the preceding nine corporations 
and to have been actively engaged in the 
management, direction, and control of the 
affairs, policies and acts of the corporations; 
and six individuals who are described as 
building contractors, all said to be doing 
business in the City of Detroit and vicinity. 
The corporate and individual contractors 
are said to have been members of the Asso- 
ciation during all or part of the period 
covered by the indictment. 


Paragraphs 8-14 describe the nature of 
defendants’ business which involves the in- 
stallation and repair of built-up roofs. What 
is meant by a built-up roof is not explained 
in the indictment, but it is implicit that the 
phrase refers to a roof which is built on 
the site of the project as distinguished from 
a pre-fabricated roof. The indictment states 
that the roofs are built pursuant to con- 
tracts entered into with a general contractor 
or builder responsible for the construction 
of the project, usually on the basis of 
competitive bidding. The contract price is 
said to include the cost of materials and the 
cost of their installation as a built-up roof. 
It is further stated that the materials which 
consist of sheathing paper, felt, asbestos, 
pitchblende, gravel, slag, pitch, tar and 
asphalt are largely produced by manufac- 
turers located outside the State of Michigan 
and are purchased by the roofing contractor 
either directly from the out-of-state manu- 
facturers or are purchased from jobbers 
and wholesalers within the state who in 
turn have acquired the materials from the 
out-of-state manufacturers. The last sen- 
tence of paragraph 12 reads as follows: 


“Said materials, whether purchased di- 
rect or through distributors, jobbers, or 
wholesalers, are all shipped in interstate 
commerce and move in a continuous and 
uninterrupted flow of interstate commerce 
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from the out-of-state manufacturers to 

the ultimate owner or builder at the site 

of installation,” 

Paragraph 11 avers that the out-of-state 
manufacturers, in addition to selling to 
roofing contractors generally, approve se- 
lected contractors in certain areas to install 
so-called “bonded roofs.” Such contractors 
are called “bonded roofers” and such 
“bonded roofs” are installed according to 
the manufacturer’s specifications, are sub- 
ject to the manufacturer’s inspection, and 
carry with them the manufacturer’s guar- 
antee for a stated period of years, both as 
to workmanship and the quality of the 
materials used. “Bonded roofs” are said to 
be essential to any important construction 
job and the status of a “bonded roofer” is 
“a valuable, if not a necessary, asset to any- 
one hoping to compete successfully in the 
built-up roofing contracting business.” 


In Paragraph 14 defendants, who accord- 
ing to the indictment represent fifteen of 
a total of fifty such contractors in the area, 
are said to have done approximately seventy 
per cent of the ten million dollars of built- 
up roofing done in the City of Detroit and 
vicinity in 1951. It is further stated that 
for the same period, out of this total of ten 
million dollars, seven and a half million 
dollars were spent for “bonded roofs,” de- 
fendants doing approximately ninety per 
cent of this “bonded roof’ business. 

Paragraphs 15-17 set forth in detail the 
alleged characteristics of and the alleged 
means by which were accomplished the 
combination and conspiracy in restraint of 
trade and commerce. It is said that there has 
been a continuing agreement and concert 
of action among the defendants and others 
unknown to the Grand Jury, whereby they 
have used the Association to determine and 
adhere to “uniform rules, methods and poli- 
cies in computing bids and otherwise doing 
business”; that the Association has been 
employed as a center where its members 
and others could compare and exchange 
information on a given job in advance of 
the submission of bids; that it was operated 
as the medium through which a given con- 
tractor would be designated to submit the 
winning bid on the construction project; 
and that it was [then] understood and 
agreed by the other contractors partici- 
pating in the arrangement that they would 
not submit bids which would compete with 
the bid of the chosen contractor, but in- 
stead would submit fictitious bids to give 
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the semblance of competition but which 
were so high as not to offer a threat to the 
chances of the appointed contractor. 


Further, the defendants are charged with 
attempting to enlist other contractors who 
were not members of the Association into 
the Association and to urge and coerce non- 
member contractors to adopt the same 
policies and to employ the same practices 
as to bids as were adopted by the members 
of the Association. The defendants are 
said to have induced or to have attempted 
to induce out-of-state manufacturers to 
withhold or deny their “bonded roof” guar- 
antee or the status of “bonded roofer” to 
those contractors who refused to cooperate 
with the Association program. 


Paragraph 18 declares that the purpose, 
intent and necessary effect of these activi- 
ties has been “to establish, fix, and maintain 
high, arbitrary and noncompetitive prices 
in the sale of materials for and the installa- 
tion of built-up roofing’; to suppress and 
eliminate competition among the defend- 
ants and to suppress and eliminate the 
competition of roofing contractors who are 
nonmembers of the Association; and to 
deny to the consumer “the benefits of free 
competition in the sale of materials for 
and the installation of built-up roofing.” 


Paragraph 15 (which in the indictment, 
as returned, is positioned approximately 
midway between the averments which have 
been above presented) charges that this 
alleged combination and conspiracy on the 
part of the defendants and the acts per- 
formed in pursuance thereof constitute an 
“unreasonable restraint of the aforesaid 
trade and commerce in the sale of materials 
for and the installation of built-up roofing 

.’ Tt appears to the Court, and it has 
so been maintained by the Government in 
its briefs and oral arguments, that the 
“aforesaid trade and commerce” alludes to 
the averment of Paragraph 12 that the 
roofing materials used in the construction 
of built-up roofs are “all shipped in inter- 
state commerce and move in a continuous 
and uninterrupted flow of interstate com- 
merce from the out-of-state manufacturers 
to the ultimate owner or builder at the site 
of installation.” 


II SUFFICIENCY OF THE 
INDICTMENT 


Defendants have advanced many objec- 
tions to the sufficiency of the indictment. 
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Underlying each of these is the same theme— 
the absence of proper and adequate aver- 
ments to show that the practices com- 
plained of in the indictment constitute a 
restraint in interstate commerce or that 
they so affect interstate commerce as to 
produce a restraint thereupon. 


I hold the indictment to be sufficient. 
Although its draftsmanship may be subject 
to valid criticism, I am concerned only 
with whether it in substance performs the 
functions which the law requires of it. 
The indictment does state an offense; it 
does put the defendants on notice of the 
charges; and the results of the trial would 
bar a second prosecution for the same of- 
fense. See Hagner, et al. v. United States, 
285 U. S. 427, 431; United States v. Armour 
& Co., et al., 137 F. 2d 269, 270. 


A combination formed for the purpose 
of fixing the price of a commodity in inter- 
state commerce is a per se violation of Sec- 
tion 1 of the Sherman Act. United States v. 
Socony-Vacuum Oil Co., Inc., et al., 310 U. S. 
150. The fixing of the price at which the 
commodity is sold locally, at the end of 
the interstate journey, is equally as offensive 
as the fixing of the price at which sales 
across state lines are made. Universal Milk 
Bottle Service, Inc., et al. v. United States 
[1950-1951 TrapE Cases § 62,807], 188 F. 2d, 
959, (C. A. 6, 1951); United States v. Chrysler 
Corporation Parts Wholesalers, Northwest 
Region, et al. [1950-1951 Trane Cases 
NKGOA SACI, ARO IR. Hel Sy, (CC, AAG ©. 1b). 


In the instant indictment the defendants 
are charged with a combination and con- 
spiracy, the purpose and effect of which 
is to establish, fix and maintain high prices 
in the sale of materials for and the installa- 
tion of built-up roofing (Paragraph 18). 
These materials are described as moving 
in a continuous flow of interstate commerce 
from the out-of-state manufacturers to the 
ultimate owner or builder at the site of their 


installation (Paragraph 12). Reading these - 


two paragraphs together, the indictment 
charges that roofing materials remain in 
interstate commerce until they reach the 
ultimate consumer at the site of their in- 
stallation into built-up roofs and that the 
defendants have combined to fix the prices 
at which the materials are sold to such 
ultimate consumer. 


In Universal Milk Bottle Service, Inc., 
et al. v. United States, supra, the Court of 
Appeals for the Sixth Circuit, in affirming 
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the lower court (United States v. Universal 
Milk Bottle Service, Inc., et al. [1948-1949 
Trape Cases § 62,451], 85 F. Supp. 622, 
(D. C. Ohio, 1949)), adopts the following 
reasoning of Chief District Judge Nevin 
(p. 629): 


“The Court, however, agrees with the 
claim of the Government that today’s 
practical concept of interstate commerce 
dictates that commodities in interstate 
commerce remain in that status until they 
reach the point where the parties origi- 
nally intended that the movement should 
finally end. If, as contended by the Gov- 
ernment, the distribution and sale of milk 
at wholesale and retail by the defendants 
is in interstate commerce, or is an integral 
part of the interstate flow from the farms 
of Kentucky and Indiana producers to 
consumers in Ohio, the point where the 
parties originally intended that the move- 
ment should end, then there can be no 
doubt but that the conspiracy of the 
defendants to fix prices at which such 
sales shall be made constitutes a violation 
of the Sherman Act.” 


Additional factual allegations, illustrating in 
detail the effects of such a combination upon 
interstate commerce, are not required. As 
a matter of law, those effects are held auto- 
matically to ensue from price-fixing practices. 
United States v. Northeast Texas Chapter, 
National Electrical Contractors Ass’n., et al. 
[1950-1951 Trape Cases § 62,596], 181 F. 
2d, 30° (GC. “A. 5, 1950); Umited States v. 
St. Louis Dairy Company, et al. [1948-1949 
TrapeE Cases § 62,311], 77 F. Supp. 853 
(D. C. Mo., 1948). 

However, argue the defendants, whatever 
might be the law with respect to the fixing 
of prices for the sale of roofing materials, 
the defendants have not engaged in such an 
activity. They deny that they sell roofing 
materials, and they declare that they are 
engaged solely in the repair and construc- 
tion of built-up roofs. Defendants argue 
that a conspiracy to fix the contract prices 
for the construction of built-up roofing is 
not the same as a conspiracy to fix prices 
at which roofing materials are sold, and 
that the preceding reasoning does not apply 
to them. 

Whether defendants have or have not 
sold roofing materials so as to become sub- 
ject to the strictures of the price-fixing 
doctrine is a matter for proof at the time 
of the trial. But at the present stage of 
the proceedings I am not at liberty to disre- 
gard the plain and unequivocal averment 
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of Paragraph 18 (also Paragraph 15) of the 
indictment that the defendants have en- 
gaged in a combination and conspiracy, the 
purpose and effect of which has been to 
fix prices “in the sale of materials for and 
the installation of built-up roofing.” This 
has sufficiently alleged a price-fixing offense 
so as to entitle the Government to its day 
in court. 

General Shale Products Corp. v. Struck 
GConsia Conwettaleals2 aby 2d 425a1(CueAano: 
1942), strongly urged by the defendants in 
support of their position, is not, in my 
opinion, helpful to them. In that case de- 
fendants were charged with a violation of 
the Robinson-Patman Act which condemns 
discrimination between different purchasers 
in the sale price of a specific commodity. 
After a pretrial hearing, the trial court dis- 
missed the action and the Court of Appeals 
affirmed the dismissal on the grounds that 
the plaintiff had not made out any dis- 
crimination in the sale of brick of like 
quality and quantity to different purchasers. 
The Court declared that defendants had not 
sold brick but had contracted to erect brick 
structures. Since other elements than the 
cost of brick would enter into such con- 
tracts, it would clearly be impossible to 
show a discrimination in the sale of the 
specific commodity, as technically required, 
even if a discrimination in the over-all con- 
tract price were proved. 

The issue now before me, however, is an 
entirely different one. We are here con- 
cerned exclusively with the indictment and 
not with what may be discovered by sub- 
sequent proceedings. Insofar as the present 
indictment does allege price-fixing in both 
the sales of the specific commodities as well 
as in their installation, the instant case, at 
least in its present posture, possesses that 
very element which the Court found lacking 
in Struck, 

Furthermore, the absence of an offense 
under the Robinson-Patman Act in Struck 
has no applicability for purposes of Sec- 
tion 1 of the Sherman Act. The Robinson- 
Patman Act is intended to make illegal a 
specialized and well-defined type of com- 
petitive activity, an essential element of 
which is the sale of a specific commodity. 
The Sherman Act, on the other hand, is 
general in its application and an offense 
thereunder can as readily be produced by 
one type of restraint as by another. The 
technical requirement as to form, which 
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is characteristic of a Robinson-Patman vio- 
lation, is not present here as long as we 
find that the activity has a potential for 
restraining interstate commerce. There- 
fore, for purposes of Section 1 of the 
Sherman Act, a combination to fix the con- 
tract price at which roofing materials are 
installed may, on a proper showing, be held 
to have the same adverse effect as the fixing 
of the sale price of such materials. It is 
my opinion that the averments of the in- 
dictment lay the proper foundation to en- 
title the Government to proceed with such 
a showing. I sustain it not only on the 
basis of the averments made with respect 
to the fixing of the sale prices of roofing 
materials but also with respect to the fixing 
of the prices for the installation of such 
materials. If I am to credit defendants’ 
argument that they do not sell roofing 
materials but merely contract to build or 
repair roofs, I must infer that such con- 
tracts comprise the sole means by which 
roofing materials are disposed of by the 
defendants to the ultimate consumer. A 
restraint of the proportions here alleged, 
which is applied at that point where the 
roofing materials pass through defendants’ 
hands en route to their ultimate destination 
in their interstate journey, would constitute 
a restraint upon interstate commerce. 


The fixing and maintenance of high prices 
for roofing construction and repai: points 
to a reduction in the volume of such activity 
with a resultant reduction in the consump- 
tion of roofing materials; and a retardation 
of the flow of such materials from the 
out-of-state manufacturers through the 
interstate channels of distribution. These 
effects of price-fixing have acquired such 
recognized status in the antitrust law that 
when such a charge is made, I am com- 
pelled to take cognizance of such effects in 
reading the indictment. If an allegation of 
price-fixing is sufficient, without the neces- 
sity of detailed factual averments as to the 
effects of such a practice upon interstate 
commerce, when it is made with respect to 
the sales of roofing materials in interstate 
commerce, such an allegation carries with 
it the same economic implications, at least 
for the purpose of charging an offense, 
when it is made with respect to the only 
other process by which defendants move 
such materials in interstate commerce to the 
ultimate consumer. If it were otherwise, 
when reading the portion of the indictment 
relating to the fixing of prices in the in- 
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stallation of roofing materials, I would be 
compelled to dismiss from my mind those 
identical inferences which I am, as a matter 
of law, obliged to draw when the indict- 
ment speaks of price-fixing in the sales of 
roofing materials. 


The charge against the defendants is that 
they have throttled the flow of roofing 
materials in interstate commerce by an 
illegal restraint at the final outlet through 
which the materials reach the ultimate con- 
sumer. It matters not whether defendants 
fix the price of the roofing materials or 
whether they fix the contract price which 
includes both the cost of the roofing ma- 
terials and the cost of their installation. 
In either event, I must infer that the prac- 
tice has the same potential for affecting 
the consumption of roofing materials and 
that such an effect will inevitably be re- 
flected in the interstate channels of dis- 
tribution. Paragraph 15 of the indictment 
expressly charges that the alleged combina- 
tion has produced such a result. 


The adverse effect on interstate commerce 
is not excused because roofing construction 
is a “local activity.” It is now abundantly 
clear that rigid distinctions which once 
were made to separate manufacturing and 
other local activities from commerce are 
no longer valid. Such distinctions have 
been replaced by more flexible criteria as 
greater awareness of the sensitive inter- 
relationship of economic activity has de- 
veloped. As the Supreme Court of the 
United States said in United States v. 
Women’s Sportswear Manufacturers Associa- 
tion, et al. [1948-1949 Trapr Cases J 62,390], 
336 U. S. 460, 464: 


“If it is interstate commerce that feels 
the pinch, it does not matter how local 
the operation which applies the squeeze.” 


And in Mandeville Island Farms, Inc., et al., 
v. American Crystal Sugar Co. [1948-1949 
TRADE Cases § 62,251], 334 U. S: 219, 232: 


“With extension of the Shreveport in- 
fluence to general application, it was 
necessary no longer to search for some 
sharp point or line where interstate com- 
merce ends and intrastate commerce be- 
gins, in order to decide whether Congress’ 
commands were effective. For the essence 
of the affectation doctrine was that the 
exact location of this line made no dif- 
ference, if the forbidden effects flowed 
across it to the injury of interstate com- 
merce or to the hindrance or defeat of 
congressional policy regarding it.” 
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And in an earlier case, Local 167, Inter- 
national Brotherhood of Teamsters, Etc., et al., 
uv. United States, 291 U. S. 293, 297: 


“But we need not decide when inter- 
state commerce ends and that which is 
intrastate begins. The control of the 
handling, the sales and the prices at the 
place of origin before the interstate journey 
begins or in the State of destination 
where the interstate movement ends may 
operate directly to restrain and monopo- 
lize interstate commerce . . . The Sherman 
Act denounces every conspiracy in re- 
straint of trade including these that are 
to be carried on by acts constituting 
intrastate transactions.” 


In Mandeville Island Farms, Inc., et al., v. 
American Crystal Sugar Co., supra, it was 
concluded that the effects of a conspiracy 
to fix the local prices at which defendants 
were able to purchase sugar beets in the 
State of California would be projected 
throughout the entire process of refining 
and distributing so as eventually to be felt 
in the interstate sale of the finished sugar 
product. In Local 167 International Brother- 
hood of Teamsters, etc., et al., v. United 
States, supra, a conspiracy to restrain the 
local sale and distribution of poultry at the 
terminal point of the interstate journey, 
after the shipment had already arrived in 
the state of consumption, was similarly said 
to burden interstate commerce. 


In charging a restraint upon an integral 
_part of the total process by which roofing 
materials move in interstate commerce from 
out-of-state manufacturers to local con- 
sumers, the two preceding cases teach that 
this indictment has set forth a situation 
which falls wihin the scope of the con- 
gressional authority and policy to regulate 
restraints upon interstate commerce. Fur- 
thermore, there can be little question that 
price-fixing, allocation of customers, and 
restriction of competition which have been 
charged against defendants here, are pre- 
cisely the types of abuse which congress 
sought to eliminate through the Sherman 
Act. As Mr. Justice Stone, later Chief 
Justice, said of this legislation in Apex 
Hosiery Co. v. Leader, et al., 310 U. S. 
469, 493: 


“The end sought was the prevention 
of restraints to free competition in busi- 
ness and commercial transactions which 
tended to restrict production, raise prices 
or otherwise control the market to the 
detriment of purchasers or consumers of 
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goods and services, all of which had 
come to be regarded as a special form 
of public injury.” 


and at p. 485: 


“And in the application of the Sherman 
Act, as we have recently had occasion to 
point out, it is the nature of the restraint 
and its effect on interstate commerce and 
not the amount of the commerce which 
are the tests of violation. See United 
States v. Socony-Vacuum Oil Co., ante, 
224, note 59. Cf. Labor Board v. Fainblatt, 
306 U. S. 601, 606.” 


In view of this clear congressional intent 
and constitutional authority and in the light 
of the present tendency to eschew mechani- 
cal formularies in determining whether the 
impact of a questioned practice is local or 
interstate, the acts with which the defend- 
ants are charged must be held to constitute 
a violation of Section 1 of the Sherman Act. 
Knowing, as we now do, how immediately 
responsive to local consumption demands 
are the commercial operations of the out-of- 
state manufacturer and knowing how the 
health of the building industry generally 
is a matter of overriding concern for the 
economic welfare of the nation, the conclu- 
sion is inescapable that this indictment has 
described a pattern of activity which offends 
national policy as defined by Congress 
in the Sherman Act. Compare United 
States v. Northeast Chapter, supra, and United 
States v. Minneapolis Electrical Contractors 
Ass'n, et al., 99 F. Supp. 75 (D. C., Minn., 
1951) both of which opinions deal with 
restraints in the sale and installation of 
electrical equipment. 


Levering & Garrigues Co., et al. v. Morrin, 
et al., 289 U. S..103, and Industrial Associa- 
tion of San Francisco, et al. v. United States, 
268 U. S. 64, are not opposed to this con- 
clusion. Those cases involved combinations 
of businessmen and workers in labor disputes. 
See Umited States v. Frankfort Distilleries, 
Inc. [1944-1945 Trane Cases § 57,338], 324 
U. S. 293, 297. The Sherman Act was not 
designed to prevent collective action in 
genuine labor controversies even where 
such activity produced an adverse effect 
upon interstate commerce. Apex Hosiery 


Co., v. Leader, et al., 310 U. S. 469, 495, 497. 


Moreover there is an additional allega- 
tion in the instant case which if true means 
that the conspiracy has not been limited 
to the vicinity of Detroit but has reached 
across state lines. The Government charges 
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that the defendants induced or attempted 
to induce out-of-state manufacturers to with- 
hold their “bonded roofer” approval from 
non-cooperating roofers. The use of a 
boycott or the threat of a boycott to restrain 
those engaged in interstate commerce from 
choosing freely with whom and on what 
conditions they will deal with local com- 
petitors of Association members would be 
a violation of Section 1 of the Sherman 
Act. Cf. United States v. Women’s Sports- 
wear Manufacturers Association, et al. [1948- 
1949 Trave Cases § 62,390], 336 U. S. 460, 
464-465; United States v. Frankfort Distiller- 
tes, Inc. [1944-1945 Trape Cases J 57,338], 
324 U. S. 293, 298. Where a combination, 
as alleged, backed up by the power which 
control of seventy per cent of the local 
market gives it, requests the out-of-state 
manufacturer to discriminate against cer- 
tain non-cooperating roofers, regardless of 
how softly the request is made, there is a 
veiled threat to deprive the manufacturer, 
who refuses to comply, of its share of this 
local market. This is an allegation of suffi- 
cient force, particularly when read in the 
context of the entire indictment, to entitle 
the Government to offer proof of the use 
of illegal pressure by the Association to 
restrain the out-of-state manufacturers, if 
such should turn out to be the case. 


(TS SURE LUSAGE 


The motion made by three of the defend- 
ants to strike as surplusage certain allega- 
tions of the indictment which relate to the 
installation of built-up roofs and to the 
practices and activities of the Association 
is denied. The contentions of these defend- 
ants that the installation of built-up roofs 
is an intrastate activity which does not 
involve a violation of the Sherman Act has 
been disposed of in the preceding discus- 
sion. These defendants also maintain that 
the allegations with respect to the practices 
of the Association are surplusage since they 
aver activities which are lawful and inno- 
cent. I cannot agree with this assertion. 
The import of these allegations is to make 
out a plan of price-fixing, allocation of cus- 
tomers and boycotting of competitors. De- 
spite the fact that some practices engaged 
in by the Association may not in them- 
selves have been violations of Section 1 of 
the Sherman Act, the pattern which may 
be established by proof of these alleged 
facts would reveal such a violation. 
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IV IMMUNITY 


The motions made by individual defend- 
ants that the indictment should be dismissed 
as to them because they are entitled to 
immunity pursuant to Section 32 and 33 
Of the Slrermaan eNct 1 Clom Wan sen Gam emo) 
is likewise denied. 


In response to subpoenas duces tecum 
which were addressed to the corporate 
defendants, said individual defendants who 
were acting as officers and agents of the 
corporate defendants surrendered certain docu- 
ments and papers of the corporation to Govern- 
ment counsel. It does not appear that said 
individual defendants testified or appeared 
before the Grand Jury. A corporation does 
not enjoy the privilege against self-incrimi- 
nation nor do the statutory provisions, 
above referred to, confer immunity upon 
a corporation for evidence furnished in 
obedience to such subpoenas. In United 
States v. White, 322 U. S. 694, it is held 
that the official representative of a col- 
lective group cannot claim the privilege 
against self-incrimination and refuse to pro- 
duce the group’s papers and records in 
response to a demand upon such group 
even if the documents are personally in- 
criminating. Since the immunity provisions 
are designed to compel the disclosure of 
material which would otherwise be sup- 
pressed as a result of the invocation of the 
privilege against self-incrimination, a party 
is entitled to immunity only in those situa- 
tions where he might have claimed the 
privilege. See Heike v. United States, 227 
U. S. 131, 142. In view of the fact that 
defendants could not have claimed the privi- 
lege under these circumstances, it follows 
that they are unable to invoke the immunity 
clauses. Cf. Lumber Products Ass’n., Inc., 
et al., v. United States [1944-1945 Trane 
Cases { 57,281], 144 F. 2d 546, 553, (C. A. 9, 
1944). 


V STATUTE OF LIMITATIONS 


The motion to dismiss the indictment on 
the grounds that the offenses charged do 
not fall within the statute of limitations 
is denied. Paragraphs 5, 15 and 19 of the 
indictment adequately allege that the acts 
and practices complained of were all per- 
formed continuously up until the date of 
the return of the indictment and within the 
period of three yeurs prior to that date 
(which is the statutory period provided in 
18 U.S. 'C. A. Sec. 3282), 
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The Philip Carey Mfg. Co., one of the 
defendants, makes an additional argument 
with respect to the statute of limitations. 
It contends that it withdrew from the Asso- 
ciation more than three years prior to the 
return of the indictment and, consequently, 
could not be guilty of any of the practices 
complained of against the Association. This 
argument misconstrues the charge of the 
indictment which is directed against the 
named defendants because of their partici- 
pation in a conspiracy to organize and use 
the Association for illegal purposes and to 
commit other illegal acts. Paragraph 16 
of the indictment avers that the defendants 
did certain forbidden acts, not that those 
acts were done by the Association. Although 
the Association may have been an impor- 
tant tool of the alleged conspiracy, a defend- 
ant could participate in the conspiracy as 
alleged without being a member of the 
Association. In any event, the issue of 
whether said defendant was or was not a 
member of the Association is a question of 
fact which must be postponed until the trial. 


VI AUTHORITY FOR COR- 
PORADEAGLS 


The remaining motion to dismiss the in- 
dictment is made on behalf of The Philip 
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Carey Mfg. Co., and is likewise denied. 
This defendant objects that Paragraph 6 
of the indictment, which avers that the acts 
said to be done by a defendant corporation 
were “authorized, ordered, or done by the 
officers, agents or directors of said defend- 
ant .’, fails to allege that such corpo- 
rate acts were duly authorized. 


This allegation of the indictment, although 
harmless, is superfluous since a corporation 
can act only through its officers or agents. 
Where the indictment charges the corpora- 
tion with an offense, it need not indicate 
the parties for whose acts the corporation 
is being charged. Where such names are 
needed by defendants to enable them to 
prepare for trial they can be obtained 
through the appropriate discovery procedure. 
It follows that if the indictment need not 
list the names of the parties through whom 
the corporation acted, a fortiori it need not 
make allegations as to their authority. I 
cannot agree that because the indictment 
has set forth the foregoing unnecessary 
allegation it must perforce continue with 
additional unnecessary allegations as to 
authority. 


An order denying the motions here con- 
sidered will be entered. 


[7 67,597] Ex parte John Edwin Rice, et al. (John Edwin Rice, et al. v. Hon. Albert 


Hooton, Judge). 


In the Supreme Court of the State of Alabama. October Term 1953-54. 5 Div. 562. 


Dated October 29, 1953. 


Clayton Antitrust Act and Sherman Antitrust Act 


Practice and Procedure—Antitrust Violations as Defense—Necessity of Alleging a 
Good Defense—Use of Interrogatories to Establish the Defense—Petition for Writ of 
Mandamus.—In a specific performance action by the lessee of a gasoline filling station to 
compel the lessor to perform a contract between the parties granting the lessee an option 
to purchase such property, the lessor raised the defense that the lessee sought to acquire the 
property with the intent to use it to accomplish a monopoly in petroleum products and 
that similar leases held by the lessee limit the tenants to the sale of the lessee’s products. 
The allegations of the defense failed to show that the use made of the property was directly, 
and not merely incidentally, influential in effecting a monopoly, and, therefore, a petition for 
writ of mandamus to the judge of the court below to require him to set aside an order 
relieving the lessee of the duty to answer interrogatories relating to such defense was 
denied. 


The use of interrogatories to obtain information necessary to such a defense places 
an improper burden upon the lessee, especially in light of the fact that they serve as self- 
incriminating under the Alabama Constitution. 


See the Sherman Act annotations, Vol. 1, J 1660.151; Clayton Act annotations, Vol. 1, 
1 2023.36. 
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For the petitioner: Walker and Walker, Opelika, Ala. 
For the respondent: Denson and Denson, and Yetta G. Samford, Jr., Opelika, Ala. 
For a prior opinion of the Alabama Supreme Court, see 1952 Trade Cases {[ 67,297. 


Petition for Mandamus 


Per Curtam [Jn full text]: We have here 
the same question of law as we had in 
Ex parte Rice [1952 Trape Cases { 67,297], 
61 So. 2d 7, and between the same parties. 
It appears that after the petition was denied 
in that proceeding petitioner amended his 
answer and then sought to have interroga- 
tories answered, such as were submitted 
before. 


Reference is made to the case of Rice vw. 
Sinclair Refining Co. 256 Ala. 565, 56 So. 2d 
647, as well as to Ex parte Rice, supra, for 
the situation as it now appears in connection 
with the amended answer. 


[Allegation of Monopoly] 


So that the question now, as then, is 
whether the answer presents a valid defense 
to the equity of the bill for specific per- 
formance. The answer seeks to invoke as 
a defense, as before, that complainant Sin- 
clair Refining Company had the intent, in 
making the contract and now in enforcing 
it, to use the property to accomplish an 
unlawful purpose. Bement and Sons v. 
National Harrow Co., 186 U. S. 70, 22 S. Ct. 
747. The purpose was to engage in a 
monopoly in violation of the state and fed- 
eral law. The monopoly is alleged to have 
two aspects as set up in the answer as 
originally filed and as amended. The first 
aspect is that the intent to acquire a 
monopoly relates to the nation-wide char- 
acter of its business of producing, refining 
and distributing gasoline and other petro- 
leum products; and to acquire the property 
here involved, which is a filling station, 
was to add another station to those which 
it operated throughout the land and was 
a step in perfecting a virtual petroleum 
monopoly; and that the acquisition of this 
property was with the intent to control this 
retail outlet and restrain a competitor from 
using it; that “complainant was a large cor- 
poration nationally engaged in the leasing 
of real estate for use in distribution of its 
gasoline and other oil products; it was a 
large owner and lessee of oil lands” and 
“a nation-wide distributor of gasoline by 
pipelines, rail and ship in interstate com- 
merce, * * * and a wholesale and retail 
dealer throughout the United States and 
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particularly in Alabama”; and supplied its 
products to service stations known as leased 
out stations, dealer stations and otherwise. 


We cannot see that the allegations as to 
this aspect are equal in legal effect to those 
stated in United States v. Richfield Oil Corp. 
[1950-1951 Trape Cases { 62,878], 99 Fed. 
Sup. 280. That case was affirmed by the 
United States Supreme Court on the au- 
thority of Standard Oil Co. v. United States 
[1948-1949 TrapE Cases § 62,432], 337 U. S. 
293, 69 S. Ct. 1051, to which reference will 
be made later in this opinion. 


We assume that this aspect of the answer 
undertakes to charge complainant with 
monopolizing the petroleum industry through- 
out the nation, or contracting so as to tend 
to such monopoly in violation of the Sher- 
man Act of Congress, Title 15 U. S.C. A. 
sections 1, 2 and 3. This Act prohibits a 
contract in restraint of trade. The answer 
has not been amended in respect to that 
claim. Apparently that aspect of the an- 
swer is not that the contract tends to a 
monopoly or to restrain trade in the Auburn 
Alabama territory, but throughout the na- 
tion, and that the Auburn unit, here in- 
volved, was a part of that broad scheme. 


In Ex parte Rice, supra, we noted that to 
be a good defense in that respect the use 
made of the property as alleged must have 
been directly, and not merely incidentally, 
influential in effecting a monopoly; and 
that the answer shows that the use made 
of this property is only incidental to such 
alleged monopoly or as a restraint of trade. 
It must be more than collateral to that re- 
sult. Such principle was also said to be 
applied cautiously, It might also be added 
that one small such station could scarcely 
substantially lessen competition or create a 
monopoly on a nation-wide or even state- 
wide basis. In fact, it is not alleged that it 
so tends in the territory of Auburn. Non 
constat, all the large and small refiners are 
in full competition with Sinclair in that 
territory. It is not shown that the perform- 
ance of the contract here in question is 
material in that respect. 


[Section 3 of the Clayton Act] 


The second theory or aspect of the an- 
swer would invalidate the contract of pur- 
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chase on account of alleged monopolistic 
arrangements between Sinclair and its ten- 
ants in the use of the property. The 
tenants do not complain, but this respond- 
ent is saying that because of complainant’s 
monopolistic status with its tenants, he will 
not carry out his agreement with Sinclair. 
He says Sinclair’s purpose and use of the 
property is contrary to the public policy 
of the United States as expressed in the 
Clayton Act, Title 15 U. S. C. A. section 14, 
and for that reason the contract, otherwise 
enforceable, should not be performed by 
the court. The amended answer deals with 
that status. It alleges that the first lease 
of the station was completed in 1936. Sin- 
clair leased it to one Jolly by tenancy at 
will on condition express or implied that he 
was limited to the sale at said station of 
Sinclair gasoline, oil, grease, tires, batteries, 
and like accessories, and had instructions 
to that effect, and by that means Sinclair 
restrained trade and exercised a monopoly 
of goods of that sort. In 1937 Jolly sold 
his effects at the station to Blackburn who 
became a subtenant of Sinclair; and that he 
was limited at said station to the sale of 
Sinclair products and of Goodyear tires, 
batteries and accessories which Sinclair 
had agreed to handle. This limitation was 
by instructions to him from Sinclair or its 
agents. In 1938 Blackburn delivered pos- 
session of the station to McMillan, who 
operated it as a subtenant until 1941 when 
he died. In 1941 Shine entered into pos- 
session as subtenant of complainant and 
was so occupying it at the expiration of 
the lease from Rice to Sinclair. That each 
of said subtenants was limited by com- 
plainant to the sale of Sinclair products, 
and the station is so used at the present 
time. 


The answer is that by this means, com- 
plainant restrained and is still restraining 
trade and exercised and is still exercising 
a monopoly in the use of its property. That 
the operators of the station have been un- 
able to buy competitive products for resale 
at that station; that other refiners have 
secured like arrangements for their prod- 
ucts at Auburn and have limited their 
operators in the same manner. Thereby 
the public is limited in its ability to handle 
products of independent dealers. That re- 
spondents did not know of this until shortly 
before the filing of this suit. That the con- 
ditions named have been directly influential 
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in effecting a monopoly or restraint of 
trade. The details thus expressed were not 
set out in the original answer. 


Reliance is had, as it was before, on the 
case of Standard Oil Co. v. United States 
[1948-1949 Trape Cases {[ 62,432], 337 U. S. 
2985698 S) Cre USI Dhatw1s) ay cum bye the 
United States against Standard Oil Company 
for a declaratory judgment that its exclu- 
sive supply contracts with independent deal- 
ers in petroleum products are illegal, and 
sought and obtain an injunction. Standard 
sold gas at retail at its own stations and 
to independent service stations and to in- 
dustrial users in California and other west- 
ern states. “In 1946 its total sales amounted 
to 23% of all taxable gallonage sold there 
in that year; sales by company owned sta- 
tions constituted 6.8% of the total, sales 
under exclusive dealing contracts with in- 
dependent service stations 6.7% of the 
total”: the remainder to industrial users. 
The retail sales by its six leading competi- 
tors absorbed 42.5% of the total taxable 
gallonage. “The remaining retail sales were 
divided between more than seventy small 
companies. * * * Standard’s major com- 
petitors employ similar exclusive dealing 
arrangements.” There were in issue in that 
case about 8,000 exclusive supply contracts 
made by Standard. “Two types covering 
2,777 outlets bind the dealer to purchase 
of Standard all his requirements of gaso- 
line and other petroleum products as well 
as tires, tubes and batteries. The remaining 
written agreements, 4,368 in number, bind 
the dealer to purchase of Standard all his 
requirements of petroleum products only.” 
There were 742 independent dealers who 
had oral contracts by which they agreed 
to sell only Standard products. 


In that case it was pointed out that 
section 3 of the Clayton Act (Title 15 
U. S. C. A. section 14) prohibits the sale 
of commodities for resale within the United 
States “on the condition, agreement or under- 
standing that the lessee or purchaser thereof 
shall not use or deal in the goods” of a 
competitor of the seller “where the effect 
of such lease, sale, or contract for sale on 
such condition, agreement or understanding 
may be to substantially lessen competition or 
tend to create a monopoly in any line of com- 
merce.” The question to be determined was 
“whether the requirement of showing that the 
effect of the agreements ‘may be to substan- 
tially lessen competition’ may be met sim- 
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ply by proof that a substantial portion of 
commerce is affected or whether it must 
also be demonstrated that competitive activ- 
ity has actually diminished or probably will 
diminish.” That it “was not intended to 
reach every remote lessening of competition 
is shown in the requirement that such 
lessening must be substantial.’ The facts 
and figures were given in detail, and cases 
analyzed, leading to the following conclu- 
sion: “That the qualifying clause of sec- 
tion 3 (Title 15 U. S. C. A. section 14) is 
satisfied by proof that competition has been 
foreclosed in a substantial share of the line 
of commerce affected * * * and it is clear 
that the affected proportion of retail sales 
of petroleum products is substantial.” (Ital- 
ics supplied.) 


The Standard Oil Company case, supra, 
analyzed Federal Trade Com. v. Sinclair Co., 
26] Us S#463; 43S) Ct. 450 ausiite bys the 
Federal Trade Commission to require Sin- 
clair to abandon certain properties, and it 
was stated that it “involved the lease of 
gasoline pumps and storage tanks on con- 
dition that the dealer would use them only 
and for Sinclair’s gasoline, but Sinclair did 
not own patents on the pumps or tanks and 
evidently did not otherwise control their 
supply.” Although the Trade Commission 
had found that few dealers needed more 
than one pump, the court concluded that 
“the record does not show that the probable 
effect of the practice will be unduly to 
lessen competition. * * *” The basis of 
this conclusion was thus summarized: “Many 
competitors seek to sell excellent brands 
of gasoline and no one of them is essential 
to the retail business. The lessee is free to 
buy wherever he chooses; he may freely 
accept and use as many pumps as he wishes 
and may discontinue any or all of them. 
He may carry on business as his judgment 
dictates and his means permit, save only 
that he cannot use the lessor’s equipment 
in dispensing another’s brand. By investing 
a comparatively smail sum, he can buy an 
outfit and use it without hindrance. He 
can have respondent’s gasoline, with the 
pump or without the pump, and many com- 
petitors seek to supply his needs.” The 
Standard case then continues after that quo- 
tation, by observing that: “The present case 
differs of course in the fact that a dealer 
who has entered a requirements contract 
with Standard cannot consistently with 
that contract sell petroleum products of a 


{@ 67,597 


Court Decisions 
Ex parte Rice 


Number 279—130 
11-5-53 


competitor of Standard no matter how many 
pumps he has, but the case is significant 
for the importance it attaches, in the ab- 
sence of a showing that the supplier domi- 
nated the market, to the practical effect of the 
contracts.’ (Italics supplied.) 


The answer here in question does not 
show that the contract involved meets the 
requirements of the Clayton Act, referred 
to above, so as to be an infringement of 
it by showing that its effect was to lessen 
competition to a substantial extent. 


We do not seem to have in Alabama a 
statute which defines an unlawful monopoly. 
Section 108, Title 57, Code, makes it a 
crime, punishable by fine, for any person, 
including a corporation, to restrain trade 
or create a monopoly. Section 103 of the 
Constitution requires legislation to prohibit 
monopolies and combinations. Section 78, 
Title 57, Code, makes lawful certain con- 
tracts fixing a minimum resale price. We 
have applied the common law, which is 
substantially as set out in the Sherman and 
Clayton Acts. See Sherrill v. Alabama Ap- 
pliance Co., 240 Ala. 46 (7), 197 So. 1. 


The federal statutes, Sherman and Clay- 
ton Acts, prescribe the terms of unlawful 
monopolies and restraints of trade as they 
should also be administered in Alabama. 
The question, therefore, is properly affected 
by those acts, and it must be controlled by 
them when the business involved in the suit 
affects interstate commerce, It is upon that 
basis that the foregoing conclusions prevail 
in this case. 


[Use of Interrogatories Denied] 


It is insisted that Sinclair is immune 
from the benefits of the self-incriminating 
feature of the Fifth Amendment and the 
search and seizure clause of Amendment 
Four of the Federal Constitution because 
it is a corporation. Those immunities apply 
only to federal procedure. Hunt v. State, 
248 Ala. 217, 27 So. 2d 186. The right of 
one to claim the privilege was taken away 
by an act of Congress in respect to anti- 
trust laws. This Act immunizes a person 
from prosecution on account of any transac- 
tion about which he may testify as to such 
matter in any proceeding under certain 
named statutes. Hale v. Henkel, 201 U. S. 
42, 26 S. Ct. 370. Compare, Baush Machine 
and Tool Co. v. Aluminum Co. of Am., 63 
Fed. 2d 778. 
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The instant suit is not a proceeding under 
those statutes. This being a proceeding in 
a state court, not under those statutes, the 
question is controlled by the State Consti- 
tution (section 6) and laws. There is noth- 
ing in Alabama law to prevent the operation 
of this privilege. “Person” includes a cor- 
poration under the equal protection and 
due process clause of the Federal Consti- 
tution. Grosjean v. American Press Co., 297 
WS. 233756°S: Ce-444> > Section 108, Title 
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tween such corporation and other com- 
panies (six in number). We repeat what 
we said in Ex parte Rice, 61 So. 2d 7, that 
the interrogatories seek to put upon Sinclair 
an improper burden, especially in the light 
of the fact that it serves as self-incriminat- 
ing under section 6 of the Alabama Con- 
stitution. Morris v. McClellan, 154 Ala. 639, 
(10), 45 So. 641. 

The petition for mandamus should be 
denied. 


57, Code, makes a corporation guilty of a 
crime in respect to antitrust laws. It was 
held in the Hale case, supra, that a corpora- 
tion charged with violating the antitrust law 
of the United States is entitled to immunity, 
under the Fourth Amendment to the Fed- 
eral Constitution relating to searches and 
seizures, from such an unreasonable search 
and seizure as the compulsory production 
under a subpoena duces tecum of all 
undertakings, contracts or correspondence be- 


The foregoing opinion was prepared by 
Foster, Supernumerary Justice of this Court, 
while serving on it at the request of the 
Chief Justice under authority of Title 13, 
section 32, Code, and was adopted by the 
Court as its opinion. 


Mandamus denied. 


Livincston, C. J.. Simpson, Goopwyn and 
Crayton, JJ., concur. 


[] 67,598] United States v. Switzer Brothers, Inc., Gantner & Mattern Co., The Fire- 
lure Corporation, The Sherwin-Williams Company, The Sherwin-Williams Company of 
California, Aberfoyle Manufacturing Company, Lawter Chemicals, Inc., Robert C. Switzer, 
Joseph L. Switzer, John O. Gantner, Jr.. Eugene Burns, Gerald D. Stratford, and W. 
Bruce Beckley. 


In the United States District Court for the Northern District of California, Southern 
Division. Civil Action No. 29860. Filed October 22, 1953. 


Case No. 1053 in the Antitrust Division of the Department of Justice. 


Clayton Antitrust Act and Sherman Antitrust Act 


Consent Decrees—Specific Relief—Patent Licensing—Royalty Free—Reasonable Roy- 
alties—Daylight Fluorescent Devices and Materials——A manufacturer of daylight fluores- 
cent devices and materials was ordered by a consent decree to grant to any applicant a 
nonexclusive, unrestricted, royalty-free license to manufacture and sell under specified 
patents. In any such license, notice could be given that the royalty-free license does not 
convey rights under other patents owned or controlled by the defendant. The manufacturer 
also was ordered to grant to any applicant a license to manufacture and sell daylight 
fluorescent fabrics under a specified patent and ordered to grant to any applicant a nonexclu- 
sive license to make, use, and sell any daylight fluorescent devices under specified patents. 
The licensing of patents as directed in the last two orders could be made on a reasonable 
royalty basis. Other provisions could be included in the licenses, and certain practices 
relating to the patents were prohibited. 


See the Sherman Act annotations, Vol. 1, J 1535.40, 1590. 


Consent Decrees—Practices Enjoined—Exclusive Dealing and Related Practices.— 
Manufacturers were each enjoined from entering into any plan with any person engaged in 
the manufacture of daylight fluorescent materials or devices which requires the use of 
only such products manufactured or sold by the manufacturers or any source approved by 
the manufacturers and from entering into any plan with any manufacturer, distributor, or 
user (1) not to sell to or buy from others, and (2) not to use, purchase, or deal in such 
products manufactured or sold by any third person. Also, the manufacturers were each 
enjoined from (1) requiring any person to use only such products manufactured or sold by 
them, (2) selling or processing, or fixing the price for the sale of, such products upon the 
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condition that the purchaser shall not purchase or deal in the products of any person 
other than the manufacturers. 


See the Sherman Act annotations, Vol. 1, § 1530.40; Clayton Act annotations, Vol. 
eeZO23 oO: 


Consent Decrees—Practices Enjoined—Patents and Trade-Marks.—Manuiacturers 
of daylight fluorescent devices and materials were each enjoined from granting or accept- 
ing any license or immunity under any patents upon a condition that the other party 
shall agree (1) to manufacture, sell, or use only such devices as may be covered by a 
specified patent or patents, (2) to adopt and to use on such devices trade-marks or 
trade names owned or controlled by any person, or (3) to utilize only materials to be 
obtained from designated sources; from granting or accepting any license under any 
trade-mark upon a condition that the other party shall agree (1) to manufacture, sell, 
or use only such devices or materials as may be covered by a specified patent or patents 
or (2) to utilize only materials manufactured or processed by manufacturers or proc- 
essors approved by the defendants; and from granting any trade-mark license to any 
manufacturer, seller, or user of such devices and materials which (1) does not permit 
the trade-mark licensee to cancel the license or (2) requires the licensee to use the licensed 
trade-mark on such devices and materials of any given type or kind to the exclusion of 
other trade-marks. 


See the Sherman Act annotations, Vol. 1, J 1270, 1530.50. 


Consent Decrees—Practices Enjoined—Restricting Distribution—Manufacturers of 
daylight fluorescent devices and materials were each enjoined from entering into any 
plan with any other such manufacturer which restricts, limits, or controls the channels 
through which such devices and materials may be sold or distributed. Also, the manu- 
facturers were each enjoined from conditioning the processing by them of such materials 
upon any agreement restricting or limiting the distribution, sale, or use of such materials 
and devices manufactured or owned by any person other than the defendants and from, 
without obstructing the exercise of trade-mark rights, limiting or restricting the end 
use of such materials and devices by purchasers thereof. 


See the Sherman Act annotations, Vol. 1, J 1260.275, 1530.90. 


Consent Decrees—Practices Enjoined—Licensing Patents—Grant Back of License— 
Contesting Validity of License——A manufacturer of daylight fluorescent materials and 
devices was enjoined (1) from refusing to grant a license where the refusal is due to 
the refusal of the applicant for the license to grant back a license to the manufacturer 
under any patent or improvement patent and (2) from requiring any person to agree 
in a license agreement to refrain from contesting the validity of patents not specifically 
covered by the license. 


See the Sherman Act annotations, Vol. 1, J 1270, 1530.50. 


Consent Decrees—Permissive Provision—Patent and Trade-Mark Licenses—A con- 
sent decree provided that nothing contained in the decree shall be deemed to prohibit 
the defendants (1) from issuing or maintaining a trade-mark license which requires 
the use of materials designated by name or manufacturer, in a case where it is not possible 
to use any other designation and the licensee is in fact free to obtain equivalent mate- 
rials from other sources, (2) from issuing a patent license in connection with a trade- 
mark license; provided, the licensee, at his option, may take either a patent license or 
a trade-mark license, or (3) from issuing patent licenses describing the scope of the grant. 


See the Sherman Act annotations, Vol. 1, J 1540. 


For the plaintiff: Stanley N. Barnes, Assistant Attorney General, and Marcus A. 
Hollabaugh, Lyle L. Jones, W. D. Kilgore, Jr. Max Freeman, and Don H. Banks, 
Trial Attorneys. 


For the defendants: Lillick, Geary, Olson, Adams and Charles, by John F. Porter, 
for Switzer Brothers, Inc., Robert C. Switzer, and Joseph L. Switzer. T. J. McDowell 
for The Sherwin-Williams Company and The Sherwin-Williams Company of California 
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Boyken, Mohler and Beckley, by W. Bruce Beckley, for Gantner & Mattern Co, and 


The Firelure Corporation. 


Wolf, Block, Schorr, and Solis-Cohen (by Donald Bean) 


and Philip S. Ehrlich for Aberfoyle Manufacturing Company, Inc. Nelson, Boodell and 
Will, by Thomas J. Boodell, for Lawter Chemicals, Inc. 


For a prior decision of the U. S. District Court, Northern District of California, 
Southern Division, see 1953 Trade Cases {| 67,567. 


Final Judgment as to Defendants Switzer 
Brothers, Inc., Robert C. Switzer 
and Joseph L. Switzer 


GoopMAN, District Judge [In full text]: 
Plaintiff United States of America having 
filed its complaint herein on June 28, 1950, 
the consenting defendants hereto each hav- 
ing filed their several answers to said com- 
plaint denying the substantive allegations 
thereof, and the plaintiff and the defendants 
Switzer Brothers, Inc., and Robert C. Swit- 
zer and Joseph L. Switzer, by their respec- 
tive attorneys, having consented to the 
entry of this Final Judgment without trial 
or adjudication of any issue of fact or of 
law herein and without admission by any 
party in respect of any such issue; 

Now, therefore, before any testimony has 
been taken and without trial or adjudication 
of any issue of fact or law and upon con- 
sent of the parties aforesaid, and said 
consenting defendants still asserting their 
innocence of any violation, 


It is hereby ordered, adjudged, and de- 
creed as follows: 


I 
[Definitions] 

As used in this Final Judgment: 

(A) “Person” means an individual, part- 
nership, firm, association, corporation, or 
other legal entity; 

(B) “Defendants” means the defendants 
Switzer Brothers, Inc., Robert C. Switzer 
and Joseph L. Switzer and each of them; 

(C) “Gantner” means the defendant ‘“Gant- 
ner & Mattern Co.; 

(D) “Firelure” means the defendant, The 
Firelure Corporation; 

(E) “Sherwin-Williams” means the de- 
fendant, The Sherwin-Williams Co., and 
all its wholly-owned subsidiaries, including 
defendant The Sherwin-Williams Co. of 
California; 

(F) “Aberfoyle” means the defendant, 
Aberfoyle Manufacturing Co., Inc., 

(G) “Lawter” means the defendant, Law- 
ter Chemicals, Inc; 
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(H) “Gabbs” means the partnership or 
tenancy in common of Eugene Burns, Ger- 
ald D. Stratford, John O. Gantner, Jr. and 
W. Bruce Beckley, doing business as Gabbs 
Supply Co.; 


(1) “Daylight fluorescent” means a color 
comprised of a predominantly reflected 
wave band of incident visible light and, due 
to visible-light response, fluorescent emitted 
light of substantially the same wave length 
as the predominantly reflected wave band, 
said combined reflected and emitted light 
having a brightness and purity of hue 
characterized by color distinguishability at 
a distance beyond the perceptibility range 
of any subtractive color of similar hue; 


(J) “Daylight fluorescent devices,” as 
distinguished from daylight fluorescent mate- 
rials, denotes all types and kinds of end-use 
products, articles, and devices, without limi- 
tation, in whose manufacture, production, 
or processing, daylight fluorescent materials 
are utilized. Included among such devices 
which utilize daylight fluorescent coating 
compositions are advertising signs, bill- 
boards, posters and displays, fishing lures 
and tackle, aircraft and shipboard instru- 
ment boards and panels, and novelty jewelry. 
Included among such devices utilizing day- 
light fluorescent textiles are swim suits, 
hosiery, caps, and other garments and arti- 
cles of apparel, advertising and theatrical 
banners, signal flags and fishing flies and 
other lures; 


(K) “Daylight fluorescent materials’’ 
means, for example, certain lacquers, paints, 
pigments, screen process inks, and other coat- 
ing compositions, yarns, filaments, threads and 
fibers, together with cloth and _ fabrics 
woven and made therefrom, various or- 
ganic felted materials, in sheet and roll 
form, such as papers, cardboards, and the 
like, films and foils, all of which when 
properly applied, processed, and utilized, 
result in a daylight fluorescent effect; 


(L) “Patents” means each and all United 
States Letters Patent and applications 
therefor, relating to daylight fluorescent 
materials or devices, or both; 
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(M) “Trademarks” means each and all 
trademarks and trade names, used by or 
registered for defendant, relating to day- 
light fluorescent materials or devices, or 
both. 

II 
[Clayton and Sherman Acts] 


The Court has jurisdiction of the sub- 
ject matter hereof and of the parties signa- 
tory hereto. The complaint states a cause 
of action against the consenting defendants 
under Sections 1 and 2 of the Act of Con- 
gress of july 2, 1890, entitled “An Act to 
protect trade and commerce against unlaw- 
ful restraints and monopolies”, and under 
Section 3 of the Act of Congress of Octo- 
ber 15, 1914, entitled “An Act to Supple- 
ment Existing Laws Against Unlawful 
Restraints and Monopolies and for other 
Purposes.” 

igh 
[Applicability of Judgment] 

The defendants consenting to and enter- 
ing into this Final Judgment are Switzer 
Brothers, Inc., Robert C. Switzer and 
Joseph L. Switzer. The provisions of this 
Final Judgment applicable to any of the 
said consenting defendants shall apply to 
such defendant and its or his officers, di- 
rectors, agents, employees, subsidiaries, 
successors and assigns, and to all other 
persons acting under, through or for such 
defendant. For the purpose of this Final 
Judgment when either of the individual 
defendants, Robert C. Switzer and Joseph 
L. Switzer, is acting in his capacity as an 
officer or agent of the defendant Switzer 
Brothers, Inc., the said individual defend- 
ant and defendant Switzer Brothers, Inc. 
shall be deemed to be one person. 


IV 
[Terminated Agreements] 


(A) The following agreements, having 
been terminated: 


(1) Agreements between the defendant 
Switzer and defendant Gantner, dated 
September 27, 1946; February 7, 1947; 
November 26, 1947; January 17, 1949; 
August 10, 1949; November 10, 1949 
and October 23, 1950; 


(2) Agreement between the defendant 
Switzer and defendant Aberfoyle dated 
July 14, 1949; 

(3) Agreement between defendant Swit- 


zer and defendant Gabbs dated January 
21, 1949; 
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defendants are enjoined and restrained from 
continuing or renewing any of the agree- 
ments above listed. 


(B) Defendants are enjoined and re- 
strained from maintaining, adhering to, 
claiming any rights under, reviving, adopt- 
ing, or enforcing any provision of the fol- 
lowing agreements which is inconsistent 
with any of the provisions of this Final 
Judgment: 


(1) Agreement between defendant Swit- 
zer and defendant Sherwin-Williams, 
dated January 25, 1949; 

(2) Agreements between defendant Swit- 
zer and defendant Lawter, both dated 
February 3, 1950; 

(3) Agreement between defendant Swit- 
zer and defendant Gantner dated Sep- 
tember 25, 1951, as amended. 


V 
[Royalty-Free Licensing of Patents] 


(A) Defendants are jointly and severally 
ordered and directed to grant to each appli- 
cant making written request therefor a 
non-exclusive, unrestricted, royalty-free li- 
cense to manufacture, sell and use under 
United States Letters Patent Nos. 2,417,384; 
2,475,529 or 2,450,085. In any such license 
notice may be given that said royalty-free 
license does not convey rights under other 
patents owned or controlled by defendants. 
Defendants are enjoined and _ restrained 
from transferring by assignment, or other- 
wise divesting themselves of, ownership or 
control of said patents Nos. 2,417,384; 
2,475,529 or 2,450,085. 


(B) Defendants are jointly and severally 
enjoined and restrained from instituting or 
threatening to institute any suit or proceed- 
ing against any person to restrain or en- 
join, or collect damages for, infringement 
occurring prior or subsequent to the date of 
entry of this Final Judgment, of said patents 
Nos. 2,417,384; 2,475,529 or 2,450,085; pro- 
vided, however, that nothing herein shall 
prevent defendants (1) from defending the 
validity of said patents, or (2) by way of 
claim (counterclaim) or defense, from as- 
serting claims for past unlicensed, contribu- 
tory or induced infringement of said patents. 


(C) Except as to cases now on appeal 
or on certiorari defendants are ordered and 
directed to dismiss any of their pending ac- 
tions for infringement of the patents listed 
in subsection (B) above in which a counter- 
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claim has not been pled, and to dismiss any 
such pending action in which a counter- 
claim, if pled, is dismissed. However, in 
case a counterclaim has been pled and is 
not dismissed, defendants may, but only to 
the extent of such counterclaim and only 
until the time of such dismissal, assert in 
such case the validity of said patents and 
plead by way of claim (counterclaim) or 
defense past unlicensed, contributory or in- 
duced infringement of said patents. 


Vi 
[Patent Licensing—Reasonable Royalties] 


(A) Defendants are ordered and directed 
to grant to each applicant making written 
request therefor a license to manufacture 
and sell daylight fluorescent fabrics under 
United States Letters Patent No. 2,606,809 
upon terms and conditions as are prescribed 
for the licensing of patents relating to day- 
light fluorescent devices in Section VII 
herein, except for the terms of Section VII 
(B) (8). 

(B) Nothing in the foregoing subsection 
(A) shall be deemed to prohibit defendants 
from taking appropriate action to enforce 
licenses issued under the above subsection 
(A), and asserting said patent against un- 
licensed manufacturers and sellers of day- 
light fluorescent fabrics. 

(C) Defendants are jointly and severally 
enjoined and restrained from asserting or 
enforcing any rights under United States 
Letters Patent No. 2,606,809, except as are 
necessary to comply with and are permitted 
by subsections (A) and (B) of this Section VI. 


Vil 


(A) The defendants are: 

(1) Ordered and directed to grant to 
each person making written request there- 
for a non-exclusive license to make, use 
and sell any daylight fluorescent devices 
specified in the request under any, some 
or all United States Letters Patent listed 
in Schedule A attached hereto; except 
that defendants need not be required to 
re-grant a license hereafter cancelled for 
breach; and 

(2) Enjoined and restrained from mak- 
ing any disposition of said patents which 
deprives them of the power of authority 
to grant said licenses unless they sell, 
transfer or assign said patents and re- 
quire as a condition of said sale, transfer 


or assignment that the purchaser, trans- 
feree or assignee thereof shall observe 
the provisions of this Section VII with 
respect to the patents so acquired. 


(B) The defendants are enjoined and re- 
strained from including any restriction or 
condition whatsoever in any license granted 
pursuant to the provisions of this Section 
VII except that: 

(1) The license may be non-transferable ; 

(2) A reasonable non-discriminatory 
royalty may be charged; however, a bona 
fide compromise settlement of royalty 
claims due and payable shall not be 
deemed to be discriminatory; 

(3) A reasonable provision may be 
made for periodic inspection of the books 
and records of the licensee by an inde- 
pendant auditor or any other person ac- 
ceptable to the licensee who shall report 
to the licensor only the amount of royalty 
due and payable; 


(4) Reasonable provisions may be made 
for cancellation of the license by licensor 
for breach; 

(5) A description of the type of device 
which the licensee is to make, use or sell 
may be included; 


(6) The marking of patent numbers on 
licensed devices in accordance with the 
patent statutes may be required; 


(7) The license must provide that the 
licensee may cancel the license at any 
time by giving thirty (30) days’ notice in 
writing to the licensor; 

(8) Notice may be included that the 
license does not convey the right to 
manufacture or to have manufactured 
patented daylight fluorescent materials 
covered by any patent owned or con- 
trolled by the defendants. 


(C) Upon receipt of a written request for 
a license under the provisions of this Sec- 
tion VII, the applicant shall be advised in 
writing of the royalty which the defendant 
deems reasonable for the patent or patents 
to which the request pertains. If the parties 
are unable to agree upon a _ reasonable 
royalty within 60 days from the date such 
request for the license was received by the 
defendant, the applicant therefor may forth- 
with apply to this Court for the determina- 
tion of a reasonable royalty, and the 
defendant shall, upon receipt of notice of 
the filing of such application, promptly give 
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notice thereof to the plaintiff. Upon appli- 
cation of defendants, this Court will appoint 
a Special Master in Cleveland, Ohio to take 
all evidence in such proceedings and to 
make appropriate reports to this Court. In 
any such proceedings the burden of proof 
shall be on the defendant to establish the 
reasonableness of the royalty requested, and 
whatever reasonable royalty rates are de- 
termined by the Court shall apply to the 
applicant and to all other licensees making 
the same type or kind of device pursuant 
to this judgment under the same patent or 
patents. Pending the completion of nego- 
tiations or any such proceedings, the appli- 
cant shall have the right to make, use and 
vend daylight fluorescent devices under the 
patents to which its application pertains 
but subject to the payment of such reason- 
able royalty as may be determined by the 
Court. Pending the determination of a 
reasonable royalty, the applicant or defend- 
ant may apply to this Court to fix an 
interim royalty rate. If the Court fixes 
such interim royalty rate, the defendant 
shall then issue, and the applicant shall 
accept, a license providing for the periodic 
payment of royalties at such interim rate 
from the date of the filing of the application 
for a license. If the applicant fails to ac- 
cept the license or fails to pay the interim 
royalty, such action shall be cause for the 
dismissal of his application, and his rights, 
within the scope of his application, under 
this Section shall terminate without reliev- 
ing him of liability for payment of a reason- 
able royalty during such time as_ said 
patent or patents were used. 


(D) Nothing contained in this Final 
Judgment shall prevent any applicant for 
such patent license from attacking in the 
aforesaid proceedings, or in any other con- 
troversy, the validity of scope of any of 
said patents, nor shall this Final Judgment 
be construed as importing or impairing any 
validity or value to any of said patents. 


VIII 


[Restrictions on Trade Channels] 


‘Defendants are enjoined and restrained 
from entering into, adhering to or enforcing 
any agreement, understanding, plan or pro- 
gram with any person engaged in the manu- 
facture of daylight fluorescent materials or 
devices which: 


(A) Requires the use of only daylight 
fluorescent materials and devices manu- 
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factured or sold by the defendants or any 
source approved by the defendants; 


(B) Restricts, limits or controls the chan- 
nels through which daylight fluorescent ma- 
terials or devices may be sold or distributed. 


IX 
[Agreements Not To Use Other Products] 


Defendants are enjoined and restrained 
from entering into, adhering to or enforcing 
any agreement, understanding, plan or pro- 
gram with any manufacturer, distributor or 
user, or any other person: 


(A) Not to sell to or buy from others 
daylight fluorescent materials or devices; 


(B) Not to use, purchase or deal in 
daylight fluorescent materials or devices 
manufactured or sold by any third person; 


(C) Preventing any person from com- 
peting in the manufacture, processing, dis- 
tribution or sale of daylight fluorescent ma- 
terials or devices. 


xX 


[Exclusive Dealing and Related 
Practices] 


Defendants are enjoined and restrained 
from: 

(A) Requiring any person to use only 
daylight fluorescent materials and devices 
manufactured or sold by the defendants, or 
by any source approved by the defendants; 

(B) Conditioning the processing by de- 
fendants of daylight fluorescent materials 
upon any agreement or understanding re- 
stricting or limiting the distribution, sale 
or use of daylight fluorescent materials or 
devices manufactured or owned by any 
person other than the defendants; 


(C) Without obstructing the exercise of 
trade-mark rights, limiting, controlling or 
restricting the end use of daylight fluores- 
cent materials or devices by purchasers 
thereof; 


(D) Selling or processing, or offering to 
sell or process, or fixing the price for the 
sale of, daylight fluorescent materials or 
devices, upon the condition, agreement or 
understanding that the purchaser thereof 
shall not purchase, use or deal in the day- 
light fluorescent materials or devices, or 
ingredients or goods of any person other 
than defendants; 

(E) Refusing to grant a license under 
any patent where the refusal is, in whole 
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or in part, due to the refusal of the appli- 
cant for the license to grant back a license 
to the defendants under any patent or im- 
provement patent; 


(F) Requiring any person to agree in a 
license agreement to refrain from contesting 
the validity of patents not specifically cov- 
ered by such license. 


XI 
[Patent and Trade-Mark Licensing] 


Defendants are enjoined and restrained 
from: 


(A) Granting any license or sub-license 
or immunity under any patents upon a con- 
dition or requirement that the other party 
to such transaction shall agree: 


(1) To manufacture, sell or use only 
daylight fluorescent devices of specified 
kinds or types; 


(2) To manufacture, sell or use only 
such daylight fluorescent devices as may 
be covered by a specified patent or 
patents, or which are produced by or are 
the result of any process covered by a 
specified patent or patents; 


(3) To accept a license under, or other- 
wise to adopt and to use on daylight 
fluorescent devices, trade-marks or trade 
names owned or controlled by any person; 


(4) To utilize in the manufacture or 
processing of the licensed daylight fluores- 
cent devices only materials to be obtained 
from designated sources or only materials 
obtained from sources approved or in 
any way specified or designated by de- 
fendants; 


(5) To utilize in the manufacture of 
the licensed daylight fluorescent devices 
only materials manufactured or processed 
by manufacturers or processors approved 
or in any way specified or designated by 
defendants; 


(6) Not to manufacture, sell, or use 
any daylight fluorescent device not cov- 
ered by the patent or patents specifically 
licensed. 


(B) Instituting or maintaining, or threat- 
ening to institute or maintain, any suit or 
proceeding against any person for infringe- 
ment of any patent without first giving 
written notice to such person of the par- 
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ticular claim or claims of which patent is 
deemed to have been infringed. 


(C) Granting any license under any 
trade-mark upon a condition or requirement 
that the other party to such transaction 
shall agree: 

(1) To manufacture, sell, or use only 
such daylight fluorescent devices or ma- 
terials as may be covered by a specified 
patent or patents, or which are produced 
by or are the result of any process covered 
by a specified patent or patents; 

(2) To utilize in the manufacture of 
the licensed daylight fluorescent devices 
or materials only materials manufactured 
or processed by manufacturers or proc- 
essors approved or in any way specified 
or designated by defendants. 


(D) Granting any trade-mark license to 
any manufacturer, seller or user of day- 
light fluorescent materials or devices which: 

(1) Does not permit the trade-mark 
licensee to cancel the license, with or 
without reason or cause, upon thirty (30) 
days’ notice to the licensor; 

(2) Requires the licensee to use the 
licensed trade-mark on daylight fluores- 
cent materials or devices of any given 
type or kind to the exclusion of other 
trade-marks. 


XIT 
[Notice of Judgment] 


Within sixty (60) days from the date of 
the entry of this Final Judgment defendant 
Switzer shall give notice in writing, ap- 
proved as to form and content by the 
plaintiff, of the contents of: 

(A) Sections V and IX hereof to each 
person licensed or otherwise authorized on 
the date of this Final Judgment by said 
defendant to employ or to use any of the 
said patents covered by said Section V. 

(B) Section IX hereof to each of its 
dealers and distributors of daylight fluores- 
cent materials. 

A list of the names and addresses of the 
persons to whom the above required notice 
has been sent shall be submitted to plain- 
tiff herein. 


XIII 
[Permissive Provision] 


Nothing in this Final Judgment shall be 
deemed to prohibit the defendants: 
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(A) From issuing or maintaining a trade- 
mark license which requires the use of 
materials designated by name or manu- 
facturer, in cases where it is not possible to 
use any other designation and the licensee 
is in fact free to obtain equivalent materials 
from other sources. 


(B) From issuing a patent license in 
connection with a trade-mark license; pro- 
vided, the licensee, at his option, may take 
either a patent license or a trade-mark 
license. 


(C) From issuing patent licenses describ- 
ing the scope of the grant therein. 


XIV 


[Inspection and Compliance] 


For the purpose of securing compliance 
with this Final Judgment and for no other 
purpose, duly authorized representatives of 
the Department of Justice shall, upon 
written request of the Attorney General 
or the Assistant Attorney General in charge 
of the Antitrust Division, and upon rea- 
sonable notice to defendants, be permitted, 
subject to any legally recognized privilege, 
(a) access, during the office hours of de- 
fendants, to all books, papers, ledgers, ac- 
counts, correspondence, memoranda and 
other records and documents in the pos- 
session of or under the control of defend- 
ants relating to any of the matters contained 
in this Final Judgment; and (b) subject 
to the reasonable convenience of defend- 
ants, to interview officers and employees of 
defendants, who may have counsel present, 
regarding such matters. Upon written re- 
quest of the Attorney General, or the Assist- 
ant Attorney General in charge of the 
Antitrust Division, on reasonable notice to 
defendants, defendants shall submit such 
written reports as may from time to time 
be reasonably necessary to the enforcement 
of this Final Judgment. No information 
obtained by the means provided in this Sec- 
tion XIV shall be divulged by the Depart- 
ment of Justice to any person other than 
a duly authorized representative of the De- 
partment of Justice except in the course of 
legal proceedings to which the United 
States is a party for the purpose of securing 
compliance with this Final Judgment or as 
otherwise provided by law. 
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XV 
[Jurisdiction Retained] 


Jurisdiction is retained by this Court for 
the purpose of enabling any of the parties 
to this Final Judgment to apply to this 
Court at any time for such further orders 
and directions as may be necessary or ap- 
propriate for the construction or carrying 
out of this Final Judgment, for the amend- 
ment, modification, or termination of any of 
the provisions thereof, for the enforcement 
of compliance therewith and for the punish- 
ment of violations thereof. 


Exhibit A 


List of patents owned or controlled by 
defendants having claims covering daylight 
fluorescent devices. 


United States 


Letters Patent No. Claims 
2,277,169 1-24 
2,302,645 1-14 
2,417,383 3-8 
2,498,592 16-24 
2,629,956 estes 


Final Judgment as to Defendants The 
Sherwin-Williams Company and 
The Sherwin-Williams Com- 
pany of California 


Plaintiff United States of America having 
filed its complaint herein on June 28, 1950, 
the consenting defendants hereto each hav- 
ing filed their several answers to said com- 
plaint denying the substantive allegations 
thereof, and the plaintiff and the defendants 
The Sherwin-Williams Company and The 
Sherwin-Williams Company of California, 
by their respective attorneys, having con- 
sented to the entry of this Final Judgment 
without trial or adjudication of any issue 
of fact or of law herein and without ad- 
mission by any party in respect to any such 
issue: 

Now, therefore, before any testimony has 
been taken and without trial or adjudication 
of any issue of fact or law and upon con- 
sent of the parties aforesaid, and_ said 
consenting defendants still asserting their 
innocence of any violation, 


It is hereby ordered, adjudged, and de- 
creed as follows: 
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I 
[Definitions] 
As used in this Final Judgment: 


(A) “Person” means an individual, part- 
nership, firm, association, corporation or 
other legal entity; 


(B) “Defendants” means the defendants 
The Sherwin-Williams Company and The 
Sherwin-Williams Company of California 
and each of them; 


(C) “Switzer” means the defendant Switzer 
Brothers, Inc.; 


[The remaining definitions are the same 
as those contained in Article I, (1), (J), 
(K), (L), and (M) of the Switzer judg- 
ment. ] 

II 


[This Article is the same as Article II 
of the Switzer judgment. ] 


Lit 
[Applicability of Judgment] 


Defendants consenting to and entering 
into this Final Judgment are The Sherwin- 
Williams Company and The Sherwin-Williams 
Company of California. The provisions of 
this Final Judgment applicable to either 
of the said consenting defendants shall ap- 
ply to such defendant and its officers, 
directors, agents, employees, subsidiaries, 
successors, and assigns, and to all other 
persons acting under, through or for such 
defendant. For the purpose of this Final 
Judgment the defendant The Sherwin- 
Williams Company and its wholly-owned 
subsidiary, defendant The Sherwin-Williams 
Company of California, and any other 
wholly or substantially wholly owned sub- 
sidiary, shall be deemed to be one person. 


IV 
[Enforcement of Contract Prohibited] 


Defendants are enjoined and restrained 
from maintaining, adhering to, claiming 
any rights under, reviving, adopting or en- 
forcing any provision of the agreement be- 
tween defendant Switzer Brothers, Inc. and 
defendant The Sherwin-Williams Company, 
dated January 25, 1949 or any other agree- 
ment or understanding between the said 
defendants which is inconsistent with any 
provision of this Final Judgment. 
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V and VI 


[Articles V and VI are the same as 
Articles VIII and IX of the Switzer judg- 
ment. | 


van 
[Exclusive Dealing and Related Practices] 


Defendants are enjoined and restrained 
from: 

(A) Requiring any person to use only 
daylight fluorescent materials and devices 
manufactured or sold by the defendants, 
or by any source approved by the defendants; 


(B) Conditioning the processing by de- 
fendants of daylight fluorescent materials 
upon any agreement or understanding re- 
stricting or limiting the distribution, sale 
or use of daylight florescent materials or 
devices manufactured or owned by any 
person other than the defendants; 


(C) Without obstructing the exercise of 
trademark rights, limiting, controlling or 
restricting the end use of daylight fluores- 
cent materials or devices by purchasers 
thereof; 


(D) Selling or processing, or offering to 
sell or process, or fixing the price for the 
sale of, daylight fluorescent materials or 
devices, upon the condition, agreement or 
understanding that the purchaser thereof 
shall not purchase, use or deal in the day- 
light fluorsecent materials or devices, or 
ingredients or goods of any person other 
than defendants. 


VIII 
[Patent and Trade-Mark Licensing] 


Defendants are enjoined and restrained 
from: 

(A) Granting or accepting any license or 
sub-license or immunity under any patents 
upon a condition or requirement that the 
other party to such transaction shall agree: 

(1) To manufacture, sell or use only 
daylight fluorescent devices of specified 
kinds or types; 

(2) To manufacture, sell or use only 
such daylight fluorescent devices as may 
be covered by a specified patent or patents, 
or which are produced by or are the re- 
sult of any process covered by a specified 
patent or patents; 

(3) To adopt and to use on daylight 
fluorescent devices, trade-marks or trade 
names owned or controlled by any person; 


{ 67,598 


68,884 


(4) To utilize in the manufacture or 
processing of the licensed daylight fluores- 
cent devices only materials to be obtained 
from designated sources or only materials 
obtained from sources approved or in 
any way specified or designated by de- 
fendants; 


(B) Granting or accepting any license 
under any trade-mark upon a condition or 
requirement that the other party to such 
transaction shall agree: 


(1) To manufacture, sell, or use only 
such daylight fluorescent devices or ma- 
terials as may be covered by a specified 
patent or patents, or which are produced 
by or are the result of any process cov- 
ered by a specified patent or patents; 


(2) To utilize in the manufacture of 
the licensed daylight fluorescent devices 
or materials only materials manufactured 
or processed by manufacturers or proc- 
essors approved or in any way specified 
or designated by defendants. 


(C) Granting any trade-mark license to 
any manufacturer, seller, or user of daylight 
fluorescent materials or devices which: 


(1) Does not permit the trade-mark 
licensee to cancel the license, with or 
without reason or cause, upon thirty (30) 
days’ notice to the licensor; 


(2) Requires the licensee to use the 
licensed trade-mark on daylight fluores- 
cent materials or devices of any given 
type or kind to the exclusion of other 
trade-marks. 


IX, X, and XI 


[Articles IX, X, and XI are the same as 
Articles XIII, XIV, and XV of the Switzer 


judgment. ] 


Final Judgment as to Defendant 
Gantner & Mattern Co. 


Plaintiff United States of America having 
filed its complaint herein on June 28, 1950, 
the consenting defendant hereto having filed 
its answer to said complaint denying the 
substantive allegations thereof, and the plaintiff 
and the defendant Gantner & Mattern Co. by 
their respective attorneys, having consented to 
the entry of this Final Judgment without 
trial or adjudication of any issue of fact 
or of law herein and without admission by 
any party in respect to any such issue; 
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Now therefore before any testimony has 
been taken and without trial or adjudication 
of any issue of fact or law and upon consent 
of the parties aforesaid, and said consenting 
defendant still asserting its innocence of 
any violation, 

It is hereby ordered, adjudged and de- 
creed as follows: 

I 
[Definitions | 

As used in this Final Judgment: 

(A) “Person” means an individual, part- 
nership, firm, association, corporation, or 
other legal entity; 

(B) “Defendant” means the 
Gantner & Mattern Co.; 

(C) “Switzer” means the defendant Switzer 
Brothers, Inc.; 

[The remaining definitions are the same 


as those contained in Article I, (1), (J), 
(K), (L), and (M) of the Switzer judgment.] 


defendant 


II 


[This Article is the same ag Article II 
of the Switzer judgment. | 


Ill 
[Applicability of Judgment] 


Defendant consenting to and entering 
into this Final Judgment is Gantner & 
Mattern Co. The provisions of this Final 
Judgment applicable to the said consenting 
defendant shall apply to such defendant and 
its officers, directors, agents, employees, 
subsidiaries, successors, and assigns, and to 
all other persons acting under, through or 
for such defendant. 


IV 
[Terminated Agreements] 


(A) Agreements between the defendant 
Switzer and defendant Gantner & Mattern 
Co., dated September 27, 1946; February 7, 
1947; November 26, 1947; January 17, 1949; 
August 10, 1949; November 10, 1949; and 
October 23, 1950, having been terminated, 
defendant is enjoined and restrained from 
continuing or renewing any of said agree- 
ments. 


(B) Defendant is enjoined and restrained 
from maintaining, adhering to, claiming any 
rights under, reviving, adopting, or enforc- 
ing any provisions of the agreement  be- 
tween defendant Switzer and defendant 
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Gantner & Mattern Co., dated September 
25, 1951, as amended, which is inconsistent 
with any of the provisions of this Final 
Judgment. 
V and VI 

[Articles V and VI are the same as 
Article VIII and IX of the Switzer judg- 
ment, except that this judgment refers to 
“defendant,” while the Switzer judgment 
refers to “defendants.” ] 


Viland VIII 


[Articles VII and VIII are the same as 
Articles VII and VIII of the Sherwin- 
Williams judgment, except that this judg- 
ment refers to ‘defendant,’ while the 
Sherwin-Williams judgment refers to “de- 
fendants.”’] 

IX, X, and XI 


[Articles IX, X and XI are the same as 
Articles XIII, XIV, and XV of the Switzer 
judgment, except that this judgment refers 
to “defendant,” while the Switzer judgment 
refers to “defendants.” ] 


Final Judgment as to Defendant 
The Firelure Corporation 


Plaintiff United States of America having 
filed its complaint herein on June 28, 1950, 
the consenting defendant hereto having filed 
its answer to said complaint denying the 
substantive allegations thereof, and the 
plaintiff and the defendant The Firelure 
Corporation by their respective attorneys, 
having consented to the entry of this Final 
Judgment without trial or adjudication of 
any issue of fact or of law herein and 
without admission by any party in respect 
to any such issue; 

Now, therefore, before any testimony has 
been taken and without trial or adjudica- 
tion of any issue of fact or law and upon 
consent of the parties aforesaid, and said 
consenting defendant still asserting its inno- 
cence of any violation. 

It is hereby ordered, adjudged, and de- 
creed as follows: 

I 
[Definitions] 

As used in this Final Judgment: 

(A) “Person” means an individual, part- 
nership, firm, association, corporation, or 
other legal entity; 

(B) “Defendant” means the defendant 
The Firelure Corporation; 
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(C) “Switzer” means the defendant Swit- 
zer Brothers, Inc.; 

[The remaining definitions are the same 
as those contained in Article I, (I), (J), 
(K), (L), and (M) of the Switzer judeg- 
ment. | 

II 


[This Article is the same as Article II 
of the Switzer Judgment. | 


Ill 
[Applicability of Judgment] 

Defendant consenting to and entering 
into this Final Judgment is The Firelure 
Corporation. The provisions of this Final 
Judgment applicable to the said consenting 
defendant shall apply to such defendant 
and its officers, directors, agents, employees, 
subsidiaries, successors, and assigns, and to 
all other persons acting under, through or 
for such defendant. 


IV 
[Prior Judgment Vacated] 


The Final Judgment heretofore entered 
herein as to defendant The Firelure Cor- 
poration on August 31, 1953, is hereby 
vacated, nunc pro tunc, as of the date thereof, 
and is hereby declared to be of no force 
or effect whatsoever. 


y 
[Ternunated Agreement] 


Agreement between the defendant The 
Firelure Corporation and the defendants 
Eugene Burns, Gerald D. Stratford, John 
O. Gantner, Jr. and W. Bruce Beckley, 
doing business under the name and style 
of Gabbs Supply Company, dated January 
21, 1949, having been terminated, defendant 
The Firelure Corporation is enjoined and 
restrained from continuing and renewing 
said agreement. 


VI and VII 


[Articles VI and VII are the same as 
Articles VIII and IX of the Switzer judg- 
ment, except that this judgment refers to 
“defendant,” while the Switzer judgment 
refers to “defendants.” | 


WOME eyanel IOS 
[Articles VIII and IX are the same as 
Articles VII and VIII of the Sherwin- 
Williams judgment, except that this judgment 
refers to “defendant,” while the Sherwin- 
Williams judgment refers to “defendants.”] 
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Xe anda eal 


[Articles X, XI, and XII are the same 
as Articles XIII, XIV, and XV of the 
Switzer judgment, except that this judgment 
refers to “defendant,” while the Switzer 
judgment refers to “defendants.” ] 


Final Judgment as to Defendant Aberfoyle 
Manufacturing Company, Inc. 


Plaintiff, United States of America, hav- 
ing filed its complaint herein on June 28, 
1950, the consenting defendant hereto hav- 
ing filed its answer to said complaint deny- 
ing the substantive allegations thereof, and 
the plaintiff and the defendant Aberfoyle 
Manufacturing Company, Inc., by their re- 
spective attorneys, having consented to the 
entry of this Final Judgment without trial 
or adjudication of any issue of fact or of 
law herein and without admission by any 
party in respect to any such issue; 


Now, therefore, before any testimony has 
been taken and without trial or adjudica- 
tion of any issue of fact or law and upon 
consent of the parties aforesaid, and the 
said consenting defendant still asserting its 
innocence of any violation, 


It is hereby ordered, adjudged and de- 

creed as follows: 
I 
[ Definitions | 

As used in this Final Judgment: 

(A) “Person” means an individual, part- 
nership, firm, association, corporation, or 
other legal entity; 

(B) “Defendant” means Aberfoyle Man- 
ufacturing Company, Inc.; 

(C) “Switzer” means the defendant Switzer 
Brothers, Inc.; 

[The remaining definitions are the same 
as those contained in Article I, (1), (J), 
(K), (L), and (M) of the Switzer judg- 
ment. ] 


II 


[This Article is the same as Article II 
of the Switzer judgment. ] 


III 
[Applicability of Judgment] 


Defendant consenting to and entering into 
this Final Judgment is Aberfoyle Manufac- 
turing Company, Inc. The provisions of 
this Final Judgment applicable to the said 
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consenting defendant shall apply to said 
defendant and its officers, directors, agents, 
employees, subsidiaries, successors, and as- 
signs, and to all other persons acting under, 
through or for said defendant. For the 
purpose of this Final Judgment the de- 
fendant and any wholly-owned subsidiary 
shall be deemed to be one person. 


IV 
[Terminated Agreement] 


The agreement between defendant Aber- 
foyle Manufacturing Company, Inc. and 
defendant Switzer, dated July 14, 1949, hav- 
ing been terminated, defendant is enjoined 
and restrained from continuing or renewing 
said agreement. 


Veairdavil 


[Articles V and VI are the same as Arti- 
cles VIII and IX of the Switzer judgment, 
except that this judgment refers to “defend- 
ant,’ while the Switzer judgment refers to 
“defendants.” | 


VII and VIII 


[Articles VII and VIII are the same as 
Articles VII and VIII of the Sherwin- 
Willams judgment, except that this judgment 
refers to “defendant,” while the Sherwin- 
Willams judgment refers to “defendants.” | 


OR I BAG! 2) 


[Articles IX, X, and XI are the same as 
Articles XIII, XIV, and XV of the Switzer 
judgment, except that this judgment refers 
to “defendant,” while the Switzer judgment 
refers to “defendants.” | 


Final Judgment as to Defendant 
Lawter Chemicals, Inc. 


Plaintiff, United States of America, hav- 
ing filed its complaint herein on June 28, 
1950, the consenting defendant hereto hav- 
ing filed its answers to said complaint deny- 
ing the substantive allegations thereof, and 
the plaintiff and the defendant Lawter 
Chemicals, Inc., by their respective attor- 
neys, having consented to the entry of this 
Final Judgment without trial or adjudica- 
tion of any issue of fact or law herein 
and without admission by any party in 
respect to any such issue; 

Now, therefore, before any testimony has 
been taken and without trial or adjudication 
of any issue of fact or law and upon consent 
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of the parties aforesaid, and the said con- 
senting defendant still asserting its inno- 
cence of any violation, 

It is hereby ordered, adjudged and decreed 
as follows: 

I 
[Definitions] 

As used in this Final Judgment: 

(A) “Person” means an individual, part- 
nership, firm, association, corporation, or 
other legal entity; 

(B) “Defendant” means Lawter Chemi- 
SoH ol kereye 

(C) “Switzer” means the defendant Swit- 
zer Brothers, Inc. 

[The remaining definitions are the same 
as those contained in Article I, (1), (J), 
(K), (L), and (M) of the Switzer judg- 
ment. | 


II 


[This Article is the same as Article II 
of the Switzer judgment. ] 


III 
[Applicability of Judgment] 


Defendant consenting to and entering 
into this Final Judgment is Lawter Chemi- 
cals, Inc. The provisions of this Final 
Judgment applicable to the said consenting 
defendant shall apply to said defendant and 
its officers, directors, agents, employees, 
subsidiaries, successors, and assigns, and to 
all other persons acting under, through or 
for said defendant. For the purpose of this 
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Final Judgment the defendant and any 
wholly-owned subsidiary shall be deemed 
to be one person. 


IV 
[Enforcement of Agreements] 


Defendant is enjoined and restrained from 
maintaining, adhering to, claiming any rights 
under, reviving, adopting or enforcing any 
provision of the agreements entered into 
between defendant Switzer and defendant 
Lawter Chemicals, Inc., both dated Feb- 
ruary 3, 1950, or any other agreement or 
understanding between the said defendants 
which is inconsistent with any provision of 
this Final Judgment. 


Vi and Vi 


[Articles V and VI are the same as 
Articles VIII and IX of the Switzer judg- 
ment, except that this judgment refers to 
“defendant,” while the Switzer judgment 
refers to “defendants.” | 


VII and VIII 


[Articles VII and VIII are the same as 
Articles VII and VIII of the Sherwin- 
Wiliams judgment, except that this judgment 
refers to “defendant,” while the Sherwin- 
Wilkams judgment refers to “defendants.” ] 


IDX, OS, -arngl SL 


[Articles IX, X, and XI are the same as 
Articles XIII, XIV, and XV of the Switzer 
judgment, except that this judgment refers 
to “defendant,” while the Switzer judgment 
refers to “defendants.” ] 


[7 67,599] Dairy Industries Supply Association, et al. v. The Honorable Walter J. 
La Buy, Judge of the United States District Court for the Northern District of Illinois. 


In the United States Court of Appeals for the Seventh Circuit. 


October Term and 


Session, 1953. No. 10873. Dated November 4, 1953. 


Petition for writ of mandamus. 


Clayton Antitrust Act 


Suit for Civil Damages—Venue—Transacting Business—Activities of Trade Associa- 
tion in Conducting Exposition On a petition for a writ of mandamus, it was held that 
a trade association, in conducting an exposition, was transacting business in Illinois when 
an action against it was commenced, and that therefore a judgment of a trial court denying 
the association’s motion to dismiss the action for want of venue in Illinois was correct. 
The practical, everyday business or commercial concept of doing business or carrying on 
business of any substantial character is the test of venue. 


See the Clayton Act annotations, Vol. 1, { 2032.55. 
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Suit for Civil Damages—Service of Process—“Found”—Activities of Trade Associa- 
tion in Conducting Exposition—On a petition for writ of mandamus, it was held that 
a trial court properly considered pre-exhibition statements of a trade association as evi- 
dence tending to show the importance of its exposition and as tending to show that at 
the time an action against the trade association was filed and summons was served on 
the trade association, practically the entire business of the association was being transacted 
in Illinois and that almost all of the association’s staff were present and engaged in con- 
ducting such business. The trial court correctly determined that the trade association was 
“found” in Illinois at the time of the service of summons on it in Illinois and that such 
service was valid. 


See the Clayton Act annotations, Vol. 1, § 2032.25. 


Suit for Civil Damages—Motion To Transfer Suit—Convenience of Parties and Wit- 
nesses, and in the Interest of Justice—On a petition for a writ of mandamus, a judg- 
ment denying a transfer under Title 28, U. S. Code, Section 1404(a), was reversed where 
the trial court considered the questions of whether or not the prosecution of the action 
would be “oppressive, harassing or vexatious” to the defendant and whether or not the 
plaintiff, in selecting the forum, had intended to oppress, harass or vex the defendant. Only 
three factors, that is, the convenience of the parties, the convenience of the witnesses, and 
the interest of justice, should be considered. Also, the court should bear in mind that 
the plaintiff is permitted to choose any proper forum and that the plaintiff's choice should 


not lightly be set aside. 


See the Sherman Act annotations, Vol. 1, § 1640.312. 
For the petitioners: Walter J. Cummings, Jr., and H. Blair White, Chicago, III. 


For the respondent: 
Chicago, Ill. 


Henry S. Blum, Bernard G. Sang, and Vincent J. Carney, 


Affirming in part and reversing in part, a judgment of the U. S. District Court, North- 
ern District of Illinois, Eastern Division, 1953 Trade Cases { 67,457. 


3efore Major, Chief Judge, Durry and Swarm, Circuit Judges. 


[Cause of Action] 


Swarm, Circuit Judge [Jn full text]: On 
September 20, 1952, Maryland Baking Com- 
pany and Northwest Cone Company, corpo- 
rations organized under the laws of the 
State of Maryland and having their princi- 
pal places of business in Baltimore, Mary- 
land, and Chicago, Illinois, respectively, 
commenced an action in the United States 
District Court for the Northern District of 
Illinois against Dairy Industries Supply 
Association, hereinafter referred to as DISA, 
a corporation organized under the laws of 
the State of New York and having its prin- 
cipal place of business in Washington, D. C., 
and against its officers and directors, both 
in their official capacities and as individuals. 
The complaint alleged that the defendants 
combined and conspired together to bar and 
prevent Maryland Baking Company from 
exhibiting its wares and to prevent its 
wholly-owned subsidiary, Northwest Cone 
Company, from furnishing its products to 
the exhibitors at the National Dairy In- 
dustries Exposition which DISA held on 
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Navy Pier in Chicago, commencing Sep- 
tember 22, 1952. The complaint alleged that 
this action by the defendants was in viola- 
tion of the Sherman Antitrust Act, 26 Stats. 
209 eS US Comsulemandaiinatm plantains 
brought this action under the Clayton Anti- 
{LUSteActas 4,38) Stats oly Lo pW om Canals 
The complaint asked that the defendants be 
enjoined from preventing the plaintiff Mary- 
land Baking Company from exhibiting its 
wares at the Chicago exposition and from 
preventing Northwest Cone Company from 
furnishing its products to the exhibitors at 
said exposition and also asked for a judg- 
ment for treble damages for the injuries 
sustained by plaintiffs by reason of the al- 
leged unlawful acts of the defendants in 
excluding the two plaintiffs from partici- 
pating in said exposition. 


[Service of Summons—V enue] 


On October 30, 1952, DISA and the in- 
dividual defendants who had been served 
with summons in the action filed a motion 
to transfer the action to the United States 


Copyright 1953, Commerce Clearing House, Inc. 


Number 279 (Ex. Ed.)—9 
11-10-53 


District Court for the District of Columbia 
pursuant to 28 U. S. C. §1404(a). On the 
same date DISA filed its motion to quash 
the service of summons made upon it in 
Chicago during the convention and the alias 
summons served upon it thereafter in Wash- 
ington, D. C. In this latter motion DISA 
also moved to dismiss the action for want 
of venue in the Northern District of Illinois. 
The defendants filed four affidavits made by 
Roberts Everett, executive vice president 
of the corporate defendant, in support of 
these motions. The plaintiffs opposed these 
motions and filed, in opposition to the mo- 
tions, the affidavit of Henry Shapiro who 
was the president of Maryland Baking Com- 
pany and the Secretary of Northwest Cone 
Company. 


[Trial Court Rulings] 


After considering the pleadings, motions, 
affidavits, arguments and briefs of the par- 
ties, the District Court was of the opinion 
that the corporate defendant, DISA, “was 
doing business here to such an extent and 
in such manner that actual presence was 
established and it was ‘found’ here at the 
time of the service of summons on Septem- 
ber 24, 1952.” The District Court also 
found that the defendants had failed to 
sustain their burden to prove that for the 
convenience of the parties and witnesses, 
and in the interest of justice, the District 
Court should transfer the action to the Dis- 
trict of Columbia, pursuant to 28 U. S. C. 
§ 1404(a). 

The District Court thereupon entered an 
order overruling the defendants’ motion to 
quash the service of summons and denying 
their motion to transfer the action to the 
District Court for the District of Columbia. 

The defendants then filed in this court a 
petition for a writ of mandamus directing 
the District Court to vacate and set aside 
its order denying the petition to transfer 
and directing the transfer of the action or, 
in the alternative, directing that the action 
be dismissed for want of venue in the North- 
ern District of Illinois. 


[Clayton Act] 


Section 12 of the Clayton Act, 15 U.S. C. 
§ 22, provides: 


“Any suit, action or proceeding under 
the anti-trust laws against a corporation 
may be brought not only in the judicial 
district whereof it is an inhabitant, but 
also in any district wherein it may be 
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found or transacts business; and all proc- 
ess in such cases may be served in the 
district of which it is an inhabitant, or 
wherever it may be found.” 


Thus, as the Supreme Court said in 
United States v. Scophony Corporation [1948- 
1949 TrapE Cases J 62,238], 333 U. S. 
795, 802: 


“Section 12 of the Clayton Act has two 
functions, first, to fix the venue for anti- 
trust suits against corporations; second, 
to determine where process in such suits 
may be served. Venue may be had ‘not 
only in the judicial district whereof it is 
an inhabitant, but also in any district 
wherein it may be found or transacts busi- 
ness. And all process may be served ‘in 
the district of which it is an inhabitant, or 
wherever it may be found.’ (Emphasis 
added.)” 


The court also pointed out that § 12 of the 
Clayton Act was an enlargement over simi- 
lar prior statutes which only provided for 
such actions in districts where the corpora- 
tion “resides or is found.’ 28 Stats. 570, 
SH asacl 25 Sites, AO; (S76 


[Venue Proper] 


In the Scophony case the court said, page 
807, that under § 12 of the Clayton Act, “the 
practical, everyday business or commercial 
concept of doing business or carrying on 
business of any substantial character be- 
came the test of venue.” Under §12, as so 
interpreted, we think the corporate defend- 
ant in the instant case was transacting busi- 
ness in the Northern District of Illinois 
when the action against it was commenced. 


[Service of Summons Valid] 


DISA is described by Roberts Everett, 
its executive vice president as “a trade as- 
sociation comprising some four hundred 
members—persons, firms and corporations 
—which originate, make or distribute the 
essential manufacturing and marketing ma- 
chinery, equipment, materials, supplies and 
ingredients or supply basic services for milk 
processing and dairy product manufacturing 
industries of the United States and Canada.” 
Mr. Everett listed fourteen different activi- 
ties and services in which DISA is engaged, 
including “staging biannual Dairy Indus- 
tries Exposition,” such as the one staged in 
Chicago and in connection with which the 
present controversy arose. 

Henry Shapiro, the vice president of 
Maryland Baking Company and secretary 
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of Northwest Cone Company, in the affida- 
vit which he filed in opposition to the mo- 
tions of the defendants, said that substantially 
every important firm in the United States 
engaged in the manufacture of, or dealing in 
equipment or supplies for manufacturers of, 
dairy products is a member of DISA; that 
the majority of the members consider that 
the most important work of DISA is the 
holding of the biannual Dairy Industries 
Exposition; that these expositions appeal 
to prospective purchasers of equipment and 
that a large proportion of the persons at- 
tending these expositions are prospective 
customers for the equipment exhibited by 
the members of the organization; that for 
the Chicago exposition DISA leased from 
the City of Chicago 300,805 square feet of 
space in the north and south exhibition halls 
of Navy Pier for a term extending from 
September 2, 1952 to October 6, 1952, in- 
clusive; that under the terms of the lease 
DISA was to expend the money necessary 
for the installation on Navy Pier of a three 
inch supply of water and a two inch sec- 
ondary distribution thereof; and that DISA 
was to have credit on the rental it was to 
pay for the cost of this installation. 


In his affidavit Mr. Shapiro quoted the 
following statement of R. D. Britton, the 
chairman of the exposition committee, which 
had been sent out by the committee to the 
members of DISA: 


“In renting the Navy Pier, we are 
renting a bare hall, literally speaking, as a 
great many of the facilities that went 
along with the Atlantic City Convention 
Hall are lacking at the Navy Pier. It is 
going to be the responsibility of our staff, 
of our Committee members and of all of 
you folks who are members of DISA, 
to help provide these facilities. DISA is pre- 
paring to invest from $30,000 to $40,000.00 
more than it had done in recent Show 
years to adapt the Pier’s features to your 
Dairy Industries Exposition use.” 


Mr. Shapiro, in his affidavit, further said 
that on August 18, 1952, DISA advised its 
membership that a part of its staff would 
open a Dairy Industries Exposition Man- 
agement Office on Navy Pier and that be- 
fore the show opened on September 2nd, 
“almost the whole staff of DISA would be 
located at the Navy Pier”; that the mem- 
bers were instructed that after September 
5, 1952, they should address all mail, with 
certain minor exceptions, to DISA, Navy 
Pier, Chicago; that prior to the holding 
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of the Chicago Exposition, DISA held its 
33rd annual corporate meeting in Chicago 
at the Congress Hotel; and that in connec- 
tion with this annual meeting the members 
were taken by chartered buses for a “Pre- 
view of Navy Pier Tour” and the members 
drew lots to determine the location of their 
exhibits at the Navy Pier exposition. 


DISA attempts to minimize the effect of 
these statements of its officers concerning 
the Chicago exposition which it published 
and sent to its members prior to the exposi- 
tion. DISA now says that the $30,000 to 
$40,000 expenditures which it said would be 
expended for installations to make Navy 
Pier a suitable place for the exposition were 
“merely predicted” and “represented simply 
a promotional effort by DISA to encour- 
age the participation of its member compa- 
nies as exhibitors in the exposition.” In its 
reply brief in this court these statements, 
which DISA now says were exaggerated, 
are characterized as “exuberant advertising, 
rather than a factual description.” 


Nevertheless, in spite of DISA’s present 
explanations of its earlier statements, we 
think that the District Court could properly 
consider these pre-exhibition statements as 
evidence tending to show the importance of 
this biannual exposition and as tending to 
show that during the month of September 
1952, at the time this action was filed by 
the plaintiff and summons was served on 
DISA, practically the entire business of 
DISA was being transacted in Chicago and 
that almost all of its staff were there pres- 
ent and engaged in conducting such busi- 
ness. We think, therefore, that the District 
Court also correctly determined that DISA 
was “found” there at the time of the sum- 
mons on it in Chicago and that such serv- 
ice was, therefore, valid. 


[Transfer Ruling Reversed] 


Title 28 U. S. C. §1404(a) names only 
three factors which a District Court Judge 
is to consider in determining his action on a 
motion for transfer under this section, 
namely, the convenience of the parties, the 
convenience of the witnesses and the inter- 
est of justice. In considering these three 
factors the court should, of course, bear in 
mind that in filing an action the plaintiff is 
permitted to choose any proper forum and 
that the plaintiff's choice should not lightly 
be set aside. Gulf Oil Corp. v. Gilbert, 330 
Us S501 75083 
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In acting on such a motion the District 
Judge has a broad discretion, but in exer- 
cising this discretion he is limited in his 
consideration to the three factors specifically 
mentioned in §1404(a) and he may not 
properly be governed in his decision by any 
other factor or factors. 


In the memorandum opinion of the Dis- 
trict Court [1953 Trape Cases § 67,457], in 
the instant case we find that the following 
statement in reference to the defendants’ 
motion to transfer the action to the Dis- 
trict of Columbia, pursuant to 28 U. S. C. 
§ 1404(a): 


“The choice of venue is to be de- 
termined by a preponderance of the facts 
and the burden is on the moving party. 
Before the court is warranted in depriving 
plaintiff of tts right to proceed in a proper 
forum tt must appear that continuance of the 
action in this forum would be oppressive, 
harassing and vexatious to the defendant. 
From the affidavits and counter-affidavits 
and briefs filed in connection with this 
motion, the court is of the opinion that 
since the files and witnesses for the 
plaintiffs are in this district it would be 
as inconvenient for the plaintiff to proceed 
with this cause in the District of Colum- 
bia as it would be for the defendant to 
defend the action in this district. Balanc- 
ing the relative inconvenience of the parties 
and the fact that there is no indication the 
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filing of the suit here was vexatious or 
harassing to the defendant, the court is of 
the opinion the motion to transfer the suit 
to the District Court of Columbia should 
be demed.” (Our emphasis.) 


From this language it seems clear that 
the District Judge in the instant case con- 
sidered as necessary to an order to trans- 
fer tests which are not required by § 1404(a). 
The facts in such a case might be such as 
to clearly indicate that considering the con- 
venience of the parties and witnesses and in 
the interest of justice an action should be 
transferred without the record disclosing 
any indication that the prosecution of the 
action in the forum where filed would be 
“oppressive, harassing or vexatious” to the 
defendant and without any indication that 
the plaintiff, by its choice of forum had in- 
tended to oppress, harass or vex the de- 
fendant. 


That part of the judgment below denying 
the motion to dismiss or transfer for want 
of venue is affirmed. That part of the judg- 
ment denying a transfer under Title 28 
U. S.C. § 1404(a) is reversed, and the cause 
is remanded with instructions to the Dis- 
trict Court to reconsider the motion and 
to redetermine its action thereon on the 
basis of the proper factors to be considered 
as indicated above in this opinion. 


[{ 67,600] The Upjohn Company v. David Schwartz, d. b. a. Bryant Pharmaceutical 


Co. 


In the United States District Court for the Southern District of New York. Civ. 81-48. 


Filed October 26, 1953. 


Sherman Antitrust Act 

Practice and Procedure—Counterclaim—Legal Claim in Equitable Suit—Demand for 
Jury.—In an action in equity, the defendant’s demand for a jury trial which was upon his 
counterclaim alleging antitrust violations and praying for treble damages was stricken 
where no legal claim for damages was stated in the counterclaim because it failed to allege 
that the defendant was injured in his business or property. 

See the Sherman Act annotations, Vol. 1, J 1660.312. 

For the plaintiff: Kenyon and Kenyon, New York, N. Y. 


For the defendant: Arthur D. Herrick, New York, N. Y. 


Memorandum 
[Motion to Strike Jury Demand] 


SucarMAN, District Judge [In full text]: 
The complaint herein seeks (a) an injunction 
against defendant restraining 41 alleged 
practices of trade mark infringement and/or 
unfair competition; (b) an accounting of 


profits and damages; (c) costs and (d) other 
appropriate relief. 


The answer pleads denials, defenses and 
a counterclaim. The defendant timely de- 
manded a jury trial of all issues. 


Plaintiff now moves to strike the jury 
demand and transfer the case to the non- 
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jury calendar. The issues, not the form 
of the case, determine the method of trial.’ 

The complaint, praying injunctive relief 
against trade mark infringement and unfair 
competition raises essentially equitable issues. 


“Injunctions are asked, and, in keeping 
with equity’s object to grant complete 
relief, an accounting. Claims such as those 
here set forth are not triable by jury at 
common law and do not come within the 
purview of either the Seventh Amend- 
ment of the Constitution or Rule 38 (a), 
Fed, Ruless Give Proc. e2oeU oy Can 


Defendant’s third defense, that plaintiff’s 
fraud and deceit entrapped and enticed 
defendant into engaging in the practices 
complained of, and its fourth defense that 
plaintiff engaged in identical practices* and 
thus “does not come into court with clean 
hands and is not, in equity, entitled to the 
relief demanded in the complaint,” if as- 
sumed to state legal defenses to an equitable 
action, do not change the character of the 
proceedings or entitle either party to a jury 
trial. 

[Antitrust Counterclaim] 

Defendant’s counterclaim charges plaintiff 
with violation of the antitrust laws and the 
answer seeks, on this score, injunctive relief, 
triple damages and costs and attorney’s fee. 
Such an action may be either legal, * equitable * 
or both. If legal, i. e. for damages, the right 
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to a jury trial prevails; if equitable, i. e. for 
injunctive relief, such right does not exist; 
if mixed, the question is reserved for the 
trial judge’s discretion.® 


[Injury Not Alleged) 


Plaintiff argues that defendant’s counter- 
claim, although seeking triple damages, 
fails to state a claim therefor by virtue of 
its silence as to injury to defendant’s busi- 
ness or property. This objection is well 
founded. 


“Under Mitleg Spl 5e [sic lass aimee 
$15 any person injured in his business 
or property by reason of anything for- 
bidden in the anti-trust laws may sue and 
recover three-fold actual damages sus- 
tained. Under this section it is obviously 
the duty of the plaintiff to aver and prove 
that he has been injured in his business 
or property and that this injury was 
caused by acts forbidden by the anti-trust 
laws.”.” 

Absent such allegations, as in the counter- 
claim at bar, the pleading fails to state a 
legal claim for damages.* Hence, no legal 
claim, sufficient to warrant a jury trial is 
posed and no right thereto exists. 


Plaintiff's motion to strike defendant’s 
jury demand and to transfer this cause to 
the non-jury calendar is granted. 


Settle order on notice. 


[] 67,601 ] _United States v. Bendix Aviation Corporation, Hydraulic Brake Company, 
Wagner Electric Corporation, E. I. du Pont de Nemours & Company, General Motors 
Corporation, Bendix-Westinghouse Automotive Air Brake Co., and Westinghouse Air 


Brake Company. 


In the United States District Court for the Southern District of New York. Civil 
Action No, 44-284. Dated December 22, 1948, as amended by an Order of October 7, 1953, 


Judge Knox. 


Case No. 910 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Consent Decree—Amendments—Contingent Provision—Braking Systems.—In an 
action against several manufacturers of braking systems, a consent decree entered against 
one of the manufacturers was amended. A provision enjoining the manufacturer from 
acquiring or holding any increased proportion of the ownership or beneficial interest in 
any shares of stock in a specified defendant beyond that presently held by the manufacturer 


1Beaunit Mills, Inc. v. Hday Fabric Sales 
Corporation et al., 2 Cir., 124 F. 2d 563. 

2 Protexol Corp. v. Koppers Co., Inc. [1950- 
1951 TRADE CASES f 62,828], 12 F. R. D. 7. 
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@ Titles loss S; Cras 315: 

5 Title 15, U.S: C.-A? $26 


{ 67,601 


® Ralph Blechman, Inc., et al. v. I. B. Kleinert 
Rubber Co., et al. [1950-1951 TRADE CASES 
J 62,826], 98 F. Supp. 1005. 

' Kaine v. Anheuser-Busch, Inc., et al., 7 Cir. 
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was deleted. A provision providing, in substance, that in the event the manufacturer shall 
acquire ownership of all of the shares of the stock of the specified defendant, certain 
prohibitions shall not be operative during the period of such ownership; nor shall such 
prohibitions be operative if at any time a second specified defendant shall dispose of all 
of its shares of stock of the first specified defendant; provided, however, that, if in such 
event the second specified defendant shall dispose of more than 10 per cent of the shares 
of stock of the first specified defendant to any manufacturer of braking systems (other than 
the manufacturer or the first specified defendant) competitive with any braking systems 
manufactured by the first specified defendant or the second specified defendant, the manu- 
facturer shall be enjoined and restrained from having any officer or director who is at the 
same time an officer or director of the first specified defendant; was added in lieu of 


another provision of the decree. 


See the Sherman Act annotations, Vol. 1, § 1220.2181, 1530.80, 1550.20, 1590. 


For the plaintiff: Herbert A. Bergson, Assistant Attorney General; Sigmund Timberg, 
Special Assistant to the Attorney General; John F. X. McGohey, United States Attorney; 
and J. Francis Hayden, Marcus A. Hollabaugh, and Irving Glickfeld, Special Assistants 
to the Attorney General. James L. Minicus on the Order of October 7, 1953. 


For the defendant: Bruce Bromley of Cravath, Swaine and Moore; and Homer Cum- 
mings, of Cummings, Stanley, Truitt and Cross for Westinghouse Air Brake Co. Cravath, 
Swaine and Moore, by Bruce Bromley, for Westinghouse Air Brake Co., on the Order 


of October 7, 1953. 


Consent decree entered in the U. S. District Court, Southern District of New York, 
1948-1949 Trade Cases {[ 62,349, as amended. For other consent decrees entered in the 


case, see 1953 Trade Cases { 67,583, 67,591. 


Final Judgment 


Knox, District Judge [Jn full text]: Plain- 
tiff, United States of America, having filed 
its complaint herein on December 9, 1947; 
the defendant, Westinghouse Air Brake Com- 
pany, having appeared and filed its answer 
to such complaint denying any violation of 
law; plaintiff and defendant Westinghouse 
Air Brake Company by their respective at- 
torneys herein having severally consented to 
the entry of this final judgment without trial 
or adjudication of any issue of fact or of law 
and without admission by either party herein 
in respect of any such issue; 

Now, therefore, before any testimony has 
been taken herein and without trial or ad- 
judication of any issue of fact or law herein, 
and upon consent of plaintiff and defendant 
Westinghouse Air Brake Company, it is hereby 


Ordered, adjudged and decreed as follows: 


I 
[Clayton and Sherman Acts] 


That this Court has jurisdiction of the 
subject matter hereof and of all parties hereto; 
that the complaint states a cause of action 
against the defendant Westinghouse Air Brake 
Company under Sections 1 and 2 of the Act 
of Congress of July 2, 1890, entitled “An 
Act to Protect Trade and Commerce Against 
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Unlawful Restraints and Monopolies,” as 
amended, commonly known as the Sherman 
Act, and under Section 3 of the Act of Con- 
gress of October 15, 1914, entitled “An Act 
to Supplement Existing Laws Against Un- 
lawful Restraints and Monopolies and for 
other Purposes,’ commonly known as the 
Clayton Act. 


1A 
[Definitions] 
As used in this judgment: 


“Bendix” means Bendix Aviation Corpora- 
tion, a corporation organized and existing under 
the laws of the State of Delaware with its 
principal place of business at South Bend, 
Indiana ; 


“B-W” means Bendix-Westinghouse Auto- 
motive Air Brake Company, a corporation 
organized and existing under the laws of the 
State of Delaware with its principal place of 
business at Elyria, Ohio; 


“Westinghouse” means Westinghouse Air 
Brake Company, a corporation organized and 
existing under the laws of the Common- 
wealth of Pennsylvania with its principal 
place of business at Wilmerding, Pennsylvania ; 


“Person” means any individual, partner- 
ship, firm, corporation, association, trustee, 
or any other business or legal entity; 
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“Braking system” or “braking systems” 
means any apparatus, and each part thereof, 
by which an automotive vehicle outside of 
the railway field is brought to a stop. 

“Braking system patents” means all United 
States Letters Patent and Applications there- 
for, all reissues, divisions, continuations or 
extensions thereof, and patents issued upon 
said applications, owned or controlled by 
defendant Westinghouse, covering braking 
systems. 


III 
[Applicability of Provisions] 


The provisions of this judgment applicable 
to defendant Westinghouse shall apply to 
defendant Westinghouse, its officers, direc- 
tors, agents, employees, successors, assigns, 
and all other persons acting under, through 
or for Westinghouse. 


AW 
[Infringement Suits] 


Defendant Westinghouse is hereby en- 
joined and restrained from: 

(1) Instituting or threatening to institute, 
or maintaining or continuing any action or 
proceeding for acts of infringement of any 
braking system patent occuring prior to the 
date of this judgment. 

(2) Bringing against any person any action 
or proceeding for acts of infringement of 
any braking system patent (other than those 
listed in Schedule A attached hereto [not 
reproduced|]) owned or controlled by de- 
fendant Westinghouse and issued or applied 
for within five years after the entry of this 
judgment, unless such person has refused to 
enter into a license agreement as provided 
for in Section VI of this judgment after being 
requested so to do by defendant Westinghouse. 


V 
[Royalty-Free Licensing] 


Defendant Westinghouse is ordered and 
directed, in so far as it has the power to do 
so, to grant to any applicant therefor, a non- 
exclusive royalty-free license under any, some, 
or all of the patents listed in Schedule A, 
which license shall continue during the entire 
term of such patent. Defendant Westing- 
house is furtheremore enjoined and restrained 
from making any disposition of any of said 
patents which deprives it of the power or 
authority to grant such licenses, unless it 
sells, transfers or assigns such patents and 
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requires, assignment, that the purchaser, 
transferee or assignee thereof shall observe 
the provisions of Sections IV and V of this 
judgment with respect to the patents so ac- 
quired and the purchaser, transferee or as- 
signee shall file with this Court, prior to 
consummation of said transaction, an under- 
taking to be bound by the provisions of said 
Sections IV and V of this judgment with 
respect to patents so acquired. 


Vi 
[Reasonable-Rovalty Licensing | 


A. Defendant Westinghouse is hereby or- 
dered and directed, in so far as it has the 
power to do so, to grant to any applicant 
therefor a non-exclusive license under any, 
some, or all braking system patents (other 
than those listed in Schedule A attached 
hereto [not reproduced ]) now owned or con- 
trolled by Westinghouse and issued or ap- 
plied for within five years from the date of 
this judgment, and is hereby enjoined and 
restrained from making any sale or other 
disposition of any of said patents which de- 
prives it of the power or authority to grant 
such licenses, unless it sells, transfers or 
assigns such patents and requires a condi- 
tion of such sale, transfer or assignment that 
the purchaser, transferee, or assignee shall 
observe the requirements of this Section of 
this judgment with respect to the patents so 
acquired and the purchaser, transferee, or 
assignee shall file with this Court, prior to 
consummation of said transaction, an under- 
taking to be bound by the provisions of this 
Section of this judgment with respect to the 
patent so acquired. 


B. Defendant Westinghouse is hereby en- 
joined and restrained from including any 
restriction or condition whatsoever in any 
license or sublicense granted by it pursuant 
to the provisions of this Section except that 
(1) the license may be non-transferable; (2) 
a reasonable non-discriminatory royalty may 
be charged; (3) reasonable provisions may 
be made for periodic inspection of the books 
and records of the licensee by an independ- 
ent auditor or any person acceptable to the 
licensee who shall report to the licensor only 
the amount of the royalty due and payable; 
(4) reasonable provision may be made for 
cancellation of the license upon failure of the 
licensee to pay the royalties or to permit the 
inspection of his books and records as here- 
inabove provided; (5) the license must pro- 
vide that the licensee may cancel the license 
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at any time after one year from the initial 
date thereof by giving thirty days’ notice in 
writing to the licensor. 

C. Upon receipt of a written request for 
a license under the provisions of this Section, 
defendant Westinghouse shall advise the ap- 
plicant in writing of the royalty which it 
deems reasonable for the patent or patents 
to which the request pertains. If the parties 
are unable to agree upon a reasonable royalty 
within 60 days from the date such request 
for the license was received by defendant 
Westinghouse, the applicant therefor may 
forthwith apply to this Court for the deter- 
mination of a reasonable royalty, and de- 
fendant Westinghouse shall, upon receipt 
of notice of the filing of such application, 
promptly give notice thereof to the Attorney 
General. In any such proceeding, the burden 
of proof shall be on defendant Westinghouse 
to establish the reasonableness of the royalty 
requested, and the reasonable royalty rates, 
if any, determined by this Court shall apply 
to the applicant and all other licensees under 
the same patent or patents. Pending the 
completion of negotiations or any such pro- 
ceeding, the applicant shall have the right to 
make, use and vend under the patents to 
which its application pertains without pay- 
ment of royalty or other compensation as 
above provided, but subject to the provi- 
sions of Subsection D of this Section. 


D. Where the applicant has the right to 
make, use and vend under any patents pur- 
suant to Subsection C of this Section, said 
applicant or defendant Westinghouse may 
apply to this Court to fix an interim royalty 
rate pending final determination of what con- 
stitutes a reasonable royalty. If this Court 
fixes such interim royalty rate, defendant 
Westinghouse shall then issue and the appli- 
cant shall accept a license or, as the case 
may be, a sublicense, providing for the periodic 
payment of royalties at such interim rate 
from the date of the filing of such applica- 
tion by the applicant. If the applicant fails 
to accept such license or fails to pay the 
interim royalty in accordance therewith, such 
action shall be ground for the dismissal of 
his application, and his rights under Sub- 
section C shall terminate. Where an interim 
license or sublicense has been issued pur- 
suant to this Subsection, reasonable royalty 
rates, if any, as finally determined by this 
Court shall be retroactive for the applicant 
and all other licensees under the same patents 
to the date the applicant files his application 
with this Court. 
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E. Nothing herein shall prevent any ap- 
plicant from attacking in the aforesaid pro- 
ceedings or in any other controversy, the 
validity or scope of any of the patents nor 
shall this judgment be construed as import- 
ing any validity or value to any of the said 
patents. 


VII 
[Terminated Agreements] 


A. The following agreements, and any 
agreements or arrangements amendatory 
thereof or supplemental thereto having been 
terminated: 


(1) Agreement dated April 1, 1932, be- 
tween B-W and Canadian Westinghouse 
Company, Ltd; 

(2) Agreement executed August 28, 
1934, between B-W and Compagnie des 
Freins Westinghouse; 

(3) Agreement executed August 28, 
1934, between B-W and Westinghouse 
Bremsen, g. m. b. h.; 

(4) Agreement executed August 28, 
1934, between B-W and Westinghouse 
Brake & Saxby Signal Co., Ltd.; 

(5) Agreement executed September 4, 
1934, between B-W and Campagnia Ita- 
liana Westinghouse Freni a Signali, 


defendant Westinghouse is hereby enjoined 
and restrained from entering into, adhering 
to, maintaining or furthering, directly or in- 
directly, or claiming any rights under any 
contract, agreement, understanding, plan or 
program which has as its purpose or effect 
the continuing or renewing of any of the 
agreements above listed. 


B. Defendant Westinghouse is hereby en- 
joined and restrained from the performance 
of the so-called “1931 agreement” between 
B-W and Westinghouse Pacific Coast Brake 
Company of California, which agreement, 
made effective as of January 1, 1931, consists 
of a transmittal letter dated June 12, 1931 of 
a service sales agreement executed April 22, 
1931 and two memoranda of conferences 
dated February 23rd and 25th, 1931, and any 
agreements or arrangements amendatory 
thereof or supplemental thereto. Defendant 
Westinghouse is further enjoined and re- 
strained from entering into, adhering to, 
maintaining or furthering, directly or in- 
direcly, or claiming any rights under, any 
contract, agreement, understanding, plan or 
program which has as its purpose or effect 
the continuing or renewing of the said so- 
called 1931 agreement. 
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WET Te) 
[A filiations Prohibited] 


A. Defendant Westinghouse is hereby en- 
joined from: 


(1) Participating in, controlling or di- 
recting, in any manner whatsoever, any 
commercial policy or act of B-W, except 
as contemplated in subparagraph (2) 
following; 


(2) After the first regular meeting of 
the stockholders of B-W held after entry 
of this judgment, causing, authorizing or 
permitting any director, officer, employee 
or agent of defendant Westinghouse, or 
any other person having any affiliation 
with or interest in defendant Westing- 
house, to serve as a director, officer, em- 
ployee or agent of B-W. 


B. In order to carry out the provisions 
of subsection A(1) and (2) of this Section: 


(1) Defendant Westinghouse is hereby 
enjoined and restrained from exercising 
the right to vote the stock it holds in 
B-W except for the purpose of electing 
two directors of B-W (hereinafter re- 
ferred to as “the Westinghouse directors”) 
at the regular annual stockholders’ meet- 
ing held for such purpose, and except 
for such necessary business acts as, under 
B-W’s certificate of incorporation, require 
the vote of the Westinghouse stock in 
B-W to be effectuated and are approved 
by the Attorney General; 


(2) The Westinghouse directors are to 
have no affiliation with or interest in 
defendant Westinghouse, which absence 
of affiliation and interest is to be certi- 
fied to by affidavits of defendant West- 
inghouse filed with this Court, and are 
to perform their duties in accordance 
with the provisions of this judgment; 


(3) Removal or replacement of the 
Westinghouse directors shall only be for 
cause shown to this Court, with oppor- 
tunity for hearing by the plaintiff and 
the defendant Westinghouse. Both the 
election and removal of the Westinghouse 
directors shall be subject to the approval 
of this Court, upon reasonable notice 
to the Attorney General. 


C. in the event defendant Westinghouse 
shall acquire direct or beneficial ownership of 
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all of the shares of outstanding capital stock 
of B-W, the provisions of this Section VIII 
shall not be operative during the period or 
periods of such ownership; nor shall such 
provisions be operative if at any time Bendix 
shall dispose of all of its shares of capital 
stock of B-W; provided, however, that, if 
in such event Bendix shall dispose of more 
than 10% of the outstanding shares of capi- 
tal stock of B-W to any manufacturer of 
braking systems (other than Westinghouse 
or B-W) competitive with any braking sys- 
tems manufactured by Bendix or B-W, de- 
fendant Westinghouse shall be enjoined and 
restrained, so long as such shares shall be 
owned by any such manufacturer of braking 
systems, from having any officer or director 
who is at the same time an officer or director 


of B-W. 


D. In the event of a finding by this 
Court, upon motion by the Attorney Gen- 
eral, that any of the preceding subsections 
of this Section VIII have been violated, 
defendant Westinghouse shall be required 
within ninety (90) days of such finding to 
submit for the approval of this Court a plan 
to establish a trust under which a trustee, 
acting independently of defendant Westing- 
house, shall exercise all the powers and 
voting rights in any and all shares of stock 
in B-W held or owned by defendant West- 
inghouse. Upon approval of this Court 
of such a plan, this Court shall appoint 
a trustee who shall have no affliation or 
interest, direct or indirect, with defendant 
Westinghouse. Such trustee shall act as 
an officer of the Court and under its direc- 
tion and shall assume the obligation of 
exercising all necessary and appropriate 
powers vested in him so as to conform 
with the provisions of this judgment and, 
consistently therewith, to protect the finan- 
cial investment of defendant Westinghouse 


in B-W. 


IX 
[Practices Enjoined|] 


Without in any way affecting the relief 
which the plaintiff may subsequently ob- 
tain against B-W and Bendix: 


A. Defendant Westinghouse is hereby 
joined and restrained from entering into, 
adhering to, maintaining or furthering, di- 
rectly or indirectly, any contract, agree- 


{* The Order of October 7, 1953, deleted sub- 
paragraph (1) of subsection A of Section VIII 
and deleted subsection C of Section VIII (which 
was replaced by a new subsection C) of the 
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Final Judgment of December 22, 1948. Subpara- 
graphs were renumbered and references in the 
subparagraphs were accordingly changed. ] 
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ment, understanding, plan or program with 
any manufacturer of braking systems, their 
officers, directors, employees, or agents 
to:—— 


(1) Allocate or divide territories, mar- 
kets or fields of production for the dis- 
tribution, sale or use of braking systems; 


(2) Restrict or prevent the importation 
into or exportation from the United 
States, its territories or dependencies of 
braking systems; 


(3) Fix, determine, maintain or adhere 
to prices, differentials, discounts or other 
terms or conditions of sale of braking 
systems to or by others. 

B. Defendant Westinghouse is hereby 
enjoined and restrained from: 


(1) Refraining from competing in the 
manufacture, sale or distribution of brak- 
ing systems on the condition that any 
person will not compete with defendant 
Westinghouse in the manufacture, dis- 
tribution or sale of compressed air brakes 
for other uses and purposes; 


(2) Conditioning the sale, distribution 
or use, or any discount, differential or 
other term or condition of sale of braking 
systems upon: 


(i) the purchaser, distributor or user 
not buying, selling, using, servicing or 
distributing braking systems for others 
than defendant Westinghouse, or braking 
systems made or sold by others than 
defendant Westinghouse; 


(ii) the purchaser or user compelling 
or influencing manufacturers to install 
only braking systems manufactured or 
sold by defendant Westinghouse; 


(iii) the purchaser or user using only 
replacement parts manufactured or sold 
by defendant Westinghouse. 


(3) Canceling or threatening to cancel 
any dealer or distributor contract or ar- 
rangement, refusing to deal with or in 
any way discriminating against any dealer, 
distributor, purchaser or user, because 
such dealer, distributor, purchaser or user 
distributes, deals in or uses braking sys- 
tems manufactured or sold by others than 
defendant Westinghouse. 
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x 
[Inspection and Compliance] 

For the purpose of securing compliance 
with this judgment, and for no other pur- 
pose, duly authorized representatives of the 
Department of Justice shall, upon written 
request of the Attorney General, or an As- 
sistant Attorney General, and on reasonable 
notice to defendant Westinghouse, made to 
its principal office, be permitted subject to 
any legally recognized privilege (1) access 
during the office hours of defendant West- 
inghouse to all books, ledgers, accounts, 
correspondence, memoranda and other rec- 
ords and documents in the possession or 
under the control of defendant Westing- 
house relating to any matters contained in 
this judgment, and (2) subject to the rea- 
sonable convenience of defendant Westing- 
house and without restraint or interference 
from it to interview officers or employees 
of defendant Westinghouse, who may have 
counsel present, regarding any such matters. 
For the purpose of securing compliance 
with this judgment defendant Westinghouse 
upon the written request of the Attorney 
General, or an Assistant Attorney General, 
and upon reasonable notice to its principal 
office, shall submit such written reports 
with respect to any of the matters con- 
tained in this judgment as from time to 
time may be necessary for the purpose of 
enforcement of this judgment. No informa- 
tion obtained by the means provided in this 
Section shall be divulged by any representa- 
tive of the Department of Justice to any 
person other than a duly authorized repre- 
sentative of such Department, except in the 
course of legal proceedings to which the 
United States is a party for the purpose 
of securing compliance with this judgment 
or as otherwise required by law. 


XI 
| Jurisdiction Retained | 

Jurisdiction is retained for the purpose 
of enabling any of the parties to this judg- 
ment to apply to this Court at any time 
for such further orders and directions as 
may be necessary or appropriate for the 
construction or carrying out of this judg- 
ment or for the modification of any of the 
provisions thereof, and for the purpose of 
the enforcement of compliance therewith 
and the punishment of violations thereof. 
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Court Decisions 
Toolson v. New York Yankees, Inc. 


[1 67,602] George Earl Toolson v. New York Yankees, Inc., et al. 
On writ of certiorari to the United States Court of Appeals for the Ninth Circuit. 


Walter J. Kowalski v. Albert B. Chandler, Individually and as Commissioner of 
Baseball, et al. Jack Corbett and El Paso Baseball Club, Inc. v. Albert B. Chandler, 
Individually and as Commissioner of Baseball, et al. 


On writs of certiorari to the United States Court of Appeals for the Sixth Circuit. 


In the Supreme Court of the United States. Nos. 18, 23, 25, respectively. October 
Term, 1953. Dated November 9, 1953. 


Sherman Antitrust Act 


Federal Antitrust Laws—Application of Laws to the Business of Baseball—Neces- 
sity of Legislation—The Supreme Court reaffirmed the case of Federal Baseball Club of 
Baltimore v. National League of Professional Baseball Clubs (U. S. Sup. Ct. 1922), 259 
U. S. 200, in which it held that the business of providing public baseball games for proft 
between clubs of professional baseball players was not within the scope of the federal 
antitrust laws. Congress has not seen fit to bring the business under the antitrust laws, 
and the business has been left for thirty years to develop on the understanding that it 
was not subject to existing antitrust laws. If there are evils in this field which now warrant the 
application to it of the antitrust laws, it should be by legislation. Judgments dismissing 
actions against members of the business were therefore affirmed by the Court on the 
authority of its 1922 decision, ‘so far as that decision determines that Congress had no 
intention of including the business of baseball within the scope of the federal antitrust laws.” 


See the Sherman Act annotations, Vol. 1, § 1021.582, 1021.583, 1640.189; Clayton Act 
annotations, Vol. 1, f 2024.19, 2024.344. 


For the petitioners (No. 18): Gene M. Harris, Santa Barbara, Cal.; Harry W. T. 
Ross; and Howard C. Parke, Santa Barbara, Cal. For the petitioners (Nos. 23, 25): 
Frederick A. Johnson, New York, N. Y.; Maurice H. Koodish, Cincinnati, Ohio; and 
Morse Johnson, Cincinnati, Ohio. 


For the respondents (No. 18): Norman S. Sterry, Los Angeles, Cal.; Henry E. 
Prince; Frederick H. Sturdy; and Gibson, Dunn and Crutcher, Los Angeles, Cal. For 
the respondents (Nos. 23, 25): Raymond T. Jackson; Benj. F. Fiery; Warren Doane, 
Cleveland, Ohio; Louis F. Carroll, New York, N. Y.; Herman R. Tingley, Columbus, 
Ohio; and Walter M. Shohl, Cincinnati, Ohio. 


Affirming a judgment of the U. S. Court of Appeals, Ninth Circuit, 1952 Trade Cases 
{| 67,387, and affirming a judgment of the U. S. Court of Appeals, Sixth Circuit, 1953 
Trade Cases {| 67,447. 


[Decision of 1922 Reaffirmed| 

Per Curtam [Jn full text]: In ederal 
Baseball Club of Baltimore v. National League 
of Professional Baseball Clubs, 259 U. S. 200 
(1922), this Court held that the business of 
providing public baseball games for profit 
between clubs of professional baseball players 
was not within the scope of the federal 
antitrust laws. Congress has had the ruling 
under consideration but has not seen fit to 
bring such business under these laws by legisla- 
tion having prospective effect. The busi- 


The present cases ask us to overrule the 
prior decision and, with retrospective effect, 
hold the legislation applicable. We think 
that if there are evils in this field which now 
warrant application to it of the antitrust 
laws, it should be by legislation. Without 
reexamination of the underlying issues, the 
judgments below are affirmed on the au- 
thority of Federal Baseball Club of Balti- 
more wv. National League of Professional 
Baseball Clubs, supra, so far as that decision 


ness has thus been left for thirty years to 
develop, on the understanding that it was 
not subject to existing antitrust legislation. 
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determines that Congress had no intention 
of including the business of baseball within 
the scope of the federal antitrust laws. 
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[Dissenting Opinion] 


Mr. Justice Burton, with whom Mr. 


Justice REED concurs, dissenting. 


[Interstate Trade Involved] 


Whatever may have been the situation 
when the Federal Baseball Club case! was 
decided in 1922, I am not able to join today’s 
decision which, in effect, announces that 
organized baseball, in 1953, still is not en- 
gaged in interstate trade or commerce. In 
the light of organized baseball’s well-known 
and widely distributed capital investments 
used in conducting competitions between 
teams constantly traveling between states, 
its receipts and expenditures of large sums 
transmitted between states, its numerous 
purchases of materials in interstate com- 
merce, the attendance at its local exhibi- 
tions of large audiences often traveling 
across state lines, its radio and television 
activities which expand its audiences beyond 
state lines, its sponsorship of interstate 
advertising, and its highly organized “farm 
system” of minor league baseball clubs, 
coupled with restrictive contracts and un- 
derstandings between individuals and among 
clubs or leagues playing for profit through- 
out the United States, and even in Canada, 
Mexico and Cuba, it is-a contradiction in 
terms to say that the defendants in the 
cases before us are not now engaged in 
interstate trade or cominerce as those terms 


Cited 1953 Trade Cases 
Toolson v. New York Yankees, Inc. 


are used in the Constitution of the United 
States and in the Sherman Act.’ 


[Congressional Report] 


In 1952 the Subcommittee on Study of 
Monopoly Power, of the House of Repre- 
sentatives Committee on the Judiciary, after 
extended hearings, issued a report dealing 
with organized baseball in relation to the 
Sherman Act. In that report it said: 


““Organized baseball’ is a combination 
of approximately 380 separate baseball 
clubs, operating in 42 different States, the 
District of Columbia, Canada, Cuba, and 
Mexico 


“Tnherently, professional baseball is 
intercity, intersectional, and interstate. At 
the beginning of the 1951 season, the clubs 
within organized baseball were divided 
among 52 different leagues. Each league 
is an unincorporated association of from 
6 to 10 clubs which play championship 
baseball games among themselves accord- 
ing to a prearranged schedule. Such a 
league organization is essential for the 
successful operation of baseball as a 
business. 


“Of the 52 leagues associated within 
organized baseball in 1951, 39 were inter- 
state in nature.” ® 

[Federal Baseball Club Case] 


In the Federal Baseball Club case the 
Court did not state that even if the activities 


1 Federal Baseball Club v. National League, 
259 U.S. 200. 


2Compare Paul v. Virginia, 8 Wall. 168, and 
Hooper v. California, 155 U. S. 648, with United 
States v. South-Hastern Underwriters Assn. 
[1944-1945 TRADE CASES { 57,253], 322 U. S. 
533, and Lorain Journal Co. v. United States 
[1950-1951 TRADE CASES {f 62,957], 342 U. S. 
143. See also, Times-Picayune Publishing Co. 
v. United States [1952 TRADE CASES J 67,285], 
345 U. S. 594; United States v. National Assn. 
of Real Estate Boards [1950-1951 TRADE CASES 
{| 62,621], 339 U. S. 485: United States v. Cres- 
cent Amusement Co. [1944-1945 TRADE CASES 
1 57,316], 323 U. S. 173; American Medical Assn. 
v. United States, 317 U. S. 519. 


3H. R. Rep. No. 2002, 82d Cong., 2d Sess. 4, 5. 

“The primary sources of revenue for baseball 
clubs are admissions, radio and television, and 
concessions. The following table indicates the 
combined revenue of the 16 major-league clubs 
from these sources for the years 1929, 1939, 
and 1950. 

“Major league revenue 
“TIn thousands of dollars] 


“Source of Revenue 19294 1939 1950 
Home games ....... 6,559.1 6,766.6 18,334.8 
Road games Q22A 4 27320)2" 4,517.8 


Trade Regulation Reports 


“Source of Revenue 1929 1 1939 1950 
Exhibition games ... 422.6 515.7 911.5 
Radio and television. 0 884.5 3,365.5 
Concessions (net).... 582.8 850.3 2,936.3 
Otherte eee eae 733.4 776.0 1,969.6 


. 10,519.5 12,113.3 32,035.5 


‘1 Data unavailable for 2 clubs: Chicago, 
American League; and Pittsburgh, National 
League. 


Gross receipts 


“The fastest-growing source of revenue for 
major league clubs is radio and television. Re- 
ceipts from these media of interstate commerce 
were nonexistent in 1929. In 1939, 7.3 percent 
of the clubs’ revenue came from this source; 
and in 1950, this share rose to 10.5 percent. 

“Portrayed in absolute terms, the growing 
importance of radio and television becomes 
even more pronounced. Receipts rose from 
nothing in 1929 to $884,500 in 1939 and $3,365,500 
in 1950. Reported income from primary radio 
and television contracts for 1951 indicate that 
this sharp increase is continuing. . . . To this 
must be added $110,000 for the sale of radio 
and television rights to the 1951 all-star game 
and $1,075,000 for the sale of similar rights to 
the 1951 world series.’”’ IJd., at 5-6. 


{@ 67,602 


of organized baseball amounted to interstate 
trade or commerce those activities were ex- 
empt from the Sherman Act. The Court 
acted on its determination that the activities 
before it did not amount to interstate com- 
merce. The Court of Appeals for the Dis- 
trict of Columbia, in that case, in 1921, 
described a major league baseball game as 
‘Jocal in its beginning and in its end.” * This 
Court stated that “The business is giving 
exhibitions of base ball, which are purely 
state affairs,” and the transportation of 
players aid equipment between states “is a 
mere incident... .”*° The main thrust of 
the argument of counsel for organized base- 
ball, both in the Court of Appeals and in 
this Court, was in support of that proposi- 
tion.© Although counsel did argue that the 
activities of organized baseball, even if 
amounting to interstate commerce, did not 
violate the Sherman Act,’ the Court signifi- 
cantly refrained from expressing its opinion 
on that issue. 


That the Court realized that the then 
incidental interstate features of organized 
baseball might rise to a magnitude that 
would compel recognition of them inde- 
pendently is indicated by the statement 
made in 1923 by Mr. Justice Holmes, the 
writer of the Court’s opinion in the Federal 
Baseball Club case. In 1923, in considering 
a bill in equity alleging a violation of the 
Sherman Act by parties presenting local ex- 
hibitions on an interstate vaudeville circuit, 
the Court held that the bil) should be con- 
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sidered on its merits and, in writing for 
the Court, Mr. Justice Holmes said 


“The bill was brought before the decision 
of the Base Ball Club Case, and it may be 
that what in general is incidental, in some 
instances may rise to a magnitude that 
requires it to be considered independently.” * 


The 1952 report of the Congressional 
Subcommittee previously mentioned also 
said: 

“Under judicial interpretations of this 
constitutional provision [the commerce 
clause], the Congress has power to in- 
vestigate, and pass legislation dealing 
with professional baseball, or more par- 
ticularly ‘organized baseball,’ if that busi- 
ness is, or affects, interstate commerce. 


“After full review of all the foregoing 
facts and with due consideration of modern 
judicial interpretation of the scope of the 
commerce clause, it is the studied judg- 
ment of the Subcommittee on the Study 
of Monopoly Power that the Congress 
has jurisdiction to investigate and legis- 
late on the subject of professional base- 
ball.” H. R. Rep. No. 2002, 82d Cong., 
2d Sess. 4, 7, and see 111-139.° 


[The Present Cases | 


In cases Nos. 18 and 23 the plaintiffs here 
allege that they are professional baseball 
players who have been damaged by enforce- 
ment of the standard ‘reserve clause” in 
their contracts pursuant to nationwide 
agreements among the defendants.” In 


4 National League v. Federal Baseball Club, 
50 App. D. C. 165, 169, 269 F. 681, 685. 

5259 U. S., at 208, 209. 

®See brief for appellants in the Court of 
Appeals, pp. 45-67; brief for defendants in error 
in this Court, pp. 45-66. 

7See brief for appellants in Court of Appeals, 
pp. 68-72; brief for defendants in error in this 
Court, pp. 66-72. 

8 Hart v. Keith Vaudeville Hachange, 262 U.S. 
271, 274, and see North American Co. v. 8. H. C., 
327 U. S. 686, 694. 

®In opposing approval of four exclusionary 
bills then pending, the Subcommittee did not 
take the stand that organized baseball and 
other comparable sports, although constituting 
interstate trade or commerce, already are ex- 
empt from the broad coverage of the Sherman 
Act. On the contrary, it said: 

“Four bills have been introduced in the 
Congress, three in the House, one in the Sen- 
ate, intending to give baseball and all other 
professional sports a complete and unlimited 
immunity from the antitrust laws. The re- 
quested exemption would extend to all profes- 
sional sports enterprises and to all acts in the 
conduct of such enterprises. The law would no 
longer require competition in any facet of busi- 
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ness activity of any sport enterprise. Thus the 
sale of radio and television rights, the manage- 
ment of stadia, the purchase and sale of ad- 
vertising, the concession industry, and many 
other business activities, as well as the aspects 
of baseball which are solely related to the pro- 
motion of competition on the playing field, 
would be immune and untouchable. Such a 
broad exemption could not be granted without 
substantially repealing the antitrust laws.’ Jd., 
at 230. 


0 “The reserve clause is popularly believed 
to be some provision in the player contract 
which gives to the club in organized baseball 
which first signs a player a continuing and ex- 
clusive right to his -services. Commissioner 
Frick testified that this popular understanding 
was essentially correct. He pointed out, how- 
ever, that the reserve clause is not merely a 
provision in the contract, but also incorporates 
a reticulated system of rules and regulations 
which enable, indeed require, the entire base- 
ball organization to respect and enforce each 
club’s exclusive and continuous right to the 
services of its players.’’ H. R. Rep. No. 2002, 
82d Cong., 2d Sess. 111. See also, Section VII, 
The Reserve Clause, id., at 111-139, and Gardella 
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effect they charge that in violation of the 
Sherman Act, organized baseball, through 
its illegal monopoly and unreasonable re- 
straints of trade, exploits the players who 
attract the profits for the benefit of the 
clubs and leagues. Similarly, in No. 25, the 
plaintiffs allege that because of illegal and 
inequitable agreements of interstate scope 
etween organized baseball and the Mexican 
League binding each to respect the other’s 
“reserve clauses” they have lost the services 
of and contract rights to certain baseball 
players. The plaintiffs also allege that the 
defendants have entered into a combination, 
conspiracy and monopoly or an attempt to 
monopolize professional baseball in the 
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United States to the substantial damage of 
the plaintiffs. 


[No Exemption from Antitrust Laws] 

Conceding the major asset which baseball 
is to our Nation, the high place it enjoys in 
the hearts of our people and the possible 
justification of special treatment for organ- 
ized sports which are engaged in interstate 
trade or commerce, the authorization of 
such treatment is a matter within the dis- 
cretion of Congress.“ Congress, however, 
has enacted no express exemption of organ- 
ized baseball from the Sherman Act, and no 
court has demonstrated the existence of an 
implied exemption from that Act of any 


v. Chandler [1948-1949 TRADE CASES f 62,434], 
172 F. 2d 402. 

In No. 18 the following specific allegations 
appear and those in No. 23 are comparable: 


Dial 

“That the Defendants, and each of them, 
have entered into or agreed to be bound by a 
contract in the restraint of Interstate Com- 
merce; that said contract is designated as the 
Major-Minor League Agreement, dated Decem- 
ber 6, 1946, and provides in effect that: 

“J. All players’ contracts in the Major 
Leagues shall be of one form and that all play- 
ers’ contracts in the Minor Leagues shall be 
of one form. 

“2. That all players’ contracts in any league 
must provide that the Club or any assignee 
thereof shall have the option to renew the play- 
er’s contract each year and that the player 
shall not play for any other club but the club 
with which he has a contract or the assignee 
thereof. 

“*3. That each club shall, on or before a cer- 
tain date each year, designate a reserve list of 
active and eligible players which it desires to 
reserve for the ensuing year. That no player 
on such a reserve list may thereafter be eligible 
to play for any other club until his contract 
has been assigned or until he has been released. 

‘“‘4. That the player shall be bound by any 
assignment of his contract by the club, and 
that his remuneration shall be the same as that 
usually paid by the assignee club to other 
players of like ability. 

“5. That there shall be no negotiations be- 
tween a player and any other club from the one 
which he is under contract or reservation re- 
specting employment either present or prospec- 
tive unless the Club with which the player is 
connected shall have in writing expressly au- 
thorized such negotiations prior to their com- 
mencement. 

“6, That in the case of Major League players, 
the Commissioner of Baseball and in the case 
of Minor League players, the President of the 
National Association, may determine that the 
best interests of the game require a player to 
be declared ineligible and, after such declara- 
tion, no club shall be permitted to employ him 
unless he shall have been reinstated from the 
ineligible list. 

“7 That an ineligible player whose name is 
omitted from a reserve list shall not thereby 
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be rendered eligible for service unless and unti!} 
he has applied for and been granted reinstate- 
ment. 

“8. That any player who violates his contract 
or reservation, or who participates in a game 
with or against a club containing or controlled 
by ineligible players or a player under indict- 
ment for conduct detrimental to the good repute 
of professional baseball, shall be considered an 
ineligible player and placed on the ineligible 
list. 

“9. That an ineligible player must be rein- 
stated before he may be released from his 
contract. 

“10. That clubs shall not tender contracts to 
ineligible players until they are reinstated. 

“1. That no club may release unconditionally 
an ineligible player unless such player is first 
reinstated from the ineligible list to the active 
list. 


“XT 


“That by reason of Plaintiff being placed and 
held on said ineligible list as hereinabove set 
out and the making of the aforementioned con- 
tract by the Defendants, the Defendant, and 
each of them, have refused since the 25th day 
of May, 1950, and still do refuse to allow Plain- 
tiff to play professional baseball, and that 
Plaintiff has thereby been deprived of his means 
of livelihood, all to the Plaintiff's damages in 
the sum of $125,000.00.’’ 

The complaint also contains a separate cause 
of action alleging that the defendants, by virtue 
of their agreements, have entered into a com- 
bination and conspiracy in the restraint of trade 
or commerce among the several states, and 
another cause of action alleging that the de- 
fendants have, by their agreements, combined 
to monopolize professional baseball in the 
United States. 

1 ff. g., Congress has expressly exempted 
certain specific activities from the Sherman Act, 
as in §6 of the Clayton Act, 38 Stat. 731, 15 
U. S. C. $17 (labor organizations), in the 
Capper-Volstead Act, 42 Stat. 388-389, 7 U. 8. C. 
§§ 291, 292 (farm cooperatives), and in the Mc- 
Carran-Ferguson Act, 59 Stat. 34, 61 Stat. 448, 
15 U. S. C. (Supp. V) § 1013 (insurance). And 
see Apex Hosiery Co. v. Leader, 310 U. S. 469, 
501, 512. 


{ 67,602 


68,902 Court Decisions Number 279 (Ex. ae 
U.S. v. Briggs Manufacturing Co. Co 


sport that is so highly organized as to merce. It is interstate trade or commerce 
amount to an interstate monopoly or which and, as such, it is subject to the Sherman 
restrains interstate trade or commerce. In Act until exempted. Accordingly, I would 
the absence of such an exemption, the reverse the judgments in the instant cases 
present popularity of organized baseball in- and remand the causes to the respective 
creases, rather than diminishes, the impor- District Courts for a consideration of the 
tance of its compliance with standards of merits of the alleged violations of the 
reasonableness comparable with those now Sherman Act. 

required by law of interstate trade or com- 


[67,603] United States v. Briggs Manufacturing Company, Abingdon Potteries, 
Inc., John Douglas Company, and Republic Brass Company. 


In the United States District Court for the Eastern District of Michigan, Southern 
Division. Civil Action No, 8398. Filed November 3, 1953. 


Case No. 952 in the Antitrust Division of the Department of Justice. 


Clayton Antitrust Act and Sherman Antitrust Act 


Consent Decree—Practices Enioined—Tie-In Sales—Refusal To Sell—Plumbing 
Fixtures and Sanitary Brass Goods.—Manufacturers of plumbing supplies were enjoined 
from selling (1) plumbing fixtures on the condition that the purchaser shall purchase 
any sanitary brass goods from the manufacturers; (2) sanitary brass goods on the condi- 
tion that the purchaser shall purchase any plumbing fixtures from the manufacturers; (3) 
plumbing fixtures on the condition that the purchaser (a) shall not purchase sanitary 
brass goods made by anyone other than the manufacturers, or (b) shall not use or deal 
in sanitary brass goods other than those made or sold by the manufacturers; (4) sanitary 
brass goods on the condition that the purchaser (a) shall not purchase plumbing fixtures 
made by anyone other than the manufacturers, or (b) shall not use or deal in plumbing 
fixtures other than those made or sold by the manufacturers. The manufacturers also 
were enjoined from refusing to sell plumbing fixtures, refusing to fill or ship, or dis- 
criminating in or delaying the filling or shipping of any orders for plumbing fixtures 
because the customer has not purchased, is not purchasing, or will not agree to purchase 
sanitary brass goods from the manufacturers, or has purchased or is purchasing sanitary 
brass goods other than those made or sold by the manufacturers. The decree contained 
a similar prohibition with respect to the refusal to sell sanitary brass goods. 


See the Sherman Act annotations, Vol. 1, § 1220.203, 1260.101, 1530.40, 1590; Clayton 
Act annotations, Vol. 1, f 2023.10. 


For the plaintiff: Stanley N. Barnes, Assistant Attorney General; and John W. 
Neville, James A. Broderick, William D. Kilgore, Jr., and Charles F. B. McAleer, Attorneys. 


For the defendants: Yates G. Smith, and Beaumont, Smith and Harris, Detroit, Mich. 


For an opinion of the U. S. District Court, Eastern District of Pennsylvania, see 
1948-1949 Trade Cases {| 62,470. 


Final Judgment fact or law herein, and upon the consent 
KoscrnskI, District Judge [in full text]: ee see ARIES 
Plaintiff, United States of America, having Ordered, adjudged and decreed as follows: 
filed its complaint herein on October 15, I 
1948, defendants having appeared and filed 
their answers denying the substantive al- [Clayton and Sherman Acts] 


legations thereof, and the plaintiff and de- The Court has jurisdiction of the subject 
fendants by their attorneys having consented matter herein and of the parties hereto 
to the entry of this Final Judgment, The complaint states a cause of action 

Now therefore, without any testimony or against the defendants under Section 1 of 
evidence having been taken herein and the Act of Congress of July 2, 1890, en- 
without trial or adjudication of any issue of titled “An Act to protect trade and com- 
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merce against unlawful restraints and 
monopolies,” commonly known as_ the 


Sherman Act, and under Section 3 of the 
Act of Congress of October 15, 1914, com- 
monly known as the Clayton Act. 


II 
[ Definitions | 
As used in this Final Judgment: 
(A) “Defendants” shall mean Briggs 
Manufacturing Company, Abingdon Pot- 


teries, Inc., John Douglas Company and 
Republic Brass Company, or any of them; 


(B) “Plumbing fixtures’ shall mean 
plumbing articles made of vitreous china 
or pottery (such as lavatories, water closets 
and urinals) and plumbing articles made of 
iron or steel enamelware (such as bathtubs, 
lavatories, and sinks), and other like goods 
Or any one or more items of such goods; 


(C) “Sanitary brass goods” shall mean 
bath and shower fittings (such as tub fillers, 
tub and shower fittings, drains and over- 
flows), lavatory fittings (such as faucets, 
drains and combination fittings), and sink 
fittings (such as sink faucets, strainers and 
combination fittings), and other like goods, 
Or any one or more items of such goods. 


III 
[Applicability of Provisions] 

The provisions of this Final Judgment 
applicable to any defendant shall apply to 
such defendants, its officers, directors, agents, 
employees, subsidiaries, successors and as- 


signs, and all other persons acting under, 
through or for such defendant. 


IV 
[Tie-In Practices Prolubited| 


Defendants are hereby jointly and sever- 
ally enjoined and restrained from selling 
or attempting to sell, or making or adhering 
to any contract for the sale of: 


(A) Plumbing fixtures on the condition, 
express or implied, that the purchaser shall 
purchase any sanitary brass goods from the 
defendants, or 


(B) Sanitary brass goods on the condi- 
tion, express or implied, that the purchaser 
shall purchase any plumbing fixtures from 
the defendants. 


Trade Regulation Reports 


Cited 1953 Trade Cases 
U.S. v. Briggs Manufacturing Co. 
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Vv 
[Sales Restricting Use of Other Products] 


Defendants are hereby jointly and severally 
enjoined and restrained from selling or at- 
tempting to sell, or making or adhering to 
any contract for the sale of: 

(A) Plumbing fixtures on the condition, 
express or implied, that the purchaser 


(1) shall not purchase sanitary brass 
goods made or sold by anyone other than 
the defendants, or 
(2) shall not use, deal in or sell sanitary 
brass goods other than those made or 
sold by the defendants; 
(B) Sanitary brass goods on the condi- 
tion, express or implied, that the purchaser 
(1) shall not purchase plumbing fixtures 
made or sold by anyone other than the 
defendants, or 
(2) shall not use, deal in or sell plumbing 
fixtures other than those made or sold 
by the defendants. 


VI 
[Refusal To Sell] 


Defendants are jointly and severally en- 
joined and restrained from: 

(A) Refusing to sell plumbing fixtures 
or refusing to fill or ship, or discriminating 
in or delaying the filling or shipping of any 
orders for plumbing fixtures because the 
customer has not purchased, is not pur- 
chasing or will not agree to purchase 
sanitary brass goods from the defendants, 
or has purchased or is purchasing sanitary 
brass goods other than those made or 
sold by defendants; 


(B) Refusing to sell sanitary brass goods 
or refusing to fill or ship, or discriminating 
in or delaying the filling or shipping of any 
orders for sanitary brass goods because 
the customer has not purchased, is not 
purchasing or will not agree to purchase 
plumbing fixtures from the defendants, or 
has purchased or is purchasing plumbing 
fixtures other than those made or sold 
by defendants. 


VII 
[Inspection and Compliance | 


For the purpose of securing compliance 
with this Final Judgment, and for no other 
purpose, duly authorized representatives of 
the Department of Justice shall upon written 
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request of the Attorney General or the As- 
sistant Attorney General in charge of the 
Antitrust Division and on reasonable notice to 
any defendant made to its principal office, 
and subject to any legally recognized priv- 
ilege, be permitted (1) access during the 
office hours of said defendant to all books, 
ledgers, accounts, correspondence, memo- 
randa and other records and documents in 
the possession or under the control of said 
defendant relating to any matters contained 
in this Judgment, and (2) subject to the 
reasonable convenience of said defendant 
and without restraint or interference from 
it to interview officers and employees of said 
defendant, who may have counsel present, 
regarding any such matters. For the pur- 
pose of securing compliance with this 
judgment any defendant, upon the written 
request of the Attorney General or the 
Assistant Attorney General in charge of the 
Antitrust Division and on reasonable notice 
to its principal office, shall submit such 
written reports with respect to any of the 
matters contained in this judgment as from 


time to time may be necessary for the pur- 
pose of enforcement of this judgment. No 
information obtained by the means provided 
in this Section VII shall be divulged by 
any representative of the Department of 
Justice to any person other than a duly 
authorized representative of such Depart- 
ment, except in the course of legal pro- 
ceedings to which the United States is 
a party for the purpose of securing com- 
pliance with this judgment, or as other- 
wise required by law. 


VIII 


[Jurisdiction Retained | 


Jurisdiction of this cause is retained for 
the purpose of enabling any parties to this 
judgment to apply to this Court at any 
time for such further orders and directions 
as may be necessary or appropriate for the 
construction or carrying out of this judg- 
ment or for the modification or termination 
of any of the provisions thereof, and for 
the purpose of the enforcement of com- 
pliance therewith and the punishment of 
violations thereof. 


[67,604] C. Sue Orth v. August Lauther and Ina Lauther. 
In the Court of Appeals, First Appellate District of Ohio. Hamilton County, No. 7773. 


Dated October 19, 1953. 


Appeal on Questions of Law from the Municipal Court of Cincinnati, Ohio. 


Ohio Valentine Antitrust Law 


State Antitrust Law—Defense that Real Estate Broker’s Contract Is Illegal—Rate 
Fixing—Collateral Attack.—Sellers of property could not contend that a real estate 
broker’s contract, which fixed the rate of commission as that established by a local real 
estate board, was illegal because of an agreement by the broker with the other members of 
the board to adhere to the rates fixed by the board. Contracts of an unlawful combination 
or its members which are collateral to and independent of the unlawful contract by which 
the combination was created and which are not in furtherance of its unlawful purpose are 
valid and enforceable. Reference to the rates fixed by the board did not prevent the 
contract from being collateral. In voluntarily entering into the contract, the sellers were 
contracting for the services of the broker and not contracting to promote the stifling of 
competition. Furthermore, the sellers in voluntarily agreeing to the rate of compensation, 
admitted the reasonableness of the rate. 


See the State Laws annotations, Vol. 2, J 8675. 


Sherman Antitrust Act 


Practice and Procedure—Interstate Commerce—Activities of Local Real Estate Board 
—Real Estate Broker’s Contract.—Assuming that a local real estate board was a com- 
bination in restraint of trade, there was no basis for holding it to be violative of the Sher- 
man Act because there was no showing that the board’s activities, other than its affiliation 
with a national association, transcended state boundaries. The particular transaction in 
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issue, a real estate broker’s contract, was intrastate because the real estate was located 
in Ohio, the contract was made and to be performed in Ohio, and the contract was between 


citizens of Ohio. 


See the Sherman Act annotations, Vol. 1, J 1021.581. 


For the plaintiff: Charles A. Brigham, Jr. 


For the defendants: ‘Cowell and Fletcher, and Lee J. Hereth. 


Opinion 
[Swit To Recover Commussion] 


MarttHews, Presiding Judge [In full text]: 
This is an appeal from a judgment for the 
plaintiff in an action to recover a commis- 
sion under a written contract of employ- 
ment of the plaintiff by the defendants as 
their agent to effect a sale of certain real 
estate owned by them. 


In making their contract, the parties used 

a form prepared by The Cincinnati Real 

Estate Board, in which is found the fol- 
lowing printed provision: 

“Tn consideration of your efforts to pro- 

cure a purchaser I/we agree to pay you 


the rate of commission as established by 
The Cincinnati Real Estate Board.” 


On the reverse side, there is this printed 
endorsement: 


“Rates of Commission adopted by The 
Cincinnati Real Estate Board—Private 
Sales—Improved Property 5%.” 


It was proven at the trial that The Cin- 
cinnati Real Estate Board was composed 
of about 700 real estate agents, duly li- 
censed by the State of Ohio, of which the 
plaintiff was one, that The Cincinnati Real 
Estate Board was affiliated with The Ohio 
Real Estate Board and The National As- 
sociation of Real Estate Boards, that they 
had identical constitutions, by-laws, and 
codes of ethics, and that all three fixed 
standard rates of commissions and required 
their members to agree to adhere to the 
rates thus established. 


[Claim Contract Illegal | 


The defendants-appellants make this pro- 
logue to their argument on the law:— 


“The sole question to be decided on this 
appeal is whether a contract for real es- 
tate broker’s commission shown by ad- 
herence to a schedule of standard rates 
of commission fixing the uniform or 
minimum rates is illegal in Ohio as being 
violative of the Sherman Antitrust Act or 
of the Ohio Valentine Antitrust Law.” 


Trade Regulation Reports 


It is thus seen that the appellants con- 
cede that the plaintiff is entitled to the 
commission according to the express terms 
of the contract. The issue is, therefore, 
reduced to the single question as to the 
validity of the contract and particularly 
the validity of the terms fixing the rate of 
commissions. The appellants challenge their 
validity. It is argued that The Cincinnati 
Real Estate Board, The Ohio Real Estate 
Board, and The National Association of 
Real Estate Boards, separately and col- 
lectively are combinations in restraint of 
trade—and that it has been so decided as 
to the last named in the case of United 
States v. National Association of Real Estate 
Boards [1950-1951 Trape Cases J 62,621], 
339 U. S. 485. It is not claimed that the 
defendants were subjected to duress or that 
undue influence was exerted. It is conceded 
that they signed the contract of their own 
free will. Nor is it claimed that they were 
parties to any combination in restraint of 
trade, unless it can be said that their adher- 
ence to this contract would have that effect. 
It is their contention that the plaintiff’s 
adherence to the terms of The Cincinnati 
Real Estate Board—a contract to which 
they are not parties—renders the contract 
with them illegal and unenforceable. In 
other words, they assert that their contract 
with the plaintiff is infected with the ille- 
gality of the contract the plaintiff has with 
the other members of The Cincinnati Real 
Estate Board. 


[Interstate Commerce] 


If we should assume that the Cincinnati 
Board of Real Estate brokers is a com- 
bination in restraint of trade, still we find 
no basis for holding it to be violative of 
The Sherman Antitrust Act. There is no 
showing that any of its activities other 
than its affiliation with The National Asso- 
ciation of Real Estate Boards transcends 
state boundaries. And this transaction be- 
tween the plaintiff and defendants is en- 
tirely intrastate. The real estate is located 
in Ohio, the contract was made, and to be 
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performed in Ohio, and was between citi- 
zens and residents of Ohio. Certainly, there 
is no basis for any claim that it is either 
interstate commerce, or that it affects inter- 
state commerce. 


[Cases Distingmshed] 


If The Cincinnati Real Estate Board is 
to be denounced as a combination in re- 
straint of trade, it must be because it vio- 
lates rules of the commerce law or the 
terms of the Ohio Valentine Antitrust Law. 
(Sec. 6390, et seg., G. C.) 

Counsel relies upon United States v. 
National Association of Real Estate Boards, 
supra, in support of their position, but that 
case simply held that the contract between 
the members of the Association violated 
the Sherman Antitrust Act. It did not 
involve a contract between a member and 
a non-member for a commission for making 
a sale. 

Counsel also relies on List v. The Burley 
Tobacco Growers’ Co-operative Association, 
114 Ohio St., 361. That case, likewise, in- 
volved a contract between members of an 
association and not a contract between a 
member and a non-member. While the 
Valentine Antitrust Law was relied on to 
invalidate the contract, the court held that 
as the Association was operating in accord- 
ance with the terms of a special statute, 
it could not be said to be an unlawful com- 
bination. In other words, the provisions of 
a special statute prevailed over a general 
statute. 

It is apparent that List v. The Burley 
Tobacco Growers’ Co-operative Ass'n has no 
application to the facts of this case. 


[Applicable Ruling] 


Nor does Continental Wall Paper Co. v. 
ool <a? Sours (CO, QP 10, Ss 227, Wine 
action was to recover for wall paper sold, 
it is true, to a non-member, but the con- 
tract between the non-member and the 
combination contained illegal provisions, 
that is, the non-member agreed to join the 
combination in maintaining prices. Jt was 
that illegal provision in the contract of 
purchase that precluded the plaintiff from 
recovery. That is shown by the fact that 
the court expressly approved Connolly v. 
Union Sewer Pipe Co., 184 U. S. 540, saying 
at page 260, that: 


“The present case is plainly distin- 
guishable from the Connolly case. In that 
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case, the defendant, who sought to avoid 
payment for the goods purchased by him 
under contract, had no connection with 
the general business or operations of the 
alleged illegal corporation that sold the 
goods. He had nothing whatever to do 
with the formation of that corporation, 
and could not participate in the profits 
of its business. His contract was to take 
certain goods at an agreed price, nothing 
more, and was not in itself illegal, nor part 
of nor in execution of any general plan 
or scheme that the law condemned. The 
contract of purchase was wholly collateral 
to and independent of the agreement under 
which the combination had been previ- 
ously formed by others in Ohio. It was 
the case simply of a corporation that dealt 
with an entire stranger to its manage- 
ment and operations and sold goods that 
it owned to one who wished to buy them.” 


That could be said with equal propriety 
about the contract between the plaintiff and 
defendants in this case. 


There are many cases making this dis- 
tinction between an action to enforce the 
contract between the members of the com- 
bination nad a contract itself containing 
no illegal provisions by a member with a 
non-member. 


In Jackson v. Akron Brick Association, 
53 Ohio St., 303, the Brick Association 
sought to recover for bricks sold and de- 
livered. Two defenses were alleged—one 
that the plaintiff was not a juristic person, 
but nothing more than a name used to 
designate a monopolistic association of brick 
manufacturers, maintaining a central otfice 
or agency through which all purchases of 
brick had to be made, and through which 
all sales of brick were made, and that the 
purpose was to control the price of brick 
and to stifle competition, contrary to sound 
public policy. The trial court submitted 
the issues to the jury, which found for the 
plaintiff. The Supreme Court reversed the 
judgment and remanded the cause for fur- 
ther proceedings on the ground that the 
plaintiff had no legal capacity to sue. How- 
ever, the Court, at page 304, took occasion 
to approve this portion of the trial court’s 
charge to the jury as an abstract statement 
of the law: 


““Tn our jurisprudence it is no defense 
to say that the contract was made with 
a bad man, or with persons engaged in 
prosecuting acts contrary to law, or the 
policy of the state, unless the contract 
grows immediately out of and in con- 
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nection with an illegal or immoral act. 
A clear distinction exists in law, as well 
as ethics, between a contract entered into 
to do an unlawful or immoral act, or to 
promote a course of conduct contrary to 
the policy of the state, and a contract 
entered into for a legitimate purpose, 
though made with persons who commit 
unlawful and immoral acts or promote 
schemes contrary to good policy.’ ” 


We are of the opinion that the correct 
rule to govern this case is stated in 
36 Am. Jur., 656, et seqg., (Sec. 198) and is 
as follows: 


“It is well settled at common law that 
the contracts of an unlawful combination 
or its members which are collateral to 
and independent of the unlawful contract 
by which the trust or monopoly was 
created and which are not in furtherance 
of its unlawful purpose, are valid and 
enforceable. It is generally agreed that 
the mere fact that the plaintiff is a mem- 
ber of a trust or combination, created 
with the intent and purposes of restrain- 
ing trade or establishing a monopoly, 
will not disable or prevent it in law from 
selling goods or services within or af- 
fected by the provisions of such trust or 
combination, and recovering their price 
or value, either at common law or under 
the statutes making unlawful contracts 
in restraint of trade or commerce.” 


Seealso> wo een eo L090 (See 92)k 

Appellants’ counsel seeks to draw a dis- 
tinction between an action for the contract 
price based on a schedule promulgated by 


Cited 1953 Trade Cases 
U.S. uv. Switzer Brothers, Inc. 


68,907 


the unlawful combination and an action for 
the reasonable value of the services. They 
argue that reference to the schedule pre- 
vents the contract from being collateral to or 
independent of the contract in restraint of 
trade among the members of The Cincin- 
nati Real Estate Board. We find no such 
distinction made in the cases. While the 
contract rate was taken from the established 
schedule, the defendants were under no 
compulsion to agree. We repeat that no 
duress or undue influence is charged, The 
defendants agreed of their own free will. 
In doing so, they were contracting for the 
plaintiff’s services as a licensed real estate 
broker, and not contracting to promote the 
stifling of competition. 


[Voluntarily Agreed to Rate} 


Furthermore, the defendants having vol- 
untarily agreed to the rate of compensation 
must be taken to have admitted its reason- 
ableness. There is no evidence in the record 
to contradict that admission. If necessary 
to support the judgment of the trial court, 
we would be required to hold that the 
defendant’s agreement to the rate was suf- 
ficient evidence to uphold the trial court’s 


finding that the services were reasonably 


worth that amount. 

For these reasons, the judgment is af- 
firmed. 

MattrHews, P. J., Ross and Hitpresrannrt, 
Je Jenconcure 


[] 67,605] United States v. Switzer Brothers, Inc., et al. 
In the United States District Court for the Northern District of California, Southern 


Division. 


Civil Action No. 29860. Filed August 28, 1953. 


Case No. 1053 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Consent Decree—Practices Enjoined—Performance of Terminated Agreements— 
Daylight Fluorescent Devices and Materials.—A consent decree, which recited that speci- 
fied agreements had been voluntarily cancelled and terminated, enjoined the defendants 
from reviving, maintaining, entering into, adopting, adhering to, claiming any rights under 
or enforcing the agreements or any other contract, agreement, understanding, plan or 
program which has as its purpose or effect the continuing or renewing of the agree- 
ments. 


See the Sherman Act annotations, Vol. 1, § 1530.90, 1590. 


Consent Decree—Specific Relief—Dissolution of Partnership.—It was provided in a 
consent decree that the partnership or tenancy in common entered into by the defendants, 
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having voluntarily ceased operations and having distributed all of its assets to the indi- 
vidual defendants, shall be dissolved within thirty days from the date of the decree. 


See the Sherman Act annotations, Vol. 1, § 1535.10. 


For the plaintiff: Stanley N. Barnes, Assistant Attorney General; and Edwin H. 
Pewett, Marcus A. Hollabaugh, Lyle L. Jones, Don H. Banks, and Wallace Howland. 


For the defendants: W. Bruce Beckley for John O. Gantner, Jr., Eugene Burns, 


Gerald D. Stratford, and W. Bruce Beckley. 


For a prior decision of the U. S. District Court, Northern District of California, 


Southern Division, see 1953 Trade Cases ff 67,567. 


in this case, see 1953 Trade Cases f] 67,598. 


Final Judgment 


Carter, District Judge [Jn full text]: 
Plaintiff, United States of America, having 
filed its complaint herein on June 28, 1950; 
the defendants having appeared and filed 
their answers to said complaint; and the 
plaintiffs and the defendants, John O. Gant- 
ner, Jr., Eugene Burns, Gerald D. Stratford 
and W. Bruce Beckley, by their respective 
attorneys, have severally consented to the 
entry of this Final Judgment without trial 
or adjudication of any issue of fact or of 
law herein and without any admission by 
any party in respect to any such issue; and 
the Court having considered the matter and 
being duly advised; 


Now therefore, before any testimony has 
been taken and without trial or adjudica- 
tion of any issue of fact or law, and upon 
consent of said parties as aforesaid, it is 
therefore: 

Ordered, adjudged and decreed, as fol- 
lows: 


i 
[Clayton and Sherman Acts] 


The Court has jurisdiction of the subject 
matter hereof and of the parties hereto. 
The complaint states a cause of action 
against said defendants under Sections 1 
and 2 of the Act of Congress of July 2, 
1890, entitled “An Act to Protect Trade & 
Commerce Against Unlawful Restraints 
& Monopolies”, and under Section 3 of 
the Act of Congress of October 15, 1914, 
entitled “An Act to Supplement Existing 
Laws Against Unlawful Restraints & 
Monopolies and for Other Purposes.” 


2. 
[Defendants | 


The defendants consenting to and enter- 
ing into this Final Judgment are the fol- 
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lowing individuals: John O. Gantner, Jr., 
Eugene Burns, Gerald D. Stratford and 
W. Bruce Beckley. 


3. 
[Applicability of Provisions] 
The provisions of this Final Judgment 
applicable to any of said defendants shall 
apply to such defendant, his agents, and to 


all other persons acting or claiming to act 
under, through or for such defendant. 


4. 
[Revival of Agreeements Enjoined] 


The agreement between Switzer Broth- 
ers, Inc. and said defendants, dated Jan- 
uary 21, 1949, and the agreement between 
The Firelure Corporation and said defend- 
ants, dated January 21, 1949, having been 
voluntarily cancelled and terminated by the 
respective parties thereto, by written docu- 
ments, copies of which are attached hereto 
and marked Exhibits A & B [not repro- 
duced], respectively, said defendants are, 
jointly and severally, enjoined and restrained 
from reviving, maintaining, entering into, 
adopting, adhering to, claiming any rights 
under or enforcing either of said agreements 
or any other contract, agreement, under- 
standing, plan or program which has as its 
purpose or effect the continuing or renew- 
ing of either of said agreements. 


. 
[Partnership Dissolved] 


The partnership or tenancy in common 
entered into by said defendants, and known 
as Gabbs Supply Company, having volun- 
tarily ceased operations and having distrib- 
uted all of its assets to said individual 
defendants, shall be dissolved within thirty 
(30) days of the date hereof. 
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6 
[Inspection and Compliance] 


For the purpose of securing compliance 
with this Final Judgment and for no other 
purpose, duly authorized representatives of 
the Department of Justice shall, upon writ- 
ten request of the Attorney General or the 
Assistant Attorney General in charge of 
the Antitrust Division, and upon reasonable 
notice to any of said defendants, be per- 
mitted, subject to any legally recognized 
privilege, (A) access, during the office hours 
of said defendant, to all books, papers, 
ledgers, accounts, correspondence, memo- 
randa and other records and documents in 
the possession of or under the control of 
said defendant relating to any of the mat- 
ters contained in this Final Judgment, and 
(B) subject to the reasonable convenience 
of said defendant, to interview said defend- 
ant, who may have counsel present, regard- 
ing such matters. Upon written request of 
the Attorney General, or the Assistant 
Attorney General in charge of the Antitrust 
Division, on reasonable notice to any of 
said defendants, said defendant shall sub- 


Cited 1953 Trade Cases 
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mit such written reports as may from time 
to time be reasonably necessary to the 
enforcement of this Final Judgment. No 
information obtained by the means pro- 
vided in this section 6 shall be divulged 
by the Department of Justice to any person 
other than a duly authorized representa- 
tive of the Department of Justice except 
in the course of legal proceedings to which 
the United States is a party for the purpose 
of securing compliance with this Final 
Judgment or as otherwise provided by law. 


~ 


ie 
[Jurisdiction Retained | 


Jurisdiction is retained by this Court for 
the purpose of enabling any of the parties 
to this Final Judgment to apply to the 
Court at any time for such further orders 
and directions as may be necessary or 
appropriate for the construction or carry- 
ing out of this Final Judgment, for the 
amendment, modification or termination of 
any of the provisions hereof, for the en- 
forcement of compliance therewith and for 
the punishment of violations thereof. 


— 


[f 67,606] K.C. Manny and J. G. Venable, co-partners v. Warner Bros. Pictures, Inc., 


Warner Bros. Pictures Distributing Corporation, Loew’s Incorporated, Paramount Film 
Distributing Corporation, Paramount Pictures Corporation, Paramount Pictures, Inc., et al. 


In the United States District Court for the Southern District of California, Central 
Division. No. 15, 148—HW. Filed May 27, 1953. 


Clayton Antitrust Act 


Private Antitrust Action—Statute of Limitations—Tolling of Statute—Necessity of 
Termination of Government Suit as to All Defendants.—Although the running of a Cal- 
ifornia statute of limitations was suspended during the pendency of a Government antitrust 
action against several defendants, the statute of limitations commenced to run against 
plaintiffs in a private antitrust action as to two of the above defendants when a consent 
decree was entered against them in the Government action, even though the Government 
action was still pending against other defendants. It would be unjust to hold that the 
running of the statute would be suspended until final decrees, terminating the pendency 
of the Government action, were entered against all of the other defendants in the Govern- 
ment action. Since the statutory period expired prior to the filing of the complaint in the 
private action, the plaintiff's claim as to these defendants was barred. 


See the Clayton Act annotations, Vol. 1, 7 2025.12. 
For the plaintiffs: Weller and Corinblit, Harry Sutton, and Kenny and Morris, by 
Fred A. Weller, Los Angeles, Cal. 


For the defendants: Mitchell, Silberberg and Knupp, Los Angeles, Cal., for Para- 
mount Pictures Corporation and Paramount Film Distributing Corporation. 


Memorandum of Opinion 
[Statute of Limitations—Defense] 


Westover, District Judge [Jn full text]: 
Plaintiffs filed this action on February 6, 


1953, against Warner Bros, Pictures, Inc., 
Warner Bros. Pictures Distributing Corpo- 
ration, Loew’s, Incorporated, Paramount 
Film Distributing Corporation, Paramount 
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Pictures Corporation, Paramount Pictures, 
Inc., and others, as defendants. Paramount 
Pictures Corporation and Paramount Film 
Distributing Corporation have filed a motion 
to dismiss the complaint as to them on the 
ground that it appears on the face of the 
complaint that the causes of action or claims 
set forth by plaintiffs were barred by the 
California Statute of Limitations. 


[Tolling of Statute] 


It appears from the complaint that plain- 
tiffs were lessees and operators of the Park, 
Huntington, and Elite Theatres; that plain- 
tiffs ceased to be lessees or operators of the 
Elite Theatre on August 19, 1944 (some 
eight and one-half years before the filing of 
this complaint) and of the Park and Hunt- 
ington Theatres on December 31, 1947 (some 
five years before the filing of the complaint 
herein). Plaintiffs claim the statute of lim- 
itations was tolled by virtue of the alleged 
pendency of United States v. Paramount 
[1948-1949 TrapE Cases § 62,244], 334 U.S. 
131, a government antitrust action. 


[Time When Statute Began to Run] 


At the hearing of the motion herein the 
following dates were stipulated: 


July 30, 1938—United States v. Para- 
mount, supra, filed. 

November 20, 1940—First Consent De- 
cree entered as to Paramount and other 
defendants. 

October 10, 1942—War-time tolling stat- 
ute enacted. 

June 30, 1946—War-time tolling statute 
expired. 

March 3, 1949—Paramount Consent De- 
cree and action terminated. 

Expediting court ren- 


dered final decree. 
February 7, 1952—Final Decree filed as 
to Loew’s, Incorporated. 


Asa result of the District Court judgment 
in United States v. Paramount (filed July 30, 
1938) an appeal was taken to the Supreme 
Court of the United States. The Supreme 
Court affirmed the lower court in part and 
reversed in part and remanded the case to 
the District Court for proceedings in con- 
formity with the opinion. Subsequent to 
remand of the case to the District Court, 
Paramount agreed to a Second Consent 
Decree which was entered on March 3, 1949, 
and the action terminated as to Paramount. 
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It is Paramount’s contention that the stat- 
ute of limitations commenced to run as to 
them on March 3, 1949. On the contrary, 
it is plaintiffs’ contention that the action was 
pending, within the meaning of the Clayton 
Act, until the final decree had been entered 
in this case as against Loew’s, Incorporated 
on February 7, 1952. 


Inasmuch as Congress has not enacted a 
statute of limitations expressly applicable to 
actions brought under the Clayton Act, a 
federal court must look to the laws of the 
state relative to the period of limitation. 
(Christensen v. Paramount Pictures [1950-1951 
TRADE CASES § 62,751], 95 F. Supp. 446). As 
far as the case at bar is concerned it is im- 
material whether the plea of the statute of 
limitations is under the provisions of sub- 
division 1 of § 340 or subdivision 1 of § 338 
of the Code of Civil Procedure of the State 
of California. If the contention of moving 
defendants is correct, that is, that the statute 
of limitations commenced to run as to them 
on March 3, 1949 when the Second Consent 
Decree was filed and the action terminated 
as to Paramount, then the cause of action 
is barred by both sections. 


[Barnett Case—Correcit Rule] 


Tt does not appear that any of the Circuit 
Courts have passed upon this particular ques- 
tion. However, this court has been referred 
to the most recent case decided by a Federal 
District Court—Barnett, et al., v. Warner 
Bros. Pictures Distributing Corporation, a New 
York Corporation, et. al. [1953 TRADE CASES 
§ 67,531], #51 C 1040 of the United States 
District Court for the Northern District of 
Jllinois, Eastern Division. In that case a 
number of defendants were named, and five 
of them—RKO Radio Pictures, Inc., Para- 
mount Pictures, Inc., Paramount Film 
Distributing Corporation, Balaban & Katz Cor- 
poration, and Publix Great States Theatres, 
Inc.—moved for summary judgment on the 
ground that the action was barred as to 
them because of the running of the statute 
of limitations. 

In that case (and in the case at bar) 
plaintiffs contended the statute had not 
run because the case was still pending 
within the statutory period. The Court, 
with reference to the plea of the statute 
of limitations, had this to say: 


“One additional factor must now be 
considered. Plaintiffs contend that the 
running of the statute of limitations has 
been suspended during the pendency of 
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certain equity suits brought by the United 
States against some of the defendants. 
Those suits are United States v. Balaban 
& Katz Corporation, et al. filed De- 
cember 15, 1928 (N. D. Ill, Equity No. 
8854) and United States v. Paramount 
Pictures, Inc., et al., filed July 20, 1938 
(So DoNe Y. Equity No i/,273). .Ap- 
parently, the instant action is based in 
part upon matters complained of in the 
government suits. Section 5 of the Clayton 
UNGiaat og Unt Sa GamA mw Secualoimtheretore 
suspended the running of the statute of 
limitations during the pendency of those 
suits. 

“The record shows, however, that de- 
crees were entered in each of the govern- 
ment suits more than two years prior to 
the commencement of this action 
In the Paramount Pictures case, a con- 
sent decree applicable to defendant RKO 
Radio Pictures was entered on November 
8, 1948, and another consent decree ap- 
plicable to the defendant Paramount com- 
panies was entered on March 3, 1949. 


“Tt is the opinion of the court that the 
pendency of a government suit ends 
(1) when final judgment has been entered 
after trial and appellate proceedings are 
concluded, or (2) when final judgment is 
entered by consent of the parties. Any 
other construction of Section 5 would 
lead to long, and in some instances per- 
manent suspensions of all statutes of 
limitations. Congress could not have in- 
tended such a result.” 


This court is of the opinion that the Dis- 
trict Court in Barnett v. Warner Bros, Pic- 
tures Distributing Corporation, supra, states 
the correct rule. In the case at bar the 
consent decree as against Paramount was 
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entered on March 3, 1949, and the action 
was terminated upon the entering of the 
decree. It would seem unjust to say to 
Paramount after such a consent decree had 
been entered and the action terminated as to 
them that the statute of limitations did 
not commence to run at that particular 
time but would be postponed until some 
future date when judgments were obtained 
and became final against all of the other 
defendants. 


In United States v. Paramount, supra, (if 
such were the rule) although the action 
terminated as to Paramount in March, 1949, 
the statute would not commence to run 
until February 7, 1952, when the final de- 
cree was filed as to Loew’s, Incorporated. 
We are not of the opinion that Congress 
intended such a result and feel the proper 
interpretation of the Act is that the statute 
of limitations commenced to run as to the 
individual defendants as the action was 
terminated as to them. It is this court’s 
opinion that the statute as to Paramount 
commenced to run on March 3, 1949, and 
inasmuch as more than three years have 
expired prior to the filing of this complaint, 
plaintiffs’ claim as to Paramount has been 
barred by the running of the statute of 
limitations. 


[Dismissal Granted] 


The motion to dismiss on file herein is 
granted. Counsel for moving defendants 
shall prepare an Order in conformity here- 
with for presentation to the court not later 
than June 10, 1953. 


[67,607] Rhodes Pharmacal Company, Inc., et al. v. Federal Trade Commission. 
In the United States Court of Appeals for the Seventh Circuit. October Term and 


Session, 1953. 


No. 10748. Dated November 3, 1953. 


Petition for review of order of the Federal Trade Commission. 


Federal Trade Commission Act 


Misrepresentation—Medicinal Preparation—Sufficiency of Evidence to Support FTC 
Findings.——A Federal Trade Commission order prohibiting representations as to the 
effectiveness of a medicinal preparation in the treatment of arthritic or rheumatic condi- 
tions was affirmed and enforced, as modified, where there was sufficient evidence to 
support the Commission’s findings that the manufacturer of the preparation falsely repre- 
sented that the preparation (1) constitutes an effective treatment for all forms of rheuma- 
tism and arthritis, (2) affords relief from severe aches or pains of such conditions, (3) 
has a therapeutic effect upon any of the symptoms of such conditions enabling users to 
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resume their normal habits, (4) has a therapeutic effect upon any of the symptoms of 
such conditions in excess of affording temporary and partial relief of minor aches, pains 
or fever, (5) corrects any disturbance of the vital enzyme system of the blood or bones, 
and (6) is a remarkable, amazing, sensational new discovery of scientific research. 


See the Federal Trade Commission Act annotations, Vol. 2, { 6125.378, 6125.499, 
6133.21, 6630.62. 


Misrepresentation—Implication that Product Constitutes a Cure—Advertising 
Terminology—The use of an advertisement such as “Amazing New Discovery for 
Rheumatism, Arthritis,” or other ads including descriptions of situations which, to many 
potential users, might well imply a cure, justifies a Commission’s finding that a manufac- 
turer of a medicinal preparation falsely represented its preparation as an adequate, 
effective and reliable treatment for all forms of arthritis and rheumatism. A representa- 
tion that a medicinal preparation is to be used “for” a disease is equivalent to labeling 
it a cure or remedy for a disease. 


See the Federal Trade Commission Act annotations, Vol. 2, § 6125.238. 


Misrepresentation—Modification of Order—Temporary Relief from Use of Medicinal 
Preparation.—A portion of a Federal Trade Commission order prohibiting representations 
that a medicinal preparation will afford any relief of severe aches, pains and discomforts 
is modified so as to permit the representation that the preparation will afford temporary 
and partial relief of minor aches, pains or fever. 


See the Federal Trade Commission Act annotations, Vol. 2, J 6125.508. 


Misrepresentation—Survey Offered as Evidence—Method Used to Determine Mean- 
ing of Ads—Where a manufacturer of a medicinal preparation introduced in evidence 
a survey wherein people were asked whether or not specific ads meant that a product will 
provide relief of pain of arthritis or rheumatism, or that the ads meant that the prepara- 
tion will provide treatment and cure for arthritis and rheumatism, the court stated that 
theoretically a sound method of ascertaining the meaning of such ads to the consuming 
public would be to interview potential customers and ascertain what those ads meant 
to them. 


See the Federal Trade Commission Act annotations, Vol. 2, 6640.67. 


For the petitioners: Frank E. Gettleman, Arthur Gettleman, and Edward Brodkey, 
Chicago, Ill. 


For the respondent: John W. Carter, Jr., Robert B. Dawkins, and Donovan Divet, 
Washington, D. C. 


Affirming and enforcing, as modified, a Federal Trade Commission order in FTC 
Dkt. 5691. For prior opinions relating to an action of injunctive relief, see 1950-1951 
Trade Cases {[ 62,941, 62,894, 62,782. 


Before Durry, FINNEGAN and LinbLEy, Circuit Judges. 


[Petttion for Review] 


Durry, Circuit Judge [In full text]: 
Petitioners ask us to review and set aside 
an order entered on October 3, 1952, by the 
Federal Trade Commission against peti- 
tioners, requiring them to cease and desist 
from making certain claims and representa- 
tions in commerce in advertising their drug 
product “Imdrin.” 


[Content of Product] 


Each tablet of Imdrin contains 1.9 grains 
acetylsalicylic acid, 1.5 grains manganese 
salicylate, 2.3 grains calcium succinate (an- 
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hydrous), 0.16 grain caffeine, 1 mg. thiamine 
chloride. Directions were: “Two tablets 


before each meal with water.” 


[Types of Advertisements Used] 


Petitioners have been engaged in an ex- 
tensive advertising campaign by means of 
radio announcements and large advertise- 
ments in newspapers and magazines. The 
first line in the printed ads usually contains 
the statement printed in large bold type, 
“Amazing New Discovery for Rheumatism, 
Arthritis,’ followed by a subhead, “Hos- 
pital Tested. Stops Swelling, Uncorks 
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Joints, Contains Sensational New Research 
Discovery.” The ads usually contain pic- 
tures of men and women with faces or 
bodies apparently contorted with pain, and 
further down in the ad, under headings such 
as, “Resume Confident Pain-Free Living With 
Amazing New Imdrin,” would appear pic- 
tures of men and women bowling or golfing, 
and apparently vibrant with good health. 
Some of the advertisements used by peti- 
tioner and which were described by the 
Commission in its findings are: 


“sxe *& * Persons whose cases of suffering 
have been thought almost hopeless ... 
yes, even people who had suffered and 
hoped for twenty years, where able to 
live free of pain... like happy human 
beings once again. No other medicine 
for rheumatism and arthritis thus far 
discovered by medical science has such 
an amazing record * * *.,” 


“Don’t needlessly suffer crippling pains 
—untold agony and torture experienced 
by sufferers of arthritis, rheumatism, lum- 
bago, neuralgia and all of the other similar 
miserable ailments. Now blessed relief 
may be yours. Imdrin tablets—the wonder 
prescription—acts immediately—decisively— 


brings marvelous freedom from pain. 
* OK ORD 


And in its advertising by radio, various an- 
nouncers said: 


“Imdrin . . . the brand-new, safe and 
reliable way to cure pain that’s being pre- 
scribed by many doctors to bring quick, 
pleasant relief from arthritis pain, stiffness, 
and swelling.” 


“Stiffness and swelling disappear . . 
often overnight.” 


“You've read about the wonders of 
sulfa and penicillin. But you may never 
before have heard about I-m-d-r-i-n, Im- 
drin, the brand-new safe and reliable way 
to curb pain that is being prescribed by 
many doctors to bring quick, blessed relief 
from arthritic pain, stiffness and swelling. 
Imdrin contains a remarkable research 
discovery . .. that not only stops pain, 
helps reduce swelling, but acts to uncork 
the joints. Thus clinical reports prove 
that people who have suffered from 
arthritis, sciatica, rheumatism, and neu- 
ritis up to 20 years have been eased of 
pain often in 48 hours, sometimes over- 
night * * *, Users of Imdrin report that 
they have resumed normal living. For 
them the aching joints and muscles are a 
thing of the past. Profit by the experi- 
ence of many others. Get Imdrin... 
from your druggist today. * * *” 


[Commission’s Findings] 


The Commission found that the terms 
“arthritis” and “rheumatism” are general 
terms used interchangeably to refer to a 
large number of diseases or pathological 
conditions including, among others, neuritis, 
sciatica, neuralgia, gout, fibrositis, bursitis, 
rheumatoid arthritis, osteoarthritis, rheu- 
matic fever and infectious arthritis, all of 
which are characterized by one or more of 
such symptoms as pain, stiffness, and in- 
flammatory changes in the joints and tissues 
of the body; that different conditions re- 
ferred to as arthritis and rheumatism have 
different causes, and that not all muscular 
aches and pains are rheumatic; that different 
treatment is required for different types of 
rheumatism and arthritis; that the various 
kinds of arthritis and rheumatism do not 
repsond to the same treatment; that effec- 
tive and reliable treatment for any kind 
of arthritis or rheumatism must be predi- 
cated upon individual diagnosis. The Com- 
mission also found, “Delay of needed 
treatment may result in irreparable crip- 
pling, especially in those forms of arthritis 
and rheumatism known to be caused by 
specific infections.” 


The Commission also found, 


“The thiamine chloride, which is a vita- 
min, contained in * * * ‘Imdrin’ is insuff- 
cient in amount to have any beneficial 
effect in the treatment of a patient suffer- 
ing from neuritis due to thiamine defi- 
ciency. The calcium succinate content of 
such preparation has no significant thera- 
peutic value in the treatment of arthritic 
or rheumatic conditions, nor does it affect 
the functioning of the enzyme system of 
the blood or bones * * *, ‘The caffeine 
content of Imdrin has no significant thera- 
peutic value in the treatment of any form 
of arthritis or rheumatism. The only in- 
gredients contained therein which possess 
active analgesic properties are manganese 
salicylate and acetylsalicylic acid, the use 
and effect of which, as analgesics and 
antipyretics, have been known for many 
years. Acetylsalicylic acid has for many 
years been sold throughout the United 
States as an analgesic under the name 
‘aspirin.’ The analgesic effect of these 
salicylates, in the amount contained in the 
drug preparation ‘Imdrin,’ upon the aches, 
pains and discomforts of arthritic or rheu- 
matic conditions is limited and temporary.” 


The Commission found that petitioners 
had represented (1) that Imdrin, when taken 
as directed, constitutes an adequate, effec- 
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tive and reliable treatment for, and will 
arrest the progress and correct the under- 
lying causes of all forms of rheumatism, and 
arthritis, including neuritis, sciatica, neu- 
ralgia, gout, fibrositis and bursitis, and that 
said preparation will cure all forms of such 
diseases or afflictions; (2) that Imdrin, when 
taken as directed, constitutes an adequate, 
effective and reliable treatment for the 
symptoms and manifestations of all of the 
above-named diseases or afflictions, and will 
afford complete, permanent relief from the 
aches, pains and discomforts thereof; (3) 
that Imdrin is a remarkable, amazing, sen- 
sational new discovery of scientific research; 
(4) that by taking Imdrin as directed per- 
sons suffering from any of the above-named 
diseases or afflictions will be enabled to re- 
sume their normal habits of life and their 
regular occupations; (5) that the taking of 
Imdrin as directed will correct any disturb- 
ance of the vital enzyme system of the 
blood and bones, and will insure adequate 
functioning thereof. 

The Commission then found that Imdrin 
will not constitute an adequate, effective, or 
reliable treatment for any arthritic or rheu- 
matic condition nor will it arrest the 
progress, or correct the underlying causes, 
or effect a cure of any such conditions; that 
Imdrin, however taken, will not ameliorate 
the aches, pains and discomforts of any 
arthritic or rheumatic condition to any ex- 
tent beyond the temporary and partial relief 
thereof afforded by its salicylate content as 
an analgesic and antipyretic; further that 
Imdrin has no significant effect upon severe 
aches, pains and discomforts accompanying 
any arthritic or rheumatic condition, and 
will afford temporary and partial relief of 
only minor aches, pains and discomforts, 
and that it will not correct disturbances nor 
insure adequate functioning of the enzyme 
system of the blood or bones. 


The Commission found that petitioner’s 
representations in its advertisements of 
Imdrin were false and misleading in ma- 
terial respects and had the capacity and 
tendency to and did mislead and deceive a 
substantial portion of the purchasing public, 
and that same constituted false advertise- 
ments within the meaning of the Federal 
Trade Commission Act. 


[Prohibited Representations | 


The order of the Commission, which we 
are asked to review, requires the petitioners 
to cease and desist from disseminating ad- 
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yertisements as to Imdrin representing (a) 
that the taking of said preparation is an 
adequate, effective, or reliable treatment for 
neuritis, sciatica, gout, neuralgia, fibrositis, 
or bursitis, or any other kind of arthritic or 
rheumatic condition; (b) that Imdrin will 
arrest the progress or correct the underly- 
ing causes of, or will cure, the conditions 
listed in (a); (c) that Imdrin will afford any 
relief of severe aches, pains, and discom- 
forts of conditions named in (a) or have any 
therapeutic effect upon any of the symptoms 
or manifestations of any such condition in 
excess of affording temporary and partial 
relief of minor aches, pains or fever; (d) 
that Imdrin is remarkable, amazing or sen- 
sational or is a sensational new discovery 
of scientific research, or a new discovery; 
(e) that persons afflicted with conditions 
listed in (a) so severely that such afflictions 
interfere with their normal habits of life will 
be enabled, by taking Imdrin, to resume 
such normal habits or regular occupations; 
and (f) that the taking of Imdrin will have 
any therapeutic effect upon the functioning 
of the enzyme system of the blood or bones. 


[Petitioner’s Contentions | 


Petitioners urge that there is no substan- 
tial evidence in the record for the Commis- 
sion’s finding that they represented that 
Imdrin constituted an adequate, effective 
and reliable treatment for all forms of 
arthritis and rheumatism. They point out 
that they never used the word “cure” in 
their advertisements and assert that their 
product was offered to the public only as 
a relief from pain. It is apparent they made 
an effort to avoid the use of the word ‘‘cure” 
although one radio advertisement stated, 
“In a moment Ill be back to tell you folks 
who have been suffering from arthritis, 
sciatica, rheumatism and neuritis, news 
about Imdrin ... the Brand-new, safe and 
reliable way to cure pain that’s being pre- 
scribed by many doctors to bring quick, 


pleasant relief from arthritis pain, stiffness, — 


and swelling.” Furthermore, in other ads 
petitioners often included descriptions of 
situations which, to many potential users, 
might well imply a cure, as: “Imdrin * * * 
brings marvelous freedom from pain,” and 
“For them (users of Imdrin) the aching 
joints and muscles are a thing of the past,” 
which would lead such persons to believe 
or hope that Imdrin would effect a cure 
from their previously existing condition. 
Again petitioners asserted in their ads, 


Copyright 1953, Commerce Clearing House, Inc. 


Number 280—71 
11-20-53 


“Amazing New Discovery for Rheumatism, 
Arthritis.” They did not confine themselves 
to asserting that Imdrin was for relief of 
pains or aches from rheumatism or arthritis. 
In several instances the courts have held 
that a representation that a preparation is 
to be used “for” a disease is equivalent to 
labeling it a cure or remedy for such disease. 
Aronberg v. Federal Trade Commission, 7 
Cir., 132 F. 2d 165, 168; Hail v. United 
Sigieseocite 20s Bo 795.9798: 


[Survey Offered as Evidence] 


Petitioners place great reliance upon a 
survey conducted for them by one Breiman, 
who interviewed 300 people in New York 
City, to each of whom he showed three of 
petitioners’ advertisements (Exhibits Nos. 
6, 8 and 13), and asked two questions: 


“Do these ads mean that Imdrin will pro- 
vide relief of pain of arthritis or rheuma- 
tism?” or “Do these ads mean that Imdrin 
will provide treatment and cure for arthritis 
and rheumatism?” 
He reported that approximately 91% of 
those interviewed stated that the advertise- 
ments meant Imdrin would provide relief 
from pain, while approximately 9% stated 
that they meant that Imdrin would provide 
treatment and cure of arthritis and rheuma- 
tism. Petitioners insist that this survey 
provided the only reliable evidence of con- 
sumer reaction, against which, they claim, 
opinions and inferences cannot prevail. 


Theoretically a sound method of ascer- 
tainr i the meaning of petitioners’ advertise- 
ment. to the consuming public would be to 
interview potential customers and ascertain 
what those ads meant to them. A survey 
of the attitude of dentists toward a drug 
preparation was considered by the court in 
Bristol-Myers Co. v. Federal Trade Commis- 
sion, 4 Cir. [1950-1951 TrApE CASES {[ 62,722], 
185 F. 2d 58, 60. The government offered a 
survey of consumer reaction in United States 
v. 88 Cases, More or Less, Containing Bireley’s, 
Cie Ronit o/s 2d 06/074 ne stesti- 
mony of witnesses drawn from the general 
public, as to the impressions made upon 
their minds upon reading the advertise- 
ments, was admissible. This procedure of 
investigation has received the sanction of 
the courts. Gulf Oil Corp. v. Federal Trade 
Commission, 5 Cir. [1944-1945 Trane CASES 


1 See interesting discussion in 66 Harv. Law 
Rev., 498, ‘‘Public Opinion Surveys as Evidence: 
The Pollsters Go to Court.”’ 
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{ 57,382], 150 F. 2d 106, 108; Stanley Labora- 
tories, Inc. v. Federal Trade Commission, 9 
Cir., 138 F. 2d 388, 391; Ford Motor Co. v. 
Federal Trade Commission, 6 Cir., 120 F. 2d 
Wyfsy, LU 


[Value of Survey| 


Obviously the value of a survey depends 
upon the manner in which it was conducted 
—whether the techniques used were slanted 
or fair. For instance, the Commission here 
contends that the form of, and the manner 
of asking the question excluded the possi- 
bility of potential consumers answering that 
the advertisements made representations 
both as to treatment and cure, as well as to 
provide relief from pain. 


In Quaker Oats Co. v. General Mills, 7 Cir., 
134 F. 2d 429, 433, we stated that all the 
evidence obtained in that case by the sur- 
veys could be disregarded and the plaintiff 
would still prevail. However, we did not 
say then, and we do not say now, that evi- 
dence obtained as a result of a survey is of 
no probative value.’ We recognize that the 
rule is well established that evidence which 
would be excluded in an ordinary lawsuit 
may, under many circumstances, be received 
on hearings before an administrative agency. 
The Supreme Court has stated, “* * * tech- 
nical rules for exclusion of evidence ap- 
plicable in jury trials do not apply to 
proceedings before federal administrative 
agencies in the absence of a statutory re- 
quirement that such rules are to be ob- 
served.” Opp Cotton Mills, Inc., et al. w 
Administrator of the Wage and Hour Division, 
Bie, MAI, Savoy ilo Sooveilsos Suan 
Laboratories v. Federal Trade Commission, 9 
(Cine, WSS NS, Zl Sy SZ, 


[Advertisement Considered as a Whole] 


The important question to be resolved is 
the impression given by an advertisement as 
a whole. Advertisements which are capable 
of two meanings, one of which is false, are 
misleading. United States v. 95 Barrels of 
Vinegar, 265 U. S. 438, 442. Advertisements 
which create a false impression, although 
literally true, may be prohibited. Koch v. 
Federal Trade Commission [1953 TRADE CASES 
{ 67,526], 206 F. 2d 311; Consolidated Book 
Publishers v. Federal Trade Commission, 7 
Cir., 53 F. 2d 942, 944. The Federal Trade 
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Commission Act provides, “* * * and in de- 
termining whether any advertisement is 
misleading, there shall be taken into account 
* * * representations made or suggested 
conse EPIL Sy (Cs WG, See Sin. (ey): 


The meaning of advertisements to the 
public and their capacity to deceive are 
questions of fact for the Commission to 
determine, and its conclusions may not be 
disturbed unless arbitrary or clearly wrong. 
Gulf Oil Corp. v. Federal Trade Commission, 
supra. Applicable here is our statement in 
Zenith Radio Corp. v. Federal Trade Com- 
mission, 7 Cir. [1944-1945 TRrapE CASES 
9.57;252]; 143) Be 2de29; 31) 


“The Commission had a right to look at 
the advertisements in question, consider 
the relevant evidence in the record that 
would aid it in interpreting the advertise- 
ments, and then to decide for itself 
whether the practices engaged in by the 
petitioner were unfair or deceptive, as 
charged in the complaint.” 


[Modification of Order] 


We think the findings of the Commission 
are supported by substantial evidence. We 
agree with the conclusions of the Commis- 
sion that petitioners were engaged in unfair 
and deceptive practice in commerce. We 
think that the cease and desist order should 
be enforced in the manner proposed, with 
the exception of sub-section (c) which 
should be modified. Orders of the Commis- 
sion, which we are called upon to enforce, 
must not be indefinite or ambiguous. Cald- 
well v. Federal Trade Commission, 7 Cir., 111 
F, 2d 889, 891. Under Paragraph 1 (c) the 
petitioners are restrained from representing 
“that said preparation will afford any relief 
of severe aches, pains, and discomforts of 
neuritis, sciatica, gout, neuralgia, fibrositis, 
bursitis, or any other arthritic or rheumatic 
condition, or have any therapeutic effect 
upon any of the symptoms or manifestations 
of any such condition in excess of affording 
temporary and partial relief of minor aches, 
pains, or fever.” Thus the representations 
that Imdrin will afford any relief of severe 
aches, pains and discomforts is prohibited, 
but permission is given to represent that it 
would afford temporary and partial relief of 
minor aches, pains or fever. 


[Temporary Relief ] 


In Carter Products, Inc., et al. v. Federal 
Trade Commission, 7 Cir., [1950-1951 Trapr 
Cases § 62,769], 186 F. 2d 821, 826, we 
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stated, “* * * this court in D. D. D. Corp. 
v. Federal Trade Commission, * * * disap- 
proved of the use of the word ‘temporary’ 
because of its very uncertain meaning. We 
pointed out that it might mean only a few 
minutes, yet experts testifying before the 
Commission in this case admitted that 
Arrid’s deodorant properties are effective at 
least three to six hours. We think in the 
case at bar, as we did in the D. D. D. case, 
that protection of the public does not re- 
quire petitioners to use the word ‘temporary’ 
or ‘temporarily,’ and that to require its use 
would be unfair to the petitioners in represent- 
ing the truth as to Arrid.” In D. D. D. Corp. v. 
Federal Trade Commission, 7 Cir., 125 F. 2d 
679, 682, we said, “We are also of the view 
that the word ‘temporary’ as used in * * * 
the Commission’s order should be elimi- 
nated. We see no reason why petitioner 
should not be permitted to represent its 
product as a relief for itching. It does not 
cure either the itch or its cause, but it does 
afford relief. * * * The word ‘temporary’ 
carries an uncertain meaning.” 


It was overwhelmingly established in the 
case at bar that Imdrin affords relief for the 
pain and discomfort incident to many rheu- 
matic and arthritic conditions. The dura- 
tion of time that such relief was afforded 
differed with the individuals who used 
Imdrin. It was just as firmly established 
that Imdrin would not furnish permanent 
relief or effect a cure of rheumatic or 
arthritic conditions. Petitioners should be 
permitted to represent the truth, but be re- 
quired to refrain from making the highly 
exaggerated claims which they have here- 
tofore made. The five sections of the order 
which we approve will very largely correct 
the misleading and deceptive representa- 
tions which petitioners have made in their 
advertisements. 


Paragraph 1 (c) of the cease and desist 
order will be modified to read: 


“(c) that said preparation will afford 
any permanent relief of aches, pains, and 
discomforts of neurtis, sciatica, gout, neu- 
ralgia, fibrositis, bursitis, or any other 
arthritic or rheumatic condition, or effect 
a cure of the symptoms or manifestations 
of any such condition.” 


[Affirmed as Modified] 


As hereinbefore indicated, the cease and 
desist order is affirmed, and the enforce- 
ment thereof, as modified, is ordered. 


{| 67,607 


Copyright 1953, Commerce Clearing House, Inc. 


pan 280—73 Cited 1953 Trade Cases 68,917 
aa U.S. v. National Retail Credit Ass'n 


abl 67,608] United States v. National Retail Credit Association, Retail Credit Men’s 
National Association, Guy H. Hulse, David J. Woodlock, Arthur P. Lovett, John N. 
Keeler, M. G. Riley, L. S. Gilbert, George B. Allan, and J. E. R. Chilton, Jr. 


In the United States District Court for the Eastern District of Missouri, Eastern 


Division. In Equity No. 10420. Dated October 6, 1933. Amended by Order dated and 
filed October 19, 1953. 


Case No. 390 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Consent Decree—Order Amending Decree—Retail Credit Association, Association 
of Credit Bureaus, and Members.—A consent decree enjoining, among other things, credit 
associations and their members from assigning any region as the exclusive territory in 
which any member of an association shall gather credit information or sell credit infor- 
mation or reports was amended to comply with the provision of an order; however, 
in all other respects, the decree was to remain in full force and effect. 


See the Sherman Act annotations, Vol. 1, § 1220.200, 1590. 


Consent Decree—Practices Enjoined—Furnishing Credit Information—Direct In- 
quiries.—An order amending a consent decree prohibits credit granters and their repre- 
sentatives, which are members of a named retail credit association, or which are members 
of or subscribe to the services of any credit bureau member of a named association of 
credit bureaus, from entering into or maintaining any understanding with any other credit 
granter or with any credit bureau that the credit granter or its representatives (1) will 
not furnish any of its credit information in response to any direct inquiry or (2) will refer or 
report to the association of credit bureaus or to any credit bureau affiliated therewith 
any direct inquiry. 


See the Sherman Act annotations, Vol. 1, § 1260, 1530.90. 


Consent Decree—Furnishing of Consumer Credit Reports Ordered—Practices Pro- 
hibited in Furnishing Such Reports.—Credit bureau members of a named association of 
credit bureaus are directed, in an order amending a consent decree, to furnish consumer 
credit reports and consumer credit information, upon request, to any reputable non- 
member credit bureau. on such reasonable terms and conditions as they may individually 
choose without discrimination in coverage and speed of service as between member bureaus and 
non-member bureaus. In the furnishing of such information and reports, credit bureau 
members are prohibited from (1) imposing any condition as to the confidentiality of the 
contents of the reports, or the resale of the reports or their contents, which is not imposed 
upon the sale of such material to credit bureau members, (2) imposing any condition that 
the purchasing non-member credit bureau shall furnish to the selling credit bureau member 
any credit information in return, or (3) charging any non-member credit bureau any 
amount greater than would be charged pursuant to the then.current rules of the association 
for inter-bureau reporting if the request for the same credit report or information had 
been received from another credit bureau member of the association unaccompanied by 
an inter-bureau coupon of the association. 


See the Sherman Act annotations, Vol. 1, § 1535.60. 


Consent Decree—Permissive Provision—Imposition of Requirements in the Sale of 
Consumer Credit Reports and Information.—Credit bureau members of a named associ- 
ation of credit bureaus may, under the terms of an order amending a consent decree, 
establish such reasonable terms and conditions as they may individually choose, without 
any agreement of any kind with any other credit bureau, for the sale of consumer credit 
reports or information to credit granters. They may require (1) the credit granter to 
keep the contents of credit reports confidential, (2) the credit granter not to resell credit 
reports to anyone, and (3) the credit granter, as part of the consideration paid for the 
sale of credit reports, to furnish to the selling credit bureau any credit information which 
the credit granter may have relative to the subject matter of the credit reports. Credit 


Trade Regulation Reports { 67,608 


Number 280—74 
11-20-53 


Court Decisions 
U.S. v. National Retail Credit Ass'n 


68,918 


bureau members cannot require any credit granter to grant credit information exclusively 
to such member or to refrain from furnishing credit information to any other person. 


See the Sherman Act annotations, Vol. 1, J 1540. 


Consent Decree—Specific Relief—Association—Reporting Violations of Decree— 
Notice to Members—Expulsion—Contempt Actions.—An order amending a consent 
decree directed an association of credit bureaus, when it has notice and reasonable 
grounds to believe that any member credit bureau has violated or is violating the provision 
of the order or consent decree, (1) to take such steps as may be necessary to bring the 
offending credit bureau member into full compliance with the provisions of the the order 
and decree and (2) to advise the offending credit bureau member that any further viola- 
tion may constitute grounds for the explusion of such credit bureau member from the 
association. The association was ordered to expel any credit bureau member from the 
association if a credit bureau member has failed to correct a previous violation, or has 
for the second time violated the provisions of the order or decree. Any action taken by 
the association or any failure by the association to take any action as required shall not 
affect any action which may be taken by the United States against any offending credit 
bureau member because of any alleged violation of the provisions of the order or decree. 


See the Sherman Act annotations, Vol. 1, f 1580.21. 


Consent Decree—Specific Relief—Association—Furnishing of Information to Non- 
Members.—An association of credit bureaus is directed, in an order amending a consent 
decree, to furnish, upon request, to any non-member credit bureau a statement setting 
forth (1) the then current prices set forth in the association’s rules for inter-bureau 
reporting to be charged between credit bureau members of the association for the purchase 
or sale of consumer credit reports or information when such reports or information are 
exchanged between credit bureau members of the association without the use of the 
association’s inter-bureau coupons, and (2) the names and description then being used 
by the association for each type of consumer credit report to which such prices relate. 


See the Sherman Act annotations, Vol. 1, § 1535.90. 


For the plaintiff (Order of October 19, 1953): Robert W. Strange and Harry N. 
Burgess. 


For the defendants (Order of October 19, 1953): Jacob M. Lashly and Arthur V. 
Lashly for Associated Credit Bureaus of America, Inc.; and Henry F. Holland for 
National Retail Credit Association. 


[Consent Decree of October 6, 1933] 


Davis, District Judge [In full text]: This 
cause coming on to be heard this 6th day 
of October, 1933, on a regular court day 
of the September Term, and the several 


to protect trade and commerce against 
unlawful restraints and monopolies” and 
acts amendatory thereof and supplemental 
or additional thereto, known as the Federal 
Antitrust Laws. 


defendants having appeared, the petitioner 
moved the Court for a decree in conformity 
with the prayers of the Petition; and the 
defendants having consented to the making 
and entering of this decree; 

Now, therefore, it is ordered, adjudged, 
and decreed as follows: 


il 
[Sherman Act Action] 


That the Court has jurisdiction of the 
subject matter and of all the parties hereto; 
that the petition states a cause of action 
against the defendants under the Act of 
Congress of July 2, 1890, entitled “An Act 
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That the National Retail Credit Associa- 
tion and Retail Credit Men’s National Asso- 
ciation will be hereinafter referred to as the 
Association. 


I] 
[Conspiracy and Monopolization] 


That the defendants and each of them, 
individually and collectively, their succes- 
sors, members, officers, directors, managers, 
agents, servants, employees and all persons 
acting or claiming to act, under or in behalf 
of them, or any of them, be and they hereby 
are permanently and perpetually enjoined 
and restrained from in any way maintaining, 
continuing, or reviving, either directly, or 
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indirectly, in whole or in part by any means 
whatsoever, the combination, conspiracy, 
and monopolization of trade and commerce 
in credit reports and credit information 
described in the petition herein, or any 
combination, conspiracy, or monopolization 
similar thereto as more particularly set out 
in paragraph three immediately following. 


III 
[Allocation of Territory] 


That the defendants and each of them, 
individually and collectively, their succes- 
sors, members, officers, directors, managers, 
agents, servants, employees and all persons 
acting or claiming to act under or in behalf 
of them, or any of them, be and they hereby 
are, permanently and perpetually enjoined 
or restrained from— 

(1) Designating and assigning any re- 
gion or regions as the exclusive territory 
in which any member or members of the 
Association shall gather credit information 
or sell credit information or reports. 

(2) Refraining from gathering credit in- 
formation or selling credit information or 
reports in any region or regions assigned 
as the exclusive territory of any member 
or members of the Association. 


(3) Refusing to sell credit information 
or reports to vendees in any region or 
regions assigned as the exclusive territory 
of any member or members of the Asso- 
ciation except to and through a member or 
members of the Association. 


(4) Reporting, circulating, or in any 
manner publishing the names of persons 
or corporations who have sought, or are 
seeking, to procure, buy, or sell credit in- 
formation or credit reports from or to any 
member or members of the Association 
except to and through a member or mem- 
bers thereof. 

Nothing herein shall be construed to 
preclude the members of the Association 
from individually using any available or- 
ganization, or individual, or other source 
of credit information in any region or place. 


IV 
[Cancellation of Rules] 


That the defendants shall forthwith abro- 
gate and cancel any and all bylaws, rules, 
regulations, conditions, contracts, provisions 
or resolutions which suggest, authorize, en- 
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courage, permut or direct any of the acts 
and things hereinabove specifically enjoined, 
including Rule 1, Rule 2, Rule 29, and 
Rule 30, of the Rules and Regulations issued 
by the Service Department of the National 
Retail Credit Association, adopted June 
24, 1932, and including any delineation, 
designation, or assignment of a region or 
regions as the exclusive trading territory 
of any member or members of the Associa- 
tion, provided use of the words “exclusive 
territory” shall not affect the right to trade 
in said territory of any individual, partner- 
ship, or corporation. 


W 
[Notification of Decree] 


That the defendants shall forthwith notify 
in their official publication known as the 
“Credit World,’ all members of the Asso- 
ciation of its action in abrogating and 
cancelling the by-laws, rules, regulations, 
contracts, provisions or resolutions as set 
forth in the preceding paragraph and with 
the same notification shall print in said 
Credit World a copy of this decree and 
shall fully inform the members of its pro- 
visions. Within thirty days after the entry 
of this decree defendants shall file with the 
court evidence showing compliance with 
this paragraph, which shall include a list 
of the membership so notified. 


VI 
[Jurisdiction Retained] 


That jurisdiction of this cause is hereby 
retained for the purposes of enforcing this 
decree, or enabling the parties to apply to 
the court for modification or enlargement 
of its provisions on the ground that they 
are inadequate or have become inappro- 
priate or unnecessary. 


VII 
[Costs | 


That the petitioner have and recover of 
the defendants the costs of this cause. 


[Order of October 19, 1953] 


Harrer, District Judge [In full text]: 
Defendants National Retail Credit Associa- 
tion and Associated Credit Bureaus of 
America, Inc., having heretofore filed herein 
their Motion and Amended Motion to 
clarify and interpret the Decree and Stipu- 
lation heretofore entered herein dated Oc- 
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tober 6, 1933 and May 6, 1936, respectively, 
and the plaintiff, having filed its Statement 
of Grounds in Opposition and, thereaiter, in 
his opening statement, counsel for the 
plaintiff having put in issue the question of 
violation by ACBofA of Section III, sub- 
section (1) of the Decree heretofore entered 
herein October 6, 1933 and the parties hereto 
by their respective attorneys having arrived 
at an agreed settlement of all outstanding 
issues between them except the issue of 
violation by defendant ACBofA of Section 
I1I, subsection (1) of said Decree, and the 
parties hereto having stipulated and con- 
sented to the entry of this Order, it is 
hereby ordered: 


i 
[Definitions] 


As used in this order: 

(A) The term “person” means any in- 
dividual, firm, partnership, association, cor- 
poration or other legal entity; 


(B) The term “credit bureau” means any 
person engaged, in whole or in part, in the 
gathering, recording and dissemination of 
information relating to the credit worth, 
financial responsibility or paying habits of 
any consumer purchaser or proposed con- 
sumer purchaser of goods or services on 
credit; 

(C) The term “credit bureau member 
of ACBofA” means any credit bureau, as 


hereinabove defined, which is a member of 
defendant ACBofA; 


(D) The term “non-member credit bureaw’ 
means any credit bureau, as hereinabove 
defined, which is not a member of defend- 
ant ACBofA; 


(E) The term “credit granter” means any 
person who sells or otherwise furnishes 
consumer goods or services on credit; 


(F) The term “ACBofA inter-bureau 
coupon” means any prepaid coupon of the 
type commonly used by defendant ACBofA 
or any of the credit bureau members of 
ACBofA for the pre-payment for consumer 
credit reports or consumer credit informa- 
tion exchanged between such credit bureau 
members of ACBofA; 

(G) The term “direct inquiry” is inter- 
preted to mean any inquiry for credit in- 
formation to be used for the extension of 
consumer credit made to a credit granter 
by any other credit granter or by any 
credit bureau other than the credit bureau 
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member of ACBofA of which such credit 
granter is a member or to the services of 
which such credit granter subscribes. 


II 
[Sale of Credit Reports] 


Credit bureau members of ACBofA may 
establish such reasonable terms and condi- 
tions as they may individually choose, with- 
out any agreeemnt of any kind with any 
other credit bureau, for the sale of consumer 
credit reports or consumer credit informa- 
tion to credit granters, including (a) a 
requirement that such credit granter keep 
the contents of the credit reports confi- 
dential and not disclose their contents to 
anyone; (b) that such credit granter may 
not resell such credit reports to anyone; 
and (c) that such credit granter may be 
required, as a part of the consideration 
paid for the sale of such credit reports, to 
furnish to the selling credit bureau any 
credit information which such credit granter 
may have relative to the subject matter of 
such credit reports. Under no circumstances 
shall any bureau member of ACBofA re- 
quire any credit granter to grant any credit 
information exclusively to such member 
credit bureau of ACBofA or to refrain from 
furnishing any credit information to any 
other person, including any non-member 
credit bureau. 


III 
[Furnishing Credit Reports] 


(A) Credit bureau members of ACBofA 
are ordered and directed to furnish con- 
sumer credit reports and consumer credit 
information upon request to any reputable 
non-member credit bureau on such rea- 
sonable terms and conditions as they may 
individually choose without discrimination 
in coverage and speed of service as between 
member bureaus of ACBofA and non-member 
bureaus. 


(B) In the furnishing of consumer credit 
information or consumer credit reports to 
any reputable non-member credit bureau, 
credit bureau members of ACBofA are en- 
joined and restrained from: 


(1) Imposing any condition or require- 
ment as to the confidentiality of the con- 
tents of such report, or the resale of any 
such report or the contents thereof which is 
not imposed upon the sale of such reports 


or information to credit bureau members 
of ACBofA; 


Copyright 1953, Commerce Clearing House, Inc. 


Number 280—77 Cited 1953 Trade Cases 68,921 


11-20-53 


(2) Imposing any condition or require- 
iment that the purchasing non-member 
credit bureau shall furnish to the selling 
credit bureau member of ACBofA any credit 
information in return; 


(3) Charging any such non-member 
credit bureau any amount greater than 
would be charged pursuant to the then 
current rules of ACBofA for inter-bureau 
reporting if the request for the same 
credit report or credit information had 
been received from another credit bureau 
member of ACBofA unaccompanied by an 
ACBofA Inter-bureau Coupon. 


IV 
[Direct Inquiries] 


(A) The credit granters and their repre- 
sentatives, which are members of NRCA, 
or which are members of or subscribe to 
the services of any credit bureau member 
of ACBofA are each enjoined and re- 
strained from entering into or maintaining 
any agreement or understanding, written, 
oral or otherwise, with any other credit 
granter or with any credit bureau: 


(1) That such credit granter or its 
representatives will not furnish any of 
its credit information in response to any 
direct inquiry; 

(2) that such credit granter or its repre- 
sentatives will refer or report to ACBofA 
or to any credit bureau affiliated there- 
with any direct inquiry; 


(B) It is the purpose and intent of this 
Section IV that each credit granter subject 
hereto shall determine individually and for 
itself, and without any agreement or under- 
standing, written, oral or otherwise, with 
any other credit granter or with any credit 
bureau, whether to furnish credit informa- 
tion in response to any direct inquiry. 


y 
[Information To Be Furnished] 


(A) Defendant ACBofA is ordered and 
directed: 


(1) To mail a copy of this order by 
registered mail, return receipt requested, 
to each present and future member of its 
Board of Directors and Credit Bureau 
Division Committee, and to mail a copy 
of this order by regular mail to each 
of its present and future Credit Bureau 
Division members; 
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(2) To file with this Court and with 
the Attorney General or Assistant At- 
torney General in charge of the Antitrust 
Division, within sixty days after the date 
of this order, an affidavit setting forth 
the fact and manner of its compliance 
with this section; 

(3) To furnish, upon request, to any 
non-member credit bureau, a statement 
setting forth: 


(1) The then current prices set forth 
in the ACBofA Rules for inter-bureau 
reporting to be charged between credit 
bureau members of ACBofA for the 
purchase or sale of consumer credit 
reports or consumer credit information 
when such reports or information are 
exchanged between’ credit bureau mem- 
bers of ACBofA without the use of 
ACBofA inter-bureau coupons, and 


(2) The name and description then 
being used by ACBofA for each type 
of consumer credit report to which such 
prices relate. 


(4) To give notice to the Attorney 
General or the Assistant Attorney Gen- 
eral in charge of the Antitrust Division, 
in writing at least thirty days in advance 
of the effective date thereof, of any re- 
vision of any of the prices referred to in 
subsection (3) above. 


VI 
[Reporting Violations of Members | 


(A) When, for the first time, defendant 
ACBofA shall receive notice and have rea- 
sonable grounds to believe, that any credit 
bureau member of ACBofA has violated, or 
is violating, any of the provisions of this 
order, or any of the provisions of the Decree 
heretofore entered herein, dated October 
6, 1933, defendant ACBofA is ordered and 
directed, forthwith: 


(1) To advise such credit bureau mem- 
ber of ACBofA, by registered mail, return 
receipt requested, with a copy thereof to 
the Attorney General, that defendant 
ACBofA has received notice and has 
reasonable grounds to believe that such 
credit bureau member of ACBofA has 
violated, or is violating, the provisions 
of this order or the provisions of the 
Decree heretofore entered herein, dated 
October 6, 1933; 


(2) To take such steps as may be neces- 
sary to bring such offending credit bureau 
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member of ACBofA into full compliance 
with the provisions of this order and the 
Decree heretofore entered herein, dated 
October 6, 1933; 


(3) To advise such offending credit 
bureau member of ACBofA that any fur- 
ther violation by such offending credit 
bureau member may constitute grounds 
for the explusion of such offending credit 
bureau member from defendant ACBofA. 


(B) When defendant ACBofA shall re- 
ceive notice and have reasonable grounds to be- 
lieve that any credit bureau member of 
ACBofA has violated, or is violating, any 
of the provisions of this order, or any of 
the provisions of the Decree heretofore 
entered herein, dated October 6, 1933, for 
the second time or has failed to correct a 
previous violation, defendant ACBofA is 
ordered and directed forthwith to take such 
steps as may be necessary to expel such 
offending credit bureau member from mem- 
bership in defendant ACBofA, and shall 
advise the Attorney General of any such 
expulsion. 

(C) Any action taken by defendant 
ACBofA, or any failure by defendant 
ACBofA to take any action as hereinabove 
provided in subsections (A) and (B) of this 
Section shall not, in any manner, affect 
any action, criminal or otherwise, which 
may be taken by the United States against 
any such offending credit bureau member of 
ACBofA because of any alleged violation 
of the provisions of this order or of the 
Decree heretofore entered herein, dated 
October 6, 1933. 


VII 
[Purpose of Order] 


This order is made for the purpose of dis- 
posing of those points of coverage incorpo- 
rated herein and is not intended to apply 
to other issues which may be or become 
involved in these proceedings or which may 
grow out of the Decree of October 6, 1933 
herein, and is made without prejudice to 
any party in interest in respect of any other 
issue which may exist or may arise under, 
or growing out of said Decree. 


VIII 
[Prior Decree Amended] 


The provisions of the Decree entered 
herein October 6, 1933 are hereby amended 
to comply with the provisions of this order, 
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but, in all other respects, said Decree of 
October 6, 1933 shall remain and be in 
full force and effect. 


IX 
[Stipulation Expunged] 


The Stipulation heretofore filed herein, 
dated May 6, 1936, is expunged from the 
records of this case and the same held as 
though it had not been made. 


xX 
[Inspection and Compliance} 


For the purpose of securing compliance 
with this order and with the Decree hereto- 
fore entered in this case, dated October 6, 
1933, duly authorized representatives of the 
Department of Justice shall, upon written 
request of the Attorney General or of the 
Assistant Attorney General in charge of the 
Anti-trust Division made to any defendant 
at its principal office, and upon reasonable 
notice to any such defendant, be permitted: 

(a) Reasonable access during the office 
hours of such defendant, to any books, 
records, letters, correspondence, memoranda 
or other documents in the possession or 
under the control of any such defendant 
relating to any of the matters contained in 
this order or in the Decree heretofore en- 
tered herein, dated October 6, 1933; 

(b) Subject to any legally recognized 
privilege, and without any interference from 
any such defendant, to interview the princi- 
pal officers or employees of such defendant 
(who may have counsel present) regarding 
any such matters. 


For the purpose of securing compliance 
with and enforcement of, this order and 
with the Decree heretofore entered herein, 
dated October 6, 1933, any such defendant 
shall, upon written request of the Attorney 
General or the Assistant Attorney General 
in charge of the Antitrust Division submit 
such written reports relating to any of the 
matters contained in this order or in the 
Decree heretofore entered herein dated 
October 6, 1933, as from time to time may 
become necessary. 

No information obtained pursuant to the 
provisions of this Section shall be divulged 
by any such representative of the Depart- 
ment of Justice except (a) to a duly author- 
ized representative of such Department of 
Justice, or (b) in legal proceedings to 
which the United States shall be a party 
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brought for the purpose of enforcement 
of this order or of the Decree heretofore 
entered herein, dated October 6, 1933, or 
as otherwise may be required by law. 


XI 
[Jusisdiction Retained] 


Jurisdiction of this cause is retained for 
the purpose of enabling any of the parties 
hereto to apply to this Court for such 
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further orders and directions as may be 
necessary for the interpretation, modifica- 
tion or enlargement of any of the pro- 
visions of this order or of the Decree 
heretofore entered herein, dated October 
6, 1933, or for the enforcement of any of the 
provisions hereof and of the Decree here- 
tofore entered herein, dated October 6, 
1933, or the punishment of any violations 
hereof or of such Decree. 


[67,609] Westinghouse Electric Corporation v. Charles Appliances, Inc. 


In the Supreme Court of New York County, State of New York. Special Term, Part 


III. 130 N. Y. L. J. 1066. Dated November 12, 1953. 
New York Fair Trade (Feld-Crawford) Act 


Resale Price Maintenance—Enforcement of Established Price—Temporary Injunction 
—Sufficiency of Affidavits—A manufacturer was denied temporary injunctive relief against 
a retailer in a fair trade enforcement action where the manufacturer’s affidavits were not 
based on factual proof. Although two isolated violations were alleged, a sales slip for 
one of the alleged unlawful sales was not produced, and the affidavit concerning the other 
alleged unlawful sale did not indicate that the item purchased was manufactured by the 
plaintiff, or that the item was first class merchandise free from any defects and in no 


respect damaged or deteriorated in quality. 


See the Resale Price Maintenance Commentary, Vol. 2, J 7355; State Laws annota- 


tions, Vol. 2, { 8604.75. 


[Injunction Denied] 


Eber, Justice, [Jn full text]: Motion for 
injunction pendente lite is denied and tem- 
porary injunction contained in order to 
show cause is dissolved. Injunction is a 
drastic remedy and it is the established law 
that a clear case must be made out before 
it will be granted. 


[Alleged Fair Trade Violation] 


It is not the case at bar. It is the basic 
claim of the plaintiff that the defendant is 
advertising, offering for sale, and selling at 
retail Westinghouse Electric Corporation 
appliances, each of which is one of the 
appliances manufactured and sold by the plain- 
tiff at prices which are less than the mini- 
mum retail resale prices established by 
plaintiff, in alleged violation of the Feld- 
Crawford Fair Trade Act, the same being 
or constituting first class merchandise free 
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from any defects and in no respect dam- 
aged or deteriorated in quality. 


[Sufficiency of Affidavits] 


The fundamental affidavits upon which 
plaintiff relies herein are made by R. S. 
Kersh, a vice-president of plaintiff; Leo 
Nodelson, and Sol Simon; the latter two 
are employees of one Jack Weinstein, lo- 
cated at No. 11 West Forty-second street, 
Manhattan. These latter named persons 
were obviously sent to defendant’s place 
of business to make purchases to form the 
basis of this action and of the instant mo- 
tion, as well. In so far as the affidavit of 
Kersh is concerned, it is meaningless and 
is wholly devoid of any evidential value 
for on every imperative and basic feature 
it consists of pure hearsay, Its broad as- 
sertions have no factual basis whatever. 
Not the slightest justification exists for 
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granting the drastic relief sought on that 
affidavit. 

Said affiant appears to be aware of the 
lack of evidential value of his statements 
and refers to the affidavits of said Nodelson 
and Simon as support for the instant action 
and application. 


From the manner in which the moving 
papers present the application one would 
gather that the defendant has been, and is 
engaged in extensive and in continuous 
violation of the Fair Trade Act. Nothing of 
the sort is shown. Quite the converse, the 
utmost plaintiff submits is two isolated 
transactions, purchases alleged to be made 
of defendant, one by Nodelson, an electric 
toaster, who states he cannot show a re- 
ceipt therefor, giving as the reason that 
defendant stated that the article was fair 
traded and was being sold below its mini- 
mum established retail price. 


Defendant is thus unable to meet this 
but states it knows of no such sale. It is 
hard to accept this excuse of Nodelson for 
failure to produce a sales slip or receipt, for 
it is hardly likely such a statement would 
be made by defendant as is attributed to it 
by him, particularly so, as Simon had no 
difficulty at all in obtaining a sales slip 
(Photostatic Exhibit), when he requested 
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it when he purchased an electric iron. It is 
to be noted that there is nothing whatever 
to indicate it was an iron of plaintiff's man- 
ufacture, or as to its condition, or that it 
was first class merchandise free from any 
defects and in no respect damaged or deter- 
iorated in quality. 


Kersh knows nothing about it whatever; 
he refers to the affidavits of Nodelson and 
Simon as to the condition and quality of the 
toaster and iron, and concludes that “As 
appears” by their affidavits “the appliances 
purchased from the defendant constitute 
first class merchandise free from any de- 
fects and are in no respect damaged or 
deteriorated in quality.” 


The affidavits of Nodelson and Simon, of 
like pattern, disclose no such state of facts. 
Quite the contrary, they make no such posi- 
tive assertion but are cautious in that re- 
gard, merely believe this to be so—“I 
verily believe,’ indulging inconjecture and 
supposition. 


Where drastic injunctive relief is sought 
the application should rest on factual proof 
and not in the realm of conjecture, suppo- 
sition and conclusions, which; when ana- 
lyzed, is all that the moving papers amount to. 


Settle order. 


[67,610] Union Carbide & Carbon Company v. E. J. Korvette Company, Inc. 


In the Supreme Court of Westchester County, State of New York. 130 N. Y. L. J. 


1074. Dated November 12, 1953. 


New York Fair Trade (Feld-Crawford) Act 


Resale Price Maintenance—Enforcement of Established Price—Temporary Injunction 
—Necessary Proof—A motion for a temporary injunction was granted in a fair trade 
enforcement action where it appeared from the moving papers that a valid fair trade con- 
tract existed, that the defendant had notice of the contract, and that the defendant had 
been selling in violation of the contract. 


See the Resale Price Maintenance Commentary, Vol. 2, § 7355; State Laws annota- 
tions, Vol. 2, { 8604.69. 


For the plaintiff: Clark, Gagliardi, Dillon and Gallagher, White Plains, New York. 
For the defendant: Edwin H. Friedman, New York, New York. 


described in section 369-b exists and that 
the defendant had notice thereof and has 
been selling in violation thereof, All the 
necessary conditions of the statute are fully 
met. The motion for temporary injunction 
is granted. Submit order on two days’ notice. 


[Injunction Granted] 
GALLAGHER, Justice [Jn full text]: This is 
a motion for a temporary injunction under 
Article XXIV-A, the General Business Law 
known as the Fair Trade Law. It appears 
from the papers that a contract such as 
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[| 67,611] United States v. Boston Market Terminal Co., et al.[*] 


In the United States District Court for the District of Massachusetts. Civil Action 
No. 6070. Dated October 8, 1951, as modified by Order dated October 1, 1953. 


Case No. 872 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


} Consent Decree—Modification—Deletion of Contingent Provision—Addition of Per- 
missive Provision—Transportation and Sale of Fruits and Vegetables.—A consent decree 
was modified by the deletion of a provision which provided that during the period of time 
between the entry of the decree and the entry of a decree against a railroad, specified pro- 
visions of the decree shall not be deemed to enjoin certain practices. It was further pro- 
vided that subsequent to such period of time, the specified provisions shall be in full force 
and effect provided the decree against the railroad prohibits a certain practice. 


A newly added provision provided, in substance, that nothing contained in a specified 
section of the decree shall be deemed to (1) prohibit the terminal and receivers from 
adopting and enforcing such reasonable rules and regulations as are necesary for the orderly 
receipt, unloading, and handling of fruit and vegetable produce delivered by truck, or 
from making reasonable charges for the unloading and handling of such produce; or (2) 
require the terminal or receivers to receive such produce by truck in the event that such 
receipt becomes economically improvident. The procedure for determining when such 
receipt becomes economically improvident was set forth. Also, it was provided that 
nothing contained in the decree shall be deemed to prohibit the terminal and receivers 
from adopting and enforcing, where reasonably necessary in connection with a bona fide 
labor dispute, a rule or vote requiring the cessation of the receipt or delivery of produce 
by truck, during the continuance of such labor dispute. 


See the Sherman Act annotations, Vol. 1, § 1210.501, 1220.185, 1540.19, 1550.21, 1590. 


For the plaintiff: H. G. Morison, Assistant Attorney General; Gerald J. McCarthy 
and Sigmund Timberg, Special Assistants to the Attorney General; William D. Kilgore, 
Jr. and Alfred M. Agress, Trial Attorneys; and George F. Garrity, United States Attorney. 


On the modification of October 1, 1953: Stanley N. Barnes, Assistant Attorney Gen- 
eral; Gerald J. McCarthy, Special Assistant to the Attorney General; Anthony Julian, 
United States Attorney; and Alfred M. Agress, Trial Attorney. 


For the defendants: George Alpert for Boston Market Terminal Co., Boston Tomato 
Co., Inc., Chapin Bros., Inc., Colley Woods Co., Community Produce Co., E. H. Kingman 
Co., Eaton and Eustis Co., Kingman and Hearty, Inc. Lord and Spencer Co., S. Strock 
and Co., Samuel J. Shallow Co., Sands Furber and Co., Inc., Sawyer and Co., Inc., Sweeney 
Lynes and Co., Inc., W. H. Butler and Co., Inc., Winn Ricker and. Co:, Inc.,. Henry E. 
Dodge, Joseph A. Novelline, Andrew D’Arrigo, Anthony J. Dimare, Dominic F. Dimare, 
Harvey J. Gustin, J. Ernest Gustin, Joseph E. Almeder, John Scalia, Dennis J. Halloran, 
Ralph L. Gustin, William F. Coady, Francis J. Reardon, Phillip Strazzulla, Frank Strazzulla, 
and Dominic Strazzulla; Hubert C. Thompson for Louis Sharaf; I. J. Silverman for Mercantile 
Produce Co.; John L. Saltonstall, Jr., for S. Albertson Co., Inc.; Amos L. Taylor for York 
and Whitney Co.; and John Finelli for Peter P. Volante. 


On the modification of October 1, 1953: George Alpert, Hubert C. Thompson, and 
Amos L. Taylor represented the same defendants as indicated in the above listing. Gerald 
T. O’Hara for S. Albertson Co., Inc. The order modifying the decree was signed for 
the Mercantile Produce Co. by its President, Anthony J. Sarno. 


Modifying the consent decree entered in the U. S. District Court, District of Massa- 
chusetts, 1950-1951 Trade Cases { 62,927. 


[* Order of Dismissal, dated October 1, 1953, of America against the defendant New York, 
William T. McCarthy, District Judge, provided New Haven & Hartford Railroad Company in 
as follows: ‘‘In accordance with Stipulation of the above-entitled and numbered action is dis- 
Dismissal, the Complaint of the United States missed without prejudice.’’] 
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Final Judgment 


Sweeney, District Judge: [Jn full text] 
Plaintiff, United States of America, having 
filed its Complaint herein on October 15, 
1946, all the undersigned defendants having 
appeared and filed their answers to such 
Complaint denying the substantive allega- 
tions thereof, and said defendants and 
plaintiff by their attorneys having severally 
consented to the entry of this Final Judg- 
ment without trial or adjudication of any 
issue of law or fact herein and without ad- 
mission by any of said defendants in respect 
of any such issue: 

Now, therefore, before any testimony has 
been taken herein and without trial or ad- 
judication of any issue of fact or law herein 
and upon the consent of all the parties sig- 
natory hereto, it is hereby 


Ordered, adjudged and decreed as follows: 


I 
[Sherman Antitrust Act] 


This Court has jurisdiction of the parties 
signatory to this Final Judgment and over 
the subject matter hereof. The complaint 
states a cause of action against the under- 
signed defendants under Sections 1 and 2 
of the Act of Congress of July 2, 1890, 
entitled “An Act to Protect Trade and 
Commerce Against Unlawful Restraints 
and Monopolies,’ commonly known as the 
Sherman Act, as amended. 


II 
[Definitions] 


As used in this Final Judgment: 

(A) “BMT” shall mean the defendant 
Boston Market Terminal Company; 

(B) “New Haven” shall mean the de- 
fendant, the New York, New Haven & 
Hartford Railroad Company; 


(C) “Defendant Receivers” shall mean 
those persons named in the Complaint herein 
as defendants and members of BMT; 


(D) “Terminal” shall mean the physical 
structure and facilities used, owned or leased 
by BMT for the purpose of unloading, dis- 
playing and selling fruit and vegetable 
produce; 

(E) “Receiver” shall mean any person to 
whom fruit or vegetable produce is forwarded 
for wholesale in private transactions; 


(F) “Wholesale” shall mean the sale of 
fruit and vegetable produce by receivers in 
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quantities of not less than ten packages to 
jobbers or retailers for resale; 

(G) “Member” shall mean a receiver au- 
thorized to use the facilities of the Terminal ; 

(H) “Final Judgment against New Haven” 
shall mean a judgment terminating this ac- 
tion against defendant New Haven, not sub- 
ject to further review; 

(1) “Person” shall mean an individual, 
partnership, corporation, association or any 
other legal entity. 


Ill 
[Applicability of Judgment] 


The provisions of this Final Judgment 
applicable to any undersigned defendant shall 
apply to such defendant, its successors and 
assigns, and to each of its officers, directors, 
agents, employees and to all other persons 
acting or claiming to act under, through or 
for such defendant. 


IV 


[Restrictive Rules and Practices 
Prohibited] 


(A) Defendant BMT and defendant re- 
ceivers are jointly and severally enjoined 
and restrained from adhering to, promul- 
gating, adopting or enforcing any rule or 
regulation governing the use of the Ter- 
minal which is not in conformity with the 
terms of this Final Judgment; 


(B) Defendant BMT and defendant re- 
ceivers are jointly and severally enjoined 
and restrained from adhering to, promulgat- 
ing, adopting or enforcing any rule or regu- 
lation governing the use of the Terminal or 
taking any action for the purpose or with 
the effect of: 


(1) Requiring any member to consign 
or direct the shipment of any, some or 
all of the produce of such member to the 
Terminal or any other designated place 
or locality, 

(2) Restraining in any manner the right 
of any member to engage in any type of 
business activity outside the Terminal, or 
to choose any place to engage therein, 

(3) Requiring the payment by any mem- 
ber of any charge which is discriminatory 
in favor of one member against another. 


[V] 


[Agreements With Third Persons 
Prohibited] 


(A) Defendant BMT and defendant re- 
ceivers are jointly and severally enjoined 
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and restrained from entering into, agreeing 
to or furthering any contract, agreement or 
understanding with any person not a mem- 
ber of the Terminal, or which does not do 
business at the Terminal, having the pur- 
pose or effect of regulating or fixing any of 
the rules, regulations or practices of mem- 
bers of the Terminal, except those required 
by governmental agency. 


VI 


[Denial of Membership—Report to 
Attorney General] 


(A) Defendant BMT is hereby enjoined 
and restrained from refusing to admit as 
a member any person desiring to act as a 
receiver at the Terminal, except upon the 
ground that the applicant is not financially 
responsible or that the facilities of the Ter- 
minal are inadequate. 

(B) Defendant BMT is hereby ordered 
and directed to make every reasonable effort 
and take whatever steps are reasonable or 
appropriate to maintain (if economically 
provident) space and facilities on property 
of the defendant New Haven adequate to 
accommodate additional members. 

(C) In the event that the defendant BMT 
denies membership to any applicant upon 
the ground that the facilities of the Terminal 
are inadequate to accommodate additional 
members, defendant BMT shall notify the 
Attorney General, stating the basis therefor. 
If the Attorney General is not satisfied as 
to such denial of membership, he shall so 
notify defendant BMT and defendant BMT 
shall present a petition to this Court, and 
evidence in support thereof, to establish that: 


(1) Existing space and facilities will 
not in view of seasonal variations permit 
efficient operation if the application is 
granted, and 

(2) the defendant BMT has complied 
with the foregoing requirements of sub- 
section (B) above, 


the Attorney General shall have the right 
to be heard, and both parties shall abide 
by the determination of the court therein. 


VII 
[Acting as Receiver or in Other 
Business Activity Prohibited] 


Defendant BMT is hereby enjoined and 
restrained from directly or indirectly acting 
as a receiver of fruit or vegetable produce, 
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or engaging in any business activity other 
than that presently conducted by defendant 
BMT in the operation and maintenance of 
the Terminal which is inconsistent with the 
provisions of this Final Judgment. 


VIlIl 


[Cancellation of Provision in Lease 
Contract] 


Defendant BMT is ordered and directed 
to cancel forthwith paragraph 11 of the 
lease contract between BMT and New Haven, 
dated October 23, 1928, and defendant BMT 
is enjoined and restrained from entering into, 
performing, enforcing, adopting, adhering to, 
maintaining or furthering or claiming any 
rights under any contract, agreement, under- 
standing, plan or program for the purpose of 
continuing or renewing said paragraph 11. 


IX 


[Transportation Restrictions and Other 
Practices Prohibited] 


Defendant BMT and defendant receivers 
are jointly and severally enjoined and re- 
strained from entering into, adhering to or 
claiming any rights under any contract, 
agreement or understanding with any per- 
son other than said defendants which has 
the purpose or effect of: 


(A) Restraining in any manner the right 
of any member to use any type of trans- 
portation in receiving, selling or shipping 
fruit or vegetable produce, except as to 
transportation of samples; 

(B) Giving any such person any control 
over or voice in the operations of BMT or 
its members while acting as receivers at 
the Terminal; 


(C) Permitting any such person to use 
any of the display or selling space or plat- 
form space of the Terminal for purposes other 
than as a receiver of fruit or vegetable 
produce; 


(D) Subjecting BMT or its members to 
any charge, directly or indirectly, for using 
or to refrain them from using any particu- 
lar type of transportation to bring fruit and 
vegetable produce into the Terminal or to 
move it out of the Terminal, or requiring 
BMT or its members to order any particular 
routing in order to increase charges which 
may be made by such person. A routing 
required by a governmental agency is not 
construed to be in this subsection (D). 
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[Restrictions on Use of Terminal and 
Type of Transportation Prohibited] 


(A) Defendant BMT and defendant re- 
ceivers are jointly and severally hereby en- 
joined and restrained from promulgating, 
adopting or enforcing any rule or regulation 
governing the use of the Terminal, or taking 
any action for the purpose or with the effect 
of restricting the right of any member to 
receive, sell, or ship fruit and vegetable pro- 
duce by truck, wagon or any other type of 
conveyance; 


(B) Defendant receivers and each of them 
are hereby enjoined and restrained from en- 
tering into any contract, agreement, or un- 
derstanding with any other defendant or any 
other person to use or refrain from using 
any specified type of transportation. 


2G bbl 
(A) Nothing in the foregoing provisions 
of Section X shall be deemed to: 


(1) Prohibit defendant BMT and defend- 
ant receivers from adopting and enforcing 
such reasonable rules and regulations as 
are necessary for the orderly receipt, un- 
loading and handling of fruit and vege- 
table produce delivered by truck, or from 
making reasonable charges for the un- 
loading and handling of such fruit and 
vegetable produce; 


(2) Require defendant BMT or defend- 
ant receivers to receive fruit and vegetable 
produce by truck in the event that such 
receipt becomes economically improvident, 
provided, however, in any such event de- 
fendant BMT shall notify the Attorney 
General thereof. If the Attorney General 
is not satisfied that receipts by truck have 
become economically improvident he shall 
so notify the defendant BMT, and the 
defendant BMT shall present a petition to 
this Court and evidence in support thereof 
to establish that the business of receiving 
fruit and produce by truck has become 
economically improvident to it. 


(B) Nothing in this Final Judgment shall 
be deemed to prohibit defendant BMT and 
defendant receivers from adopting and en- 
forcing, where reasonably necessary in con- 
nection with a bona fide labor dispute, a 
rule or vote requiring the cessation of the 


[* By an order dated October 1, 1953, William 
T. McCarthy, District Judge, Section XI was 
stricken in its entirety, and in place of the 
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receipt or delivery of fruit and vegetable 
produce by truck, during the continuance 
of such labor dispute. 


XII 
[Visitation and Compliance] 


For the purpose of securing compliance 
with this Final Judgment, duly authorized 
representatives of the Department of Jus- 
tice, upon written request of the Attorney 
General or an Assistant Attorney General, 
and on reasonable notice to the defendant 
made to its principal office, be permitted 
access during the office hours of such de- 
fendant, to all books, ledgers, accounts, 
correspondence, memoranda and other rec- 
ords and documents in the possession or 
under the control of such defendant relating 
to any matters contained in this Judgment, 
and subject to the reasonable convenience 
of said defendant, and without restraint or 
interference from it, to interview officers 
or employees of the defendant, who may 
have counsel present, regarding any such 
matters, and, upon request, any defendant 
shall submit such reports as from time to 
time may be necessary to the enforcement 
of this Judgment. No information obtained 
by the means provided in this section XII 
shall be divulged by any representative of 
the Department of Justice to any person 
other than a duly authorized representative 
of such Department, except in the course 
of legal proceedings to which the United 
States is a party for the purpose of securing 
compliance with this Judgment or as other- 
wise required by law. 


XII 
[Jurisdiction Retained] 


Jurisdiction is retained for the purpose of 
enabling any of the parties to this Jude- 
ment to apply to this Court at any time for 
such further orders and directions as may 
be necessary or appropriate for the construc- 
tion or carrying out of this Judgment, for 
the modification or termination of any of the 
provisions thereof, and for the purpose of 
the enforcement of compliance therewith 
and the punishment of- violations thereof. 


It is expressly understood, in addition to 
the foregoing, that the plaintiff may, upon 
reasonable notice, at any time after entry 


section, the above Section XI was inserted. It 
was further provided that the order shall in no 
wise affect any other provisions of the decree.] 
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of this Final Judgment, apply to this Court 
for modifications of any of the terms herein 
to prevent any discrimination among mem- 
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bers resulting, directly or indirectly, from 


ownership or use of capital stock of de- 


fendant BMT. 


[] 67,612] Q-Tips, Inc. v. Johnson & Johnson. 


Q-Tips, Inc. v. Johnson & Johnson. 


In the United States Court of Appeals for the Third Circuit. Nos. 11,004 and 11,005. 


Argued May 8, 1953. Filed October 20, 1953. 


Appeals from the United States District Court for the District of New Jersey. 


Sherman Antitrust Act 


Sherman Act as a Defense—Patent Infringement Suit—Defense and Counterclaim Not 
Established.—A trial court holding that a defendant in a patent infringement suit failed to 
establish its defense and counterclaim that the plaintiff violated the antitrust laws was 


affirmed. 


See the Sherman Act annotations, Vol. 1,  1660.275. 

For the appellant: W. Brown Morton, New York, N. Y., for Q-Tips, Inc. 

For the appellee: Arnold S$. Worfolk, New Brunswick, N. J., for Johnson & Johnson. 
Before GoopricH, McLAUGHLIN and KaLopner, Circuit Judges. 


Opinion of the Court 
[Antitrust Defense and Counterclaim Fail] 


KALODNER, Circuit Judge [Jn full text ex- 
cept for the omission of that portion of the 
opinion relating to patent infringement tndi- 
cated by asterisks]: These appeals relate to 
the plaintiff's patent, No. 1,921,604’ which, 
briefly stated, is an apparatus for automatically 
manufacturing medical swabs, i.e. sticks with 
wads of cotton on one or both ends. The 
plaintiff charged infringement, and put in 
issue Claims 1 to 10, inclusive, 16, 21, 22 
and 23 of the patent. In addition to assert- 
ing invalidity and non-infringement, the de- 
fendant, by way of defense and counterclaim, 
raised issues of misuse, unfair competition 
and illegal restraint. 

The District Court held that, of the claims 
put in issue, 9, 10 and 21 were valid, but that 
these were not infringed. The plaintiff does 
not now raise an issue as to the latter hold- 
ing. The District Court further held that 
the other claims in issue were invalid. From 
this judgment the plaintiff appeals at our 
No. 11,004. 


The District Court also held that the de- 
fendant’s charges of violation of the anti- 
trust laws and other unlawful activities failed. 
108 F. Supp. 845 (1952). From this judg- 
ment the defendant cross-appealed at our 
No. 11,005. 


We see no necessity for repeating at length 
the description of the claims in issue, and 
we rely upon the clear and accurate exposi- 
tion by the District Court. The plaintiff re- 
stricts its appeal to an issue of law, whether 
on the facts as found, the District Court 
erred in its conclusion of law with respect 
to the validity of the combination claims 
(Claims 1 to 8 inclusive, 16, 22 and 23). 


x OK 


Finally, with respect to defendant’s asser- 
tion by way of defense and counterclaim, of 
plaintiff's unclean hands and monopolistic 
conduct, we conclude that as to the facts, 
the record supports the findings of the Dis- 
trict Court; as to the law, we agree with its 
determination. 


1 This patent has expired since the commence- 
ment of these proceedings. 
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{ 67,612 


Number 280—86 


68,930 Court Decisions et, 
Sunbeam Corp. v. Charles Appliances, Inc. 
[7 67,613] Sunbeam Corporation v. Charles Appliances, Inc. 


In the United States District Court for the Southern District of New York. Civ. 
57-53. Filed November 9, 1953. 


Miller-Tydings Act, McGuire Act, and New York Fair Trade (Feld-Crawford) Act 


Resale Price Maintenance—Injunction Against Non-Signer Under Miller-Tydings 
Act—Motion To Vacate Injunction—Schwegmann Decision.—An injunction against a 
non-signer of a fair trade contract was not vacated where the non-signer contended that it 
should be relieved from the restraint because the United States Supreme Court held, after 
the injunction was issued, that the Miller-Tydings Act did not permit the enforcement of 
fair trade prices against non-signers. At the time the injunction was issued, it was ac- 
cepted law that non-signers were bound by fair trade contracts. Mere changes in 
decisional law will not support the vacation of a decree. The circumstances of the party 
must so have changed as to make it equitable to do so. In view of the enactment of the 
McGuire Act, which was passed for the purpose of overcoming the Supreme Court’s 
decision, the position of the non-signer was not so different from what it was when the 
injunction was issued as to make it equitable to vacate the injunction. Furthermore, it was 
indicated that the non-signer intended to violate the New York Fair Trade Act if the 


judgment was vacated. 


See the Resale Price Maintenance Commentary, Vol. 2, § 7306, 7362; State Laws 


annotations, Vol. 2, | 8604. 


For the plaintiff: Rogers, Hoge and Hills, New York, N. Y. 
For the defendant: Isidor Edward Leinwand, New York, N. Y. 


Opinion 
[Motion To Vacate Fair Trade Injunction] 


SUGARMAN, District Judge [Jn full text]: 
Defendant Charles Appliances, Inc., moves 
to vacate an injunction entered by this 
court on July 25, 1950 on consent. 


The injunction restrains the defendant 
and its officers, directors, employees, serv- 
ants, agents, attorneys, successors and as- 
signs and all persons acting in privity with 
it or them from 


“directly or indirectly advertising, offer- 
ing for sale or selling goods bearing 
plaintiff's trademarks for prices less than 
those set forth in fair trade contracts in 
legal force and effect between plaintiff 
and retail distributors of electrical ap- 
pliances in the State of New York or 
any schedule of minimum prices attached 
thereto or in any supplemental schedules 
of minimum prices issued from time to 
time thereafter and made a part thereof, 
and from otherwise violating the terms 
and conditions of said fair trade contracts.” 


[Law at Time Injunction Issued] 


At the time of the entry of this decree, 
the law was accepted to be that a non- 
signatory retailer was bound by the price- 


fixing terms of a “fair trade’ agreement 
made by any other retailer with a distribu- 
tor of certain specified commodities. De- 
fendant had not signed a price-fixing 
agreement with the plaintiff, but, relying 
upon what was considered the law at that 
time, it consented to the entry of a final 
injunction in plaintiff's favor. 


[Schwegmann Decision] 


Thereafter, the Supreme Court, in Schweg- 
mann Bros. v. Calvert Distillers Corb.; held 
that the Miller-Tydings Act? did not save 
state “fair trade” laws from the condemna- 
tion of the Sherman Act®* insofar as such 
state laws purported to bind non-signers to 
minimum resale price-fixing agreements. 


Defendant now contends that it ought to be 
relieved from the restraint imposed by the con- 
sent decree entered before the Schwegmann 
decision was rendered. 


[Unreasonable Delay Preciudes Relief] 


The order to show cause herein, failing 
to comply with the requirement of this 
district * that it cite the rule or statute pro- 
ceeded under, it is assumed that relief is 
being sought under F. R. Civ. P. 60 (b) 


1 [1950-1951 TRADE CASES { 62,823] 341 U. S. 
384. 
2 Aug. 17, 1937, Ch. 690, 50 Stat. 693. 
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3 July 2, 1890, Ch, 647, 26 Stat. 209. 
1 Headnote, motion calendar, New York Law 
Journal. 
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(5) or (6). An application thereunder must 
be “made within a reasonable time.’’ The 
Schwegmann case was decided by the Su- 
preme Court on May 21, 1951. The instant 
motion was first noticed for October 13, 
1953. The twenty-nine month delay was so 
unreasonable as to preclude the relief sought.* 


[Requirements for Relief] 


But, assuming the time to seek relief 
unlimited, the movant may nevertheless not 
prevail. The mere change in decisional 
law upon which a permanent injunction was 
granted, in and of itself, will not support 
the opening or modification of the decree. 
The circumstances and situation of the par- 
ties must so have changed as to make it 
equitable to do so.® This indispensable 
ingredient is lacking in the case at bar. 


[McGuire Act Overcomes Decision] 


The McGuire Act’ was enacted in 1952 
to overcome the effect of the Schwegmann 
decision, by providing that nothing in the 
Sherman Act shall prevent the enforcement 
of rights created by state “fair trade” acts 
against persons who have not signed price 
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fixing agreements. An uncontradicted affidavit 
of one of plaintiff’s shoppers indicates that de- 
fendant has evidenced the intent to violate the 
New York “fair trade’ law® if this motion 
is granted. 


In fact, the moving affidavit practically 
confesses that motive.” 


The McGuire Act has been held consti- 
tutional.” 


[Relief Not Necessary] 


In essence, therefore, the movant’s posi- 
tion is that it be relieved of restraint to 
enable it to again engage in a practice that 
could be promptly restrained. It thus fails 
to sustain its burden of establishing that the 
position of the parties is now so different 
from what it was when the injunction was 
granted as to make it equitable to grant the 
relief sought. 


The time and energy of counsel and the 
court should not be dissipated in a circuit 
of litigation that will result in the parties 
finding themselves in the same position in 
which they are today. 


Motion denied. 


[7 67,614] United States v. National Football League; Chicago Bears Football Club, 


Inc.; Chicago Cardinals Football Club, Inc.; Cleveland Browns, Inc.; Detroit Football 
Company; Green Bay Packers, Inc.; Los Angeles Rams Football Club; New York Foot- 
ball Giants, Inc.; Joseph M. “Ted” Collins, doing business as New York Yanks; The 
Philadelphia Eagles, Inc.; Pittsburgh Steelers Sports, Inc.; Pro-Football, Incorporated; 
and San Francisco ’49ers. 

In the United States District Court for the Eastern District of Pennsylvania. Civil 
Action No. 12808. Filed November 12, 1953. 


Case No. 1110 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Federal Antitrust Laws—Application of Laws to Professional Football—Radio and 
Television Restrictions—Baseball Decisions Distinguished.—A Government antitrust ac- 
tion charging professional football clubs and a football league with entering into an agree- 


5 Morse-Starrett Products Co, v. Steccone, 205 
F. 2d 244. 

© 136 A. 17 RR. (69; 

7 July 14, 1952, Ch. 745, 66 Stat. 631. 

8 New York General Business Law, § 369-b. 

9 It states ‘‘that the defendant herein is bound 
by an injunction which is based upon uncon- 
stitutional law and is limited in the transaction 
of its business as a result of such injunction. 
Others in business similar to that of your 
deponent, who were not sued prior to the 
Schwegemann [sic] decision, are now in a posi- 
tion to compete unfavorably with your de- 
ponent, since they do not have the whip of an 
injunction against them.”’ 
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[Note: ‘‘The Schwegmann opinion involved 
no constitutional question. ... The Schwege- 
mann case related to the interpretation of the 
Sherman Anti-Trust Act as amended by the 
Miller-Tydings Act. .. .’, Schwegmann Bros. 
Giant Super Markets et al. v, Bli Lilly & Co., 
5 Cir. [1953 TRADE CASES f 67,516] 205 F. 2d 
788 at 791.] 

0 Schwegmann Bros. Giant Super Markets 
et al. v. Hli Lilly & Co., 5 Cir. [1953 TRADE 
CASES { 67,516] 205 F. 2d 788; cert. den. 22 
L. W. 3102 (10-20-53) 346 U. S. —. 
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ment to restrain the broadcasting and telecasting of professional football games will not 
be dismissed on the contention that professional football is not commerce or interstate 
commerce. Since the league’s by-laws impose substantial restraints on the radio and 
television industry, which are in interstate commerce, it is immaterial whether or not pro- 
fessional football by itself is commerce or interstate commerce. The Supreme Court’s 
decisions that professional baseball is a sport and not interstate commerce are not con- 
trolling in the present case, since the only restriction alleged in the baseball cases was in 
the internal operation of baseball itself. 


See the Sherman Act annotations, Vol. 1, J 1021.539, 1021.582, 1610.290. 


Contracts in Restraint of Trade—Football Clubs—Restriction on Telecasting of Games 
into Home Territories When Home Team Playing—Legality—A by-law of a football 
league (agreed to by member football clubs) which prevents the telecasting of outside 
games into the home territories of other teams on days when the other teams are playing 
at home is a reasonable restriction and a legal restraint of trade. Because of the nature of 
professional football, it is essential that rules be passed to help the weaker clubs in their 
competition with the stronger ones and to keep the league in fairly even balance. Under 
the restriction, the competitive position of the weaker teams is improved, while the com- 
petitive position of the stronger teams is weakened. Reasonable protection of home game 
attendance, which is adversely affected by telecasts of games into home territories, is 
essential to the existence of the individual clubs, without which there can be no league and 
no professional football as it exists today. Furthermore, the restriction makes possible 
competition in the sale and purchase of television rights in situations in which the 
restriction does not apply. 


See the Sherman Act annotations, Vol. 1, § 1220.501, 1220.508. 


Contracts in Restraint of Trade—Football Clubs—Restriction on Telecasting Games 
in Home Territories When the Home Teams Are Playing Out-of-Town—Legality—A by- 
law of a football league (agreed to by member football clubs) which prevents the telecast- 
ing of outside games in home territories when the home teams are playing away games is 
an unreasonable and illegal restraint of trade. ‘This restriction cannot serve to protect 
gate attendance at the away game, and there is no gate attendance to be harmed in the 
home area. There is no factual justification for this by-law’s suppression of competing 
telecasts of games. 


See the Sherman Act annotations, Vol. 1, § 1220.501. 


Contracts in Restraint of Trade—Football Clubs—Restriction on Radio Broadcasts of 
Games into Home Territories of Other Clubs—Legality——A by-law of a football league 
(agreed to by member football clubs) which prevents the broadcasting by radio of outside 
games in home territories on days when the home teams are playing at home and on days 
when the home teams are playing away games and are either telecasting or broadcasting 
them in their home territories is illegal. There is no factual justification for the by-law’s 
territorial restrictions on the sale of radio broadcasting rights. Also, there is no evidence 
indicating any adverse effect of radio broadcasts of outside games in the home territory 
of another club. Granting monopoly rights to broadcasts of away games enhances the 
value of such rights to purchasers, but has no significant effect on attendance at football 
games. 


See the Sherman Act annotations, Vol. 1, J 1220.501. 


Contracts in Restraint of Trade—Individual’s Power To Prevent Football Broadcasts 
and Telecasts—Legality—aA by-law of a football league (agreed to by member football 
clubs) which gives the league commissioner unlimited and arbitrary power to prevent the 
broadcasting and telecasting of any and every football game is illegal because the commis- 
sioner has the power to enforce radio and television restrictions which have been held 
illegal. Therefore, the enforcement of this by-law will be enjoined in such a way that the 
commissioner will be prohibited from exercising his power for the purpose of effecting and 
maintaining territorial restrictions held to be illegal. 


See the Sherman Act annotations, Vol. 1, § 1220.501. 
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For the plaintiff: William L. Maher, U. S. Department of Justice, Antitrust Division, 
Philadelphia, Pa., and W. Wilson White, United States Attorney, Philadelphia, Pa. 


For the defendants: Francis J. Myers, Thomas Hart, Cornelius C. O’Brien, Alfred W. 
Putnam, Harry Shapiro, and Hirsch W. Stalberg, all of Philadelphia, Pa. 


For a prior decision of the U. S. District Court, Eastern District of Pennsylvania, see 


1953 Trade Cases § 67,522. 
Opinion 
[By-Laws of Football League] 


Grim, District Judge [In full text except 
for the Findings of Fact and Conclusions of 
Law]: Article X of the by-laws of the 
National Football League provides that no 
club shall cause or permit a game in which 
it is engaged to be telecast or broadcast by 
a station within 75 miles of another League 
city on the day that the home club of the 
other city is either playing a game in its 
home city or is playing away from home 
and broadcasting or televising its game by 
use Of a station within 75 miles of its home 
city, unless permission for such broadcast 
or telecast is obtained from the home club. 
The evidence is uncontradicted that it is 
the general policy of the clubs to refuse to 
permit the broadcasting or televising of 
“outside games’’* in their home territories 
and that such permission has seldom been 
granted. Most League games, particularly 
regular season games, are played on Sun- 
days, and since the teams, when they are 
not playing at home, almost always either 
broadcast or televise their “away games” ® 
in their home territories, the restrictions 
of Article X effectively prevent “live” broad- 
casts or telecasts * of practically all outside 
games in all the home territories. 


[By-Laws Constitute a Contract] 


The government has filed this action seek- 
ing an injunction against the enforcement 
of the provisions of Article X, contending 
that they are illegal under the Sherman Act, 
15 U.S. C. Sec. 1 et seg., which provides: 


“Sec. 1. Every contract, combination 
or conspiracy in restraint of trade 

or commerce among the several states 
is hereby declared to be illegal...” 


The by-laws have been agreed to by all 
the League members and are binding upon 
all of them. They clearly constitute a con- 
tract within the meaning of the word as it 
is used in the Sherman Act. Associated 
Press uv. United States [1944-1945 Trape 
CASES { 57,384], 326 U. S. 1, 8. 


[Applicable Provisions] 


An analysis of the provisions of Article 
X and of the evidence pertaining thereto 
shows that Article X contains four basic 
provisions material to this antitrust suit. 
(1) It prevents the telecasting of outside 
games into the home territories of other 
teams on days when the other teams are 
playing at home. (2) It prevents the tele- 
casting of outside games into the home 
territories of other teams on days when the 
other teams are playing away from home 
and permitting the telecast of their games 
into their home territories. (3) It prevents 
the broadcasting by radio of outside games 
into the home territories of other teams 
both on days when the other teams are 
playing at home and on days when the 
other teams are playing away from home 
and are permitting the games to be broad- 
cast or televised into their home territories. 
(4) It gives the Football Commissioner an 
unlimited power to prevent any and all 
clubs from televising or broadcasting any 
or all of its or their games. Since the facts 
in reference to each of these provisions 


1 The following special provisions create ex- 
ceptions to the general 75-mile rule: In the 
case of the Green Bay Packers the home terri- 
tory includes all of Milwaukee County, which 
covers an area more than 75 miles from Green 
Bay. When League cities are within 100 miles 
of each other the territorial right of each 
extends to half the distance between the cities 
(e. g. New York and Philadelphia; Washington 
and Baltimore). Either club in Chicago (Cardi- 
nals or Bears) may permit broadcasting (but 
not telecasting) of its own games in Chicago 
without limitation. 

2An ‘‘outside game’’ is a game which is 
played outside the home territory of a particu- 
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lar home club and in which that home club 
is not a participant. 

3An “away game’’ is a game played by a 
particular home club outside of its own home 
territory. 


4 “Tive’’ telecasts are telecasts made simulta- 
neously with the playing of the game as 
contrasted with movies of the game telecast 
subsequent to the playing of the game. ‘‘Live”’ 
broadcasts are radio broadcasts made simul- 
taneously with the playing of the game as con- 
trasted with sound recordings or transcriptions 
broadcast after the game has been played. 
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present somewhat different antitrust law 
problems, they will be considered separately. 


[First Restriction] 


Is the provision which prevents the tele- 
casting of outside games into the home 
territories of other teams on days when 
the other teams are playing at home illegal? 


[Allocation of Marketing Territories] 


There can be little doubt that this provi- 
sion constitutes a contract in restraint of 
trade. The market for the public exhibition 
of football no longer is limited to the spec- 
tators who attend the games. Since the 
advent of television and radio, the visual 
and aural projections of football games can 
be marketed anywhere in the world where 
there are television or radio facilities to 
transmit and receive them. When a foot- 
ball team agrees to restrict the projection 
of its games in the home areas of other 
teams it thereby cuts itself off from this 
part of its potential market. Since the 
clubs of the National Football League have 
agreed at certain times not to project their 
games into the home territories of other 
clubs they have given that part of their 
market at those certain times exclusively 
to other teams. In return, each of them 
has been given the right to market its own 
games without competition in its own home 
area under the same circumstances. The 
purpose and effect of this is to restrict out- 
side competition on the part of other teams 
in the home area of each club. This, there- 
fore, is a clear case of allocating marketing 
territories among competitors, which is a 
practice generally held illegal under the 
antitrust laws. United States uv. Addyston 
Pipe & Steel Co., 85 Fed. 271, aff’d 175 U.S. 
211, Umted States v. Aluminum Co. of Amer- 
tca [1944-1945 TrapE Cases § 57,342], 148 F. 
2d 416, 427. 


An allocation of marketing territories for 
the purpose of restricting competition, how- 
ever, is not always illegal. There is no 
simple formula “to displace the rule of 
reason by which breaches of the Sherman 
law are determined. Nor is ‘division of 
territory’ so self-operating a category of 
Sherman law violation as to dispense with 
analysis of the practical consequences of 
what on paper is a geographic division of 
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territory.” Timken Roller Bearing Co. v. 
United States [1950-1951 TRabE CASES 
{ 62,837], 341 U. S. 593, 605 (dissenting opin- 


ion of Justice Frankfurter). 


“The restrictions the Act imposes are 
not mechanical or artificial. Its general 
phrases call for vigilance in the 
detection and frustration of all efforts 
unduly to restrain the free course of inter- 
state commerce, but they do not seek to 
establish a mere delusive liberty either 
by making impossible the normal and 
fair expansion of commerce or the adop- 
tion of reasonable means to protect it 
from injurious and destructive practices 
and to promote competition upon a sound 
basis Realities must dominate the 
judgment. The mere fact that parties to 
an agreement eliminate competition be- 
tween themselves is not enough to con- 
demn it.” Appalachian Coals, Inc. v. 
United States, 288 U. S. 344, 360. 


“The legality of an agreement or regu- 
lation cannot be determined by so simple 
a test as whether it restrains competition. 
Every agreement concerning trade, every 
regulation of trade, restrains. To bind, to 
restrain is of their very essence. The 
true test of legality is whether the re- 
straint imposed is such as merely regu- 
lates and perhaps thereby promotes 
competition or whether it is such as may 
suppress or even destroy competition. 
To determine that question the court 
must ordinarily consider the facts pe- 
culiar to the business to which the re- 
straint is applied; its condition before and 
after the restraint was imposed; the na- 
ture of the restraint and its effect, actual 
or probable. The history of the restraint, 
the evil believed to exist, the reason for 
adopting the particular remedy, the pur- 
pose or end sought to be attained, are all 
relevant facts. This is not because a 
good intention will save an otherwise ob- 
jectionable regulation or the reverse; but 
because knowledge of intent may help 
the court to interpret facts and to pre- 
dict consequences.” Chicago Board of 
Trade v. Umted States, 246 U. S. 231. 


[Is the Restraint Unreasonable ?] 


An agreement may constitute a restraint 
of trade, but that does not necessarily mean 
that it is illegal. To be illegal a contract 
must cause both a restraint of trade and an 
unreasonable restraint of trade. Standard 
Oil Co. v. United States, 221 U. S. 1, United 
States v. American Tobacco Co., 221 U. S. 
106, Appalachian Coals, Inc. v. United States, 
288 U. S. 344, United States v. Columbia 
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Steel Co. [1948-1949 Trane Cases { 62,260], 
334 U.S. 495.5 


The principal question in the present case 
is whether the particular restraints imposed 
by Article X are reasonable or unreasonable. 


[Unique Type of Business] 


Professional football is a unique type of 
business. Like other professional sports 
which are organized on a league basis it has 
problems which no other business has. The 
ordinary business makes every effort to 
sell as much of its product or services as it 
can. In the course of doing this it may 
and often does put many of its competi- 
tors out of business. The ordinary busi- 
nessman is not troubled by the knowledge 
that he is doing so well that his competi- 
tors are being driven out of business. 


[Protection of Weaker Teams] 


Professional teams in a league, however, 
must not compete too well with each other 
in a business way. On the playing field, 
of course, they must compete as hard as 
they can all the time. But it is not neces- 
sary and indeed it is unwise for all the 
teams to compete as hard as they can 
against each other in a business way. If 
all the teams should compete as hard as 
they can in a business way, the stronger 
teams would be likely to drive the weaker 
ones into financial failure. If this should 
happen not only would the weaker teams 
fail, but eventually the whole league, both 
the weaker and the stronger teams, would 
fail, because without a league no team can 
operate profitably. 


It is particularly true in the National 
Football League that the teams should not 
compete too strongly with each other in a 
business way. The evidence shows that in 
the National Football League less than half 
the clubs over a period of years are likely 
to be financially successful. There are al- 
ways teams in the League which are close 
to financial failure. Under these circum- 
stances it is both wise and essential that 


5 At this late date in antitrust law history 
it is not necessary to discuss the reason why a 
restraint of trade is illegal only if it is unrea- 
sonable. It is sufficient to say that if restraints 
are reasonable by common law standards they 
are legal under the Sherman Act. Justice Stone 
put it this way in Apex Hosiery Co. v. Leader, 
310 U. S. 469, at page 498: ‘‘This Court has 

. . repeatedly recognized that the restraints 
at which the Sherman Act was aimed, and which 
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rules be passed to help the weaker clubs in 
their competition with the stronger ones 
and to keep the League in fairly even 
balance. 


The winning teams usually are the wealthier 
ones and unless restricted by artificial 
rules the rich get richer and the poor get 
poorer (as Commissioner Bell put it). Win- 
ning teams draw larger numbers of spec- 
tators to their games than do losing teams 
and from the larger gate receipts they make 
greater profits than do losing teams. With 
this greater wealth they can spend more 
money to obtain new players, they can pay 
higher salaries, and they can have better 
spirit among their players than can the 
weaker teams. With these better and hap- 
pier players they will continue to win most 
of their games while the weaker teams will 
continue to lose most of their games. The 
weaker teams share in the prosperity of the 
stronger teams to a certain extent, since as 
visiting teams they share in the gate re- 
ceipts of the stronger teams. But in time 
even the most enthusiastic fans of strong 
home teams will cease to be attracted to 
home games with increasingly weaker visit- 
ing teams. Thus, the net effects of allowing 
unrestricted business competition among 
the clubs are likely to be, first, the creation 
of greater and greater inequalities in the 
strength of the teams; second, the weaker 
teams being driven out of business; and, 
third, the destruction of the entire League. 


[Other Devices for Protection] 


In order to try to keep its teams at ap- 
proximately equal strength and to protect 
weaker teams from stronger teams, a league 
theoretically might use a number of de- 
vices. It might (1) limit the bonus price 
which could be paid to new players, (2) 
give the weaker teams a prior right over 
stronger teams to draft new players, (3) 
prohibit the sale of players after a certain 
day in the playing season, (4) limit the 
number of players on each team, (5) limit 
the total amount of salaries which a team 
can pay, (6) give the lowest team in the 


are described by its terms, are only those which 
are comparable to restraints deemed illegal at 
common law.’’ Although there is much state 
common law on the subject of which restraints 
of trade are reasonable, (See Restatement, Con- 
tracts, Secs. 513 to 519) under the federal anti- 
trust statutes federal rather than state deci- 
sions are controlling. Compare Hrie R. Co. v, 
Tompkins, 304 U. S. 64, with Sola Hlectric Co. 
uv. Jefferson Co., 317 U. S. 173, 176. 
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league the right to draft a player from the 
highest team, when and if the highest team 
has won a certain number (three for in- 
stance) of consecutive championships, and 
(7) reasonably restrict the projection of 
games by radio or television into the home 
territories of other teams.” 


It is easy to see that the first six devices 
would make it easier for weaker teams to 
compete with stronger ones.’ The useful- 
ness of the seventh device, however, in the 
protection of the weaker teams may not be 
so obvious, particularly since it prevents the 
weaker teams from televising into the home 
territories of the stronger teams as much 
as it prevents the stronger teams from tele- 
casting into the home territories of the 
weaker ones. The evidence indicates that 
television audiences and sponsors have so 
Jittle interest in games between weak teams 
that it is very difficult to obtain sponsors 
for outside telecasts of such games. Con- 
sequently, the weaker teams lose practi- 
cally nothing by this television restriction. 
But they benefit greatly from it in that the 
restriction adds to their home game at- 
tendance by preventing potential spectators 
from staying at home to watch on television 
exciting outside head-on games between 
strong teams. The competitive position of 
the weaker teams is improved by this in- 
crease in home attendance, while the com- 
petitive position of the stronger teams is 
weakened somewhat by their inability to 
sell to sponsors the right to televise their 
desirable head-on games into the home 
territories of the weaker teams when the 
weaker teams are playing at home. 


[Adverse Effect on Attendance] 


A large part of defendants’ evidence was 
directed to the question of whether the 
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televising of a team’s own home games * 
in that team’s home territory has an adverse 
effect on attendance at these home games. 
The evidence on this point, particularly the 
evidence relating to the great decrease in 
home attendance of the Los Angeles Rams 
during the 1950 season when all its home 
games were televised at home, shows quite 
clearly that the telecasting of a home game 
into a home territory while the home game 
is being played has an adverse effect on 
the attendance at the game. This clearly 
indicates by implication that the telecast of 
an outside game, particularly a head-on 
game, also adversely affects attendance at 
a home game. 


That the telecast of outside games into 
home territories adversely affects the at- 
tendance at home games is shown also by 
the experience of college football teams. 
Telecasts of games on the day they are 
played drastically and adversely affect gate 
receipts in the home area of the club 
where the television spectacle is shown. This 
is true whether the game being televised is 
an outside game or a home game as is 
shown by the National Opinion Research 
Center’s studies. These studies are based 
solely upon data relating to the experience 
of college football with television, and be- 
cause the testimony reveals some deficien- 
cies in the methods pursued by the N. O. 
R. C. in making its studies and interpret- 
ing its data, its conclusions cannot be taken 
at full face value. However, the conclu- 
sions in these reports concerning the ad- 
verse effect of telecasts of college outside 
games on attendance at college home games 
do indicate that the telecasting of outside 
professional football games would have a 
similar adverse effect upon attendance at 
home games of the professional teams. 


® These devices may be necessary to protect 
teams in comparatively small cities in their 
competition with teams in larger cities, because 
of the advantage which the larger population 
areas give to teams in the larger cities. The 
history of professional football does not show 
this, but its history on a sound basis is so 
short (the ruinous competition with the All- 
America Conference ended only in 1951) that 
it is not very illuminating. The experience of 
professional baseball, however, is illuminating 
on this point. The professional baseball team 
which has the only American League franchise 
in the New York area, the New York Yankees, 
has dominated professional baseball so much 
in the last thirty years that most of the other 
teams no longer have any real hope of winning 
a championship. This is harmful to professional 
baseball generally. Certainly it is not merely 
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a coincidence that the professional baseball team 
which draws from a population area twice as 
large as its nearest competitor wins almost all 
the championships. 

7 It should be made clear that the discussion 
relating to the first six protective devices and 
the note thereto is not based on evidence in 
the case and does not concern matters about 
which judicial notice can be taken. It is included 
for the purpose of pointing up professional foot- 
ball’s very serious problem of maintaining a 
league of teams fairly equal in player strength 
and with a reasonable chance of operating at 
a profit. It provides a theoretical basis for an 
analysis of the seventh device, which, of course, 
is the subject matter of this case. 

8 There is no restriction on the right of each 
club to permit the telecast or broadcast of its 
own home games into its home territory. 
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The greatest part of the defendant clubs’ 
income is derived from the sale of tickets 
to games. Reasonable protection of home 
game attendance is essential to the very 
existence of the individual clubs, without 
which there can be no League and no pro- 
fessional football as we know it today. 


[Restriction Promotes Competition] 


This is not a case of one industry fight- 
ing the competition of another, as for in- 
stance coal fighting the competition of oil, 
or railroads fighting the competition of 
trucks, or moving pictures fighting the 
competition of television. Football pro- 
vides a magnificent spectacle for television 
programs and television provides an excel- 
lent outlet and market for football. They 
both can use and indeed need each other. 
By working together intelligently each will 
be an important adjunct to the other. 
The objective of the clubs in agreeing to a 
television blackout of the home territory 
(except for the remote possibility of a home 
game telecast) during the day a home game 
is played is not to restrain competition 
among the individual clubs in the sale of 
television rights or competition among tele- 
vision stations and networks and advertisers 
and advertising agencies in the purchase 
of such rights. This particular restriction 
promotes competition more than it restrains 
it in that its immediate effect is to protect 
the weak teams and its ultimate effect is to 
preserve the League itself. By thus pre- 
serving professional football this restriction 
makes possible competition in the sale and 
purchase of television rights in situations 
in which the restriction does not apply. 


[Legal Restraint of Trade] 


The purposes of the Sherman Act cer- 
tainly will not be served by prohibiting the 
defendant clubs, particularly the weaker 
clubs, from protecting their home gate re- 
ceipts from the disastrous financial effects 
of invading telecasts of outside games. The 
member clubs of the National Football 
League, like those of any professional ath- 
letic league, can exist only as long as the 
League exists. The League is truly a unique 
business enterprise, which is entitled to 
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protect its very existence by agreeing to 
reasonable restrictions on its member clubs. 
The first type of restriction imposed by 
Article X is a reasonable one and a legal 
restraint of trade. 


ne 


[Second Restriction] 


Is the restriction on telecasting outside 
games in home territories when the home 
teams are playing away games and. tele- 
casting them in their home territories il- 
legal? 

The reasonableness of this particular re- 
striction ® must also be tested by its effect 
on the attendance and gate receipts of a 
team’s home games. It is obvious that on a 
day when the home team is playing an away 
game there is no gate attendance to be 
harmed back in its home area and the pro- 
hibition of outside telecasts within its home 
area cannot serve to protect gate attendance 
at the away game, which is played in the 
opponent’s home territory. 

Several of defendants’ witnesses attempted 
to justify the restriction with the opinion 
that it is necessary in this situation to 
protect the home team’s “good will’ by 
which they meant that the restriction is 
necessary to protect the home team from 
loss in gate receipts at subsequent home 
games. However, there is not one shred of 
evidence, not one specific example based 
on actual experience, to support this opinion 
which, more accurately stated, is nothing 
more than conjecture. 


It is probably true, though not proved 
by the evidence, that the simultaneous 
telecasting of an outside game and an away 
game in the home area of the team playing 
away would result in a division of the tele- 
vision audience between the two games. 
Obviously the existence or the prospect of 
such competition would make the television 
rights to the home club’s away games less 
attractive to sponsors and consequently less 
profitable to the club.” But this does not 
concern attendance at football games. In- 
deed, the testimony of defendants’ witnes- 
ses consistently indicates that the primary 
reason for the restrictions in this situation 


9 This restriction, like the first and third re- 
strictions, constitutes an allocation of marketing 
territories. 

10Jt is undoubtedly true, though again not 
proved by the evidence, that the telecasting 
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of an outside game in a home territory would 
attract listeners from the broadcast of the 
home club’s away game and thus make the 
broadcast rights to the away game less valuable 
to sponsors and the club. 
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actually is to enable the clubs in the home 
territories to sell monopoly rights” to 
purchasers of television rights to away 
games. 


[Illegal Restraint of Trade] 


The record in this case contains no fac- 
tual justification * for Article X’s suppres- 
sion of competing telecasts of League games 
when, for example, the Philadelphia Eagies’ 
away game is being televised in its home 
territory. Defendants’ speculation or con- 
jecture that without such restriction gate 
attendance would decline a week or two 
later at the Eagles’ home game has little 
probative value. Article X’s restriction on 
this type of competition is an unreasonable 
and illegal restraint of trade. 


VAD 
[Third Restriction] 


Is the restriction of the broadcasting by 
radio of outside games in home territories 
on days when the home teams are playing 
at home and on days when the home teams 
are playing away games and are either 
televising or broadcasting them in their 
home territories illegal? 


[No Justification for Territorial Restrictions] 


There is no evidence whatsoever indicat- 
ing any adverse effect of radio broadcasts 
of outside games in the home territory of 
another club. Since each of the defendant 
clubs permits the broadcasting in its home 
area of all of its own games (both away 
games and home games), it is apparent that 
none of them feels that such broadcasts 
have any significant adverse effect on gate at- 
tendance at their own games. Indeed, the 
evidence indicates that broadcasts of out- 
side games when there is no home game 
have a stimulating effect on attendance at 
home games because of the interest thereby 
created in professional football generally. 
Granting monopoly rights to broadcasts of 
away games (that is, the right to broadcast 
away games in the home territory coupled 
with the suppression of competition from 
“outside” broadcasts or telecasts) enhances 
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the value of such rights to purchasers, but 
has no significant effect on attendance at 
football games. There is no factual justi- 
fication for Article X’s territorial restric- 
tions on the sale of radio broadcasting 
rights. Therefore, they are illegal under 
the Sherman Act. 


IV. 
[Fourth Restriction] 


Is the power of the Football Commis- 
sioner to prevent all television and radio 
broadcasts of games illegal? 


The fourth type of restriction imposed 
by Article X appears in the section which 
provides as follows: 


“Section 1. Any contract entered into 
by any club for telecasting or broadcast- 
ing its games shall be subject to the con- 
ditions that: 

“(a) The sponsor, the contract itself 
and the broadcasters who telecast or 
broadcast such games must have the 
written approval of the Commissioner of 
the National Football League.” 


[Enforcement Partially Enjoined| 


The decision of the Commissioner in ap- 
proving or disapproving contracts for the 
sale of radio and television rights is final, 
binding, conclusive and unappealable. Thus 
this section gives the League Commissioner, 
an employee of the League, unlimited and 
arbitrary power to prevent the broadcasting 
and televising of any and every game. He 
need assign no reason for his action. By 
virtue of his power to disapprove any and 
all contracts for the sale of radio and tele- 
vision rights he has the power to set up and 
enforce the very same restrictions hereinbe- 
fore held to be illegal. Therefore, it is 
apparent that the Commissioner must be 
prohibited from exercising his veto power 
over contracts for the purpose of maintain- 
ing and enforcing these illegal territorial 
restrictions. Unless his power is limited 
in this manner, it would be a futile act for 
the Court to enjoin these illegal restraints. 
Accordingly, the enforcement of Section 
1 (a) of Article X will be enjoined in such 


11 ““Monopoly rights’’ in this context may be 
defined as the right granted to a purchaser to 
be not only the exclusive telecaster of away 
game in the home team’s territory, but also the 
right to be the only telecaster of any League 
game, regardless of the participants, on days 
when the away games are being played and 
televised back into the home territory, 
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2 The Government contends that an agree- 
ment which allocates marketing territories is a 
violation per se of the Sherman Act. With this 
contention I disagree. However, such an agree- 
ment, in my opinion, is prima facie a violation 
of the Act and it puts upon the defendants the 
burden of sustaining by evidence the reason- 
ableness of the restraint of trade. 
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a way that the Commissioner will be pro- 
hibited from exercising his power to dis- 
approve contracts for the purpose of 
effecting and maintaining the territorial re- 
strictions hereinbefore held to be illegal. 


[Radio and Television Are Commerce] 


Defendants contend that the action against 
them must be dismissed because profes- 
sional football is not commerce or interstate 
commerce. This contention must be re- 
jected. Radio and television clearly are in 
interstate commerce. Lorain Journal Co. 
v. United States [1950-1951 TrapE CAsEs 
{ 62,957], 342 U. S. 143: Allen B. Dumont 
Laboratories v. Carroll, 184 F. 2d 153. The 
restrictions by professional football on the 
sale of radio and television rights impose 
substantial restraints on the television and 
radio industry. Since the League by-laws 
restrict substantially something which is in 
interstate commerce it is immaterial whe- 
ther professional football by itself is com- 
merce or interstate commerce. Mandeville 
Island Farms v. Sugar Co. [1948-1949 TrapE 
CASES { 62,251], 334 U. S. 219; United States 
v. Frankfort Distilleries [1944-1945 TRADE 
CAseEs § 57,338], 324 U. S. 293; United States 
v. Crescent Amusement Co. [1944-1945 TrapE 
GASES. 57,5101. 525 Ul. 15, 175, 186. (Om this 
problem the Supreme Court has said in 
United States v. Women’s Sportswear Assn. 
[1948-1949 Trane Cases { 62,390], 336 U. S. 
460, at page 464: 


“The trial court appears to have dis- 
missed the case chiefly on the ground that 
the accused Association and its members 
were not themselves engaged in inter- 
state commerce. This may or may not be 
the nature of their operation considered 
alone, but it does not matter. Restraints, 
to be effective, do not have to be applied 
all along the line of movement of inter- 
state commerce. The source of the re- 
straint may be intrastate, as the making 
of a contract or combination usually is; 
the application of the restraint may be 
intrastate as it often is; but neither mat- 
ters if the necessary effect is to stifle or 
restrain commerce among the states. If 
it is interstate commerce that feels the 
pinch, it does not matter how local the 
operation which applies the squeeze.” 


[Supreme Court’s Baseball Decision] 


I am not unmindful of the decisions of 
the Supreme Court in Federal Baseball Club 
v. National League, 259 U. S. 200, and in 
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the very recent cases, decided November 9, 
1953, of Toolson v. New York Yankees, Inc., 
Kowalski v. Chandler, and Corbett v. Chandler 
[1953 Trapz CAsEs { 67,602], — U. S. —. 
In those baseball “reserve clause” cases 
the Court dismissed antitrust suits against the 
major professional baseball leagues on the 
theory that big-league baseball is a sport, 
local in its nature, and not interstate com- 
merce. The only restriction alleged in the 
baseball cases was in the internal operation 
of professional baseball itself. The only 
question involved in those cases was whe- 
ther professional baseball itself is interstate 
commerce. No question of restrictions on 
the sale of radio and television rights was 
involved in those cases. The present case, 
on the other hand, primarily concerns re- 
strictions imposed by the National Foot- 
ball League on the sale of radio and television 
rights. Therefore, the present case basically 
concerns the League’s restraint of inter- 
state commerce in the radio and television 
industries. It is obvious that whether pro- 
fessional football itself is or is not en- 
gaged in interstate commerce is immaterial 
in the present case and that the decisions 
in the baseball cases referred to do not con- 
trol the present case. 

[Articles V. and VI. which contain the 
Findings of Fact and Conclusions of Law 
are omitted. | 


Wari, 
[Decree} 


Accordingly, a decree may be entered 
dismissing plaintiff's claim for injunctive 
relief with respect to Article X’s restriction 
on the telecast of outside games into a 
club’s home territory when that club is 
playing at home, and enjoining the follow- 
ing illegal activities authorized by Article 
Ke 

(1) The restriction of the sale of rights 
for the telecasting of outside games in a 
club’s home territory on a day when the 
home club is permitting the telecast of its 
away game in its home territory; (2) All 
territorial restrictions on the sale of radio 
broadcasting rights; and (3) The exercise 
of the Commissioner’s power under Article 
X to disapprove contracts for the purpose 
of effecting the same two types of illegal 
restrictions mentioned in this paragraph. 

Each side will submit a proposed decree 
within thirty days of the filing of this 
Opinion. 
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Duffy Theatres, Inc. v. Griffith Consolidated Theatres, Inc. 


[7 67,615] Duffy Theatres, Inc. v. Griffith Consolidated Theatres, Inc. 


In the United States Court of Appeals for the Tenth Circuit. November Term, 1953. 


No. 4629. Dated November 12, 1953. 
Appeal from the United States District Court for the Western District of Oklahoma. 


Sherman Antitrust Act 


Suit for Civil Damages—Defenses—Contract of Sale—Effect of Release—Validity.— 
A release contained in a contract for the sale of motion picture theatre interests which 
provided, in substance, that the performance of the contract “shall be held and considered 
by the parties as a full and complete settlement of all claims and demands of each party 
against the other, of every nature and character whatsoever except” for the liability for 
certain deferred payments and any liability by reason of certain warranties was held to 
constitute a defense to the seller’s treble damage action against the purchaser. Under 
the circumstances, the comprehensive language of the release was construed to include 
all claims in existence at the time the contract was executed, except those specifically 
excluded. The release of a civil claim for damages for violation of the antitrust laws is 
not invalid because of illegality. It violates no law and is not contrary to public policy. 
Also, the seller failed to establish that the release was obtained by undue influence and 
was a part of a monopolistic conspiracy. 


See the Sherman Act annotations, Vol. 1, J 1640.550. 


Clayton Antitrust Act 


Suit for Civil Damages—Government Action Against Defendant—Tolling of Statute 
of Limitations—Time for Rescinding Release——Although a statute of limitations was 
tolled during the pendency of a Government antitrust action against a defendant in a suit 
for civil damages, the time for rescinding or disaffirming a release was not tolled. The 
plaintiff was held to have ratified the release where it did not commence an antitrust action 
against the defendant, in which suit it was claimed that the release was obtained by undue 
influence and duress, until more than thirteen years after the contract containing the 
release was executed. 


See the Clayton Act annotations, Vol. 1, J 2025.12. 
For the appellant: John Barry (James E. Grigsby was with him on the brief). 


For the appellee: Richard W. Fowler (Charles B. Cochran and Richardson, Cochran, 
Dudley, Fowler and Rucks were with him on the brief). 


Before Puiiiies, Chief Judge, and MurraAu and Picxert, Circuit Judges. 


[Judgment for Defendant] 


Puiiiies, Chief Judge [In full text]: 
Duffy Theatres, Inc.,2 an Oklahoma cor- 
poration, brought this action against Grif- 
fith Consolidated Theatres, Inc.,? a Delaware 
corporation, under the Clayton Act, 15 
USCA §15 et seqg., to recover damages for 
alleged violations by Griffith of the Sherman 
Antitrust Act, 15 USCA §§1 and 2. From 
a summary judgment in favor of Griffith, 
Duffy has appealed. 


[Contract Between Parties] 


On April 4, 1938, Duffy and Griffith 
entered into a written contract for the sale 
by the former to the latter of all of Duffy’s 


title and interest of every nature in the 
leases, leaseholds, furniture, fixtures, equip- 
ment, good will, rights, privileges, and other 
personal property located in or used in 
connection with the Temple and Rialto 
Theatres in Mangum, Oklahoma. 

The contract provided that the execution 
and delivery of the various assignments, 
good will contracts, chattel mortgages, bills 
of sale, and other instruments, the payment 
of the purchase price, and the delivery of 
the possession of such leaseholds, furniture, 
equipment, rights, privileges and other per- 
sonal property as provided in such contract 


“shall be held and considered by the 
parties as a full and complete settlement 


1 Hereinafter called Duffy. 
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° Hereinafter called Griffith. 
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of all claims and demands of each party 
against the other, of every nature and 
character whatsoever except the liability 
of the third party (Griffith) for the de- 
ferred payments on the purchase price 
and any liability against the first and 
second parties (Pat Duffy and Duffy) by 
reason of their warranties in the assign- 
ments, good will contracts, bills of sale, 
Sich, 

Duffy commenced this action on June 

25, 1951. 


[Government Antitrust Action] 


In its complaint Duffy alleged that the 
United States, on April 28, 1939, instituted 
an equitable action in the United States 
District Court for the Western District of 
Oklahoma, numbered 172 on the Civil 
docket of such court, against Griffith and 
others under the Sherman Antitrust Act, 
and that such action pended until December 
27, 1950, when a final decree was entered 
therein. 


The trial court, in Number 172, found 
there had been no violation of the Sherman 
Act in any of the respects charged in the 
complaint and dismissed the action. See 
[1946-1947 Trane Cases 957,564] 68 F. 
Supp. 180. On appeal, the Supreme Court 
concluded that the defendants in Number 
172 had combined with each other and 
certain distributors of motion picture films 
to obtain certain “monopoly rights” in viola- 
tion of §§ 1 and 2 of the Sherman Act, and 
that such conspiracy affected interstate 
commerce. The Supreme Court did not 
undertake to determine what effect the 
unlawful practices had on competing ex- 
hibitors. It remanded the case, with in- 
structions to determine what effect such 
practices had on competing exhibitors and 
to fashion a decree which would undo as 
near as may be the wrongs that had been 
done and prevent their recurrence in the 
future. See United States v. Griffith [1948- 
1949 Trane CASES J 62,246], 334 U. S. 100. 
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In its complaint Duffy further alleged the 
findings and conclusions of the Supreme 
Court in its opinion in United States v. 
Griffith, supra, by way of recital, in substan- 
tially the language of the opinion. 


In its complaint Duffy further alleged 
that: 


“* * * by reason of its unlawful and 
monopolistic trade practice, as set forth 
in the opinion of the Supreme Court of 
the United States in the antitrust action 
against defendant, which practice was 
well known to plaintiff and to the theatre 
owners in southwestern Oklahoma gen- 
erally, plaintiff could not compete with 
it and was forced to sell its business, 
equipment and good will to defendant 
for the sum of $12,000.00 on April 4, 1938 
and deliver possession thereof on May 1, 
1938,” and that 

“Plaintiff has been damaged in the 
sum of $38,000.00 as a result of the un- 
lawful and monopolistic trade practice of 
defendant as condemned by the Supreme 
Court in the antitrust action against 
defendant, referred to above.” 


In its complaint Duffy further alleged 
the injunctive provisions of the final decree 
in Number 172. 


Duffy prayed for recovery of treble dam- 
ages and attorney’s fees. 


In its complaint Duffy did not allege 
that the method of licensing pictures which 
had been held illegal in United States v. 
Griffith was used by Griffith in the licensing 
of pictures for exhibition in Mangum or 
that there was any monopolization in the 
licensing of pictures for exhibition in Man- 
gum and did not allege any facts with 
respect to how Duffy was unable to com- 
pete with Griffith and why it was forced 
to sell its business to Griffith. 


In the final decree in Number 172 the 
district court enjoined Griffith and others 
from engaging in certain practices,® but in 
its findings in Number 172 the court found 


3 The decree in Number 172 enjoined Griffith 
and the other defendants therein: 

(A) From combining or conspiring with each 
other or with any other exhibitor in licensing 
any picture for exhibition. 

(B) From licensing any picture for exhibition 
through any person known by it to be acting 
for any other exhibitor, other than an exhibitor 
in which such corporation owns a financial 
interest. 

(C) From licensing or booking any picture 
for any theatre or any exhibitor, other than 
a theatre or an exhibitor in which the corporate 
defendant owns a financial interest. 
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(D) From entering into any franchise agree- 
ment. 

(E) From licensing any picture for exhibition 
in any theatre in any other manner than that 
each licensed shall be offered and taken theatre 
by theatre, solely upon the merits. 

(F) From licensing any picture for exhibition 
upon the condition, arrangement, agreement or 
understanding that the picture be licensed for 
any other theatre. 

(G) From licensing any picture for exhibition 
upon the condition, arrangement, agreement or 
understanding that any other picture be licensed 
for any other theatre. 
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that none of such unlawful practices had 
been directed against Duffy and that Duffy 
had not been adversely affected by such 
practices and did not sell its theatres to 
Griffith because it was adversely affected 
by Griffith’s competition, but because of 
operating losses resulting from other causes, 
principally, crop failures and a consequent 
economic depression in the area, and its 
inability to obtain a lease on the building 
in which one of its theatres was located. 


4 After the trial had been concluded, after 
remand, in Number 172, the trial court made, 
among others, the following findings of fact, 
which had been incorporated in its decree: 

(3) On January 5, 1937, Duffy voluntarily 
and without coercion, intimidation or threats 
executed an option to Griffith Consolidated 
Theatres, Inc. (hereinafter referred to as ‘Con- 
solidated’) for the sale of his two theatres, 
the Temple and Rialto, to Consolidated. At that 
time Duffy was operating his best theatre, the 
Temple, on a month to month basis without a 
lease. The completion of the sale was con- 
tingent upon Duffy's obtaining a ten-year lease 
of the Temple Theatre from his landlord at 
the same rental which Duffy had been paying. 
Duffy attempted to secure such a lease but 
was unable to do so and the option and pur- 
chase plans were thereupon abandoned by Con- 
solidated. 

“(4) At the time the option was executed, 
Duffy was operating the Temple Theatre with- 
out a lease and on a month to month basis. 
He was also operating the Rialto Theatre. 

6 6x8 et 

““(6) When the lease on the Temple Theatre 
was not obtained by Duffy and could not be 
obtained by Consolidated, the purchase of the 
Duffy theatres was abandoned. 

“(7) In July, 1937, Consolidated converted a 
store room into a theatre and opened the Greer 
Theatre. The Greer was an inferior theatre to 
the Temple. The Greer did not take any product 
away from Duffy’s Temple Theatre. 

““(8) The Rialto was an obsolete Theatre and 
had a poor location. It was inferior to the 
Temple and Greer. 

“(9) In April, 1938, Duffy voluntarily and 
without intimidation, threats or coercion on 
the part of anyone, sold the equipment in the 
Temple or Rialto Theatres to Consolidated and 
Consolidated took possession of those theatres 
on May 1, 1938. At the time of the sale Duffy 
still had not been able to obtain a lease on 
the Temple Theatre from the Masonic Lodge. 

“(10) After the acquisition by Consolidated 
of the equipment in the Temple and Rialto 
Theatres, the Temple was closed for remodeling 
and during that period the Greer and Rialto 
were operated. After the remodeling of the 
Temple was completed, the Rialto was closed 
and abandoned. 

“(11) Duffy testified that he sold his theatres 
in Mangum because he feared that he would be 
unable to license product for the coming 
seasons. 

““({2) In support of his assertion that he sold 
his theatre in Mangum because he feared that 
he would be unable to license product for the 
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While the findings of the court in Num- 
ber 172 are perhaps not binding on Duffy, 
since it pleaded and relies on the injunctive 
provisions of the final decree in Number 
172, we think those provisions should be 
considered here in the light of the court’s 
findings on the final hearings in Number 
172, with respect to the specific grounds. for 
relief pleaded in the instant case, and 
accordingly set forth such findings in ap- 
pended note.* 


coming seasons, Duffy testified that after Con- 
solidated opened the Greer Theatre it played 
pictures of Warner for the 1936-37 season 
which Duffy had under contract for exhibition 
in his theatre. Plaintiff urges that the 1938 
sale of Duffy’s theatres was the proximate re- 
sult of this particular incident. That testimony 
was completely and satisfactorily contradicted 
by documentary evidence. Every picture of the 
1936-37 season which had been licensed to Duffy 
by Warner was tendered to him and played. 
Duffy chose not to play some of the pictures 
which were offered him, but he selected and 
played substitute pictures in lieu thereof. It 
was not until such substitution had been volun- 
tarily made by Duffy that any 1936-37 Warner 
pictures were licensed to Consolidated and 
played in the Greer Theatre. Duffy’s own 
voluntary acts were responsible for his failure 
to play each of those pictures in accordance 
with his contract. A complete analysis of the 
incident based on the documentary evidence is 
as follows: 


“(a) On February 19, 1937, Duffy licensed 18 
specific 1936-37 Warner features for first run 
Mangum, plus a regular season’s deal of 1937-38 
features. The terms of the 1936-37 agreement 
permitted Duffy to play any other 1936-37 
Warner features in substitution for the particu- 
lar flat rental features specified in the contract. 


“(b) Duffy listed six features by title which 
he claimed were played by Consolidated while 
under contract to him. Warner’s’ business 
records completely refute the claim. Four of 
the six features had been offered Duffy and 
were rejected by him. The other two never 
were licensed to Duffy and were free from [for] 
licensing to other exhibitors at all times. The 
facts are uncontradicted: Duffy licensed 18 pic- 
tures and played 18 pictures. Since Duffy com- 
pleted his contract according to its terms, the 
licensing by Consolidated of such features as 
were not licensed to Duffy could not have caused 
him to sell his theatre. 


““(13) In further support of his claim of fear 
of inability to obtain product, Duffy testified 
that prior to the time the Greer was opened 
Duffy had been using the product of Columbia; 
that after the Greer opened, Smith, the sales- 
man for Columbia, told him that he would not 
be calling on him any more; that the conversa- 
tion took place after Consolidated had put in 
the Greer Theatre. The facts are that Smith 
continued to call on Duffy until Duffy sold 
his theatre in 1938 and never at any time told 
him that he would not be calling on him any 
more since Griffith had put in a theatre in 
Mangum. Columbia entered into a contract with 
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[Release Claimed as Defense] 


Griffith set up as a defense the release in 
the contract. In its reply Duffy alleged 
that the release was obtained by undue 
influence and was an integral part of the 
monopolistic conspiracy. 

At a pre-trial hearing, counsel for Duffy 
made a statement of all the evidentiary 
facts it would endeavor to prove at the 
trial. The summary judgment was predi- 
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cated on that statement, the allegations of 
the pleadings, and the deposition of Pat 
Duffy and the exhibits attached thereto. 


[Facts that Would Be Established | 


The judgment recited that Duffy’s coun- 
sel had stated that Duffy’s evidence would 
show the following facts: 


Duffy commenced operating a motion 
picture theatre in Mangum, Oklahoma, in 


Duffy for the 1937-38 product first run after 
Consolidated had opened the Greer Theatre. 

“‘(14) That Duffy’s sale was not caused by a 
fear of product loss is also evidenced by the 
fact that Duffy gave Consolidated an option 
to buy. the Temple and Rialto Theatres in 
January, 1937, at a time when he testified he 
was having no product difficulties and was 
making a substantial profit. Consolidated was 
not then competing with him. 

“‘(15) Duffy further testified that a salesman 
for RKO made a similar statement to that which 
he attributed to Smith, but Duffy was not able 
to give the name of the RKO salesman. The 
RKO product for the 1937-38 season was li- 
censed to Duffy. 

““(16) Consolidated started the construction of 
the Greer Theatre about July of 1937, although 
it was not opened until November 1, 1937. It 
was generally known that the theatre would 
be constructed three or four months prior to 
July, 1937. 

““(17) Although it was generally known that 
Consolidated was going to open a theatre in 
Mangum prior to the beginning of the 1937-38 
season, each of the major distributors licensed 
its product to Duffy who had been a customer 
prior to the time Consolidated came into the 
town. The plaintiff contends that such product 
was licensed prior to the time the distributors 
knew that Consolidated was going to open a 
theatre. That contention is not well founded. 

(18) The product of Warner for the 1937-38 
season was licensed to Duffy on March 2, 1937. 
The contract of Metro’s product of the 1937-38 
season was dated June 17, 1937, but an applica- 
tion for the 1938-39 Metro product was taken 
about December 4, 1937, and that product was 
licensed to Duffy. The Columbia product for 
the 1937-38 season was licensed to Duffy under 
contract dated August 13, 1937, although Colum- 
bia entered into a circuit franchise with Con- 
solidated for the 1937-38 and 1938-39 seasons 
in other towns. The record does not show when 
Duffy’s contract with Universal was made. 
Under date of March 23, 1936, Fox wrote a 
letter to Duffy assuring him that, in the event 
_ Consolidated opened a theatre in opposition to 
Duffy, he would be given the refusal of the 
Fox product before it was offered to Con- 
solidated. Fox did license its product to Duffy 
for the 1937-38 season. 

(19) Duffy had all of the first-run major 
product he wanted prior to the time Consoli- 
dated came to Mangum and continued to have 
all the choice major product first run after 
Griffith came into Mangum until he sold his 
theatre. 

(20) Duffy’s testimony that he was afraid 
that he would not continue to have that product 
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after Consolidated came into Mangum is not 
convincing. He had no reasonable basis for any 
fear of not continuing to get the product which 
he had been previously licensing. He did re- 
ceive the product of the 1937-38 season from 
substantially all of the major distributors after 
it was generally known that Consolidated was 
going to open a theatre in Mangum. 

““(21) Duffy sold his theatres because of his 
landlord’s refusal to renew Duffy’s lease on the 
Temple Theatre and because of poor business 
conditions. At the time of the sale it was not 
a question with Duffy of his inability to con- 
tinue to license product, but of his inability to 
obtain a lease from the Masonic Lodge on the 
Temple Theatre and of his inability to pay for 
pictures which he had actually licensed. The 
competition of Consolidated did not bring about 
that condition. 

“*“(22) On April 3, 1936, Duffy wrote Loew’s 
that ‘business was terrible’ and that he was 
running out of money. In January, 1938, Duffy 
wrote Loew’s that he had ‘run out of money’ 
and had lost $6,000 in 1937 (before Griffith 
competed with him). In March, 1938, Duffy 
wrote Loew’s that ‘we are broke and I don’t 
know what we are going to do.’ A few days 
later he wrote Loew’s again: 

““T am out of money, lost about $6,000 in 
the past two years, I am either going to have 
to get cheaper pictures or lose the theatre 
~ * * Jt is not on: account, of .competition 
that we are losing money it is because every- 
body here is broke.’ 

“The contract for the sale of the theatre 
was entered into a month after the above corre- 
spondence was written. Since Duffy’s financial 
difficulties occurred over a two-year period prior 
to Consolidated’s entry into Mangum and 
reached a peak at a time when he had sub- 
stantially all the major product under contract, 
the cause of the difficulties could not have 
originated with the defendants. 

‘*(23) In addition to Duffy’s financial troubles, 
he was having difficulties with the landlord of 
the Temple Theatre, which was the best theatre 
he had. This situation was the substantial cause 
of the sale and not the acts of defendants. 

te * * 

““(28) The Temple and Rialto Theatres were 
not acquired by Consolidated as a result of its 
abuse of circuit buying power or as a result 
of the licensing methods of the defendants, or 
any of them, which violated the Act. 

(29) The Rialto and Temple Theatres were 
not acquired for the purpose or with the effect 
of monopolizing the motion picture business in 
Mangum, but those theatres were acquired by 
Consolidated pursuant to legitimate business 
expansion.”’ 
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1927, in competition with another theatre. 
In 1933, Duffy acquired the other theatre, 
and thereafter and until November 1, 1937, 
operated the only two theatres in Man- 
gum, known as the Temple Theatre and 
the Rialto Theatre. The former was a 
first-run house and the latter a second-run 
house. Griffith opened the Greer Theatre 
in Mangum in competition with Duffy on 
November 1, 1937. Duffy continued to 
operate its two theatres until April 30, 
1938, when it sold them to Griffith. 


From 1934 and until Duffy sold its 
theatres to Griffith, the latter and its as- 
sociated companies, who were defendants 
in United States v. Griffith, used their circuit 
buying power to license motion pictures 
from the major distributors, in the towns 
in which they were operating, and were 
obtaining advantages over their competitors 
with respect to picture rental and the 
obtaining of desirable pictures for ex- 
hibition. They put their competitors out 
of business in many of the towns in which 
they operated by use of such circuit buying 
power. 


In 1935, Griffith undertook to buy Duffy’s 
theatres. Duffy offered to sell for $50,000. 
Griffith made no counter-offer. Griffith 
undertook to buy an interest in Duffy’s 
theatres in 1935. Duffy refused to sell. 
Griffith told Duffy it needed protection. 
In 1936, Griffith undetook to buy 51 per 
cent interest in Duffy’s theatres and Duffy 
refused to sell. Griffith told Duffy it was 
on the spot and was “slated to be put out of 
business.” 


Duffy operated the Temple Theatre in 
the Masonic Temple Building in Mangum 
under a year-to-year lease at a monthly 
rental of $150, which lease expired on 
August 31, 1936. H. U. Bailey, for several 
years prior to 1936, held a real estate 
mortgage on the building to secure a debt 
of $26,000. The mortgage became delinquent 
and the owner of the building turned over 
to Bailey the renting of that part of the 
building occupied by the Temple Theatre. 
In June, 1936, Bailey contacted Griffith 
and tried to lease the theatre portion of the 
building to Griffith. Griffith told Bailey 
it would not negotiate for the lease as long 
as it was under lease to another. In July, 
1936, the owner served notice on Duffy 
that its lease would not be renewed at its 
expiration date, August 31, 1936. After 
August 31, 1936, Duffy continued to occupy 
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the premises, but the owner refused to 
accept any rental payments. 


In the latter part of 1936, Griffith of- 
fered Duffy $20,000 for its theatres and 
Duffy refused the offer. Griffith told Duffy 
it [if] it did not sell, Griffith would put 
in a competing theatre and put Duffy out 
of business. 


On January 5, 1937, Griffith offered Duffy 
$22,000 for its theatres. Duffy accepted the 
offer and a written option was entered into, 
giving Griffith 30 days in which to exercise 
the option. Griffith was unable to arrange a 
satisfactory lease with Bailey and for that 
reason refused to exercise the option. 


Duffy, for the picture season of 1935-1936, 
had all the pictures it needed for exhibition 
and had licensing agreements with most 
of the major distributors. It had like agree- 
ments with such distributors for the 1936- 
1937 season. 


It was able to secure such agreements 
for the 1937-1938 season, but the rental 
was higher. All of Duffy’s licensing agree- 
ments for motion pictures with the major 
distributors for the 1937-1938 season ex- 
pired about September 1, 1938. 


After Griffith failed to exercise the option 
to purchase Duffy’s theatres, and in April, 
1937, the owner gave a lease to Duffy for 
one year, commencing September 1, 1936, at 
$150 per month. The lease was not renewed 
on September 1, 1937, and Duffy again 
continued to occupy the premises by 
sufferance. 


In the fall of 1937, Griffith commenced 
remodeling a building in Mangum and 
converting it into a motion picture theatre 
and on November 1, 1937, opened it as the 
Greer Theatre. 


1937 was a bad crop year in the Mangum 
vicinity, due to drouth. 


Shortly after Griffith opened the Greer 
Theatre, it offered Dutfy $16,000 for its 
theatres, which Duffy refused. 


During the 1937-1938 film season, all of 
the salesmen for the major motion picture 
distributors quit calling on Duffy and 
Duffy was unable to make licensing agree- 
ments with any of the distributors for the 
1938-1939 film season, except Metro. 


Duffy’s gross income for its theatres in 
Mangum from 1933 to the date of the sale 
to Griffith was as follows: 
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November and December, 

10S. Aetna sa at bere px: $ 4,916.74 
LOS A Fee fied Ne ALTHO bo re 32,116.73 
LOS Se kaa nase Me: Ben nt sacecws. 34,390.72 
OSG. sate ext Ae 5 shader. 29,388.42 
198 Feet c tirore ace Poi 23,698.42 
January to April, 1938, in- 

GLUSIVGh atanertee eis epee 6,772.26 


[Deposition] 


In his deposition Pat Duffy testified, 
among others, to the following facts: 


He is President of Pat Duffy Theatres, 
Inc., and was such President during all 
the time it operated theatres in Mangum. 
He had a conversation with Bailey about 
December 1, 1937. Bailey told him that he 
had a loan on the Temple Theatre building; 
that he wanted to make a deal with Grif- 
fith; that he thought he could make a good 
deal and get a loan on the building to take 
up his mortgage loan; and that Griffith 
would pay Duffy $16,000 for its theatres. 
Pat Duffy told Bailey he could not accept 
$16,000. Later, Duffy offered to sell its 
theatres to Griffith for $13,000. Griffith 
declined the offer. Duffy made the offer 
to sell for $13,000, because Griffith had 
played pictures which it had under contract 
and it did not believe it could meet Grif- 
fith’s competition. Later, Griffith offered 
$12,000 and Duffy accepted the offer. 


[Release Included Present Claim], 


The terms of the contract were orally 
agreed upon by the parties thereto several 
days before the written contract was pre- 
pared. There is nothing in the record in- 
dicating the written contract, including the 
release provision, did not accurately reflect 
the terms orally agreed to by the parties. 
When the written contract was delivered 
to Duffy for execution, it objected to certain 
items in the inventory attached thereto and 
requested their elimination, but it raised no 
objection whatever to the release provision. 
It will be noted that counsel for Duffy 
failed to state that it would offer any 
evidence tending to show that Duffy ob- 
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jected to the provision for a general re- 
lease in the sales contract or any evidence 
tending to show that Duffy was coerced 
into agreeing to such general release. 


The trial court found that the release was 
legally effective and that the facts proposed 
to be established by Duffy were insufficient 
to avoid the release. 


The contract contained no recital or 
reference to any particular claim or claims 
that were in dispute or were to be re- 
leased. The release provision employed 
language with reference to the claims to 
be released of broad and comprehensive 
import, namely, “a full and complete settle- 
ment of all claims and demands of each 
party against the other, of every nature and 
character whatsoever * * *.” It excepted 
certain claims growing out of the contract, 
to-wit, the liability for the deferred pay- 
ments on the purchase price and the lia- 
bility for warranties in the assignments 
and bills of sale, but did not except the 
claim asserted in the instant case. The 
claim here asserted was in existence and 
Duffy knew all the facts with respect thereto 
when the contract was executed; and there 
is nothing in the record to indicate that 
Duffy then had any other claim against 
Griffith. 


Under the circumstances here presented, 
the absolute, unequivocal, and compenhen- 
sive language of the release must be con- 
strued to include all claims in existence 
at the time the contract was executed,° 
except those specifically excluded. If any 
other existing liability was intended to be 
excepted, it should have been expressly set 
forth in the release.® The exception of the 
two claims from the release indicates the 
intent of the parties to include all other 
existing claims." 


We conclude that the release embraced the 
claim sued on in the instant action. 


The release provision was an integral part 
of the contract and the language of the 
contract clearly shows that the down-pay- 
ment and the deferred payments to be made 
by Griffith were consideration, both for the 


5 Tupper v. Hancock, — Mass —, 64 N. E. 
2a 441, 443; Houston v. Trower, 8 Cir., 297 F. 
558, 561, 562; Southern Cotton Oil Co. v. United 
States, 5 Cir., 84 F. 2d 509, 511; United States 
v. Wm. Cramp & Sons Co., 206 U. S. 118, 128; 
St. Louis, K. & Southeastern RR. Co. v. United 
States, 267 U. S. 346, 349; Gardner v. City of 
Columbia Police Department, — S. C. —, 57 
S. E. 2d 308, 310. 
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6 Tupper v. Hancock, — Mass. —, 64 N. E. 
2d 441, 443; Goff v. Boma Inv, Co., — Colo. 
—, 181 P. 2d 459, 462; United States v. Wm. 
Cramp & Sons Co., 206 U. S. 118, 128. 

™ Southern Cotton Oil Co. v. United States, 
5 Cir., 84 F. 2d 509, 511; Baker v. Baker, Tex. 
Civ. App., 169 S. W. 2d 1016, 1022. 
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Danko v. Shell Oil Co. 


transfers of the theatre properties and the 
release of all claims and demands of Duffy 
against Griffith. 


[Release Not Invalid] 


A release of a civil claim for damages 
for violation of the antitrust laws is not 
invalid because of illegality. Such a release 
violates no law and is not contrary to 
public policy.® 

[Ratification] 


Even if Duffy consented to the inclusion 
of the release provision in the contract 
through undue influence or duress, the 
release for that reason was not void, but 
merely voidable. After knowledge of the 
facts constituting grounds for rescinding 
or disaffrming the release, the releasor 
must rescind or disaffirm with due dili- 
gence and within a reasonable time.® 


The duty of the releasor to act with dili- 
gence is imposed by statute in Oklahoma.” 
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13638. Dated October 22, 1953. 


Under Oklahoma law, a return of the 
consideration paid for the release was not 
a prerequisite to a disaffirmance of the re- 
lease and prosecution of the instant action. 
Duffy could have brought this action, sought 
rescission of the release, and offered to 
credit on the judgment that part of the 
consideration paid attributable to the re- 
lease." He was free so to do at all times 
after the contract was executed. 


While the statute of limitations applicable 
to the instant action was tolled during the 
pendency of cause Number 172, by the 
provisions of 15 USCA §16 the time for 
rescinding or disaffrming the relase was 
not likewise tolled. Duffy waited more 
than 13 years after the contract containing 
the release was executed before commenc- 
ing the instant action. Under such circum- 
stances it must be held to have ratified the 
release. 


Affirmed. 


John F. Danko v. Shell Oil Company. 
In the United States District Court for the Eastern District of New York. 


Civil No. 


Robinson-Patman Price Discrimination Act 


Private Antitrust Action—Price Discrimination—Allegations—Interstate Commerce.— 
In an action alleging unlawful price discrimination, the allegation that “the defendant is 
* * * engaged in the business in the State of New York of selling gasoline, * * * to 
gasoline stations in various states of the United States, as well as in New York State” 
was insufficient. The jurisdictional requirement prescribed is that the person charged 
with price discrimination be engaged in commerce among the several states and that 
the offense be committed in the course of such commerce. 


See the Robinson-Patman Act annotations, Vol. 1, § 2212.770, 2219.30. 


Price Discrimination—Defendant’s Preferential Treatment of Its Own Stations—Suf- 
ficiency of Claim.—The claim of an operator of a gasoline station that the defendant owns, 
operates, maintains, and controls a gas station within one mile of his station and that the 
defendant grants itself preferential treatment and discriminates against him will not be 
dismissed. The fact that the defendant may own and control the gasoline station does not 
destroy the relationship of buyer and seller. It was doubted that such a relationship, if 
discriminatory, would be permitted to accomplish the alleged discrimination. 


See the Robinson-Patman Act annotations, Vol. 1, ff 2212.555. 


Private Antitrust Action—Grants of Benefits—Dates, Names, and Addresses—Neces- 


sary Allegations.—Although the dates upon 


which alleged benefits were granted were 


8 Suckow Borax Mines Consol. v. Borax Con- 
solidated, 9 Cir., 185 F. 2d 196, 208. 

® Capital Traction Co. v. Sneed, C. A. D. C., 
26 F. 2d 296, 302; Pelletier v. Phoenix Mutual 
Life Ins. Co., — R. I. —, 141 A. 79, 80; Goff v. 
Boma Inv. Co., — Colo. —, 181 P. 2d 459, 462, 
463; Colorado Springs & I, Ry. Co. v. Huntling, 
66 Colo. 515, 181 P. 129, 133; Alabama & V. Ry. 
Co, v. Kropp, 129 Miss. 616, 92 So. 691, 694; 
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Ballantine v. Stadler, — N. J. —, 132 A. 664, 
666; Nickel v. Janda, — Okla. —, 142 P. 264, 
267; Harmon v. Phillips Petroleum Co., — 


Okla. 167 P. 2d 360, 365. 
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4 Southwestern Nat. Life Ins. Co. v. Wampler, 
— Okla. —, 20 P. 24 189; Pecinosky v. Oklahoma 
Aid Ass’n, — Okla. —, 268 P. 309. 
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not material for a responsive pleading, the names and addresses of persons receiving the 
benefits should be included in the complaint. 


See the Robinson-Patman Act annotations, Vol. 1, § 2212.770. 


Private Antitrust Action—Necessary Allegations—Nature of Action —Allegations in 
a private action alleging unlawful discrimination should be amended so as to inform the 
defendant as well as the court of the nature of the action. Although it appears that a 
court may award damages in granting a declaratory judgment, the present action appears 
to be the usual treble damage action. The phrase “declaratory judgment reflecting that 
plaintiff is entitled to one cent a gallon” is improper and vague and should be amended. 


See the Sherman Act annotations, Vol. 1, § 1670; Robinson-Patman Act annotations, 


Molwate a 221 2.7/0). 
For the plaintiff: Arthur Kellman. 
For the defendant: 


[Motion to Dismiss] 


BRUCHHAUSEN, District Judge [Jn full 
text]: The defendant moves for a dismis- 
sal of the amended complaint for failure 
to state a_claim upon which relief can be 
granted and for alternate relief, if such 
motion be denied. 


[Interstate Commerce] 


For a first cause of action, the plaintiff, 
the owner of a gasoline filling station, 
alleges that the defendant, a distributor, vio- 
lated the price discrimination law, the Rob- 
inson-Patman Act, 15 U. S. C. Sections 13 
and l3a, by selling gasoline to the plain- 
tiff’s competitors at a price less than to the 
plaintiff by way of a “kickback” and “grant- 
ing additional benefits, gratuities, equipment 
and/or accessories to these and other op- 
erators.” A jurisdictional requirement pre- 
scribed by Sections 12 and 13a of the said 
Act is that the party charged with such 
price discrimination be engaged in com- 
merce among the several states and that 
the offense be committed “in the course of 
such commerce.” The plaintiff is not re- 
quired to establish that he was engaged in 
interstate commerce. Sun Cosmetic Shoppe 
v. Elizabeth Arden Sales Corp. [1948-1949 
TRADE CASES {§ 62,370], 82 F. Supp. 687, 
reversed on other grounds, 178 F. 2d 150 
(2nd Circuit); Myers v. Shell Oil Co. [1950- 
1951 TrapE CAsEs § 62,816], 96 F. Supp. 670, 
675, 676, and footnotes therein. It may well 
be that the defendant was actually engaged 
in interstate commerce but the bare allega- 
tion of the amended complaint (Par. IIJ) 
that “the defendant is * * * engaged in the 
business in the State of New York of selling 
gasoline, * * * to gasoline stations in 
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various states of the United States, as well 
as in New York State” does not meet the 
statutory requirement. 


| Preferential Treatment to Own Station] 


The defendant for alternate relief moves 
for a dismissal of the third cause of action 
(which should be designated as the second 
cause of action) of the said complaint for 
failure to state a legal claim. The plaintiff 
alleges in that cause of action that the de- 
fendant directly or indirectly owns, oper- 
ates, maintains and controls a gas station 
within one mile of plaintiff’s station, and 
grants itself preferential treatment and dis- 
criminates against the plaintiff, advertising 
that it (the defendant) will sell to its cus- 
tomers the same gasoline as the plaintiff 
purchases from the defendant and that such 
customers can save six cents (a gallon) by 
such purchases. The fact that defendant it- 
self may own and control such filling sta- 
tion would not destroy the relationship of 
vendor and purchaser. In any event, it is 
doubtful that such relationship, if discrimina- 
tory, would be permitted to accomplish such 
objective. See for analogy, Timken Co. v. 
Umted States [1950-1951 TRADE CASES 
{ 62,837], 341 U. S. 593, 598, and cases cited 
therein. That the Court actually looks be- 
hind form to see who the real competitors 
are, see American Cooperative Serum Ass'n v. 
Anchor Serum Co, [1946-1947 TravE CASES 
7 57,447], 153 F.2d 907, 913, 914. Surely, 
all of these unresolved factual questions 
coupled with the statement in Bruce’s Juices 
v. American Can Co. [1946-1947 TRADE CASES 
7 57,553], 330 U. S. 743, 755, with respect 
to what types of sales are actually dis- 
criminatory, constrain the Court to over- 
rule the objection to the third cause of action. 
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[Dates, Names, and Addresses} 


The defendant’s demand for a more de- 
finite statement of the nature of the alleged 
grants by the defendant of “additional bene- 
fits, gratuities, equipment and/or accessories 
to these and other operators” and the dates 
thereof is without merit. Those allegations 
of the complaint are sufficient for the pur- 
pose of answer. 


The dates of the grants of the alleged 
benefits are not material for a responsive 
pleading as were the dates in the Columbia 
Gas case (infra). Other procedural rules 
exist for properly ascertaining the nature 
and dates of certain events. However, the 
names and addresses of such “other opera- 
tors,” other than those listed in the com- 
plaint should be included therein. Federal 
Rules of Civil Procedure, rule 12(e); £. J. 
Du Pont De Nemours & Co. v. Dupont Tex- 
tile Mills, Inc., 26 F. Supp. 236, 237; United 
States v. Columbia Gas and Electric Corp., 1 
F. R. D. 606, 608. 

The motion to strike paragraph VI is 
without merit for the reason that allega- 
tions should not be eliminated where they 
are neither material nor prejudicial to the 
defendant. 

[Nature of Action] 


The motion to strike paragraph XV (B) 
is disposed of in the following manner. 
Both subdivisions A and B thereof should 
be so phrased as to inform the defendant 
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as well as the Court of the nature of the 
action. It seems that where the Court grants 
a declaratory judgment, damages may be 
awarded. Texasteel Mfg. Co. v. Seaboard 
Surety Co., 158 F. 2d 90 (cert. denied 331 
U. S. 828.) But it is basic law that a de- 
claratory judgment action is not always 
entertained, and it lies within the discre- 
tion of the judge to arrange the trial as he 
sees fit. See Seaboard Surety Co. v. Texas 
City Refining, 109 F. Supp. 468, 470, where 
the court considered proceedings in another 
court. This appears to be the usual Robin- 
son-Patman action as was the case of 
Russellville Canning Co. v. American Can 
Co. [1948-1949 Trane Cases {[ 62,529], 87 F. 
Supp. 484, rather than an action declaring 
rights to a justiciable controversy not yet 
in fruition. Paragraph XV (A)(B) should 
be rephrased to show what is meant. It 
appears, in any event, that relief in the way 
of damages may only be awarded after the 
rendering of judgment. See Goldsmith Metal 
Lath Co. v. Milcor Steel Co., 53 F. Supp. 778, 
782; Ferry-Hallock Co. v. Frost, 33 F. Supp. 
27, 31, 32. The words “declaratory judg- 
ment reflecting that plaintiff is entitled to 
one cent a gallon” are improper and vague. 
The entire paragraph XV should be revised. 

The motion to dismiss the amended com- 
plaint is granted with leave to the plaintiff 
to serve and file a further amended com- 
plaint within thirty days after the entry of 
the order on this motion. 


[| 67,617] Foremost Promotions, Inc., et al. v. Pabst Brewing Company, Pabst Sales 


Company, et al. 


In the United States District Court for the Northern District of Illinois, Eastern 


Division. No. 52 C 91. Dated October 7, 1953. 


Sherman Antitrust Act 


Suit for Civil Damages—Depositions—Relevancy of Testimony—Information Relative 
to the Institution of the Action—In an action by an advertising service and retail liquor 
dealers alleging that a brewing company and its wholesale distributors conspired to refuse 
to sell beer to the plaintiffs, the court refused to grant an order directing the plaintiffs to 
answer questions concerning the discussions between the plaintiffs which led to the filing 
of the complaint, the manner in which the particular plaintiff’s participation in the action 
was solicited, the arrangement for fees, and other information concerning the discussions 
relative to the institution of the action. The testimony sought to be elicited did not appear 
reasonably calculated to lead to the discovery of admissible evidence. 


See the Sherman Act annotations, Vol. 1, § 1640.573. 
For the plaintiffs: Maurice R. Kraines, Chicago, Ill. 
For the defendants: Arvey, Hodes and Mantynband, Chicago, III. 


{ 67,617 Copyright 1953, Commerce Clearing House, Inc. 


Number 281—81 
12-3-53 


Memorandum 
[Nature of Action] 


HorrMan, District Judge [Jn full text ex- 
cept for omissions indicated by asterisks]: 
This was a suit filed by the plaintiffs against 
the defendants and their wholesale distribu- 
tors to recover damages for the suppression 
of competition both under the Sherman Act 
and the laws of Illinois. 


The plaintiff Foremost Promotions, Inc. 
is engaged in the business of furnishing li- 
quor retailers with promotion and advertis- 
ing services. The other plaintiffs are retail 
liquor dealers in Chicago. 


The gravamen of the complaint is that 
the defendants conspired to refuse to sell 
Pabst beer to the plaintiffs as a consequence 
of the plaintiffs’ advertising Pabst beer at 
a price less than that specified by the de- 
fendants. 


A counterclaim was filed by the defend- 
ants alleging that the plaintiffs conspired 
to refuse to buy Pabst beer. 


[Information Relative to Institution of Action 
Sought | 


Ata deposition taken pursuant to Rule 26 
of the Rules of Civil Procedure, Mr. Rober- 
son, representing the defendants, Pabst Brew- 
ing Company and Pabst Sales Company, 
propounded questions to sundry of the plain- 
tiffs concerning the discussions between the 
plaintiffs which led to the filing of the com- 
plaint, the manner in which the particular 
plaintiff's participation in the action was 
solicited, the arrangement for fees, and other 
information concetning the discussions rela- 
tive to the institution of the action. Plain- 
tiff’s counsel directed witnesses not to answer 
on the ground of irrelevancy but stated his 
willingness to permit the witness to answer 
any questions concerning any discussions at 
the same meetings relative to the purchase 
or sale of the beer or the refusal to purchase 
the beer and the like. In other words, he 
objected only to questions directed to the 
instigation of the suit, the solicitation to 
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participate therein and arrangements con- 
cerning fees. 


Counsel for Pabst has moved for an order 
directing witnesses to answer the questions 
which plaintiff’s counsel instructed the wit- 
nesses to refuse to answer. 


The question arises under Rule 26(b), 
which prescribes that the deponent may be 
examined regarding any matter not privi- 
leged which is relevant to the subject mat- 
ter involved in the pending action, including 
records or other tangible things and the 
identity and locations of persons having 
knowledge of relevant facts, and it is spe- 
cifically stated that it is not ground for ob- 
jection that the testimony will be inadmissible 
at the trial if the testimony sought appears 
reasonably calculated to lead to the dis- 
covery of admissible evidence. 

* OK OK 


[Testimony Irrelevant | 


The narrow question then is whether the 
testimony sought to be elicited “appears rea- 
sonably calculated to lead to the discovery 
of admissible evidence.”’ Of course, the ques- 
tion concerning anything under the sun 
might lead to a chain reaction in the wit- 
ness’ mind which might develop relevant 
testimony or lead to a substantial clue to 
relevant testimony. Such a possibility might 
lead to endless and intolerable interrogation. 
It is the duty of the court to keep the in- 
quiry within reasonable bounds and to re- 
strict questions to those having substantial 
relevancy to a sensible investigation. It is 
difficult to see how an inquiry into the cir- 
cumstances surrounding the instigation of 
the action could affect the substance of the 
claim. The responses might lead to em- 
barrassing admissions of champerty or un- 
conscionable arrangements as to fees and 
expenses, but these excesses are not in any 
way relevant to the trial of the particular 
issue. 

The motion of the defendants will be de- 
nied, and the Court has signed the draft 
order submitted by counsel for the plaintiffs. 
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[7 67,618] L’Aiglon Apparel, Inc. v. Lana Lobell, Inc. 


In the United States District Court for the Eastern District of Pennsylvania. 


Action No. 15273. Filed November 10, 1953. 


Civil 


Federal Trade Commission Act 


Practice and Procedure—Unfair Competition Action—Federal Court’s Jurisdiction 
Under Federal Trade Commission Act.—The Federal Trade Commission Act does not con- 
fer jurisdiction upon a federal district court to hear a private unfair competition action. 


See the Federal Trade Commission Act, Vol. 2, § 6125.296. 
For the plaintiff: Earl G. Harrison and Bernard G. Segal (Schnader, Harrison, Segal 


and Lewis), Philadelphia, Pa. 


For the defendant: Edmonds, Obermayer and Rebmann, Philadelphia, Pa., and Marko- 


witz, Liverant and Boyle, York, Pa. 
Sur Motion to Dismiss 
[Unfair Competition Action] 


Kirkpatrick, Chief Judge [Jn full text ex- 
cept for omissions indicated by asterisks]: 
This is a motion to dismiss, on the ground 
that the complaint fails to state a cause of 
action or, in the alternative, because of im- 
proper venue or, again in the alternative, 
to transfer the action to the Middle Dis- 
trict of Pennsylvania. The jurisdiction of 
the federal court to entertain the action is 
also challenged. 

* OK OK 

The plaintiff bases its case of unfair com- 
petition upon the fact that the defendant, 
in advertising its own dress, published in a 
magazine a photograph of one of the plain- 
tiff's dresses, whereas the dress which the 
defendant delivers to its customers is not 
a dress designed like the dress of the photo- 
graph but a different-one. * * * 


The gist of the action is stated as follows: 


“By falsely representing in its advertise- 
ment that its $6.95 dress is identical to 
plaintiff’s $17.95 dress, defendant has de- 
liberately, wantonly, maliciously and fraudu- 
lently caused consumers to believe that 
the dress sold through plaintiff’s retailers 
for $17.95 can be purchased from defend- 


ant for $6.95. As a result consumers who 
have purchased plaintiff’s dress are dissat- 
isfied; others who might have purchased 
plaintiff's dress have been and are per- 
suaded to buy defendant’s dress; and 
others, who may not have purchased de- 
fendant’s dress, are deterred in any event 
from purchasing plaintiff’s dress. As a 
further result, plaintiff’s sales to its retail 
customers have been drastically curtailed.” 


[No Jurisdiction Under FTC Act] 


I am of the opinion that the complaint 
must be dismissed, first, because it fails to 
state a cause of action upon which relief can 
be granted and, second, because federal jur- 
isdiction is lacking. 

* Ok OX 

Jurisdiction on the basis of diversity is 
absent. Therefore, a federal court would 
have no jurisdiction of the present case 
unless it is conferred by some statute of the 
United States. The plaintiff points to the 
Lanham Trade-Mark Act and the Federal 
Trade Commission Act as conferring such 
jurisdiction. 

Pe 

I am satisfied that the Federal Trade 
Commission Act does not confer jurisdiction. 


The complaint may be dismissed. 


[67,619] Charles Lawlor and Mitchell Pantzer, co-partners, trading as Independent 
Poster Exchange v. National Screen Service Corporation, et al. 


In the United States District Court for the Eastern District of Pennsylvania. Civil 


Action No. 10020. Filed November 12, 1953. 


Clayton Antitrust Act and Sherman Antitrust Act 


Suit for Civil Damages—Defenses—Prior Suit as a Bar to Action.—An action by dis- 
tributors of motion picture advertising accessories against producers and other distributors 
of such accessories was barred by a judgment in a prior action on the grounds that (1) the 
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dismissal with prejudice, which was entered in the prior action, was a final judgment on the 
merits which barred a second suit between the same parties on the same cause of action, 
although the dismissal was entered by agreement between the parties; (2) the cause of 
action in the present case was, to all intents and purposes, identical with that of the prior 
action, although other defendants were named in the present action and the damages 
claimed in the present action were only those which accrued since the termination of the 
Prior action; (3) the prior judgment was not entered into under duress, and therefore it 
was valid and not subject to collateral attack; (4) the agreement upon which the judgment 
was entered was not against public policy; and (5) the defense of res judicata was avail- 
able to those defendants in the present action who were not joined in the prior action 
because the relationship between all of the defendants was close enough to make it a fair 
and proper application of the policy of the law that there should be an end to litigation. 


See the Sherman Act annotations, Vol. 1,  1640.550, 1640.634; Clayton Act anno- 
tations, Vol. 1, { 2024. 


For the plaintiffs: Gray, Anderson, Schaffer and Rome, Philadelphia, Pa. 


For the defendants: Schnader, Harrison, Segal and Lewis, Philadelphia, Pa., for 
Columbia Pictures Corp., Loew’s Inc., Paramount Film Distributing Corp., RKO Radio 
Pictures Inc., Twentieth Century-Fox Film Corp., United Artists Corp., and Universal 
Film Exchanges, Inc.; Wolf, Block, Schorr and Solis-Cohen, Philadelphia, Pa., for 
Warner Bros. Pictures Corp.; and Phillips, Nizer, Benjamin and Krim, New York, N. Y., 


for National Screen Service Corp. 


For prior decisions of the U. S. District Court, Eastern District of Pennsylvania, 


see 1950-1951 Trade Cases J 62,919, 62,603. 


Sur Motion To Dismiss 
[Present Action] 


KirKPATRICK, Chief Judge [In full text]: 
In this action, commenced in 1949, the com- 
plaint charges the defendants with having, 
as the result of a conspiracy among them, 
created a monopoly in the distribution of 
copyrighted motion picture advertising ac- 
cessories, in violation of the Sherman and 
Clayton Acts, through the granting, by the 
producer defendants, of exclusive licenses 
to the defendant, National Screen, to manu- 
facture and distribute such material, The 
plaintiffs are distributors of motion picture 
advertising accessories and claim to have 
been injured in their business as a result 
of their inability to obtain the monopolized 
material in a free market. 


[Prior Action] 


In 1942 these same plaintiffs (together 
with others) instituted an action against 
National Sceen and three of the present 
producer defendants, also based upon anti- 
trust violations by means of the same ex- 
clusive license contracts to National Screen 
which are the basis of the present suit. 
That action was ended in 1943 by a judg- 
ment of dismissal with prejudice entered 
by stipulation. At the same time, a general 
release was given by the plaintiffs and a 
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contract entered into by which the plaintiffs 
received a license from National Screen, 
under which license, renewed in 1946, they 
have since been carrying on their business 
in competition with National Screen. 


[Prior Judgment Bars Action] 


I am of the opinion that the judgment 
in the 1942 action is res judicata of the 
claim asserted in the present suit and is a 
bar to this action. The principles support- 
ing this decision, all of which have been 
at one time or another disputed by the 
plaintiffs, are: 


[Nature of Prior Judgment] 


1. A dismissal with prejudice is a final 
judgment on the merits and will bar a 
second suit between the same parties on 
the same cause of action. United States v. 
Parker, 120 U. S. 89. The fact that it was 
entered in pursuance of an agreement by 
the parties does not affect its binding force. 
A consent judgment, as distinguished from 
a judgment by confession entered on a war- 
rant of attorney, is “as conclusive of the 
rights of the parties as an adverse judgment 
after trial, being res judicata of all questions 
which might have been litigated in the suit.” 
50 C. J. S., Judgments, Sec. 633, page 62. 


“It is clearly so, when, as here, the 
judgment recites that the subject-matter 
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of the suit had been adjusted and settled 
by the parties. This is equivalent to a 
judgment that the plaintiff had no cause 
of action, because the defense of the 
defendant was found to be sufficient in 
law and true in fact.” United States v. 
Parker, supra, page 95. 
There are some opinions of state courts 
which appear to hold that such a judgment 
is not a judicial act but merely an adminis- 
trative approval and recording of an agree- 
ment between the parties. The overwhelming 
weight of authority is to the contrary. See 
case note, 2 A. L. R. 2nd, page 563, Sec. 17. 


There is nothing in what the Court said 
in United States v. International Building Co., 
345 U. S. 502, which is in any. way incon- 
sistent with the rule of United States v. 
Parker, supra. In the International case, the 
Court held that the second suit was for a 
new and different cause of action and that, 
for that reason, res judicata could not apply. 
The Court then proceeded to consider the 
doctrine of collateral estoppel—a rule which 
comes into play when the parties are the 
same but the causes of action different. 
The difference between res judicata and col- 
lateral estoppel is that in the former every 
issue which might have been litigated in 
the first action, whether it actually was or 
not, is concluded by the judgment, whereas 
in the latter the estoppel extends only to 
such issues as actually were decided. The 
guestion of exactly what issues were be- 
fore the court and how they were deter- 
mined may be raised, and the agreement 
upon which the judgment was based inay, 
therefore, be considered in a collateral es- 
toppel case. It was in connection with that 
point that the Court said 


“A judgment entered with the consent 
of the parties may involve a determina- 
tion of questions of fact and law by the 
court. But unless a showing is made that 
that was the case, the judgment has no 
greater dignity, so far as collateral estoppel 
ws concerned,* than any judgment entered 
only as a compromise of the parties.” 


[Causes of Action Identical] 


2. The cause of action asserted in the 
present case is, to all intents and purposes, 
identical with that of the 1942 action. The 
conspiracy charged is the same conspiracy. 
The contracts by which it was alleged to 
have been accomplished are the same con- 
tracts; and the same evidence, the same 


* Italics supplied. 
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witnesses and the same documents would 
be necessary in the trial in both cases. The 
fact that additional defendants have been 
added does not change it. The unlawful 
acts charged against the defendants in the 
1942 action were not merely the making of 
the consummated and then existing license 
contracts with three of the present defend- 
ants, but the complaint also charged that 
those licenses were a step in a general illegal 
scheme of monopolization and that the de- 
fendants were at that time engaged in the 
process of extending the monopoly by negotia- 
ting similar contracts with other major pro- 
ducers, by which National Screen would 
acquire the exclusive distribution of all motion 
picture advertising matter. The additional 
defendants sued in the present action are, 
admittedly, the other major producers re- 
ferred to. In Hochman v. Mortgage Finance 
Corf., 289 Pa. 260, the Court said 


“We conclude, from our examination 
of the record, that there was an identity 
of subject-matter, cause of action, parties, 
and quality in the persons for or against 
whom the claim is made, in the two pro- 
ceedings, and the addition of other par- 
ties to the original action did not make it 
anew cause of action.” 


The plaintiffs in this case sought to dif- 
ferentiate the two causes of action now be- 
fore the Court on the ground that the 
damages claimed in the second action are only 
those accruing since the termination of the 
first. In Straus uv. American Publishers’ 
Ass'n, 201 F. 306, the plaintiff replied to the 
defense of res judicata by pointing out, 
among other things, that different periods 
of time were covered. The Court said (page 
310) 


“The fact that evidence of damages in 
this action may cover a longer period of 
time than was covered by the action in 
the state court is immaterial. The thing 
that was adjudicated between the parties 
in the state court was that the plaintiffs 
could recover no damages in respect to 
copyrighted books at all, be the period 
of the combination long or short.” 


So, in the present case, the thing that was 
adjudicated in the 1942 action was that 
the plaintiffs could recover no damages at 
all in respect of injuries resulting from the 
acts of the defendants alleged to have 
created a monopolistic combination, be the 
period of the combination long or short. 
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United Siates v. International Building Co., 
Supra, is not in point. That was a tax case, 
the Court followed the well settled rule, 
applicable in tax cases (admittedly sui 
generis), that each tax year is the origin 
of a separate cause of action. 

A cause of action under the antitrust 
laws consists of a violation of those laws 
which injures the plaintiff. The allowance 
of monetary damages is the plaintiff’s remedy. 
Coniusion may arise from the general lan- 
guage of some opinions unless one keeps 
in mind the difference between cases in 
which the prior judgment, whether by 
consent or in invitum, is in favor of the 
plaintiff and cases in which it is against him. 
In the former class, the judgment is that 
the plaintiff has a good cause of action, and 
damages accruing after the judgment, from 
a continuation of the defendant’s wrong, 
may or may not form the basis of further 
recovery, depending on the intention of the 
parties and the scope of the settlement. 
When, however, the judgment entered is 
for the defendant, the thing adjudicated is 
that the operative facts going to make the 
alleged tort either did not exist or, if they 
did, did not constitute a legal wrong and, 
consequently, damages which the plaintiff 
claims to have suffered by reason of the 
acts on which his complaint was based, no 
matter when, cannot constitute a new cause 
of action. 

Again, cases dealing with what consti- 
tutes the accrual of a cause of action when 
the question is the date when the statute 
of limitations begins to run are to be dis- 
tinguished. In Williamson v. Columbia Gas 
and Electric Corp. [1950-1951 TRrApE CASES 
7 62,759], 186 F. 2d 464, a case involving 
res judicata, the Court, through Judge Good- 
rich, pointed out that 


“In a civil conspiracy suit each invasion 
of plaintiff's interest resulting from the 
conspiracy creates a new cause of action 
when the question is the application of 
the bar of the statute of limitations . 
We do not think that the definition of 
‘cause of action’ in these cases is con- 
trolling on the question before us. The 
determination of the meaning of ‘cause of 
action’ for purposes of deciding whether 
or not a person has slept on his rights 
is of little aid in deciding whether a prior 
judgment is a bar to the present action.” 


[Judgment Not Void] 


3. It is settled beyond question that a 
judgment, not void, is not subject to col- 
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lateral impeachment as long at it stands 
unreversed and in force, and the rule against 
collateral attacks applies equally to judg- 
ments by consent. Of course, if the judg- 
ment is void, it is no judgment, and its 
validity may be questioned by anyone in 
any proceeding. 


The allegation of the complaint that the 
plaintiffs entered into the settlement, as the 
result of which the judgment was entered, 
“against their will and only because they 
believed that if they refused to enter into 
the agreement they would be forced to 
abandon their business altogether” is in- 
sufficient to avoid the effect of the judgment 
as res judicata. 


Duress may, under certain circumstances, 
render a contract void, rather than merely 
voidable. Even if it be assumed (what 
is more than doubtful) that a judgment en- 
tered as the result of such void contract 
would itself be void, nevertheless, to make 
the contract void, the duress must be such 
that the party under compulsion 


“does not know or have reason to know 
the nature of the transaction to which he 
apparently manifests assent, or is a mere 
mechanical instrument without directing 
will in performing the acts apparently 
indicating assent.” Restatement, Contracts, 


Sec. 494. 


This complaint alleges nothing of the 
sort. These plaintiffs had brought their 
action a year before the entry of the judg- 
ment which terminated it, asking, among 
other things, for an injunction which, if 
granted, would have effectively put an end 
to the defendants’ power to damage the 
plaintiffs’ business, as well as for damages 


in treble the amount of their losses. If their 
complaint was well founded, a complete 
remedy was within their grasp. Reading 


the complaint, one is forced to the conclu- 
sion that, unless the plaintiffs believed either 
that they could not prevail in the action 
or that the Court was incapable of granting 
relief, they must have settled because they 
found it more advantageous to accept a 
license than to pursue their action. They 
were represented by counsel and consum- 
mated the settlement by consenting to a 
judgment against themselves. The fact that 
a party, for whatever reason, finds that the 
advantages of a settlement outweigh the 
advantages of pursuing the law suit does 
not constitute duress. Considerations un- 
connected with the subject matter of the 
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suit, including the business situation of the 
parties and economic pressures, enter into 
most settlements, and there are hardly any 
of them that could not be attacked on the 
same kind of grounds that the plaintiffs 
here allege. In Rector v. Suncrest Lumber 
Co., 52 F. 2d 946, the Court declined to 
consider a plea of duress based on far more 
substantial grounds than those here as- 
serted. The allegation of duress is wholly 
insufficient to form any basis on which the 
Court could hold the judgment void, and 
the plea is merely an attempt to attack it 
collaterally. 


[Agreement Not Against Public Policy] 


4. The plaintiffs also contend that the 
judgment in the 1942 action was void be- 
cause the agreement upon which it was 
entered was against public policy. This 
question was dealt with in Suckow Borax 
Mines Consol. v. Borax Consolidated [1950- 
1951 Trapve Cases J 62,714], 185 F. 2d 196, 
and I subscribe to the view of the Court 
of Appeals in that case, stated as follows: 


“We are not aware of any principle of 
law which requires private monopolists to 
be treated in any different fashion than 
other tort feasors in the matter of entering 
into binding private settlement agree- 
ments arising out of demands against 
them for damages. Such settlements in 
no wise obstruct possible criminal prose- 
cutions which might be instituted by the 
Government, nor do they defeat the Con- 
gressional purpose of allowing private 
claimants in this class of actions the right 
of redress of their grievances in our 
courts. We cannot and should not char- 
acterize the act of appellees in entering 
into a voluntary ‘peace pact’ with appel- 
lants as an illegal or ‘overt act.’” 

It will be noted that in the Suckow case, 
supra, the Court was dealing with a release 
and not, as here, with the formal adjudi- 
cation of a court of competent jurisdiction. 
Even if, in the present case, we could com- 
pletely forget that a judgment had been 
entered and look only at the release and 
contract, it is certainly an extraordinary 
point of view which would allow one par- 
ticipant in an illegal combination to benefit 
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from the illegality of the scheme into which 
he has entered, in a proceeding which he 
has brought against other parties to the 
transaction. Sola Electric Co. v. Jefferson 
Co., 317 U. S. 173, cited by the plaintiffs, 
presented an entirely different situation. 
That decision holds simply that a party to 
an illegal patent license contract can plead 
its illegality when the other party, the li- 
censor, sues to enforce it. Here the plain- 
tiffs, in order to obtain threefold damages 
for a tort which they condoned and invited, 
plead the illegality of the arrangement 
which they entered into. 


[Defense Available to Other Defendants} 


5. The defense of res judicata is available 
to those defendants in the present suit who 
were not joined in the 1942 action. In Brus- 
zewskt v. United States, 181 F. 2d 419, the 
Court pointed out that where 


“ves judicata is invoked against a plaintiff 
who has twice asserted essentially the 
same claim against different defendants, 
courts have enlarged the area of 
res judicata beyond any definable cate- 
gories of privity between the defendants.” 


The only question is whether the relation- 
ship between all the defendants is. close 
enough to make it a fair and proper applica- 
tion of the policy of the law that there 
should be an end to litigation. [ have no 
doubt that the relationship of the defend- 
ants in this case, taking into consideration 
the allegations of the 1942 complaint, is 
close enough to bring them all within the 
scope of the doctrine of res judicata. 


In view of the ruling that the 1942 judg- 
ment is res judicata of the present action, I 
have not thought it necessary to deal with 
the doctrine of collateral estoppel which 
does not come into play unless the second 
suit is for a cause of action different from 
the first, or the issue of estoppel im, pais 
based upon the plaintiffs’ accepting, renew- 
ing and still retaining, without offering to 
surrender, their license from National Screen 
as well as their release and acknowledge- 
ment of the validity of the producer de- 
fendants’ licenses to National Screen, 
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Schweizer v. Local Joint Executive Board of San Diego 


[] 67,620] Berne N. Schweizer and Thelma Schweizer v. Local Joint Executive 
Board of San Diego, Comprising Waiters and Bartenders Union Local No. 500, et al. 


_ the District Court of Appeal in and for the Fourth Appellate District, State of 
California. 4 Civil No. 4600. Filed November 3, 1953. 


Appeal from a judgment of the Superior Court of San Diego County, Joun A. 
Hewicker, Judge. Reversed. 


California Cartwright Act 


State Laws—Combinations in Restraint of Trade—Union Picket Agreement—Acqui- 
escence of Distributors—Purpose of Combination—An agreement between unions to the 
effect that their members would not cross each other’s picket lines, and would not assist 
in the delivery of products to an employer whose place of business was subjected to a 
picket line recognized by another union, and the acquiescence of distributors in this 
agreement did not constitute a combination in restraint of trade under the Cartwright Act. 
Ii the primary purpose of the agreement or combination is to see that union members 
shall not be required to violate picket lines, where reasonably relevant to the purposes 


of collective bargaining, the agreement is not unlawful. 


See the State Laws annotations, Vol. 2, J 8077. 


State Laws—Combinations in Restraint of Trade—Labor Not a Commodity—Purpose 


of Provision. 


The section of the Cartwright Act which provides that labor is not a 


commodity within the meaning of the Act must be held to have been intended to except 
from the operation of the Act a combination of laborers for the purpose of furthering 
their interests by collective bargaining, when not otherwise unlawful. 


See the State Laws annotations, Vol. 2, J 8077. 


For the appellants: Todd and Todd, Vincent Whelan, Thomas Whelan, and Walter 
Wencke for Local Joint Executive Board of San Diego; and Stevenson and Richmond 
for Sales Drivers-Helpers and Dairy Employees Union Local Number 683. 


For the respondents: 
W. Wardell, Jr. 


Opinion 
{Action for Damages and Injunction| 


BARNARD, Presiding Justice [Jn full text 
except for omissions indicated by asterisks] : 
This is an action to restrain the defendants 
from interfering with plaintiffs’ business by 
picketing, or by preventing the purchase 
and delivery of supplies, and for damages. 
The plaintiffs operated a cocktail lounge in 
San Diego. The defendants are certain 
unions herein referred to as “Joint Board”, 
another union of drivers and warehousemen 
referred to as ‘Local No. 683”, and two 
companies engaged in selling beer. 

The plaintiffs had a contract with Joint 
Board covering the employment of union 
members between November 1, 1950, and 
November 1, 1951, with a provision that it 
should be renewed unless written notifica- 
tion was given by either party thirty days 
prior to its termination. On September 27, 
1951, Joint Board gave the plaintiffs a notice 
which read: 
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“This is to notify you as per Section 
22, of the expiration of your present 
agreement. The (Joint Board) expect to 
negotiate a new contract with you by 


Joint Board offered a new contract con- 
taining a provision for payments into a 
health and welfare fund, which plaintiffs 
refused to sign. On March 14, 1952, a 
strike was called and plaintiffs’ place of 
business was picketed. On March 27, 1952, 
the plaintiffs sought an injunction on the 
ground that the proposed contract was 
illegal in that it provided for payments into 
this benefit fund without prior approval by 
the federal Wage and Stabilization Board. 
A temporary restraining order was issued 
and on April 2, 1952, on stipulation of the 
parties, the restraining order was dismissed 
by an order reciting that it had been stipu- 
lated that the defendants would not picket 
for the failure to execute the contract form- 
ing the basis of the complaint; that a new 
contract without those objectionable fea- 
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tures was being tendered; and that the con- 
troversy forming the basis of the complaint 
had become moot. Immediately thereafter, 
Joint Board tendered a new contract, lim- 
ited to a period of 30 days, eliminating any 
payments into this fund, and also informed 
the plaintiffs that it expected to obtain the 
approval of the Wage Stabilization Board. 
The plaintiffs refused to sign this contract 
and picketing was resumed. After com- 
mencement of this second picketing, plaintiffs 
attempted to purchase beer from various 
wholesalers in San Diego but were un- 
successful because truck drivers and ware- 
house men employed by such wholesalers 
refused to handle beer for delivery to 
plaintiffs. 

The present action was brought on April 
14, 1952. The complaint alleged that there 
was no labor dispute; that Joint Board had 
demanded that plaintiffs sign a 30-day con- 
tract and agree to then sign another con- 
tract with terms unknown to plaintiffs; that 
this demand is unreasonable and the terms 
of the agreement offered are unlawful and 
contrary to public policy; that plaintiffs are 
willing to enter into a lawful agreement; 
that on April 7, 1952, the defendants entered 
into an illegal and unlawful monopoly for 
the purpose of restricting trade and com- 
merce, in violation of Section 16720 of the 
Business and Professions Code (hereinafter 
called the Cartwright Act), whereby de- 
fendants agreed to sell merchandise only to 
those who are members of the monopoly 
and to prevent all others from purchasing 
merchandise for resale to the public; that 
pursuant to said unlawful trust agreement 
the defendant distributors refused to sell 
the plaintiffs any merchandise; and that the 
plaintiffs have been damaged in various 
amounts. 

* OK OK 


[Conclusions of Trial Court] 


As conclusions of law, it was found that 
the contract demanded by Joint Board is 
illegal and in violation of the rules of the 
Wage Stabilization Board, and would re- 
quire the plaintiffs to perform illegal acts; 
that the acts of the Joint Board and the 
coercive measures employed are an unlaw- 
ful interference with plaintiffs’ business and 
a violation of their property rights; that 
the conduct of the defendants constitutes 
a combination to create and carry out re- 
strictions in trade and commerce, and con- 
stitutes a trust within the meaning of 


{| 67,620 


Court Decisions 
Schweizer v. Local Jomt Executive Board of San Diego 


Number 281--88 
12-3-53 


Chap. 2, Pt. 2, of Div. 7 of the Business 
and Professions Code; that the plaintiffs 
are entitled to certain named damages; and 
that the plaintiffs are entitled to a perma- 
nent injunction enjoining the defendants 
from such picketing, from refusing to sell 
or deliver beer to the plaintiffs, and from 
in any manner, directly or indirectly, pre- 
venting distributors from selling or deliver- 
ing supplies to the plaintiffs. Judgment was 
entered accordingly, and the defendant labor 
unions have appealed. 


[Present Record] 


The record and briefs are voluminous 
and many points are raised, including at- 
tacks on the jurisdiction of the state court; 
the sufficiency of the evidence to sustain the 
findings; the sufficiency of the findings to 
support the conclusions of law; the failure 
to find upon important issues; and the fail- 
ure to admit certain evidence. The parties 
agree that picketing for an unlawful pur- 
pose is subject to injunctive relief. (Park & 
Tilford Corp. v. International Brotherhood of 
Teamsters {1944-1945 TrapE Cases § 57,356], 
27 Cal. 2d 599; Seven Up Botthng Co. v. 
Grocery Drivers Union, 40 Cal. 2d 368.) * * * 


[Sufficiency of Notice] 


The controlling questions raised relate to 
whether or not an unlawful purpose, or an 
unlawful combination in restraint of trade, 
here appears. We are not impressed with 
the argument that the notice given was not 
sufficient to terminate the 1950 contract, 
and the court’s finding that this contract 
was still in force is not supported by the 
evidence. * * * 


[Reason for Refusal] 


It cannot be held that an illegal picketing 
appears because specific permission cover- 
ing the proposed benefit plan had not been 
obtained from the Wage Stabilization Board 
at the time the picketing commenced, or 
that it appears that the purpose of the 
picketing was to secure an illegal contract 
calling for benefit payments from the em- 
ployers without the approval of the Wage 
Stabilization Board. * * * The evidence 
clearly indicates that the respondents re- 
fused to sign the offered contract not be- 
cause of the lack of any proper approval 
but because they were unwilling to pay the 
benefit payments in question. 
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[Right to Picket] 


It has long been held in this state that 
after striking employees may engage in a 
boycott, including the right to a concerted 
withdrawal of social and business inter- 
course with the employer and the right to 
induce others to withdraw their business 
patronage from the employer, and that such 
section is lawful if reasonably relevant to 
working conditions and the purposes of 
collective bargaining. (Parkinson v. Bldg. 
Trades Council, 154 Cal. 581; Lisse v. Local 
Umion No. 31, 2 Cal. 2d 312; McKay v. Retail 
Auto. S. L. Union No. 1067, 16 Cal. 2d 311; 
Lund v. Auto Mechanics’ Union No. 1414, 16 
Cal. 2d 374; C. S. Smith Met. Market Co. 
v. Lyons, 16 Cal. 2d 389; Fortenbury v. Supe- 
rior Court, 16 Cal. 2d 405; In re Lyons, 27 
Cal. App. 2d 293; In re Blaney, 30 Cal. 2d 
643.) In the latter case, statutes declaring 
a secondary boycott to be unlawful, appar- 
ently adopted for the purpose of meeting 
conditions permitted under prior court de- 
cisions, was declared to be unconstitutional 
as being too broad in scope. 


[Restraint of Trade] 


The respondents contend that the grounds 
for decision in the Blaney case leave little 
vitality in the supposed public policy indi- 
cated by the other cases above cited. 
They argue that the Cartwright Act makes 
the actions here in question unlawful in 
this state; that this act contains no express 
exception in favor of such union conduct 
as appears here; and that no supposed pub- 
lic policy should be relied on to create 
such an exception. They rely mainly on 
Giboney v. Empire Storage & Ice Co. [1948- 
1949 Trane Cases J 62,391], 336 U. S. 490. 
That case involved picketing in violation 
of the Restraintive Trade statute of the 
state of Missouri. The respondents contend 
that the Cartwright Act accomplishes the 
same purpose in this state, that the actions 
of the appellants constitute a combination 
in restraint of trade as defined in the Cart- 
wright Act, and that these acts, being ille- 
eal, were properly restrained. It is argued 
that the understanding between the appel- 
lant unions and the notification given of the 
existence of this picket line constituted a 
combination and conspiracy which depended 
upon the cooperation of the warehousemen; 
that this comes within the terms of the Cart- 
wright Act; that this is an attempt to restrain 
trade or commerce in a commodity; and 


Trade Regulation Reports 


Cited 1953 Trade Cases 
Schweizer v. Local Joint Executive Board of San Diego 


68,957 


that prior decisions in this state are not 
applicable because the evidence here shows 
an attempt to gain control over the supply 
of a product and to refuse to sell it to any- 
one who has displeased the unions. 


The gist of the complaint in this action 
is that the defendants entered into a com- 
bination for the purpose of restricting trade 
or commerce, in violation of the Cartwright 
Act. The only agreement or combination 
thus referred to consisted in the under- 
standing between the unions to the effect 
that their members would not cross each 
other’s picket lines, and would not assist in 
the delivery of products to an employer 
whose place of business was subjected to 
a picket line recognized by another union, 
and the acquiescence of the distributors in 
this agreement. As long ago as the case of 
Parkinson v. Bldg. Trades Council, supra, 
it was pointed out that a combination for 
that purpose was not unlawful when its 
object was to further lawful purposes affect- 
ing labor conditions, such rules having been 
adopted long before any controversy arose 
and the action complained of being merely 
the putting into effect of those rules when 
the controversy arose and brought the em- 
ployer within the general class necessarily 
affected by the enforcement of the rules. 


The main question on this appeal is 
whether the actions of the defendants, re- 
sulting in the refusal to handle goods in 
connection with delivering them to the 
respondents, constitute a trust or combina- 
tion for the purpose of creating or carrying 
out restrictions in trade or commerce, 
within the meaning of the Cartwright Act. 
It is true, as pointed out in Kold Kist v. 
Amalgamated Meat Cutters [1950-1951 TRApE 
Cases { 62,695], 99 Cal. App. 2d 191, that 
combinations for the purpose of controll- 
ing prices and creating a monopoly are not 
the only ones forbidden by the Cartwright 
Act since that act also forbids combinations 
for the purpose of carrying out restrictions 
in trade or commerce, limiting or reducing 
the production of any commodity or pre- 
venting competition in the sale or purchase 
of any commodity. It does not follow, 
however, that any agreement or combina- 
tion which has the effect of interfering to 
some extent with the purchase or sale of 
merchandise, is covered by the Act and 
unlawful by reason thereof. As we read 
that case, it supports the conclusion that 
the real test in a particular case is the 
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primary purpose of the agreement or com- 
bination in question, and that if this primary 
purpose is to interfere with the trade in, 
and prevent the sale of, certain products 
the agreement or combination is unlawful. 
It seems well established, however, that if 
the primary purpose of the agreement or 
combination is to see that union members 
shall not be required to violate picket lines, 
where reasonably relevant to the purposes 
of collective bargaining, the agreement is 
not unlawful. 


[Labor Not a Commodity] 


The Cartwright Act, as a whole, seems 
to have been designed to cover trusts or 
combinations in the ordinary sense, in order 
to prevent certain price fixing and other 
restrictions on trade in connection with the 
production and sale of commodities, and 
particularly as related to persons manufac- 
turing or selling such goods. One section 
of the Act, Section 16703 of the Business 
and Professions Code, provides that labor 
is not a commodity within the meaning of 
the Act. Reasonably interpreted, this must 
be held to have been intended to except 
from the operation of the Act combination 
of laborers for the purpose of furthering 
their interest by collective bargaining, when 
not otherwise unlawful. 


In C. S. Smith Met. Market Co. v. Lyons, 
16 Cal. 2d 389, where the picketing caused 
other firms and their employees to refrain 
from selling or delivering merchandise to 
the plaintiffs, the Cartwright Act was men- 
tioned and it was pointed out that that Act 
interfered ta some extent with free compe- 
tition in business; that interference with 
business through picketing is also sanc- 
tioned by law; and that the test to be 
applied in such a case is whether the 
workmen are demanding something which 
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is reasonably related to employment and 
collective bargaining. In the Blaney case, 
where a statute expressly making secondary 
boycotts unlawful was involved, the court 
said: 

“It is now settled law that workmen 
may lawfully combine to exert various 
forms of economic pressure upon an em- 
ployer, provided the object sought to be 
accomplished thereby has a reasonable 
relation to the betterment of labor condi- 
tions, and they act peaceably and hon- 
estly.” 

In Apex Hosiery Company v. Leader, 310 
U. S. 469, where a restraint of trade ap- 
peared, the court said: 

“But the Sherman Act admittedly does 
not condemn all combinations and con- 
spiracies which interrupt interstate trans- 
portation.” 

We think the samme must be said of the 
Cartwright Act. This statute has been in 
force for many years and it may not be 
assumed that, had it not been overlooked, 
the many decisions in this state with re- 
spect to the lawfulness of such acts as here 
appear would have been to a contrary effect. 
We conclude that no violation of the Cart- 
wright Act appears, and that the record 
does not support the trial court’s conclusion 
that the acts of the defendants constituted 
a combination in restraint of trade within 
the meaning of that Act. 


[Judgment Reversed] 


Under what we regard as the controlling 
effect of the decisions of the Supreme Court 
above cited, and others, we think no un- 
lawful activity appears which would justify 
or support the injunction here granted. 
Numerous other points raised need not be 
considered. 

The judgment is reversed. 


GRIFFIN and Mussett, JJ., concur. 
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Application of Master Coat, Apron & Towel Supply Co., Inc. To Quash or Modify 
Grand Jury Subpoena Duces Tecum dated July 24, 1953. 


United States v. John Doe. 


In the United States District Court for the Southern District of New York. No. 


M 11-188. Filed November 20, 1953. 


Sherman Antitrust Act 


} (Criminal Prosecutions—Grand Jury Proceedings—Production of Documents—Juris- 
dictional Matters—Court’s Inquiry.—Grand jury subpoenas requiring linen supply com- 
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panies and an association to produce certain documents will not be limited to documents 
relevant to the issue of whether or not the grand jury has jurisdiction over the witnesses. 
A grand jury is not limited to the investigation of matters over which it has been demon- 
strated the court will have jurisdiction. Although a court has the power to prevent abuse 
of process by a grand jury, mere inconvenience not amounting to harassment does not 
justify judicial interference with the functions of the grand jury. 


See the Sherman Act annotations, Vol. 1, § 1630.107, 1630.156. 


Criminal Prosecutions—Grand Jury Proceedings—Reasonableness of Subpoenas.— 
Grand jury subpoenas requiring linen supply companies and an association to produce 
certain documents are held, with respect to the period and subjects covered, to meet 
the tests of reasonableness. By its nature an antitrust investigation must be more exten- 
sive than the ordinary criminal investigation. The information sought was held to be 
material to the investigation since acts which are the normal means of effectuating a 
violation of the antitrust laws were described. Although the period of time to be subject 
to investigation was limited as to certain witnesses which were previously “searched,” 
it was held permissible to investigate prior to the period of limitation for the purpose of 
showing a continuing conspiracy. It was further held that witnesses need not produce 
documents of which the Government already has copies. 


See the Sherman Act annotations, Vol. 1, J 1630.156. 


Criminal Prosecutions—Grand Jury Proceedings—Subpoena—Objections of Unin- 
corporated Union.—A grand jury subpoena which was served on a union’s office manager 
and which required the union to produce certain documents will not be quashed on the 
union’s contentions that (1) the subpoena is without force and effect, in that it is addressed 
to an unincorporated association, and said association cannot comply therewith except 
through all of its members who must be served; and (2) compliance with the subpoena 
would tend to incriminate each member, without according to such members the right 
to assert Constitutional privileges. 


See the Sherman Act annotations, Vol. 1, J 1630.125. 


Criminal Prosecutions—Grand Jury Proceeding—Subpoena—Scope and Validity— 
A grand jury subpoena requiring an unincorporated union to produce certain documents 
pertaining to the union’s membership and organization will not be quashed on the union’s 
contentions that (1) it calls for the production of confidential data which no officer of 
the union may lawfully surrender, and (2) the data sought goes beyond anything which 
the Federal Government under any law may, can or dares require of trade unions. How- 
ever, data relating to the internal management and financial affairs of the union was not 
required to be produced because the Government made no showing as to how such data 
might or could disclose evidence of antitrust violations. 


See the Sherman Act annotations, Vol. 1, § 1630.156. 


For the United States: John D. Swartz, Special Assistant to the Attorney General, 
and Morris F. Klein, Trial Attorney, Antitrust Division, New York, N. Y. 


For the witnesses: Rosenman, Goldmark, Colin and Kaye (Samuel I. Rosenman, 
of counsel), New York, N. Y., for Linen Supply Companies; Matthew H. Ross, New 
York, N. Y., for Master Coat, Apron & Towel Supply Co., Inc.; and Zelby and Bur- 
stein (Herbert Burstein, of counsel), New York, N. Y., for Laundry Workers Inter- 


national Union, Local No. 284, A. F. of L. 


[Antitrust Investigation] associataion of such companies known as 
“aC? 1 i, II Be Linen Supply Institute of New York, here- 
McGoury, District Judge [/n full text]: after called the Association, and Laundry 


In an antitrust investigation into the linen Workers International Union, Local 284 
supply industry in the New York Metro- AFL, hereafter called the Union. All sub- 
politan area the Government caused Grand poenas are substantially similar save that 
Jury subpoenas to be served on a large those addressed to the Association and the 
number of companies engaged in that in- Union demand, in addition, records peculiar 
dustry, hereafter called the Suppliers, an to such organizations. 
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The Suppliers and the Association move 
to quash or in the alternative to modify. 
The Union’s motion is to quash. It raises 
questions different from the other motions 
and will be considered separately, following 
disposition of the other motions. 


[Prior Proceedings] 


The Suppliers are engaged in the busi- 
ness of furnishing linens on a rental basis 
primarily to local professional establish- 
ments, restaurants and retail stores, In 
1943 five indictments and two informations 
charging violations of the antitrust laws 
were returned in this court against trade 
associations of linen suppliers and some of 
their members. Demurrers thereto were 
sustained on the ground that the allegations 
as to interstate commerce were insufficient. 
The indictments were subsequently nolle 
prossed. In May 1943 four new indictments 
were returned against the same parties. 
The defendants pleaded nolo contendere and 
fines were imposed. 


From May 1943 until 1949 the industry 
was under close surveillance by the De- 
partment of Justice. It is alleged, and not 
denied by the Government, that an arbi- 
tration agreement was entered into by the 
Suppliers, with the knowledge of, and in- 
deed after consultation with, the Depart- 
ment of Justice. In 1949 and 1950 the De- 
partment conducted a search of the files of 
five of the Suppliers and the Association. 
In 1951 questionnaires submitted by the 
Department were answered by the same 
companies. 


The subpoenas require production of 
documents covering the period from Jan. 
1, 1943 to date except in the case of the six 
movants who were “file searched” in 1949 
and 1950. As to these, documents are re- 
quired only from Jan. 1, 1949 to date. 


[Objections] 


The Suppliers and the Association object 
to paragraph III of the subpoenas on the 
grounds that it is unreasonable and oppres- 
sive in that: 


(1) Serious doubt exists as to the juris- 
diction of the Grand Jury of the U. S. 
over the movants herein, none of whom 
operates in interstate commerce; since 
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compliance with the aforesaid subpoenas 
would seriously interfere with the busi- 
ness of the movants and would involve 
an unreasonable burden and expense, the 
jurisdictional issue should first be deter- 
mined by the Grand Jury; 

(2) The subpoenas are not limited in 
their demands to a reasonable period 
of time; 

(3) They are so broad, sweeping, vague 
and indefinite that compliance would be 
unreasonable and oppressive; 

(4) They cover certain documents and 
records examined by the attorneys for 
the Antitrust Division of the Department 
of Justice of the United States, and copies 
of which are in their possession. 


[Inquiry Will Not Be Limited] 


The general tenor of the arguments is 
that since there is a doubt, possibly of 
long duration, on the part of the Govern- 
ment that the Suppliers are engaged in 
interstate commerce, since they have co- 
operated fully with the Government in the 
past, and since compliance would impose 
a hardship on their clerical staffs, the sub- 
poenas if not quashed should at least be 
limited in scope to documents relevant and 
material to the jurisdictional question in 
the first instance. Such a doubt, however, 
seems to me rather to be a reason for not 
quashing the subpoenas. A Grand Jury 
is not limited to investigation of matters 
over which it has been demonstrated the 
Court will have jurisdiction. Indeed this 
doubt may be the very reason why the 
Grand Jury summoned these parties to 
testify and to produce such a breadth of 
material.” 


It is urged that the Court can, and in 
the exercise of its discretion in this case 
should, direct the Grand Jury to confine its 
initial inquiries to the jurisdictional ques- 
tion in the first instance. But the scope 
of a Grand Jury’s “inquiries is not to be 
limited narrowly by questions of propriety 
or forecasts of probable result of the in- 
vestigation or by doubts whether any par- 
ticular individual will be found properly 
subject to an accusation of crime. The 
identity of the offender, and the precise 
nature of the offense, if there be one, 
normally are developed at the conclusion 
of the Grand Jury labors, not at the begin- 


1See U. 8S. v. Women’s Sportswear Manufac- 
turers Association, et al. [1948-1949 TRADE 
CASES { 62,390], 336 U. S. 460, 464, 1948: In re 
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ning.” * While it is undoubtedly true that 
the Court has power to prevent abuse of 
process by a Grand Jury,> mere incon- 
venience not amounting to harassment does 
not justify judicial interference with the 
functions of the Grand Jury.* Government 
counsel on the argument here offered to 
work out with counsel an arrangement to 
minimize whatever inconvenience might be 
involved by compliance with the subpoenas. 
That should be done promptly. And if the 
parties desire, the arrangement may be 
stated briefly in the order to be entered 
herein. This negatives harassment and I 
do not find any other indications of abuse. 
Accordingly I think a sound discretion re- 
quires me not to direct the Grand Jury to 
conduct its inquiry according to any speci- 
fied order of subjects. 


[Reasonableness of Inquiry] 


The questions of reasonableness as to the 
period and subjects covered by the subpoena 
are interrelated and will be considered 
together. A subpoena duces tecum must be 
limited to a reasonable period of time and 
specify with reasonable particularity the 
subjects to which the desired writings re- 
late.” It can be readily agreed that as the 
time period lengthens so must the par- 
ticularity increase.. Some courts have set 
ten years as the outside limit’ and some 
have quashed subpoenas covering even 
shorter periods of time.* In other cases, 
however, because of peculiar facts, courts 
have sustained subpoenas covering much 
longer periods of time.® In all these cases 
it is recognized that the facts in each 
individual case are the determining factors. 
More important than the formal results in 
these cases are the tests laid down for 
determining reasonableness, e. g. the type 
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and extent of the investigation; the ma- 
teriality of the subject matter to the type 
of investigation; the particularity with which 
the documents are described; the good faith 
of the party demanding the broad cover- 
age; a showing of need for such extended 
coverage. I think these subpoenas meet 
these tests. 


There is here involved an antitrust in- 
vestigation of the entire linen supply in- 
dustry in this area. The Suppliers it is 
true appear for the most part to be small 
companies. Together, however, they con- 
stitute practically the whole of the linen 
supply industry in the New York Metro- 
politan area, which embraces part of three 
states, many millions of inhabitants, and, 
as admitted by the Suppliers, customers 
numbering in the aggregate hundreds of 
thousands. By its nature an antitrust in- 
vestigation must be more extensive than the 
ordinary criminal investigation.° The twenty 
subject categories in the sub-numbered sections 
of paragraph III are quite particularized. 
Moreover, they are all material to an investiga- 
tion of this sort, since they describe acts which 
are the normal means of effectuating a viola- 
tion of the antitrust laws. The good faith of 
the Government cannot here be questioned. 
The investigation has been ordered by its 
chief legal officer, and there is a history of 
previous offenses by some of those sub- 
poenaed. As to those “searched” in 1949- 
1950, the time is limited to 3% years, and 
only as to those who have not been so 
“searched” is the time extended to 10% 
years, that is, back to the time of the fines. 
The Government asserts that the roots of 
the conspiracy extend back into these years 
immediately following the fines. It is of 
course permissible to investigate prior to 


2 Blair v. U. 8S., 250 U. S. 278, 1918; Applica- 
tion of R. C. A. [1952 TRADE CASES ] 67,352], 
TIPLE ADE Gi (Ose ae Nie re el O52: Seepalso 
In re Investigation of World Arrangements 
[1952 TRADE CASES f 67,358], 13 F. R. D. 280, 
23 DAC, 2 Cutg52: 

3 In re National Window Glass Workers, 287 
Fed. 219, 226, D. C. Ohio, 1922; U. S. v. Smyth, 
104 F. Supp. 283, 292-293, D. C. Cal. 1952. 


4In re Application of R. C. A. [1952 TRADE 
(CSISS: Ti Ge SSR, Wee, a, ay ley abe Se IDE 
N. Y. 1952; In re Petition of Borden Co., 75 F. 
Supp. 857, 863, D. C. Ill. 1948; In re Investiga- 
tion of World Arrangements [1952 TRADE 
GASES. 67,358, dseh Re Da280) 2875 DAC. 
DEKE ays 

5U. §. v. Medical Society, 26 F. Supp. 55, 57, 
1938; see also In re Motions to Quash Sub- 
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®In re United Shoe Machinery Corp., 73 F. 
Supp. 207, D. C. Mass. 1947. 

7In re Investigations of World Arrangements 
[1952 TRADE CASES f 67,358], 13 F. R. D. 280, 
D. C. D. C, 1952; In re United Shoe Machinery 
COnpy Ree 156, DE Ch lasses Loaiza ne 
Hastman Kodak, 7 ¥. R. D. 760, W. D. N. Y. 
1947. 

Sin re United Last Co., 7 F. R. D. 759, D. C. 
Mass. 1947. 

9In re Application of Radio Corporation of 
America [1952 TRADE CASES f 67,352], 13 
De RD a67, Sw Dl IN. Yi oboe 1SSvearsie Peta 
tion of Borden Co., 75 F. Supp. 857, D. C. Ill, 
1948, 27 years. 

10 In re Eastman Kodak, 7 F. R. D. 760, W. D. 
N. Y. 1947. 
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the period of limitation, in order to show 
a continuing conspiracy.” 


[Documents in Government’s Possession] 


The subpoena calls for many documents 
of which the Government already has copies. 
This I think is unreasonable and such 
documents need not be produced. If it 
transpires that the originals are needed 
later, new subpoenas may be served. 


Except as herein indicated the motions 
of Linen Supply Companies and Master 
Coat, Apron & Towel Supply Co., Inc. are 
denied. 


THE UNION’S MOTION 


This seeks to have the subpoena ad- 
dressed to the Union quashed. Paragraph 
II thereof is similar to paragraph III of 
the subpoena served on the Suppliers and 
the Association. The Union’s charge of 
unreasonableness as to the period and sub- 
jects embraced in paragraph II of its sub- 
poena is sufficiently answered by what has 
already been said as to paragraph III of 
the other subpoenas and will not be re- 
peated. The Union urges also that (1) 
“the subpoena is without force and effect, 
invalid and improper in that it is addressed 
to an unincorporated association and said 
unincorporated association cannot comply 
therewith except through all of its mem- 
bers who must be served;” (2) “compliance 
with the subpoena would tend to incriminate 
each member of the unincorporated asso- 
ciation, without according to such members 
the right to assert Constitutional privileges ;” 
(Bae: it calls for the production of 
confidential data and materials which no 
officer of the Union may lawfully  sur- 
render;” (4) “the data sought go beyond 
anything which the Federal Government 
under any law, may, can or dares require of 
trade unions.” 


The last contention appears to assume 
that at least some of a labor union’s records 
are always and inevitably beyond reach of 
judicial process. It is unnecessary to con- 
sider the validity of that assumption in 
reaching decision of the Union’s present 
motion and accordingly I do not consider it. 


[The Subpoena] 


The Marshal’s affidavit that the subpoena 
was served on the Union’s Office Manager 
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is not controverted. Accordingly the con- 
tentions numbered (1) and (2) are rejected 
on the authority of United States v. White, 
322 U. S. 694. The contentions numbered 
(3) and (4) are rejected in so far as they 
are addressed, if they are, to paragraph II 
of the subpoena. It seems more likely, 
however, that these contentions are ad- 
dressed to Par. III of the subpoena, which 
is as follows: 


“ITT. Such books, records, documents 
and lists in the possession or control of 
your union, or a certified statement pre- 
pared therefrom, for the period from Janu- 
ary 1, 1943 to the date of the service of 
this subpoena, showing: 

“a. The name, official capacity, term 
of office and present residence of each 
of the officers, directors, trustees, mem- 
bers and officials of boards and com- 
mittees, business agents, labor relations 
experts, shop stewards and managerial, 
executive and advisory personnei of your 
union; 

“bh. payments of expenses, salaries, fees, 
bonuses and other emoluments to any of 
the foregoing persons and the purpose 
of each payment; 

“c, financial statements, income and ex- 
pense statements, including initiation fees, 
dues, fines, penalties and assessments; 

“d. monies, gifts, contributions, dis- 
bursements, reimbursements and advances, 
other than wages and salaries, paid or 
given to your union and any business 
agent, officer, employee, representative 
and member; 

“e. the number of active members of 
your union engaged in supplying linen 
service or laundering linens for linen 
service suppliers.” 


[Disposition of Objections] 


The relevance and materiality to this 
investigation of the information called for 
by items a, d and e of paragraph III appear 
to me to be fairly obvious. And the Union 
does not point out in what respect they are 
not, or in what respect it would be “un- 
lawful” for an official of the Union to “sur- 
render” such information if it is available 
in the Union’s records. Neither is it shown 
in what respect such information consti- 
tutes “data which the Federal Gov- 
ernment under any law may [not], can[not] 
or dares [not] require of trade unions.” 
Thus as to items a, d and e of paragraph 


“In re United Shoe Machinery Corporation, 
73 F. Supp. 207, D. C. Mass. 1947. 
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III, the contentions numbered (3) and (4) 
are rejected. The data called for in items 
b and c of paragraph III, however, bear 
no apparent relation to this investigation. 
These data relate peculiarly to the internal 
management and financial affairs of the 
Union itself and ordinarily would not be 
expected to include information concerning 
the employers of the Union’s members. 
The Government made no showing on argu- 
ment or in its brief as to how such data 
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might or could disclose evidence of anti- 
trust violations by anyone in the linen 
supply industry. ° Accordingly the Union’s 
motion is denied except as to items b and 
c of paragraph III. As to these items it 
is granted. 

Furthermore item d of paragraph III as 
it stands is too broad. It will be limited to 
payments or gifts, if any, by any of the 
Linen Supply Companies or the Association. 

Settle order. 


United States v. Minneapolis Electrical Contractors Association, et al. 


In the United States District Court for the District of Minnesota, Fourth Division. 


No. 8161 Cr. Dated November 7, 1953. 


Case No. 1068 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Criminal Prosecutions—Imposition of Fines—Circumstances Justifying Reduction of 
Fines.—A motion by defendants to reduce the fines assessed against them was granted 
where the defendants (1) dismissed their appeals in a United States Court of Appeals, 
(2) settled private treble damage actions instituted against them by paying to the plaintiffs 
in such actions a substantial amount of monetary damages, and (3) entered into a consent 
decree with the Government in a companion civil antitrust action. The court noted that 
although the reductions in the fines were not too drastic, they gave reasonable recognition 
to the changed circumstances which had arisen since the court imposed the fines. How- 
ever, the court was of the opinion that the judgment for costs of the litigation as assessed 
against certain of the defendants should not be modified. 


See the Sherman Act annotations, Vol. 1, § 1630, 1630.625. 
For the plaintiff: Edward R. Kenney, John H. Waters, and William H. Rowan. 


For the defendants: Dorsey, Colman, Barker, Scott and Barber for Minneapolis 
Electrical Contractors Ass’n, Midwest Electrical Council, Inc., L. Arthur Clausen, Gordon 
Tucker, John Morris, Claude Skeldon, and Albert J. Fleming; Leonard, Street and 
Deinard for David A. Mandel; Nichols, Mullin, Farnand and Lee for Local Union 
No. 292, International Brotherhood of Electrical Workers; and Felhaber and Larson for 
St. Paul Electrical Contractors Ass’n, Midwest Electrical Council, Inc., Gordon Tucker, 
Donald F. Kehne, and John Kostka. 

For a prior opinion of the U. S. District Court, District of Minnesota, Fourth 
Division, see 1953 Trade Cases { 67,488. 


Order Workers, L. Arthur Clausen, Gordon Tucker, 


[Motion To Reduce Fines and Costs] 


Norppye, Chief Judge [Jn full text]: There 
has been presented to this Court a motion 
in behalf of defendants Minneapolis Elec- 
trical Contractors Association, St. Paul 
Electrical Contractors Association, Midwest 
Electrical Council, Inc., Local Union #292, 
International Brotherhood of Electrical 
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David A. Mandel, John Morris, Donald F. 
Kehne, John Kostka, Claude Skeldon and 
Albert J. Fleming for an order reducing the 
fines assessed against said defendants by 
this Court on April 3, 1953, and reducing 
the amount of the costs assessed against 
some of the above-named defendants on 
April 23, 1953. 


{| 67,622 
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[Grounds for Motion] 


It is made to appear in said motion that 
after the judgment was entered herein, an 
appeal was taken to the United States 
Court of Appeals by these defendants on 
May 4, 1953. On May 5, 1953, certain civil 
treble damage suits were instituted by cer- 
tain persons against the above-named de- 
fendants and others seeking damages 
allegedly sustained by those plaintiffs on 
account of an alleged violation by these de- 
fendants of the Sherman Antitrust Laws. 
These so-called civil treble damage suits 
were bottomed upon the conviction of these 
defendants in this proceeding. There was 
also pending against these defendants at 
this time the civil suit commenced by the 
United States against Minneapolis Electri- 
cal Contractors Association, et al., No. 3715, 
and which was based upon the same viola- 
tion of the Sherman Anti-trust Laws as 
the criminal proceedings herein and in which 
civil suit equitable relief by way of an in- 
junction was sought against these defendants. 


It is now made to appear that the mov- 
ing defendants with others have settled the 
treble damage actions instituted against 
them by paying to the plaintiffs therein a 
substantial amount of monetary damages 
and that these defendants have cooperated 
with the Government in civil suit No. 3715 
by entering into a stipulation for a consent 
decree as requested by the Government, 
and that on September 26, 1953, they filed 
a motion to dismiss their appeals in the 
United States Court of Appeals. The man- 
date from the Court of Appeals dismissing 
the appeal was filed October 12, 1953. It is 
by reason of these facts and circumstances 


Minneapolis Electrical Contractors Association... . 
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that the moving defendants request the 
Court to modify the fines and costs which 
have been assessed against them herein. 
They represent that to be required to pay 
the fines and costs assessed herein in view 
of the burdensome expense of the litigation 
and the settlement of the treble damage 
suits would be an extreme hardship and 
unduly oppressive. 


[Fines Reduced] 


My view is that the fines and costs as- 
sessed against these defendants were mod- 
erate under the circumstances and fully 
justified by the evidence. On the other 
hand, the complete capitulation of these 
defendants by dismissing the appeal and 
entering into a consent decree, and by the 
settling of the treble damage suits, pre- 
sents circumstances that would seem to 
justify the Court in giving careful consider- 
ation to the present motion. I have con- 
cluded, therefore, that ] should modify the 
fines heretofore assessed but it is my opin- 
ion that the judgment for costs of the liti- 
gation as assessed herein against certain of 
the defendants should not be modified or 
commuted. The reductions in fines as 
hereinafter stated are not too drastic, but 
they give reasonable recognition, at least, 
to the changed circumstances which have 
arisen since the Court imposed the fines. 


It is therefore ordered: That the fines 
assessed against the following defendants 
be reduced as hereinafter set forth and the 
judgments and commitments heretofore en- 
tered on April 3, 1953, be amended ac- 
cordingly: 


reduced from $4,500 to $3,000 


St. Paul Electrical Contractors Association........ reduced from $4,500 to $3,000 


Midwest Electrical Council, Inc 


NR ate cue. reduced from $4,500 to $3,000 


Local Union #292, International Brotherhood of 


Electrical Workers 
eArchiun Clausen aan 
Gordonmiucketzane- fee 
David A, Mandel ..... 
John Morris 
Donal dhe iehitie een ee 
John KXostkaes nee 
GlaudemSeldoniee sae eee 


Except as specifically ordered herein, the 
motion of the defendants is otherwise denied. 


The payment of the fines as modified 
herein and the costs as assessed in the 


Soe ee reduced from $3,000 to $1,500 
hee ae ean reduced from $2,500 to $1,000 
Seen @ yee reduced from $2,500 to $1,000 
rg Se reduced from $3,500 to $2,000 
Me fe weet, reduced from $3,500 to $2,000 
, A ee reduced from $3,500 to $2,000 
Bete ee reduced from $3,500 to $2,000 


reduced from $3,500 to $2,000 


eee _... reduced from $3,500 to $2,000 


Court’s order of April 23, 1953, is stayed 
for a period of ten days from the date of 
this order. 


Let judgment be entered accordingly. 


{67,622 
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: [67,623] United States v. National Association of Leather Glove Manufacturers, 
nc., et al. 


In the United States District Court for the Northern District of New York. Civil No. 
3715. Dated November 23, 1953. 


Case No. 1060 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Consent Decree—Practices Enjoined—Exchanges, Returns, and Special Orders— 
Leather Glove Manufacturers and Association.—Manufacturers of leather gloves and an 
association of such manufacturers were enjoined by a consent decree from entering into 
any plan which has the effect of (1) maintaining or following any rule (a) for the 
exchange, return, or repair of gloves, (b) for the terms upon which gloves returned to 
the manufacturer will be adjusted or credited, or (c) for the terms upon which special 
eres for gloves will be filled; or (2) determining to whom or through whom gloves will 

e sold. 


See the Sherman Act annotations, Vol. 1, J 1530.90, 1590. 


Consent Decree—Practices Enjoined—Price Fixing—Exchange of Information Con- 
cerning Costs or Prices—Uniform Accounting Systems.—Manufacturers of leather gloves 
and an association of such manufacturers were enjoined from entering into any under- 
standing for the purpose or with the effect of (1) exchanging information concerning 
costs, production, sales, prices, terms or conditions of sale, except for the exchange of 
available production capacity, prices, or terms or conditions of sale in connection with a 
bona fide purchase or sale of gloves, or in connection with a bona fide arrangement for 
subcontracting the manufacture of such gloves; (2) preparing or circulating the names 
of retailers or jobbers who have not complied with prices, discounts, or other terms or 
conditions of sale. The submission of information to any person for use in compiling a list 
of retailers or jobbers who have not complied with the manufacturer’s prices, discounts, 
or other terms or conditions of sale was prohibited. The defendants also were specifically 
enjoined from entering into any plan for the purpose of fixing prices, discounts, or other 
terms or conditions of sale. An understanding for the adoption of a uniform or specific 
system of accounting also was prohibited. 


See the Sherman Act annotations, Vol. 1, § 1240.141, 1530.10. 


Consent Decree—Practices Enjoined—Collusive Bidding.—Manufacturers of leather 
gloves and an association of such manufacturers were enjoined from entering into any 
understanding for the purpose of refusing to submit a bid for the sale of gloves, or making 
a bid therefor higher than, or identical with, the bid of any other person, or submitting 
collusively a bid therefor. However, the decree provided that a bona fide subcontract 
arrangement, standing alone and not based upon or involving the subcontractor’s agree- 
ment or understanding not to bid, would in no event be deemed to be a violation of this 
prohibition. 

See the Sherman Act annotations, Vol. 1, § 1530.20. 


Consent Decree—Practices Enjoined—Refusal To Sell—Refusal To Extend Credit.— 
Manufacturers of leather gloves and an association of such manufacturers were enjoined 
from (1) refusing to sell to any retailer or jobber, or (2) refusing to extend credit to any 
retailer or jobber. 


See the Sherman Act annotations, Vol. 1, § 1530.90. 


Consent Decree—Permissive Provisions—Credit Information, Wages of Employees, 
Annual Sales Figures, and Costs of Manufacture——A consent decree entered against 
manufacturers of leather gloves and an association of such manufacturers provided that 
nothing contained in the decree would prevent (1) any defendant from furnishing to any 
person hourly labor rates, piece labor rates, time studies, or other terms of employment 
solely in connection with collective bargaining; (2) any defendant from furnishing to the 
association its production figures and the association from compiling and disseminating 
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such figures in a general and composite form to all persons without identifying the figures 
gathered from any particular person; (3) any defendant from furnishing each year to the 
association, for the sole purpose of determining dues, its gross annual sales figures or its 
total number of employees for the previous year; and (4) any defendant from furnishing 
to a trade association of which it is a member, or such association from compiling and 
disseminating to any governmental authority, any relevant data, and also estimates on the 
cost of manufacture in the United States of a typical glove of foreign manufacture. Also, 
the decree provided that certain provisions of the decree would not prohibit any defendant 
from submitting to the association and the association from receiving, and, upon the 
bona fide request of a credit grantor or credit reporting bureau, from disclosing the actual 
credit experience of any individual, specified jobber, or retailer. 


See the Sherman Act annotations, Vol. 1, J 1540. 


For the plaintiff: Stanley W. Barnes, Assistant Attorney General; Marcus A. 
Hollabaugh, W. D. Kilgore, Jr., Richard B. O’Donnell, John D. Swartz, Philip L. Roache, 
Jr., Charles F. B. McAleer, and Charles F. Beckler. 


For the defendants: Colenian Taylor (Taylor and Kennedy) for National Ass’n of 
Leather Glove Manufacturers, Inc.; Gates-Mills, Inc.; The Daniel Hays Co., Inc.; Hilts- 
Willard Glove Corp.; Louis Meyers & Son, Inc.; The Frank Russell Glove Co.; Sellinger 
Glove Co.; Speare Glove Co., Inc.; James J. Casey, Jr.; Justin O’Brien, Isabel O’Brien, Helen 
Hays and Douglas Hays, doing business as Ireland Bros., a co-partnership; and Joseph 
Lazarus, Jacob Lazarus, Milton Lazarus, and David Frisch, doing business as Boyce- 
Lazarus Co., a co-partnership. George F. Murphy (Murphy and Niles) for Glovecraft, 
Inc. John M. Liddy (Ferris, Hughes, Dorrance and Groben) for C. D. Osborn Co. 
H. Andrew Schlusberg for Louis Rubin, Joseph M. Rubin, Max Rubin, Harry Rubin, 
David Rubin, and Abraham Rubin, doing business as J. M. Rubin & Sons, a co-partnership; 
Julius A. Higier and Edna Higier, doing business as Superb Glove Co., a co-partnership; 
Imperial Glove Co., Inc.; and Acme Glove Corp. Herbert A. Friedlich (Mayer, Meyer, 
Austrian and Platt) for The Joseph N. Eisendrath Co. (name now Eisendrath Glove Co.) 
F. C. Fisher (Dwight, Royall, Harris, Koegel and Caskey) for Fownes Brothers & Co., 
Incorporated. 


Final Judgment 

BrENNAN, District Judge [Jn full text]: 
Plaintiff, the United States of America, 
having filed its complaint herein on July 
7, 1950, and the defendants having appeared 
and filed their separate answers denying the 
substantive allegations thereof; and the 
plaintiff and defendants by their respective 
attorneys having severally consented to the 
entry of this Final Judgment without trial 
or adjudication of any issue of fact or law 
herein and without admission by any of the 
parties in respect to any such issue; and 
the Court having considered the matter and 
being duly advised; 

Now, therefore, before the taking of any 
testimony and without trial or adjudication 
of any issue of fact or law herein, and upon 
consent of all parties hereto, it is hereby 

Ordered, adjudged and decreed, as fol- 
lows: 

I 
[Sherman Act] 


The Court has jurisdiction of the subject 
matter herein and of all the parties hereto. 


{ 67,623 


The complaint states a cause of action 
against the defendants under Section 1 of 
the Act of Congress of July 2, 1890, entitled 
“An act to protect trade and commerce 
against unlawful restraints and monopolies,” 
commonly known as the Sherman Act, as 
amended. 


Ik 
[Definitions] 
As used in this Final Judgment: 


(A) “Person” shall mean any individual, 
partnership, firm, association, corporation 
or any other legal entity; 


(B) “Leather gloves” shall mean dress 
and semi-dress gloves and mittens for men, 
women and children, manufactured entirely 
of leather, of leather in combination with 
fabrics, and of leather lined with wool, 
other textiles or with fur; 


(C) “Association” shall mean the defend- 
ant, National Association of Leather Glove 
Manufacturers, Inc., of Gloversville, New 
York; 
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(D) “Governmental authority” shall mean 
any Federal, State, County or Municipal 
agency. 

TST 
[Applicability of Judgment] 


The provisions of this Final Judgment, 
applicable to a defendant, shall apply only 
to such defendant, its officers, agents, serv- 
ants, employees and attorneys, and to those 
persons in active concert or participation 
with any defendant who receive actual 
notice of this Final Judgment by personal 
service or otherwise. For the purpose of 
this Final Judgment, a defendant and its 
wholly owned subsidiaries, and a defendant 
or a wholly owned subsidiary and the 
respective officers, agents, servants, em- 
ployees and attorneys thereof, shall be 
deemed to be one person. 


IV 
[Policies of Association Cancelled] 


The Standard Glove Policies of the Na- 
tional Association of Leather Glove Manufac- 
turers, Inc., and any agreement, understanding 
or arrangement amendatory thereof or sup- 
plemental thereto, is terminated and can- 
celled and each defendant is enjoired and 
restrained from entering into, adhering to, 
maintaining or furthering any agreement, 
understanding, plan, program or course of 
conduct with any other defendant or any 
other manufacturer of leather gloves for the 
purpose or with the effect of maintaining, 
reviving or reinstating the aforesaid Stand- 
ard Glove Policies or any part thereof. 


V 
[Rules] 


The defendants are jointly and severally 
enjoined and restrained from entering into, 
adhering to or enforcing, or suggesting or 
attempting to secure the adherence to, any 
contract, agreement, understanding, plan or 
program with any other defendant or any 
other manufacturer of leather gloves which 
has the purpose or effect of: 

(A) Maintaining, fixing, establishing or 
following any rule, practice or policy: 

(1) for the exchange, return or repair 
of leather gloves; 

(2) for the terms upon which leather 
gloves returned to the manufacturer will 
be adjusted or credited; 
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(3) for the terms upon which special 
orders for leather gloves will be filled. 
(B) Determining to whom or through 

whom leather gloves will be sold. 


VI 
[Price Fixing] 

The defendants are jointly and severally 
enjoined and restrained from entering into, 
adhering to, maintaining or furthering any 
combination, conspiracy, contract, agree- 
ment, understanding, plan or program, with 
any other defendant or any other manu- 
facturer of leather gloves for the purpose 
or with the effect of fixing, determining, 
stabilizing, maintaining, adhering to, or in- 
ducing the adherence to prices, discounts 
or other terms or conditions of sale for 
leather gloves sold to third persons. 


VII 


[Bids, Refusal To Sell, and Exchange of 
Information| 


The defendants are jointly and severally 
enjoined and restrained from: 

(A) Entering into, adhering to, maintain- 
ing or furthering any combination, con- 
spiracy, contract, agreement or understanding 
with any other defendant or any other 
manufacturer of leather gloves for the pur- 
pose or with the effect of: 


(1) refusing to submit a bid for the 
sale of leather gloves, or making a bid 
therefor higher than, or identical with, 
the bid of any other person, or submitting 
collusively a bid therefor; provided, how- 
ever, that a bona fide subcontract arrange- 
ment, standing alone and not based upon 
or involving the subcontractor’s agree- 
ment or understanding not to bid, shall in 
no event be deemed to be a violation of 
this subsection (1); 


(2) refusing to sell to any retailer or 
jobber of leather gloves; 

(3) exchanging information concerning 
costs, production, sales, prices, terms or 
conditions of sale for leather gloves ex- 
cept for the exchange of available pro- 
duction capacity, prices or terms or 
conditions of sale in connection with a 
bona fide purchase or sale of leather 
gloves, or component parts of such gloves, 
or in connection with a bona fide ar- 
rangement for sub-contracting the manu- 
facture of such gloves or component parts 
of such gloves: 
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(4) preparing, collecting, compiling, 
disseminating, publishing or circulating 
the names of retailers or jobbers who 
have not complied, or do not or will not 
comply, with prices, discounts or other 
terms or conditions of sale for leather 
gloves; 


(5) refusing to extend credit to any 
retailer or jobber of leather gloves. 


(B) Submitting information to any other 
person for use in compiling a list of retailers 
or jobbers who have not complied, or do not 
or will not comply with said defendant’s 
prices, discounts or other terms or condi- 
tions of sale. 


Provided, however, that the provisions 
of this Section VII shall not prohibit any 
defendant manufacturer from submitting to 
the Association and the Association from 
receiving, and, upon the bona fide request 
of a credit grantor or credit reporting 
bureau, from disclosing the actual credit 
experience of any individual, specified job- 
ber or retailer of leather gloves. 


VIII 
[Uniform Accounting Systems] 


The defendants are jointly and severally 
enjoined and restrained from entering into, 
adhering to, maintaining or furthering any 
contract, agreement or understanding with 
any other defendant or any other manufac- 
turer of leather gloves for the adoption of 
any uniform or specific system of account- 
ing in the manufacture, sale or distribution 
of leather gloves. 


IX 
[Pernussive Provision] 


Nothing contained in this Final Judgment 
shall prevent: 


(A) Any defendant, acting in good faith, 
from furnishing to any person hourly labor 
rates, piece labor rates, employee earnings, 
time studies, or terms or conditions of 
employment, solely in connection with col- 
lective bargaining, a labor dispute, the 
administration of a labor contract, fixing 
labor rates or a governmental investiga- 
tion; 

(B) Any defendant from furnishing to 
the Association its production figures and 
the Association from compiling, disseminat- 
ing and communicating said figures in a 
general and composite form to all persons 
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and the public generally without identifying 
the production figures gathered from any 
particular person; 


(C) Any defendant from furnishing each 
year to the Association, for the sole purpose 
of determining dues and assessments, its 
gross annual sales figures or its total num- 
ber of employees for the previous year; 


(D) Any defendant from furnishing to a 
trade association of which it is a member, 
or such trade association from compiling 
and disseminating to any governmental au- 
thority, any relevant data, and also estimates 
on the cost of manufacture in the United 
States of a typical leather glove of foreign 
manufacture. 


XxX 
[Inspection and Compliance | 


For the purpose of securing compliance 
with this Final Judgment, duly authorized 
representatives of the Department of Justice 
shall upon written request of the Attorney 
General, or the Assistant Attorney General 
in charge of the Antitrust Division, and on 
reasonable notice to the defendant, made it 
its principal office, be permitted, subject 
to any legally recognized privilege: 


(A) Access, during the office hours of 
such defendant, to all books, ledgers, ac- 
counts, correspondence, memoranda and 
other records, and documents in the pos- 
session or under the control of such defend- 
ant, relating to any of the matters contained 
in this Final Judgment, and 


(B) Subject to the reasonable conveni- 
ence of such defendant, and without re- 
straint or interference from it, to interview 
officers and employees of such defendant, 
who may have counsel present, regarding 
any such matters. 


Upon such request the defendant shall 
submit such reports in writing with respect 
to any of the matters contained in this 
Final Judgment as from time to time may 
be necessary to the enforcement of this 
Final Judgment. No information obtained 
by the means permitted in this Section X 
shall be divulged by any representative of 
the Department of Justice to any person 
other than duly authorized representatives 
of the Department except in the course of 
legal proceedings, to which the United 
States is a party, for the purpose of se- 
curing compliance with this Final Judgment 
or as otherwise required by law. 
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XI 
|Jurisdiction Retained] 
Jurisdiction is retained solely for the 
purpose of enabling any of the parties to 
this Final Judgment to apply to this Court 
at any time for such further orders and 
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directions as may be necessary or appro- 
priate for the construction or carrying out 
of this Final Judgment, for the modification 
of any of the provisions thereof, for the en- 
forcement of compliance therewith and the 
punishment of violations thereof. 


[| 67,624] Edwin M. Reid v. Doubleday and Company, Inc. 


i In the United States District Court for the Northern District of Ohio, Western 
Division. No. 6718 Civil. Filed August 5, 1953. 


Robinson-Patman Price Discrimination Act 


Suit for Civil Damages—Discrimination—Prior Determination as a Bar to Present 
Action.—A defendant's motion for summary judgment on the ground that the plaintiff’s 
treble damage action alleging unlawful discrimination was barred because in a prior action 
between the parties, in another court, it was found that there was “no lessening of com- 
petition or tendency to create a monopoly” within the meaning of the Clayton Act, as 
amended, was denied. The question of the application of the Clayton Act, as amended, was 
not put in issue and therefore could not be properly determined in that action so as to 
constitute res judicata in the present action. Furthermore, the court in the prior action 
had no jurisdiction of such a defense, and the subject matter of the prior action was not 


the same as in the present action. 


See the Sherman Act annotations, Vol. 1, { 1640.634; Robinson-Patman Act annota- 


tions, Vol. 1, J 2212.770. 


For the plaintiff: Harris and Sell, Toledo, Ohio. 
For the defendant: Marshall, Melhorn, Bloch and Belt, Toledo, Ohio. 
For a prior opinion of the U. S. District Court, Northern District of Ohio, Western 


Division, see 1953 Trade Cases { 67,428. 


Memorandum of the Court Re Motion 
of Defendant for Summary 
Judgment 


Kroes, District Judge [/n full text]: This 
matter is before the Court upon the motion 
of defendant for summary judgment dis- 
missing the complaint, pursuant to Rule 56 
(b) of the Federal Rules of Civil Procedure, 
on the ground that there is no genuine issue 
as to any material fact, and that the defend- 
ant is entitled to a judgment as a matter 
of law. 

[Prior Judgment] 


The contention of the defendant is “that 
the Municipal Court of Toledo in an action 
between the parties hereto on a different 
cause of action made a determination that 
the offering of a lower discount to plaintiff 
than to the jobber customers of the defend- 
ant did not lessen competition or tend to 
create a monopoly within the meaning of 
the Clayton Act”; that “the determination 
of that fact is binding in the present action, 
and in view of that determination the com- 
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plaint in this action should be dismissed 
since there is no dispute over any material 
issue of fact.” 


In support of the motion defendant attached 
Exhibit A, which is a transcript of the pro- 
ceedings in the Municipal Court, and Ex- 
hibit B, containing copies of the pleadings, 
deposition and opinion of the Court in said 
proceeding. No countervailing affidavit or 
evidence was offered by plaintiff. 


It is the position of the plaintiff that the 
defendant is not entitled to relief asked for 
in the motion for the reason that there are 
several material issues of fact in controversy 
between the parties here and they cannot be 
resolved upon the motion of the defendant. 


The motion is apparently predicated upon 
the defense set forth in paragraph 34 of the 
answer, in which the defendant alleges: 


“34. Defendant states that the same 
issues raised in this case were heretofore 
raised in the action entitled Doubleday and 
Company, Inc. v. Edwin M. Reid in the 
Municipal Court of Toledo, Lucas County, 
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Ohio, a court of record, being Case No. 
177662 on the docket of said court; that 
said issues were determined adversely to 
said Edwin M. Reid and final judgment 
in said action was rendered upon the 
merits in favor of this defendant, Double- 
day and Company, Inc. and against said 
Edwin M. Reid, plaintiff herein; that no 
appeal was had or can now be had from 
said judgment, and that by reason thereof, 
the said judgment is res adjudicata as to 
the claim of plaintiff in this present action.” 


In a previous motion the plaintiff asked 
the Court to strike this defense as legally 
insufficient, which was overruled, the Court 
at that time stating: 


“It seems to us whether or not the de- 
fense of res adjudicata is a good defense 
in this case depends upon evidence as to 
the issues involved and the determination 
made in the prior action, and perhaps 
other matters of evidence, and that the 
question cannot be determined upon this 
motion.” 


The defendant contends that Exhibits A 
and B offered on the motion before the Court 
show the issues involved and the determi- 
nation made in the prior proceeding in suff- 
cient detail to permit the Court to pass upon 
the motion at this time. 


[Applicable Principle] 


There is no question between the parties 
as to the principle of law applicable, that 
being as stated by the Court in the case of 
Southern Pacific Railroad Company v. United 
States, 168 U. S. 1, 48, wherein the Court, 
said: 


“The general principle announced in 
numerous cases is that a right, question 
or fact distinctly put in issue and directly 
determined by a court of competent juris- 
diction, as a ground of recovery, cannot 
be disputed in a subsequent suit between 
the same parties or their privies; and even 
if the second suit is for a different cause 
of action, the right, question or fact once 
so determined must, as between the same 
parties or their privies, be taken as con- 
clusively established, so long as the judg- 
ment in the first suit remains unmodified. 


Ok KY 

It is the contention of the plaintiff that 
the question of whether or not the defend- 
ant offered some of its customers a lower 
price than offered to the plaintiff and whether 
or not such discrimination resulted in a 
lessening of competition or tendency to create 
a monopoly was not raised in the Municipal 
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Court by either the petition of the defend- 
ant here or the amended answer of the 
plaintiff here; that such matters were not 
in issue before that Court, and that, there- 
fore, any decision of the Municipal Court 
in regard to facts not in issue would not be 
res adjudicata in any other proceeding before 
any other Court in which the parties were 
the same. 


[Issue in Prior Action] 


From the statement of law above quoted 
for Pacific Railroad Company v. United States, 
it would seem apparent that the prior deter- 
mination of a right, question or fact, to con- 
stitute res adjudicata, must have been distinctly 
put in issue and directly determined by a 
Court of competent jurisdiction. The action 
in the Municipal Court was brought by the 
defendant here on June 13, 1949, to recover 
from the plaintiff here the sum of $520.58 
on an account for goods and merchandise 
sold and delivered. In that action plaintiff 
here filed an answer, in which he admitted 
the books covered by the invoices making 
up the plaintiff's claim were billed to him 
and did not deny that he received them. As 
a defense, plaintiff here alleged that the de- 
fendant here discriminated against him in 
not offering him the same discount as other 
customers in direct competition with plain- 
tiff; that such action had the effect of lessen- 
ing competition, tended to create a monopoly 
and was in violation of the Clayton Act and 
the Robinson-Patman Act of the United 
States. The prayer was that the petition be 
dismissed. The defendant here filed a de- 
murrer to the causes of action in the answer 
which alleged violation of the Clayton and 
Robinson-Patman Acts, on the ground that 
such defenses did not set forth facts suffi- 
cient to constitute a defense. This demurrer 
was sustained and thereafter the plaintiff 
here filed an amended answer, on Novem- 
ber 23, 1949, in which no mention was made 
of alleged violation of either the Clayton 
Act or the Robinson-Patman Act. The only 
reference to discounts contained therein was 
the following: 


“Defendant further says that the plain- 
tiff has offered ‘trade’ books to book 
jobbers at a trade discount of forty-six 
(46%) off list prices, to which this de- 
fendant would be entitled as a book jobber.” 


The amended answer also set up as de- 
fenses defect of parties plaintiff, which was 
waived by defendant, and failure of the plain- 
tiff to qualify for doing business within the 
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State of Ohio, on which the Court found 
against the defendant. 


The prayer of the amended answer was: 


“WHEREFORE, defendant prays that 
upon the final hearing of this cause that 
the plaintiff's petition be dismissed for 
the reason that there is a defect of parties 
plaintiff; that said petition be dismissed 
for the reason the plaintiff is doing busi- 
ness within the State of Ohio prior to 
procuring a certificate authorizing it to 
do business within this State in compli- 
ance with General Code Section #178, 187 
& 5508; and in the alternative, defendant 
prays that should the Court refuse to dis- 
miss said petition as aforesaid that the plain- 
tiff be put on strict proof as to the discounts 
offered by it to the book jobbing trade on 
‘trade’ books, and adjust its account accord- 
ingly; and for such other and further 
relief as the defendant may be entitled 
in the premises.” (Emphasis added) 


[Issues Different] 


From the foregoing it will be seen that 
the real issue, as raised by the petition and 
amended answer, was the amount owing by 
the plaintiff here to the defendant here, and 
that this depended upon the amount of dis- 
count the plaintiff was entitled to. The 
question of the application of the Clayton 
Act or the Robinson-Patman Act was not 
put in issue and, therefore, could not be 
properly determined in that action so as to 
constiute res adjudicata here. Counsel for 
defendant quote quite extensively from the 
opinion of the Judge of the Municipal Court, 
in which it appears the Court found that 
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there was “no lessening of competition or 
tendency to create a monopoly within the 
meaning of the Clayton Act.” That Court 
had already sustained a demurrer to the de- 
fenses based on the Clayton Act and the 
Robinson-Patman Act, and that question 
was not, therefore, then before the Court. 
The Municipal Court had no jurisdiction of 
such a defense in that case. As held in 
Bruce’s Juices, Inc. v. American Can Co. 
[1946-1947 Trape Cases § 57,553], 330 U. S. 
743 (1947): 


“In a suit by a seller against a buyer 
on notes given for the accumulated bal- 
ance remaining on a running account of 
sales and credits over a period of years, 
it is no defense that the seller had en- 
gaged in price discriminations against the 
buyer in violation of the Robinson-Pat- 
man Act, which prescribes criminal penal- 
ties and entitles injured persons to triple 
damages, but does not expressly make 
the contract of sale illegal or the pur- 
chase price uncollectible.” 


The action of the Municipal Court in sus- 
taining the demurrer to the defenses based 
on the Clayton Act and the Robinson-Pat- 
man Act removed those issues from the 
case. From the exhibits in evidence, it appears 
that the subject matter of the suit in the 
Municipal Court was not the same as in 
this action, and that the decision of the 
Judge of the Municipal Court, therefore, is 
not res adjudicata of the issues before this 
Court. 


The motion for summary judgment is 
overruled, and an order is drawn accordingly. 


[| 67,625] Chiplets, Incorporated v. June Dairy Products Co., Inc., and C, Doering 


& Sons, Inc., intervening defendant. 


In the United States District Court for the District of New Jersey. Civil Nos. 11444 


and 443-50. Filed July 20, 1953. 


Clayton Antitrust Act 


Agreement Not To Use Competitive Product—Assessment of Additional Royalty— 
Patent Licenses.—Provisions of a standard form of a lease used in leasing a patented 
machine wherein the lessee (1) agrees that it will not produce, deal in, sell, or use any 
butter printed which is a substitute for or simulation of any butter printed which is or 
may be described as the lessor’s machine product, except on the payment of an additional 
royalty, and (2) covenants not to use any machinery which in its design or operation 
is construed by the lessor to be a duplication of the leased machine, are unlawful for they 
have the effect of precluding the use by the lessee not only of other patented machines but 
also of unpatented machines. The evidence supports the conclusions that the provisions 
were intended by the lessor to extend the patent monopoly beyond its reasonable and 
lawful limits, to suppress competition, and to create a monopoly. 


See the Clayton Act annotations, Vol. 1, f 2023. 
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Chiplets, Inc. v. June Dairy Products Co., Inc. 

Suit for Civil Damages—Fact of Damage—Extent of Damage—Evidence.—A though 

a lessor of a patented machine was found to have violated the antitrust laws, a manu- 

facturer of an alleged infringing machine failed to produce evidence as to the fact of 

damage as well as to the extent of damage to sustain its counterclaim for treble damages. 

Conclusions expressed by officers of the manufacturer were either conjectural or based 

on hearsay, and correspondence from potential customers was inadmissible in the absence 
of the testimony of the writers. 


See the Clayton Act annotations, Vol. 1, § 2024.49. 


Suit for Civil Damages—Fact of Damage—Extent of Damage—Loss of Sale.—W here 
a lessor of a patented machine was found to have violated the antitrust laws by leasing 
its patented machinery under leases which had the effect of precluding the use of com- 
peting machines, a manufacturer of an alleged infringing machine was entitled to recover 
damages on its counterclaim where it established that (1) a lessee of the patentee sub- 
mitted to the manufacturer an order for one of its machines, (2) the order was accepted 
by the manufacturer, (3) the order was cancelled by the lessee on the advice of its legal 
department, (4) the existence of the lease agreement was advanced as the reason for the 
cancellation, and (5) the manufacturer sustained a loss equivalent to the net profit it would 
have made had the machine been sold. 


See the Clayton Act annotations, Vol. 1, | 2024.49. 

For the plaintiff: Thorn Lord, Newark, N. J. 

For the defendants: Harry Sommers, Newark, N. J. 

For a prior opinion of the U. S. District Court, District of New Jersey, see 1950-1951 
Trade Cases { 62,698. 


CLAIM For DamMaces UNpbER THE ANTITRUST 
LAws 


Opinion 
[Antitrust Counterclaim] 


SmirH, District Judge [In full text ex- 
cept for that portion of the opinion relating 
to the validity of patents indicated by as- 
terisks|: The plaintiff filed a complaint in 
which it charged the defendant June Dairy 
Products Co., Inc., with the infringement 
of two patents, Patent 1,967,972, hereinafter 
identified as ’972, and Patent 2,201,872, 


The intervenor has joined in his counter- 
claim a claim for treble damages under Sec- 
tion 4 of the Clayton Act, 15 U. S. C. A. 
15. The counterclaim alleges: first, that the 
plaintiff has made and entered into certain 
license agreements, in violation of Section 3 
of the: said Act, 5.Us Say Ca Aw i 4eearrd. 
Sections 1 and 2 of the Sherman Act, 15 
U.S. C. A. 1 and 2; and second, that these 


hereinafter identified as ’872. The defend- 
ant C. Doering & Sons, Inc., the manufac- 
turer of the accused machines, hereinafter 
identified as the intervenor, intervened in 
the action and filed an answer and counter- 
claim in which it challenged the validity of 
the patents and denied infringement. The 
intervenor in its counterclaim joined claims 
for damages and injunctive relief under 
Sections 4 and 16 of the antitrust laws, 
SeciousmlorandsZonobeditlen| 5 as Wiese Gan 


The intervenor thereafter filed a supple- 
mental counterclaim in which it charged 
the plaintiff with the infringement of two 
patents, Patent 2,321,188, hereinafter identi- 
fied as 7188, and Patent 2,323,523, herein- 
after identified as ’523. The plaintiff filed 
a reply in which it challenged the validity 
of the patents and denied infringement. 
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agreements have effectively lessened com- 
petition and created a monopoly, to the 
injury and damage of the intervenor. The 
essential allegations of the counterclaim are 
denied in the reply filed by the plaintiff, 


ILLEGALItTY OF License AGREEMENTS 


The plaintiff and the intervenor are ad- 
mittedly competitors engaged in the manu- 
facture of machines which are either leased 
or sold to producers and wholesale dis- 
tributors of butter products. They are en- 
gaged in interstate commerce, and the 
agreements hereinafter discussed were made 
“in the course of such commerce.” The 
purchasers and lessees of the machines are 
also engaged in interstate commerce; their 
products are sold and distributed “among 
the several States.” 
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The machines of the plaintiff, which are 
covered by Rottenberg patents ’972 and 
872, supra, are leased to nineteen of the 
largest producers of butter products. The 
standard form of lease contains the follow- 
ing restrictive covenant: 


“The lessee agrees as a special and 
additional consideration for the granting 
of this lease and license to use the machin- 
ery of the lessor, . . . that it will not pro- 
duce, deal in, sell, offer for sale, use or 
deliver, nor attempt to do so either directly 
or indirectly, any butter printed, scored or 
cut, embossed or otherwise, ready or suit- 
able for individual service or use in 
small pats or pieces, which is a substitute 
for, imitation or simulation of any butter 
printed, packed or distributed which is 
or may truthfully be described as ‘A 
Chiplets Machine Product,’ except on 
payment to the lessor of a sum of money 
equal to the additional consideration (4¢ 
for each and every pound of butter) here- 
inabove provided for Chiplets Machine 
cut butter.” (Clause 9 (f) of the stand- 
ard form). 


Several of the leases contain a modification 
of this covenant. 


The restriction of the quoted clause is 
reenforced by Clause 14 (d), which reads 
as follows: 


“the lessee covenants for the full term 
of this agreement not to use, directly or 
indirectly, for the purpose for which the 
hereunder leased machinery is used, any 
machinery which in its design, move- 
ments, construction, operation, etc., whol- 
ly or in any of its principal functions or 
Habis Se ON Stk ED) BY Ee WE S- 
SOR to be a duplication, imitation, repro- 
duction, simulation or patent infringement 
of the hereunder leased machinery, re- 
gardless of the prior termination of this 
agreement for any cause whatsoever.” 


The provisions of subdivisions (b) and (c) 
of Clause 14 are equally onerous but we 
see no reason to quote them at length. 


We have heretofore held that the restric- 
tive clauses contained in the license agree- 
ment violate the express provisions of Sec- 
tion 3 of the Clayton Act, supra. Chiplets, 
Inc. v. June Dairy Products Co. [1950-1951 
TRADE CASES J 62,698], 89 F. Supp. 814; 
see, in addition to the cases therein cited, 
Standard Co. v. Magrane-Houston Co., 258 
U. S. 346, 355, 356. The practical effect of 
these clauses is to preclude the use by the 
licensee not only of other patented ma- 
chines but also of unpatented machines. 
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There can be no doubt that the “effect” of 
such provisions “may be to substantially 
lessen competition or tend to create a mo- 
nopoly.” The quoted clauses therefore vio- 
late the Act. 


The language of the Supreme Court in 
the case of Standard Co. v. Magrane-Houston 
Co., supra, is apposite here. The Court, 
construing Section 3 of the Clayton Act, 
held that the Act embraced: 


“All contracts which were unrea- 
sonably restrictive of competitive conditions, 
either from the nature or character of 
the contract or where the sur- 
rounding circumstances were such as to 
justify the conclusion that they had not 
been entered into with the legiti- 
mate purpose of reasonably forwarding 
personal interest and developing trade, 
but on the contrary were of such a 
character as to give rise to the inference 
or presumption that they had been en- 
tered into... with the intent to do wrong 
to the general public and to limit the 
right of individuals, thus restraining the 
free flow of commerce and tending to 
bring about the evils, . . ., which were 
considered to be against public policy.” 


We are convinced that the license agree- 
ments here under consideration were in- 
tended by the plaintiff to: first, extend the 
patent monopoly beyond its reasonable and 
lawful limits; second, suppress competition; 
and third, create a monopoly. This con- 
clusion is supported by the undisputed evi- 
dence, from which it appears that these 
unlawful ends were at least partially achieved. 


Liasitiry ANp DAMAGES 


The burden is upon the intervenor to 
prove not only that the license agreements 
were used by the plaintiff in violation of the 
Act but also that their use in the course of 
commerce was the direct and proximate 
cause of injury to its business. A claim for 
damages may be sustained only upon proof 
of these elements. Story Parchment Co. v. 
Paterson Co., 282 U. S. 555, 562, et seq.; 
Kobe, Inc. v. Dempsey Pump Co. [1952 
TraveE Cases § 67,312], 198 F. 2d 416, 425, 
426; Turner Glass Corp. v. Hartford-Empire 
Co. [1948-1949 Trape CASES { 62,379], 173 
F. 2d 49, 51, 52; Shotkin v. General Electric 
Co. [1948-1949 Trape Cases § 62,341], 171 
Ey 2d) 236,238) 239) Where ‘canwibem no 
recovery in the absence of such proof. 


The evidence as to the fact of damage, as 
well as the extent thereof, leaves much to 
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be desired. The claim for damages is pre- 
dicated solely upon an alleged loss of busi- 
ness, but this allegation, except in a single 
instance hereinafter discussed, is supported 
primarily by the testimony of two officers 
of the intervenor and the correspondence 
from potential customers. The conclusions 
expressed by these witnesses were either 
conjectural or based on hearsay. The cor- 
respondence was inadmissible on the issue 
of damage in the absence of the testimony 
of the writers; we might add that much of 
this correspondence was irrelevant. We are of 
the opinion that the competent evidence, con- 
sidered in the light most favorable to the 
intervenor, was insufficient to support the 
claim for damages, except in the instance 
hereinafter discussed. 


This is not a case in which the uncer- 
tainty is limited to the extent of the dam- 
age, but one in which the uncertainty 
extends also to the fact of damage. Cf. 
Bigelow v. RKO Radio Pictures [1946-1947 
TRADE CASES § 57,445], 327 U. S. 251, and 
Story Parchment Co. v. Paterson Co., supra. 
The competent and material evidence be- 
fore the Court will not support a factual 
determination that the pecuniary damage 
sustained by the intervenor, if any, was 
attributable to the wrong of the plaintiff. 
The evidence may have been available, but, 
if it was, the intervenor failed to produce 
it at the trial, and this despite the frequent 
admonitions by the Court that the evidence 
presented was insufficient. 
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However, the competent and material 
evidence before the Court adequately sup- 
ports the following factual determinations: 
(a) Armour and Company, a licensee of 
the plaintiff, submitted to the intervenor 
a “Purchase Order” for a Doering Auto- 
matic Machine at a net price of $10,670.00; 
(b) the said order was accepted by the 
intervenor; (c) thereafter, and before the 
delivery of the machine, the order was 
cancelled by Armour and Company on the 
advice of its legal department; (d) the 
existence of the license agreement was ad- 
vanced as the reason for the cancellation; 
and, (e) the intervenor sustained a net loss. 
of $2,370.00, the equivalent of a net profit 
of approximately twenty-two per cent. The 
undisputed evidence, and the inferences of 
which this evidence is reasonably suscepti- 
ble, will support a conclusion that this loss 
was occasioned by the wrong of the plaintiff. 


CoNCLUSION 


The intervenor is entitled to recover 
“threefold the damages” sustained by it, 
to wit, $7,110.00. A judgment in said amount, 
plus costs, in favor of the intervenor and 
against the plaintiff may therefore be entered. 


CLAIM For INjJUNCTIVE RELIEF UNDER THE 
ANTITRUST LAWS 


The issues raised by the claim for injunc- 
tive relief have become moot, and we there- 
fore see no reason to discuss them. 


[| 67,626] Bankers Life & Casualty Company v. The Honorable John W. Holland, 
as Chief Judge of the United States District Court of the Southern District of Florida, et al. 


In the Supreme Court of the United States. No. 16. October Term, 1953. Dated 


November 30, 1953. 


On writ of certiorari to the United States Court of Appeals for the Fifth Circuit. 


Clayton Antitrust Act and Sherman Antitrust Act 


Suit for Civil Damages—Venue—Use of Mandamus to Vacate Severance and Transfer 
Order.—In an action for treble damages an order severing and transferring the cause as 
to one of the named defendants from the Southern District of Florida to the Northern 
District of Georgia was held to be an interlocutory order reviewable upon appeal after 
final judgment. A writ of mandamus as a remedy to vacate the severance and transfer 
order is not available unless there is a clear abuse of discretion and the petitioner for the 
writ meets the burden of showing that its right to the issuance of the writ is clear and 
indisputable. Extraordinary writs cannot be used as a substitute for appeal, even though 
hardship may result. E 


waacie ie Act annotations, Vol. 1, J 1640.312, 1640.666; Clayton Act annotations, 
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For the petitioner: Howard A. Brundage, Charles F. Short, Jr., Chicago, Ill., and 


Miller Walton, Miami, Fla. 


For the respondent: Eugene Cook, Attorney General of Georgia; M. H. Blackshear, 
Jr., Deputy Assistant Attorney General of Georgia; Lamar W. Sizemore, Assistant Attor- 


ney General of Georgia; and W. Dan Greer. 


Affirming a judgment of the U. S. Court of Appeals, Fifth Circuit, 199 F. 2d 593. 


[Mandamus as an Appropriate Remedy] 


Mr. Justice CLarK delivered the opinion 
of the Court [Jn full text]: 


The question here is whether mandamus 
is an appropriate remedy to vacate a sever- 
ance and transfer order entered by a district 
judge on the ground of improper venue, 
under 28 U.S. C. § 1406 (a). 


[Prior Proceedings] 


This case arises out of a treble damage ac- 
tion brought by petitioner, an Illinois insurance 
corporation, in the United States District Court 
for the Southern District of Florida, alleg- 
ing a conspiracy to injure petitioner’s busi- 
ness, in violation of the Sherman and Clayton 
Acts. The complaint named as defendants 
the insurance commissioners of Georgia and 
Florida, one other individual, and four in- 
surance companies residing and transacting 
business in the Southern District of Florida. 
The Georgia insurance commissioner, Cravey, 
was personally served in the Northern Dis- 
trict of Florida and, without entering his 
appearance or waiving venue, moved to 
quash the summons and return of service 
and dismiss him from the action for im- 
proper venue. 

The applicable venue statute for private 
treble damage actions brought under the 
antitrust laws, 15 U. S. C. §15, allows suit 
“in any district court of the United States 
in the district in which the defendant re- 
sides or is found or has an agent a 
It is admitted that Commissioner Cravey 
was not a resident of the Southern District 
of Florida, but petitioner contends that the 
Commissioner “was a member of a con- 
spiracy whose other members were residing 
and carrying on the illegal business of the 
conspiracy in the Southern District of Flor- 
ida, that a conspiracy is a partnership 
and that co-conspirators are each other’s 


” 


agents and that the Commissioner 
therefore was “found” and had “agents” in 
the district, within the meaning of the stat- 
ute. In furtherance of its theory that the 
Commissioner was “found” in the district 
petitioner alleged overt acts committed by 
the Commissioner, as well as his codefend- 
ants, in the district where the suit was filed. 
The respondent judge held that the court 
had jurisdiction of the action and of the 
Commissioner, under Rule 4 (f) of the Rules 
of Civil Procedure, service of process hav- 
ing been had on him in the Northern Dis- 
trict of Florida. The judge held, however, 
that venue was not properly laid and, pur- 
suant to 28 U. S. C. § 1406 (a), ordered the 
action as to Cravey severed and transferred 
to the Northern District of Georgia where 
Cravey resided. Petitioner then sought a 
writ of mandamus from the Court of Ap- 
peals to compel the respondent to vacate 
and set aside the order of severance and 
transfer. The Court of Appeals dismissed 
the petition for mandamus on the ground 
that it was not an appropriate remedy. 199 
F. 2d 593. Because of the importance of 
the question in the effective administration 
of federal law we granted certiorari. 345 
WHE S933: 

At the outset it appears to be agreed that 
the District Court had jurisdiction over 
Commissioner Cravey under the process 
served on him in the Northern District of 
Florida.2 However, petitioner contends that 
the respondent judge had “power” to order 
the severance and transfer only if venue was 
improperly laid and that when venue is 
proper that “power” does not exist. Peti- 
tioner insists that venue was proper on the 
theory aforesaid that the Commissioner was 
“found” or had “agents” in the district; 
that the severance and transfer order was 
therefore void but being interlocutory no 


1‘'The district court of a district in which 
is filed a case laying venue in the wrong divi- 
sion or district shall dismiss, or if it be in 
the interest of justice, transfer such case to 
any district or division in which it could have 
been brought.”’ 

2 Rule 4 (f) of Rules of Civil Procedure: 

“Territorial Limits of Effective Service. All 
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process other than a subpoena may be served 
anywhere within the territorial limits of the 
state in which the district court is held and, 
when a statute of the United States so provides, 
beyond the territorial limits of that state. A 
subpoena may be served within the territorial 
limits provided in Rule 45.”’ 
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appeal would lie; and that the only effective 
remedy is mandamus. While it admits that 
the order eventually may be reviewed on 
appeal from final judgment in the case, 
petitioner contends that insurmountable pro- 
cedural difficulties requiring appeals from, 
and reversals of, the final judgments in both 
the Florida action and the severed action 
in Georgia render that remedy speculative, 
ineffective and inadequate in preveiting 
needless expense, hardship and judicial in- 
convenience. Wherefore, it says, the extra- 
ordinary writ of mandamus is appropriate. 


[Writ of Mandamus Inappropriate] 


We are of the opinion that in the circum- 
stances of this case the writ was inappro- 
priate. 

The All Writs Act grants to the federal 
courts the power to issue “all writs neces- 
sary of appropriate in aid of their respective 
jurisdictions and agreeable to the usages 
and principles of law.” 28 U. S. C. §1651 
(a). As was pointed out in Roche v. Evapo- 
rated Milk Assn., 319 U. S. 21, 26 (1943), 
the “traditional use of the writ in aid of 
appellate jurisdiction both at common law 
and in the federal courts has been to con- 
fine an inferior court to a lawful exercise of 
its prescribed jurisdiction or to compel it 
to exercise its authority when it is its duty 
to do so.” Here, however, petitioner ad- 
mits that the court had jurisdiction both of 
the subject matter of the suit and of the 
person of Commissioner Cravey and that it 
was necessary in the due course of the 
litigation for the respondent judge to rule 
on the motion. The contention is that in 
acting on the motion and ordering transfer 
he exceeded his legal powers and this error 
ousted him of jurisdiction. But jurisdiction 
need not run the gauntlet of reversible errors. 
The ruling on a question of law decisive 
of the issue presented by Cravey’s motion 
and the replication of the petitioner was 
made in the course of the exercise of the 
court’s jurisdiction to decide issues properly 
brought before it. Ex parte American Steel 
Barrel Co., 230 U. S. 35, 45-46 (1913); Ex 
parte Roe, 234 U. S. 70, 73 (1914). Its 
decision against petitioner, even if erroneous 
—which we do not pass upon—involved no 
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%See Gulf Research & Development Co. v. 
Leahy, 193 F. 2d 302 (1951). 

428 U.S. C. §§ 1291, 1292. 

5 Ha parte Simons, 247 U. S. 231 (1918); United 
States Alkali Export Assn. v. United States, 
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abuse of judicial power, Roche v. Evaporated 
Milk Assn., supra, and is reviewable upon 
appeal after final judgment.* If we applied 
the reasoning advanced by the petitioner, 
then every interlocutory order which is 
wrong might be reviewed under the All 
Writs Act. The office of a writ of man- 
damus would be enlarged to actually control 
the decision of the trial court rather than 
used in its traditional function of confining 
a court to its prescribed jurisdiction. In 
strictly circumscribing piecemeal appeal," 
Congress must have realized that in the 
course of judicial decision some interlocu- 
tory orders might be erroneous. The sup- 
plementary review power conferred on the 
courts by Congress in the All Writs Act 
is meant to be used only in the exceptional 
case where there is clear abuse of discretion 
or “usurpation of judicial power” of the 
sort held to justify the writ in De Beers 
Consolidated Mines v. United States [1944- 
1945) Drape, CAses §/57;3731, 3251 Une s 212; 
217 (1945). This is not such a case. 


[Writ Not a Substitute for Appeal] 


It is urged, however, that the use of the 
writ of mandamus is appropriate here to 
prevent “judicial inconveniences and hardship” 
occasioned by appeal being delayed until 
after final judgment. But it is established 
that the extraordinary writs cannot be used 
as substitutes for appeals, Ex parte Fahey, 
332 U. S. 258, 259-260 (1947), even though 
hardship may result from delay and per- 
haps unnecessary trial, United States Alkah 
Export Assn. v. Umited States [1944-1945 
TRADE Cases { 57,372], 325 U. S. 196, 202-203 
(1945); Roche v. Evaporated Milk Assn., 
supra, at 31; and whatever may be done 
without the writ may not be done with it. 
Ex parte Rowland, 104 U. S. 604, 617 (1882). 
We may assume that, as petitioner contends, 
the order of transfer defeats the objective 
of trying related issues in a single action 
and will give rise to a myriad of legal and 
practical problems as well as inconvenience 
to both courts; but Congress must have con- 
templated those conditions in providing that 
only final judgments are reviewable. Peti- 
tioner has alleged no special circumstances 
such as were present in the cases which it 
cites... Furthermore, whatever “judicial in- 


supra; De Beers Consolidated Mines v. United 
States, supra. See also Ex parte United States, 
287 U. S. 241 (1932); Maryland v. Soper, 270 
U.S. 9 (1926). 
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convenience and hardship” may exist here 
will remain, after transfer, within the realm 
of the same court of appeals which has 
denied the writ, since both of the districts 
are within that circuit; and it is not clear 
that adequate remedy cannot be afforded 
petitioner in due course by that court to 
prevent some of the conflicts and procedural 
problems anticipated. 


[Intent of Congress} 

We note additionally that the petitioner 
has not met the burden of showing that its 
right to issuance of the writ is “clear and 
indisputable.” United States v. Duell, 172 
U. S. 576, 582 (1899). While a criminal 
action under the antitrust laws lies in any 
district where the conspiracy was formed 
or in part carried on or where an overt 
act was committed in furtherance thereof,’ 
Congress by 15 U. S. C. $15 placed definite 
limits on venue in treble damage actions. 
Certainly Congress realized in so doing that 
many such cases would not lie in one dis- 
trict as to all defendants, unless venue was 
waived. It must, therefore, have contem- 
plated that such proceedings might be sev- 
ered and transferred or filed in separate 
districts originally. Thus petitioner’s theory 
has all the earmarks of a frivolous albeit 
ingenious attempt to expand the statute. 


We adhere to the language of this Court 
in Ex parte Fahey, supra, at 259-260: 


“Mandamus, prohibition and injunction 
against judges are drastic and extraordi- 
nary remedies. We do not doubt power 
in a proper case to issue such writs. But 
they have the unfortunate consequence 
of making the judge a litigant, obliged to 
obtain personal counsel or to leave his 
defense to one of the litigants before him. 
These remedies should be resorted to only 
where appeal is a clearly inadequate rem- 
edy As extraordinary remedies, 


Cited 1953 Trade Cases 
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they are reserved for really extraordinary 
causes.” 


Affirmed. 
Mr. Justice Douctas concurs in the result. 


[Dissenting Opinion] 


Mr. Justice FRANKFURTER, whom Mr. 
Justice Jackson and Mr. Justice Minton 
join, dissenting. 


This case presents one of those clear 
situations where due regard for the canons 
governing the exercise of the Court’s cer- 
tiorari jurisdiction calls for dismissal of the 
writ as improvidently granted. 

1. Whatever view one may take of the 
scope of the venue requirement of § 4 of the 
Clay tonentct slo UmSs Ga Sil5s stcannotsbe 
doubted that that section precludes the 
Georgia Commissioner of Insurance from 
being made a defendant in this suit unless 
he “resides or is found or has an agent” 
in the Southern District of Florida, or has 
consented, by formal appearance or by 
some other form of waiver, to be sued there. 


He has neither consented nor made such 
a waiver. On the contrary, he has stood 
on the right Congress gave him and has 
resisted his amenability to suit in the 
Southern District of Florida. 


2. The only basis, on the record before 
us, for the claim that §4 subjected the 
Georgia Commissioner to suit is the sugges- 
tion that since the complaint charges a 
conspiracy between him and co-conspirators 
who reside in the Southern District of Florida, 
the latter thereby became his “agents” with- 
in the meaning of §4 of the Clayton Act. 
The Court now characterizes this conten- 
tion as “frivolous.” Presumably that is why 
this issue was not brought here and the 
grant of the writ was restricted to question 
ee s4 5) UES 2933) 


6 United States v. Trenton Potteries Co., 273 
U. S. 392, 402-403 (1927): United States v. 
Socony-Vacuum Oil Co., 310 U. S. 150, 252-253 
(1940). 

1 The questions the petition for certiorari pre- 
sented were as follows: 

“4. Is mandamus an appropriate remedy to 
vacate the order of severance and transfer as 
an unwarranted renunciation of jurisdiction 
which would compel needless duplicity of trials 
and appeals to enforce the right to a single 
trial against all defendants in a proper forum? 

“2. Where venue is properly laid in a district 
in which a non-resident conspirator is ‘found’ 
and has agents within the meaning of 15 
U. S. C. §15, is mandamus appropriate to 
vacate the order of severance and transfer as 
being in excess of the power of transfer con- 
ferred by 28 U. S. C. § 1406 (a)? 
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“3. Is a non-resident conspirator ‘found’ for 
venue purposes within the meaning of 15 
U.S. C. § 15 when, although served with process 
in another district in the same state, venue is 
laid in a district where he has, in person when 
physically present and at other times through 
the agency of his resident co-conspirators, en- 
gaged in the business of the conspiracy in 
violation of the antitrust laws to the substantial 
injury of plaintiff's business? 

“4. Are the resident co-conspirators of a non- 
resident conspiratcer his agents for venue pur- 
poses within the meaning of 15 U. S. C. §15 
when venue is laid in a district where he has, 
through the agency of his resident co-con- 
spirators, engaged in the business of the con- 
spiracy in violation of the antitrust laws to 
the substantial injury of plaintiff’s business?’’ 
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3. If we now had to decide whether a 
co-conspirator as such is an “agent” for 
purposes of venue under 15 U. S. C. §15, 
it cannot be doubted that we would have to 
conclude that the district judge was right 
in finding that the Georgia Commissioner 
could not be kept in the suit. Once it is 
clear that the Georgia defendant has the 
right to be let out, all discussion of the 
limits of mandamus becomes irrelevant and 
gratuitous. Obviously a judge cannot be 
mandamused to put a proposed defendant 
into a litigation when as a matter of un- 
questioned law he should be let out. 


4, Since the mandamus question would 
not have been brought here had the volume 
of business that confronts the Court per- 
mitted the record to be examined in passing 
on the petition for certiorari as it now has 
been, we should not feel ourselves bound to 
discuss that question after we have had the 
kind of careful consideration that is given 
a case after argument.” 


5. It is a too easy view that now that 
the case is here we might as well dispose 
of it on the assumption on which it was 
brought here. The short but important an- 
swer is that which was made by Chief Jus- 
tice Taft on behalf of the whole Court in 
Layne & Bowler Corp. v. Western Well 
Works, Inc., 261 U. S. 387, 393. 


“Tf it be suggested that as much effort 
and time as we have given to the con- 
sideration of the alleged conflict would 
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have enabled us to dispose of the case 
before us on the merits, the answer 1s 
that it is very important that we be con- 
sistent in not granting the writ of certiorari 
except in cases involving principles the 
settlement of which is of importance to 
the public as distinguished from that of 
the parties, and in cases where there is 
a real and embarrassing conflict of opinion 
and authority between the circuit courts 
of appeal. The present case certainly 
comes under neither head.” ® 


The case before us is more compelling for 
dismissal, since the question on which we 
granted certiorari does not here arise. 


6. Discussion of mandamus in this case 
is not even useful as dicta for future guidance 
on an important issue. For the Court’s 
opinion necessarily leaves open the question 
whether a ruling by a district judge, where- 
by a party is dismissed from a litigation for 
reasons not as obviously compelling as those 
in this case, may be reviewed by mandamus, 
without awaiting the completion of the entire 
litigation, in circumstances where postpone- 
ment of review would involve a protracted 
trial, entailing heavy costs and great incon- 
venience. Compare Ex parte Skinner & 
Eddy Corp., 265 U. S. 86, 95-96, with Ex 
parte Chicago, R. I. & P. R. Co., 255 U.S. 
273. This Court ought not to be called upon 
to hold that where a district court refused 
to entertain a “frivolous” claim, mandamus 
will not issue to compel him to entertain 
it. But that is the only holding of the 
Court’s decision today. 


[| 67,627] Meyer Schwartz, et al. v. John C. Kelly, et al. 
In the Supreme Court of the United States. No. 420. October Term, 1953. Dated 


November 30, 1953. 


On appeal from the Connecticut Supreme Court of Errors. 


Sherman Antitrust Act 


Resale Price Maintenance—State Liquor Legislation—Violation of Sherman Antitrust 
Act—Constitutionality—An appeal from a decision of the Connecticut Supreme Court 
of Errors, which held that a Connecticut law providing that no out-of-state manufacturer 
or wholesaler shall sell any alcoholic liquor unless a schedule of minimum consumer resale 
prices for each brand has been filed with the state liquor control commission did not 
violate the Sherman Antitrust Act and was permitted by the 21st Amendment to the 


It should be noted that during the last Term 
the Court disposed of 1,286 cases. 

8 The case of Hammerstein v. Superior Court, 
341 U. S. 491, is a very recent instance of where 
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the Court after argument took a more careful 
look at a grant of certiorari and dismissed the 
writ as improvidently granted. 
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Constitution, was dismissed by the United States Supreme Court for the want of a sub- 
stantial federal question. 


See the Sherman Act annotations, Vol. 1, § 1250; Resale Price Maintenance Commen- 
tary; Viol. 2) 7.7375: 


For the appellant: Abraham Davis Slavitt (Slavitt and Connery, of counsel), South 
Norwalk, Conn. 


For the appellee: No appearance. 


For prior decisions of the Connecticut Supreme Court of Errors and the Connecticut 
Superior Court, Fairfield County, see 1953 Trade Cases {| 67,559, 1952 Trade Cases {] 67,314. 


[Appeal Dismissed] 


Per Currtam [Jn full text]: The appeal is 
dismissed for the want of a substantial 
federal question. 


[67,628] Joseph Howard, Bernard Howard and Paul Hugh, et al. v. Local 74, 
Wood, Wire and Metal Lathers International Union, et al. 


In the United States Court of Appeals for the Seventh Circuit. October Term and 


Session, 1953. No. 10983. Dated December 1, 1953. 


Sherman Antitrust Act 


Antitrust Class Action—Dismissal—Extension of Time to Appeal—Necessity of Notice 
of Judgment to All Members of the Class—An appeal from a judgment dismissing an 
antitrust class action was dismissed for want of jurisdiction where the trial court erred 
in extending the statutory time for taking the appeal. Although a court is empowered 
to extend the time for taking an appeal under Rule 73 (a) of the Federal Rules of Civil 
Procedure upon a showing of excusable neglect based on a failure of a party to learn of 
the entry of a judgment, the failure to notify all the absent members of the represented 
class of the entry of the judgment in the present class action did not constitute excusable 
neglect because the representative parties did receive notice of the entry of the judgment. 


See the Sherman Act annotations, Vol. 1, § 1021.310, 1280, 1640.180, 1640.666; Clayton 
Act annotations, Vol. 1, { 2036. 


Dismissing an appeal from a judgment of the U. S. District Court, Northern District 
of Illinois, Eastern Division, 1953 Trade Cases {[ 67,548. 


Before Major, Chief Judge, and LINDLEY, Circuit Judge. 


[Motion To Dismiss Appeal] 


LiNptey, Circuit Judge [Jn full text]: 
Defendants-appellees move to dismiss this 
appeal on the grounds that plaintiffs’ first 
notice of appeal was not timely filed, and 
that a second notice of appeal filed pursuant 
to an order of the District Court is ineffi- 
cacious because the court had no jurisdiction 
to extend the time for filing such notice. 
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[Extension of Time To Appeal] 


Plaintiffs brought this action on behalf of 
themselves and others similarly situated 
seeking injunctive and other relief against 
an alleged conspiracy of defendants in vio- 
lation of the Sherman Antitrust Act, 15 
U. S. C. Sections 1, 2. The complaint was 
dismissed on July 20, 1953. Plaintiffs filed 
a notice of appeal from the order of dis- 
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missal on August 21, 1953, 32 days after 
entry of the judgment. Thereafter plaintiffs 
filed a motion with the trial court for leave 
to withdraw their notice of appeal pre- 
viously filed and for an extension of time 
for filing another notice of appeal to Sep- 
tember 16, 1953. On the latter date, plain- 
tiffs’ motion was granted, the original notice 
of appeal withdrawn and a second notice 
of appeal filed. The only question beiore 
this Court is whether the court below had 
jurisdiction to enter the order of September 16. 


Federal Rule of Civil Procedure 73 (a) 
provides that an appeal “shall” be taken 
within 30 days from the entry of judgment. 
The only exception to this limitation, here 
material, is that an extension of not to exceed 
30 days may be granted “upon a showing of 
excusable neglect based on a failure” of a 
party to learn of the entry of a judgment. The 
time limitation for perfecting an appeal is 
expressly excluded from the general provi- 
sions of Rule 6 (b) for enlargement of time 
“for cause shown” for actions ‘‘required or 
allowed to be done” within an express time 
limitation set by the Federal Rules or by 
order of a court. Also, “Lack of notice 
of the entry [of a judgment] by the clerk 
does not affect the time to appeal or relieve 
a party from failure to appeal within the 
time allowed, except as permitted in Rule 
73 (a).” Federal Rule of Civil Procedure 
77 (d). Thus, it is clear that a lower court 
has jurisdiction to extend the time for 
appeal only if a basis for that jurisdiction 
is found within the express provisions of 
Rule 73 (a), viz., a showing of “excusable 
neglect based on a failure” of a party to 
learn of the entry of the judgment. 


[Class Action| 


The courts have repeatedly held that com- 
pliance with the requirements of a statute 
permitting an appeal is jurisdictional, and 
that an extension of time may be granted 
only on satisfaction of the statutory provi- 
sions therefor. See, e. g., Old Nick Williams 
Co. uv. United States, 215 U. S. 541; Credit 
Co. v. Ark. Central Ry., 128 U. S. 258; Ray, 
et al. v. Morris, et al., 170 F. 2d 498 (CA-7); 
LeJeune v. Midwestern Insurance Co., 197 F. 
2d 149 (CA-5); Mondakota Gas Co. v. Mon- 
tana-Dakota Utilities Co., 194 F. 2d 705 
(CA-9). As the Court of Appeals for the 
Sixth Circuit said in Marten v. Hess, et al., 
176 F. 2d 834, at page 835, 


“It is fundamental that the time re- 
quirement within which an appeal must 


{| 67,628 


Court Decisions 
Howard v. Local 74, Wood, Wire and Metal Lathers Int. Union 


Number 282—58 
12-17-53 


be taken is mandatory and jurisdictional. 
It cannot be extended by waiver, or 
order of the court. If notice of appeal is 
not filed within the time provided, the 
right to appeal is lost.” 


Plaintiffs concede that the notice of ap- 
peal filed August 21 was not timely. They 
do not deny that they received timely notice 
of the entry of the judgment. They con- 
tend, however, that this is a class action; 
that the decision to take an appeal rested in 
part with an unidentified association and 
other absent members of the class; that 
such absent members, without fault im- 
putable to anyone, received no notice of 
the entry of judgment in time to perfect an 
appeal within the 30 day period, and that 
this brings plaintiffs within the ‘excusable 
neglect” exception to Rule 73 (a). They 
argue, therefore, that the court below had 
jurisdiction to grant the extension of time. 


[Issue] 


The determinative question, therefore, is 
whether want of notice of the entry of a 
judgment in a class suit to all absent mem- 
bers of the represented class, when it 
appears that the representative parties re- 
ceived due notice, constitutes excusable neg- 
lect within the exception to the Rule which 
will permit a court to extend the time for 
perfecting an appeal. If so, is such want 
of notice present in the instant case? The 
trial court resolved both questions in the 
affirmative, and in so holding, we conclude, 
committed error. 


[No Factual Determination] 


Contrary to plaintiffs’ contention, the trial 
court’s decision was not based on a factual 
determination as to whether all necessary 
parties received notice of entry of judg- 
ment. Rather the transcript of proceedings 
reveals that an extention was granted sum- 
marily to bring the question to this Court 
for decision. The court said: “I auto- 
matically grant an extension of time any- 
way. Things like that are complicated’; 
later, “I favor appeals. I favor giving the 
higher courts an opportunity to see whether 
I am right or not.” To defendants’ objec- 
tion that the court was without jurisdiction, 
the court replied, “I will let the higher 
court decide that one too.” Thus, we have 
no question as to whether the lower court’s 
findings support the order, but are dealing 
with an order issued, expressly, to let “the 
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higher court” decide the ‘‘complicated’”’ ques- 
tion. Plaintiffs’ verified motion filed in the 
trial court alleges that, because the court on 
the same day dismissed cases “in which the 
United States was a party,” the plaintiffs 
believed that they “had 60 days to file 
Notice of Appeal’ and that certain absent 
parties, notibly the unidentified association, 
“by a stenographic error * * * did not 
know of the judgment of this Court.” The 
influence of each of these factors on plain- 
tiffs’ failure to file a timely notice is purely 
speculative and without legal significance. 


[Notice to Members of Class] 


The first is obviously without merit, and 
has been abandoned by plaintiffs. Assum- 
ing the second averment to be true, we find 
it without merit. The purported effects of 
the conspiracy charged tend to illustrate the 
scope of this class of absent parties, viz, that 


“Plaintiffs, and all other members of the 
Ethnic Group known as Negroes are de- 
nied admission to defendant local; * * * 
are deprived of an opportunity to practice 
in Chicago and vicinity their business of 
lather contractors or employees; [or] 
* * * to enter into or engaged in the 
learning of the lather contractor business 
* * %*” (Emphasis supplied.) 

Thus it is seen that the class which the 
plaintiffs purport to represent might well 
include the whole Negro race. The scope 
of plaintiffs’ contention is thus placed in its 
true perspective, namely, that plaintiffs may 
move for an extension of time on a showing 
that any member of this large, ill-defined 
class has failed to receive notice of the 
entry of judgment. If this contention is 
correct, the limitation of the Rule can be 
successfully circumvented in any represen- 
tative action prosecuted on behalf of an ill- 
defined class as permitted under the “common 
question of law or fact” provisions of Rule 
Zoala)ncs)s 

As previously noted, a lower court may 
not extend the statutory time for taking 
an appeal, except insofar as the statute 
itself empowers it to do so and an extension 
is permissible under Rule 73 (a) on a show- 
ing of “excusable neglect” only. No such 
showing was made here. Plaintiffs chose 
the vehicle of the class suit. They nomi- 
nated themselves as representatives of the 
class to bring the action. It was incumbent 
on them, therefore, if they wished to do so, 
to perfect an appeal for the protection of 
themselves and the class of which they 
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claimed to be representative. Having failed 
to do so, they can not be permitted to 
plead, in mitigation of their own neglect, 
ignorance of the judgment on the part of 
others who are in the case only by plain- 
tiffs’ representation. 


If the unidentified association or other 
absent members of the class wished to 
participate in this suit, an application for 
leave to intervene was the proper procedure. 
2 Moore, Federal Practice 2241. In the 
absence of intervention by other parties, at 
least, this was plaintiffs’ cause of action to 
conduct as they saw fit. Indeed, the aver- 
ments of plaintiffs’ motion in the court 
below rely not on the desire of these absent 
parties to appeal but on factors affecting 
the knowledge of such absent parties as 
warranting an extension of time to plain- 
tiffs. Such a contention flies directly into 
the teeth of the clear language of the Rule 
and, in our opinion, its mere statement 
demonstrates its lack of merit. 


Furthermore, the record discloses no fail- 
ure of any interested party to receive notice 
of the entry of the order dismissing this 
complaint. Rule 77 (d) requires the clerk 
to serve notice of the entry of an order or 
judgment, by mail, on all parties not in 
default by failure to appear. A docket entry 
of July 20, 1953, by the clerk of the court 
below, establishes the fact that notice of the 
judgment of that date was mailed to plain- 
tiffs’ counsel on July 21, which, under the 
provisions of Rule 5, is tantamount to serv- 
ice on plaintiffs. In the absence of anything 
in the record to the contrary, that docket 
entry is conclusive proof that notice was 
duly given. North Umberland Mining Co. v. 
Standard Accident Ins. Co., 193 F. 2d 951 
(CA-9). 

As all parties plaintiff in this cause and 
all those “similarly situated” for whom 
plaintiffs purported to appear were repre- 
sented by the same counsel, there cannot 
have been a failure on the part of the clerk 
of the court below to give notice to any 
party. Under Rule 5, notice to counsel is 
notice to all parties represented by him. 
The failure of any interested party to re- 
ceive actual notice is due solely to neglect 
of plaintiffs and their counsel. 

For the foregoing reasons, we hold that 
no “excusable neglect,” within the exception 
provided in Rule 73 (a), is shown and that 
the appeal should be dismissed for want of 
jurisdiction. 
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T. C. Theatre Corp. v. Warner Bros. Pictures, Inc. 
[Waiver of Jurisdictional Question] be printed during the statutory period then 


allowed for perfecting an appeal was sub- 
stantial compliance with the rule which con- 
ferred jurisdiction on the reviewing court, 
notwithstanding appellant’s failure to file 
a formal notice of appeal in compliance 
with the rule. It cannot be construed as 
holding that a party may confer jurisdiction 
on a court of appeals by waiver of the 
jurisdictional question. However unfounded 
defendants’ fears in this respect may be, the 
necessary parts of the transcript below are 
before the Court, and the fact that the 
material portions of the transcript of the 
proceedings below are not included in the for- 
mal transcript certified to this Court for 
appeal does not, we think, preclude the 
Court from deciding this question, 


We should observe that defendants have 
filed no designation of parts of the record 
on appeal. Therefore, the docket in the 
cause below, plaintiffs’ motion in the lower 
court and the transcript of proceedings on 
that motion are not a part of the transcript 
certified to this Court, but certified copies 
of these documents have been filed as ap- 
pendices to defendants’ brief and reply brief. 
This course was purportedly pursued be- 
cause of defendants’ fear that a designation 
of record might be construed as a waiver 
of the jurisdictional question, on authority 
of Crump v. Hill, 104 F. 2d 36 (CA-5). 
Whether or not rightly decided, that case 
holds merely that the filing of the appellee’s 
acknowledgement of service of notice of 
appeal and designation of record, appellee’s For the reasons announced, the appeal is 
appearance and her designation of record to dismissed. 


[7 67,629] T. C. Theatre Corporation v. Warner Bros. Pictures, Inc., et al., 
Civ. 75-213. Queen Anne Amusement Enterprises, Inc. v. Warner Bros. Pictures, Inc., 
et al., Civ. 85-324. Raygold Amusement Corporation and Newray Realty Corp. v. Warner 
Bros, Pictures, Inc., et al., Civ. 85-321. Raygota Theatre Corp. v. Warner Bros. Pictures, 
Inc., et al., Civ. 85-326. Raystoria Theatre Corp. v. Warner Bros. Pictures, Inc., et al., Civ. 
85-323. The Cornston Corporation v. Warner Bros. Pictures, Inc., et al., Civ. 85-322. 
Stateray Inc. and Raypat, Inc. v. Warner Bros. Pictures, Inc., et al., Civ. 86-330. Rayhertz 
Amusement Corporation and Broadray Corporation v. Warner Bros. Pictures, Inc., et al., 
Civ. 86-331. Raychester Theatre Corp. v. Warner Bros. Pictures, Inc., et al., Civ. 86-329. 
Shelley Theatres, Inc. v. Warner Bros. Pictures, Inc., et al., Civ. 86-332. Knickerbocker 
Theatres, Inc., Harlem Grand Amusement Corp. and Major Amusement Co., Inc. v. 
Warner Bros. Pictures, Inc., et al., Civ. 86-328. Raydale Theatre Corporation v. Warner 
Bros. Pictures, Inc., et al., Civ. 85-325. 


In the United States District Court for the Southern District of New York. Filed 
December 1, 1953. 


Sherman Antitrust Act 


Private Antitrust Actions—Examination Before Trial—Scope of Interrogatories.—In 
passing on defendants’ objections to interrogatories, a court made the following rulings: 
(1) Since the sole purpose of certain interrogatories was to acquire facts which might tend 
to prove how large and how powerful certain theatre chains were during each and every 
year since a specified motion picture season, the defendants would be required only to 
give, in summary fashion, (a) the total number of theatres owned, leased, operated, or in which 
they have an interest, (b) the aggregate seating capacity, (c) the ageregate runs enjoyed, 
and (d) the aggregate annual gross income. (2) Since the purpose of one of the interroga- 
tories was to learn whether the defendants tied up all the pictures for a long period of 
time with the large chain theatres after a specified period, each defendant would be 
required to state the terms of any contracts, franchises or formulas relating to such pur- 
pose and period. 


See the Sherman Act annotations, Vol. 1, J 1640.579. 


For prior opinions of the U. S. District Court, Southern District of New York in Civ. 
75-213, see 1953 Trade Cases { 67,500, 67,513. 
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Memorandum 
[Objections to Interrogatories] 


Mourpeny, District Judge [Jn full text]: In 
the twelve above-captioned actions each of 
the defendants objects to the interrogatories 
propounded to each of them. Since the 
interrogatories in each of these cases are 
identical this memorandum applies to all 
and the objections are disposed of as 
follows: 


The objections to the captions or head- 
ings under which the interrogatories are 
framed are sustained and such captions or 
headings should be stricken. 


Since the sole purpose of Interrogatories 
#1 to #6, inclusive, is to acquire facts 
which might tend to prove how large and 
how powerful these theater chains were dur- 
ing each and every year since the 1943-1944 
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motion picture season the defendants are 
required only to give, in summary fashion, 
(a) the total number of theaters owned, 
leased, operated, or in which they have an 
interest, directly or indirectly; (b) the 
aggregate seating capacity; (c) the agegre- 
gate runs enjoyed, and (d) the aggregate 
annual gross income, 

Since the purpose of Interrogatory #7 
is to learn whether the defendants tied up 
all the pictures for a long period of time 
with the large chain theaters after the 
1943-1944 period defendant shall state the 
terms of any contracts, franchises or for- 
mulas relating to such purpose and period. 

The objections to Interrogatories 8, 9, 
10, 11, 12, 13 and 14 are sustained because 
plaintiff should define “competitive area” 
or name the competing theaters. 


Settle order. 


[] 67,630] Mead’s Fine Bread Company v. L. L. Moore, d. b. a. Moore’s Bakery. 


In the United States Court of Appeals for the Tenth Circuit. November Term, 1953. 


No. 4615. Dated December 11, 1953. 
Appeal from the United States District Court for the District of New Mexico. 


Robinson-Patman Price Discrimination Act 


Suit for Civil Damages—Price Discrimination—Local Effect of Discrimination.— 
Where a bakery, which was selling bread across state lines to outlets in Texas, reduced 
the price of its bread to purchasers in a town in New Mexico and thereby discriminated 
in price between purchasers of bread in the town and purchasers in Texas, a judgment 
awarding damages to a competitor in the town in New Mexico was reversed because there 
was no evidence that the discriminatory sales had even the probable effect of lessening 
competition or tended to create a monopoly in any line of commerce, or to destroy or 
prevent competition with the defendant bakery at any place except in the town in New 
Mexico or any of its customers at any place in the United States except the town. The 
sales made in the town were to purchasers for resale locally, and the competitive injury 
was to a purely local competitor whose business was in no way related to interstate 
commerce. If competition was lessened or a monopoly created, it was purely local in 
its scope and effect and in no way related to or affected interstate commerce. 


See the Robinson-Patman Act annotations, Vol. 1, J 2212.603. 


Suit for Civil Damages—Sales at Prices Lower than Those Exacted Elsewhere—Effect 
on Commerce—Constitutional Limitation.—Although a bakery sold its bread in one part 
of the United States, a town in New Mexico, at prices lower than those exacted by it 
elsewhere in the United States, a town in Texas, and the lower price in New Mexico 
could be said to have been made for the purpose of destroying competition or eliminating 
a competitor in the town in New Mexico, a judgment awarding the local competitor 
damages was reversed because the sales made in the course of interstate commerce were 
not the means for the elimination of the local competitor. The means for the achievement 
of the local purpose did not extend beyond state lines. The statute must be kept within 
the constitutional power of Congress to regulate commerce; therefore, the means em- 
ployed for the elimination of the purely local competitor must, in some effective way, 
reach beyond state boundaries. 
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See the Robinson-Patman Act annotations, Vol. 1, 2219.50. 
For the appellant: Edward W. Napier (Howard F. Houk was with him on the brief). 
For the appellee: Dee C. Blythe and Lynell G. Skarda. 


Reversing a judgment of the U. S. District Court, District of New Mexico. For other 
opinions of the U. S. Court of Appeals, Tenth Circuit, see 1950-1951 Trade Cases {] 62,876, 


62,674. 


Before Puituirs, Chief Judge, and Murraw and Pickett, Circuit Judges. 


[Prior Proceedings] 


Murranu, Circuit Judge [Jn full text]: 
This is an appeal from a verdict and judg- 
ment in favor of the plaintiff-appellee in an 
action for treble damages under the Robin- 
son-Patman Amendment to the Clayton Act 
GS Wi, Ss Ce Nia), Se, siachellisp), Wine 
the case was first here ([1950-1951 TRADE 
CASES J 62,674] 184 F. 2d 338) on appeal 
from a judgment of the trial court dis- 
missing the action, we affirmed on the 
ground that the suit was precluded by the 
plaintiff's own illegal acts which initiated 
the alleged price discrimination. On certio- 
rari to the Supreme Court, the case was 
vacated for reconsideration in the light of 
Kiefer-Stewart Co. v. Joseph E. Seagram & 
Sons, Inc. [1950-1951 Trape Cases § 62,737], 
340 U. S. 211, in which it was held that an 
action under Section 15 of the antitrust laws 
was not precluded by the claimant’s in- 
fractions. 


On further consideration, we receded 
from our former position, and looking at 
the facts of record, pointed out that by 
selling its products through outlets across 
the state line in Texas, Mead was engaged 
in interstate commerce, and by selling bread 
in Santa Rosa, New Mexico, below cost, it 
discriminated against its competitor plain- 
tiff-appellee. Price discrimination and in- 
terstate commerce having been shown, we 
left open the question whether the effect of 
such discrimination might tend to substan- 
tially lessen competition or create a monopoly 
in any line of commerce, or injure, destroy 
or prevent competition with Mead or its 
customers. The case was accordingly re- 
versed and remanded for the determination 
of that fact. See [1950-1951 Trane Cases 
{ 62,876] 190 F. 2d 540. But in leaving the 
case to the undetermined facts, we did not 
thereby intend to hold or imply that the 
mere fact of interstate commerce and local 
price discrimination, standing alone, made 
out a prima facie case for the plaintiff. In- 
deed, on first consideration, doubt was ex- 
pressed whether the purely local price-cutting 
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war had any actionable effect or impact 
upon interstate commerce. See [1950-1951 
TRADE Cases { 62,674] 184 F. 2d 338, 340. 


[Jury Charge—Judgment | 


Recognizing the necessity of proof on 
this crucial issue, the trial court charged 
the jury, substantially in the language of the 
statute, that it was incumbent upon the 
plaintiff to establish by a preponderance of 
the evidence that the defendant, while en- 
gaged in interstate commerce, and in the 
course of such commerce, either directly or 
indirectly, discriminated in price between 
different purchasers of its products, sold for 
use, consumption or resale in Santa Rosa, 
and that the effect of such discrimination 
might substantially lessen competition or 
tend to create a monopoly in such line of 
commerce, see Section 2 (a) of the Clayton 
Act, as amended, 49 Stat. 1526, 15 U. S. G. A. 
13 (a); or that the defendant, while en- 
gaged in interstate commerce, and in the 
course of such commerce, sold goods at 
Santa Rosa, at prices lower than those ex- 
acted by defendant elsewhere in the United 
States for the purpose of destroying compe- 
tion or eliminating a competitor in Santa 
Rosa, or to sell goods at unreasonably low 
prices for the purpose of destroying com- 
petition or eliminating a competitor. Sec- 
jain Oo, He Siena, abs iby We Sy (, A. ga, 
It was on these pertinent instructions that 
the jury found for the plaintiff and assessed 
his damages at $19,000, which the trial court 
tripled and entered judgment accordingly, 
together with attorney fees in the sum of 
$11,400. 


[Interstate Commerce] 


The first of the statutory instructions is 
the embodiment of the now accepted view 
that purely local transactions in the form 
of price-fixing or discrimination come 
within the ban of the antitrust laws, when 
such transactions may have the effect of inter- 
fering with the free flow of competitive 
trade and commerce. Swift & Co. v. U. S., 
196 U. S. 375; Shreveport Rate Cases, 234 
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U. S. 342; Wickard v. Filburn, 317 U. S. 
111; Mandeville Island Farms v. American 
Crystal Sugar Co. [1948-1949 Trapr CasEs 
] 62,251], 334 U. S. 219. The latter part of 
the court’s instructions in the disjunctive 
is the embodiment of the equally accepted 
complementary view that interstate com- 
merce powers, when exerted to their fullest 
under the antitrust laws, forbid the utiliza- 
tion of interstate commerce for the purpose 
of monopolizing local trade or business, 
whether through price-fixing or other dis- 
criminatory practices. Stevens Co. v. Foster 
& Kletser Co., 311 U. S. 255: Lorain Journal 
Co. v. United States [1950-1951 Trape CasEs 
7 62,957], 342 U. S. 143; United States v. 
Griffin [1948-1949 TrapE Cases { 62,246], 
334 U. S. 100; Standard Oil Co. v. Federal 
Trade Commission [1950-1951 TrapE CASES 
{ 62,746], 340 U. S. 231. Local price-fixing 
or discrimination is within the antitrust 
laws if the means adopted for its accomplish- 
ment reach beyond the boundaries of one 
state. United States v. Frankfort Distilleries, 
Inc. [1944-1945 Trane Cases § 57,338], 324 
WS. 293) And; since the design of the 
Robinson-Patman Amendment was to pin- 
point protection of the antitrust laws ‘“‘to 
the competitor victimized by the discrimina- 
tion,” the victim may maintain an action for 
damages without showing that the competi- 
tive injury was general in its scope and 
effect. Federal Trade Commission v. Morton 
Salt Co. [1948-1949 TrapE CASEs { 62,247], 
334 U. S. 37, 49; Corn Products Refining Co. 
v. Federal Trade Commission [1944-1945 
TraDe CASES J 57,363], 324 U. S. 726. But, 
whether the claim is asserted under the 
Sherman Act or the Clayton Act, as amended, 
the wrongs complained of must involve in- 
terstate commerce, either in “effect” or 
“purpose,” for obviously, the acts can have 
no greater potency than the commerce 
clause itself. 


[Price Discrimination—Local Effect] 


Local conduct which is separable and un- 
related to interstate commerce is necessarily 
insulated from the operation of the antitrust 
laws, and so, in making application of the 
Clayton Act, as amended, to local purchases 
and sales, it is important to keep in mind 
the “obvious distinction to be drawn be- 
tween a course of conduct wholly within a 
state and conduct which is an inseparable 
element of a larger program dependent for 
its success upon activity which affects com- 
merce between the states.” United States v. 
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Frankfort Distilleries, Inc., supra, p. 297. 
a it is the effect upon the interstate 
commerce or its regulation, regardless of 
the particular form which the competition 
may take, which is the test of federal 
power.” United States v. Wrightwood Dairy 
(Cosy SilSy LW Sy lO TAO) 


At least part of the time during which it 
was selling bread in Santa Rosa, Mead was 
also selling bread across state lines to out- 
lets in Texas. And, it discriminated in price 
between the purchases of bread in Santa 
Rosa and those made in Texas, so that at 
least some of the purchases involved in the 
discrimination were in commerce. But there 
is positively no evidence that the discrimina- 
tory sales had even the probable effect of 
lessening competition or tended to create a 
monopoly in any line of commerce, or to 
destroy or prevent competition with Mead 
at any place except Santa Rosa, New 
Mexico, or any of its customers at any place 
in the United States except Santa Rosa. 
The sales made at Santa Rosa were to pur- 
chasers for resale locally. The competitive 
injury resulting from the sale was to a purely 
local competitor whose business was in no way 
related to interstate commerce. If competi- 
tion was lessened or a monopoly created, it 
was purely local in its scope and effect and 
in no way related to or affected interstate 
commerce. The suppressive effect of the 
discriminatory sales on competition at 
Santa Rosa, reprehensible as they may have 
been, did not reach beyond the jurisdiction 
of New Mexico and cannot therefore be 
found to be within the “effect” provisions of 
13 (a) of the Clayton Act, as amended. 


Our case is not like Mandeville Farms v. 
American Crystal Sugar Co., supra, where 
local price-fixing of sugar beets adversely 
affected the interstate sale and distribution 
of refined sugar. Nor is it like Corn 
Products Refining Co. v. Federal Trade Com- 
mission, Supra, where the discriminatory 
sales of commodities were made to pur- 
chasers competing in interstate commerce. 
Nor is it comparable to George Van Camt 
& Sons Co. v. American Can Co., 278 U. S. 
245, where both of the competing pur- 
chasers were engaged in interstate commerce. 


[Sales at Lower Prices—Local Effect] 


Undoubtedly Mead sold bread in one 
part of the United States, to-wit, Santa 
Rosa, at prices lower than those exacted by 
it elsewhere in the United States, to-wit, 
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Farwell, Texas, and the lower price at 
Santa Rosa may be said to have been made 
for the “purpose of destroying competition 
or eliminating a competitor” at Santa Rosa. 
The facts thus read upon the literal lan- 
guage of the statute. But the statute must 
be kept within the constitutional power of 
Congress to regulate commerce. It follows 
then, to be constitutionally actionable under 
13a, interstate commerce must be monopo- 
lized or utilized to effectuate the objective. 
In other words, the means employed for 
the elimination of the purely local com- 
petitor must, in some effective way, reach 
beyond state boundaries. In that respect, 
our case is different from United States v. 
Frankfort Distilleries, supra, where interstate 
commerce was monopolized to effect a local 
objective; or Standard Oil Co. v. Federal 
Trade Commission, supra, where discrimina- 
tory sales were made interstate to local 
competitors. See also Federal Trade Com- 
mission v. Morton Salt Co., supra. In those 
cases, interstate commerce was the for- 
bidden means for the achievement of the 
local purpose. Here, although Mead was 
engaged in commerce, the sales made in the 
course of such commerce were not the 
means for the elimination of the local com- 
petitor. The means for the achievement of 
the local purpose did not extend beyond 
state lines. 


The evidence showed that some of the 
stockholders and officers of the Mead 
Bakery at Clovis, New Mexico, were also 
stockholders and officers of other bakeries 
in New Mexico and Texas; that all of such 
bakeries produced and sold bread under 
the same label and that the labelled wrap- 
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pers were purchased from the same source. 
They conducted their advertising campaigns 
through a common agency which billed 
each bakery for the amount of advertising 
used. It was also shown that in many in- 
stances, flour for the bakeries was pur- 
chased in Texas from a common source and 
sometimes in common lots. Appellee relies 
upon this interlocking arrangement to show 
an interstate corporate structure and ac- 
tivity. But there is nothing in this record 
to show that the interlocking corporate 
ownership and management or other busi- 
ness relationships were utilized or were in 
any way related to the local price war in 
Santa Rosa. There is nothing to show that 
bread was shipped from the Texas bakeries 
to the New Mexico bakeries, or for that 
matter, from one New Mexico bakery to 
another, or any other exchange of com- 
modities which might be said to lend an 
interstate character to otherwise purely 
local transactions. 


Our case is distinguishably similar to 
Atlantic Co. v. Citigens Ice & Cold Storage 
Co. [1950-1951 Trane Cases { 62,538], 178 
F, 2d 453, where the offending competitor, 
while engaged in commerce, discriminated 
in price against a purely local competitor. 
The court held that the local price war had 
no substantial effect upon interstate com- 
merce and was therefore not within the 
scope of either the Sherman or Clayton 
Acts. We agree that the purely local price- 
cutting war did not affect any line of com- 
merce, nor did the means of its effectuation 
actionably involve commerce. 


The judgment is accordingly reversed 
with directions to dismiss the action. 


[| 67,631] United States v. The Association of American Battery Manufacturers, et al. 


In the United States District Court for the Western District of Missouri, Western 
Division. Civil Action No. 6199. Filed December 10, 1953. 


Case No. 1013 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Consent Decree—Specific Relief—Practices Enjoined—Dissolution of Corporation— 
Channelization Program Prohibited—Used Batteries and Salvaged Lead.—A iead disposal 
company, which was alleged to be the “clearing house” for an alleged conspiracy, was 
ordered in a consent decree to cease to do business. Upon the dissolution of the company, 
other defendants (merchandisers, battery manufacturers, scrap metal dealers, a smelter, 
and a trade association) were enjoined from organizing, participating in the activities of, or 
doing business in used batteries or the lead salvaged therefrom with, any other person 
who to the knowledge of such defendant is at the time organizing or coordinating a chan- 
nelization program, which program was described as any plan to cause used batteries or 
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the lead salvaged therefrom to flow through an exclusive channel from the merchandisers 
to only designated scrap metal dealers, thence to designated smelters, and thereafter to 
those manufacturers who supply the respective merchandisers with new batteries. 


See the Sherman Act annotations, Vol. 1, § 1260.275, 1530.90, 1535.10, 1590. 


Consent Decree—Practices Enjoined—Membership of Trade Association.—An associa- 
tion of battery manufacturers was enjoined by a consent decree from (1) permitting to 
continue as a voting member, admitting to voting membership, or allowing to participate 
as a voting member any person not a manufacturer of batteries; (2) permitting any scrap 
metal dealer, not also a smelter, to belong to the association; (3) and continuing or recom- 
mending the formation of any group dealing with the disposition of used batteries or sal- 
vaged lead. The other defendants consenting to the decree were enjoined from doing 
anything inconsistent with the above prohibition and other provisions of the decree. 


See the Sherman Act annotations, Vol. 1, J 1230.151, 1530.90. 


Consent Decree—Practices Enjoined—Channelization Program.—Merchandisers, bat- 
tery manufacturers, scrap metal dealers, a smelter, and a trade association of battery 
manufacturers, which were charged with channeling the distribution of used batteries and 
the lead salvaged from them, were enjoined from entering into any program with any 
other person to (1) fix prices, discounts or other terms of sale, (2) allocate customers or 
territories for the collection, purchase or sale of used batteries or lead salvaged therefrom, 
(3) sell used batteries or the lead salvaged therefrom only to a purchaser approved or desig- 
nated by any person other than the seller, (4) restrict the movement of used batteries to 
rebuilders, (5) sell used batteries or lead salvaged therefrom only to certain designated 
third persons, (6) require or cause the destruction of used batteries, or (7) collect or 
compile and communicate to any third person any statistics on the number of used batteries 
sold by or collected from a particular source or the amount of lead salvaged therefrom. 
The merchandisers, scrap metal dealers, manufacturers, and smelter each were separately 
enjoined from doing acts which have the effect of continuing the channelization program. 


See the Sherman Act annotations, Vol. 1, § 1210, 1260.275, 1530.90. 


Consent Decree—Permissive Provisions—Allocation of Territories, Trade-Marks, and 
Selection of Customers.—Although merchandisers, battery manufacturers, scrap metal 
dealers, a smelter, and a trade association were enjoined by a consent decree from enter- 
ing into a plan to allocate customers or territories for the collection; purchase or sale of 
used batteries or the lead salvaged therefrom, this injunctive provision ‘further provided 
that nothing shall prevent a single defendant from entering into an agreement with any 
defendant for the collection, purchase or sale of used batteries from or by a defendant in 
a designated area so long as the collector or purchaser remains free to collect, purchase 
or sell used batteries from or to any third person. The consent decree also provided that 
nothing contained in the decree shall prohibit any defendant from protecting its own 
trade-mark on batteries to the extent, if any, it may lawfully do so. However, in a pro- 
ceeding brought by the Government for the enforcement of specified: provisions of the 
decree, the burden shall be upon the defendant to establish that it has acted lawfully in 
the protection of its trade-mark. Finally, the decree provided that nothing contained in 
the decree shall restrict the right of any defendant to select its own customers or to alter 
or destroy its own property. 


See the Sherman Act annotations, Vol. 1, J 1540. 


For the plaintiff: Stanley N. Barnes, Assistant Attorney General, Worth Ramsey, 
William H. McManus, W. D. Kilgore, Jr., Horace L. Flurry, and Charles F. B. McAleer. 


For the defendants: Albert F. Hillix for The Ass’n of American Battery Manufac- 
turers. Arvey, Hodes and Montynband; Philip L. Levi; Solbert M. Wasserstrom; and 
Leroy Krein for MAW Metal Co., West Side Battery Lead Co. (Massachusetts), National 
Disposal, Inc., West Side Battery Lead Co. (New Jersey), Jacob I. Malschick, Inc., South- 
east Lead Co., Kansas Hide and Wool Co., Inc., Harry Sloan, Joseph. Yaffe, Morris 
Cohen, and William Yaffee. R. B, Caldwell and John W. Oliver for Western Auto Supply 
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Co. Paul R: Stinson; Dick H. Woods; and Stinson, Mag, Thomson, McEvers and Fizzell 
for J & R Motor Supply Co. Arvey, Hodes and Montynband; Philip L. Levi; and Solbert 
M. Wasserstrom for Lead Disposal Company. John H. Lathrop; Sam D. Parker; and 
Lathrop, Woodson, Righter, Blackwell and Parker for Sears, Roebuck and Co. Alexander 
and Green; James D. Ewing; Henry I. Eager; and Blackmar, Newkirk, Eager, Swanson 
and Midgley for National Lead Co. and Morris P. Kirk & Sons, Inc. Roy P. Swanson; 
Blackmar, Newkirk, Eager, Swanson and Midgley; Kelley, Drye, Newhall and Maginnes 
for The Electric Auto-Lite Co. Roscoe C. Van Valkenburgh; George Kilmon; and Bren- 
ner, Van Valkenburgh and Wimmell for B. F. Goodrich Co. Herman Fredrick; Henry W. 
Buck; W. H. Hoffstot; and Morrison, Hecker, Buck, Cozad and Rogers for Globe-Union, 
Inc. Pierce Butler; Paul R. Stinson; Dick H. Woods; and Stinson, Mag, Thomson, 
McEvers and Fizzell for National Battery. Robert Crafts and Hale Houts for The Good- 
year Tire & Rubber Co., Inc. Henry S. Brainard and Stanley Garrity for The Firestone 
Tire & Rubber Co. John W. Oliver, R. B. Caldwell, and H. P. Berghuis for Gamble 


Skogmo, Inc. 


Final Judgment 


Duncan, District Judge [Jn full text]: 
Plaintiff, United States of America, having 
filed its complaint herein on February 6, 
1950; and the defendants signatory hereto 
having appeared and filed their several an- 
swers to said complaint denying any viola- 
tion of law; and the plaintiff and said de- 
fendants, by their respective attorneys, hav- 
ing severally consented to the entry of this 
Final Judgment without trial or adjudica- 
tion of any issue of fact or law herein, and 
without admission by any party in respect 
to any such issue; and the Court having 
considered the matter and being duly ad- 
vised; 

Now, therefore, before the taking of any 
testimony and without trial or adjudication 
of any issue of fact or law herein, and upon 
consent as aforesaid of all the parties hereto, 

It is hereby ordered, adjudged and de- 
creed as follows: 


I 


This Court has jurisdiction of the subject 
matter hereof and of all parties signatory 
hereto. The complaint states a cause of 
action against the said defendants under 
Sections 1 and 2 of the Act of Congress of 
July 2, 1890, entitled “An Act to protect 
trade and commerce against unlawful re- 
straints and monopolies,’ as amended. 


II 
[Definitions] 


As used in this Final Judgment: 


(A) “Person” shall mean an individual, 
partnership, firm, corporation, association, 
trustee or other business or legal entity; 


{| 67,631 


(B) “Association” shall mean the de- 
fendant Association of American Battery 
Manufacturers; 


(C) “Batteries” shall mean storage bat- 
teries containing lead for automotive vehicles, 
tractors and machinery; 


(D) “Manufacturer” shall mean any per- 
son engaged in the business of manufactur- 
ing batteries; 

(E) “Merchandiser” shall mean any per- 
son engaged in the business of selling bat- 
teries as a wholesaler or a retailer; 

(F) “Scrap metal dealer” shall mean any 
person primarily engaged in the business of 
buying or collecting scrap materials, in- 
cluding the buying or collecting of used 
batteries and salvaging and selling the lead 
therefrom; 


(G) “Smelter” shall mean any person en- 
gaged in the business of smelting and refin- 
ing secondary lead; 

(H) “Consenting defendants” shall mean 
each and all of the defendants signatory 
hereto, namely: 


The Association of American Battery 
Manufacturers. Lead Disposal Company. 
MAW Metal Company. National Disposal, 
Inc. West Side Battery Lead Co. (Massa- 
chusetts). West Side Battery Lead Co. 
(New Jersey). Jacob I. Malschick, Inc. 
Southeast Lead Company. Kansas Hide 
and Wool Company, Inc. Morris P. Kirk 
& Son. Sears, Roebuck and Co. Western 
Auto Supply Company. J & R Motor Sup- 
ply Company. Globe-Union, Inc. National 
Battery Company. National Lead Company. 
Morris Cohen. Harry Sloan. Joseph Yaffe. 
William Yaffe. The Electric Auto-Lite 
Company. The B. F. Goodrich Company. 
The Goodyear Tire & Rubber Co., Inc. 
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The Firestone Tire & Rubber Company. 
Gamble Skogmo, Inc. 


IT] 


[Applicability of Judgment] 


The provisions of this Final Judgment ap- 
plicable to any consenting defendant shall 
apply to such defendant, its subsidiaries, 
officers, directors, agents, employees, suc- 
cessors and assigns, and to all other persons 
acting or claiming to act under, through or 
for said defendant, but shall not apply to any 
transaction solely between a consenting de- 
fendant and a subsidiary or parent thereof. 


IV 


[Termination of Agreements] 


The consenting defendants are ordered 
and directed to terminate and cancel every 
agreement, contract, arrangement, under- 
standing, plan or program between or among 
said defendants or any of them or any other 
defendant concerning or covering the pur- 
chase, sale, collection or disposition of used 
batteries or lead salvaged therefrom which 
is inconsistent with any of the provisions 
of this Final Judgment; and each of the 
said defendants is enjoined and restrained 
from entering into, adopting, adhering to or 
furthering any agreement, contract, arrange- 
ment, understanding, plan or program with 
any other person for the purpose or with 
the effect of violating any of the provisions 
of this Final Judgment. 


Vv 


[Dissolution of Corporation] 


(A) Within thirty (30) days from the 
date of entry of this Final Judgment, de- 
fendant Lead Disposal Company shall cease 
to do business, and the officers and directors 
thereof shall immediately proceed to liqui- 
date and dissolve said corporation. A cer- 
tified copy of the certificate of dissolution 
shall be filed with the Clerk of this Court 
and with the Attorney General of the United 
States within one hundred and twenty (120) 
days from the date hereof; 

(B) Upon dissolution of the Lead Dis- 
posal. Company, as hereinbefore provided, 
the consenting defendants are jointly and 
severally enjoined and restrained from or- 
ganizing, joining, participating in the activi- 
ties of, or doing business in used batteries 
or the lead salvaged therefrom with, any 
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other person who to the knowledge of such 
defendant is at the time organizing, pro- 
moting, directing or, coordinating a chan- 
nelization program. As used in_ this 
subsection (B), channelization program shall 
mean any plan or arrangement to cause used 
batteries (other than batteries owned by a 
single person) or the lead salvaged there- 
from to flow through an exclusive channel 
from the merchandisers to only designated 
scrap metal dealers, thence to designated 
smelters, and thereafter to those manufac- 
turers who supply the respective merchan- 
disers with new batteries. 


VI 
[Membership of Association] 


(A) The defendant Association is en- 
joined and restrained from 


(1) permitting to continue or continu- 
ing as a voting member, admitting to vot- 
ing membership or allowing to participate 
as a voting member in its activities, any 
person not a manufacturer of batteries or 
fabricated, molded, or extruded compo- 
nent parts thereof; 

(2) permitting any scrap metal dealer, 
not also a smelter, to belong to, join or 
participate in the activities of the defend- 
ant Association; 


(3) continuing, creating, recommending 
the formation of or otherwise supporting 
any group or committee similar to the 
Scrap Battery Disposal Committee or any 
other committee or group dealing with 
the disposition of used batteries or lead 
salvaged therefrom; 


(B) Each consenting defendant is en- 
joined and restrained from belonging to, 
joining or participating in the activities of 
any trade association or similar organiza- 
tion the purpose or activities of which, to 
the knowledge of such defendant, are in- 
consistent with any of the provisions of 
this Final Judgment; 

(C) Each consenting defendant scrap metal 
dealer, which is not also a smelter, is en- 
joined and restrained. from belonging to, 
joining or participating in the activities of 
the defendant Association. 


VII 
[Agreements Prohibited] 


The consenting defendants are jointly and 
severally enjoined and restrained from en- 
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tering into, maintaining, adhering to or 
furthering any contract, agreement, under- 
standing, plan or program with any other 
person to: 


(A) Fix, establish, maintain or stabilize 
prices, discounts or other terms or condi- 
tions for the sale of used batteries or lead 
salvaged therefrom to third persons; 


(B) Divide, allocate or assign customers 
or territories for the collection, purchase or 
sale of used batteries or the lead salvaged 
therefrom, provided that nothing in this 
subsection (B) shall prevent a single con- 
senting defendant from entering into an 
agreement, not otherwise prohibited by the 
terms of this Final Judgment, with any de- 
fendant or any other person for the collec- 
tion, purchase or sale of used batteries from 
or by a defendant in a designated area so 
long as the collector or purchaser remains 
free to collect, purchase or sell used bat- 
teries from or to any third person; 


(C) Sell’ used batteries or the lead sal- 
vaged therefrom only to a purchaser ap- 
proved or designated by any person other 
than the seller; 


(D) Restrict, hinder or prevent the move- 
ment of used batteries to rebuilders of such 
batteries; 


(E) Sell or provide for the sale of used 
batteries or lead salvaged therefrom only to 
certain designated third persons; 


(F) Require or cause the destruction of 
used batteries or that said batteries be 
otherwise rendered unfit for further use; 


(G) Collect or compile and communicate 
or disseminate to any third person any sta- 
tistics, figures or percentages on the number 
of used batteries sold by or collected from 
a particular source or the amount of lead 
salvaged therefrom. 


VIII 


[Practices of Merchandisers | 


Each of the consenting defendants which 
is a merchandiser is enjoined and restrained 
from: 

(A) Selling used batteries upon the agree- 
ment, condition or understanding that: 

(1) the batteries will not be resold to 
used battery rebuilders; 

(2) the batteries will be destroyed or 
otherwise rendered unfit for further use; 
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(3) the batteries or lead salvaged there- 
from will only be resold to a designated 
person or group of persons. 


(B) Communicating or disseminating to 
any person, other than a party to the sale 
or collection, information on the number of 
used batteries or the amount of lead sal- 
vaged therefrom, collected or sold by such 
merchandiser. 


IX 


[Practices of Scrap Metal Dealers] 


Each of the consenting defendants which 
is a scrap metal dealer is enjoined and re- 
strained from: 


(A) Creating, dividing, assigning or al- 
locating with any manufacturer, smelter or 
other scrap metal dealer, territories or cus- 
tomers for the purchase or sale of used 
batteries or the lead salvaged therefrom, ex- 
cept as permitted in VII(B); 

(B) Communicating or disseminating to 
any person, other than a party to the sale 
or collection, information on the number 
collected or the amount of lead salvaged 
from batteries, manufactured by a particular 
manufacturer or collected from a particular 
source: 

(C) Entering into, maintaining or adhering 
to any contract, agreement, understand- 
ing, plan or program, with any other per- 
son, directly or indirectly: 


(1) to sell all of its used batteries or 
lead salvaged therefrom to a smelter or 
group of smelters; 

(2) not to sell used batteries or lead 
salvaged therefrom to a certain person 
or group of persons; 


(3) which restricts the purchaser in the 
disposition of refined lead salvaged from 
used batteries. 


x 


[Practices of Manufacturers] 


Each of the consenting defendants which 
is a manufacturer is enjoined and restrained 
from: 


(A) Entering into any contract, agree- 
ment, understanding, plan or program, di- 
rectly or indirectly, with any other person 
to allocate or divide the supply of used bat- 
teries or lead salvaged therefrom; provided 
that a bona fide contract for the collection, 
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purchase, or sale of used batteries or the 
lead salvaged therefrom shall not, in and 
of itself, be prohibited by this subsection (A); 

(B) Selling new batteries upon the condi- 
tion that the purchaser thereof will sell all 
or any portion of used batteries or the lead 
salvaged therefrom to a designated person 
or group. 


XI 
[Practices of Lead Company] 


Defendant National Lead Company is en- 
joined and restrained from: 

(A) Selling or making available lead to 
any person in porportion to the amount of 
used batteries or lead salvaged therefrom 
collected from any designated source other 
than said person or supplier; 

(B) Entering into, maintaining, adhering 
to, or enforcing any contract, agreement, 
understanding, plan or program with any 
scrap metal dealer for the purpose or with 
the effect of requiring said dealer: 

(1) to sell all used batteries or the lead 
salvaged therefrom to defendant smelter; 
(2) not to sell used batteries or lead 
salvaged therefrom to any other persons; 

(C) Agreeing with any manufacturer to 
discriminate in the sale or availability of 
lead (1) in favor of the battery industry, 
or (2) in favor of said manufacturer because 
lead salvaged from the batteries of that 
manufacturer is sold to National Lead. 


XII 
[Permissive Provisions] 


Nothing in this Final Judgment shall pro- 
hibit any consenting defendant from pro- 
tecting its own trademark on batteries to 
the extent, if any, it may lawfully do so. 
In any proceeding brought by plaintiff 
against any consenting defendant for the 
enforcement of any of the provisions of Sec- 
tions VII, VIII, IX and X of this Final 
Judgment, the burden shall be upon such 
defendant to establish to the satisfaction of 
this Court that such defendant has acted 
lawfully in the protection of its said trade- 
mark, 


XIII 


Nothing contained in this Final Judg- 
ment shall restrict the right of any con- 
senting defendant to select its own customers 
or to alter or destroy its own property. 


Trade Regulation Reports 


Cited 1953 Trade Cases 
U.S.v. Ass'n of American Battery Mfrs. 


XIV 
[Inspection and Compliance] 


For the purpose of securing compliance 
with this Final Judgment duly authorized 
representatives of the Department of Jus- 
tice shall, upon written request of the At- 
torney General, or the Assistant Attorney 
General in charge of the Antitrust Division, 
and on reasonable notice to any consenting 
defendant, made to its principal office, be 
permitted, (a) access during the office hours 
of said defendant to all books, ledgers, ac- 
counts, correspondence, memoranda, and 
other records and documents in the posses- 
sion or under the control of said defendant 
relating to any matters contained in this 
Final Judgment, and (b) subject to the 
reasonable convenience of said defendant 
and without restraint or interference from 
it to interview officers or employees of said 
defendant, who may have counsel present, 
regarding any such matters, and (c) upon 
such request the said defendant shall submit 
such reports in writing to the Department 
of Justice with respect to matters contained 
in this Final Judgment as may from time 
to time be necessary to the enforcement of 
this Final Judgment. No information ob- 
tained by the means provided in this 
Section XIV shall be divulged by any repre- 
sentative of the Department of Justice to 
any person other than a duly authorized 
representative of the Department except in 
the course of legal proceedings to which 
the United States is a party for the purpose 
of securing compliance with this Final 
Judgment or as otherwise required by law. 


XV 


[Jurisdiction Retained] 

Jurisdiction is retained for the purpose of 
enabling any of the parties to this Final 
Judgment to apply to this Court at any 
time for such further orders and directions 
as may be necessary or appropriate for the 
construction or carrying out of this Final 
Judgment or for the modification of any 
of the provisions thereof, and for the pur- 
pose of the enforcement of compliance 
therewith and the punishment of violations 
thereof. 


XVI 
[Effective Date] 


This Final Judgment shall become effec- 
tive thirty days after date of entry hereof. 
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[67,632] Samuel Shlomchik v. Hygrade Bakery Co., Charles Zeitz, and Jacob 


Robbins. 


In the United States. District Court for the Eastern District of Pennsylvania. Civil 
Action No. 15723. Filed December 11, 1953. 


Robinson-Patman Price Discrimination Act 


Price Discrimination—Discriminatory Transactions in Course of Intrastate Commerce 
—Interstate Seller—An action by an intrastate wholesaler of pretzels and potato chips 
alleging that an interstate manufacturer of such products followed the wholesaler along his 
route and offered its products to the wholesaler’s customers at a price less than that which 
the manufacturer offers the same products to the wholesaler and other wholesalers through- 
out the United States was dismissed because the alleged discriminatory sales were not made 
in the source of interstate commerce and the wholesaler was not engaged in interstate 
commerce. The fact that the manufacturer conducts other business across state lines was not 
enough, nor was the fact that the effect of the discrimination may be to lessen or prevent 
competition with the manufacturer. The defendant manufactured the products in Penn- 
sylvania, and the only retailers to whom it sold were the wholesaler’s customers, also in 


Pennsylvania. 


See the Robinson-Patman Act annotations, Vol. 1, {| 2212.170. 
For the plaintiff: Abraham Wernick, Philadelphia, Pa. 
For the defendants: Harry A. Rutenberg, Philadelphia, Pa. 


Sur Motion To Dismiss 


[Price Discrimination Alleged] 


KirKPATRICK, Chief Judge [In full text]: 
The complaint in this action is drawn under 
the Clayton Act, as amended by the Rob- 
inson-Patman Act. The only violation of 
the statute charged against the defendant is 
price discrimination, prohibited by the 
amendment and, hence, whether the Court 
has jurisdiction must depend upon the pro- 
visions of Title 15 U. S. C., Section 13 (the 
Robinson-Patman Act). 

It appears from the complaint that the 
defendant is a manufacturer of pretzels and 
potato chips, customarily selling its products 
to wholesalers throughout the United States 
and consequently engaged, generally, in in- 
terstate commerce. The plaintiff is a 
wholesaler, dealing in the same products, 
which he purchases from various manu- 
facturers and sells to retail storekeepers 
along a certain route in Philadelphia. He 
was formerly a customer of the defendant, 
but, prior to the alleged unlawful acts, 
changed his source of supply. 


The discrimination charged is that the 
defendant, in order to destroy the plaintiff’s 
business and eliminate him from competi- 
tion, has followed the plaintiff along his 
route, offering to sell its products to his 
customers at a price less than that at which 
it offers the same products to the plaintiff 
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and other wholesalers through-out the 


United States. 


[Interstate Commerce] 


In order to give the Court jurisdiction 
under the Robinson-Patman Act it is a 
sine qua non that the discriminatory trans- 
actions be “in the course of such (interstate) 
commerce.” “In order for the sales here 
involved to come under the Clayton Act, 
as amended by the Robinson-Patman Act, 
they must have been made in interstate com- 
merce.’ Standard Oil Co. v. Federal Trade 
Commission [1950-1951 TRADE CAsEs 62,746], 
340 U.S. 231, 236. The fact that the de- 
fendant conducts other business across state 
lines is not enough, nor is the additional 
fact that the effect of the discrimination may 
be to lessen or prevent competition with the 
person (the defendant in this case) who 
grants the benefit of such discrimination. 


Here, the plaintiff is not alleged to be in 
interstate commerce nor are any of the 
discriminatory sales made by the defendant 
made in the course of interstate commerce. 
The defendant manufactures in the State of 
Pennsylvania and the only retailers to whom 
it sells, so far as the complaint shows, are 
the plaintiff's customers, also in the State 
of Pennsylvania. 


Congress plainly did not intend to regu- 
late every transaction of every business en- 
gaged in interstate commerce. The phrase 
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“in the course of such commerce” indicates 
an intent to limit the operation of the Act 
to interstate transactions and not to attempt 
to regulate such as are wholly intrastate, 
even though part of the seller’s business may 


Cited 1953 Trade Cases 
U. S. v. E. I. duPont de Nemours and Co. 


68,993 


Court is without jurisdiction of the action. 
It is, therefore, unnecessary to consider the 
question whether a manufacturer who elects 
to sell direct from the factory may not, in 
doing so, compete with his jobbers by sell- 


be interstate. ing the retail trade at a lower price than he 


charges them. 


Action Dismissed : coasts: 
[ ] The motion to dismiss is granted. 


The charge of unfair competition falls 
for lack of diversity of citizenship, and the 


[f 67,633] United States v. E. I, duPont de Nemours and Company. 


In the United States District Court for the District of Delaware. Civil Action No. 
1216. Dated December 14, 1953. 


Case No. 911 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Monopolization—Existence of Monopoly Power—Power To Raise Prices or To Ex- 
clude Competitors—Cellophane—Relevant Considerations—A manufacturer of 68 per cent 
of the domestic production of cellophane, which constitutes approximately 20 per cent 
of the production of flexible packaging materials, was found not to have monopolized the 
cellophane industry where, upon consideration of the particular circumstances of the 
industry and the economic realities of the market situation, the manufacturer did not 
have (1) the power, without regard to competitive forces, to raise prices of cellophane 
either directly or by limiting production, deteriorating quality, or by any other means, or 
(2) the power alone to exclude competition in the production and sale of cellophane. The 
evidence established that the manufacturer’s cellophane was sold under such intense 
competitive conditions that acquisition of market control or monopoly power was a practi- 
cal impossibility. Also, the character of the flexible packaging markets established that 
the manufacturer did not have market control or monopoly power. Under the market 
conditions which had prevailed, the manufacturer did not possess power to raise prices 
without regard for competitive pressures. The manufacturer did not have the power to 
exclude competitors from entering the flexible packaging markets; it had but a single 
position in the manufacture of any material other than cellophane and had no control 
over any patent, raw material, or other resource which would inhibit the entry of other 
companies into the manufacture of the many different types of packaging materials. 
Potential competition, patents, existing competition, and other factors were examined by 
the court. 


See the Sherman Act annotations, Vol. 1,  1210.101. 


Monopolization—Withdrawal from Manufacture—Cellulosic Caps.—A manufacturer 
of cellulosic caps was found not to have monopolized the cellulosic cap industry because 
the manufacturer had withdrawn from the manufacture of such caps at the time the com- 
plaint alleging monopolization was filed. 


See the Sherman Act annotations, Vol. 1, J 1210. 


Monopolization—Insufficiency of Evidence—Cellulosic Bands.—A manufacturer of 
cellulosic bands was found not to have monopolized the cellulosic band industry where it 
was established that (1) its production of such bands had decreased, (2) there was no 
competition from imports because of a 60 per cent ad valorem tariff which had been in 
effect long before the manufacturer entered the business, (3) the manufacturer encountered 
intense competition from competitors, (4) effective competition was offered by manu- 
facturers of many other types of closures which were functionally interchangeable, (5) 
there was no price identity in the industry, (6) there were no patent obstacles to manu- 
facture the product, (7) there was no proof of anyone being excluded from the business 
and no proof that the manufacturer exercised any control over patents, raw materials, or 
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distribution outlets, and (8) alleged potential competitors denied that they desired to enter 
the business or ever were excluded. 


See the Sherman Act annotations, Vol. 1, J 1210. 


Monopolization—Valid Product Patent—Defense.—A valid product patent concern- 
ing moistureproof cellophane was held to represent a defense to a charge that the owner 
of the patent had monopolized the cellophane industry. The validity of the patent was 
conceded, and the evidence disclosed that the patent was of such scope that no one, with- 
out a grant of a license, could have lawfully manufactured the product claimed. The 
holder of a patent is, under the patent laws, permitted to exert monopoly control over what 
he has created. The award of the patent will not be ignored in applying the Sherman 
Antitrust Act; the court will not declare that the Sherman Act repealed statutory provi- 
sions under which patents are granted. 


See the Sherman Act annotations, Vol. 1, { 1210, 1270.601. 


Monopolization—Monopoly “Thrust Upon” Manufacturer—Manner in Which Mo- 
nopoly Is Obtained—Defense——A manufacturer’s moistureproof cellophane “monopoly” 
was found to be “thrust upon” it and, wholly apart from the existence of a patent covering 
the product, the facts as to how the manufacturer achieved its position constituted a de- 
fense to a charge of monopolization. 


See the Sherman Act annotations, Vol. 1, § 1210.101. 


Monopolization—Possession of Monopoly Power—Manner in Which Monopoly Is 
Obtained—Lawful Monopoly—Relevant Considerations—The Sherman Antitrust Act, 
by use of the verb “monopolize,” prohibits conduct rather than status. It is directed 
against activities rather than results. The manner in which a monopoly position is obtained 
is a crucial consideration in determining whether or not a defendant has monopolized. 
A defendant may lawfully obtain a monopoly position if that position is “thrust upon” it. 
Thus, the right to normal growth and to enjoy the results of technical achievement and 
successful competition is preserved. The argument that only a monopoly which has been 
“thrust upon” a defendant “through circumstances beyond his control” comes within the 
“thrust upon” exception has no substance as a matter of business reality. Monopoly power 
which does not constitute monopolization, including monopoly position achieved by “su- 
perior skill, foresight and industry” or resulting from “a new discovery or an original 
entry into a new field,’ cannot be achieved through circumstances beyond a defendant’s 
control. The existence of monopoly power standing alone is not condemned by the Act. 


See the Sherman Act annotations, Vol. 1, J 1210.101. 


Monopolization—Origin of Monopoly Power—Joint Venture with Foreign Company 
—Allocation of Markets.—The charge that a domestic manufacturer of cellophane, when 
it first entered the business, acquired an illegal monopoly of the industry by creating, 
under an agreement with a foreign company, a jointly owned company which granted to 
the manufacturer the right to use a secret process of the foreign company for the manu- 
facture of cellophane in North and Central America was not established. A territorially 
limited license under the secret process was not per se illegal. It is not the purpose of the 
Sherman Antitrust Act to discourage the establishment of a new business in a new terri- 
tory. Among the ancillary restraints which are considered reasonable are those which 
limit the territory in which parties may use a secret process. The rule of reason applies 
to horizontal combinations between competitors as well as to other restraints. Under the 
circumstances, it was lawful for the domestic manufacturer and the foreign company which 
were not competitors to combine their resources in a joint venture absent an overriding 
unlawful purpose. The purpose of the present arrangement was the development and ex- 
ploitation of a new business to function in American markets. The reasonableness of the 
ancillary restraints on competition is enforced by the inherent legality of imposing a 
territorial limitation on any assignment of the secret process. The result of the arrange- 
ment was the creation of the American cellophane industry. Furthermore, with respect to 
other foreign competitors, the evidence established that the manufacturer refused to allo- 
cate territory and competed vigorously in foreign markets. 


See the Sherman Act annotations, Vol. 1, § 1210. 
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Monopolization—Maintenance of Position by Predatory Assertion of Monopoly 
Powers—Tests.—The charge that a manufacturer of cellophane acquired and maintained 
its position in the industry by the predatory assertion of monopoly powers was not estab- 
lished. Exercise of monopoly power can be shown only where the act can be directly 
related to the defendant’s aggressive use of a monopoly position to accomplish an ex- 
clusionary result. It is necessary to show restraints not only existed, but that they con- 
tributed to the achievement or maintenance of the defendant’s power. It is not necessary 
to determine whether a particular practice does or does not restrain trade in violation of 
the antitrust laws until it has first been shown that (1) the particular practice was an 
assertion of power to fix arbitrary prices or to exclude competitors or, in the alternative, 
(2) the practice is shown to have been reasonably related to the maintenance or acquisi- 
tion of the defendant’s position. 


See the Sherman Act annotations, Vol 1, § 1210.501. 


Monopolization—Suppression of Competitor—Patent License to Competitor—Provi- 
sions of License.—The charge that a manufacturer of cellophane acquired and maintained 
its position in the industry by predatory practices was not established by proof of the 
existence of a patent licensing agreement between the manufacturer and a competitor. The 
patent licensing agreement granted to the competitor an exclusive license under the 
manufacturer’s basic moistureproof cellophane patent, and royalty rate provisions provided 
for increased payments whenever the competitor’s domestic sales under the patent ex- 
ceeded specified percentages of the total domestic sales. The manufacturer had the right 
to grant an exclusive license and had the right to fix royalties at graduated scales on the 
amount of the competitor’s production. The owner of a patent may by license restrict 
production of the licensee to a specified quantity. The graduated royalty rates did not 
curtail production or impair the competitor’s ability to compete. A grant back provision 
in the license, under which the competitor was obligated to offer licenses to the manu- 
facturer under patents it might develop which fell within the field of the basic patent, was 
not illegal. It was not established that this provision had unlawful restrictive effects. 
Without the license, the competitor could not have competed at all. 


See the Sherman Act annotations, Vol. 1, § 1210.501, 1270. 


Monopolization—Conspiracy—Alleged Price Fixing Agreement.—The charge that a 
manufacturer of cellophane acquired and maintained its position in the industry by preda- 
tory practices was not established by proof of price lists of a competitor which reflected 
identical prices to those charged by the manufacturer and bore the identical effective 
dates. There was no evidence that there was any discussion between the two companies 
to fix prices or to charge identical prices. The evidence indicated that there was repeated 
activity by the competitor cutting prices below list prices and that the terms of sale 
between the two companies were different. 


See the Sherman Act annotations, Vol. 1, § 1210.501. 


Monopolization—Distribution Practices—Exclusive Contracts—Functional and Quan- 
tity Discounts.—The charge that a manufacturer of cellophane acquired and maintained 
its position in the industry by predatory practices was not established by proof of exclusive 
contracts which the manufacturer had with its principal converters or by proof of discounts 
granted to purchasers, The manufacturer had the right to select the persons to whom it 
would sell, and the exclusive contracts with converters, which ran for one year and which 
were terminable by either party on thirty days’ notice, had little effect upon the manu- 
facturer’s position. No intent to violate the Robinson-Patman Price Discrimination Act, in 
the granting of discounts, was shown. Quantity discounts followed custom trade practice, 
and functional discounts were set so that different discounts were never granted to purchasers 
performing the identical function. Furthermore, the evidence did not indicate that sales 
were diverted to the manufacturer because of its discounts. 


See the Sherman Act annotations, Vol. 1, { 1210.501. 


Monopolization—Determination of Market—Factors Considered.—In an action charg- 
ing that a manufacturer of cellophane monopolized the cellophane industry, the court 
noted that market control or lack of market control is determined by fact finding 
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processes, and on the basis of knowledge and analysis of all competitive factors which bear 
on a seller’s power to raise prices or to exclude competition. “Existence of monopoly 
powers is not made on the basis of assumptions as to competitive markets. If the price, 
quantity of production and sale, and the quality of a seller’s product are determined by 
pressures exerted on him by buyers and sellers of another’s product, the products and the 
sellers must, for purposes of any realistic analysis, be in the same ‘market’ and’ must 
be in competition with each other.” 


See the Sherman Act annotations, Vol. 1, J 1210. 


For the plaintiff: William Marvel, U. S. Attorney, Wilmington, Del.; James L. 
Minicus, Julius C. Renninger, Philip L. Roache, Jr., Joseph M. Fitzpatrick, Matthew 
Miller, Forrest A. Ford, Newell A. Clapp, Marcus A. Hollabaugh, Margaret H. Brass, 
Mollie Strum, William Amory Underhill, Joseph F. Tubridy, and William J. McAuliffe, 
Jr., Special Assistants to the Attorney General, all of Washington, D. C. 


For the defendant: Hugh M. Morris and Alexander L. Nichols (of Morris, Steel, 
Nichols and Arsht), Wilmington, Del.; Gerhard A. Gesell, William M. Aiken, James H. 
McGlothlin, David C. Acheson, Harvey Levin, and George Kuehnl (of Covington and 
Burling), Washington, D. C.; and Francis J. Zugehoer, Philadelphia, Pa. 


For prior decisions of the U. S. District Court, District of Delaware, see 1952 Trade 
Cases {67,424 and 1950-1951 Trade Cases {| 62,922, 62,832, 62,831, 62,749; and for a prior 
decision of the U. S. District Court, District of Columbia, see 1948-1949 Trade Cases 
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LeAuy, Chief Judge [Jn full text except 
for Findings of Fact and footnotes there- 
under indicated by periods]: This is a civil 
suit by United States of America under § 4 
of the Sherman Act, charging defendant 
with monopolizing, attempting to monopo- 
lize and combining and conspiring to 
monopolize trade and commerce among the 
several states of the United States in cel- 
lophane and caps and bands. The Act of 
July 2, 1890, 26 Stat. 209, commonly known 
as the Sherman Act, as amended, provides 
in part: 

“Sec. 2, Every person who shall monopo- 
lize, or attempt to monopolize, or com- 
bine or conspire with any other person or 
persons, to monopolize any part of the 
trade or commerce among the several 
states or with foreign nations, shall be 
deemed guilty of a misdemeanor. * * * 


[15 Uses: ©’ 2]; 


“Sec. 4. The several district courts of 
the United States are hereby invested 
with jurisdiction to prevent and restrain 
violations of this act; and it shall be the 
duty of the several district attorneys of 
the United States, in their respective dis- 
tricts, under the direction of the Attorney 
General, to institute proceedings in equity 
to prevent and restrain such violations 
eS ATS LOL Sy (Ce See 
This case was instituted originally in the 

District Court of the United States for the 
District of Columbia on December 13, 1947. 
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On April 28, 1949, the case was transferred 
to the District of Delaware. 

Defendant, E. I. duPont de Nemours and 
Company, is a Delaware corporation. It 
is successor to duPont Cellophane Com- 
pany, Inc. Throughout the period covered 
by the complaint, it or its predecessors 
manufactured and sold, in interstate and 
foreign commerce, regenerated cellulose in 
the form of film (cellophane) and in the 
form of bands. Prior to the filing of the 
complaint in this case, it also manufactured 
and sold cellulosic caps. 

DuPont entered the cellophane business 
in 1923. It collaborated, under written 
agreements with La Cellophane (a sub- 
sidiary of the Comptoir which is the largest 
French rayon producer), in establishing the 
first duPont cellophane company. In 1929 
duPont Cellophane Company, Inc., was re- 
incorporated as a wholly owned subsidiary 
of duPont. In 1936, duPont took over the 
operation of this business and dissolved 
duPont Cellophane Company, Inc. 

In addition to La Cellophane, the follow- 
ing European producers have been named 
as co-conspirators but not party defend- 
ants: British Cellophane, Ltd. (England); 
Canadian Industries, Ltd. (Canada); Kalle 
& Co. (Germany); Viscose Francaise 
(France); and Viscose Development Com- 
pany, Ltd. (England). 

Plaintiff’s argument and briefs treated in 
a highly interesting fashion the comparison 
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of the economic and legal concepts of 
monopoly. But the final legal definition of 
the economic view of monopoly is to be left 
for decision by the Supreme Court. 


COMPARISON OF THE ECONOMIC 
AND LEGAL CONCEPTS OF 
MONOPOLY 


Economic philosophies concerning monopo- 
ly and what should be done about it are 
legion; no one view can be said to be “the 
economic” concept. While these philoso- 
phies can not be classified into air-tight com- 
partments, they do fall into distinct schools 
of thought. These schools are presently 
engaged in debate over the degree of mo- 
noply power which is economically desira- 
ble and which the law should permit. The 
economic discussion had its genesis in an 
attempt to bridge what was believed to be 
a gap between the legal and economic con- 
cepts of monopoly. This discussion has 
resulted in some agreement among economists 
upon classifications of various types of 
competition which exist in the market to- 
day, but in sharp disagreement upon their 
significance as indicia of monopoly. 


Plaintiff contrasted first the legal and 
economic concepts of competition and mo- 
nopoly as presently understood, and as af- 
fected by potential competition and the 
presence of substitute products. Second, it 
discussed the coalescence of the old pat- 
terns of economic and legal thought. Third, 
it discussed the economic concepts of mo- 
nopoly whose application is proposed for 
the future and their contrast with the ex- 
isting legal tests of monopoly. 


Cited 1953 Trade Cases 
U.S. v, E. I. duPont de Nemours and Co. 
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THE PRESENT ECONOMIC AND 
LEGAL VIEWS OF MONOPOLY 
AND COMPETITION 


Recent economic discussion has focused 
attention upon differences of opinion which 
exist among economists themselves and be- 
tween economists and the courts as to the 
type and degree of competition which pub- 
lic policy, as expressed in the Sherman Act, 
contemplates. Differences also appear in 
the significance certain economists and courts 
attach to potential competition and to pres- 
ence in the market of alternative or sub- 
stitute products. 


a. Competition and monopoly in the 
economic sense 


Today economists regard “perfect com- 
petition” and “pure monopoly” only as 
theoretical ideas of the opposite boundaries 
of possible market situations... While 
economists have not crystallized their terms, 
in a semantic sense, they recognize between 
the two extremes of perfect competition 
and pure monopoly there are “pure compe- 
tition,” “imperfect competition,” “oligopoly,” 
and “monopolistic competition.” * We start, 
Clark tells us, “with recognition that all 
practicable forms of competition are ‘im- 
perfect,’ and that the ‘perfect competition’ 
of economic theory is academic.”* Pure 
competition, sometimes defined as a less 
perfect form of competition than perfect 
competition, has been said by Mason to be 
that state of the market wherein “no buyer 
or seller could, by his own action, influence 
the price of the goods to be bought and 
sold.”’* Mason views the concept of “pure 
competition of the economic theorists” as 
“divorced from time and space and independ- 
ent of technological and other considerations.” ° 


1 Stocking and Watkins, Monopoly and Free 
Enterprise, Twentieth Century Fund, pp. 13, 49 
(1951); J. M. Clark, Alternative to Serfdom, 
pp. 68-69 (1948); Oppenheim, Divestiture as a 
Remedy Under the Federal Anti-Trust Laws, 
Economic Background, 19 G. Wash. L. Rev., 
pp. 120-122, (1950). 

2 Stocking and Watkins, p. 13; Clark, Toward 
a Concept of Workable Competition, 30 Am. 
Econ. Rev., June 1940, pp. 241-56, reprinted in 
Readings, pp. 452-75. 

3 Clark, Guideposts in Time of Change, p. 143 
(1948). 

4Edward S. Mason, Current Status of the 
Monopoly Problem, 62 Harv. L. Rev. 1265, 1272 
(1949). Clair Wilcox states: ‘‘Under pure com- 
petition, information as to present and pros- 
pective conditions of supply and demand may 
be imperfect or unequally distributed; custom 
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may restrain complete independence of action; 
friction may impede the movement of capital 
between industries, products, and firms; minor 
obstacles may limit access to and withdrawal 
from the field: But other of the conditions of 
perfect competition must be preserved; com- 
modities must be standardized; sellers and 
buyers must be numerous and small; no one of 
them may control enough of the supply or the 
demand appreciably to affect the price; each of 
them must take price as given and adjust his 
output or purchases to it. * * * Pure competi- 
tion undoubtedly does exist, but its occurrence 
is comparatively rare.’’ Wilcox, Competition 
and Monopoly in American Industry, TNEC 
Monograph No, 21, p. 3 (1941). 

5 Mason, Workable Competition v. Workable 
Monopoly, Symposium under Federal pniarust 
Laws, 1951, CCH pp. 67, 68.. 
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Imperfect competition in economic par- 
lance is a term which includes all market 
situations falling between pure competition 
and pure monopoly, including what is known 
as oligopoly and monopolistic competition.° 
Monopolistic competition is now recognized 
as embracing those situations where either 
a few or many sellers trade in differentiated 
products, whereas “oligopoly” is regarded 
as consisting of those situations where a 
few sellers sell only a standardized product.' 


There is much debate among economists 
with respect to the significance which should 
be attached to market behavior in industries 
which are oligopolistic.6 While some eco- 
nomists take the view oligopolistic competi- 
tion or oligopolies controvert the spirit of 
the antitrust laws, others contend oligo- 
polies are able to pass along the benefits of 
efficiency of size to the consumer and are 
not socially disadvantageous.” Some admit 
in oligopolistic industries a considerably 
higher degree of competition than that which 
exists would be “workable” or effective.” 


In attempting to evolve an economic ap- 
proach to the concepts of monopoly and 
competition, some economists have pro- 
posed a theory of “Workable competition.”” 
This theory has, as yet, received no precise 
definition.” Rather it is an approach by 
which some economists propose to deter- 
mine, in any given industry, whether the 
industry is competitive or monopolistic, and 
what degree of competition is obtainable 
by a practical policy without substantial 
loss of efficiency.” 

Monopoly, then, in economics, is not the 
simple test of perfect monopoly. In be- 
tween the theoretical economic concepts of 
perfect competition and perfect monopoly 


8 See Stocking and Watkins, op. cit., p. 13; 
Clark, Readings, pp. 458-9. 

*See Stocking and Watkins, op. cit., pp. 13, 
86, n. 7: Clark, Readings, op. cit., pp. 458-9. 
Chamberlin first defined ‘‘monopolistic competi- 
tion’’ as a broad term, including within it 
oligopolistic situations involving a few sellers 
of either standard or differentiated products as 
well as situations involving many sellers of 
differentiated products. Chamberlin, The Theory 
of Monopolistic Competition, Harvard Univer- 
sity Press (1933). 

8See Stocking and Watkins, op. cit., pp. 
110-111. 

®°Compare Stocking and Watkins, op. cit., 
p. 296, with Mason, The Antitrust Laws: A 
Symposium, 39 Am. Econ. Rev. 689, 713 (1949). 
éjpmen a Competition Among the Few, p. 

™ Clark, Toward a Concept of Workable Com- 
petition, op. cit., Readings, pp. 452-475. 
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lie various forms of imperfect competition 
which possess varying degrees and char- 
acteristics of monoply. Pure monopoly 
which stands at the other extreme in eco- 
nomic thought from pure competition, has 
been defined by Stocking and Watkins as 
follows: * 


“Pure monopoly means a single seller 
of a product for which no substitute is 
available. But, like perfect competition, 
such a monopoly is a theoretical ideal.” 


While some economists stress what they 
believe to be the efficiencies of oligopoly, 
others believe while a competitive structure 
may have imperfections, it is nevertheless 
the greater spur to progress and benefits to 
society. Corwin Edwards states: * 


“But although the maintenance of com- 
petition will not guarantee that the eco- 
nomy will work well, impairment of 
competition by monopolistic restrictions, 
public or private, increases the chance 
that it will work badly. Although the 
imperfections of the competitive process 
are too great to make economic adjust- 
ments quick, neat, and exact, the forces 
of competition tend to reduce many sub- 
stantial economic maladjustments.” 


Stocking and Watkins state: *° 


“To maximize his earnings a monopo- 
list must so regulate the inflow of new 
capital as not to impair the value of the 
old, whether it is a question of new 
processes or of new products that will 
compete with old. Where a monopolist 
can realize profits from a new product 
only by accepting smaller revenues from 
an old, he will be reluctant to introduce 
the new. Unless he can expect a mo- 
nopoly return from the new that more 
than offset the losses of monopoly reve- 
nue from the old, he will not put the new 


% Stockings and Watkins, op. cit., p. 97. 

18 Kellner, op. cit., p. 200. 

“4 Stocking and Watkins, op. cit., p. 13, n. 8, 
p. 49, n. 89. See also: Clark, Alternative to 
Serfdom, pp. 68-9, who points out that if one 
were to ask any graduate student to define 
“monopoly’’, ‘‘He may start by telling you 
that there is an element of monopoly in all 
trading, but he will probably not start with a 
definition of ‘perfect’ monopoly, which turns 
out, like perfect competition, to be nonexistent, 
or substantially so, outside Soviet Russia.’’ 
And see: Oppenheim, op. cit., p. 122, who points 
out that ‘“‘perfect’? monopoly of earlier econ- 
omists is now generally considered to be an 
abstraction. 

* Edwards, Maintaining Competition, p. 8 
(1949). 

* Stocking and Watkins, op. cit., pp. 11-12; 
see also: Fellner, op. cit., p. 288. 
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product on the market. A monopolist 
restricts not only output but new invest- 
ment as well. In this way monopoly tends 
to block innovation and change, to retard 
technological progress and to deprive society 
of its benefits.” 


b. The competition intended by the 
Sherman Act 


Plaintiff shows the Sherman Act. does 
not define the degree of competition which 
its policy contemplates, nor label it as either 
“perfect,” “pure,” “monopolistic,” or “atom- 
istic.” The purpose of Congress in passing 
the Sherman Act was to preserve our sys- 
tem of free trade and competitive economy 
in order to protect the public from the evils 
thought to flow from undue restraints and 
monopolies. The object of Congress was 
“to secure competition and preclude com- 
binations which tend to defeat it.” Inter- 
national Harvester Co. v. Missouri, 234 U. S. 
199, 209. The purpose of the statute was 
“to prohibit monopolies, contracts and com- 
binations which probably would unduly in- 
terfere with the free exercise of their rights 
by those engaged, or who wish to engage, 
in trade and commerce—in a word, to pre- 
serve the right of freedom of trade.” United 
States v. Colgate & Co., 250 U. S. 300, 307. 


As Chief Justice White remarked in 
Standard Oil Co. v. Umted States, 221 U.S. 1, 
56, 31 S. Ct. 502, both at common law and 
under the Sherman Act, “practical common 
sense caused attention to be concentrated 
not upon the theoretically correct name to 
be given to the condition or acts which give 
rise to a harmful result, but to the result 
itself and the remedying of the evils which 
it produced.” 


c. The economic view of the effect of 
potential competition upon monopoly 


Freedom of entry of new firms into a 
given industry has been suggested by some 
economists as the distinguishing feature 
between competitive and monopolistic indus- 
tries. As pointed out by Stocking and 
Watkins: * 

“Economists who believe it impracti- 
cable to change greatly the structure of 
American industry count on potential 
competition and the competition of sub- 
stitute products to make the existing 


17 Stocking and Watkins, op cit., p. 98. 
18 Edwards, op. cit., p. 186. 
19 Clark, Toward a Concept of Workable Com- 


petition, op. cit., Readings, p. 460. 
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structure of industry workably competi- 
tive by curbing monopoly power over the 
long run.” 


Under this approach the continuation of 
monopoly is condoned so long as there is 
sufficient likelihood potential. competition 
will act as a brake upon the monopolist’s 
use of its power, and regardless of the 
effect which the monopoly may have upon 
actual competitors. 


Edwards views potential competition as 
a curb upon monopoly power “so long as 
entry is easy.”** Clark, who thinks indus- 
tries having large scale production may be 
competitively workable, ascribes lesser ef- 
fect to the power of potential competition. 
He says neither potential competition nor 
the presence of substitutes “is a perfect 
check; but both together may come near it 
under favorable conditions.” ® . Lewis repre- 
sents another view when he states: ” 


“The key to the effectiveness of com- 
petition is to be found in its power sys- 
tematically and predictably to compel 
economic decisions, and I do not believe 
that any such power or force character- 
izes the competition present in industries 
composed of, or dominated by, either a 
single firm or a few large firms, * * * 
To speak of potential competition as a 
compelling regulatory force in this situa- 
tion is to be blind to the strength of the 
factors that retard and will continue to 
retard the drive of potential competition 
to become actual competition.” 


Plaintiff argues potential competition does 
not serve as adequate legal test of the 
existence of monopoly, although the ability 
of new firms to enter an industry may give 
some indication of the strength of the bar- 
riers erected by the monopolist. One emi- 
nent legal writer, Milton Handler, pointed 
out some time ago that a combination may 
be held unlawful even though it has im- 
posed no restraints upon new competition. 
Handler stated: * 


“Many economists who have disagreed 
with the major purpose of the anti-trust 
laws have felt that the public is ade- 
quately safeguarded if potential compe- 
tition remains free and unfettered at all 
times. This is not the premise on which 
the Sherman Law is based. The instru- 
ment of control under this statute is both 
actual and potential competition.” 


2 Lewis, The Antitrust Laws: A Symposium, 
1949, 39 Am. Econ. Rev., pp. 689, 707. 

21 Handler, Industrial Mergers — Antitrust 
Laws, 32 Col. L. Rev. 179, 258 (1932). 
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d. The economic view of the effect of 
substitute products under monopoly. 


Econoinists differ on the question of what 
significance should be attached to the pres- 
ence in the market of products which are 
substitutes or alternatives for the product 
said to be monopolized. 


In an address before the New York 
State Bar Association in 1950, Professor 
Meriam decried the action of Judge Learned 
Hand in United States v. Aluminum Co. of 
America, 2 Cir. [1944-1945 Trane CASES 
1 57,342], 148 F. 2d 416, both in restricting 
his consideration of the product involved 
to virgin aluminum ingot and ruling out 
secondary aluminum which competes with 
virgin, and in paying “no attention to the 
very significant business fact that aluminum 
competes with other light metals of dif- 


9 


ferent chemical composition.” ” 


Other economists point out there are few 
commodities for which no substitutes are 
available. The “monopolistic competition” 
school of thought is based upon the premise 
differentiation in products confers some 
degree of monopoly power. Wallace, in 
expressing his understanding of that school 
of thought, states: * 


“The theory of monopolistic competi- 
tion emphasizes the significance of variation 
or differentiation of products. Successful 
differentiation confers some monopoly 
power by attracting a clientele which has 
some preference for the article of a par- 
ticular seller.” 


Chamberlin, a pioneer of the monopo- 
listic competition school states: * 


“A monopoly of ‘Lucky Strikes’ does 
not constitute a monopoly of cigarettes, 
for there is no degree of control whatever 
over substitute brands. But if, in order 
to possess a perfect monopoly, control 
must extend to substitutes, the only per- 
fect monopoly conceivable would be one 
embracing the supply of everything, since 
all things are more or less imperfect sub- 
stitutes for each other. * * * The term 
‘monopoly’ is meaningless without refer- 


* Meriam, The Sherman Antitrust Act and 
Business Economics, Antitrust Law Symposium, 
1950, p. 98. 

*8 See Stocking and Watkins, op. cit., p. 503, 
where it is noted that aluminum is interchange- 
able in electrical transmission lines and that 
it also competes with ‘‘light steel, plywood and 
more recently with plastics, in the making of 
furniture, household appliances, and other prod- 
ucts. Plastics compete with leather, rubber, 
and glass.” 
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ence to the thing monopolized. A mo- 
nopoly of diamonds is not a monopoly of 
precious stones, nor, to go still further, of 
jewelry. Differentiation implies grada- 
tions, and it is compatible with perfect 
monopoly of one product that control stop 
short of some more general class of which 
this product is a part, and within which 
there is competition.” 


After pointing out this idea was no de- 
parture from accepted doctrine, and citing 
as his authority both Taussig and Ely,” 
Chamberlin writes (p. 67): 


“Of course, prices might be higher yet 
if, instead of a monopoly of each different 
brand, there existed a monopoly of the 
entire class of product. ‘The more substi- 
tutes controlled by any one seller, the 
higher he can put his price. But that is 
another matter. As long as the substi- 
tutes are to any degree imperfect, he still 
has a monopoly of his own product and 
control over its price within the limits im- 
posed upon any monopolist—those of the 
demand.” 


Clearly, there are different schools of 
thought in economic circles with respect to 
the effect upon monopoly of the presence of 
substitute products. 


In general, plaintiff charges defendant 
maintains a monopoly position in the pro- 
duction and sale of cellophane and bands. 
It is charged defendant unlawfully acquired 
and maintains a monopoly position in the 
field of cellophane and bands—that defend- 
ant’s predatory practices in the markets for 
these products demonstrate an intent to 
monopolize and the exercise of monopoly 
power. The unlawful acquisition is traced, 
in the beginning, to defendant’s foreign rela- 
tions with European companies, which re- 
sulted in a cartel which divided world 
markets. There is the charge of abuse of 
patents; exclusionary and oppressive acts 
and practices; and restraint of trade in dis- 
tribution of the products in connection with 
both direct and indirect sales. 


*4 Wallace, Monopolistic Competition and Pub- 
lic Policy, 36 Am. Econ, Reyv., March 1936, 
Pp. 77-87. 

* Chamberlin, The Theory of Monopolistic 
Competition, Chap. 9, pp. 65-67, Harvard Univer- 
sitv Press (1948). 

*° Taussig, Principles of Economics, 3rd Ea. 
revised, Vol. II, p. 114, and Ely, Monopolies 
and Trusts, p. 35. 
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PART I—CELLOPHANE 


Certain issues of fact and law must con- 
trol the decision in this case. When these 
controlling issues are isolated, it will be 
apparent there are fatal deficiencies in the 
Government’s proof, and the record fails to 
establish those facts which are essential to 
support the charges in the complaint. 


The history of duPont’s cellophane busi- 
ness is a record of competitive achievement. 
DuPont was the first American company to 
manufacture this new wrapping material. 
To pioneer the cellophane business required 
foresight, and a willingness to take risks. 
DuPont had little technical experience in 
this line of chemistry. The product had 
not been proven as a packaging material. 
It had had little acceptance in this country. 


DuPont entered the business in the only 
manner that was practicable. It acquired 
the commercial process from the French. 
This process was obtained on the best terms 
duPont could negotiate. The two groups, 
American and French, had already been suc- 
cessful partners in rayon. No desire to limit 
competition was involved, for neither part- 
ner to the venture was engaged in business 
in competition with the other, and there is 
no indication anyone was interested. 


DuPont saw the chance for profit and 
utility for cellophane if it could be intro- 
duced into the mass production packaging 
markets of the United States. It decided 
to bring a new competing material into the 
flexible packaging market, an established 
field of competitive business activity. 


Cellophane was not at first acceptable in 
the trades to which it was offered. Manu- 
facturing techniques were crude; quality 
unsatisfactory, and costs made price of cello- 
phane prohibitive for many uses. There 
were distribution and merchandising prob- 
lems to be met. Only by effective competi- 
tion could duPont hope to gain recognition 
for its product in markets where other 
materials were entrenched. The business 
had to be built up by creative research. 


DuPont’s technological achievements were 
of high order. Through research it im- 
proved manufacturing efficiency, reduced 
costs, improved quality, developed new 
types of materials and lowered prices to 
obtain acceptance for its product, all in the 
face of competition. Research results were 
continuously put to use in its plants. 
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The product obtained from the French did 
not meet the needs of the American market. 
DuPont invented a new product, moisture- 
proof cellophane, which proved to be the 
product upon which the cellophane busi- 
ness has been built. It obtained a product 
patent under which all its moistureproof 
cellophane was produced during the period 
of the monopoly charged in the complaint. 
It then exploited that patent, well within 
the purposes and intentions of the patent 
grant. Its production expanded; it made 
many types of moistureproof cellophane; it 
gave increasing service to its customers; it 
neither curtailed its initiative nor restricted 
the capital which it was willing to devote 
to the enterprise. DuPont achieved through 
business method an increasing success in its 
competition with other packaging materials. 

As cellophane got recognition in the trade, 
others entered various phases of the busi- 
ness as converters, users, suppliers of raw 
materials, manufacturers of equipment, and 
the like. Cellophane creates competition. 
Throughout the flexible packaging markets 
this competition is felt: It stimulates efforts 
of other producers to manufacture more 
efficiently. It stimulates research. The 
consumption of flexible packaging materials 
including cellophane has grown at a rapid 
rate. Within these markets the competition 
is intense. New producers have entered. 
No one material or one supplier controls— 
certainly not duPont, which has neither the 
power to raise prices nor to exclude 
competitors. 

After reviewing the development of this 
business, plaintiff has been unable to bring 
a single person who says he was injured 
or who claims to have been denied an 
opportunity to participate. Prices have con- 
sistently been lowered and reflect competi- 
tive pressures. Production has expanded. 
Benefits from research have been passed on 
to consumers. DuPont has not conducted 
its cellophane business in a restrictive way. 
There are no artificial controls which it 
can exercise in the markets where its prod- 
uct is sold. 


A. DuPont’s Position Does Not Violate 
§ 2 of the Sherman Act. 


The charge here is duPont monopolizes 
cellophane. The charge involves two ques- 
tions: 1. does duPont possess monopoly 
powers; and 2., if so, has it achieved such 
powers by “monopolizing” within the mean- 
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ing of the Act and under United States v. 
Aluminum Company of America, 2 Cir. [1944- 
1945 Trapr Cases 957,342], 148 F. 2d 416, 
429. Unless the first is decided against de- 
fendant, the second is not reached. First, 
then, to the question of existence of mo- 
nopoly power. 


1. DuPONT DOES NOT HAVE MO- 
NOPOLY POWER. 


a. Prarntirr Must EstaslisH pUPoNT HAS 
SUFFICIENT PowER ARBITRARILY TO RAISE 
PRICES OR TO EXCLUDE COMPETITORS. 


Ultimate determination of issues raised by 
a charge §2 has been violated, involves 
application of established principles. The 
tests are clear. They have been laid down 
in numerous cases. The issues in this litiga- 
tion are fact issues, not law issues. When 
facts are analyzed in the light of established 
tests, result is clear. 


The voluminous record in this case re- 
quires the distillation of a great mass of 
facts which are basic to a decision. 


[The Findings of Fact and footnotes 
thereunder are omitted. ] 


RESUMPTION OF THE 
OPINION. 


I recognized through trial the principal 
issue is whether duPont’s position gives 
it market control, and hence monopoly 
power arbitrarily to raise prices and to ex- 
clude competitors. The complaint charges 
duPont “has had for many years past 
virtually absolute control of the markets 
in the United States for cellophone” and 
such market control has resulted in mo- 
nopoly powers that have “become self-sus- 
taining and self-perpetuating”. The complaint 
describes these powers in detail. They 
were, moreover, epitomized by the Su- 
preme Court in American Tobacco Co. vw. 
United States [1946-1947 TravE CasEs 
§ 57,468], 328 U. S. 781, 811, where it said: 


“The authorities support the view that 
the material consideration in determining 
whether a monopoly exists is * * * 
that power exists to raise prices or to 
exclude competition when it is desired 
to do so.” 


See also Standard Oil Co. of New Jersey v. 
United States, 221 U. S. 1, 52, and United 
States v. Griffith [1948-1949 Trape Cases 
7 62,246], 334 U. S. 100, 107. Throughout 
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trial duPont had proof establishing absence 
of these powers. 


The determination, here, depends upon 
an analysis of the “particular circumstances 
of the industry” and the “economic realities 
of the market situation”. 


Thus master factual questions are pre- 
sented: 


1. Does duPont have power, without re- 
gard to competitive forces, to raise price of 
cellophane either directly or by limiting 
production, deteriorating quality, or by 
any other means? 


2. Does duPont have power alone to 
exclude competition in the production and 
sale of cellophane? 


While plaintiff recognizes these are tests 
which govern the decision, it is in error 
in assuming the mere statement of these 
tests leads to a judgment in  plaintiff’s 
favor. The controversy begins rather than 
ends with a definition of the monopoly 
powers which must be proved. 

Throughout trial, plaintiff has offered no 
guides for determining whether market 
control and the resulting monopoly powers 
are in fact present. It says little as to 
what these powers actually are. 

Monopoly power can be distinguished 
from the normal freedom of business only 
in degree. Nothing except death is an 
absolute. Plaintiff cannot rest on a show- 
ing duPont makes cellophane and has some 
degree of control over its sales, production 
and prices. Cf. United States v. Columbia 
Steel Co. [1948-1949 Trane Cases { 62,260], 
334 U. S. 495; United States v. Aluminum 
Co. of America, S. D. N. Y. [1950-1951 
TRADE CASES J 62,646], 91 F. Supp. 333, 346. 


Many sellers have some freedom over 
their price, production and general business 
conduct. Each must make his best guess 
of his future requirements; he must set 
prices at which he will attempt to seil; and 
he may raise price if costs or other factors 
dictate. Such business decisions do not 
represent degree of control over prices or 
production which constitutes monopoly 
power. Prohibited degree of control is 
that which permits disregard for com- 
petitive factors. There is nothing in the 
decided cases which limits evidence that 
may be considered by a court in deciding 
whether these powers exist or do not exist. 


Plaintiff avoids an analysis of evidence 
by seeking to confine it in accordance with 
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its theoretical assumptions. It would limit 
discussion to a part of proof in order to 
prevent consideration of many competitive 
facts which are essential to a resolution of 
the issue. Decisions say this cannot be 
done. No fact standing alone can determine 
whether monopoly power exists. All facts 
and circumstances relating to manufacture 
and sale of a product claimed to be mo- 
nopolized must be considered, and facts 
of each case are different. 

Defendant contends plaintiff fails to pre- 
sent evidence to show cellophane is a dis- 
tinct part of trade and commerce within 
the meaning of the statute. Plaintiff in- 
sists cellulose caps and bands are a dif- 
ferent part of trade and commerce from 
cellophane. There are other products more 
similar to moistureproof than is plain cello- 
phane, which are sold at the same time, for 
the same purposes, to the same classes of 
customer as moistureproof cellophane and 
are functionally interchangeable. Plaintiff 
insists these products are to be considered 
as a separate “part” of trade or commerce. 
None of the decisions on which it relies 
presents precise tests for resolving this 
issue, which is admittedly a difficult and 
somewhat novel one. 

There is a recognition by plaintiff the 
issues cannot be decided by percentages 
alone and ultimate tests in determining 
monopolization are the existence of power 
to control price and power to exclude com- 
petition. We have to go directly to the 
issue by determining what facts are to 
be taken into consideration in adjudicating 
the issues of monopoly power. 

Whether cellophane itself, or plain cello- 
phane, or moistureproof cellophane, or 
colored cellophane, be “parts” or merely 
some of several products constituting a 
“part,” the controlling question is whether 


1714 For example, plaintiff's statement in one 
of its briefs is pertinent (Brief p. 81): 

“The structure, nature, and detailed workings 
of the market place must be researched and the 
pertinent facts, attendant thereupon, must be 
garnered from the entire record of the trial 
proceedings. Only in this manner is it possible 
to isolate the constituent influences of market 
control, so that a judgment may be rendered as 
to whether or not the defendant possesses that 
degree of influence over prices and over the 
entry of competitors, which is necessary to bring 
it within the policy interdictions of the Sherman 
Act.”’ 

115 See American Tobacco Co. v. United States 
[1946-1947 TRADE CASES f{ 57,468], 328 U. S. 
781; United States v. Griffith [1948-1949 TRADE 
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duPont possesses the requisite monopoly 
powers over price and competition. This 
is not a case concerned with an explicit 
charged exclusion, or monopoly in a par- 
ticular section of the country, such as 
would make the “part” issue crucial to the 
final judgment. Here, the decision of the 
charge in the complaint rests on existence 
or nonexistence of monopoly powers. The 
cases on which the United States relies 
were argued to the court and it ruled all 
competitive facts should be shown. Even 
plaintiff concedes the issues must be deter- 
mined by economic realities.™ 


Need for market analysis is the teaching 
of every major monopoly power case 
since Judge Hand’s Alcoa decision.” United 
States v. Aluminum Co. of America, 2 Cir. 
[1944-1945 Trape Cases § 57,342], 148 F. 
2d 416. 


§2 cases teach weight to be given to 
various statistical or other appraisals of a 
company’s business can only be made when 
relevant competitive factors are known. 
Thus, in United States v. Columbia Steel Co. 
[1948-1949 TrRape Cases f 62,260]; 334 
U. S. 495, where the issue involved was the 
propriety under the Sherman Act of the 
United States Steel Company’s acquisition 
of the Consolidated Steel Corporation, the 
Court stated that: “the relative effect of 
percentage command of a market varies 
with the setting in which the factor is 
placed” (p. 528). The Government had 
recognized in its brief in the Supreme 
Court that “products performing the same 
functions but differing somewhat in their 
characteristics may be just as competitive 
as products which are identical.” And, 
while the Court acknowledged “the diff- 
culty of laying down a rule as to what areas 
or products are competitive one with an- 
other,” it set out certain guides for deter- 


CASES f 62,246], 334 U. S. 100; Schine Chain 
Theatres, Inc. v. United States [1948-1949 
TRADE CASES f 62,245], 334 U. S. 110; United 
States v. Paramount Pictures, Inc, [1948-1949 
TRADE CASES { 62,244], 334 U. S. 131, 167-175; 
United States v. Columbia Steel Co. [1948-1949 
TRADE CASES { 62,260], 334 U. S. 495; United 
States v. Paramount Pictures, Inc., S. D. N. Y. 
1949 [1948-1949 TRADE CASES f 62,473], 85 F. 
Supp. 881; United States v. Aluminum Co. of 
America, S. D. N. Y. 1950 [1950-1951 TRADE 
CASES f 62,646], 91 F. Supp. 333; cf. United 
States v. General Electric Co., S. D. N. Y. 1948 
[1948-1949 TRADE CASES f 62,318], 80 F. Supp. 
989: United States v. General Electric Co., 
D. N. J., 1949 [1948-1949 TRADE CASES 
J 62,352], 82 F. Supp. 753. 
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mining the propriety of the merger which 
are of aid as indicating criteria to be taken 
into account in determining existence of 
monopoly power. The Court said (pp. 
527-528): 


“In determining what constitutes un- 
reasonable restraint, we do not think the 
dollar volume is in itself of compelling 
significance; we look rather to the per- 
centage of business controlled, the strength 
of the remaining competition, whether 
the action springs from business require- 
ments or purpose to monopolize, the 
probable development of the industry, 
consumer demands, and other characteris- 
tics of the market. We do not under- 
take to prescribe any set of percentage 
figures by which to measure the reason- 
ableness of a corporation’s enlargement 
of its activities by the purchase of the 
assets of a competitor * * *,” 


“Matket control” or lack of “market 
control” are ultimate facts. They are deter- 
mined by fact-finding processes, and on the 
basis of knowledge and analysis of all 
competitive factors which bear on a seller’s 
power to raise prices, or to exclude com- 
petition. Existence of monopoly powers 
is not made on the basis of assumptions as to 
competitive markets. If the price, quantity 
of production and sale, and the quality of 
a seller’s product are determined by pres- 
sures exerted on him by buyers and sellers 
of another’s product, the products and the 
sellers must, for purposes of any realistic 
analysis, be in the same “market” and must 
be in competition with each other. 


b. COMPETITIVE CONDITIONS PRECLUDE AC- 
QUISITION OF MARKET CONTROL AND 
HeENcE OF Monopoty POWERS 
OvER CELLOPHANE. 


Facts, in large part uncontested, demon- 
strate duPont cellophane is sold under 
such intense conpetitive conditions acquisi- 
tion of market control or monopoly power 
is a practical impossibility. 


i. “Market Setting” 


“Market setting” in which cellophane is 
sold was fully developed at trial. Evidence 
was of a most practical type. Defendant 
did not rely on economic theory but rested 
its proof on testimony of independent busi- 
nessmen engaged in various aspects of the 
flexible packaging business. Not a single 
market witness was called by the Govern- 
ment. Defendant presented testimony of 
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competing manufacturers, from large and 
small converters and from users of packag- 
ing materials located in different parts of 
the country and engaged in different lines 
of business. This evidence was supple- 
mented by a market survey, by studies 
from trade associations, by reports of du- 
Pont’s own salesmen, by physical samples 
of materials and wraps, by testimony of 
company officials concerned with competi- 
tive problems, and by reference to exten- 
sive documentation in reliable trade journals 
and authoritative texts. I attended in At- 
lantic City together with counsel for both 
sides the Annual Packaging Show in April, 
1952 to see the manner in which these 
materials are offered to the trade. 


Market evidence is complete. Defendant 
has showed a detailed development of evi- 
dence to bring before me an appreciation 
of the intense competition existing in the 
flexible packaging markets, and an under- 
standing of the business considerations 
which motivated duPont in the various 
steps it took to develop cellophane. 


United States concedes there is a degree 
of competition between cellophane and 
other materials. To resolve the ultimate 
issue as to duPont’s alleged market control 
and monopoly power, I must examine the 
nature of the competition encountered by 
cellophane. This inquiry cannot rely on any 
single fact. Ultimate conclusions as to 
degree of competition must be made from 
an appraisal of all commercial activities 
disclosed by the record. 


Nature of market must be based upon 
proof. DuPont by evidence makes specula- 
tion superfluous by bringing facts of the 
market place to the surface. It includes 
identity and nature of other flexible pack- 
aging materials, analysis of uses within the 
trade, prices, variety of factors governing 
selection of one wrap over another, busi- 
ness conditions that vary these factors from 
one end use to another, character, purpose 
and effect of promotion and research activi- 
ties of different manufacturers, thrust of 
advertising and trade literature, and effect 
of competition in actual paying customers 
gained, lost, divided, and shifted. 

Any appraisal of this evidence must be 
made in the face of master facts. Proof 
is not looked at under a hypothetical set 
of conditions cellophane might have been 
a substitute for other products. It shows 
duPont had to break into an industry 
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dominated by other products, particularly 
waxed paper and glassine, which were sold 
in larger volumes and at lower prices. 
These materials were, in the 20’s and still 
are, manufactured and converted in quantity 
by large concerns. The question facing 
duPont was whether cellophane could sub- 
stitute for them in uses where they were 
well entrenched. Proof deals with continu- 
ing intense competition for specific orders, 
with never ending interchanging of ma- 
terials as the normal and characteristic 
experience. 


The point is there are no final victories in 
competition. Every purchaser is back on 
the market in a matter of months or weeks 
with new requirements, and necessity of 
making a new selection. This means a 
purchaser’s choice is frequent. In these 
circumstances, customers retain freedom of 
choice, and exercise it frequently. 


Proof shows competition to be increas- 
ing, not decreasing. Packaging business 
had grown in volume with advent of the 
supermarket and self-service retailing. The 
years since World War II have witnessed 
a striking increase in packaging of con- 
sumer units for sale in these supermarkets. 
New techniques of processing flexible pack- 
aging materials have been developed by 
manufacturers and converters. New ma- 
terials have appeared on the market, adding 
to variety; and stimulating established 
producers to match newer products. Com- 
petition is increasing, in the volume of 
business, the number and variety of pro- 
ducers competing for this business and the 
range of properties which a purchaser may 
obtain. 

There are over one hundred varieties of 
cellophane, dozens of varieties of glassine, 
and diversified types of waxed paper, 
aluminum foil, cellulose acetate and other 
wraps. Variety is the result of effort to 
please everybody. Not only is every ma- 
terial offered by its seller in a maximum 
of types, but there is wide range of price 
among different types. Prices and types are 
further refined by converters whose par- 
ticular business is to employ their technical 
skills to tailor a package to their customer’s 
product by blending materials, applying 
a variety of inks and designs and pricing 
accordingly. The result of this variety is 
a graduated spectrum of physical proper- 
ties and prices from which a purchaser 
may select combination of quality and 
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economy that appeals to him. Products of 
each manufacturer appear in many places 
on this spectrum, across its whole range, 
and the measure of success is the number 
of individual solutions each seller can provide. 


Best combination of properties and of 
cost is what buyers seek. Buyers purchas- 
ing for the same use, may make different 
appraisals of the same combination, for 
selection is far from a scientific process. 
Selection represents best efforts of buyer 
to arrive at a judgment of composite of 
properties and to balance his cost against 
it, in the light of competitive conditions 
existing in his own business at the time. 


This range of properties and price is the 
product of competitive influences in- the 
market: of technical advances of manu- 
facturers, of efforts to widen market and 
reduce prices; and of arrival on the scene 
of new packaging materials. 


Qualities and prices offered by duPont 
and competitive producers of flexible pack- 
aging materials must satisfy their pur- 
chasers. General Foods, Armour, Swift, 
E. J. Brach, Curtiss Candy Company, Ward 
Baking Company, cigarette companies, 
A & P, Kraft Foods and others are among 
the group. They are cost-conscious. They 
are sensitive to economies offered by sellers 
of packaging materials. They have techni- 
cal expertness in mechanized packaging, 
and they require packaging materials of 
standards of quality to run on high speed 
production lines and to be, in packaged 
form, a credit to their products. They have 
laboratories where packaging materials are 
subjected to scrutiny for deficiencies. Simi- 
larly, converters, operating high speed 
presses and bag machines, require packag- 
ing materials that will behave uniformly 
on machines, and provide a quality package 
for the converter’s customer. Defendant 
sells to these purchasers. Standards and re- 
quirements of these purchasers control. 

Evidence shows working of these facts of 
competition. Evidence at trial disclosed 
there is an established trade press and 
literature which covers all types of packag- 
ing and lays bare every advantage in one 
material or another. Manufacturers of flex- 
ible materials have sales organizations call- 
ing on the same customers and classes of 
customers. In addition, numerous convert- 
ers of flexible packaging materials employ 
hundreds. of salesmen calling. on users. 
They offer their know-how in justifying 
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best possible material for a specific pur- 
pose of a specific buyer at the particular 
time. They make available their skills in 
processing many different types and pro- 
viding new combinations of materials. 
Competitive pressures which are gener- 
ated by this group are of significance in 
intensifying the interest of each manu- 
facturer in providing better service, lower- 
ing cost and improving quality. 

Independent concerns manufacture dif- 
ferent types of flexible packaging materials. 
Many of these have been in business for a 
long time: The record shows their business 
has grown. There is no evidence any one 
has been forced by duPont’s competition 
to withdraw from participation in the flexible 
packaging business. Similarly, the number 
of converters handling various types of 
flexible packaging materials has increased. 
There are today three manufacturers of 
cellophane with plants located in the United 
States. The two other companies, Ameri- 
can Viscose and Olin, are not in any way 
restricted by agreements with duPont. Both 
concerns are expanding and each has sub- 
stantial resources. DuPont’s percentage of 
cellophane production is declining and 
accounts for less than 20 per cent of the 
flexible packaging market. 


In this, as in all competition, the cus- 
tomer’s order is the pay-off. The evidence 
deals with the end result of competition, 
and disposes of plaintiff’s contention cello- 
phane has its own narrow market within 
the flexible packaging field. 


Proof shows preoccupation of duPont 
executives with price advantages of waxed 
paper and glassine and with technical ad- 
vances in these and other flexible packaging 
materials. Proof documents numerous oc- 
casions on which duPont cellophane price 
reductions and technical developments were 
made necessary by the advantages of other 
products. 


Shifts of business have been proved. It 
has been proved in every major end use; 
duPont cellophane has lost and gained 
actual paying customers, as a result of cost 
and quality judgments by these customers. 
It has been proved these gains and losses 
are substantial. 


ii. Candy—A Case History 


To show competition, actual histories of 
duPont’s competitive effort in each major 
end use are documented by the record. 
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Packaging in the candy industry may be 
used as an example to show working of 
competitive factors. 


One of the earliest uses for duPont 
cellophane was wrapping of boxed choco- 
lates, and duPont’s first big customer was 
an account in this field, Stephen F. Whit- 
man, which in December, 1924, “is now 
putting up about 40% of their packages 
in cellophane.” This was plain cellophane, 
wrapped by hand and purchased at over 
$2.50 a pound. This type of business pro- 
vided little volume. 


DuPont realized its sales were too small 
and its costs too high, looked to other parts 
of the candy industry for additional busi- 
ness to increase its volume. Candy was 
comprised of cheaper boxed goods, lolli- 
pops, plastic candy, caramels, which were 
packaged in waxed paper or glassine or 
unpackaged. Waxed paper and glassine 
were then selling at a fraction of the price 
of cellophane, offered satisfactory moisture 
resistance qualities and could easily be used 
on wrapping machines. These were serious 
competitive obstacles. 


Price problem was the principal block to 
expansion of sales, and duPont addressed 
itself to this problem. In 1924 Yerkes 
presented the case in these terms: 


“T am in favor of lowering the prices, 
I think we are taking a chance on whether 
we are going to increase volume sufficient 
to make up the difference, but my feeling 
is that a substantial reduction in’ price 
should be made. Think it will undoubted: 
ly increase sales and widen distribution. 
Inclined to think it will increase distribu- 
tion in candy trade. The Whitman Com- 
pany is now putting up about 40% of 
their packages in cellophane. I really 
do believe that a reduction of say 25% 
would widen distribution and increase 
sales to present customers. Our price I 
think is too high based purely on manu- 
facturing cost, and too high in compari- 
son with other wrapping papers on the 
market, and while we cannot approach 
the price of glassine or other oil papers, 
if we make a substantial reduction we 
will in some cases get somewhere near 
them.” 


With reduction in price differential be- 
tween cellophane and waxed paper and 
glassine, duPont’s business in the candy 
industry did, as predicted by Yerkes, in- 
crease. In 1925, over $357,000 worth was 
sold to the candy industry, and over $445,000 
worth in the following year. A. contem- 
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porary report to the Board of duPont by 
Yerkes shows some new candy uses had 
been tapped: 


_ “The use of Cellophane continues sat- 

isfactory in this industry. 

“The use of Cellophane for small bar 
candies has increased and we are con- 
tinuing our work in this direction. 

“Some of the larger operators have 
started to wrap a cheaper grade of boxed 
candy which has not heretofore been 
wrapped. 

“This industry is well posted on the ad- 
vantages of Cellophane and each price 
reduction we make opens up new op- 
portunities in wrapping lower priced goods 
and small units.” 

Lack of moistureproofness in cellophane 
was the next major block to larger volume 
sales. Subsequent invention of moisture- 
proof cellophane was a factor in develop- 
ment of large volume sales. 


In the 1930’s duPont began an extensive 
effort to develop packaging of candy bars, 
the largest volume candy item in the market. 
Cost of cellophane again was the main ob- 
stacle to this effort, and initially the at- 
titude of the trade was that encountered 
at the Mars Company: 


“1—Mars’ attitude at first was very 
cold, and he said he would have to buy 
printed Cellophane as cheaply as he could 
printed glassine before he would consider it. 

* * * 

“His present attitude is simply what 
Long said it was. He states he cannot 
increase cost of wrapper without either 
taking it out of the quality of the bar, 
or making the bar smaller, and he is 
willing to do neither. He also stated he 
does not intend to decrease his unit profit 
for a sales increase, which would be 
indefinite—stating that Curtiss and Schutter 
Johnson both tried selling bars without 
a profit and then said ‘and look at the fix 
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they are in’ ”’. 


In spite of this, several of the nationally 
know brands adopted the cellophane wrapper. 
Contemporary trade reports show that 
“Baby Ruth” bars, “Butterfingers,”’ “By 
Jiminey,” “Oh Henry” and “Rosio” bars 
all appeared in cellophane wrappers. This 
adoption of cellophane was “the belief that 
the cellophane dress-up would have a sales 
appeal and a sales advantage,” which would 
offset its higher cost. 

Cellophane was not able to hold com- 
petitive victory over glassine in this im- 


Trade Regulation Reports 


Cited 1953 Trade Cases 
U. S.v. E. I. duPont de Nemours and Co. 


69,007 


portant field. 1933 saw beginning of the 


reaction: 


“They have decided to discontinue the 
use of transparent sheeting on their Old 
Nick and other chocolate bars.” (DX 77, 
p. 174, 9/18/33). 

“Within one to two years Curtiss 
shifted back to a glassine outer wrapper 
at the insistence of the Sales Division, 
because the wrapper, particularly in the 
case of Baby Ruth Bars, had become so 
well associated with the bar that cus- 
tomers and retailers complained of the 
change.” (Jakes, DX 1006, p. 2). 


Retreat became general, the basic reason 
being the bar manufacturers, 


“when they added up the situation at the 
end of a. year and:a half or two years 
their profit position was not as good as 
it had been when they were using glas- 
sine; so they went back to glassine.” 


Since change of fortune in the candy bar 
trade duPont has been chipping against 
cost advantage of glassine, gaining an ac- 
count here and losing an account there. 
Situation was summed up by a duPont sales 
bulletin in 1937: 


“As pointed out at the recent annual 
meetings, while our total business in the 
candy industry has shown an increase, 
we have lost ground on 5¢ and 10¢ bars. 
The discontinuance of transparent wrap- 
ping on certain candy bars seems to be 
principally due to: 

“1, Rising ingredient costs (as pointed 
out in Bulletin 8-MM), forcing the manu- 
facturer to trim expenses elsewhere— 
and packaging has been the target. 

“2. Intensive selling efforts on the part 
of the foil and glassine manufacturers. 

“This seems to be a situation where, 
in our effort to stimulate individual candy 
wraps, we have slackened off our attack 
on bars, setting the stage for inroads by 
selling campaigns of other types of wraps. 
We now have the job of stopping these 
inroads and striking back in a positive 
manner.” 

In 1940 Peter Paul Company, a large 
candy manufacturer, discontinued cellophane 
on one of their bars because of “high cost of 
manufacture due to milk chocolate and al- 
mond prices; either had to reduce size or 
go into Glassine.” Six months later the 
same bar manufacturer dropped cellophane 
from another of his bar line “replacing it 
with glassine which they will print them- 
selves * * * this is due to rise in material 
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costs of Mounds—saving of 25¢ per M 
wrappers at approx. $36,000 per year.” Thus 
lower price of competing wrapping materials 
continued to be an obstacle. 


“Blomquist gave little encouragement 
based on additional costs. He contends 
any additional expenditure should go into 
the quality of the bar itself.” 


DuPont hung onto business in the bar 
field in spite of cost disadvantage: 


“Unprinted cellophane, foil and glas- 
sine are used interchangeably as the 
primary chocolate bar wrap, under a 
printed paper wrapper, in amounts de- 
pending upon the available supply of 
aluminum foil and cellophane.” 


From the salesmen’s view, competition 
with glassine on candy bars remains lively. 
Smith testified: 


“Q. Do you have any. bar 
today, or have you lost it all? 

“A. No. No, we have what I consider 
to be a very nice bar business. 

“Q. I am talking about bar business 
apart from this packaging of groups of 
bars. I am talking about business in the 
individual wrap. You have some of that, 
you say? 

“A. Yes, we do. We have a very nice 
business in that respect, which I should 
certainly hate to lose. We have a very 
nice number that is nationally distributed, 
made by the Elmer Candy Company of 
New Orleans. I think they call it Golden 
Nougat. We have an account in Kansas 
City that comes to my mind, the Donald- 
son Chocolate Company, that just on one 
item uses a very substantial amount of 
cellophane. 

“Q. In those cases where you have the 
business, are manufacturers of glassine 
calling on those accounts? 

“A. Yes, they are. As a matter of fact, 
we replaced the glassine on the bars of 
the Donaldson Chocolate Company not too 
long ago with printed cellophane, at a 
higher cost.” 


business 


Competition with Sylvania on basis of 
price and quality followed much the pat- 
tern as between duPont cellophane and 
other materials. On occasions duPont en- 
countered “inside prices” of Sylvania. Case 
lot prices for split shipments were given by 
Sylvania, to the Nunnally Company and 
Brock Candy Company, though “Sylvania 
[was] only doing this for preferred accounts.” 
In such cases the report duPont salesmen 
could make would be “assured me a good 
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share, or all.of his business, at such time 
when he is no longer able to secure the 
above concessions.” 


Evidence discloses competition in the 
case of other types of candy as well. As 
price disadvantage of cellophane decreased, 
duPont looked for a greater volume of sales 
in penny goods, hard candies, lollipops and 
plastic types of candy such as caramels, 
kisses, taffy, etc. Here, glassine and waxed 
papers were used as wraps in these fields. 
These candies were wrapped by machine in 
great volume, at low unit cost, and sold at 
low prices. Hand wrapping was impossible 
on such priced goods, so duPont undertook 
to develop means for converting existing 
candy wrapping machines to cellophane, 
carrying out an effort to interest machinery 
manufacturers in machines to handle waxed 
paper, cellophane and glassine interchange- 
ably. By 1935, increased cellophane sales 
made possible by widespread mechanical 
wrapping with cellophane in the candy busi- 
ness was “already running into very large 
tonnage.’ Cellophane sales to the candy 
industry for the year 1935 were nearly 2% 
million pounds. 1936 showed a 10% increase. 


DuPont was selling moistureproof heat- 
sealing cellophane to the candy industry, 
and discovered one type of film did not per- 
form uniformly on different types of candy. 
Some candy required protection against mois- 
ture transfer, some types of candy had more 
or less sugar content than others, and some 
were made and wrapped while hot—others 
when cold. It was clear more tailoring of 
different types of film had to be done to 
provide a satisfactory wrap for variety of 
candy products. 


By 1939: 


“A special film has been developed and 
is now available for wrapping sticky 
plastic types of candy. 

“Our regular MT and MST films are 
being used successfully by many custom- 
ers for this purpose, but in the case of. 
certain types of candy have not been 
entirely satisfactory due to sticking of the 
film to the product. 

“This refers particularly to the grades 
of caramels with low butter-fat content, 
kisses, taffy, etc. 

Leak 

“More important, however, is the op- 
portunity for new business—particularly 
on kisses and taffy where -we have never 
had an entirely satisfactory film.” 
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In 1948, types of duPont cellophane for 
candy included MT-36, MST-51, MT-35, 
MST-53, MST-54, MST-56 for sticky candy, 
cold hard candy, hot hard candy, lollipops, 
lozenges and marshmallows. 


Waxed paper and glassine made similar 
quality improvements to hold their position 
in the trade. 


“The quality of printing on waxed 
paper has been quite improved and there 
has been a decided improvement in opacity 
as a background for printing. Glassine in 
the last fifteen or twenty years has im- 
proved in tensile strength, opacity, finish 
and ability to take printing * * * The 
improvements in wax paper and glassine 
have affected their acceptability to Cur- 
tiss as packaging mediums and caused 
Curtiss to continue using them.” 

x * x 


“Waxed paper has been improved be- 
cause cellophane was being sold for uses 
formerly served by waxed paper, in 
order to win back a position in those same 
uses. The waxed paper industry could 
see the inroads that new products, such 
as cellophane, Pliofilm, other transpar- 
ent materials and glassine, might make 
into waxed paper sales. The improve- 
ments were made to maintain waxed 
paper's volume of sales. These recent 
improvements in waxed paper include 
greater opacity, superior coatings and 
progressive advancement in reproduc- 
tion and printing, and they helped waxed 
paper maintain its volume.” 

ae Se 


“You've got waxed paper which, when 
you look at a sheet that is manufactured 
today as against something that was manu- 
factured ten or twenty years ago there is a 
terifhc improvement. It is shinier, it is 
glossier. 

“Tt used to be that waxed paper was 
sticky, but now it is nice and hard and 
has a glossy surface and looks clean and 


sparkling” acer 


“We can make more transparent, we 
can make stronger papers than we did 
then, a greater variety of papers to meet 
different requirements. Our laminations 
are much more moistureproof, our coat- 
ings are more varied, and we are doing 
a lot more work in these combination jobs 
of combining glassine with other materials, 
foils or films or whatever and working 
with other people who do the same thing.” 


These quality improvements have been 
forced upon manufacturers of flexible pack- 
aging materials by critical customers, in- 
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cluding candy manufacturers, equipped with 
laboratory and testing facilities to discern 
deficiencies in available materials. Exam- 
ples of this are Kraft’s Glen View Labora- 
tory demands and standards for wrapping 
material. 

Competition between flexible packaging 
materials for packaging in the candy in- 
dustry has revolved about competition in 
price and competition in the qualities each 
may offer to the trade. Result of this com- 
petition has been to produce a fluid group 
of customers, for whose trade the different 
flexible packaging materials vie. From du- 
Pont’s point of view “We are still continuing, 
however, to try to get that individual bar 
business.” 

Advertisements directed to candy trade 
point out “Four of the six largest makers 
of chocolate bars buy Riegel Papers regu- 
larly”; or “Trix are fresher, crisper in Plio- 
film”; or Riegel’s Diafane has been “proven 
practical in many fields” including candy 
bars; or “Our machines are making pack- 
ages with practically every known form of 
packaging material—plain Cellophane, printed 
Cellophane, printed paper wrappers, glassine, 
foil, etc.” 

Losses of business to Sylvania cellophane 
for candy packaging reached substantial 
volume, 20,000 pounds in six months on a 
single chewing gum account, and 170,000 
pounds in 1934 on a total of 22 candy ac- 
counts, as examples from but a single year. 
Other examples of shifts working both 
ways are: a shift of Kraft Foods Company 
to Sylvania; Wilcox, and partial shifts in 
the cases of Schutter Johnson, Peter Paul 
and Planter’s. 

DuPont’s sales to the candy industry 
grew from $357,893, or about 185,750 pounds 
at the average price for the period, in 1925 
to 17 million pounds (including gum) in 
1951. But percentage of candy industry’s 
output packaged in cellophane has actually 
decreased from 46% (for all cellophane) in 
1931, to an estimated 25% (for duPont 
cellophane) at the present time. 

Strength of this competition continues. 
Recent replies by 150 candy manufacturers 
to an industrial questionnaire disclosed while 
these manufacturers used over 7 million 
pounds of cellophane, this represented but 
24.4% of their use of three principal flex- 
ible packaging materials, and even a lesser 
percent when other materials were taken 
into account. Glassine and waxed paper 
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accounted for more than three times the 
volume of cellophane. 


iii. Testimony of Independent Witnesses. 


Testimony of independent witnesses dis- 
closes evidence of competition. 


The Sales Director for Films of Celanese 
Corporation of America, the largest manu- 
facturer of cellulose acetate, testified on 
competition, and his deposition is sum- 
marized on this point: 


“Mr. Hopping knew of no packaging 
use for CA (Cellulose Acetate) film of 
which cellophane does not have a part 
of the market (38). Celanese has ‘always 
aimed at cellophane’ in its marketing and 
in its pricing, and CA’s ‘major competi- 
tion is cellophane’ (12, 13).” (Hopping, 
DX 1007, p. 20). 


The Production Manager for Foil of 
Aluminum Company of America: 


“Foil competes with glassine for some 
end uses, particularly chocolate bars now 
in glassine that in many instances were 
formerly wrapped in foil. Foil competes 
with cellophane, cellulose acetate, plio- 
film and vegetable parchment” (Tor- 
rence, DX 1009, p. 42). 


Manager of Films for the Goodyear Tire 
and Rubber Company, only producer of 
Phofilm: 


“Competition with other packaging ma- 
terials is met primarily as follows * * * 
cellophane for most uses, one of the 
largest being self-service meats * * *” 
(Ellies, DX 1014, p. 136). 


Vice President of Nashua Gummed and 
Coated Paper Company, producers of 
waxed paper and substantial converters of 
cellophane, glassine, Pliofilm, etc., testified 
on competition between cellophane and a 
number of materials handled by his com- 
pany (Ramsay, DX 1017, pp. 229, 230): 


“Cellophane competes with other flex- 
ible packaging materials sold by Nashua, 
and also competes with other packaging 
materials that Nashua does not produce. 

“From their point of view the end uses 
for cellophane are not separate and dis- 
tinct from the end uses of other flexible 
packaging materials. Similarly, the cus- 
tomers and prospective customers for 
cellophane are not separate and distinct 
groups from the customers for other 
packaging materials.” 


Vice President of Rhinelander, one of 


largest glassine producers in the world 
(Nelson, DX 1020, p. 304): 
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“Cellophane is the product with which 
Rhinelander’s products compete most di- 
rectly and is Rhinelander’s most annoying 
competitor.” 


Testimony of Vice President for Market- 
ing of the Marathon Corporation, one of 
the largest producers and converters of 
waxed paper, corroborates the testimony 
of Ramsay of Nashua Gummed & Coated 
Paper Company (Croy, DX 1021, p. 345): 


“Wax paper and cellophane compete 
with each other and are offered to the 
same trade.” 


Each of the above excerpts from the 
evidence are from summaries of depositions. 
Following quotes at length from verbatim 
testimony of Frederick S. Leinbach of the 
Riegel Paper Corporation (Leinbach, Tr. 
6767-6768) : 


“OQ. Now, you said these uses that you 
exemplified by physical samples were 
illustrative. Would you give us in your 
judgment some of the end uses in which 
you find the competition from cellophane 
most intense? 


“A. There is a terrific competition now 
going on in bread in the bake field, cakes, 
and as I mentioned before, potato chips; 
the snack specialty field, of which Fritos 
(indicating) are an example. It is all the 
time in a state of flux; we lose them, we 
get them back. The same thing happens 
with cellophane. Frankly, (6768) almost 
any one of these barrier jobs here is a 
competing point, as you see. Even in 
cereal we have to compete with a cello- 
phane because a fellow can put his stuff 
up in a duplex cellophane bag or a waxed 
paper barrier of some sort. It is a choice 
he has to make. 

“Q. Does glassine have complete domi- 
nance of end use to the exclusion of all 
other flexible packaging materials? 

“A. No, sir, I wish it did. 


“Q. Now, in your sales planning, to 
what extent do you find that people who 
are using cellophane for packaging are 
the actual or prospective customers for 
your papers? 

ok ok 

“The Witness: The people who use 
cellophane are excellent prospects for our 
papers, because the reasons that they 
would use cellophane in my opinion re- 
solve into qualities which we can furnish 
in our material.” 

Character of the flexible packaging markets, 
measured by proof, establish duPont as a 
manufacturer of cellophane does not have 
market control or monopoly power. 
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c. DuPont Has Nor “Power To 
RAISE CELLOPHANE PRICES” 


Power arbitrarily to raise prices is princi- 
pal indicium of monopoly power and market 
control. This is the test to be applied in 
adjudicating monopolization. Under market 
conditions which have prevailed, duPont 
does not possess power to raise cellophane 
prices without regard for competitive pres- 
sures. The market would penalize any at- 
tempt to do so with lower sales and smaller 
profits. 


Cellophane has been sold at price disad- 
vantage. It costs more per square inch than 
wax paper and glassine, the two principal 
packaging materials which dominated the 
flexible packaging markets at the time cello- 
phane was introduced and still dominate 
these markets today. Buyers of flexible 
packaging materials are shown by evidence 
to consider the relative composite properties 
of cellophane and these other materials 
in the light of their respective prices. Cello- 
phane has few, if any, end uses where wax 
paper and glassine are not also sold. 

DuPont could not have developed volume 
of cellophane business without lowering its 
prices. It was only as duPont lowered 
price and narrowed relative spread between 
cellophane prices and the prices of these 
other materials that it was accepted for end 
uses where wax paper and glassine were 
established. Only by reduction of price has 
cellophane been able to achieve an appre- 
ciable volume of sales in competition with 
other packaging materials. 

Evidence shows a degree of price sensi- 
tivity in the flexible packaging markets. 
This is reflected both statistically and in 
terms of concrete experience with specific 
accounts. 

DuPont’s sales grew whenever spread 
between prices of cellophane and other 
materials narrowed. This relative price 
relationship was presented by graphs, From 
these, it shows gap between moistureproof 
cellophane prices and glassine prices and 
between moistureproof cellophane prices 
and waxed paper prices sharply diminished 
in the period from 1929-1949. In January 
1929 price of moistureproof cellophane was 
seven times that of glassine. In June 1934 it 
was 4% times price of waxed paper and 33% 
times price of glassine. By January 1949, 
moistureproof cellophane prices were only 
twice those of waxed paper and a little 
more than twice those of glassine. In 1948 
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and 1949 gap between moistureproof cello- 
phane and waxed paper and glassine prices 
was the smallest in the 20 years of moisture- 
proof cellophane history. Graphs show du- 
Pont’s productive proportion of flexible 
packaging materials increased as gap be- 
tween prices for cellophane and glassine 
and waxed paper narrowed. 


Experience in markets further illustrates 
degree of price sensitivity, and absence of 
power in duPont to control price. By an- 
notations to certain of its proposed find- 
ings, duPont called my attention to specific 
examples of business lost or gained as a 
result of price. The record shows duPont 
was unable to sell a particular account or 
retain the business of a particular account 
due to price. It disclosed as prices were 
reduced, business became available to du- 
Pont which it could not obtain at higher 
prices. The pull and tug of price competi- 
tion in the market was emphasized by many 
witnesses and shown to permeate the entire 
market, both geographically by category 
and type of account. Large accounts, as 
well as small, responded to price changes. 


There is no cellophane, glassine or wax 
paper price, nor is there a clear-cut margin 
between cellophane prices and prices of 
other materials. There are many types of 
duPont cellophane, selling at prices from 
$45 per lb. to $.85. Each has properties 
and qualities different from other types. 
Fach type represents a particular price— 
multiplied by varying opinions and ap- 
praisals of combination by buyers, each of 
whom makes an individual appraisal in the 
light of his specific package and the eco- 
nomics of his business. 

Glassine, for example, demonstrates this. 
Rhinelander lists over 30 varieties of glassine, 
from $.235 per lb. to $.475 ($23.50 to $47.50 
per cwt.). Each is different in weight, 
transparency (super-transparent to opaque), 
in form of coating or lamination, heat-seal- 
ing and moistureproof properties. 

Variations in price occur as materials are 
printed, laminated, or processed into wraps 
designed to meet specific packaging uses. 
This produces a closely-packed range of 
price-quality values, with much overlapping 
and duplication, with multiplicity of choices, 
for each buyer who wants certain price- 
quality combinations. Here, duPont is forced, 
as a matter of business. judgment, to be 
bound by wishes of its critical customers. 


Character of this price competition is em- 
phasized by evidence of quality competition. 
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It is recognized throughout the period of 
cellophane development. Evidence discloses 
these quality improvements affected du- 
Pont’s ability to sell, In instances where 
its quality was inferior, it lost business. In 
instances where its quality was superior, it 
gained business. The record shows ex- 
amples of shifts of business due to quality. 


Willingness of buyers to switch rapidly 
from one wrapping material to another has 
been demonstrated. The nature of products, 
organization of market, its requirements, its 
growth, behavior of buyers and sellers in 
the market, nature of buyers’ demands and 
other factors all point in the direction of 
degree of price and quality sensitivity and, 
hence, competition to which duPont’s cello- 
phane prices must be responsive. 


Greater responsiveness of the market to 
small price changes or small quality changes, 
the greater is the pressure on the seller, and 
the less control he can exert. Great sensi- 
tivity of customers in the flexible packaging 
markets to price or quality changes, in final 
analysis reflects the fact these customers 
have adequate alternatives to purchasing 
from duPont. Price sensitivity of these 
customers is a reason why duPont’s control 
over its prices is not such as to give it 
monopoly power. Competitive influences 
in the flexible packaging markets, place 
limitations upon duPont’s pricing policies 
and procedures. They force reduction of 
duPont’s prices and deny it power to raise 
prices in the manner of a monopolist, 

Cellophane prices have become competi- 
tive with glassine and wax paper. This 
was made possible by price reduction—not 
increases. The arbitrary power to raise 
price has not been evidenced in the history 
of duPont’s cellophane business. 


Plaintiff was not able to advance convincing 
evidence power to raise prices exists. It 
rested on the single fact duPont is the 
“dominant”—the largest—supplier of cello- 
phane. As to this, power over price can- 
not be shown by economic theory nor by 
mere assertion. United States v. United 
States Steel Corp., 251 U. S. 417, 448-449. 
Proof of dominant position in the supply 
of a particular product is not, in law, proof 
of monopoly power over price. United 
States v. United States Steel Corp., supra; 
United States v. Columbia Steel Co. [1948- 
1949 Trape CASES J 62,260], 334 U. S. 495. 
Judge Knox stated in United States v. Alumi- 
num Company of America [1950-1951 TrapE 
Cases {[ 62,646], 91 F. Supp. 333, 346: 


{ 67,633 


“The conclusion is inescapable, from 
the Columbia Steel decision, that the pos- 
session of monopoly power is something 
other than the status in a market of a 
dominant firm. The dominant firm may 
have neither the power to exclude com- 
petitors, nor the power to fix prices.’ 


Again, in the first Aluminum case Judge 
Hand found long-range supply of secondary 
aluminum, which would have been a com- 
petitive factor in the market, was con- 
trolled in the first instance by Alcoa itself, 
and the amount of imports was controlled 
by the price set by Alcoa, rather than Alcoa’s 
price being controlled by imported ingot. 
(See, 148 F. 2d at 424-426). But, in the 
second Aluminum case, and this has master 
significance, despite a showing Alcoa still 
supplied from 85 to 90% of the primary 
aluminum sold by domestic producers (91 
F. Supp. at 356), Judge Knox found the 
Government failed to establish price domina- 
tion in the market by Alcoa because the 
degree of participation by Alcoa’s two com- 
petitors was a matter within their control 
rather than in that of Alcoa. (91 F. Supp. 
at 364-365). 


Power in a seller must be measured by 
degree of power in other sellers, over their 
own actions, and by the effect of that power 
on the actions of seller under attack. If 
prices set by others who supply different 
types of flexible packaging materials de- 
termine duPont’s price, then to that degree 
duPont does not have monopoly power. 


There is no evidence of collusion here 
to fix prices but evidence shows the price 
identity occurred as a result of competitive 
factors. Sylvania, duPont’s competitor, was 
obliged to charge prices comparable to du- 
Pont in order to remain competitive, since 
its quality was inferior. Evidence shows 
where Sylvania’s prices were higher under 
distribution conditions, it could not retain 
the business. Thus, Sylvania followed du- 
Pont but this adherence to duPont’s prices 
does not prove any monopoly power in 
duPont. 


The prices duPont charged were prices 
which it was obliged to charge as a result 
of the competitive conditions in the market. 


The Government argues duPont’s power 
to control prices is evidenced by its profits, 
and duPont was able to achieve predeter- 
mined rates of return. Plaintiff’s own pro- 
posed findings, however, disclose rates of 
return varied substantially from year to 
year. There is no evidence as to rate of 
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return earned by any other manufacturer 
of flexible packaging materials, such as 
waxed paper or glassine. Evidence did 
show duPont’s rates of return were some- 
what higher than Sylvania’s, but this re- 
sulted from duPont’s superior efficiency. 
Years of profit do not establish monopoly 
power over prices. They establish this: du- 
Pont was an efficient business company. 


Monopoly cases do not rest on such in- 
substantial evidence to support complete 
power over price. In the Aluminum case, 
Alcoa was proved to have controlled compe- 
tition in the fabrication stages of the in- 
dustry by means of a “price squeeze” in 
which Alcoa, as the sole supplier of ingot, 
set price of ingot to independent fabricators 
so high those fabricators could not success- 
fully compete with Alcoa in the fabricated 
products made in its integrated fabrication 
plants. (148 F. 2d at 436-438). In the 
Reading cases, there was proof of control over 
competition and prices in the sale of coal 
by means of the acquisition of the only 
means of transportation from the fields to 
the New York market, and by means of the 
so-called 65% contracts, which tied the 
price of independent producers forced to 
use the defendant’s railroad to the price set 
by the defendant in the New York market. 
United States v. Reading Co., 226 U. S. 324; 
United States v. Reading Co., 253 U. S. 26. 
Other cases showed prices remained un- 
changed despite drastic economic changes 
and business pressures: see United States v. 
Trenton Potteries Co., 273 U. S. 392, 397-8; 
United States v. Socony-Vacuum Oil Co., 310 
U. S. 150, 221; that prices were with intent 
manipulated to exclude competitors, often 
by concerted action, United States v. Corn 
Products Refining Co., 234 F. 964, 985-994, 
app. dis. 249 U. S. 621; and American To- 
bacco Co. v. United States [1946-1947 TRrapE 
Cases { 57,468], 328 U. S. 781, 806-7; that 
prices have been raised at the height of a 
depression in direct disregard for the eco- 
nomic tide of the times, American Tobacco 
Co. v. United States, 328 U. S. at 804-6; or 
that control of resale and other distribution 
prices existed, American Tobacco Co. v. 
United States, 328 U. S. at 807-8. 


In contrast with proofs in other cases 
showing arbitrary exercise of power to con- 
trol price, there exists in this case evidence du- 
Pont’s prices were lowered over a period of 
many years; these prices were set inde- 
pendently of anyone else and in response to 
competitive influences; strong independent 
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sellers existed in the market whose price 
policies placed limitations on duPont’s own 
price freedom; duPont exercised no con- 
trol over resale or distribution prices; it 
never raised prices for the purpose of 
squeezing out competitors in the manner 
of Alcoa, or manipulated prices in other 
ways to exclude competition. DuPont’s 
prices have been competitive as the gap 
between cellophane and glassine and waxed 
paper prices narrowed. 


d. DuPont Has Nor THE “Power To 
ExcLupE COMPETITION” 
1. General. 


There is no contention duPont has power 
to exclude competitors from entering the 
flexible packaging markets. DuPont has 
but a single position in the manufacture 
of any material other than cellophane and 
has no control over any patent, raw material 
or other resource which would inhibit entry 
of other companies into the manufacture of 
the many different types of materials which 
are sold in the package market. Its position 
in the flexible packaging market amounted in 
1949 to less than 20% of consumed materials. 


Plaintiff contends duPont has power to 
exclude competitors from the manufacture 
of this product. 

There is no proof duPont has any corner 
on raw materials necessary for manufacture 
of cellophane. Evidence shows there are 
qualified suppliers of wood pulp for cello- 
phane viscose manufacture who are ready 
to supply the trade. None of these suppliers 
are tied to duPont in any way by require- 
ment contracts. No charge is made raw 
materials are controlled by duPont. 


After a look at technology, evidence 
shows duPont does not own any patent 
which enables it to exclude others from 
the manufacture of cellophane. All of du- 
Pont’s cellophane patents are available for 
licensing at reasonable royalties; evidence 
shows these patents will not bar others 
from engaging in this particular business. 
Evidence also discloses as to technology 
American Viscose and its predecessor, 
Sylvania, have been able to engage in the 
business to produce commercial quality 
cellophane without any technical assistance 
from duPont. American Viscose has a re- 
search organization and a background in 
the field of viscose chemistry. This is, too, 
the case as to Olin, which has its own tech- 
nical facilities and has been engaging in 
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important research in fields pertaining to 
cellophane. Apart from technical aspects, 
there is no proof duPont has any control 
over any essential piece of equipment for 
the manufacture of cellophane by patent, 
lease, contract or otherwise. The fact com- 
panies throughout the world are engaged in 
cellophane manufacture without any assist- 
ance from duPont, is further evidence of 
its lack of technological control. 


As to capacity, duPont acquired no plants 
but built all its capacity itself. Evidence 
discloses no condition of over production; 
no idle capacity overhanging the market. 
In fact, duPont’s expansion has been geared 
to anticipated demand, and evidence is there 
is, if anything, need for further cellophane 
production when the full potentiality of the 
markets is examined. Demand has fluctu- 
ated and duPont has been both oversold 
and undersold, swinging from one condition 
to the other as market factors change. 


After an examination of raw materials, 
technology and plant capacity to distribu- 
tion, there is no evidence of power to ex- 
clude competition. Evidence shows duPont 
has not by any device monopolized outlets 
of distribution or isolated any type of cus- 
tomer from other sources of supply. There 
are qualified converters. None are tied by 
contract to duPont. Converters handle du- 
Pont cellophane as well as the cellophane 
of other manufacturers. Testimony from 
both American Viscose and Olin establishes 
neither of these companies had difficulty in 
securing adequate converter outlets or has 
been subjected to restrictions in developing 
their converter businesses. 


As to distribution, customers who pur- 
chase cellophane directly from manufactur- 
ers or from converters are in no way tied 
to duPont. DuPont has no control over the 
equipment they use to make packages. No 
particular group of customers deal only with 
duPont. Large customers and small cus- 
tomers are served by all producers. Many 
of these customers buy from more than one 
producer and customers shift back and forth 
between suppliers in response to competi- 
tive pressures. 

Thus, there are not present in the cello- 
phane business any of the orthodox indicia 
of monopoly which appear in monopoly 
cases, 

2. Potential Competitors. 


There is no proof any existing competitor 
was eliminated by acquisition or activities 
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that forced his withdrawal from competi- 
tion. This case is concerned only with al- 
leged exclusion of the threatened “potential 
competitors”, persons whom the Paramount 
case spoke of as having the desire or the 
capacity to enter the business. United States 
v. Paramount Pictures, Inc {1948-1949 TRADE 
CasEs 962,244], 334 U, S131, 152: 


In pretrial proceedings, plaintiff named 
10 American companies as potential com- 
petitors excluded by duPont from the man- 
ufacture of cellophane. These were: 


American Viscose Company 
Visking Corporation 

Rayonier, Inc. 

Union Carbide & Carbon Corp. 
Transparent Package Co. 
Marathon Corporation 
Goodyear Tire & Rubber Co. 
Eastman Kodak Company 
Monsanto Chemical Co. 
Skenandoa Rayon Co. 


Plaintiff after trial does not contend the 
last six of these concerns were excluded 
potential competitors, and asks no findings 
as to them. By written notice, it withdrew 
the charge as to Skenandoa Rayon. Plain- 
tiff offered no evidence as to exclusion of 
Marathon, Goodyear, Eastman, Monsanto, 
or Transparent Package Co. Responsible 
executives of Marathon and Goodyear, called 
by duPont, testified their companies had at 
no time any desire to manufacture cello- 
phane. My consideration is thus narrowed 
to Visking, Rayonier, American Viscose and 
Union Carbide. Proof as to each of these 
companies establishes none were potential 
competitors in the judicial language of the 
Paramount case and none were excluded. 


As to Visking, evidence shows this con- 
cern was organized with the aid of duPont; 
duPont contributed essential patents, tech- 
nology, capital and managerial assistance. 
This company was organized for the pur- 
pose of engaging in the manufacture of 
cellulose sausage casing, to the development 
of which Visking’s founder had devoted his 
life and resources. No witness for this con- 
cern appeared. But the prime mover, and 
long-time president of the company, Mr. 
Freund, deceased at the time of the trial, 
spoke through a detailed letter to Judge 
Jerome Frank received in evidence. He 
wrote Judge Frank in this fashion: 


“%* * * it was a pleasant surprise to 
me to find duPont courteous, fair and 
cooperative. We came to an agreement 
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and worked out a license agreement. In 
drawing it I can recall that it was I that 
made all the demands, not duPont * * * 
_“T have never examined the contract 
since the day it was signed back in 1925, 
nor do I think duPont have either. It was 
the most fortunate event in my whole 
life.” 
There is no evidence Visking desired to 
enter the cellophane business. Even after 
duPont offered to license its patents and to 
give technical assistance to assist new con- 
cerns to enter the business, Visking did not 
take advantage of this opportunity. There 
is no evidence duPont took any action 
which prevented Visking from manufactur- 
ing cellophane. The license agreement be- 
tween duPont and Visking put Visking into 
business and gave it the right to use patents 
and secret information which duPont had 
the lawful power to withhold completely. 


Plaintiff's case as to exclusion of Rayonier 
is also without support. As to Rayonier’s 
ability to make cellophane, the Vicé Pres- 
ident of Rayonier testified simply: 


“They had no knowledge of cellophane 
manufacture.” 


As for Rayonier’s inclination to make 
cellophane, evidence shows Rayonier’s en- 
tire experience and preoccupation was with 
pulp manufacture and 

“We are still in that position and that 
has occupied our fult time and attention 

and funds * * * 


“Q. Can you tell me whether or not 
the effect of this contract was to exclude 
you from cellophane manufacture? 

“A. We never considered it so, and it 
certainly did not exclude us because we 
were not interested in the manufacture of 
cellophane in any of those years.” 


Plaintiff's proof duPont excluded Amer- 
ican Viscose from competitive manufacture 
of cellophane should be considered with the 
fact this company, the largest rayon manu- 
facturer in the world, is now the second 
largest cellophane manufacturer in the United 
States, with an expansion program under 
way growing to a capacity of 100 million 
pounds. 


Asked by me whether duPont ever asked 
Carbide not to compete, as opposed to a 
more formal agreement, Dr. Davidson said: 


“What could they offer me? We had 
a very rapidly growing business in a new 
line of industry that no other chemical 
company at that time was following. Our 
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future was a lot brighter than anything 
that they could offer us.” 


The reason why Carbide did not under- 
take commercial manufacture of a packaging 
film was, simply: 

“* * * why should we take some mil- 
lions of dollars and go off into a field 
which had some mechanical operations 
which we were not familiar with and in 
the end we might not even be able to 
compete. So we put our money and 
energy into the production of chemicals, 
into the enlarged production of chemicals. 
This was one of the most important rea- 
sons.” 


Only instances of alleged exclusion urged 
by plaintiff, then, involved four companies 
which are proved to have had no inclination 
to enter the cellophane business. In these 
instances, Visking, Rayonier and American 
Viscose, duPont was granting licenses un- 
der its patents, and alleged exclusion con- 
sisted of placing lawful and _ reasonable 
limitations on use in the licenses. In the 
other, alleged exclusion took the form of 
duPont’s drawing its concededly valid mois- 
tureproof patent to the attention of a large 
and powerful concern (Carbide), which had 
no interest in making a competing product. 
None involved any unlawful act or unlaw- 
ful intent, and none had effect on duPont’s 
position in the cellophane industry. 


Su eatentss 


DuPont did not get cellophane patents to 
exclude competition. There is no evidence 
duPont purchased a quantity of patents or 
its purposes in acquiring such patents were 
anything but proper. The Supreme Court 
said in Automatic Radio Manufacturing Co., 
Inc. v. Haéeltine Research, Inc. [1950-1951 
TRADE CASES § 62,634], 339 U. S. 827, “the 
mere accumulation of patents, no matter 
how many, is not in and of itself illegal.” 
An examination of duPont’s patent portfolio 
and circumstances under which its patents 
were acquired, fails to show acquisitions 
affected its ability to exclude competition. 


This case is concerned, in the main, with 
moistureproof cellophane. Other patents 
which duPont secured by its own invention 
or from third parties did not enhance du- 
Pont’s power to exclude others from mois- 
tureproof cellophane production. None of 
these patents could have been practiced by 
anyone to produce moistureproof cellophane 
without rights under the basic product patent. 
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It is undisputed duPont at no time con- 
trolled patents which stopped others from 
manufacturing plain cellophane on a com- 
mercial basis. 


Proof shows the entire patent portfolio of 
duPont relating to cellophane, including both 
patents derived from its own research and 
patent rights obtained from others, repre- 
sented a small percentage of the total num- 
ber of patents relating to cellophane. 


The patents flowed from research of du- 
Pont and the regulations issued to govern 
the patent matters of all Departments of 
duPont, wholly without reference to this 
litigation. 


4. Sylvania Competition. 


Evidence shows cellophane competition 
has not in fact been excluded, but flourished. 
In the case of Sylvania, for example, evi- 
dence discloses year by year shifts of busi- 
ness between duPont and Sylvania are in 
response to competitive pressures. Custom- 
ers of duPont have been taken away from 
it by Sylvania and vice versa. Relative pro- 
portion of business enjoyed by duPont and 
Sylvania in the case of particular accounts 
has changed. It is reflected in differing rates 
of increase or decrease in the sales of the 
two companies year by year. There have 
been competitors in all sectors of the mar- 
kets where cellophane is sold. Moreover, 
these shifts of customers have taken place 
both as to large and small accounts, and 
have been present not only in the case of 
users of packaging materials, but in the case 
of converters as well, with important con- 
verters shifting their business from duPont 
to Sylvania and from Sylvania to duPont. 
Sylvania has continued to expand to the full 
extent of its financial resources; its growth 
has been substantial and it has increased 
capacity productivity at a greater rate than 
duPont. Competition has been present in 
degree and character of service rendered to 
customers; it has been present on the tech- 
nological side, as quality differences have 
brought about shifts of business between 
the companies; it has been present as to 
prices; and it has been present in the de- 
velopment of specific types of films. Du- 
Pont in these respects has been superior 
to Sylvania and its greater success is at- 
tributable to this superiority. But this in no 
way diminishes the continuing character of 
the competition itself. In the case of Olin; 
a newcomer to cellophane, it has succeeded 
in establishing a profitable business by tak- 
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ing business away from both duPont and 
Sylvania. It is a growing company and like 
Sylvania has plans for substantial increase 
in its capacity. 

I think duPont’s 75% of cellophane pro- 
duction represents nothing more than its 
superior skill and some advantages it had 
by reason of having been a pioneer in the 
business and the inventor of the principal 
cellophane product sold. Indeed, the 75% 
no longer represents duPont’s proportion 
of the production capacity. For, with the 
advent of additional capacity installed by 
Olin and Sylvania, duPont now accounts 
for but approximately 68% of United States 
capacity. Absent proof of exclusion, recog- 
nizing intensity of competition, and failing 
to find any phases of the business where 
duPont is in a position to or does exercise 
control, it cannot be said duPont has power 
to exclude competitors. DuPont is engaged 
in a competitive business and all of the 
benefits which full and free competition are 
designed to create under the policy and 
objectives of the Sherman Act are present 
and operating in full force. This is true if 
it is regarded the “market” is simply cello- 
phane in contradistinction to my finding the 
market is the flexible packaging market 
where cellophane is in competition with a 
host of other substitute materials. 


e. APPLICATION OF RECOGNIZED ECONOMIC 
Tests FurRTHER EvIDENCES THE LACK 
oF Monopoty Power. 


In its briefs plaintiff gave much space to 
discussion of various economic tests for de- 
termining whether monopoly power exists. 
I discussed these at the beginning. It an- 
alyzed views of the behaviorists and then 
the views of the structuralists. The Govern- 
ment recognized economic doctrine and legal 
doctrine as to monopoly power are in many 
respects identical. It concluded “duPont’s 
monopoly cannot be countenanced under 
either school of economic thought.” 


I shall not engage in any extended discus- _ 
sion, as I suggested at the opening, as to 
which group of economists has the better 
of the argument. 


Field of argument on interpretation and 
enforcement of the antitrust laws is a wide 
one. I think excellence of corporate func- 
tion in this country, whether it be small, or 
big business, calls for a critical re-examina- 
tion by the Congress, after a half-a-century 
of the enforcement of the Sherman and al- 
lied Acts. 


Copyright 1953, Commerce Clearing House, Inc. 


Number 283—63 
12-28-53 


Z--DU PONT’S POSITION IS NOT’TO 
BE ATTACKED BECAUSE IT RE- 
SULTS FROM TECHNICAL 
SKILL AND COMPETITIVE 
J NOARIN ATID. 


For reasons before summarized, duPont 
urges as defense the proof fails to establish 
market control and monopoly powers requi- 
site to the offense of monopolization. 


a. THE Morstureproor Patent Is, I 
CoNncLUDE, A DEFENSE. 


This is the first monopoly case where the 
owner of a product patent has been accused 
of having monopolized the patent product 
of his own invention. It represents a de- 
parture from cases which have assumed a 
product patent confers a lawful monopoly. 
Bement v. National Harrow Co., 186 U. S. 70, 
91; United States v. General Electric Co., 272 
U. S. 476, 485; United States v. United Shoe 
Machinery Company of New Jersey, et al., 
247 U. S. 32, 57; United States v. Aluminum 
Company of America, 2 Cir. [1944-1945 TRApE 
CASES J 57,342], 148 F. 2d 416, 422; United 
States v. General Electric Company [1948- 
1949 TRADE CASES § 62,352], 82 F. Supp. 753, 
806, 815. 

Evidence shows on November 26, 1929, 
U. S. Patent No. 1,737,187 issued. This was 
the basic product patent. It claimed mois- 
tureproof cellophane in comprehensive lan- 
guage. The first two claims read: 

“t. An article of manufacture compris- 
ing a sheet or film of regenerated cellulose 
combined with a moistureproofing com- 
position. 

“2. An article of manufacture compris- 
ing a sheet or film of regenerated cellulose 
combined with a moistureproofing com- 
position, said article being transparent, 
flexible, and non-tacky.” 

Validity of these claims and other broad 
claims contained in the basic product patent 
was conceded. They are reinforced by basic 
and equally valid process patents. There is 
no proof any moistureproof cellophane could 
have been or in fact ever was made during 
the life of the product patent which was not 
equally covered by its claims. Indeed, this 
patent covered the entire field of moisture- 
proof cellophane, and its strength and broad 
coverage was recognized. 

The patent was based on inventions made 
by two duPont chemists. DuPont prose- 
cuted the application and held the patent 
from the outset. The discovery grew out 
of duPont’s desire to develop a product 
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that could compete in the flexible packaging 
markets with other moistureproof packing 
materials, 

This basic product patent had a life from 
November 1929 to November 1946. Quality 
was improved, new types and uses were 
developed, production and capacity steadily 
increased, and prices declined. The Gov- 
ernment is in the position of granting to 
duPont a monopoly to promote the progress 
of science and useful arts and then charg- 
ing duPont with violations of law because 
it has been successful in doing what the 
laws of the United States invited, and 
empowered it to do. Powers which are 
granted under a valid patent are not pow- 
ers on which plaintiff may rely to establish 
monopolization. Mere possession of a val- 
idly issued patent cannot be made the basis 
for a prosecution under the monopoly pro- 
visions of the Sherman Act. Plaintiff can- 
not rely, to prove power or intent, upon 
acts lawfully undertaken to exploit the pat- 
ent. No action by plaintiff under the anti- 
trust laws can succeed on the ground of 
power and intent possessed by a defendant 
if such action is brought while defendant’s 
right to possess such powers and intent 
was assured through its lawful ownership 
of a valid patent. 

For years courts have tussled with the 
task of reconciling the Sherman Act with 
lawful monopolies by patent grant. Many 
cases under the Act have drawn the line 
according to the larger aims of public pol- 
icy—a vigorously competitive economy. 
Courts have recognized new processes and 
patents are perhaps the most desirable form 
of competition. The holder of a patent is, 
in accordance with the patent laws, per- 
mitted to exert monopoly control over what 
he has created. 


Evidence does not disclose combining of 
competing or independent process patents 
or efforts to control unpatented products. 
We have here a case involving the grant 
to duPont on its own invention of a broad 
product patent, the validity of which is 
conceded by plaintiff, and a patent which 
evidence discloses was of such scope that 
no one without a grant of a license under 
it could have manufactured lawfully the 
product claimed. No case of this kind has 
ever been brought before. To declare, as 
plaintiff seeks, the award of this patent, 
with the rights implicit in its ownership, 
is to be ignored in applying the Sherman 
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Act, is to ask the court to declare the 
Sherman Act repealed statutory provisions 
under which patents are granted. This I 
will not do. 

No judge has ever said where an inventor 
discloses his invention in return for the 
grant by the Government of a 17-year 
exclusive right to practice the same, and, 
having been awarded the patent, produces 
the product, he is guilty of monopolization. 
The valid product patent represents a de- 
fense to the monopoly charge. 


b. MONOPOLIZATION REQUIRES A FACTUAL 
SHOWING OF ILLEGALITY. 


Defendant contends the offense of monop- 
olization requires, in addition to proof of 
monopoly power or market control, proof 
such power or control was achieved in a 
manner prohibited by the statute. Plaintiff 
contends mere possession of the power, no 
matter how acquired, in itself establishes a 
violation. Once power has been obtained, 
plaintiff argues, it does not even have to be 
exercised. Mere possession of power, it is 
argued, is sufficient to constitute offense of 
monopolization. 


It has been recognized under the Sher- 
man Act “monopoly in the concrete” is not 
prohibited under the section. Standard Oil 
Co. of New Jersey v. United States, 221 
U.S) 4) (622 The Act using: thee verb 
“monopolize”, prohibits conduct rather than 
status. It is directed against activities 
rather than results. This is not a matter 
of semantics. It is a matter of facts. That 
this is so obvious from fact the statute 
carried criminal as well as civil sanctions. 
Thus, decisions recognized the manner in 
which a monopoly position was obtained 
was a crucial consideration in determining 
whether or not a defendant has monopo- 
lized within the meaning of the Act. 


The decisions state a defendant may law- 
fully obtain a monopoly position if that 
position is “thrust upon it.” Thus the right 
to normal growth and to enjoy the results 
of technical achievement .and successful 
competition has been preserved. But plain- 
tiff, to avoid the teaching of the cases, 
argues only a monopoly which has been 
thrust upon a defendant “through circum- 
stances beyond his control’? comes within 
the “thrust upon” exception. As plaintiff 
makes clear, it means by this, as I get it, 
only a monopoly obtained by a defendant 
who can be shown not to have done any- 
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thing to further its own interests comes 
within the exception. 


This position is theoretical. It is not sup- 
ported by decisions. On analysis, plaintiff 
is contending the manner of acquisition of 
monopoly power is irrelevant to the charge 
of monopolization. The decisions, on the 
contrary, demonstrate, if the challenged 
position is acquired, as it has been in this 
case, by superior technical skill and effec- 
tive competitive activity, the resulting power 
from that position does not establish monop- 
olization within the meaning of the statute. 


During discussions in Congress leading 
to the enactment of the Sherman Act, 
managers of the bill stated categorically 
the Act was not directed against one “who 
happens by his skill and energy to com- 
mand an innocent and legitimate monopoly 
of a business.” 21 Cong. Rec. 3151 (1890). 
This view has been followed by the courts. 
In United States v. American Tobacco Co., 
221 U. S. 106, the Supreme Court stated 
“the statute did not forbid or restrain the 
power to make normal and usual contracts 
to further trade by resorting to all normal 
methods whether by agreement or other- 
wise to accomplish such purpose.” The 
reasoning by which it reached this con- 
clusion was fully set forth in the case of 
Standard Oil Co. of New Jersey v. United 
States, 221 U. S. 1. Lower federal courts 
prior to that time had reached decisions 
to the same effect. In re Greene, 52 F. 104; 
Umited States v, American Naval Stores Co., 
172 F. 455; and United States v. Standard 
Oil Co. of New Jersey, 173 F. 177. Thus, 
in. the Greene case it was said: “ * * * con- 
gress could not and did not * * * declare 
that when the accumulation or control of 
property by legitimate means and lawful 
methods reached such magnitude or pro- 
portion as enabled the owner or owners to 
control the traffic therein, or any part 
thereof, among the states, a criminal offense 
was committed * * *.” In the American 
Naval Stores case the Court said: “The size 
of business, and the gaining of business 
popularity, fair dealing, sagacity, foresight, 
and honest business methods, even. if it 
should result in acquiring the business of 
competitors, would: not make an_ illegal 
monopoly. It is the acquisition and use 
of unfair and illegal power in defeating 
competition which makes such illegal monop- 
oly”. And in the Standard Oil decision it 
was said that “monopolies of part of inter- 


Copyright 1953, Commerce Clearing House, Inc. 


ed 


Number 283—65 
12-28-53 


state and foreign commerce by legitimate 
competition however successful are not de- 
nounced by the law and may not be for- 
bidden by the courts.” 


The rule thus set down in the early de- 
cisions was followed. United States v. United 
Shoe Machinery Co. of New Jersey, 222 F. 
349, aff'd 247 U. S. 32; United States v. 
Umied States Steel Corp., 251 U. S. 417; 
United States v. International Harvester Co., 
274 U. S. 693; Apex Hosiery Co. v, Leader, 
310 U. S. 469; United States v. Pullman Co. 
[1944-1945 Trape Cases § 57,426], 64 F. Supp. 
108. In the United States Steel Corp. case, 
in attacking the contention that size alone 
constituted an offense under the monopoly 
statute, the Supreme Court said: ‘“Compe- 
tition consists of business activities and 
ability—they make its life; but there may 
be fatalities in it. Are the activities to be 
encouraged when militant, and suppressed 
or regulated when triumphant because of 
the dominance attained? To such paternal- 
ism the Government’s contention which 
regards power rather than its use the deter- 
mining consideration seems to conflict.” 
Even dissenting judges in this case recog- 
nized when “size and power have been 
obtained by lawful means and developed 
by natural growth” a corporation having 
even “a dominating place” is “entitled to 
maintain its size and the power that legiti- 
mately goes with it, provided no law has 
been transgressed in obtaining it * * *.” 


There cannot be controverted the rule 
of law established by these cases. Plaintiff, 
however, relies on an interpretation of the 
decision of Judge Hand in United States v. 
Aluminum Co. of America, 2 Cir. [1944-1945 
TRADE CASES J 57,342], 148 F. 2d 416. The 
Aluminum case did not change the law on 
“monopolization”; at the most, Judge Hand 
but changed the verbalistic metaphor by 
which that law is described. 

Judge Hand preceded his discussion of 
the facts which showed “monopolization” 
by Alcoa with the following language (148 
F, 2d at 430): 


“Since the Act makes ‘monopolizing’ 
a crime, as well as a civil wrong, it 
would be not only unfair, but presum- 
ably contrary to the intent of Congress 
to include such instances (as the follow- 
ing). A market may, for example, be so 
limited that it is impossible to produce 
at all and meet the cost of production 
except by a plant large enough to supply 
the whole demand. Or there may be 
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changes in taste or in cost which drove 
out all but one purveyor. A single pro- 
ducer may be the survivor out of a group 
of active competitors, merely by virtue of 
his superior skill, foresight and industry. 
In such cases a strong argument can be 
made that, although the result may expose 
the public to the evils of monopoly, the 
Act does not mean to condemn the resultant 
of those very forces which it is its prime 
object to foster: finis opus coronat. The 
successful competitor, having been urged 
to compete, must not be turned upon when 
he wins.’ (Emphasis mine.) 


Following this warning Judge Hand turned 
to discussion of facts in the Alcoa case and, 
in describing those facts, used the language 
on which plaintiff relies. This language was 
not a statement of a rule of law. It de- 
scribed the means employed by Alcoa over 
a thirty-five year period to eliminate and 
prevent all competition. The means in- 
cluded, as Judge Hand noted, the strength- 
ening of its position from 1909 to 1912 by 
unlawful practices, the actual anticipation 
and forestalling of “at least one or two 
abortive attempts to enter the industry” 
(148 F. 2d at 430), undisputed success in 
discouragement or elimination of all poten- 
tial competition throughout the entire his- 
tory of the aluminum industry, and proof 
Alcoa’s perpetual monopoly not only offered 
it an “opportunity for abuse,” but that it 
used its monopoly powers for abuse. 

Judge Hand noted examples of monopoly 
power which would not constitute ‘“monop- 
olization,’ including monopoly position 
achieved by “superior skill, foresight and 
industry” (148 F. 2d at 430). Later the 
Supreme Court cited Judge Hand’s analysis 
with approval and mentioned as a fourth 
example a monopoly position achieved by 
one who made “a new discovery or an 
original entry into a new field.” American 
Tobacco Company v. United States [1946-1947 
TrAvE CASES § 57,468], 328 U. S. 781, 786 
(1946). 

The basic question is not determination 
whether one monopoly is good or the other 
bad. The teaching of the cases is concerned 
with how power is achieved. They place 
acts, not results in issue. A position achieved 
by “superior skill, foresight and industry” 
or one resulting from “a new discovery or 
an original entry into a new field” cannot 
be achieved through circumstances beyond 
a defendant’s control. Intense research 
activity, market development and expansion 
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of productive capacity were a necessary 
part of duPont’s development of cellophane. 
The Sherman Act was not intended to dis- 
courage these things by condemning them 
as violations of § 1, or by condemniig their 
result as a violation of §2, as long as re- 
sults do not flow, in fact, from a course 
of monopolistic behavior such as followed 
by Alcoa—‘‘a persistent determination to 
maintain the control” which it had come 
to be possessed of, in that case, by reason 
of originally unlawful acts (148 F, 2d 
at 430). 

The position taken by plaintiff, the exist- 
ence of monopoly power standing alone is 
condemned under the Act, unless thrust 
upon a defendant by “circumstances beyond 
his control’ has no substance as a matter 
of business reality. Plaintiff’s theory leads 
it to the conclusion when duPont pioneered 
the cellophane business and thus became 
the sole manufacturer of cellophane in the 
United States, in view of its 100% position, 
it necessarily had monopoly powers and 
everything it did from that day on was a 
violation of the Act. 


Such views find no support in the deci- 
sions or the statute and cannot be made 
basis for a determination duPont has mo- 
nopolized. Its “monopoly” was “thrust 
upon” it within the true meaning of the 
decisions and, wholly apart from the exist- 
ence of the moistureproof patent, the facts 
as to how duPont achieved its position 
constitutes a defense to the charge of 
“monopolization.” 


c. TECHNICAL SKILL AND OTHER COMPE- 
TITION WERE RESPONSIBLE FOR DUPONT’S 
POSITION IN THE FIELD. 


I am_able, after critical examination of 
the record, to determine duPont’s position 
is the result of research, business skill and 
competitive activity. -~Much of duPont’s 
evidence was designed to show research, 
price and sales policies of that Company 
are responsible for its success and these 
policies were conceived and carried forward 
in a coordinated fashion with skill, gaining 
for duPont substantial recognition in the 
packaging industry. 

DuPont was a pioneer. It was the first 
American company to manufacture cello- 
phane and the first company to recognize 


this product could be introduced as a 
competitor in the established packaging 
market. Nobody at the time recognized 
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the potentials existed in this country for 
the development of this product, which had 
only limited acceptance abroad. As pioneer, 
it entered the business with a legitimate 
head start. It had the first contacts with 
the trade; it established the first research 
facilities; and it was the first to gain expe- 
rience with the manufacturing processes. 
If the product cellophane could be made 
at lower cost, if it could be made with 
improving quality, if it could be made and 
sold in a manner that would enable it to 
compete in the flexible packaging markets, 
duPont’s business and profits would grow. 


This record discloses from the outset 
duPont set on an intensive research pro- 
gram to improve the quality and character- 
istics of cellophane and to lower its cost. 
Starting with a single cellulose chemist in 
1924, it built a substantial research organ- 
ization, equipped not only to engage in 
fundamental research, but to conduct re- 
search directed toward improving both the 
manufacturing processes and to develop 
special cellophane types and qualities which 
would serve the needs of particular cate- 
gories of customers. Expenditures for this 
activity grew and were substantial, There 
is no proof contradictory to statements of 
the witnesses and the other evidence which 
establishes research was not only successful 
but it was one of the factors in the develop- 
ment of duPont’s business. Evidence dis- 
closes at every stage of the manufacturing 
process and as to every aspect of cellophane, 
continuing improvements were made, fre- 
quently of a revolutionary nature. 


Starting with a product which was brittle, 
sticky, of uneven gage and which could not 
be made in rolled form suitable for packag- 
ing machinery operations and which was 
non-moistureproof and in other respects 
unsatisfactory, duPont by research brought 
about continuing improvements which gave 
cellophane acceptability in the trade. Its 
research energies were confined not to its 
own manufacturing processes but branched 
out and involved creative assistance to 
manufacturers of packaging machines, to 
converters with their printing and other 
problems, and to customers in the develop- 
ment of special types of materials designed 
to serve specific needs. 

DuPont’s superiority enabled it to make 
strides in the field of selling. Testimony 
has outlined in detail the steps duPont 
took to introduce cellophane into new and 
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different end uses. Cellophane was sold 
not by ordinary means of national adver- 


tising and high-pressure tactics fortified 
with elaborate salesmen’s entertainment 
expenses. Cellophane was sold to knowl- 


edgeable buyers on the basis of quality 
performance. Exceptional steps taken by 
duPont to introduce cellophane into such 
trades as bread, candy and frozen foods 
demonstrate acceptance of cellophane be- 
cause of its creative approach to problems 
of the industries with which it was dealing 
and the ability of duPont to solve those 
problems with the useful results of its re- 
search organization. 


Findings cover evidence on the many 
relevant aspects of this problem in detail. 


B. Is Origin of duPont’s Position 
Lawful? 


Plaintiff contends duPont acquired an 
illegal monopoly at the time it entered the 
business for the reason its basic contracts 
with the French were part of a plan to 
divide world markets and thus _ isolate 
duPont from import competition. DuPont’s 
embarcation upon cellophane manufacture 
was lawful and had neither the purpose nor 
effects attributed to them. 


The agreements made by duPont at the 
time it entered into the manufacture of 
cellophane in 1923 are the series of formal 
contracts between duPont and La Cello- 
phane under which the duPont Cellophane 
Company was organized and rights obtained 
for it to manufacture under the French 
secret process. 


Each of these undertakings was lawful 
in the circumstances under which it was 
made. From an antitrust point of view the 
form of the transaction is of no conse- 
quence. I must be concerned with sub- 
stance and purpose. The record establishes 
basic contracts with La Cellophane arose 
from legitimate business considerations and 
were what they purported to be in form, 
namely organization of a partnership with 
La Cellophane for the manufacture of cel- 
lophane in the United States coupled with 
license agreements under which signifi- 
cant technology was made available exclu- 
sively to the partnership in return for stock 
in the venture. These facts are: 


1. La Cellophane developed a successful 
proven process for the commercial manu- 
facture of cellophane. This process was 
secret, novel and of commercial value. 
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Plaintiff does not attempt to challenge this 
fact of importance. 

2. When duPont learned of cellophane, 
it entered upon the manufacture of the 
product. It was not then engaged in any 
business which would cause it to fear the 
competition of cellophane. Rather, it de- 
sired to diversify its business and take the 
business risk of entering this new field. 
La Cellophane, in turn, had no reason to 
fear duPont’s competition, for duPont had 
neither the necessary knowledge nor tech- 
nical experience to compete in cellophane. 
No one else in the United States was mak- 
ing cellophane or seeking to get La Cello- 
phane’s process. It was not practicable to 
enter upon the manufacture of cellophane 
without having access to the French proc- 
ess. DuPont had had previous successful 
business ventures in partnership with the 
French interests who controlled La Cello- 
phane. DuPont and La Cellophane nego- 
tiated in good faith the basic agreements 
and entered into them in good faith with 
advice of counsel. There were logical busi- 
ness reasons for the organization of the 
joint enterprise known as duPont Cello- 
phane Company. DuPont contributed capi- 
tal; duPont contributed trained management 
familiar with United States business con- 
ditions who had worked with the French 
in the manufacture of rayon; duPont could 
make available facilities at Buffalo which 
would help get the enterprise going. La 
Cellophane was in a position to contribute, 
in addition to capital, substantial technical 
assistance in the form of operating manuals 
and procedures, the designing and manu- 
facture of secret equipment, the training of 
personnel, the imparting of all phases of 
production line know-how. DuPont and 
the French thus each had a legitimate stake 
in the venture, a participation in the man- 
agement and profits of the enterprise, and 
neither party was motivated by anti-com- 
petitive considerations. It was a corollary 
to such a partnership La Cellophane would 
undertake not to enter into other manu- 
facturing enterprises in the United States 
in competition with the enterprise that it 
was assisting to create. The company was 
thus jointly created to do business in North 
and Central America and the licenses granted 
by La Cellophane limited the new com- 
pany’s rights to this area although duPont 
sought wider rights. Under the license 
agreement La Cellophane made available 
designs, process information and trade se- 
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crets of a comprehensive character. The 
data was secret and novel. It had high 
commercial value and was precisely im- 
parted. It was essential to the manufac- 
ture of the product. It was used in actual 
practice and in fact even today, almost 
thirty years later, is at the core of duPont’s 
processes for the manufacture of cello- 
phane. 

Plaintiff’s argument a territorially limited 
license under a secret process is per se 
illegal is not accepted. 

Defendant’s evidence has shown the French 
process was the only existing commercial 
process for the manufacture of cellophane, 
and it was a proven process that worked. 
It was not known in the trade, nor dis- 
closed in issued patents. It was guarded 
against public disclosure. Its value is clear 
not only from the price paid for it at the 
time but from the expert testimony re- 
ceived as to the amount of effort and money 
which would have been required to enter 
the business without it. It was made avail- 
able in an explicit way, both by writing and 
plant disclosure. All steps of the process 
were covered, all aspects of machinery de- 
sign revealed. Elaborate chemical controls 
requiring years to develop were explained. 
The process covered the entire manufactur- 
ing process from viscose through casting 
and drying machines to the plain cello- 
phane itself. 

It is not the purpose of the Sherman Act 
or the common law of restraints of trade 
to discourage establishment of a new busi- 
ness in a new territory. Trade secrets 
have always been considered in the nature 
of a property right. E. I. duPont de Ne- 
mours Powder Co. v. Masland, 244 U. S. 100; 
and my views in International Industries, Inc. 
v. Warren Petroleum Co., D. C. Del., 99 F. 
Supp. 907. See, Restatement of Torts, § 516, 
relied on in Umited States v. Bausch & Lomb 
Optical Co., 45 F. Supp. 387, 398, affirmed 
on this point [1944-1945 Trane CAsEs § 57,224], 
321 U. S. 707, 719; United States v. Addyston 
Pipe & Steel Co., 6 Cir., 85 F. 271. Among 
the ancillary restraints which are consid- 
ered reasonable, both under common law 
and the Sherman Act, are those which 
limit territory in which the contracting 
parties may use the trade secret. Fowle v. 
Park, 131 U. S. 88; Central Transportation 
Co. v. Pullman’s Palace Car Co., 139 U. S. 
24, 53; Dr. Miles Medical Co. v. John D. 
Parke & Sons Co., 220 U. S. 373, 402; 
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Thoms v. Sutherland, 3 Cir., 52 F. 2d 592, 
595. 

Apart from secret process, it is not illegal 
per se for competitors to combine their 
resources in a manufacturing joint venture 
to exploit a particular product or a par- 
ticular market. The Sherman Act forbids 
only unreasonable restraints of trade. Stand- 
ard Oil Co. of New Jersey v. United States, 
221 U. S. 1, 60; United States v. American 
Dobacco: Co., 22) US. 106, 18055 Thistle 
of reason applies to horizontal combina- 
tions between competitors as well as to 
other restraints. Appalachian Coals, Inc. v. 
United States, 288 U. S. 344; United States 
v. International Harvester Co., 274 U. S. 693; 
United States v. United States Steel Corp., 
251 U. S. 417. Such combinations occur 
in American business, as the trade reports 
of new joint ventures to exploit specific 
products bear witness. A horizontal com- 
bination of two domestic American com- 
petitors in an American market was recently 
upheld in a case arising in this Court 
in United States v. Columbia Steel Co. {1948- 
1949 TrapE Cases § 62,260], 334 U. S. 495. 


It is lawful for an American and a 
French concern who are not competitors 
to combine their resources in a joint ven- 
ture absent an overriding unlawful purpose. 
That was done here. The purpose of the 
agreement was the development and ex- 
ploitation of a new business to function 
in American markets. The reasonableness 
of the ancillary restraints on competition— 
here at the most potential competition since 
the participants were not in fact competi- 
tors—is enforced by the inherent legality 
of imposing a territorial limitation on an 
assignment of a secret process. The result 
of the agreement, in the case at bar, was 
the creation of the American cellophane 
industry. 

The license arrangements were entered 
into during early stages of duPont’s cello- 
phane business, when it was struggling 
to establish plain cellophane as a competing 
product in the flexible packaging market. 
La Cellophane was a larger and more 
established producer and owned the essen- 
tial processes. Its preeminence in the field, 
however, did not continue for long. Under 
duPont management, as the opportunities 
of the bigger American market were real- 
ized, the business here rapidly grew. Within 
a short time La Cellophane was not able 
to make any further technical contribution, 


Copyright 1953, Commerce Clearing House, Inc. 


Number 283—69 
12-28-53 


and the direction of the business had shifted 
from plain cellophane to duPont’s own pat- 
ented product, moistureproof cellophane. 
With the development of this product, du- 
Pon’t production rapidly mounted. Through- 
out the entire period under review in this 
case, the bulk of du-Pont production was 
in moistureproof cellophane. DuPont owned 
the product patent which gave it the right 
to exclude imports into the United States. 
In addition, it was protected by high tariffs. 
Evidence discloses duPont’s technical su- 
periority and contacts with the trade gave it 
further assurance against import competi- 
tion. Foreign cellophane cost more; it was 
of poorer quality and the foreign manufac- 
turers were not in a position to render the 
sales service required, nor did they have 
research facilities to serve the needs of 
the trade. 


Factors that limited imports to the United 
States from abroad are plain. For a period 
during the 1930's Japanese producers sold 
cellophane in the United States. Their sales 
were small and soon ceased. These pro- 
ducers had no agreements with anyone in 
the United States, and were not blocked 
by the tariff since their delivered prices 
were lower than price of domestic cello- 
phane. Yet even their sales stopped. They 
could make only plain, whereas moisture- 
proof was the core of the business. They 
could not make rolls satisfactory to users, 
and overall quality was so poor customers 
would rarely try Japanese cellophane more 
than once. American standards of quality 
and service are confirmed, as the obstacles 
to invasion of the United States market by 
foreign producers, by the testimony of 
businessmen who had purchased or consid- 
ered purchasing foreign cellophane. Their 
testimony was, due to deficiencies of quality 
and inability to obtain technical service, 
they did not buy. 

Plaintiff looks at origins of duPont’s 
cellophane business by claiming that, be- 
yond the license agreements, duPont was 
carrying on a broad commercial under- 
standing with foreign producers to allocate 
world territory and thus avoid competition. 
Failure to prove any effect from it, this 
cartel aspect of the case raises a straight 
issue of fact. DuPont did not make such 
an agreement. The evidence proves this. 

Plaintiff's proof on this issue is a 
meeting at Paris in February 1930 among 
representatives of European producers, result- 
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ing in a master plan for price fixing and 
market divisions of the world’s trade in 
cellophane. Plaintiff’s contentions were de- 
nied by Yerkes and the testimony of Swint 
and Carpenter, and were supported by un- 
controverted proof of basic facts; duPont 
did not sign the undertaking; its repre- 
sentatives attended as guests and observ- 
ers, did not listen in on the second day 
of the two-day conference; facts show they 
were not authorized to make commitments 
for duPont and of more importance made 
none, and of equal importance the head 
of the Foreign Relations Department of 
duPont was unaware of the existence of the 
document until it was offered as evidence 
by plaintiff at the trial of this case. 


Actual conduct of all producers implicated 
in this agreement is inconsistent with the 
existence of any cartel. La Cellophane 
wrote to duPont in 1932, two years after 
the meeting on which plaintiff places great 
reliance: 


“Owing to the fact that you preferred 
not to join the Convention we could not 
keep Wolf and S. I. D. A. C. away from 
your markets, i.e. the United States, 
Canada, Etc., as they would not get any- 
thing in return, whereas ourselves would, 
of course, as in the past, refrain from sell- 
ing in your territory. 

“CupBa: being situated north of the 
Panama Canal, belonging thus to your 
territory, Wolf & Co. are quite free to 
fix their selling prices and enter into open 
competition with yourselves.” 

Evidence established Wolff sold in North 
America, though not in the United States. 
Wolff sought to manufacture in the United 
States to get behind the tariff wall. Wolff 
could not get over the tariff, and the tariff 
was the primary obstacle to Wolff. 


SIDAC did not sell in North America 
after 1929. The Government recognizes 
SIDAC was free to do so. Intricate theories 
of a conspiratorial network is cast aside. 
SIDAC’s agreement with the Sylvania In- 
dustrial Corporation ceded to the latter’s 
exclusive rights to “use the said processes 
above mentioned in all the North American 
continent north of the Panama Canal * * * 
and the Republic of Cuba,’ much in the 
manner of the license granted duPont Cello- 
phane Company by La Cellophane. There 
is no proof duPont was connected with the 
making of the Sylvania-SIDAC agreement. 

Plaintiff has held out GX-1013 as the 
agreement between duPont and La Cello- 
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phane extending rights of duPont to South 
America. Witnesses and documents show 
GX-1013 was not ratified by defendant. Its 
proposals for a price agreement and quota 
assignments for South America were, in 
fact, rejected. A new agreement was 
adopted by duPont and agreed to by the 
French, calling for equal rights in South 
America. 


For a period duPont was prepared to re- 
spect the construction placed upon “equal 
rights” by La Cellophane, i.e., a 50-50 divi- 
sion with La Cellophane of South American 
business. It became clear La Cellophane 
was not prepared to devote effort to South 
American business, nor did La Cellophane 
provide duPont with any information as to 
how division was to be computed. ‘Thus, 
Yerkes’ advice to La Cellophane less than 
two years later: “Considering all of the 
circumstances we must consider ourselves 
free to pursue our own policy of sales in 
South America, Japan and China’. The 
reasons for this action, and duPont’s rela- 
tionship with other Europeans as to South 
America business are summed up by May 


(GX-1036, p. 1068) : 


“The attempt at reparations took the 
form of extending our territory beyond 
North and Central America, but that ex- 
tension was based upon some fancy Eu- 
ropean ‘consortium’ that apparently never 
worked out * * * the whole thing was 
based upon an impracticable premise and 
I thought so at the time * * * 


“When we talk about ‘equal rights’ with 
La Cellophane, it is, among other things, 
assumed that their rights with others can 
be maintained—otherwise what rights 
have we except to assert our own to 
solicit business in South America and to 
derive the benefits that come from a real 
sales effort free from a lot of impracticable 
European business politics? While they 
were ‘negotiating’ and talking about ‘quotas’ 
and doing other ‘easy chair’ things, we 
attempted to develop a market by real 
work, consisting of sending qualified sales- 
men using the very methods that were 
successful in this country. The result 
has been that our business is expanding 
because we did something about it and 
the reward is a claim upon us to divide.” 
The basic fact is duPont refused to divide; 

it competed vigorously. 


Price quotations of every producer in 
South America were different. Proof shows 
a pattern of price cutting by British, French, 
Belgian and German producers and efforts 
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of all of them and of duPont to get business 
wherever it could be found. One trade 
report develops a case history of price com- 
petition between duPont and SIDAC over 
a single order, and exemplified the type of 
furtive warfare that characterized the South 
American trade. This was the norm for 
that market as is emphasized by a witness 
who saw it first-hand (Swint, Tr. 6212). 

Evidence disproving any theory of quota 
assignments in South American has been 
shown. Quantities sold to South America 
from different nations demonstrate ratios 
between American, British, French and Bel- 
gian producers were not the product of any- 
thing but ability of each producer to make 
a sale. At outset, duPont sold in excess 
of what plaintiff contends it was limited to. 
This fact brought requests from La Cello- 
phane that duPont permit the French to 
even the sales, or duPont make offsetting 
payments, requests which duPont declined. 
Thus, in every market where duPont sold, 
it fought the cartel group. 


C. Was duPont’s Position Maintained 
By Predatory Assertion of 
Monopoly Power? 


1 DE STSMi ORB Eee Paws: 


Plaintiff contends duPont acquired its 
position unlawfully and has maintained that 
position by various predatory practices. 
Thus, plaintiff rests its case upon so-called 
predatory practices. These are said to be 
responsible for duPont’s start in the busi- 
ness, to be responsible for its success, and 
to have been the motif of its entire conduct. 


Exercise of monopoly power can be 
shown only where the act can be directly 
related to the company’s aggressive use 
of a monopoly position to accomplish an 
exclusionary result. For example, the con- 
certed acts of the tobacco companies in rais- 
ing and lowering prices to eliminate specific 
types of competition, without regard for 
manufacturing cost or other competitive 
considerations, was found to be an exercise 
of monopoly power. American Tobacco Co. 
v. United States [1946-1947 Trane CAsEs 
157,468), 328 Us S. 78 S04=8072e nhs 
conduct had an exclusionary intent and an 
exclusionary result. Plaintiff, on the other 
hand, has only suggested a series of trans- 
actions which it seeks to claim were re- 
straints of trade and asks the court to infer 
these restraints could only have taken place 
in the area of monopoly power. 
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It is necessary for plaintiff to show re- 
straints not only existed but they contributed 
to the achieving or maintenance of duPont’s 
power. For example, considerable proof 
was offered as to whether or not prices of 
plain cellophane were fixed in Brazil for a 
period of several years in the 1930’s. While 
evidence shows they were not, there could 
be no connection between such price activity 
and duPont’s position in the manufacture 
of cellophane in the United States. Simi- 
larly, evidence was offered at one time an 
employee of duPont referred to a cancella- 
tion provision of a use patent license as 
being a provision by which the licensee 
could be forced to purchase cellophane from 
duPont, but there is no proof any tying 
took place, that any licensee under a use 
patent was forced to buy from duPont, or 
any contract was cancelled for failure so 
to buy. The claim is made duPont’s pricing 
methods were at some points inconsistent 
with interpretations of the Robinson-Pat- 
man Act. But, evidence shows Sylvania 
followed identical pricing methods; and 
there is no proof any particular purchaser 
had its purchases channeled to duPont 
because of the discounts allowed or Sylvania 
was injured thereby. Testimony is to the 
contrary both on the part of purchasers 
and of Sylvania. It is charged duPont 
restrained trade by acquiring patents from 
others which it did not use. While the 
reasons for this non-use are clear, the use 
or non-use of the patents had nothing to 
do with duPont’s position as a manufacturer 
of cellophane, for there is no showing pat- 
ents were acquired from others who in- 
tended to use them in the manufacture of 
cellophane. Moreover, patents could not 
have been practiced by others without a 
license under the basic moisture-proof patent. 


This is not a case brought under §1 of 
the Sherman Act, or §3 of the Clayton Act 
or the Robinson-Patman Act. I have no 
reason to determine whether a particular 
practice does or does not restrain trade in 
a manner that violates these laws until it 
has first been shown one of two conditions 
has been satisfied. Unless evidence shows 
the particular practice was an assertion of 
power to fix arbitrary prices or to exclude 
competitors or, in the alternative, practice 
is shown to have been reasonably related 
to the maintenance or acquisition of du- 
Pont’s position, it has no relevance to this 
case. Plaintiff has not by its attack been 
able to uncover any conduct to demonstrate 
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duPont’s position has been either acquired 
Or maintained by predatory acts. Plaintiff 
has burden of proof in this regard, and it 
has failed to sustain that burden. Cf. United 
States v. Aluminum Co. of America, 2 Cir. 
[1944-1945 Trape Cases { 57,342], 148 F. 
2d 416, 423, 426, 434, 435. 


A ALLEGED SUPPRESSION OF 
SYLVANIA 


Plaintiff claims Sylvania was suppressed 
and failed to name Sylvania as a defendant. 
Plaintiff contends Sylvania was a willing 
collaborator with duPont, the suggestion 
being the two companies joined to exclude 
others. Without attempting to sort out 
conflicting contentions, plaintiff attacks va- 
lidity of the moistureproof license agreement 
and it charges a conspiracy to fix prices. 


A. THE Motlstureproor PATENT LICENSE 
AGREEMENT 


Terms of moistureproof license agree- 
ment of 1933 are not in dispute. Sylvania 
commenced manufacture and sale of mois- 
tureproof cellophane after duPont’s basic 
product patent issued and with the knowledge 
it was infringing that patent. DuPont was 
confident of its patent and, after warning 
Sylvania, brought an infringement action. 
After suit, there followed a settlement of 
the patent controversy. Evidence is the 
resulting agreement, negotiated at arm’s 
length between the parties, constituted the 
entire understanding. Under the agreement, 
duPont granted to Sylvania what was an 
exclusive license under the basic product 
patent, and under certain important process 
patents for the manufacture of the product 
which had issued at that time. The agree- 
ment was limited to the field of moisture- 
proof cellophane~ which was dominated 
by duPont’s basic moistureproof product 
patent. There were no provisions for dis- 
closure of applications or technical informa- 
tion and no commercial provisions relating 
to price, limiting exports or the like. Roy- 
alty rates were set which provided for in- 
creased payments to duPont whenever 
Sylvania’s domestic sales under the patents 
exceeded specified percentages of total do- 
mestic sales of moistureproof cellophane. 


Plaintiff looks to an unsigned memoran- 
dum apparently written by Yerkes, which 
he does not recall, in which it is suggested 
all improvements and patents relating to 
regenerated cellulose coatings should be 
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thrown “into the pot” for mutual protec- 
tion during life of the agreement. It 1s 
suggested this memorandum establishes the 
existence of an illegal closed patent pool. 
To me it does nothing of the sort. ‘The 
particular memorandum deals with a pro- 
posal by Dr. Wallach and suggests provi- 
sions in the agreement which were not 
finally adopted. No “pot,” in fact, existed, 
for many patents were cross licensed only 
for additional royalty and others not licensed 
at all. It was a closed arrangement only in 
the sense the licenses granted were exclusive 
and nobody, not even Sylvania, could make 
moistureproof cellophane without a license 
under duPont’s basic product patent. 


As owner of these patents, duPont had 
right to grant an exclusive license and under 
the cases such a license in no way violates 
the provisions of the Sherman Act. Bement 
v. National Harrow Co., 186 U. S. 70, 94; 
Virtue v. Creamery Package Mfg Co., 227 
U. S. 8, 36-7; DeForest Radio Telephone Co. 
Da UngedeS tates Zion US.) COOMCI A eeNS 
patentee, duPont’s right to license included 
the right to select or reject prospective 
licensees and to prefer one over others for 
considerations within its discretion. Stand- 
ard Oil Co. (Indiana) v. United States, 283 
U. S. 163, 179; See also United States v. 
United Shoe Machinery Co., 247 U. S. 32, 
58; American Equipment Co. v. Tuthill Bldg. 
Material Co., 7 Cir., 69 F. 2d 406, 408; West- 
inghouse Electric & Mfg. Co. v. Cutting & 
Washington Radio Corp., 2 Cir., 294 F. 671 
673; United States v. Parker-Rust-Proof Com- 
pany, et al. [1946-1947 TrapE Cases § 57,431], 
61 F. Supp. 805. 


This agreement contained provisions for 
licensing of certain future patents, but these 
were drawn so as to limit both the number 
of patents and the effect of any future 
licensing. DuPont was obligated only to 
license those patents which related to mois- 
tureproof cellophane and to offer them for 
licensing so long as the basic patents were 
in effect. In addition, duPont reserved right 
to charge additional royalty for significant 
inventions and, in fact, made such charge in 
certain cases. Sylvania, on the other hand, 
was obligated only to offer licenses to du- 
Pont under patents which it might develop 
at a later date which fell within the field 
of the basic moistureproof patent. 


This grant-back, which in actual practice 
involved the licensing of only nine patents, 
was within the rule most recently enunciated 
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in Transparent-Wrap Machine Corp. v. Stokes 
& Smith Co. [1946-1947 Trape CASES 
7 57,560], 329 U. S. 637. The patents which 
duPont received from Sylvania under the 
agreement in no way enhanced duPont’s 
power as to moistureproof cellophane. Syl- 
vania could not have lawfully manufactured 
moistureproof cellophane without a license. 
It used a number of the patents licensed 
under the agreement, which enabled it 
better to compete with duPont. There is 
no proof any one ever requested a license 
under either duPont’s patents or Sylvania’s 
patents to manufacture moistureproof cello- 
phane and was refused a license. 


Legal significance of these facts is made 
clear by Judge Hand’s opinion on the 
remand of the Transparent-Wrap case. In 
considering the possible application of the 
Supreme Court’s caveat as to the possible 
illegality of grant-back provisions, where 
Transparent-Wrap had licensed the basic 
Zwoyer product patent, Judge Hand wrote: 


“In support of this plaintiff argues that, 
when the defendant fortified the monopoly 
of its own patents by acquiring the plain- 
tiffs patents, it secured a ‘double mo- 
nopoly,’ which was an unlawful restraint 
of trade, even though taken by itself the 
acquisition of those patents was lawful. 
The period, to which any such restraint is 
necessarily limited, is that during which both 
the Zwoyer patents and the plaintiff's 
patents will be in existence; for we must 
obviously disregard any period after the 
expiration of the Zwoyer patents, during 
which the plaintiff's patents may remain 
in force. In that period the defendant’s 
control will be precisely the same as the 
plaintiff's would have been, had it not as- 
signed. During what we may, however, 
call the joint period it is true that the 
defendant will have a monopoly, not only 
of the Zwoyer machine itself, but of any 
improvements upon it covered by the plain- 
tiff's patents: verbally, that is a ‘double 
monopoly’; actually that phrase adds 
nothing to the defendant’s control over 
production. No one will be able to use,. 
make or vend the Zwoyer machine without 
its consent, and no one can use, make or 
vend an improvement without using, mak- 
ing or vending the machine improved. 
The defendant’s control over the industry 
will be no greater by virtue of the im- 
provement patents; all it will gain during 
the joint period is a freedom to all the 
improvements to the Zwoyer machine, 
which it would not otherwise have had, 
for its license from the plaintiff termi- 
nated with the contract. 
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“Moreover, even though the plaintiff 
had proved that there were machines 
which some of its own patents cover, but 
which the defendant’s patents do not, the 
record would not be sufficient to raise 
any question of the Anti-Trust Acts. 
That would have shown that during the 
joint period, the defendant would have 
extended its control over the industry; 
but extension, merely as such, would not 
be enough. It would remain possible that, 
while the Zwoyer patents were in exist- 
ence, any putative machines which they 
did not cover, and which the plaintiff’s 
patents did cover, would not be impor- 
tant competitors with the Zwoyer ma- 
chine itself; and it is hornbook law that 
not every restraint of competition is ‘un- 
reasonable’ and that only ‘unreasonable’ 
restraints are unlawful. All this the 
plaintiff should have developed at the 
trial, if we were to pass upon it; upon 
the record as it comes to us, no restraint 
of trade appears—to say nothing of any 
Mnlawial restraint. «2 Cir. lol. Fa -2d 
DOIN GO/ /_ Cit. Gen. SoleeW, S. .63/, men. 
en oo2 WS. 7 o/. 


There is a failure here to show the grant 
back provisions had the restrictive effects 
demanded in the tests laid down by Judge 
Hand. 


Plaintiff has sought to bring the moisture- 
proof license agreement within the holding 
in the Cracking case, Standard Oil Co. (Indi- 
ana) v. Umited States, 283 U. S. 163, and 
other cases which have followed it, con- 
demning patent agreements under which 
dominant members of an industry cross 
license competing process patents in a man- 
ner that restrains trade. The moisture- 
proof patent license agreement was not 
such an agreement and the holding in these 
cases is not in point. 


The license in the Cracking case was a 
cross license of competing process patents. 
There was no product patents involved as 
to the field of the agreement. Royalties 
were pooled, dominant licensors were given 
the right to sublicense each other’s patents, 
and technology was cross licensed as well, 
This fact situation involved wholly different 
considerations than are present, here, under 
an agreement involving merely a one-way 
grant of a license under a basic product 
patent and related process patents with 
strictly limited grant-backs having no re- 
stricting effect. 

Similarly, the National Lead, Line Material 


and Besser cases, cited by plaintiff, are not 
controlling. The National Lead case cross- 
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license went far beyond improvement pat- 
ents and included all patents in the titanium 
pigment field. The Line Material case in- 
volved price fixing under pooled patents. 
The Besser case was not even a cross- 
license case, but involved an arrangement 
between licensees restricting the freedom 
of action of the licensor. 


There is no decision which I could find, 
after long research, which holds a license 
agreement such as the one involved here 
violates the Sherman Act. Granting validity 
and scope of duPont’s basic moistureproof 
patent, it is difficult to show how duPont 
can be held to have restrained trade by 
granting a license which permitted another 
to manufacture lawfully the patented prod- 
uct, when there is no showing that as a 
result of the agreement duPont’s position 
was in any way enhanced or others who 
might have desired a license were precluded 
from entering the field. Cases on which 
plaintiff relies deal with combinations of 
patents under circumstances where the cross 
licensing parties sought to create a position 
of market control beyond that which either 
of them was entitled to through the ex- 
ercise of its own patents. None of the cases 
affect legality of the grant-back provisions 
of the Sylvania license under the tests stated 
by Judge Hand in the Tyransparent-Wrap 
case. 


As patentee duPont had right to fix 
royalties at graduated scales on amount of 
Sylvania’s production. United States v. Gen- 
eral Electric Co., 272 U. S. 476; General 
Talking Pictures Corp. v. Western Electric 
Co., 305 U. S. 124. No limitation of pro- 
duction by Sylvania under its own patents 
existed or is charged. 


In its contentions of suppression of com- 
petition and assertion of monopoly power, 
plaintiff fails to come to grips with fact 
throughout the period that graduated royal- 
ties were in effect, Sylvania’s entire moisture- 
proof production fell within valid claims 
of the broad product patent. The record 
shows Sylvania produced moistureproof 
cellophane utilizing the patent. It was not 
required to pay any royalty if it developed 
types of cellophane not covered by the 
patent. On these facts, there is no au- 
thority to support the contention it would 
have been in any way illegal under the 
Sherman Act for duPont to limit Sylvania’s 
production. The cases are owner of a 
valid product patent may by license restrict 
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production of the licensee to a specified 
quantity, at a specified place. 


As far as this monopoly case is con- 
cerned, evidence is clear the royalty provi- 
sions did not limit Sylvania’s production. 
Sylvania never sold an amount of cellophane 
which exceeded the amount allowed before 
additional royalty was assessed. During 
the period the agreement was in force, it 
could have sold, without paying additional 
royalty, 54,000,000 additional pounds of 
moistureproof cellophane, which would have 
amounted to a 31.4% increase in its do- 
mestic sales. And in all years, its domestic 
sales fell far short of the poundage per- 
missible without additional royalty. More 
than that, its officials testified its plans for 
expansion of production were not affected 
by the royalty provisions of the agreement, 
the company never followed a policy of 
curtailing its production, and the royalties 
did not impair the company’s ability to 
compete. From the evidence Sylvania ex- 
panded and to the full extent of its finan- 
cial abilities. It was not impeded by the 
royalty provisions of the agreement. With- 
out a license it could not have competed 
at all. 


B. THe ALLecep Price AGREEMENT 


Plaintiff originally urged duPont and 
Sylvania fixed prices for plain and moisture- 
proof cellophane. 

To support price fixing charge, plaintiff 
sought to introduce price lists of Sylvania 
which reflected identical prices to those 
charged by duPont and bore identical effec- 
tive dates. DuPont’s objections forced an 
authenticating witness to the stand—Ham- 
burg, Assistant Sales Manager for Sylvania. 
On cross-examination it developed Syl- 
vania price lists were not what they pur- 
ported to be. They were not issued on their 
effective date, but were issued several days 
later. Hamburg testified Sylvania “in every 
instance” first heard from duPont’s price 
lists by picking up copies from customers 
in the trade. 

Specifically, Hamburg said “there is no 
one in our organization, so far as I know, 
that had any inkling of an impending price 
change. That also came through the cus- 
tomers and prospects.” 

When copies of the price changes were 
obtained from the trade by Sylvania, it 
reprinted its own price lists conforming 
the prices to duPont’s prices, and back 
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dated its price lists to the effective date 
of the duPont list. Thus, from cross- 
examination, it was made clear, there was 
no understanding between duPont and Syl- 
vania price identity arose from collusive 
action. 

Testimony of Hamburg was confirmed 
by Sylvania’s President, by its Vice Presi- 
dent in Charge of Sales, and by Yerkes. 
All denied existence of any plan or agree- 
ment or arrangement between the two com- 
panies to fix prices or to charge identical 
prices. 

There is no evidence in the documents 
there was any discussion between the repre- 
sentatives of the two companies looking 
toward any such agreement. The contem- 
poraneous documents show Yerkes desired 
no action be taken which would in any way 
prevent duPont from having complete inde- 
pendence of Sylvania as to prices. 


Evidence shows repeated activity by Syl- 
vania cutting prices below list prices. Many 
different techniques were used by Sylvania 
to depart from its price lists to obtain busi- 
ness by price advantages offered customers. 
It departed from discount schedules. It 
gave wholesale prices for retail purchases 
and shaved prices. 

There could not have been disparity for 
the evidence shows when price differences 
existed between duPont and Sylvania, the 
company with the higher price had dif- 
ficulty selling its product. Indeed, Sylvania 
was forced to bring its prices into line with 
duPont after attempting to charge a higher 
price, because it lost business. In fact, 
price disparities appeared with greater fre- 
quency than plaintiff acknowledges. It is 
not correct they existed only subsequent 
to bringing of this litigation. Not only were 
the terms of sale different from 1941 on, 
during which period duPont had no cash 
discount and Sylvania had a one per cent 
cash discount, a difference of almost one- 
half cent a pound, or $5 per thousand pound 
order, but basic price lists were different 
throughout the year 1947, DuPont made 
many special types of cellophane not made 
by Sylvania. These were “tailormade” for 
specific end uses, and even where price 
identity on the list existed, the value of the 
product for the price paid was greater 
when acquired from duPont. 


Proof fails to show the price conspiracy 
claimed. 
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Plaintiff pointed to a group of patent 
license agreements which it claimed affected 
duPont’s position and demonstrate unlawful 
exercise of monopoly power. Each of these 
patent agreements involves valid patents, 
and it cannot be contended in the exercise 
of lawful rights under valid patents duPont 
was improperly exercising monopoly power. 
Legality of these agreements is not chal- 
lenged. Examination of the various patent 
licenses must be made to demonstrate ab- 
sence of proof as to their effect on duPont’s 
position or of any relation between them 
and the charges of monopolization. 

1. Uttra-VioLter Licut Licensr. This 
agreement involved a non-exclusive cross 
license of conflicting patents. The type 
of film is a high-priced specialty, accounting 
for a negligible volume of business. No 
person is shown to have been denied a 
license under these patents. 


2. Rippon Licenses. The complicated 
story of these licenses pertains to two 
agreements which were in effect from 1937 
to 1940. They concern plain cellophane 
as used in the fabrication of ribbons, a use 
which never accounted for as much as 1% 
of duPont’s business. No evidence appears 
the royalties charged Sylvania for its li- 
censes were unreasonable or limited Syl- 
vania’s production, and no evidence the 
arrangements kept anyone from making 
cellophane ribbons. 


3. ETHYLENE GLycoLt License. This was 
another non-exclusive license and no ex- 
clusionary effect was shown. Sylvania 
needed a license to use ethylene glycol as 
a softener for its cellophane manufacture 
and under the license obtained the right 
and used the patents. No person was de- 
nied a license under these patents. 


4. MaratuHon License. This was a nor- 
exclusive license granted to Marathon to 
permit it to make its own patented and 
competitive cheese wrap using moisture- 
proof cellophane. The license had no re- 
strictive effect upon Marathon. Both duPont 
and Sylvania were free to sell to Marathon. 
The license was in effect for a few years, 
and Marathon operated under it for a 
short time. Marathon was not restricted as 
to supply or prevented from doing anything 
it desired to do. 


5. THe SEALING LIcENSES. These licenses 
were in effect from 1931 to 1936. There 
is no evidence duPont’s licensing arrange- 
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ments extended the scope of the patents. 
Plaintiff criticized duPont for suing an un- 
licensed Sylvania customer under the pat- 
ents, which were held invalid as a result of 
the litigation. DuPont acquired the patents 
in order to protect its customers from in- 
fringement suits, and was obligated to bring 
such suit by its contract with the original 
owners of the patents. In any event, it 
lost the suit, and no evidence exists it 
placed unreasonable restraints upon any- 
one. The agreements soon terminated and 
the inventions in issue were supplanted by 
more modern technology. 


6. INTERFERENCES. The 15 settlements of 
patent interferences arose in the normal 
course of duPont’s business and were made 
in accordance with the rules of the Patent 
Office which declared the interferences in 
the first place. Each settlement was an 
arm’s-length transaction. No evidence shows 
anyone was prevented by the terms of the 
settlement from engaging in any phase of 
the cellophane business. The parties to the 
interferences were concerned with other 
products and other activities. To the extent 
these parties had inventions that related to 
some aspect of the cellophane business, 
duPont received rights under these inven- 
tions. But the evidence shows in many 
instances duPont was prior and would have 
received the rights anyhow, had the inter- 
ferences been litigated through the Patent 
Office. Evidence shows even had the in- 
ventions been awarded to other parties, 
there were no instances where they could 
have been practiced in any phase of cello- 
phane manufacture without rights under 
duPont’s dominant moistureproof patent. 
In most instances the inventions were of 
minor consequence, particularly the group 
pertaining to resin wax compositions. 

7. Tyinc Provisions. The tying situa- 
tions on which plaintiff relies occurred a 
decade and a half ago. It is clear duPont 
as a matter of policy took effective steps 
to prevent any tying immediately after the 
Supreme Court decision in Leitch Manu- 
facturing Co. v. Barber Co., 302 U. S. 458. 
There is no evidence of tying after that 
date. The proof shows implementation of 
the duPont policy. Technical questions are 
present as to whether there was, in fact, 
an illegal tying in any of the instances prior 
to that date. Of greater consequence is 
the fact no actual tying is shown. No evi- 
dence shows anyone was forced to buy an 
unpatented product from duPont by the 
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license of a patent. No evidence shows 
threats being brought to tie unpatented 
goods. here is no evidence the two or 
three instances stressed by plaintiff had any 
effect whatsoever. 

The few license agreements and inter- 
ference settlements are of minor conse- 
quence when judged as a group against 
a whole area of duPont’s patent activity 
over a quarter of a century. Many of the 
agreements were of limited duration. They 
pertain to minor aspects of the business. 
They did not affect an appreciable volume 
of sales, nor do they show any measurable 
effect. The record discloses duPont had 
scores of other licenses and patent rela- 
tionships which, while scrutinized by the 
Government, were given a clean bill of 
health, for they are not challenged now. 
It is difficult to see how the few instances 
to which plaintiff directs its criticism can 
serve to support the contentions duPont’s 
patent practices evidenced the intentional 
predatory assertion of monopoly power. 


4. CONTROL OF DISTRIBUTION 
OUTLETS 


This phase of plaintiff's predatory prac- 
tice case has been difficult to understand. 
Plaintiff offered proof of some distribution 
practice and when challenged conceded the 
practice was normal as a matter of busi- 
ness conduct, as well as lawful. Plaintiff's 
position appears to be since duPont had a 
substantial percentage of cellophane pro- 
duction, any distribution plan adopted would 
have been improper and that its only re- 
course was to sit back and wait for people 
to come to its plant and take away cello- 
phane. DuYPont had to sell the goods it 
made. It had to adopt a plan of distribution. 

Plaintiff sought by an incessant reitera- 
tion of assertions that “this was done to 
promote and maintain a monopolistic posi- 
tion,’ “this was arbitrary treatment of 
customers,” and “this was discriminatory.” 
These claims have not been supported by 
proof. 


In a business involving thousands of 
customers over a period of almost 30 years, 
one would expect in some way at least one 
customer would develop a grievance from 
some real or fancied situation he deemed 
unjust. Plaintiff called no witnesses who 
were customers of duPont. Plaintiff con- 
ceded it had no complaint whatever from 
any customer as to duPont’s treatment. 
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Eleven customers of duPont were cross- 
examined by plaintiff at trial or on deposi- 
tion. Not one suggested his company had 
received anything but fair treatment through- 
out its entire dealings with duPont. 


Plaintiffs proposed findings concentrate 
especially upon duPont’s selective converter 
policy and its discount policy. In the 
former case, reliance is placed upon a single 
exhibit, GX 5047, which outlines the selec- 
tive converter program. That program is 
conceded to be legal, for it entailed little 
more than duPont’s wholly independent 
and lawful exercise of its undisputed rights 
to select the persons to whom it would sell. 
United States v. Bausch & Lomb Optical Co. 
[1944-1945 Trape Cases § 57,224], 321 U.S. 
707; Camfield Mfg. Co. v. McGraw Electric 
Co., D. C. Del. [1946-1947 Trape Cases 
9 57,570], 70 F. Supp. 477. DuPont chose 
to sell through a limited but steadily ex- 
panding number of converters, rather than 
by offering its goods to converters gener- 
ally. In promoting its new and high-priced 
material, it concluded this would enable it 
to select concerns who were interested in 
promoting cellophane and would encourage 
these concerns to give their best efforts to 
the distribution of cellophane. In selecting 
its converters, duPont acted independently 
and not in concert. Such a selective policy 
is a recognized distribution method and 
encouraged by the Department of Com- 
merce in memoranda it has given business 
concerns. 

The master fact revealed by GX 5047 is 
disregarded by plaintiff in its proposed 
findings of fact and in its brief. Given 
legality of this distribution method, its only 
significance can be in terms of intent. 
Plaintiff ignores that portion of the docu- 
ment stating the intent. As the document 
makes clear, duPont entered upon a selec- 
tive converter system because it found this 
essential to compete with the principal 
competitor of cellophane, 


DuPont is charged with executing “ex- 
clusive”’ contracts with some of its con- 
verters, thereby channeling the business of 
the principal converters to itself. Such ar- 
rangements are of course lawful per se 
under the Sherman Act. United States v. 
Bausch & Lomb Optical Co., et al., 45 F. 
Supp. 387, aff’d by evenly divided court 
[1944-1945 Trape Cases 57,224], 321 U. S. 
707 (1944); Appalachian Coals, Inc. et al. v. 
United States, 288 U. S. 344; D. R. Wilder 
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Manufacturing Company v. Corn Products 
Refining Company, 236 U. S. 165; Virtue v. 
Creamery Package Manufacturing Co. and 
Owatonna Co., 227 U. S. 8; Continental Wall 
Paper Co. v. Louis Voight and Sons Com- 
pany, 212 U. S. 227; American Sea Green 
Slate Co., et al. v. O’Halloran et al., 2 Cir., 
229 F. 77; Carter-Crume Co. v. Peurrung, 
6 Cir., 86 F. 439; United States v. Western 
Union Telegraph Co., et al., 53 F. Supp. 
377; Baran v. Goodyear Tire & Rubber Co., 
et al., 256 F. 571; United States v, American 
Can Co., et al., 230 F. 859; 234 F. 1019, app. 
dism. on mot. U. S., 256 U. S. 706; In re 
Greene, 52 F. 104; cf. Camfield Mfg. Co. v. 
McGraw Electric Co., D. C. Del. [1946-1947 
TRADE CASES § 57,570], 70 F. Supp. 477; Fed- 
eral Trade Commission v. Paramount Famous- 
Lasky Corp., 2 Cir., 57 F. 2d 152; Westway 
Theatre, Inc. v. Twentieth Century-Fox Film 
Corp., et al., 30 F. Supp. 830; Whitwell v. 
Continental Tobacco Co., et al., 8 Cir., 125 
F. 454; see United States v. Columbia Steel 
Co. [1948-1949 TrapE Cases J 62,260], 334 
U. S. 495, 524. 

The converter contracts had little effect 
upon duPont’s position. These contracts 
were in effect from late 1938 to January 
1, 1947. They were term contracts running 
for but one year, and terminable by either 
party on 30 days’ notice. Converters shifted 
back and forth between duPont and Sylvania. 
The record shows the exclusivity feature 
of the contracts was more theoretical than 
real. Moreover, duPont did not compel 
converters to sign the promotional con- 
verter or so-called “exclusive” converter 
contracts, and the majority of converter 
contracts had no such provision. 

The evidence shows there were always 
many well qualified converters in no way 
under duPont’s control who effectively com- 
peted by converting Sylvania cellophane, 
and that Sylvania at all times had fully 
adequate converter outlets. The proof is 
clear the volume of duPont’s sales to con- 
verters has been due to the superior quality 
of duPont cellophane, better service, and 
creative selling. 

Plaintiff's attack is principally directed 
against alleged violations of the Robinson- 
Patman Act in the sale of cellophane. This 
is not a litigation to determine whether such 
violations took place. The complex issues 
of cost justification and competitive rela- 
tionships between different categories of 
buyers have not been litigated. Cf. Bruce’s 
Juices, Inc. v. American Can Co. [1946-1947 
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745-746. DuPont sought to comply with ever- 
changing interpretations of this very com- 
plex statute. No intent to violate the 
Robinson-Patman Act was shown. Du- 
Pont’s discounts were reviewed by counsel 
upon the passage of the Robinson-Patman 
Act, and revised in accordance with the 
legal advice. As later interpretation of the 
statute occurred, the discounts were again 
reviewed by counsel, and legal advice was 
again followed. DuPont believed at the 
time both its quantity and functional dis- 
counts have been in accord with the Robinson- 
Patman Act as contemporaneously interpreted. 

DuPont established its discounts to pur- 
chasers before Sylvania had come into 
existence. Quantity discounts followed cus- 
tom trade practice and appeared to be 
within the requirements of the Act. Cf. 
American Can Co. v. Bruce’s Juices, Inc., 
5 Cir. [1950-1951 Trape Cases { 62,796], 
187 F. 2d 919, 923; Minneapolis-Honeywell 
Regulator Co. v. FTC, 7 Cir. [1950-1951 
TravDE Cases J 62,881], 191 F. 2d 786, cert. 
granted, 342 U. S. 940. Functional dis- 
counts were set so different discounts were 
never granted to purchasers performing the 
identical function and hence were within 
the requirements of the statute. Cf. Chicago 
Sugar Co. v. American Sugar Refining Co., 
7 Cir. [1948-1949 Trappe Cases { 62,449], 
176 F. 2d 1, cert. den. 338-U. S. 948. See 
Schniderman, “The Tyranny of Labels’— 
A Study of Functional Discounts Under 
the Robinson-Patman Act, 60 Harv. L. 
Rey. 571. 

Throughout trial, plaintiff sought to sup- 
ply proof of competition between classes of 
purchasers given different functional dis- 
counts by complaints it does not understand 
the difference between a converter and 
fabricator, and since both classes process 
cellophane they must compete. This does 
not supply the non-existent proof a maker 
of cellophane straws or of Christmas tree 
ornaments competes with a maker of cello- 
phane bread wraps or potato chip bags. 
No violation of the Robinson-Patman Act 
can be inferred from different functional 
discounts granted to such disparate enter- 
prises. 

DuPont’s practice prior to January 1, 
1947 of charging a higher price per pound 
on orders less than 500 pounds, which 
plaintiff terms “the price list discount”, 
needs passing consideration. Sylvania had 
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the same discounts, and plaintiff did not 
even attempt to prove a single customer 
ever purchased from one company rather 
than the other because of this pricing 
system. 


Proof of monopolistic effect of duPont’s 
functional discounts is absent. The evi- 
dence is clear Sylvania had the same dis- 
counts, so no advantage was to be gained 
by purchasing from duPont. Again, there 
is no proof any customer ever ordered a 
single pound of cellophane from duPont 
rather than Sylvania because of the exist- 
ence of functional discounts. If such proof 
existed, plaintiff would have presented it. 
Proof establishes quality, service and sell- 
ing effort were controlling factors in the 
struggle for sales. 


The question of duPont’s quantity dis- 
counts, which were in effect from before 
1928 to 1947, was resolved at trial by plain- 
tiff’'s concession it could offer no evidence 
that any duPont quantity discount caused 
any restriction on Sylvania’s production or 
sales. Plaintiff's case as to effect was 
admittedly theoretical and came to grief 
when it encountered the facts. The facts 
are: (1) Sylvania offered the same quantity 
discounts as those currently offered by du- 
Pont; (2) Sylvania sold its capacity; (3) 
the record fails to show an instance in 
which a customer bought a pound of duPont 
cellophane rather than Sylvania because of 
the existence of duPont’s quantity discounts. 


Plaintiff's remaining effort to find some 
competitive effect on Sylvania is the asser- 
tion Sylvania was disenabled “to a sub- 
stantial degree from competing with its 
full effectiveness” because on occasions it 
indemnified purchasers for a loss of quantity 
discount not earned from duPont. Dr. 
Reichel testified Sylvania was able to sell 
its entire output at all times and was usually 
oversold, that on some unspecified number 
of occasions Sylvania did indemnify cus- 
tomers on quantity discounts, but that “it 
didn’t work this way everywhere and it 
was always voluntary with us where we 
would permit it to work or whether we 
wanted the business, see, on that basis.” 
Monopolistic effect and impairment of 
ability to compete cannot be derived from a 
factual situation of a company always sell- 
ing to capacity and in the course of its sales 
choosing of its own free will whether it will 
supply one customer at its regular discount 
rate and another on a more favorable basis. 
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Evidence shows many quantity discount 
customers bought from both suppliers, and 
there is no evidence that all or any measur- 
able part of these ever received anything 
other than the regular quantity discount ot 
each supplier. 

Plaintiff's charges as to the distribution 
aspect of the case are without foundation 
in the record. 


5) EVIDENCE|PEAINT IVS 
IGNORES 


Plaintiff asks a finding duPont through- 
out the 30 years of its cellophane business 
was motivated by a deliberate unlawful 
intent. It points to no single transaction 
to support this contention. It sought to 
draw from normal business conduct infer- 
ences of criminal motive and proof of 
illegal acts. 


As part of this studied tactic, J cannot 
ignore the testimony. Witnesses cannot be 
brushed to one side. 


There were 39 witnesses who testified in 
this case. Of these, 31 were not employees 
of duPont. This group of independent wit- 
nesses was principally made up of business- 
men from many different parts of the 
country. They included alleged potential 
competitors whom plaintiff continues to 
urge duPont sought to prevent from going 
into the business of making cellophane, but 
who testified categorically to the contrary. 
They included converters of cellophane, 
whom plaintiff urges were restricted and 
controlled by duPont, but who testified ex- 
plicitly to the contrary. They included 
manufacturers of flexible packaging ma- 
terials whom plaintiff insists do not com- 
pete with duPont, but who explicitly 
testified to the contrary. They included buyers 
and converters of materials sold in the 
flexible packaging markets who testified 
to conditions in those markets which plain- 
tiff continues to assert do not exist. They 
included three representatives of American 
Viscose who denied charges of suppression 
and conspiracy. Testimony of all witnesses 
is supported by substantial documentary 
proof. 


Witnesses from duPont were called to 
testify as to questions of motive, purpose 
and intent. Testimony of these witnesses 
stood the acid test of cross-examination. 
The principal executive of duPont respon- 
sible for the development of cellophane 
through almost the entire period of the 
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complaint categorically denied plaintif{’s 
charges in general and in particular by 
explicit testimony, and was not even cross- 
examined. One of the leading research 
chemists of duPont responsible for the 
largest group of patents in its cellophane 
portfolio was not even cross-examined. Other 
witnesses such as Mr. Walter Carpenter, 
a chief executive of duPont, during the 
period of cellophane development, were 
examined perfunctorily. 


To reach inferences which plaintiff seeks 
this court to draw from its selected use 
of documentary materials would necessitate 
a determination by this court the testimony 
if these witnesses was false. After months 
of study and critical examination of the 
Record and recollection of seeing and: hear- 
ing these witnesses throughout many long 
trial days, such a conclusion I cannot reach 
with validity. They were not discredited— 
in many instances, not even challenged— 
and such a conclusion is beyond my ken. 


It is impossible to believe over a period 
of 30 years every act of those engaged in 
the development of duPont’s cellophane 
business is tainted by illegal motive, under- 
taken with knowledge of illegal purpose, 
and an urge to achieve monopoly by preda- 
tory practice. This was not the dominant 
motif of duPont’s entire conduct. 


PART II—CAPS AND BANDS 


No Factual Basis Exists for Claiming a 
Violation of §2 as to Caps and Bands 


One tag end of this case remains— 
alleged monopolization of cellulosic caps 
and bands. Plaintiff conceded in response 
to the court’s questions caps and bands 
represent a distinct and separate product 
monopolized, and asserted in effect the 
Government was charging two monopoliza- 
tions, the first of cellophane and the sec- 
ond of caps and bands. While contending 
cellophane and caps and bands are separate 
parts of trade and commerce, it has under- 
taken to mix these two different fields of 
business activity together in the manner of 
the complaint. This leads to confusion. 


DuPont does not make caps. It with- 
-drew from the manufacture at the time the 
complaint was filed. Obviously it could 
not have monopolized caps and has no 
‘monopoly now. 
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DuPont makes bands in one plant at 
Buffalo on two machines. Its production 
accounts for 64.4% of total caps and bands 
production, compared to 84% in 1933. 


There is no competition from imports 
because of a 60% ad valorem tariff which 
has been in effect since 1922, long before 
duPont engaged in the business. 


DuPont, however, encounters intense band 
competition from both Sylvania and Celon. 
Both of these companies have expanded. 
Sylvania has twice as many bond machines 
as duPont. Celon’s percentage of domestic 
band sales in the period when duPont’s 
was substantially declining, grew from 12% 
in 1934 to 30% in 1947, 


Additional effective competition in this 
line of business is offered by manufacturers 
of many other types of secondary closures 
which are functionally interchangeable with 
duPont’s bands and are used by the same 
classes of customers for the same purposes. 
Thirteen different types of competing closures 
are listed in the findings with facts as to 
their uses and the degree of competition. 
Competition as to service, competition as 
to price and competition as to quality 
exist, and shifts of business within the 
various major end uses are proven. The 
relative percentage of business enjoyed by 
the different cellulose band manufacturers 
has varied substantially from year to year. 


Plaintiff concedes absence of price iden- 
tity. Celon’s prices are lower than duPont’s 
in many important segments of the trade. 
All manufacturers are licensed nonexclu- 
sively under the principal patents in the 
art. There are no patent obstacles to manu- 
facture. There is no proof of anyone being 
excluded from the business and no proof 
duPont exercises any degree of control 
over patents, raw materials, distribution 
outlets or the like which would enable it 
to exclude anyone from any phase of band 
manufacture. Alleged potential competitors 
denied they desired to enter the business, 
or ever were excluded. 


Whatever may have been the technical 
reasons that persuaded plaintiff it should 
include a charge of band monopolization 
within its general attack, it is apparent the 
charge of monopolization is without founda- 
tion in fact or in law. 
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tense competition stimulated by creative 
research, the development of new products 
and uses and other benefits of a free 
economy. DuPont nor any other American 
company similarly situated should be pun- 
ished for its success. Nothing warrants 
intervention of this court of equity. The 
complaint should be dismissed. 


CONCLUSION OF LAW 


The facts destroy the charges here made. 
There has been no monopolization or con- 
spiracy or combination or attempt to 
monopolize shown. The record reflects not 
the dead hand of monopoly but rapidly 
declining prices, expanding production, in- 


[67,634] Samuel Miller, Inc. v. Toback. 


In the Supreme Court of Kings County, State of New York. Special Term, Part I. 
130 N. Y. L. J. 1472. Dated December 16, 1953. 


New York Fair Trade (Feld-Crawford) Act 


Resale Price Maintenance—Injunctions—Grounds for Vacating—Non-Enforcement of 
Prices.—Motions of retailers to punish a non-signer for contempt for violation of a consent 
decree enjoining the sale of commodities below their minimum resale price, and the motion 
of the non-signer to vacate the decree on the grounds that there has been a general break- 
down of the attempt to fix prices and that the commodities are commonly sold at below 
the minimum price by others, including the retailers, are held in abeyance pending the 
receipt of a master’s report as to the existence of effective pricing agreements for the com- 


modities involved. 


See the Resale Price Maintenance Commentary, Vol. 2, § 7359; State Laws annota- 


tions, Vol. 2, J 8604.817, 8604.83. 


For the plaintiff: Abraham Sarason, Brooklyn, N. Y. 


For the defendant: Baer, Marks, Friedman, Berliner and Klein, New York, N. Y. 


[Breakdown of Fair Trade Price 
Enforcement Alleged| 


ARKwRIGHT, Justice [Jn full text]: Plain- 
tiffs move to punish defendant for contempt 
for violation of an injunction, dated Sep- 
tember 26, 1950. The defendant cross-moves 
to vacate the injunction. The decree was 
entered by consent after an action was coni- 
menced by the plaintiffs, who are retail 
druggists, to compel the defendant, also a 
retail druggist, to comply with the price 
fixing terms of a “fair trade” agreement 
made by the retailers with distributors of 
drug products. The defendant was not a 
signatory to the price fixing agreement but, 
relying on advice of counsel, consented to 
the entry of the injunction in plaintiffs’ 
favor. The plaintiffs assert that the defend- 
ant has willfully violated the provisions of 
the decree by offering for sale and selling 
commodities which were below the mini- 
mum resale prices stipulated in the fair 
trade contracts entered into pursuant to the 
Feld-Crawford Act (sec. 369-a, General 
Business Law). This, the defendant does 
not deny, but asserts that there has been 
a general breakdown of the attempt to fix 
these prices and that the commodities are 
commonly sold at below the minimum price, 
and that it would be inequitable to hold him 
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to the injunctive decree under these cir- 
cumstances, especially when the plaintiffs 
themselves are selling at prices below the 
fixed price. Injunctions have been denied 
where price cutting was so general and 
long continued as to indicate that the rights 
under the statute and the price fixing agree- 
ments have been waived or abandoned (see 
Calvert Distillers Corporation v. Nussbaum 
Liquor Store, Inc., 166 Misc., 342, 346; Auto- 
motive Electric Service Corporation v. Times 
Square Stores Corp’n, 175 Misc., 865). It 
would therefore seem reasonable to permit 
one to be relieved of the injunctive provi- 
sions where it is shown no price fixing agree- 
ments exist (Office Machine Dealers Ass’n of 
New York v. Tytell Typewriter Co., Inc., 
[1948-1949 Trape Cases § 62,514], 95 N. Y.S., 
2d 205). The question as to the existence 
of effective price fixing agreements respect- 
ing the sale of any of the commodities 
bearing the trade marks or names contained 
in the injunction cannot be determined 
without a hearing (see Blumenkrantz v. 
Berner’s Pharmacy, Inc., 277 App. Div., 843). 
This matter is therefore referred to an offi- 
cial referee to hear and report. The deter- 
mination of both motions will be held in 
abeyance pending the receipt of the report. 
Settle order on notice. 
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ANTITRUST CONSENT DECREES 


Artificial eyes 
Mager & Gougelman, Inc. (DC IIl.; 1952) { 67,233 
Aspirin 
General Aniline & Film Corp. v. Bayer Co., Inc. 


ONG Yo -Ct. of App: * 1953) "G7,592 
Automobile financing 
Chrysler Corp. (DC Ind:; 1953). _ § 67,438 
Ford Motor Co. (DC Ind.; 1953). . { 67,437 
Generate oross: Corps (DCI 1952) a NO e4F 
Automobile manufacturer 
General Motors Corp. (DC IIl.; 1952). . _... § 67,324 


Batteries, used and salvaged lead 
Ass’n of American Battery Mfrs. (DC Mo.; 1953). ¥ 67,631 


Bearings 
Norma-Hoffmann Bearings Corp. (DC Ohio; 1953) 67,523 


Binding of books 
Library Binding Institute (DC N. Y.; 1952)...... {] 67,289 


Braking systems 
Bead Aviation Corp, (DC Ny ¥a5 1953)... ” 
; Lane A Pe Oy ... Jf 67,583,.67,591;:67;6001 


Carbon dioxide 
Pana, Carbonic (Corp. (UCN. ¥.7 1952)... _. § 67,248 


Condensers, variable 
General Instrument Corp. (DC N. J.; 1953)...... 67,574 


Corrugated metal sheets 
Republic Steel Corp. (DC Ohio; 1953) {| 67,510 


Credit association 
Allied Florists Ass’n of Illinois (DC Ill.; 1953) {] 67,433 


National Retail Credit Ass’n (DC Mo.; 1953)..... {67,608 
Culvert manufacturers 

Republic Steel Corp. (DC Ohio; 1953) { 67,510 
Dairies 

Bardem iG: I TM LOSS) 0 es. -... § 67,441 


Daylight fluorescent devices and materials 
Switzer Brothers, Inc. (DC Cal.; 1953)... . 67,598, 67,605 


69,036 Antitrust Consent Decrees 


Dentures 

Luxene,ncs (DC IN. TYS;41952)4 eer eee { 67,325 
Electrical equipment 

General Electric: Co CD CANS 5153) ae {67,585 

Westinghouse Electric & Manufacturing Co. (DC 

NucJid TOSS) wee cr ct. «ute 2 eee Se { 67,901 

Fish wholesalers 

Stern Fish. Co. (DC Pat. 1952)" oe ee {| 67,319 


Flower wholesalers 
Allied Florists Ass’n of Illinois (DC IIl.; 1953).... {| 67,433 


Foreign manufacturers 


Norma-Hoffmann Bearings Corp. (DC Ohio; 1953) { 67,523 
United Engineering & Foundry Co. (DC Pa.; 1952) {[ 67,378 


Fruits and vegetables 
Boston Market Terminal Co. (DC Mass.; 1953)... § 67,611 


Glass fiber products 
Owens-Corning Fiberglas Corp. (DC Ohio; 1951) { 67,206 


Grocery carts 
‘Lelescope, Carts-Inca(DG Mov 1953). en = aa ee Oo 


Hard building materials 
Gofi-Kirby Co."GDC. Ohio 1953). { 67,584 


Heating supplies 
Northern Cal. Plumbing & Heating Wholesalers 


mssin, (DC.Cals 1953) 52 nr { 67,563 
Hosiery, elastic top 
Mavis-Cox, (DEAN Yo31952 0, | ee ee { 67,403 
Ice 
Liqiid:Garbonice! Corp. (GDGiNy YeoLo52) eee a {| 67,248 


New Orleans Ice Delivery Corp. (DC La.; 1952)... § 67,252 


Lead, salvaged and used batteries 
Ass'n of American Battery Mfrs. (DC Mo.; 1953). 67,631 


Leather glove manufacturers 
Nat’l Ass’n of Leather Glove Mfrs., Inc. (DC N. Y.; 
1953) esos ooh ot ars oi cae jr ae { 67,623 


Linen suppliers 


Central Coat, Apron & Linen Service, Inc. (DC 
Connes 1952) ssc.0t5 ble eee ee eo {| 67,394 


Milk delivery 


H. P. Hood & Sons, Inc. (DC Mass. ; LOS 2 ed, F {| 67,404 
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Motion pictures 


Howard Mughes (Ur S--Sup Ci 1992) Ae {ie7,213 
Peo ews celine (NG CY enh OO2 Vere tu a « {G7 228 
Paramount Pictures, Inc. (DC N. Y.; 1952) { 67,254 


pcine Chain Theses: Inc. (DCN. Yer1952)., . .. 967,237 


Newspaper advertising 
Mansheld Journal Co. (DC Ohig71952) ....5 ez LO 


Outdoor advertising 
Outdoor Advertising Ass’n of America, Inc. (DC 


BE POS 2 eae INS) ay, od eg A in DO, eee { 67,341 
Phonograph records 
Decca Recards aac WGN AY. 1952). hae aap 1 67,402 
Plumbing and heating suppliers 
Northern Cal. Plumbing & Heating Wholesalers 
Ass a (DC (Gals: 1953)... ae eas ie ee { 67,563 
Reno Merchant Plumbing & Heating Contractors, 
Pac (CAN eve 1OS2) Oho OF, SOM Ue ee TAL 5 { 67,361 
Printers’ roller manufacturers 
Nata Assn cot, Printers’ «Roller —Mirs., Inc. (DC 
NEA erm DONE ee ct rg ck, dae eget ea J 67,504 


Printing supplies 
Western Newspaper Union (DC N.Y.; 1953)..... J 67,557 


Retail credit association 
National Retail Credit, Assn (DC Mo. ; 1953) ..... {| 67,608 


Rolling mill machinery & equipment 
United Engineering & Foundry Co. (DC Pa.; 1952) { 67,378 


Sanitary brass goods 
Briggs Manufacturing Co. (DC Mich.; 1953)..... § 67,603 


Street lighting equipment 
General Electric Co. (DC Ohio; 1952). .2.0...... q 67,291 


Theatre circuit 
Schine Chain Theatres, Inc. (DCN. Y.; 1952).... ] 67,237 


Tractor cabs 
Beannc Distsabutors Co, COC Mow 1953)... { 67,595 


Used batteries and salvaged lead 
Ass’n of American Battery Mfrs. (DC Mo.; 1953). { 67,631 


Watch case manufacturers 


Watch Case Mirs. Board of Trade, Inc. (DC N. Y.; 
hypo ona hat. cy, da { 67,422 
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ATTORNEY GENERALS’ OPINIONS 


California 
Wine an “article, product, commodity, or thing of value” 
Opinion of February 6, 1952, °°. ae {PR TIN MO7IZ32 
Kentucky 
Premiums given to stimulate sales not violation of law 
Opimion: of. October:>, 1953;2- 7) oe q 67,589 
Michigan 


Sales to State and political subdivisions thereof not 
exceptions to Fair Trade Act 
Opinion-of January 17, 1957> 6 se eee wm a Greco 


Minnesota 
Fair Trade Act not applicable to sales by Navy and 
Post Exchanges 
Opinion of October 1451953. 4392 { 67,590 


Inducements to buyers to sever relations with present 
suppliers are lawful under State law 


Opinion of November 7, 1952...2....)... esheeue J 67,362 


Non-signers of fair trade contracts obligated to main- 
tain price provided in contract 
OpintonseipDecenvber=10 S195 75. a eee 7 67350! 


Price differential between retailer using corporate 
chain’s name and the chain itself 


Opinfoncef September 255-195 20.4. 2 shaeenes { 67,343 


Sales slip given for redemption legal unless expressly 
prohibited by contract 


Opinion of September 30, 1953.... 7. . { 67,581 


Utah 


McGuire Act gives Utah Trade Commission right to 
enforce fair trade law against violator whether in 
interstate commerce or not 


Opinion, of February 1601953"... ..... § 67,446 


Sales below cost to meet price of competitor 


Opinion’ of Decemiber 391952". ane eee ] 67,410 
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FEDERAL TRADE COMMISSION CASES 


Advertising book as “free” 


Book-of-the-Month Club, Inc. (CA-2; 1953) { 67,435 
Advertising, false 

Carter Productss Ince (GA-O1O53 ie, oe at sn ene. {07 421 

C4 Howard, taunismensG os (Cao 152s 0/200 

Liggett & Myers Tobacco Co. (DCN. Y.; ira SOs, 377 

Liggett & Myers Tobacco Co, (CA-2; 1953). { 67,486 

National Health Aids, Inc. (DC Md.; : 1952) ee fe | 67,365 
Bleach cream 

National Toilet Co. (CA-7; 1952) P.11'67,396 


Brokerage fees 
Independent Grocers Alliance Distributing Co. 


fC ZoR Chere REST DPB a Oe ted Nil elle i ag det oe {| 67,479 

Civil penalty 

Thomas Management Corp. (DC Ill.; 1952). eer aot 
Commission’s jurisdiction 

iyencenstemrn Ce A=9-1952)-* AO, he Ay PEREGO e224 
Deceptive sales practices 

Wensumersioales Corps (CA-2:11952)7. 00) Ay Rela 67,316 
Drugs 

Koch (CA-6; 1953) ene eta oe | O70 20 
Evidence to support Commission’s findings 

New Standard Publishing Co. (CA-4; 1952)...... § 67,222 

Oregon-Washington Plywood Co. (CA-9; 1952) { 67,217 

Rheodes-Pharuacal. Comtne(CA-Z; 1953). ogee. .., 107,007 


Exclusive dealing contracts 
Automatic Canteen Co. of America (CA-7; 1952)... § 67,211 
Motion Picture Advertising Service Co. (CA-5; 


1952) {] 67,240 
Motion Picture Advertising Service Co. (U. ig? Sup. 
OSS Rae Bh ao len Seal $3 _ J 67,426 
Labeling of wearing apparel 
Mary Muffet, Inc. (CA-2; 1952). 1 67,223 
Medical preparation 
Carter Products, Inc. (CA-9; 1953) _... § 67,421 
Rhodes Pharmacal Co., Inc. (CA-7;-1953) ... {| 67,607 
Misrepresentation 
Peitler (CA-02 1953) 20. hia v nae _... § 67,434 
Koch (CA-6; 1953) a eee Ol gd20 
Rhodes Pharmacal Co., Inc. (Cae 7: 1953) ae | 67,607 
Zitserman (CA-8; 1952) Siete hae ee 8 ELE { 67,390 


69,040 Federal Trade Commission Cases 


Order set aside on appeal 


Carter. Products, Inc) (CU. SiSup. Cta;1953) ene q 67,582 
Post card and form letter misuse 

Dejay Stores, lncy (CA-2351 9592) ey ae eee {| 67,407 

Rothschild (GA=7)1902))05 ae + wicnet, Pu OF OC 


Price discrimination 
Automatic Canteen Co. of America (CA-7; 1952).. § 67,211 
Automatic Canteen Co. of America (CA-7; 1952).. {| 67,239 
Automatic Canteen Co. of America (U.S. Sup. Ct.; 


VOSS )i ig cms cee: 20 gdpticet pacino nee eae one { 67,503 
BaF. Goodrich Cos( DC Dy Gul 957 2. eee {| 67,367 
Minneapolis-Honeywell Regulator Co. (U. S. Sup. 

teSWO5Z) ox. oe os ee Oe ee ee { 67,384 

Ruberoid Co. (U.S _ Sup. Cia O52) ac eke {67,279 
Quantity discounts 

B. F,.Goodfich- Co. (DC Dy Gi 1952 a eae { 67,367 
Sale of lottery devices 

Bee Jay Products, Ine: (GA-10; 1053) sie oe ee { 67,491 

Bork, Manufacturing Co.(CAc0 5 1952 eae eee { 67,225 

Colon (CA-2; 1952) oe dohen se easier oe ere {| 67,203 

Consolidated “Manufacturing Cori(GA-Ae 1952) ann HOs 049 

Bertier a(C A-9551953 : emer ee tat ois eee ee {| 67,434 

Hamilton Manufacturing Co, (CA-Da@salO52) fe S¥OA216 

ievehitenstein (GA-97 61952 ae on) ete eee {| 67,224 

U.S, Printing & Novelty Com(CA-DeC21953 a O7.002 

Litsermann (GAGS Sel 952 ye tats een? ee ene { 67,390 
Skip-tracer methods 

Bennett (CA-D. @ipulO52 )h notegiene) Prete. { 67,372 

Bernstein (GAL HO52)" 1 een et ee ee { 67,417 
Trade name 

Uns: Navy Weekly Incs (CA-DC751953) meee {67,511 
Unfair methods of competition 

Bee. Jay, Products; Inc, (CA-10 1953)e" a er os { 67,491 

Gay iGamies. lnc. .CGA=IU TL OSGeo on = eee cee { 67,478 

Motion Picture Advertising Service Co. (CA-5; 

1052) 5 te Ae eh ay one es er { 67,240 
Motion Picture Advertising Service Co. (U. S. Sup. 

Ct 1953)" Le ee tee {| 67,426 


Women’s wearing apparel 
Mary Muffet, Inc. (CA-2-1952) 5) = #oeeieaeaa { 67,223 
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ROBINSON-PATMAN ACT CASES 


PRICE DISCRIMINATION PROHIBITED—Sec. 2(a) 


Act applicable only where requisite effect upon com- 
petition is present 


Nat’l Used Car Market Report, Inc. v. Nat’l Auto- 


mobile Dealers Assn: GDCiDs Grp 1951) ge): { 67,369 
Action dismissed because sales not made in interstate 
commerce 
Shlomchik v. Hygrade Bakery Co. (DC Pa.; 1953) 
aay 5 Ce ae yd hn Beret UA itt i oa J 67,632 


Action to collect unpaid notes denied 
United Cigar-Whelan Stores Corp. v. H. Weinreich 
aye, RO IN a e997 es eg en toe ions {] 67,234 


Action upon a liability created by statute must be 
brought within six years 


Reid v. Appleton-Century-Crofts, Inc. (DC Ohio; 


TOUS ee re a a Oy Cee 7 67,555 
All price differentials prohibited 
eC yy. Ruberoid Cor (WU, Sisupiet- 9 1952). 9. a. q 67,279 


Allegation should inform defendant as well as court 
the nature of actions 


Danko +. Shell Oi, Co. (DG N: ¥u5, 1953) ao... {| 67,616 


Claims under sections 2(a), 2(e), and 2(f) stated in 
same count 
Kainz v. Anheuser-Busch, Inc. (CA-7; 1952)... § 67,221 


Constitutional limitation concerning varied prices 


Mead’s Fine Bread Co. v. Moore (CA-7; 1953)... {[ 67,630 


Decree entered at insistence of private litigant is as 
binding as one sought by government 


UW Sev borden (co, COC Ml f90G)" 6. ee { 67,461 


Dismissal of counts in complaint 


Nat’l Used Car Market Report, Inc. v. Nat’l Auto- 
mobile Deafers Ass’n (CA-D. C.4 1952)....... J 67,370 


Failure to allege sufficient facts 


Meter Management, Inc. v. Consolidated Edison 
OraNyay eyliic (ICN ave O92) ee as { 67,305 


General requirements of complaint 


Metropolitan Theatre Co. v. Warner Bros. Pictures, 
Erie s(DGAN a VAIO SZ Wat ht se Ate BoM ben { 67,304 


Interstate commerce 
Lloyd v. United Liquors Corp. (CA-6; 1953).... | 67,469 
Sears, Roebuck & Co. v. Blade (DC Cal.; 1953)... {| 67,475 


69,042 Robinson-Patman Act Cases 


It is improper to remand case where appellate court 
held pleadings sufficient 


Kainz v. Anheuser-Busch, Inc. (CA-7; 1952).... { 67,245 


Judgment dismissing complaint and reversing order 


FTC v. Minneapolis-Honeywell Bee ue nan, io: 
(WES Sups Ste i952, eee ae aN . § 67,384 


Justification by economic and business considerations 


Balian Ice Cream Co., Inc. v. Arden Farms Co. 
(DC i Calie 1952) ate ee {| 67,266 


Local effect of discrimination 
Mead’s Fine Bread Co. v. Moore (CA-10; 1953)... § 67,630 


Names and addresses of persons receiving benefits to 
be included in complaint 


Danko v. Shell Oil Co. (DC N. Y. #1953) .. .. § 67,616 
Occurrence of two sales must be established 
U. S;wi Borden. Gos (DGAILY-1953,) ae ieee oe {| 67,461 
_ Ownership and control does not destroy buyer-seller 
relationship 
Danko v. Shell Oil Co. (DC-Nz Yo; 1953) 005 oF { 67,616 


Person charged with price discrimination must be 
engaged in interstate commerce 


Dankorv./Shellk@illGo, (DEIN. Y= 19937 pOcolG 


Presentation of new theory of defense unwarranted 


= Automatic Canteen Co. of America v. FTC (CA-7; 
1952) Me Nowe. Came Sead i Ossaoo 


Price discrimination must substantially lessen com- 
petition or tend to create a monopoly 


BFGoodrich, Coava FLCC DG: Deu 195205 aS 67367 


Prior action between parties where no monopoly found 
bar to summary judgment 
Reid v. PAs and Co., Inc. (DC Ohio; 1953) 
eA secal. See tect ail ae beet {| 67,624 


Proof of damages 
B. F, Goodrich Co. v. FTG“(GA-Ds G¥ml953) ie. 81621535 


Provisos for meeting competition in good faith 
FIC v.. RuberoidiCor(U >. .otp. Gta 52 yma {| 67,279 


Quantity-Limit rule 
Bia. Goodrich Co.y, FTC (Guy Ge dO52 ys ai6/o67 
B. F..Goodrich Co. vy -PIC (CAND Ue 1953)s, earoreoos 


Sales at prices lower than those exacted elsewhere 
Mead’s Fine Bread Co. v. Moore (CA-10; 1953). . § 67,630 


Robinson-Patman Act Cases 69,043 


Sufficiency of allegation concerning effect upon com- 


petition 
Nat’l Used Car Market Report, Inc. v. Nat’l Auto- 
mobile Dealers Ass’n (DC D. €C.3 1951)... 9 67,369 


Summary judgment barred due to existence of triable 
issue of fact 
N. Y. Credit Men’s Adjustment Bureau, Inc. v. 
Bruno-New York, Inc. (DC. N. Y.;-1953)..... { 67,518 


Treble damage suit 


Metropolitan Theatre Co. v. Warner Bros. Pictures, 
Sa LOG a Gy N92 Nis ane. 2 a, dee { 67,304 


Treble damage suit as a class action 
Kainz v. Anheuser-Busch, Inc. (CA-7; 1952).... { 67,221 


MEETING COMPETITION—Sec. 2(b) 


Buyers knowingly to inducing or receive price dis- 
crimination 
Automatic Canteen Co. of America v. FTC (U. S. 
SUP a Cts 1953 eslon ey igarceseet dyn iamiconile ie: { 67,503 


Meeting competition in good faith is complete defense 
Reid v. petit and Co., Inc. (DC Ohio; 1952) 


A SNES ee Be ee | 67,428 
BROKERAGE COMMISSIONS—Sec. 2(c) 
Counterclaim 
eee News Co. v. Curtis uD eae Co; 
(Wie TS OWS 3) AOS 2s ae ayt at oe o WOmoae 
Transactions on behalf of buyers instead of sellers 
Independent Grocers Alliance Distributing Co. 
Tost ot KE COS A Le Ree ee an ny Pee | 67,479 


PAYMENT FOR SERVICES AND FACILITIES 
FURNISHED BY CUSTOMER—ADVERTIS- 
ING ALLOWANCES—Sec. 2(d) 


Contributions to salaries of customer’s employees 
United Cigar-Whelan Stores Corp. v. H. Wein- 
reich oe ane. 4 DC Ny Y.7 1952) 5 = . ) 67,322 


Plaintiff has right to sue for damages whether or not 
public interest is affected 
Reid v. Doubleday and Co., Inc. (DC Ohio; 1952) 
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FURNISHING ADDITIONAL SERVICES 
OR FACILITIES—Sec. 2(e) 


Violations need not appear on face of contract 
United Cigar-Whelan Stores Corp. v. H. Wein- 
reich Co.o1né, (DCaNe V¥.55 1957) hprereannne {62,022 


UNLAWFUL TO INDUCE OR RECEIVE 
DISCRIMINATION—Sec. 2(E) 


Liability of buyer 
Automatic Canteen Co. of America v. FTC (CA-7; 
1952), “Stee Po al ee i CORT eg eee q 67,211 


UNLAWFUL TO BE PARTY TO 
DISCRIMINATION—Sec. 3 


Allegations in general terms of statute insufficient 
Nat'l Used Car Market Report, Inc. v. Nat’l Auto- 


mobile Dealers:Ass ne(DGs ae 4 195) eee { 67,369 
Nat'l Used Car Market Report, Inc. v. Nat’] Auto- 
mobile Dealers. Assin. (CA-D1G2,,1952)\ ine, { 67,370: 


Suit for civil damages and injunctive relief 


Metropolitan Theatre Co. v. Warner Bros. Pictures, 
Inc (DEAN Yas 1052) te Re ne ae eee { 67,304 


Treble damage suit 
Balian Ice Cream Co., Inc. v. Arden Farms Co. 


(DC Call: 1952)... 4) eee Gc 
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STATE FAIR TRADE ACT CASES 


MILLER-TYDINGS AMENDMENT TO SHERMAN ACT 
one Fair Trade Act void; enacted prior to Miller-Tydings 
Act 
Grayson-Robinson Stores, Inc. v. Oneida, Ltd. (Ga. Sup. 
Cte O53) eee es ates ee ne 
Injunction against non-signer ~ 
Sunbeam Corp. v. Charles Appliances, Inc. (DC N. Y. 
ASP) Vimhge? 28 ie he ae cin ok lc Tn We, le ne Sok ana ’ 467, 613 
Judgments against non-signers vacated 
Johnson & Johnson v. Weissbard (N. J. Sup. Ct.; Lek . § 67,450 
Burroughs Wellcome & Co. v. Weissbard CNeesup: Ct.; 
10 53) See eee Pe fae cn See ae = Se ee ee Pe ke { 67,450 
Legend on invoice as fair trade contract 
Hoffmann-LaRoche v. Weissbard (N. J. Super. Ct.; 1952).. § 67,258 
Johnson & Johnson v. Charmley Drug Co. (N. J. Super. 
CEES O52 RM SAMRES RISTO ee NS WF 7 EE ARR EOE SIRS LED 1 67,258 
Limited immunity from Sherman Act granted 
Hoffmann-LaRoche, Inc. v. Weissbard (N. le nal Gie1953) 6 7449 
Masters, Inc. v. Sunbeam Corp. (DC N. Y.; 1952 x dt { 67,399 
Non-signers in interstate commerce not bound 
Johnson & eae Vv. Sa Derive: Ces, GN, ie Sey, (Cikg 
1953) oe ee ie Ee CORE an a 7 67,448 


Purpose of Act to ow retail price eee 
Sunbeam Corp. v. Payless Drug Stores (DC Cal.; 1953).... 67,492 


McGUIRE AMENDMENT TO FEDERAL TRADE 
COMMISSION ACT 


Complaint dismissed against non-signer 


Hoffmann-LaRoche, Inc. v. Weissbard sr Jesup, €ie vee) 


IVE. TREC. . § 67,449 
Coveuitionalts of AGE 
Eli Lilly & Co. v. Schwegmann Bros. Giant Supermarkets 
CGF 4351 953;) oh yee Aa ee aoe AER rey LM Pe ED, OL { 67,409 
Schwegmann Bros. Giant Supermar kets v. Eli Lilly & Co. 
CARS 1053 gras ee apt pee er Res Bn ae Eee e oe J 67,516 
Due process of law aie dlesAvon of lecialative power 
General Electric Co. v. S. Klein on the Square, Inc. (N. Y. 
Sip GEE 9S 3) TALES een ey eer a OL he iad sa J 67,443 
Effect on interstate sales 
Sunbeam Corp. v. MacMillan (DC Md.; 1953)........... q 67,451 


Enforcement against non-signers of contracts entered into after 
enactment of Act 
Sunbeam Corp. v. Central Housekeeping Mart, Inc. ee 
SU Pere Ce lO G2 eae he ey bre ee aay eae fea 379 
Enforcement against non-signers ae Ciliorils Bair PralecA 
CaleDala Cosversav-On Dauecw ines (Calesup, Cts: 1983). J 67,459 
Enforcement of Utah Fair Trade Law against party ee interstate 
commerce 
OpinionsowmAttorney, General eeu a7 90) -ceen eee. J 67,446 
Georgia Fair Trade Act void; enacted prior to McGuire Act 
Grayson-Robinson Stores, Inc. v. Oneida, Ltd. (Ga. Sup. 


(CERT OSS Pre es ee eee Heo Cleon poe ce thane Futon J 67,442 
Immunity from antitrust action granted under Act limited 
Masters, Inc. v. Sunbeam Corp. (DC N. Y.; 1952)...;.... J 67,399 


Legitimate practice not made illegal by Act 
Seagram-Distillers Corp. v. Block (Md. Cir. Ct.; 1952).... 67,381 


69,046 ~ State Fair Trade Act Cases 


Manufacturer’s agreement with wholesaler to fix consumer price 
Sunbeam Corp. v. Payless Drug Stores (DC Cal.; 1953).. {] 67,492 


McGuire Act not retroactive 
Johnson & Johnson v. Charmley Drug Co. (N. J. eee Ce: cs 
953) .... § 67,448 


Hoffmann-LaRoche, ‘Inc. v. Weissbard (N. J _ Sup. Ct; 1953) { 67,449 


Miller-Tydings provisions not completely elated 
Sunbeam Corp. v. Payless Drug Stores (DC Cal.; 1953)... § 67,492 


New York Fair Trade Act applicable to interstate mail order 


sales 
Raxor Corpis., Goodya( Nie Yoestp eG thm? os) mea enne se WW OLAS 
Non-signer provision of Minnesota Fair Trade Act effective 
@piniontot Attorney General seas ee EAS SECO Sor 


Non-signer provision of Oregon Fair Trade Act validated by 
McGuire Act 
Federal Cartridge Corp. v. Helstrom (Ore. Cir. Ct.; 1952).. § 67,366 


Product not in public interest 
Lionel Corp. v. Grayson-Robinson Stores, Inc. (N. J. Super. 
Ctiv 19933) 2A yacec Mee ora eee See a ee eee {| 67,529 
Refusal to enjoin non-signer prior to federal court decision 
Calvert Distillers Corp. v. Robilio (Tenn. Sup. Ct.; 1953).. § 67,540 
Vacation of injunction after passage of McGuire Act 


Sunbeam Corp. v. Charles Appliances, Inc. ADs N. ne 
LOSS) rere he ee ee ary ee ens ae Se | LO 61s: 


CALIFORNIA 


Enforcement of contract as to non-signer legal whether inter- 
state or intrastate 
Cal-Dak Co. v. Sav-On Drugs, Inc. (Cal. Sup. Ct.; 1953).. { 67,459 
Foreign corporation may institute enforcement action 


Sunbeam Corp. v. Grayson-Robinson Stores, Inc. (Cal. 
Super, Cts.1953) SL ee ar et ee eee oe J 67,499 


Injunction denied when sufficient evidence was lacking 
Masters Mart, Inc. v. pues Court (Cal DistanGtaon 
ADD 21952) NOY, ice Bry 6 Soe Nam gaan Ng eee .../ 67,411 


Liquor fair trade law ent oreeable against non-signer 
Hawkins v. California Board of ek arse (Cal. Super. 
Cts lO52)\ eee ae . § 67,265 


Non-signer who actively mittee Sees to brokh ce telat con- 
tract unprotected from suit for unfair competition 
Sunbeam Corp. v. Payless Drug Stores (DC Cal.; 1953).. § 67,492 


Proof of interstate commerce prior to enjoining non-signer 
Miles California Co. v. Benatars (Cal. Super. Ct.; 1952)... § 67,226 


FLORIDA 


Constitutionality of Fair Trade Act 
Sunbeam Corp. v. Chase & Sherman, Inc. (Fla. Cir. Ct.; 
1953) 04 chk cee Vega. terstee oerk. eee oe oe. Wegener 1 67,524 
Temporary injunction denied upon authority of previous cases 
Miles Laboratories, Inc. v. Eckerd (Fla. Cir. Ct.; 1953)... 9 67,533 


GEORGIA 


Constitutionality of Fair Trade Act 
Grayson-Robinson Stores, Inc. v. Oneida, Ltd. (Ga. Sup. 
Cts 1983) 02. Wht ee a Se a eral pea Oe cet { 67,442 


State Fair Trade Act Cases 69,047 


ILLINOIS 


Defenses against charges of fair trade violations 
Sunbeam Asus? v. Central Sg ee: Mart, Inc. (Ill. 
Super. Se) OS) tani tue Rit an Vote eo nn op ame an q 67,379 


Enforcement ei ‘fair- trade prices ear a non-signers 
Sunbeam Corp. v. Central Housekeeping Mart, Inc. (Ill. 
SUD Gee ca DZ.) Aen ee Renne ese, orth Van: Pang ee a { 67,379 


Fair trade law unenforceable as to government exchanges 
Sunbeam Corp. v. Central ei de Mart, Inc. (Ill. 
Supe eGucme D2 Meee Ne onl ae ey i ce gt ees: J 67,379 
Jurisdiction of federal court to BICree Siac Fair Trade Act 
where no diversity of citizenship 
Hopkinssys Waco. Products. Inc, (OC@ellt 1052) fa .. J 67,397 
Alan’s Sales Engineers, Inc. v. Hopkins (DC Ill; 1952).... 67,397 
Jurisdictional amount required for federal court to enforce State 
Fair Trade Act 
Calvert Disiilers.Gorp, wv. Rosen (DO Mi Wo53e | ee 07,047 
Proof of monetary damage 
Sunbeam Corp. v. Central ie ane ViatetemsliGen (CNUs 
Super Cte. O52) ee raeeee ester cr. ep Sak: Cee meme eRe { 67,379 


LOUISIANA 


Constitutionality of McGuire and Louisiana Fair Trade Acts 
Eli Lilly and Co. v. Schwegmann Bros. Giant Super Mar- 


Ketel uD Comma 41O53,) arate caus eet Manatee eo Cian ee J 67,409 
Schwegmann Bros. Giant Super Markets v. Eli Lilly and 
Co. (CA-5; 1953) pee Oy apy kc 0 Rie meNegrint yer crat (a eae { 67,516 


Manufacturer has right to pneSE good-will of rade: mark, 
brand or name 
Eli Lilly and Co. v. Schwegmann Bros. Giant Super Mar- 
Kkets= (MiG elzas O53) sealer 7 _. § 67,409 


MARYLAND 
Act not retrospective 


Seagram-Distillers Corp. v. Block (Md. Cir. Ct.; 1952).... § 67,381 


Applicability of fair trade contracts to out-of-state buyers 
Sunbeam Corp. v. MacMillan (DC Md.; 1953)...... ; . § 67,451 


MICHIGAN 


Constitutionality of Fair Trade Act as applied to non-signers 
Shakespeare Co. v. Lippman’s Tool Shop SPREE Goods 
Wom CMich Sup Ets 010 57) eae nn Women eta { 67,303 
Sales to State and political Sibu eHe thereat not exempt ion 
Fair Trade Act 
Opinion of Attormey General 0.11) 2.2.5: are AM Pee Ovecol 


OREGON 


Non-signer provision validated by McGuire Act 
Federal Cartridge Corp. v. Helstrom (Ore. Cir. Ct.; 1952) .. {| 67,366 


NEW JERSEY 


Act enforced against non-signer where intrastate commerce 
involved ' 
Hoffmann-LaRoche, Inc. v. Weissbard (N. J. Super. Ct.; 
EV ae MI GARE 8S ik Ee at, gare ene amare ge AS § 67,258 


69,048 State Fair Trade Act Cases 


Act not enforced against non-signer not selling commodity 
affected by public interest 
Lionel Corp. v. Grayson-Robinson Stores, Inc. (N. J. Super. 
Cte TOSS) 2 iis Se ee canto Se tee oe ea ee ee { 67,529 
Elements essential to fair trade contract 
Hoffmann-LaRoche, Inc. v. Weissbard (N. J. Super. Ct.; : 
VOS2)) re ed ee Bee ee ee ae § 67,258 


Fair trade “legend” on invoice ; 
Hoffmann-LaRoche, Inc. v. Weissbard (N. J. Super. Ct.; 


LOS2\e et ae Pe ae ee er ee ee Merah s ) epuae ctee J 67,258 
Johnson and Johnson vy. Charmley Drug Co. (N. J. Sup. 
Ce 1953))> |, Re ee ae eee ere ea { 67,448 


Injunctions against non-signers of fair trade contracts 5 
Johnson and Johnson v. Weissbard (N. J. Sup. Ct.; 1953).. § 67,450 


Limited immunity to Sherman Act granted by Miller-Tydings 
amendment 
Hoffmann-LaRoche, Inc. v. Weissbard (N. J. Sup. Ct.; 
NAo23) ee ee Pe oan nie ce A aR Be | un ale Binge a aca’ 4 { 67,449 
McGuire Act not retroactive 
Hoffmann-LaRoche, Inc. v. Weissbard (N. J. Sup. Ct.; 
1953) 295... oh Ree Be ee { 67,449 


Retention of commodity as constituting contract 
Hoffmann-LaRoche, Inc. v. Weissbard (N. J. Super. Ct.; 


O52) ike 5 eae ae Re res etn nN chive PkOs,258 
Johnson and Johnson v. Charmley Drug Co. (N. J. Sup. 
Ctre 1953) 20 celebs, eel ea eee Pe er eee ee 1 67,448 
NEW YORK 


Closing-out sale defense to suit for injunctive relief 
Revere Copper & Brass, Inc. v. Leventhal (N. Y. Sup. Ct.; 
LOS3) Sek at Skew nayelok chaste ane. ee eat ae Ree ee ae { 67,515 
Constitutionality of Act and validity of contracts: 
Lionel Corp. v. S. Klein on the Square, Inc. (N. Y. Sup. 
Che 1053) ee Aaa NT ae ee ae) ct) ne eee { 67,487 
Defenses to fair trade contracts 
General Electric Co. v. S. Klein on the Square, Inc. (N. Y. 
Sip, Cty 1953) ews.cdss. Aunts Steed a eee ee ee aed ee { 67,443 
Enforcement of Act against non-signer 
Rothbaum v. R. H. Macy and Co. (N. Y. Sup. Ct.; 1952).. 9 67,256 
Rothbaum vy. Ry Ho Macy and (Cosi( Ne Yo Sup, Ci App: 
Div.; 1952) ae, 
Established price enforced where proof sufficient 
Union Carbide & Carbon Co. v. Korvette Co. Inc. (N. Y. 
Sip. Ce PO gs rt en ee <a a ee ee ae ee { 67,610 
Established price not enforced where affidavits insufficient 
Westinghouse Electric Corp. v. Charles Appliances, Inc. 
ONS Y= Sup. Cis 1953) reek eee eee ee {| 67,609 
Failure to fair trade all products 
General Electric Co. v. S. Klein on the Square, Inc. (N. Y. 
Sup. (Ctr 21953) ccc: aoe ene eee eter ge al ee T 67,443 
Fair-trade contract validity 
General Electric Co. v. S. Klein on the Square, Inc. (N. Y. 
Sup. Cee L053) 0 Cees Srey tn eee me Beare nee 67,443 
Immunity from antitrust action under Miller-Tydings and McGuire 
Acts 
Masters, Incyv. Sunbeam Corp. CaNpnve91952) eee {| 67,399 
foyer oe against non-signer not vacated because of McGuire 
ct 
Sunbeam Corp. v. Charles Appliances, Inc. (DC N. Y.; 


’ 


LOSS) pegene «+ ay wise ee kee an See ee J 67,613 


{ 67,311 


State Fair Trade Act Cases 69,049 


Lack of enforcement against others as defense to injunction 
Miller ‘lucava ehobacksCNawe Summ@try 1959) eeeee eee ] 67,634 
Sunbeam Corps v. Viarcus (GaN, Ye 19527)Re 8 4h fee, ee O74 288 
Nature of fair trade contracts 
General Electric Co. v. S. Klein on the puueie Ine—-(N. Y. 
Sim, igs Wee 7 OP oes See ae Paes een cee ee 1 67,443 


Price established 
General Electric Co. v. Klein on the Square, Inc. (N. Y. 
Supe Gi O53) eo ee ee Oe Re ehh cata q 67,443 
Resale price maintenance 
General Electric Co. v. S. Klein on the Square, Inc. (N. Y. 
Sups i Gt 1055) eee he tk Cal ent, | ISI Oo kee vie { 67,443 
Separate price ree 
General Electric Co. v. S. Klein on the Square, Inc. (N. Y. 
Supe Grr 1953) a ee ee ee eae eee, Ce, 1 67,443 
Temporary injunction denied where affidavits insufficient 
Westinghouse Electric Corp. v. Charles Appliances, Inc. 
(N. Y. Spr Gt O53) Ieee eee tk ee pore ee On ae J 67,609 
Temporary injunction denied where clear legal rights not estab- 
lished 
Lionel Corp. v. S. Klein on the Square, Inc. (N. Y. Sup. 
Ce 1952) SAF POR Rae Sh LAR eR eS OPEN ae 1 67,396 
Temporary injunction granted on clear evidence of violation 
Lionel Corp. v. S. Klein on the Square, iave, (ONE, NZ. Sup 


Nn 


CP PRO SSR ac ctu. ae gay LB ee Rae a { 67,412 
Union Carbide & Carbon Co. v. Kon ette Co. Inc. (N. Y 
Super wlOSS meee gg wee he ae ie ee eh eee ee "| 67,610 


Temporary con not to apply to products acquired prior 
to notice of fair trade contract 
Nat’l Pressure Cooker Co. v. S. Klein on the Square, Inc. 
(CNRS Sup Gtst 319053) 6 ere A, Reine hea eee eyo. Fe { 67,414 


Temporary injunction restraining sales below 
General Electric Co. v. Masters, Inc. (N. Y. Sie Ct.; 1952) ¥ 67,382 


Unlawful price fixing combination 


Raxor | Conp.eve Goody Nn Ye Sups Ci O53) ean. se WOO? 


PENNSYLVANIA 


Preliminary injunction denied due to insufficiency of evidence 
General Electric Co. v. Sugerman’s, Inc. (DC Pa.; 1953)... § 67,564 


TENNESSEE 


Enforcement of established price on non-signer 
Calvert Distillers Corp. v. Robilio (Tenn. Sup. Ct.; 1953)... § 67,540 
Non-signers denied rehearing concerning established price en- 
forcement 


Calvert Distillers Corp. v. Robilio (Tenn. Sup. Ct.; 1953).. § 67,578 


WASHINGTON 
Constitutionality of Act 
Elgin Nat’l Watch Co. v. Druxman eg ps (Gus 
1053 hace hy cn es | $67,498 


STATE UNFAIR PRACTICES ACT CASES 


CALIFORNIA 
Loss leaders not violation unless with intent to injure competition 
Ellisivy Dallas (Gals Dist. Gtyof Appa LO52) pees PH. SOLES 
Secret rebates r 
Sears, Roebuck & Co. v. Blade (DC Cal.; 1953)......... {67,475 
Wine subject to Act 
Opinion of Attorney General............... BEAR WO7, 232 
MINNESOTA 
Gifts with intent to injure competitors 
Jensen y. Burmaquist (D.@ iia 1952) ieee OO SS 
Inducements to buyers to sever relations with present suppliers 
Opinion of sAttonnieys General ne eee re J 67,362 


Lower prices charged by retailer using chain store’s name than 
by chain store 
Opinion: of Attorney, Generals are ene Sees fe  n07,043 


NEW JERSEY 


Below-cost sales of pharmaceuticals by retailer 
Hoffmann-LaRoche y. Weissbard (N. J. Super. Ct.; 1952).. § 67,258 


UTAH 
Sales below cost to meet prices of vendor selling below cost 
Opinion of Attorney. General sa. ern eee ee eee ee { 67,410 
Trading stamp issuance lawful if no intent to violate criminal 


statute 
Trade Commission of Utah v. Bush (Utah Sup. Ct.; 1953)... § 67,537 


69,051 


GENERAL TOPICAL INDEX 


for 
TRADE CASES 
1952-1953 


sey) Ge 
Action 
. dismissed 
lack of jurisdiction . peeO7-272 
nature haga Sl yAoyAl 
PE DEUV APC SCV Moet ohne Suara 5 ff 67,418 
Adjudication 
. separate to each defendant......§ 67,413 
Administrative agency 
approval of arrangement § 67,505 
. jurisdiction J 67,466, 67,505, 67,565 
jurisdiction over common carriers 
: ee { 67,355 
Administrative remedies 
. failure to exhaust { 67,250 
Advertising 
. conditions accepted { 67, 210, 67,433 
. discriminatory acceptance. ..§ 67,210 
dissemination to medical profession 
pees erhes: { 67,526 
. false T 67, 251, ih 286, 67,365, 67, a 
67,421, 67,486 
determination oe SWOAES 
. meaning 
determination -§ 67,607 
misleading 4 67,223, 67,435 
. misrepresentation _. .§ 67,607 
withdrawal from newspaper. ..§ 67,439 
Ree tine contracts 
2 GEE a ia eer _.§ 67,494 
. unit or forced combination § 67,494 
Advertising film producer and dis- 
tributor 
_ exclusive screening contracts -§ 67,240 
Affidavits 
. conflicting 7 67,544 
. sufficiency J 67,609 
Affiliated wholesalers 
. transactions on behalf ..§ 67,479 
Affirmance 
_ dismissal because of mootness. .{ 67,380 
Agent 
. Managing or general .... iG /e253, 
Agreements 
Meaneilary s..--404a. o ..§ 67,455 
MECATICCIIAH OM se mane cps ns oe he { 67,505 
. competition 
MPetRe CH UID OME ctr cee ot stabs { 67,244 
», CIGNA SHA Rte Ae, Preeee Wate { 67,301 
MmlinaitatOne Oh enya ace tee 1 67,228 


Agreements—continued 


. competition substantially lessened 
oalaet POL GSS. SIG 72 OF 
constitutionality AERP OS) UR. | { 67,454 
. construction .. pene tl OH 
. contrary to public policy. Rae re {| 67,240 
. electrical po manufacturers 
Ones CGN weet kie { 67,399 
exec Allened Pest ed 7 67,415 
. exclusive licensing : re 07240 
foreign manufacturers, with . |. { 67,378, 
67,585 
. indeterminate period of time... .{ 67,534 
. legality of monopoly.........4: { 67,470 
. licensing with competitor ......{ 67,562 
BIMONOPOly ecteatedimeen ay en wee On-20o 
. not to compete § 67,404, 67,534 
. not to compete with employer. .f[ 67,458 
. not to sell or not to work.....~ 1 67,361 
. not to sell other products ..... { 67,579 
. not to use competitive products. . 
so Beene PRA icn tes Abeer ee pene J 67,625 
co Mies _.....§ 67,579, 67,588 
. price discrimination .. { 67,322 
Pe phicetixino es 07, 205, 67, 228, 67,248, 
67, 301, 67,302, 67 433, 67,633 
_ restraint of trade ...........-.. { 67,262 
PEHeStRIGLIViCw lar as. HI OA ASS 
. sales 
.sindependent; stations, .......... 1 67,262 
. unions and independent drivers. {| 67,202 
. violating antitrust laws ........ J 67,481 
Allegations 
. competition 
SGHECtSID Ol) heeRe se ee J 67,369 
. essential 


ee We J 67,298, 67,386, 67,469, 

67,482, 67,530 
. immaterial and redundant . _.§ 67,431 
_ interstate commerce restraint. . 


{| 67,445, 67,596 
- local restraint and monopoly... .f 67,548 
. necessity of specific 167,370 


..§ 67,369, 67,370, 


. public injury 
67,398, 67,544 


. purpose 


_ state cause of action .:....../ 67,277, 

67,305, 67,431, 67,545 

SISUETICLenIC Yana. . Semaine. Tee { 67,492 

. unnecessary ..... J 67,541 
Allocating or prorating market 

GRAMEEN CIN aes, Bi 6 Bid oregon ENB ..§ 67,301 


ALL 


69,052 


Allocation of markets 
. prohibited ..... { 67,248, 67,402, 67,441, 
67,501, 67,557, 67,973, 
67,591, 67,595, 67,633 
Aluminum 


. misuse of patent .. { 67,416 


Amended answer 


PEDIacticCemanGds prOocediincm = l= J 67,342 


Amendments to complaint 


. proffer after argument of motions 
tHe onl 8 Deve poner ape eee eee { 67,469 


American Federation of Labor 
. Meat and Provision Drivers Local 


6262 ths Oe ee eee { 67,202 

Antitrust 

. private suit _.§ 67,439 
Antitrust cause of action 

~ TIS OANAWIOM. ON gaa ea donco cea J 67,471 
Antitrust class action 

 GARISCA foo oe Bae 6 vo Hoe ces Sl CHOSE 
Antitrust counterclaim 

icdiSdiction: sa. eee ee ee OVE OOr 
Antitrust derivative action 

mestockholdenc ss: ..§ 67,452 
Antitrust laws 

. agreements violating { 67,481 

. allegation concerning violation. § 67,445 


. application to regulated industries 


CON a is dt aa ny { 67,249 
applied to common carriers ... {| 67,215 
ACK EIMP TION cath ee rare ee § 67,505 
. relation to regulated industries. .§ 67,250 
WiC liieetOmentolGe: Ein wa amaes ate { 67,401 
PES COPC tate tae ea ee ee OA 20 
. treble ee relief under. § 67,371 
. violation » 675247, 67, 320, 67,388, 
67,473 
violation not accomplished pete { 67,587 
Antitrust suit 
widetense6f illegality os 2. Oe 425 


dissolved corporation, against. ..§ 67,268 


wiederalcause” of action =| ae 67,549 
. motion to dismiss denied........ { 67,308 
Appbivatey mo Meee: 1 be Sree { 67,363 
. refusal to stay state court proceeding 

ee ee Pe ee { 67,423 
~ Lehearing: request. oes ee 4 67,245 


_ separation of violations into Sas 
counts overruled LO ols 

Antitrust violations 
. counterclaim alleging ..§ 67,295, 67,296, 
67,340, 67,342, 67,401 


m defenses se ne 1 67,415, 67,476, 67,496, 
67,537, 67,597 
Pe distingwishedayn ee eee { 67, 401 


. foreign controlled company... .{ 67, "385 
. government complaint and ‘indict- 
ment 67,354 
. grand jury investigation. .{ 67,350, 67, 358, 
67,3 


UA re ee eee 7 67,471 


. patents 


ALL 


General Topical Index 


Appeal 

F Epreniature giSSuecm fae q 67,452 
Appealability 

. order 


construing injunctive provi- 


ee ee { 67,392 


sions 
Appellate court 


MU ilinisdictionmer a eens 1 67,255, 67,466 
. mandate 
. directing entry of specific amount 
sO ae BG ne, eG ee { 67,359 
Appellate review 
criminals prosecutionsa eer { 67,299 
Application for relief 
Ate OVeErnINelit sae eee tee ee ee J 67,433 
Artificial dentures 
. restrictive designations and_ sales 
@nyjOined eee ee, Gee ee ee J 67,325 
Artificial eyes manufacturers 
Sprice tixinos enyoined meee q 67,233 
Association 
WAC LIVA LIE Stt.3 Gros aA eee ee y o752i 
_ indictment of unincorporated ..{ 67,255 


. plumbing and heating contractors 


ED Ke oss ak cc | { 67,361 
restraints against future ....... q 67,574 
Attorneys 
Pecisqualinca tion: { 67,500, 67,513, 
7,543 
. prior representation of defendants 
CH ANG, MON as) A nee 67,543 
Attorney’s fees 
S AaniOunt OLLa Wald § 67,570 
PUNTA TERS LON) ayes ae Goch Bais Sek b owe 4 { 67,218 
Automobile dealers associations 
DOYCOtt OL, Price wliStyns eee TN O7EO 70 
Automobile manufacturer 
NCONSEN tl deCheen an Ee . . | 67,324 
as pes 
Bakeries 
P pLICeaischiminatlon ae { 67,630 
Bakery drivers 
S UNntonenepresentincu nana { 67,400 
Baseball 
. federal antitrust laws application to 
wie ich fils Ceagh iG) Rat gine: ane J 67,602 
) legislation= mecessityareeenee ee { 67,602 
, trade or commerce: essere J 67,447 
Baseball player’s 
Seomplaintiikwek 1) SA 7 67,331 
Batteries, used and salvaged lead 
sconsent decrees eyeiem se eee J 67,631 
Bidding 
lesalitsr ic fia casey ee ee J 67,454 
Bids 
7 breaking dow eee eae {| 67,361 
duplicates ¢.cc2 Sasa ee { 67,361 
Bids and sales information 
L CIra Ml aig. ae. alee re q 67,291 


General Topical Index 


Bill of particulars 


. criminal prosecution q 67,507 
. discretion of court 2 { 67,274 
. practice and procedure {| 67,294 
Bleach cream 
. misrepresentation 1 67,356 
Bonds 
. forfeiture 1 67,422 
Book club 
. misleading advertising { 67,435 
Book companies 
. discrimination shown J 67,624 
Books 
. examination { 67,422 
Boycott 
. automobile dealers association. § 67,370 
. secondary 67,525 
Braking systems—See acon Fy draulic 
braking systems” 
. consent decree ._.. { 67,601 
technological information furnished 
licensees .......... 67,591 
Breach of contract 
. consent decree as defense J 67,5 
validity of antitrust decree as de- 
fense Pees fer kOe 09 
Breeders’ ae Sociation: 
. jurisdiction PG 7e272 
Brewing company 
MELCHIISdletOeSeLY of0 ee se ee { 67,617 
Brokerage fees 
. acceptance by intermediaries. . { 67,479 


Building maintenance contractors 


, Gyeeonode) a ney { 67,454 
Burden of proof 
MeXCINptiOls Ian. Sarat wey cal { 67,454 
Bus terminal 
attempt to monopolize ....... J 67,470 
Business expense 
. cost of doing business PeO/- 057. 
METIOT-OPEr ating te. ec ure: Goes OO 


Business interests _ 
. provision requiring divorcement of 
LMSC ey EN OM q 67,213 


Buyers : ; 
. inducements to sever relations with 


present stippliers ............ { 67,362 
eric 
California Cartwright Act 
mlAbOE not a COmMmMOodity: 5.4.4) { 67,202 
California Fair Trade Act 
PETIOISISTICTCm arth. - acireeie ocaticds {| 67,226 


California State Board of Equalization 


BE CORICy Ot ee eee { 67,265 
California state laws 
. agreement not to compete ...... { 67,534 
_ exemption from restraint of trade 
STA LLC C Meer tics ooo OEE { 67,454 


69,053 


California state laws—continued 
. minimum commission rate...... | 67,400 
SeeRe of prohibitions 


tion q E7isAo 
MV LOLA OM ey. ets Soe he a J 67,411 
California Unfair Practices Act 
. sales below cost unlawful..... { 67,232, 
67,345 
. secret rebate prohibitions . ..§ 67,475 
Candy products buyer 
_ price discrimination ..... O23 
Carbon dioxide and dry ice 
P DLActices: emrOimeds sae pee ee {| 67,248 
Cars 
. publisher of used car guide ... .§ 67,369 
Cash register manufacturers 
conspiracy ease ere ee ..§ 67,329 
Causal relation 
. alleged violations and injury... { 67,482 
Cause of action 
PeTeLUSale TOmCeal atom neta geet {| 67,386 
Cellophane manufacturer 
. monopolization ..§ 67,633 
Cellulosic bands 
Pinonopolization aah... 24. ee { 67,633 
Cellulosic caps 
PAIMOMOPOMZAtOTNEN eee aen ene: 1 67,633 
Chain store corporation 
. lower prices charged by retailer 
(eGhiker AOEMNNISO 4 pee be rerc ota eos 6 J 67,343 
Changed circumstances 
. necessity of showing .......... J 67,402 


Channelization programs 
_ practice enjoined........ { 67,575, 67,631 


Chemical analysis 


MrInistepresentatlonumm es... 0 saree J 67,526 
Chiropractic institution 

. licensing prevented ............ { 67,276 
Cigarettes 

tound not to be drug 4... { 67,377 
Civil Aeronautics Board 

- agreements between carriers ...{ 67,346 
Civil damages—See also “Civil suit” 

MeCoumtenclatms sea0.¢ sae eee { 67,309 

| AOU GETS HO) TONING ea ov aaa = {| 67,477 

. participation of successor ...... q 67,445 
Civil suit—See also “Damage suits” 

Pedistrict im which to. sueijem. fone { 67,457 

. injury to business or property. 4 67, 593 

Pagiiry tor publicyendke: anf yaeee { 67,505 

. motion for leave to reargue -§ 67,513 


. practice and procedure . 


“{ 67,271, 67,304, 
67,452 


, 


. prayer for recovery of single dam- 


APES 4 ork encts fogepete see Oe TE { 67,520 
. relief against conspiracy ....... 1 67,336 
. unauthorized by corporation... {| 67, "452 


CIV 


69,054 


Claim interrogatories 


irrelevant ik & kek eqn ee eee er {| 67,309 
Claims 
_ statement in separate counts .. {| 67,344, 
J 67,398 
2 SUMMON, Cl Saco eons See _.§ 67,616 
Class defendants 
. common characteristics ........ q 67,292 


Clayton Act 
. applicability of doctrine under Sec- 


ie totg Mae wg ne ee eit aretha { 67,536 
COUCIMISIONS: scan teak ee ee | 67,440 
w practice and aprocedtunce ee sae { 67,204 
Clearance and runs 
not illegal per se . J 67,267 
Clinical tests 
) imisrepresentation | 2...) { 67,526 
Closing out sale 
. established price not affected ...{ 67,366 
Coalbreaking companies : 
patented and unpatented devices. .{] 67,207 
Co-conspirators 
declarations ..§ 67,424 


Cola concentrate 
manufacturer in conspiracy ....{f 67,247 


Collateral attack 


rate fixing _.§ 67,604 
Collateral estoppel 
prior decisions .... PLOUEAZ 
Collusive bidding 
dainiesir .; 4) borg Aly 1 67,441 
Colorado State Statute of Limitations 
Minconsiitutionals ae E q 67,321 
Combinations 
 alegal purpose) Er iree: {| 67,209 
PSDRICe WisciiG™ 1.4, a eee nA 67 462, 67,557 
restraining trade... { 67,209, 67,259, 
67,317, 67, 454. 67, 620 
Commercial banks 
. applicability of prohibitions ....§ 67,536 
Commission witnesses 
ESeross sexantinations ema. Jone {| 67,421 


Commission’s authority 
. misleading trade names........ q 67,511 


Common carriers 


antitrust action “against sees. 67,055, 

67,565 

. exemption under regulatory laws. . 67,215 

» HUMES EVER TIINSIE |<. geenctdee, geemnva enaens aves uc { 67,371 
Competition 

Slatquired compatmies| ee ae {| 67,536 

area Of: effectivel = = een ee ee ae {| 67,536 


eSconspiracy, to -preventes see mere 1 67,317 
. elimination by agreement 
free and open 
substantial lessening . 

. suppression, charged with ...... q 6 
. suppression through monopoly... .{ 67,633 
Suntan methodss =e 1 67, 240, 67, 426, 
67, 478, 67 491 


CLA 
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Competitive products 


. agreements not to use ........ { 67,625: 
Competitors 
exclusion from market...... § 67,219 
_ proof of intent tovinjure ==... q 67,345: 
Competitor’s board 
_ effect of acquisition and control. . .[ 67,485" 
minority representation .... { 67,485 
Complete units 
. cataloging and pricing of items to- 
Sothern Le eee ee { 67,553: 
Compromise settlement 
Srillecalitveon terms)... aes eee q 67,315 
Conduct 
Msunilarityese ini 24.229 eee ee _.§ 67,461 
Conference agreement 
. discrimination Shown .2242-".- { 67,241 


Connecticut State Liquor Legislation 


F CONS ition Lit Va eeae ane are { 67,627 
Conspiracy 
Malle séd! sc cnt cuts wae { 67,277, 67,376 
. between ae and its 
officers ie AS ee { 67,386 
between corporation, ‘officers, and 
agents 2) ce deogtocees { 67,556 
between employers and union . .{ 67,430 
. between officers and agents ..... { 67,431 
saclearances.. levality ) re... ..§ 67,568 
 sethect Of CONtiitines ale yee { 67,327 
effect upon interstate commerce. . .{[ 67,276 
Whomnzontaleand verticals. { 67,360 
_ hypoth&icale yes Soke eee 1 67,546 
-‘investment bankers ...-., 529509 { 67,586 
. labor union and business agent. . 67,551 
. lathing contractors’ association. .§ 67,548 
PinasOlnymCOlttaAClOLs =i { 67,310 
. meat cutters’ union .... 67,430 


M1OMOD Oly mete eae 67,439, 67, 569 
. motion picture industry. .§ 67, 218, 67, 27, 
67,229, 67,304, 67,313, 67,333 

. municipal power systems 


building of yas... eaeeeeeeeee { 67,317 


PEDALLICS SMe CESS: Henn ae neeee J 67,317 
 wprepaidsanedicala care 5 eee {| 67,264 
Pe DiIGe CULtIT Cat tts en ee ee J 67,49 
. privey frm ay ee be { 67,201, 67, 217, 
6 290 
. proof ..§ 67,264, 67,294, 67,430) 
_ prootsor continuance en ee 67,464 
NEDLOOlNO: | palticnpa onl as='—— J 67,488: 
_ purpose 
. division of world territories. .§ 67,282’ 


. monopolize and suppress competi- 


thom vei un Spee SORT Ls Tie het 67,562 

. motion picture distribution re- 
Straimed We 2<.fopmtt wicetont { 67,267 

. prevent broadcasting of baseball 
Pamesn ly. ge eco ee J 67,278: 

. uniform runs and clearances estab- 
lishment-S4tOs, 0} Jaa Shoe: { 67,333: 

. railroads and railroad associations 
ig Se EE ee ge 2 | 7 67,544 
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Conspiracy—continued 


refusal to deliver goods 
. scope of examination before tri 
sufficiency of indictment 
Constitutional limitation 
. price discrimination .... 
Constitutionality 
nonsigner application 
state liquor legislation ; 
. Washington State Fair Trade 
Contempt 
. criminal and civil 
Contracts 
consignment 
constituted by accepting goods 
employment ; 
exclusive 
. periods in excess of one year 
exclusive dealing...  eveZzanile 
67,319, 67,37 
illegal 
inducing breach 
nonsigner 
effect on 


. enforcement against | 
. not to engage in business. . 
3 restraining “trade 
sale of property 
. tying 
Contracts between utilities 
violative of antitrust law 


Controversy 
affecting interstate commerce 


Corporate defendant 
dissolution 
order restraining ‘dissolution. 


Corporate records 
production before grand jury 


Corporation dissolution 


grounds for abatement of proceed- 


§ 67,558 
al 
W627, 


i 


541 67,274 


{| 67,630 


{ 67,303 


..§ 67,627 


Act 


.§ 67,498 


J 67,212 


{| 67,426 
67,240, 


5, 67,633 


{ 67,593 
7 67,492 


{ 67,241 


] 67,226, 67,256 
1 67,334, 67,558 
A 67,494, 67,579 


§ 67 588 
4g 67, "285 


J 67,281 


J 67,230 


..§ 67,514 


..§ 67,514 


{| 67,260 


HES eR Ms ae ..§ 67,456 
Cost information 
Gine@lavion os. a sce es | 67,422 
_ permissive provision tte ee ee J 67,504 
Counterclaim 
_ alleging antitrust violations .... 67,295, 
67,296, 67,340, 67,342, 
67,401, 67,577 
Wenivative SUit .....-...--. O20) 
practice and procedure { 67,600 
Coupons 
Sales mstimlation: 24... <. 67,589 
Courts 
federal 
jurisdiction over labor unions. { 67,587 
Mequinisdictiom —..... { 67,447, 67,467, 67,565 
_ jurisdiction over common carriers 
Sit cpeeerledisre Bty5 2, 3 § 67,355 
jurisdiction to review rule...... { 67,535 


69,055 


Credit association 
. flower 
. agreeinents 
Credit consumer reports 
furnishing of 
practices prohibited... 
Credit practices 
. plumbing and heating wholesalers’ 


. .§ 67,433 


67,608 
| 67,608 


ASS Th Py ee eto ..§ 67,563 
Criminal prosecution 

MATT t ys -. Res! est etree ears 1 67,596 

Sen Utsyevier dictum nee eas &§ 67, 488 

. practice and procedure . | 67,260, 67, 290, 

3. 67, 550 

. sufficiency of indictment i 67,495, 


67,507, 67,551, 67,596 


Cross examination 


. Commission witnesses. ..§ 67,421 
Customer classification 
differentials prohibited ........ q 67,279 


Spe 
Dairies 
. price discrimination ... 


J 67,441, 67,461 


Dairy products 
. periodic or seasonal sales campaigns 


ie eae ane oa. 7 67,589 
Damage suits 
Cause Olmactionlln sy. w 10/246) 67,200; 
67,294, 67,300, 67,331 
micoOvenant Not to ster ae oe { 67,227 
district in which to sue. . LO oo5 
PRCT IMEMCOU coy sa tet est aed { 67,250 
_ statute of limitations ... ..§ 67,218 
. sufficiency of allegations .......f/ 67,221 
. transfer to another district { 67,229 
Damages 
J MoOsstot. Sale": % ee Pa G7025 
. method of computing AED { 67,562 
. nature of treble action .. _..§ 67,560 
mimecessaryallegzations) epaeasnerr 7 67,331 
. person entitled to recover cal 67, 568 
verdict inconsistent ............§ 67, 472 
Daylight fluorescent devices and ma- 
terials 
. consent decrees ....... .. 67,598 
Dealers 
. liquor 
MACUSCHIMINTATIONA yet ere eee {| 67,221 
Deceptive practice 
_ kitchenware manufacturers ....{ 67,316 
. misuse of form letter ...... ..§ 67,407 
Declaratory judgment 
. practice and procedure . § 67,401, 67,473 
Decree 
MAG tSSID it vars an. Ape eee O74 552 


. conformity to one subsequently en- 


REROUN eee dy nes {| 67,437, 67,438 

. modification of injunctive Bee 
ee ee eee ee a 1s 67,363 
providing for divorcement, effect. {67,512 


DEC 


69,056 


Deductions 
Sead veniising seats. ee he ON ROTEASS 
PaCOLleGtion, Of acCcOUntS. eet eee q 67,433 
Defendanis 
. definition ; § 67,574 
_ dismissal with or “without prejudice 
cn BA aM os hte On { 67,444 
Defense 
. affirmative a 
_ must be pleaded in answer ...§ 67,539 
Mitten SteCOUN Ter Clainn sm aerate q 67,473 
~~ ley WRN) eco eaceacbaveue q 67,425 
Picomtuactioticales sen ee ean { 67,615 
Freikectm Olmte| Cases a rare te ate { 67,615 
PREStOPDEL. cin CANS eR WA enc a 1 67, 463 
existence of vigorous competition 
bcs « Ly Oe J 67,530 
_ fair and open competition ...... q 67,379 
Piceneral release habe aero § 67,518 
’ Jaches RES. (eee q 67,379 
_ manner in which monopoly obtained 
Eg ts ta ORE 8 ier 7 67,633 
meeting competition .......... {67,428 
. misuse of patents ....... J 67,401, 67,594 
WyINOOHMESCie Bho aie q 67,493 
_ necessity for alleging good ....{ 67,297, 
67,597 | 
Nnomnonetarys damascene J 67,379 
. non-action as to government ex- 
SUVMNANS. . nadjadanwetaands cet J 67,379 
participation of plaintiff in antitrust 
1Ola POL Ae kok eae Ie oy cee nec eeee 67,408 
| patent infringement A eee § 67,401 
. prior proceeding se oh eet ere ci te bk J 67,426 
PHO Suit bar.to action 4... { 67,619 
. real estate broker’s contract illegal 
5 Sin ae ae ee { 67,604 


: J 67,284, 67,406 
8.67. 207, 67,416, 67 420, 
67, 519, 67, 521, 67, 612 
. statute of limitations ..{ 67,428, 67,555 
ersuccess Of (plan “Wilas airs. ips 67,488 


_ restraint of trade 
. Sherman Act . 


Sayin Ce CONTACTS meen ee ene J 67,375 
» ibhaeleewa lmawevaley 22 en eels. 1 67,336, 67,347, 
‘ - 67,388, 67,439 
. unlawful price fixing combination 
eon eae OT ate ce a CTO ORE COIR { 67,462 
. unlawful price fixing contract ...] 67,462 
VAG Product patents. sas nee 1 67,633 
violation of Sherman Act ... .. 67,528 
Pieieeare State Laws 
corporate dissolution .......... 1 67,456 
Delinquent debtors 
. obtaining information about... .] 67,364 
Delinquent debts 
. collection of misrepresented ....{ 67,417 
Delivery corporation 
medissolutionsondered 4 ane J 67,252 
Depositions 
Peta Ole Maret ye te etek eae { 67,538 
Designations and sales 
Hr estrictivel. Ames Gone 1 67,325 
DED 
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Directorates 


Painter lociinc eae eerie { 67,481, 67,493 
Discounts 
annuals purchases aia eee { 67,322 
. availability to other customers . . 67,322 
_ functional and quantity ....... {| 67,633 
Discovery provisions 
) damacevallesations messes eee q 67,445 
Discrimination 
~ DAKEEIGS: Leet. eet ears eee J 67,630 
BE DOOL. COMpaliiCs int: =r { 67,624 
. purchasers of unpatented product 
Se OA Pais ee { 67,235 
Dissolution of partnership 
Mish wWihOlesalens ay aan i anes nanan J 67,319 
Distributors 
. acquiescence to agreement ..... J 67,620 
Distributorships 
Scaricellationa i oe feo ee J 67,427 
SL exclisivere.. 0. pee ee q 67,282 
District Court 
Mi timsd1ction wa { 67,395, 67,466 
Documents 
. belonging to subsidiaries ....... 7 67,358 
- foreign (Conntrics) thee.) ee { 67,358 
EP INOvlOn! LOMpLOGIICeu Eat nn J 67,497 
_ not affecting United States ....§ 67,358 
. previously produced in criminal pro- 
COCdINg 1. ee § 67,497 
PP DLOUUCt OL hea ai q 67,419, 67, 432 
. production at jury proceedings. .f 67,621 
Pe PLOduUCctOnedUinomt tic | { 67,509 
. reasonableness, relevancy and de- 
Scription™ aie & hase es { 67,358 
. release of impounded, .......... | 67,480 
Eeleviancy-1* ere ee ee ee {67,419 
De cleaning compound 
PREXCLUSIVieNCONtha Ct [== iin { 67,415 
Dry ice 
. sale and distribution 
) practicesa prohibited an. sate J 67,248 
Dual rate system 
» TAMOO quer GSS ASG 2. ....55.°. { 67,242 
jy 
Elastic top hosiery 
waininingementastituy) see ee { 67,403 
Elastic top hosiery sigan 
. infringement suit ...... . .§ 67,403 
Electric company 
BEC XCIUSIVemIICen GC na anne { 67,320 
Electrical appliance manufacturers 
wiaivetrades contract 1 67,399 
Electrical equipment 
. channelization of distribution. .. . | 67,488 
. technical information available. 4 67, 501 
Electrical trade publishing field 
. conspiracy to monopolize ...... 1 67,236 
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Electricity distributor 


PeDLOOMOMdanarey! 5.4 7 67,305 
Employee’s rights 
. contracts restricting . 5A GA 
Equity decree 
. effect of retaining jurisdiction. .{ 67,357 
Established price 
. application to out of state buyers 

q 67,451 


_ effect of McGuire Act. 67,366, 67,451, 
67,540 


J 67,366, 67,515, 
0 


’ 


. sales not affected by 


Estoppel 
. doctrine not applied 1 67,340 
Evidence 
admissibility of declarations of co- 
EQOSMITALOTS, . A 4. 3 _... 1 67,424 
COUGH ACK 6 Wee Pte ar, seer Cad q 67,424 
. effect of prior criminal judgment { 67,300 
. past inappropriate for present pro- 
ceeding oe oO 222 
. prior gov ernment decrees... § 67,413 
. prior judgment Se O7E468 
2 production of documents... ff 67,243 
. required in printed record...... { 67,390 
. tie-in sales policy ... 5 SIGS 
Examination 
. private antitrust actions _.§ 67,629 
Exclusive agreements 
. automobile manufacturer ee So 74324 
MEM AT CCSCOMIDAN Vn. cna. sinjut,enced sya { 67,324 
Exclusive arrangements 
BINANCe COMPANY, <. . 0 doth. DLO7,924 
Exclusive dealing arrangement 
defense of illegality ........... 67,368 
Exclusive dealing contracts 
. automatic vending machines ... J 67,211 
Experiments (9) 
. inquiry into validity J 67,421 
ae 
Fair hearing ( 
. Federal Trade Commission ... . 67,421 


Fair Trade Act 
. applicability .. 
. state laws 


ff 67,2 
7 67,442, 67, 498, 67, 490 


VAG AE Ole ria yk ae cere 1 67,397 
Fair trade articles 

Sqexemptions ..... 4. 4. ..§ 67,590 
Fair trade contract 

_ appearing on invoices ..........{/ 67,448 

Mea pOlicabilitvasr fence) waar 1 67,492 

. discount house not a ae O45 

. essential elements . . q 67,258 


. provision limiting scope. $67, 451, 67,492 
. sale only to those executing..... t 67,399 


Fair trade “legend” 
_ notification on invoice 


“ 


B eseuk pee 1 67,258 


6S,057 


Fair trade prices 
. enforcement against non-signers. .J 67,263, 
67,366, 67,381, 67,391, 67,533, 67, 564 
_ immaterial that too ‘high i | a q 67,379 
PeSaleswathected— yale ieee mere { 67,231 


Federal Power Act and Antitrust laws 
. relationship between ........... q 67,208 


Federal Power Commission 
ANUTIMOMAY GH 3 wa ona eae 


.§.67,208, 67,281 


Federal tolling provision 
Peapplicabilityaes, aurea Pee 1 67,560 


Federal Trade Commission 
. cease and desist order 


. enforcement ... .J 67,203, 67,224, 67,225 

_ violation of final............. t 67.251 
. extent of power 

“=proscribing remedy ~......... J 67,316 


. jurisdiction 
: sale of lottery devices 
PRLEVICWROLLORGEeT Speen ae eee ee q 67,582 


Federal Trade Commission Act 
. federal court’s jurisdiction under .§ 67,618 


Fiberglas Corporation 
WOU Oh? SOO 2 a2 oso ae ..§ 67,206 
Fiduciary relationship 
5 LVL OLACION wees acu ere gata yc Sate § 67,425 
Fines 
. circumstances justifying reduction. 
babe = WE rt ae ret: Sa ee NN GO: J 67,622 
Fire extinguishers 
. non-competitive prices ... J 67,290 
Fire extinguishing foam 
Manlisuserotepatent oe. = aa-eee { 67,235 
Fire insurance 
Wretusal.to sell secu hee naae . ser 1 67,244 
Fish wholesalers 
e DEActicesPenjOined).)...- ae eae { 67,319 
Florida Fair Trade Act 
PEGONSititMolalityaeeene eee { 67,524 
- economic considerations .......§ 67,524 
PLtichtmotmcontract 1... eee LOseoes 
Flower wholesalers association 
MACGECIENIIG]W. .0c8 hee ee T 67,433 
Flowers 
dttantitys forbe: sold) nisi § 67,433 
Fluxes 
. exclusive license legality ........ 67,455 
Food and drug 
BetalsemadivientiSing as. niy neem ane 1 67,365 
Football, professional “GIT 
_ federal antitrust law application. . J 67,522, 
67,614 
Peradionrestrictions see | eee: {| 67,614 
. television restrictions ......... § 67,614 


69,058 


Forced sale 


_ profits made by successor . ..§ 67,218 
Foreign company 
_ acquisitions J 67,378 
-atiliations -...- 167, 378, 67,523 
arrangements with .. o. «5 na, Cee? 
Seine venture swith) se een { 67, 633 
Foreign controlled company “ 
_ antitrust violations J 67,385 
Foreign corporations y ; 
_ jurisdiction over ».§ 67,272 


. who may bring stiit 5 sc eects { 67,499 
Foreign manufacturers 


agteements Withi\oq. see 4%01 { 67,378 
Form letters 
deceptive use of language .. J 67,372 
“Bree” i 
misuse of word . 1 67,435 
Fruits and vegetables 
transportation and sale... Sc 7.0L) 
sed 
Gas fe 
refusal to transport ..§ 67,250 
Gas, electric light, and power companies 
validity of contracts 0 2) =.1.62;203 
Gasoline filling stations . 
antitrust violations ... { 67,597 
price discrimination . _ .§ 67,616 
Georgia Fair Trade Act 
constitutionality J )V)>. pe HOEY 
. necessity for reenactment ...... 67,442 
Glass companies 
voting of stock .. ..§ 67,206 
Gold 
. muisrepresentation ....... sann1.§¢67-286 
Grand jury proceedings s 
. government employees as jurors § 67,351 
Grocery stores 
BICOUSpiiaC yee ae) ee te ae J 67,430 
Group health 
. medical cooperative ......... § 67,201 
ciara; 2 (aa 
Hard rock bit industry 
._ monopolization ..... eO7,527 
Heaters and radios 
exclusive wholesale distributorships 
CA a eee ser { 67,386 
seepile pete systems 
practices wemjomeds ae ene { 67,591 
Hydraulic pumps 
. intent to monopolize ........... { 67,312 
Hypothetical conspiracy 
. counterclaim alleging ......... { 67,546 


FOR 
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pati hee 
Ice manufacture and distribution 

D practices enjoined i.e { 67,252 
Immunity 

. constitutional and statutory ....{[ 67,260 
Independent operators 

. represented by union .......... J 67,400 
Indictments 

_ statute of limitations |. ..§ 67,596 
Information 

. use of criminal proceeding to obtain 

PET ae a er .. 2» ff 671497 


Infringement suit 


S GSWMUSTCIEIIN: 4 oho Se eo oe T 67,332, Oneom 
. defense 
IMSUSeMOI™ Patetlts eee J 67,238 


. protect established reputation {| 67,527 
. institution as violative of antitrust 

laws .. ¥ 67,340, 67,562 

. patent 967, 207, 67,273, 67, 416, 67 420, 

67, 476, 67, 528, 67, 594 


TL ELAGEMINAT ICR ee, eee eee ee 67,519 
Injunction 
Viconditional/idental’ Sayan ae ee ©. § 67,515 
issuance for fair trade violations 
re ee ieee, o.6<e { 67,451 
_ notice of temporary 67,412 


67,430, 67,439, 67,459, 
67,485, 67,492, 67,517, 67,564 
. scope of temporary ...... 67,414. 67,533 


preliminary 


Injunction against non-signers 
. grounds for vacating ....§ 67,450, 67,613 
Injunctive relief 
. applicability to director and cor- 
poration .... satepalt. tm { 67,561 
_ competitive bidding { 67,576 
. compulsory licensing of patents. .§ 67,576 
dedication of patents { 67,576 
divestiture of foreign investments 
os, ahaha oe a ee ¥ 67,576 
. divestiture of production facilities 
Se a. Lane LOZ O 
_ irreparable injury Pps ss ale oe A OURO 
y SCODCRRS ee tae es ee { 67,393 
technological ‘information .._... { 67,576 
. termination of foreign agreements 
Je ee. A 1 67,576 
iSpade mark... 7... ¥ 67,576 
Intent 
attempt to monopolize not proven 
ig Head oo ee { 67,494 
. necessity of alleging ........... { 67,440 
Interlocking directorates 
. injunctive relief _.§ 67,561 
Interlocking directorships 
. street lighting equipment .......9§ 67,291 
. violation of Clayton Act ........ 1 67,330 
Interrogatories 
SrAHIS WEL Arie res: adey baal, PAP eae { 67,297 
calling: for an! Opimionie an. ans: { 67,432 
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Interrogatories—continued 


) Classification 2.00. q 67,307 
contravention of rights in criminal 
suit . . § 67,508 
defense established by 11SEC) ee Ap Os. 097, 
excessive number { 67,401 
information prior to suit { 67,306 


. limitations as to time and area § 67,357, 


67,432 

purpose »~ : { 67,490 

_ relevancy . { 67,261 
_ requested copies of documents 1 67,432 
scope J 67,405, 67,508 


Interstate commerce 
. effect of local restraint and mon- 


opoly eet 7 67,548 
effect of price maintenance J 67,226 
established price enforcement. § 67,451 
local price reduction { 67,266 


..§ 67,349, 67,390, 67,434, 
67,478, 67,491 
- J 67,323 


lottery devices. 


margarine ~ 


Intrastate transactions 
. lottery devices 


Investment bankers 


{ 67,224, 67,225 


. conspiracy § 67,586 
Iridium 
misuse of term _. ; { 67,286 
ae fae 
Judgment 
. defendants { 67,489 
_ refusal to hold open q 67,472 
Jurisdiction 
. administrative agency . .§ 67,466, 67,505, 
67, 565 
_. over common carriers "677355 


{| 67,255, 67,466 


_ appellate court 
J 67,447, 67,467, 67,565 


. courts 


. . over organized baseball. = ic .4) 67.387 
. effect of final judgment { 67,531 
. federal courts and administrative 
DpOands ae F PLOT Oral 
Federal Trade Commission { 67,364, 
67,390, 67,434 
. lottery devices T 67, 434 
Jurisdictional matters 
. court’s inquiry into ... eo ee O/-OU! 
Jury trial 
. defendants’ right to £: © 99674353 
mademand Ot ...... { 67,600 
ie 
“Know how” agreements 
. foreign companies . { 67,378 
en pike 
Labor 
Mnota commodity. ...... ws. -§ 67,620 


Labor dispute 
. employer-employee or independent 
contractor relationship .......§ 67,549 
. Statute exempting .... § 67,374 


Labor unions 


MEGONSPILACy:. ..2-) eee ae 1 67,310, 67,328 

Acontracisme ee = Peetoal! | 67,587 

. monopoly 7 q 67,230 

nationwide agreement ey Oe S75 

BADICKetina. Mr yt, re ree e Srekre J 67,259 
Lathing contractors’ association 

. local restraint and monopoly... .§ 67,548 
Laxative 

_ false advertising ..... { 67,421 
Lease 

» tefusal to. renew. ......4;.: POs. 219 


Lease-only system 
means of maintaining monopoly 


{ 67,436, 67,527 


Leases 

» offer to sellmincludedmis iin... { 67,436 
Leasing arrangements 

PDALeHItS. se ee eae as tee ed Fe { 67,528 


Leather glove manufacturers associa- 
tion 


) DEactices) enjomedsaeny 4+ ose { 67,623 
Legal expenses 
. petition for reimbursement.... § 67,275, 
67, 
Library binding institute 
. practices enjoined ..... J AOU, 
. specific relief . Ve Oe _.§ 67,289 
License to competitor 
PE DROVISLONGS eaten sae ts a _.§ 67,633 
Licenses 
. illegality OF oooh owe St OLE 10 
“know how” and Materits o- same { 67,378 
Licensing agreement 
. restraint of trade. . . J 67,284 
Linen suppliers 
. contracts to fix prices or allocate 
markets | A: i aA. .. .§ 67,394 
Liquor control fee aiadion 
Valicitey Sh Pete Rin: a. a O70 
Liquor fair trade law 
. enforcement against nonsigner. {[ 67,265 
Liquor industry 
. conspiracy Sy a i Oe Ose 
price and service discrimination 
{ 67.221 


§ 67,559, 67,572 


price fixing . 
Local conspiracy 


_ injunctive relief denied... { 67,333 
| Local enforcement 
_ interstate commerce, effect upon. {| 67,311 


Local price reduction 
interstate commerce, effect upon. { 67,266 


Loss leaders 
. sales below cost.. 


{| 67,345 
LOS 


69,060 


Loss of customers 


- Gvidience: yal. Oy. tee iageinl eee { 67,273 
Lottery devices 
. merchandise sales through...... { 67,203 
order modified 1.) (lO7224. 67225 
-spetition for review ..2%.) 2 semen { 67,502 
. selling in interstate commerce. .f[ 67,349, 
67,390, 67,434, 67,478, 67, 491 
. selling or distribution prohibited. 4 67,216 
_ shipment yn fie Ace q 67,224 


oes order 
. language modified ...... ¥ 67,224, 67,225 


Louisiana Fair Trade Act 
alleged contradictions 67,516 
. constitutionality ........ { 67,409, 67, 516 


oes Ve 

McGuire Act 
. constitutionality 
. construction 
. effect on enforcement action.... 
. effect on established price...... q 67,540 
. effect on fair trade prices....... { 
_ effect on goods purchased prior to 
enactment 
. effect on price maintenance..... 
. effect on price maintenance violator 


= 
nN 
Bu 
wW 
lon 
fo 


ene, eee Ce en eet 1 67,446 
Ot TebGOACtiV.cm maser tee ee { 67,448 
PELMISSIVeRPLOVASIOUNE ane { 67,591 
Mail order sales 
esiiterstate Eek ase eee J 67,462 
Mandamus 
. use to vacate severance and transfer 
GQEGET IMIS = 1 Seer a ee eee eee { 67,626 
Margarine 
. exclusive distribution .......... WiGeo2s 
Markets 
. allocation practices enjoined {| 67,394, 
67,402, 67,441, 67,501, 67,510, 
573, 67, 595 
allocation prohibited 67, 248, 


‘ 
67, 402, 67, 441, 67,501, 
67, 554, 67, 557, 67, 578, 
67,591, 67,595, 67,633 
. division between licensor and licensee 


on 2 SUR a Cera, aa tea deter ynle {| 67,455 


Meat cutters’ union 


= COUSDIFACY, re. t ae ee ee { 67,430 


Mechanical foam and producing appa- 
ratus 


Pant CLLESH meee. oe PAC nt ae ee J 67,420 
Medical services 
Pee LOU TLC Al Clima ee cere aa eee q 67,201 


Medicinal preparation 
misrepresentation 
Michigan Fair Trade Act 
a appicability a 2. ve ee 
. non signer provision oh. ee 7 67,303 


LOS 


General Topical Index 


Milk plants 
_ reacquisition of interests and use 


HAAG oi AE ce eee {| 67,404 
Milk producing area 
P MONOPOly, |e a ee ee { 67,556 
Miller-Tydings Act 
» limited amimunity = hoes eee { 67,399 
[Permissive DEOVISION ene ee q 67,574 
Minnesota state laws 
Mr Conetitiitionialliityas annem { 67,338 
SESivinleawayaOr tautiCles amen eran { 67,338 
» inducements) to bilyers... a { 67,362 
. resale price maintenance........ {| 67,391 
Minor defendants 
. appointment of guardians...... { 67,348 
Minority representation : 
MW competitors = DOakGn knee 1 67,485 
Misrepresentation 
Pibleachiecneanie ae eee 1 67,356 
_ clinical tests and’ chemical analysis 
OT a ios salt TU as { 67,526 
_ collection of delinquent debts. . .{[ 67,417 
. failure to state quantitative analysis 
Ob drUes a. eee eee 67,526 
| form letterse.. aac eee eee J 67,407 
. medicinal Brepasoucna (2. Saaee { 67,607 
. sale of lottery devices... .f 67,390, 67,434 
{herapeuticavialden nn ate J 67,526 


Nicaea pools, trusts, conspiracies, and 
discriminations 


iJagteemlentsSyesaa- ee eae eee { 67,205 
Money, loan of 
“eilOtesale) OG leaScan. iu ase { 67,220 
Monopolies 
. competitor elimination ......... J 67,201 
Monopey 
agreements to create... .{/ 67,208, 67,373 
sw attem ptocas hice ae ee ees 67,474 
. exclusive distributorship ....... q 67,472 
Pe Stiinca tion see ine a an 67,527 
. magazine and periodical distribution 
Jit ca «cng Oe 67,388 
. means 
_ acquisition of competitor’s stock 
Bien ee ee LEP OES Ee {| 67,280 
. members of industry constituting 
Yevh nee eee ee { 67,461 
patent .........c« sts. Mn een { 67,207 
Mortgage company 
PAbyiile ide COntaCtsm = =n ia { 67,220 


Motion picture advertising accessories 


Civil Slit foc. eee eee 67,619 
Motion picture distributor 
blocks bookinca ss naa . § 67,228 
© clearancés, . shee eee ee { 67,228 
BENG Le 

Natural advantage 

. industry conditions causing..... { 67,453 
Natural gas 

“AtrAMSPOLtiIG: Sc eee eee es 1 67,249 


General Topical Index 


Navy and post exchanges 


. Sales of fair traded merchandise 
CRO PCs Sart tero CMe TOR wer Ed Ete he 7 . . q , 
New Jersey Fair Trade re 
* H1On-sisner provision |. ........ | 67,449 
Newspaper 
. engaged in interstate commerce. . .§ 67,439 
- monopoly position . ..§ 67,285 
Newspaper publishers 
advertising rates 67,347 
New York State laws 
BEAEDILTALION® <<. oc «caseen,<¥. 1 67,406 
. proper name in which to bring suit 
67,549 
Nolo Eitehtiere 
. plea by corporate director..... 1672275, 
67,550 
Noncompetitive agreements 
LIGETI eee ee ee J 67,317 


Nonsigner provision 
| State fair trade acts: .. 


J 67,303, 67,449 


Nonsigners 
. price maintenance _enforced against 
J 67,288, 67,366, 67,379, 
67 ‘409, 67,412, 67,449, 
67,459, 67,529, 67,540 
Notice of pagement 
. necessity : 


{ 67,628 


BS 6 = 
Ohio Valentine Antitrust Law 


2 soca ty, to real estate brokers 
J 67,604 

Oil companies 

| Terai: 2 ee re ..§§ 67,385 
Oil corporations 

Bicsuance On subpoEcnas =o heer {| 67,204 
Oklahoma 

_ suit to enjoin picketing ..§ 67,374 
Operating agreement 

. express company and railroads . .§ 67,215 
Order of transfer ? 

. convenience of parties J 67,269 
Outdoor advertising associations 

_ refraining from competition ....{ 67,341 

pe 

Partner 

_ unwilling, joinder of .......... { 67,257 
Partnership, nonresident 

. SCRMGS Oi BYSSM! 2c cnceaunsesne { 67,253 
Patent holding company 

MEGSReAHONeOI S05 nos ie J 67,214 
Patent infringement 

Mi omdetsoraclainrs® Scans erent er { 67,397 


69,061 


Patent licensing 
5 COONS ONE nn dete nee Kite Suna Be 
specific relief ... 


{| 67,280 
J 67,403, 67,573, 67,591, 
67,595, 67,598 

Patent licensing agreement 


PESO Oy alulccm a: ae eee { 67,284 
Patent pooling 
S holdinoscomipatiy eae ee q 67,214 
Patent privilege 
TSS Cnt ne eee eer ee q 67,302 
Patents 
Sabusenoienehtcy saa eee ae 1 67,562 
y EMCCURTANONAWNOE ye on rg nk ee sean { 67,401 
. acquisition of interests ........ 1 67,403 
Suintouibeyilad hn ona ao 0 ; { 67,416 
= CCHCMAIOI 5 eo cn abs en ML 67, 501, 67,574 
enforceability after termination... J 67,416 
. exclusive dealing ...... 4 67,528 


. infringement suits T 67, 283, 67,302, 
Vp sill, 67, 326, 67, B82) 67,340, 

67,401, 67,403, 67,416, 67,420, 

67,527, 67,577, 67,594, 67,612 

. issuance of royalty-free 07,233 
. issuance on non-exclusive basis... J 67,233 
. mechanical foam and producing ap- 
paratus _. .§ 67,420 


1. 67,235,:67,273, 67,401, 67,416, 


misuse .. 

67, 420, 67, 594 

SetmOnOpOly. 2s. ee J 67,312, 67,401, 67,528 
. extension to non-patentable prod- 

UICtS’ <TR RES) Re { 67,238 

EKecipLocalwlicensines =. 5-4 ee { 67,574 

. tractor cabs 
PEDLAGhiCesmeniOINedme ens yanmar q 67,595 


Pennsylvania Public Utility Commission 


PoseMeWornhinye ec alee So oo a Re oe ot ..§ 67,208 
Petition for certiorari 
. timeliness of petition ... ..§ 67,384 
Petition for fees c 
government objection ......... { 67,542 
Petroleum distribution 
, SwRI JANOS a wea ke q 67,350 
Pharmaceutical manufacturers 
price tixing agreements ......7 J 67,226 


Phonograph records 
. limiting imports or exports...... { 67,402 


» Sielolikeromannves SHINS 2 bacco nou a in { 67,402 
Picket line 

Piensa torGrosseen te) 7 eee ..§ 67,373 
Picketing 

PERS CCOLCA TV Men MEMO ict nan co eer ge { 67,259 
Plumbing and heating contractors ass’n 

. enjoined by consent decree .... .f 67,361 


Plumbing and heating supplies 
. price publication and policing prices 


67,563 


Plumbing fixtures 
. practices enjoined 


AS AERA 1 67,603 
PLU 


69,062 


Plywood products manufacturers 
price ee agreements prohibited 
| 


67,217 


Pork cuts ana ange products 
sales violation of state laws ....{ 67,328 


Post cards and form letters 


. misuse to obtain information ._ .{ 67,364 
Poultry treatment composition 
. unpatented substance .... .. .§ 67,326 
Practice and procedure : 
class defendants .. q 67,292 
criminal prosecutions ne 67, 260, 67,290, 
67,550 
summary judgments ..§ 67,530 
Practices enjoined 
acquisitions of stock or assets. .{ 67,394, 
67,404 


allocation of markets .. § 67,394, 67,402, 
67,441, 67,501, 67,510, 67,573, 


5, 67,595 
channelization programs 67,575 
67,631 
collisigme loalGhvayes oo 6e task cen { 67,623 
direct inquiries .... ae eee ..§ 67,608 
discrimination in price or service 
Poy RAIS On -§ 67,510 
disparaging quality or condition 
5 ee cana eR PAPO OS, 349 
disposition of patents x RE 1 67,573 
dissolution of corporation ..... {| 67,631 
distribution restriction ........ { 67,598 
exchange of information ... {| 67,623 
exchanges, returns, and special orders 
tS. aes EM J 67,623 
exclusive dealing and related prac- 


ticessme ss. CEUTU { 67,510, eee 67,598 
fixing prices, conditions of sale, or 
Did Sake Peay eee 1 67,210, 67,228, 67,361 


fixing rates 9 67, 341 
furnishing credit information . . § 67,608 
. newspaper advertising practices. . .{] 67,210 


participation in trade association ac- 


tivities 67, 504, 67,575 
. performance of renmintdted agree- 
ments “ts { 67,605 


4 67,228, 67,361, 67,394, 
67,402, 67,422, 67, 433, 67,441, 
67,504, 67,563, 67, 584, 67,595, 67,623 


price fixing . 


refusal to deal... fg 67,510 
refusal to extend credit. . | 67,623 
refusal to sell ....f 67,575, 67, 603, 67,623 
selling and exclusive dealing es 67,441 
Putiesin = sales® ese 4h Oe ee oe 1 67,603 
. tractor cab licensing ee RO7 505) 
‘ uniform accounting sy stems ... J 67,623 
union activities ..§ 67,575 
Premiums 
use in sales stimulation ....... { 67,589 
President 
powers under Constitution... .. { 67,293 
. Commander-in-Chief bit, BO 7293 
. lawmaking power excluded... § 67,293 


PLY 
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Pretzels and potato chips manufacturer 
price discrimination 


emis tages to , 


Price 
. uniformity 


§ 67,205 


Price competition ; 
elimination at retail level ....... 67,492 


Price discrimination : he 
- amount of differentials prohibited 


rok Fa Ue ES, era ashtceteen 67,279 
Als clo) <a ee en Ce es { 67,428 
» candy products byenary ee 1 67,239 
contributions to salaries of cus- 
tomer’s employees ........... J 67,322 
. customer furnished services and fa- 
CilitieSpeys oe eee ee {| 67,428 
a dairies Wi. oe ene J 67,441, 67,461 
edefense. of illegalitys tnx. ae { 67,234 
PRS asolinie, StatiONS anew ae ee {| 67,616 


. knowingly to induce or receive. {| 67,503 


. local’ effect’ aes aie eae { 67,630 
. manufacturer of corrugated metal 
sheets: 4.205 Os. Bee ee eens 67,510 
. manufacturer or fabricatars of cul- 
VELrUSy fo cae re eee eee 67,510 
._ meeting competition as defense .. 
Be AR. OY RS AES ole ne { 67,279, 67,441 
PETLECESSA Ry I DLOO [eee { 67,461 


. pretzels and potato chips manufac- 


CUTS TT eee en he eke 7,632 
PEDLOOL Olin Unyantae eee eee {67,245 
Merenusinestouselll 2 2 a eee { 67,248 
y titesvand tubes... 0.) eee {| 67,367, 67, 535 
PeUSed acate Odense een ne { 67,3 369 


Price fixing 
alcoholic liquor . 
"artificial dentures 


.§ 67,221, 67,559, 67, Sint 


brakine, systems 15 eee q 07°301 

Gair1essietks, ie eee eee 67,441 

_ effect on flow of films .......... | 67,495 

exhibitors of motion pictures |... 67,495 

liquor dealers). 5.) ane q 67,314 
manufacturers of printers’ rollers 

sq aa {| 67,504 

phonograph TECOLd Smee 67,402 

. plumbing and heating supplies. J 67,563 

: printine=sapplies) 9 ee ee 67,557 

. roller rock bits manufacturer... . 67,528 


. sporting goods manufacturer ...{ 67,303 


. tractor cab manufacturers .....{ 67, 505 
§ Watch, Gasespan 92 202 ee ee q 67, 422 
Price lists 
* publishedira .80eah eee {| 67,422 
USE Om Separates estas) = ae q 67,443 
Price maintenance 
. effect on interstate commerce. .§ 67,258, 
3 


’ 


enforcement against non-signers 
PD ke he RNY 1 67,256, 67, 288 
. navy and | post exchanges exempt 


wii} + slices ean I 1 67,590 
Pricing practices 

. book binding and materials ..... J 67,289 

. fish w holesalers ine RET, BOS 1 67,319 


General Topical Index 


Primary jurisdiction doctrine 
. applicability to government suits and 


criminal proceedings J 67,354 

Printing supplies distributors 

consent decrees W.67,557 
Private antitrust action 

allegations necessary 7 67,616 

examination before trial { 67,629 

statute of limitations J 67,606 
Private civil action 

practice and procedure { 67,369, 


67, 370, 67, 418 
Private damage suits 


applicable law Ee Lovya5o= 
Product 

notice of availability . .§ 67,378 
Prosecutions 

criminal J 67,274, 67,275 


Public injury 
. allegations of { 67,369, 67,370, 67,398, 


Publishing field 
conspiracy to monopolize 


..§ 67,236 


ae) 8 eee 
Quantity discounts 
tire and tubes ¥ 67,367, 67,535 
oe 
Radio 
. football game restriction { 67,614 
Radio, television and related electronics 
industry 
under Federal Rules of Criminal 
Procedure a POyEo 52 
Railway express agency 
violation of antitrust laws STHO7,215 
Railway signal company 
charged with conspiracy { 67,376 
Rate fixing 
real estate brokers .. ..§ 67,604 
Rayon wearing apparel 
labeling of —. { 67,223 
Real estate board 
eplocalh..... . Ds care Re { 67,604 
Real estate broker’s contract 
Palevality. Us. aos e- es Sic ok J 67,604 
Reports 
. competitors’ salesmen to their em- 
[OLOWERS me es oe au eS aie cpap 1 67,453 
(ENIG® . a oleae nena ee 1 67,394 
Res judicata 
. primary jurisdiction doctrine ...{ 67,565 


Resale price—See “Price” 


69,063 


Resale price maintenance 
. conformity to state law 
. effect of McGuire Act .. 
. enforcement against non-signers J 
67,366, 67,379, 67,397, 67,409, 
67,412, 67,446, 67,449, 67,459, 
67,515, 67,529, 67,533, 67,540, 
67,547, 67,559, 67,564, 67,613, 67,634 
. enforcement of established price { 67,382, 
67,462, 67,547, 67,578, 67,609 

. manufacturer of toy electric trains 

atid accessoricsres..\e levis aay 67,487 

. prior to McGuire Act 
redemption of sales slips... ....§ 67,581 
. selling below established price. { 67,581 
. under New York Fair Trade Act 


Ka eee, J 67,443 
Retail credit association 
. consent decree J 67,608 
Royalty assessment 
. additional 
Separcutlicences) | ewe eee J 67,625 


Royalty rates : 
. daylight fluorescent devices and ma- 


CGilal Somme tet aries oo ceaeoe ca ame 7 67,598 
. differential J 67,460 
Rule of estoppel 
. applicability ..§ 67,284 
Rules of Decisions Act 
limutatonestatutemarn. shee { 67,483 
Si 
Sales 
discount house, made to....... 67,451 
. fruits and vegetables ........... 67,611 
unpatented substance $67,326 
Sales agency agreement 
. cancellation ..§ 67,505 
Sales below cost 
Fe CROCerye StOlediiaira.-ci- bi wot oe o7,567, 
PUL Clas eR oh yor ae cles, <_c J 67,301 
. intent must be established { 67,537 
lawfulness ..... ee eee Se { 67,410 
hosswleadersy. 5 on.i5. saxon, wot 7 67,345 
. meeting actual price { 67,410 
Bene! Tmmaticetingy |...) cns5 one { 67,232 
Salesmen’s acts 
. company held responsible ...... { 67,316 
Sanitary brass goods 
ep LAactiCesuee | Olnedmug a rarras {| 67,603 
Schwegmann decision 
Pepilces maintenance: 1-4) ee { 67,613 
Secret rebates 
BEDEGHIDItOTISuRa ne ee ene § 67,475 
Service of process P 
Macamst conporationus siete q 67,465 
. “found” trade association ..... J 67,599 


Services and facilities 
. payments furnished by customer. f 67,428 


SER 


69,064 


Sherman Act 


. application 
steamship carriers ....{ 67,241, 67,354 
ae detenses Aerie a: J 67,297, 67, 302, 67,326, 


67,519, 67, 580, 67 612 


equity suits 


beneficial owner of stock... .{ 67,429 
dismissal because of mootness. . f 67,380 
. fiduciary ownership ... { 67,429 


. motion to stay proceeding denied 
IO. 522 

supplemental < answer .. 67,532 
purge of alleged un lawful prac- 


tiGe Sweeeeee a EG 74532 
-non-signers invoke ............. q 67,450 
) vaolationsas) defenSem... nae. { 67,312 


Shipping Act 


» VIOlAtION,) m5 fee ee eae J 67,241 
Shipping conference agreement 

) dualirates system §. aes J 67,242 
Skip-tracer 

. deceptive practice ...... § 67,372 


67,372, 67,417 


. methods misleading .... 


Soft drink distributor 
. illegal contracts 


_.§ 67,593 


State fair trade act 
: constitutionality 


1 97, 409, 67,442 


. necessity of reenactment — q 67,442 
. non-signer provision recall 67,303, 67,449 
State laws 
SCAU IULA LON Mane ete ee eee eee ee 67,406 
. constitutionality ....... J 67,338, 67,525 
Sr defenses. (ee eee { 67,388 
. exemptions 
_ operations at reasonable profit § 67,454 
extraterritorial enforcement ....{ 67,311 
. giving away of articles" 52a" q 67,338 
, iaahoomboerene (ore Cnn oo au ee { 67,317 
Pindticements: ton buyers passat 0/,502 
. jurisdiction over 
COMBE) . pase 5 ..§ 67,334, 67,588 


unfair trade practices 67,589 
. proper name in which to bring suit 


a ge 5 ere Oa ae Bee, eae 7 67,549 
. resale price maintenance ....... { 67,391 
Pecalessbelows COSts ar ean re eee { 67,410 
. suit against unincorporated associ- 
EN SCeS OMe Rear Gs aM banks ne Mant aly J 67,549 
suit to enjoin picketing son 1 67,374 
State liquor legislation 
- violation of Sherman Act Seno). { 67,627 
State statute of limitation 
RRUNICONStIT tonality, aici er { 67,321 
Statistical data 
. furnishing and disseminating ...§ 67,422 
Statistics 
. solicitation and distribution ...§ 67,422 
Statute of limitations 


..§ 67,270, 67,294, 67,327, 
67,483, 67,484, 67,531, 
67,560, 67,571, 67,592 


. applicability 


General Topical Index 


Statute of limitations—continued 


> (COnSpigacy gaction Ne a ee { 67,218 
+ cfiminal prosecitiongsaie eee: { 67,596 
. federal tolling provision .......{ 67,560 
. recovery in damage suit ....... { 67,250 
SURES. DXOVEROMTIME? na een oe vase { 67,560 
. suspension of statutes ..... 67,555 


ALgaNGeA: { 67,483, 67,484 


. time applicable 
sede { 67,357, 67, 606 


tolling of statute 
Steamship carriers 


PS amtlinustevi10labions saan er q 67,241 
Steel industry seizure : 

. constitutional powers of the Presi- 

dent AS Se a ae { 67,293 

Stipulation of facts 

PrexatninatiOne pte eee J 67,479 
Stock acquisition 

5 CoOmmmnercell DDS 2.2060 q 67,536 


lesalityueeat ee ere q 67, 427, 67,536 
Stock and assets 
S ACGUSItIONIN Sener { 67,248, 67,408 


Stock interest 

. acquisition of non-controlling. . 
Stock voting 

. Attorney General’s Opinion neces- 


.§ 67,485 


SATY eo ee ee eee 67,206 
Stockholder 
| SILGOSSESS 55, era, Fee eye ee ee 1 67,408 
Stockholder rights 
dissolution of company ........ { 67,213 
. intervention and recognition ...{ 67,429 


Stockholder’s derivative suit 
mDLacticerands procedure: ame ee { 67,295 

Street lighting equipment 
Pe COR CLUSIV. Cee Call CS ume ns ee cn J 67,291 
. sale upon nondiscriminatory terms 


vprstcet alee See teckars Deere gokeniad J 67,291 
Subpoena duces tecum 
_ denied / dl 2 Ag { 67,509 
. foreign sovereign immunity { 67,385 
. grand jury investigation ....... { 67,358 
JeSCOPE 5 Rann calee tea eee ae { 67,352 
Subpoenas 
wpISSUAnICeLOL=, ete ee Ck ee ee en { 67,204 
| Geasonableness Olena ae ene 1 67,621 
scope, and validity sss ae { 67,621 
Subsidiaries, wholly-owned 
. considered as One person ....... q 67,595 
Suits 
. breach of contract 
. validity of antitrust decree - 
» RUCIED Se ae { 67,389 
_ civil damages ...9 67, 592, 67,615, 67,617, 
67, 624, 67, 625, 67, 626, 67, 630 
PECOMMOnm Cari eS er a 67,371 
PRCOMPCHSatoiy see { 67,321 
. declaratory judgment’ "ie 7 67,315 
HMONWIONM 1K) NNT ao cn § 67,599 
Summons 
. motion to quash service ........ 1 67,457 
Supermarkets 
. fairitrade lass [ease hee { 67,409 
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Supplemental complaint 


eethinds party. against feo.) aus. J 67,287 
Surplusage ; 

. lawful practices concerning ...{ 67,596 

a eee 

Taft-Hartley Act 

. SACO Cua TerOe OL EIN Re ean ee ney { 67,230 
Technology 

mGOIpulsory: Licensing, 47-7 74: { 67,282 
Telephone companies 

. monopoly .. ROGET, Pie RQ. { 67,209 
Telescope grocery carts license 

. provisions os BEOLER f KO7FSS 
Television 

. football game restriction ..§ 67,614 
Temporary injunction 

. proof necessary ..§ 67,610 
Territories 

MEANOCIMOMNES 2-2 oe neo ose: q 67,523 

. division by agreement ........ J 67,588 
Testimony 

RPCRAVCT Mk: clase sae { 67,223, 67,365 

. relevancy cat ee AO Oly, 
Texas State laws 

. constitutionality 507,525 

. immunity of city ... 5 IO aly 
Theater 

» bool valtte’ <..-. = ROA SBS) 

. inability to dispose of ... {| 67,254 
Theatre circuit 

. disposition time extended P OAZo7, 

. prior decree modified .......... { 67,237 

. terms of disposition.... 1 67,237 


Tie-in sales policy 


MECC VALENCE ed tC 5 atte bites = { 67,453, 67,553 


Tires and tubes 
. quantity limit rule 


.J 67,367, 67,535 
Tolling provision 


. statute of limitations ... . .§ 67,484 
Tractor cab manufacturers ae 

Ppiaciuces: prohibited 43.-....-: { 67,595 
Trade ; 

. foreign subsidiaries, with ..... {67,591 


Trade association i 
. activities in conducting exposition 


pe Se ee aes { 67,599 
membership activities ..... e070 10 

Trade mark 
_ Poor Aull Paes ce Ee ops ne OO 
Miniicmecment Suit see... { 67,519, 67,521 
MURS CR Oe eased Oetede pp Pena { 67,523 

Trade name 
Meicleaditicue remem er es heey 7 67,511 

Trading stamps 

. RCGISSUAIDVA <.onbuccadoavnooune 1 67,537 


69,065 


Transferring proceedings 

. convenience of parties and witnesses 
..J 67,337, 67,457, 67,567, 67,599 
. motion prematurely brought... .§ 67,350 


. under Federal Rules of Criminal 
Procedtteu. ee ener 1 67,351 

» Whee Ove sameinGleombisS a5. cu ce paces { 67,351 
Transportation 

. fruit and vegetables ........... { 67,611 
Treble damage judgment 

E PITLLE RESET eel roy, ee intel saad oe 1 67,359 
Trucking company 

Pp Secondary) iDONC Othe q 67,525 
Trustees 

Ppetitionltotm HCesmmy se eee { 67,542 
Tying contracts 

. attempt to monopolize ........ 1.67,285 

mm loan Olson ey eames pei eee 1 67,220 

ip 

Unfair competition 

PE DUblesiiterester se) eee 1 67,426 


. publisher of electrical trade. ...§ 67,236 


Unfair practices 
. unfair methods of competition. . J 67,478, 


67,491 

Unfair trade practices 

5 (iceman tam, Wekyiays? Aj oa nneaccse { 67,589 
Uniform action 

PR CONS CIOL SINS Sek aes eet eee { 67,413 
Union picket agreement 

_ INRIA? WWREGIS. Fag anen a cau cs. {67,620 
Unit rates 

, CSACINON GP. onc noe nuoecevaor J 67,285 
University of Minnesota 

Snot eoEponate centitys 92-1 see { 67,418 


Unlawful conspiracy 


. documents and conversations as 
DOOLEY Byte vote Sic aes eee 1 67,488 

FOOL! A Men 36 55 1 67,413 
Unpatented machines 

PS Sellincewin competition... eee { 67,340 
Unpatented product 

. lessees required to purchase ... .{[ 67,283 
Utah state laws 

mESales spelow,COSt see _.§ 67,410 
Utah Unfair Practices Act 

PLCHIORCEMeMt, 1... anne 1 67,446 


Vegetable and fresh fruit dealers 
. monopolizing selling, storing, and 
Shippitics facilities a. eee: J 67,219 


Vending machines, automatic 
_ exclusive-dealing contracts..... 67,211 


VEN 


69,066 


Venue 
Pe baahipmoyerxe Mae nts es eae het Se 7 67,335 
motion for change ...... J 67,465, 67,506 
ie CEStr OL aatbey nek eng Lee eee J 67,599 
transten* ¢.ohisy aceneret es bee { 67,626 
EA eee 
Waltham 
SP iMISis ce Ot tertile men ene ae eee { 67,286 
Watch case manufacturers association 
DEICOMIXiNg . ; gers eee ee eee J 67,422 
Wearing apparel, rayon 
labeling ofA. 3k. eaerepee- ee J 67,223 


Wholesale distributorships 
exclusive 


Wholesalers 
. transactions on behalf of affiliated 


VEN 


? 


479 


General Topical Index 


Window, storm and screen manufac- 
turer 


S MiSUSevOn patent =i { 67,238 
Wine 

Jsudefinitioniecry 20 eae eee ee { 67,232 
Wine marketing 

PSalés =DelowssCOSts =) antes T 67,232 
Witnesses 

. entitled to costs of mileage... .{ 67,204 
World territories 

CONS Pika CyastOmGiVvId ce anaes {| 67,282 

Wrinkle paint finishes 

"Epatente mono policsm ea ae ee ¥ 67,214 
Writ of mandamus 

Bas ey he ime Maleate ea Sil ach eS 5 { 67,506 


